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v.Gbioa0O,M.ft8t.P.  R.Go.51  Wts.196..  884 

V.  Downes,  18  Yes.  Jr.  120 687 

V.  Morewood.  8  Q.  a  440 686,  688 

V.  Truckee  Tump.  Go.  24  Gal.  487 886 

V.  United  States,  15  Ct.  CI.  161 638 

Wood  County  Ct.  v.  fioreman,  84  W.Va.  862. .. .  418 

Woodbouse  v.  Phelps,  51  Conn.  581 806,  206 

Woodruff  V.  Catlln,  64  Conn.  295 485 

Woods  V.  McCay,  144  Ind.  816, 88  L.  R.  A.  97... .  843 

Woodward  v,  Cowin«r,  41  Me.  9, 66  Am.  Dec  811  864 

©.Marshall,  28  Pick.  468 256 

Woolvertonv.  Taylor,  182  UL  197 676 

Wooster V.Plymouth, 68  N.H.  198 183 

Worcester  v.  Georflria,  6  Pet.  615, 8  L.  ed.  488. ...  421 

Wotherspoon  v,  Currie,  !«.  R.  5  H.  L.508 169, 172 

Wright  V.  Ryder,  86  Gal.  848,  96  Am.  Dec.  186. . .  188 

V.  Tebbitts,  91  (J.  8. 262.  23  L.  ed.  320 526 

Wunderr.  McLean.  134  Pa.  884 281 

Wyattv.  Smith,  25  W.  Va.818 355. 

Wyeth  Hardware  ft  Mfg.  Co.  v,  Lang,  127  Mo. 

242,27L.R.A.651 888 

Wylle  P.  Coxe,  15  Ho w.  415, 14  L.  ed.  768 686 

Wymore  v,  Mahaska  County,  78  Iowa,  896, 6  L. 

R.A.546 783 

Y. 

Yale,  Ex  parte,  ZiCtil.  241, 85  Am.  Dec.  62 217 

Yandes  v.  Lefavour,  2  Blaokf.  871 618 

Yates  V.  Milwaukee,  10  Wall.  497, 19  L.  ed.  984 . .  281 

Yeatmanv.  Day,  79  Ky.  186 609 

Ylok  Wo  V.  Hopkins,  118  U.  S.  866, 80  L.  ed.  280.  209 

Young  v.  BranBford,  12  Lea.  244 279 

v.  Grote,  4  BIng.  268 688- 

r.  Old  Colony  R.  Co.  156  Mass.  178 194 

V.  Tipton  County  Comrs.  187  Ind.  328. ..841, 848 

Youngs  V.  Carter,  60  How.  Pr.  410 288 

Z. 

Zanesvilie  r.  Richards,  5  Ohio  St.  580 41<^ 

V,  Zanesvilie  Gaslight  Co.  47  Ohio  St.  1 ... .  427 

ZervlstJ.Unnerstall,  29  Mo.  App.  474 584 

Zimmerman  V.  Rote.  75  Pa.  188 696 

Zirkle  V.  MoCue,  26  Gratt.  617 706 

Zoldoake  V.  State,  82  Wis.  580 565 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


Statutes, 

»Edw.I.    Champerty 686 

38  Hen.  VIII.    Champerty 585 

9  ft  28  Ghr.  H.  fl670).    Statute  of  distribution.  206 
6  Anne,  chap.  81,  1 6.    Action  for  accidental 

Are 884 

14  Geo.  in.  chap.  78,  1 88.    Action  for  acci- 

dental fire 884 

16  ft  17  Vict.  chap.  69,  1 19.  Indorsements  of 
checks  and  bills 
upon  bankers..    888 

n  ft  18  Vict.  p.  628.    Corru  pt  practices  act 808 

45  ft  46  Vict.  chap.  61, 1  60.  Indorsements  of 
checks  and  bills 
upon  bankers..    688 

15  ft  47  Vlot.  p.  248.    Corrupt  practices  act 808 

41L.R.  A. 


United  States. 

Oonitttutum, 

Art.1,11.    Leffislative  powers 609 

1 8.    Powen  of  ConjrresB 481,  488,  608 

d.  8.    Power  of  Cbnirress  to  reg  ulate 

commerce 512 

8, 1 L    Bxeoutive  power  vested  in  Presi- 
dent..-.     509 

8,11.    Judicial  power 509 

18.    Judicial  power 783 

6,    Supreme  law  of  the  land 421 

8th  Amend.    Ezoeasive  fines  prohibited 489 

18th  Amend.    Slavery  abolished 434 

14th  Amend.    Citizenship.     Equal  protection 

of  the  laws 810,  382,  484 

•  1.    Biffhts  of  oiUxens 502,668 


«6 


CiTATIOirS. 


Statutei, 

l88«,  Julys.    FOrt  Madison 847 

1887,  March  &    FortMadlson 847 

1874,  June  28,  S  8.   Judffments  and  decrees  of 

probate  oouru 608 

1882,18.    Suppression  of  polygamy 781 

1885,    March  8.    Punishment  of  Indians  for 

crimes 421 

1887,  January  28.   Authority  to  make  and  en- 
force   reasonable    police 

regulations 208 

February  4.    Interstate  Commerce  A6t..  417 

1887,  MarchS.    Writs  of  error 2l0 

Joint  resolution  of  Congress. 

1802,  February  26.    Authority  to  make  and  en- 
force reasonable  police 
regulations 200 

Statutes  at  Large, 

Vol.  22.  p.  31,  chap.  47,  9  8.    Polygamy 761 

28,  p.  886,  chap.  841, 1 9.  Punishment  of 
Indians  for 
crimes 421 

26.  p.  748,  chap.  128.    Interstate  Commerce 

Act 788 

27,  p.  68L    Self-couplers  and  air  brakes. .    400 

Eevised  Statutes. 

S  700.    Judgments  and  decrees  of  state  courts 

onwrlVo;  error 488 

1711.    Exclusive  Jurisdiction  of   courts  of 

United  States 421 

2128.    Trading  with  Indians 421 

2182.    Prohibition  of  Trade  by  the  President.  421 
2146.    General  laws   as  to  punishment  of 

crimes  extended  to  Indian  country.  421 

2146.    Exceptions  to  operation  of  preceding  - 

sections 421 


Constitution,  1868. 
Art.  18, 1 1.    Corporations;  how  formed 842 

Code,  1869. 

f  1668.    Disqualillcation  for  office  of  executor.    156 
S§  8282,  8288.    Bigamy,  punishment  of 760 

Revised  Code,  1867. 
I§  3609, 8600.    Bigamy;  punishment  of 760 

Code,  1876. 

§  2iSe8.    Penalty  for  failure  to  enter  satisfac- 
tion of  a  mortgage 667 

2788.    Insurance  on  life  of  husband 277 

M  4186,  4186.    Bigamy;  punishment  of 760 

Code,  1886. 

9  8206.    Penalty  for  cutting  trees  of  another 

person 660 

99  4012.4019.    Incest 761 

4016,  4017.    Bigamy;  punishment  of 760 

Code,  1896. 

9  45.    Issuance  of  letters  testamentary 156 

46.  Bisquallflcation  for  office  of  executor...  155 

47.  Form  of  letters  testamentary 166 

48.  Executors 166 

51.    Letters  of  adminlstratioo 156 

58.    Granting  letters  of  administration 155 

54.    Letters  of  administration 156 

Criminal  Code,  1896. 

94406.    Bigamy,  punishment  of 760 

Clay's  Digest. 

PP.  420,  480,  99  2-6.    Incest,  punishment  for....    761 
P.  432,99  4,5.    Bigamy,  punishment  of 760 

ArkanMbs. 

Constitution. 

Art.  0, 9  6.    Rights  of  minor  children 717 

Statutes. 

1806,  April  19.    Regulating  charges  on  excess 

baggage 884 

41  L.  R.  a. 


Sanda*s  d  EUVs  Digest, 

9  6215.    Baggage  of  passenger 884 

MansfieWs  Digest. 
9  8.   Homestead;  order  vesting  in  widow 717 

California. 

Constitution. 

Art.  2,9  1.    Requirements  to  vote 108 

4,  9  24.    Subject  of  every  act  shall  be  ex- 
pressed in  its  title 197 

9  81.    Corporations;  how  formed 842 

20, 91L    Privilege  of   suffrage  shall  be 

supported  bylaws 198 

Statutes. 

1880,  p.  800.    Issuance  of  municipal  bonds  for 

public  improvements...., 761 

1801,  p.  182.    Issuance  of  municipal  bonds  for 

public  improvements 761 

1808,  p.  61.   Issuance  of  municipal  bonds  for 

public  Improvements 761 

1897,  March  18,  p.  115.    Primary  election  law. . .    197 

dfiil  Code. 

9 1248.    Homestead;  how  conveyed  or  encum- 
bered     886 


Code  of  Civil  Procedure. 

9  170.    Disqualification  of  Judges 768 

206.    Names  for  Jury  list f.. 157 

602,  subdlv.  5.    Grounds  of  challenge 764 

1108L    Writs  of  prohibition 415 

lioa    Wrtts  of  prohibition 416 

1349.    Appointment  of  executors 156 

.I860.    Disqualification  of  executor 166 

1666.    Decree  of  distrtbution 648 

1908.    Decree  of  distribution 548 

Conneetieat. 

Betision,  1808. 

P.  271.    Duty  of  administrator  de  honis  non. . .    206 

General  Statutes. 

9  446.    Payments  made  under  probate  orders, 

protected 906 

568.-  Executor  of  an  executor 206 

564.    When  will  disposes  of  only  part  of  es- 
tate   ^ 206 

612.    Surrender  of  estate  to  successor  of  per- 
son removed 206 

617.    Settlement   of   account  of  deceased 

guardian 206 

1579.    Executors  and  administrators 206 

Constitution,  1777. 

Art.  54  (Marbury  &  Crawford's  Dig.  p.  12). 

Schools 602 

Constitution,  1798. 
Art  4,  9 18.    Promotion  of  arts  and  sciences. .    602 

Oeor§^. 

Statutes. 

1837,  p.  94.    Consolidation  of  school  funds 602 

1840,  p.  6L    Consolidation  of  school  funds 602 

1868,  December  24,  p.  828.  Establishment  of 
pubHc  schools  in 
Carters ville 600 

Code,  1861. 

991189-1218.    Educational  fund 602 

9 1219.    Beneficiaries  of  educational  fund....    602 

Code,  1868. 

9  4987.    Appropriation   for   educational  pur- 
poses     603 

Code,  1873. 

9  5132.    System  of  general  education 608 

Civil  Code. 

91878.    Free  tuition,  etc. 800 

2473.    Husband  the  head  of  the  family 606 

2801.    Duty  of  father  to  provide  for  child. . . .  601 
8807.    Action  for  deprivation  of  school  priv- 
ilege   608 


Citations. 


27 


4  8800.    Breach  of  leiral  duty  gives  action 006 

8828.    Recovery  for  homlciae,  when 211 

5006.    Common  achools 000 

SBOe.    Local  taxation  for  public  Bchools 000 

PiBnal  Code. 

I4?7.    Penalty  for  interference  with  school 

diecipiiDe 004 

Pnnce^a  Digest 

P.  17.    County  academies  and  free  schools. . .  OOS 

PP.  806,809.    Schools 002 

Illinois. 

Constitution,  1870. 

Art.  2,  i  8.    Indictment  reauired;  grand  Jury  786 

0,  f  12.    Jurisdiction  of  circuit  courts 784 

9,  i   L    Uniform  taxation 448 

9  2L    Uniform  taxation 448 


Statutes. 

Civil  service  act. 
Sucoeasion  tax.. 


Common  law  of  England. 
Descent  of  property 

Wills rr. 


18B&,  March  20. 
June    15). 

Bevised  Statutes. 

Cbap.  28. 

30. 
148. 

Starr  d  Curtis'^  Annotated  Statutes. 

VoL  1,  pp.  721,  722  (2d  ed.)    Powers  and  duties 

of  city  oflBcers  .. 

pp.  727,  781  (2d  ed.)  City  and  village  act; 

police    and    flre«- 

men^s  relief  fund 

835.  888.    Police  pension  fund 

3,  pp.  8691, 8605  (2d  ed.)  School  law:  board 
of  education 

Starr  d  Curtis's  Criminal  Code, 
VoL  1,  p.  863, 9  188.  Trials  for  criminal  offenses 
Indiajuu 

Constitution. 

Art.  1,  S 1.    All  power  is  Inherent  in  the  people 

4,122.  Local  and  special  laws 

6  23.  Laws  a^ali.  be  general  and  uni- 
form   840, 

0, 1  a    County  and  township  officers  to  tie 

elected  by  law 

8,  f  2.    Common  school  fund  of  state 

11, 6 13.  Corporations,  other  than  tanking, 
may  be  formed  under  general 

laws  

15,  6  1.    Officers  to  be  chosen  by  law 

Statutes. 

18S1,  June  4,  p.  75.  Incorporationof  street  rail- 
ways   

1886,  p.  197.    License  to  practise  medicine 

1880,  p.  247.    Control  of  streets,  etc 

1801,  March  6,  pp.  137-197.    Charter  of  Indian- 
apolis  

1807.  March  6,  p.  201.    Incorporation  of  street 

raUways 

March  8,  p.  255.    License  to  practise  medi- 
cine  


780 
447 


Revised  Statutes,  1881. 


£301. 
302. 


New  promise  to  be  in  writing 

Promise  of  Joint  contractor,  executor, 

etc 

308L    Effect  of  payment 

«l  4148  et  aeq.    Incorporation  of   street   rail- 
ways   

Regulation  of  fares  by  directors  of 

company 

Power  of  legislature  to  amend  or  re- 
peal act 

Betised. Statutes,  1894. 

6  3^2.    New  promise  to  be  in  writing 

308.   Promise  of  joint  contractor,  executor, 

etc 

804.    Effect  of  payment 

If  5460  et  seq.    Incorporation  of  street  railways 
4  5458.    fiegulation  of   fares  by  directors  of 

company 

5468.    Power  of  legislature  to  amend  or  re- 
peal act 

66  7818  et  seq.    License  to  practise  medicine.. 

41  L.  R  A. 


6  4151. 
416a 


700 

787 
787 

788 
474 

688 
848 

848 

039 

488 

340 
080 

839 
215 
038 

841 

339 

215 

013 

818 
613 

339 

889 

340 

018 

013 
618 


840 
215 


6  80L 
802. 


8oa 


848 


Hornefs  Revised  Statutes,  1897. 

New  promise  to  be  in  writing 618 

Promise  of  Joint  contractor,  executor, 

etc. 818 

Effect  of  payment 618 

License  to  practise  medic]  ne 215 

Iowa* 

Statutes. 

19th  Gen.  Assem.  chap.  104.    Erection  of  tele- 
*  graph  and  telephone  poles 

Revision,  1860. 

PP.  602-964.    Fort  Madison 847 

Code,  1873. 

6  464.   Power  of  cities  and  towns  to  control 

use  of  streets  for  rail  ways 347 

1824.  Erection  of  telegraph  and  telephone 

Doles  848 

1825.  Damages'  for  'setUng  poles'  in  'private 

grounds 848 

2646.    Joinder  in  petition 348 

2648.    Causes  of  demurrer 348 

2666.    Statements  of  answer 848 

Kansas* 

Statutes. 

1888,  chap.  182.    Patent  rights 560 

General  Statutes,  1889. 
TT40U5-4007.    Patent  rights 560 

Code  of  Civil  Procedure. 
6  64a    Divorce 851 

Kentucky. 

Statutes. 

1888,6a    MechanicsMiens .*. 401 

1894,  March  15.    Rights  of  married  women 860 

Revised  Statutes. 

VoL  2,  p.  8.   Right  of  husband  to  use  of  wife*s 

land 366 

General  Statutes. 

Chap.  62,  p.  720,  art.  2,  6  1.  Rights  of  husband 
in  his  wife*s  real 
estate 354 

Statutes. 

H  2127, 212a    Rights  of  married  women 354 

§  2297.    DestrucUon  of  buildings;  lUbllity  of 

tenant  for  rent 793 

4021.    Lien  on  property  for  taxes 362 

4082.    Lien  holder  may  pay  tax  of  delinquent  353 

Louisiana. 

Constitution,  186A 

Art.  ISa    Police  regulations  of  New  Orleans. .    080 

Constitution,  1898. 

Art.  lie.    Grand  Jury 

117.    Grand  Jury  of  twelve 


718 
718 


Maine* 

Statutes. 

1821,  chap.  57, 1  9.    Married  women 

1844,  chap.  117.    Rights  of  married  women  in 
property 

1847,  chap.  27.    Right  of  wife  to  acquire  prop- 

erty from  her  husband 

1848,  chap.  7a    Right  of  wife  to  defend  rights 

of  property 

1852,  chap.  227.    Right  or  wife  to  dispose  of  sep- 
arate estate 

chap.  291.    Rights  of  married  women 

1855,  chap.  120.    Right  of  con  vey ance  by  wife . . 

1856,  chap.  260.    Rights  of  married  women 

1857,  chap.  60.     Rights  of  married  women 

1802,  chap.  148.    Right  of  wife  to  engage  in 

business 

186a  chap.  214.    Rights  of  married  women 

1800,  chap.  52.    Contracts  of  married  women.. 


805 
305 

865 

886 

865 
865 
365 
865 
865 

305 
365 
363 


CITATION8. 


1876.  obap.  11£.   Rifrht  of  wife  to  defend  her 

property 886 

1888,  ohap.  207.    RtRbts  of  married  women 866 

1889,  chap.  176.    Taxes 476 

chap.  176.    GoDvejrance  by  husband  to 

wife. 866 

Revised  Statutes,  mi. 


866 
866 
866 


HamWs  Statutes.  * 

9  6809.    Provision  for  af terborn  child 822- 

6810.    Omission  to  provide  for  child 822 


Chap.  87, 1 29.   Riflrhts  of  married  women. 

§31.    Bightsof  married  women. 

82.    Rifirbts  of  married  women . 

Bemsed  Statutes,  1867.  • 

Chap.  61,  §6.    Marriage  settlements 866 

Renised  Statutes,  1871. 

Chap.  13,  6  8.    Compensation  for  medical  sery- 

loeT 481 

Revised  Statutes,  1883. 

Chap.  6,  9 14,  cL  6.    Taxes 476 

13,  9  9.    Compensation  for  medical  sery- 

ioes 481 

61,  9  4.    Liability  of  wife  for  debts 868 

69  7-10.    Rights  and  powers  of  mar- 
ried women 866 

Maryland* 

Statutes. 

1894,  chap.  296.    Supreme  Lodge,  Order  of  the 

Golden  Chain 721 

chap.  810,  9 178.  ProhlbttlDg  possession  of 
lottery  or  policy  slips 562 

1896,  chap.  881.    Number  of  representatiyes  in 

supreme  lodge 721 

Code  of  Public  General  Laws. 

Art.  16, 9 177.    Mandatory  injunctions 72 

28, 99 148e-148r.    Fraternal  beneficiary  asso- 
ciation     721 

27,9178.    Dealing  in  lottery  tickets 652 

Massachusetts* 

Body  of  Liberties. 

ArL16.    Great  ponds 278 

.  OrdinoTice. 

1641-49.    Great  ponds 272 

Constitution. 

4th  Amend.    Commissioned  officers  in  militia   880 

Colopial  Laws. 

P.17a    Great  ponds 278 

Statutes. 

1866,  chap.  27.    Divorce 800 

.  1884,  chap.  280, 9  9.    Militia 88 

1886,  chap.  828.    Police  commissioners 641 

1887,  chap.  411.  9  64.    Militia 380 

1883,  chap.  867,  9  42.    Officers  in  militia;  appear- 
ance before  examining 

board 880 

Revised  Statutes. 
Chap.  61,  99  2, 8.    Law  of  the  road 666 

Oeneral  Statutes. 
Chap.  107,  9  4.    Divorce 800 

PuMie  Statutes. 

Chap.  91,  99  9,  IL    Inland  fisheries 274 

102,  9  74.    Oils  not  to  remain  in  streets 

beyond  specified  time 797 

112,  9 188.    Equal  facilities  for  transpor- 
tation     797 

9  212.  Liability  of  railroad  company 
for  causing  death  of  passen- 
ger     198 

146,  9  U.    Divorce 800 


Minnesota. 

Statutes. 

1867,  chap.  60.    Mississippi  &  Rum  River  Boom 

Company 

1887,  chap.  8,  subc.  4.    Charter  of  Red  Wing. . . 

General  Statutes,  189^. 
9  5881.    Public  nuisance 

Mississippi. 

Code,  189^. 
9  2848.    Usu ry;  interest  on  promise  to  loan 

Missouri. 

Statutes. 

1883,  March  31,  p.  167.   Corrupt  practices  act.. 

Revised  Statutes,  1889. 

9 1996.  Who  may  be  Joined  as  defendants . 

2100.  Errors  disregarded 

2240.  Order  granting  new  trial 

6180.  Condllional  delivery  of  chattels. 


Michigan. 

Statutes. 
1889,  No.  76,  9  8.    Order  of  circuit  Judge.. 
41  L.  R.  A. 


406 


324 


711 


800 


583 
831 


6186.    What  agreements  must  be  in  writing 
6804.   Practising  medicine 


6798.    Actiotas  barred,  only  revived  by  writ- 
ten promise 

6794.    One  Joint  debtor  cannot  revive  a  de- 
mand agamst  the  other  debtor 

0796.   Two  preceding  sections  construed 

Nebraska. 

Constitution. 

Art.  1,  9  26.    Enumeration  of  rights;  how  con- 
strued  

8,  9  1.  Legislature  shall  pass  no  special 
act  conferring  corporate  pow- 
ers  

Statutes. 

1886,  March  4,  p.  109,  chap.  12,  99  1, 2,  4.    Via- 

ducts  

1887,  March  80.    Mu  nicipal  Jnoorporation  act. . 


481 


1881,  chap.  36,  917.    ''Practising  medicme"  de- 


342 


482 
697 
488 


431 
483 


p.  106,  chap.  10,9  48.    Railroad  viaducts. 
~-  j5;y     "Practisi  "  '   '"  ^ 

fined. 

1808,  p.  70,  chap,  a  9  7.    Railroad  viaducts 

1897,  chap.  10.    Metropolitan  cities;  duties  and 

powersof »«» 

Revised  Statutes,  1866. 

Chap.  26,  9  88.    Eminent  domain 482. 

Compiled  Statutes. 

Chap.  12a,  99  166-109..  Duties  and  powers  of 

metropolitan   cities..    626 


9  477. 


Code  of  Civil  Procedure. 
Lien  of  Judgment 


819 


New  Hampshire. 

Bill  of  Rights. 

Art.  12.    Rights  of  every  member  of  com- 
munity  ..-    184 

Constitution. 

Art.  6.    Powers  of  the  general  court 184 

6.    Valuation  of  estates  to  be  taken  anew 

once  in  five  years 184 

Statutes. 

1781,  April  6.    Forbidding  swine  to  go  at  large 

in  Portsmouth 181 

1786,  Ifebruary  28,  p.  184.    Gunpowder  in  pri- 
vate    houses    in 

Portsmouth 181 

June  22.    Gill  nets  in  Ammonoosuc  river 

prohibited 182 

1791,  June  16.    Against  permitting  swine  at 

Targe  in  Portsmouth 182 


CiTATIONB. 


17U,  January  8.  EreotJon  or  oooupation  of 
slaughterbouBes,  etc.,  for- 
bidden.../.  

Jane  18.    Forblddinar  casting  of  firravel, 
stones,  eta,  intoTortsmomh 

barbor 

1794,  February  18.    Gunpowder    In    certain 

plaoes  prohibited 

17B6,  January  9.   Seines,  nets,  and  pots  in  Con- 
necticut river  prohibited.. 
January  14.    Horses  at  large  without  fet- 
ters  

1845),  chap.  Z45,    Bowllnfr  alley  declared  a  put>- 

Hc  nulranoe 

1884,  chap.  4028.  Deposits  in  savings  bank.... 
18B9,  chap.  4. «  8w  Increase  of  tax  on  deposits.'. 
197S,  chap.  55.    Catcblng  of  trout  prohibited. . . 

1874,  chap.  44.    Duston    monument 

1888,  chap.  12.    Protection  of  state  house  and 

yard i 

1887.  October  19.    Building  used  for  Illegal  sale 

of  liquors,  a  nuisance 

lBei,cbap.20.S  1.    Prohtbltlng  depositing  of 
sawdust  in  Lake  Massa- 

besic 

1886,  chap.  106.    Heduotion  of  tax  on  deposits, 
chap.  2S8.    Corbinpark 

Bevised  Statutes. 

Chap.  39,  §  3.    Deposits  In  savings  banks 

CompiUd  Statutes. 


Chap.  41. 14. 
■Chape.  80,  8L 


Deposits  In  savings  banks 

Portsmouth  and  Somersworth 


schools. 


181 

182 

181 

188 

181 

180 
184 
184 
184 
182 

188 

182 


184 


184 
184 


PuUie^  Statutes. 

-Chap.  7, 1 6.    Protection  Of  state  house  and 

yard 188 

40,H7.8.    Town  by-laws 188 

108,  H  8.  lU,  12,  IBw    Nuisances 181 

General  Statutes. 

Chap.  261,  §  20.    Prohibiting  maintenance  of 
dams     on     Winnipiasiogee 

river,  etc 184 

2SS,  9  9.    Sale  of  goods  prohibited  within 

2  miles  of  religious  assembly    181 

New  Jersey. 

Statutes. 

185L,  p.  177.    Gloucester  k  Salem  Turnpike 

Company 468 

1^  March  9.  Benevolent  and  charitable  asso- 
ciations     450 

Qeneral  Statutes. 

Vol.  I,  p.  149.  Benevolent  and  charitable  asso- 
ciations     4150 

8,  p.  2940, 1 570.    Toll  for  carriages 468 

New  York. 

Constitution,  1777. 
4  28.   Justices  of  the  peaoe 


Constitution,  18B1. 
^rt.  4. 1 7.    Justices  of  the  peace.... 


840 
840 


Con&titution,  1846. 

ATL  6.  fi  9.    Civil   service   appointments   and 

promotions 

6,811.    Removals  of  justice  of  the  peace 

117.    Justices  of  the  peace 

18.    Inferior  local  courts 

8,8   I.    Corporations 

10.6  2.    Officers,  how  appointed 

Colonial  Laws. 


Vol.l,  p.  228.  Justice  of  the  peace. 

2,  p.  964.  Justice  of  the  peaoe.. 

3,  p.  1011.  Justice  of  tbe  peace . 

4,  p.  296.  Justice  of  tbe  peace.. 
,%p.  209.  Justice  of  tbe  peace. 

Statutes. 

1881,  May  6.  Justice  of  the  peaoe . . . . 

1737,  Dec  16.  Justice  of  the  peace. . . 

1754,  Dec.  7.  Justice  of  tbe  peace... 

lT58.Dec.16.  Justice  of  the  peace.... 

41  L.  R.  A. 


840 
840 
840 
840 
840 


840 
840 
840 
840 


1771,Peb.  16.   Justice  of  the  peace 840 

1866,  p.  1287,  chap.  676.    Power    of    insuranoe 
company    to    make 

special  deposits 342 

1882,  chap.  410.    Consolidation  act 489 

1884,  chap.  812.    Employment  of  honorably  dis- 
charged soldiers  an  J  sailors.    283 

1887,  chap.  462.    Factory  act 489 

chap.  566,  8  487.    Coasolidation  act.   Build- 
logs 490 

1808,  chap.  227.    Public  building  law 288 

1804,  chap.  716.    Employment  of  honorably  dis- 
charged soldiers  and  sailors    283 
1896.  chap.  22.    Administration  of  justice  in  the 

town  of  Fort  Edward 839 


Bevised  Statutes. 


840 


Vol.  1,  p.  110.    Justices  of  the  peace 

p.  729, 8  57.   Profits   of    land   liable  to 

creditors  in  certain  cases   397 
729,  8  60.    Trustees  of  express  trusts 

to  have  whole  estate 307 

780,  8  68.    Powers  over  trust  of  party 

interested 897 

2,  p.  173,  8  38.  Discovery  of  property  of 
defendant,  when  and  how 
compelled  by  Judgment 
creditor 897 

Birdsey^s  Betised  Statutes. 

Vol.  8^  p.  2818, 8  78  (ed.  2).  Surplus  of  rents  and 
profits  liable  for 
claims  of  creditors   880 

Code  of  Civil  Procedure. 

8  190.    Cases   in  wblch  court  of  appeals  has 

Jurtediction 897 

755*.    Action,  when  not  to  a  bate 285 

1871.    When  judgment  creditor  may  bring 

action 897 

Wbat  property  cannot  be  reached 887 

Substitution  of  successor 235 

2463.    What  property  cannot  be  reached 897 

2886,  subdi  v.  I.    Kevoca  tion  of  letters  for  dts- 

quallQcatlon 166 

subdl  v.  2.    Uevooation  of  letters  for  mis- 
conduct     166 

2861.    Civil  jurisdiction   of  justices  of  the 

peace 840 

2864.    Civil  jurisdiction  of  justices  of  tbe 

peace 840 

Code  of  Criminal  Procedure. 

Criminal  jurisdiction  of  justices 840 

Criminal  jurisdiction  of  justices 840 

147.    Criminal  jurisdiction  of  justices 840 

156.    Criminal  jurisdiction  of  justices 840 


1879. 
1960. 


8   56. 

62. 


North  Carolina* 

Constitution. 
Art.  8, 8 1 .    Corporations  under  general  laws . .    242 

Statutes. 
1891,  chap.  820.    Railroad  commission  act 246 

North  Dakota. 

Constitution. 
8208.    Rights  of  homestead 863 

Bevised  Code. 

8  8620.    Delivery  of  deed 267 

8608.    Homesteod,  how  conveyed 262 

8626.    Descent  and  distribution  of  homestead 

estates 262 

5499.    Mutual  final  judfirments 863 

5516et«e9.    Exemptions 853 

Ohio. 

Constitution. 

Art.  1,  8  2,  ci.  1.    Political  power  inherent  In 

tbepeople 648 

8  20.    Enumeration  of  rights,  bow  con- 
strued   648 

2,8  1.    Legislative  power  vested  in  gei}- 

eralaesemnly _  648 

8  6.    Person  deba  r red  from  office 295 

26.  General  laws  shall  be  uniform 602 

27.  Election  of  officers,  bow  made 295 


80 


GiTATIOMB. 


Art.  6,  81.    QuallflcatlODfl  Of  electors 727 

§  4.    Bzclusion  from  voting,  for  brib- 
ery, etc 296 

10, 1   1.    EleoUon  of  county  and  township 

officers 205 

Ifi,  <   i.   None  bu  t  electors  shall  bold  office. 

- 2W,  727 

Statutes. 

I  Ohio  Laws,  100. 
»2,Aprill8(80Ot 
1896,  April  8  (92  Ohio  Laws,  128). 


.  BIghttoJary 297 

18^,  April  18  (89  Ohio  UwB,  461).    EleoUon  law    294 

Act  to  pre- 
vent corrupt 
practices  at 
elections....    294 

Promotion  of 
public  health; 
plumbing...    689 

Appointment 
of  notaries 
public 727 


April  21  (92  Ohio  La  ws,  268). 
1896,  April  26 (9eOhio Laws, 405). 


Bevised  Statutes, 


I  110. 
2478. 
2494. 


2406. 


Appointment  of  notaries 727 

Beirulating  price  of  electric  lights 427 

Duty  of  of  railroad  company  to  main- 

tainlights 424 

Manner  of  lighting  railway 426 

8471a.  Laws  made  applicable  to  electric  light 

companies 427 

M6180,518L    RIghttoJury 297 

6184, 6186.    Action  for  wrongful  death 861 

170820.    Baseball  on  Sunday 866 

Code, 
N268,264.    Bight  tojury 297 

Constitution. 

Art.  14,  Ml, 8.    Seat  of  government 696 

16, 1 5.    Property  of  married  women 860 

18,  9 10.  Saving  of  existing  rights  and  lia- 
bilities   861 

Statutes. 

1808,  p.  186.    Purchase  of  land  for  Insane  afy- 
lum 


698 


9  68. 


HiWs  Code. 
Demurrer  must  specif  y  grounds 693 


71,    Objections,  when  deemed  waived 603 

Pennsylvania. 

Constitution, 

Art.  10, 9  3.    Women  eligible  to  school  offices . .    600 

Statutes, 

1866,  February  17  (Pub.  Laws,  176).  School  con- 
trollers of 
Philadelphia   499 
1871,  May  26  (Pub.  Laws,  1167).  Power  to  elect 
principals    of 
gra  m  m  a  r 

schools 600 

1876,  May  1,  No.  46 (Pub.  Laws,  68.)  Incorpora- 
tion of  in- 
surance 
companies  195 
1881,  May  11  (Pub.  Laws,  20).  Life  and  fire  insur- 


1887,  May  25  (Pub.  Laws,  261). 


ance  policies. 

Gertifloation  of 
names  to  boards 
of  education... 


600 


Brightly's  Purdon's  Digest, 
1046,  pi.  62.    Life  and  fire  Insurance  policies. . .    195 

Pepper  <t  Lems'  Digest, 
P.1638,pLlL    Divorce 804 

Rhode  Island. 

Constitution, 

Art.' 1,98.    Beliglous  freedom 420 

Public  Statutes. 

Chap.  42,912.   Taxes 477 

41  L.  R.  A. 


Chap.  166. 


Oeneral  Laws, 

Practice  of  medicine 428- 

Submission  of  question  to  supreme 
court  for  decision '428 


South  Carolina* 

Statute. 
1898,9294.    Hawkers  and  peddlers 608 

Tennessee* 

Constitution. 

Art.  '2,  9 18.    How  bill  shall  become  a  law 406 

Statutes. 

1845-6.  p.  186,  chap.  118,  9  2.    Mechanic's  liens..    462 
1886,  chap,  66.  Power  to  condemn  right  of  way    406 
chap.  186.  Bight  to  take  property  of  pri- 
vate corporations  for  public 

purposes 406 

1801,  chap.  62.  Separate  accommodations  on 
railroads  for  white  and  col- 
ored people 482' 

chap.  106.    Benefit  and  protection  of  or- 
phans, etc. 286 

Shannon's  Code. 

9 1867.    Jury  shall  give  value  of  land 407 

99 1868-71.    Bight  to  take  property  of  private 

corporations  for  public  purposes  406 

92678.    Countvasylum 868 

2690.    Examination  of  applicants 863 

2801.    Who  shall  be  admitted  to  asylum....  868 
99  4418-4488.  Benefit  and  protection  of  orphans, 

etc 286 


1840,  January  20. 


Texas. 

Statute. 

Common-law  right  of  action 
for  injuries  resulting  in 


death. 

Utah* 

Constitution. 

Art.  8,  9  9.    Bight  of  appeal  from  final  Judg- 
ments   

Taxation  of  property 

Uniform  taxation  of  property 


18,9  2. 
9  8. 


816 


809 

408 
408 


Statutes, 


1862,  March  6.    Jurisdiction  of  probate  courts 

in  divorce  cases 

1866,  January  19,  9  29.    Jurisdiction  of  probate 
courts 

Revised  Statutes, 
9  2679.    Bemitting  or  abating  taxes  on  property 
of  insane  persons 

Compiled  Laws,  1888. 
92780.    Appropriation  of  water 


Art.  1,  9  6. 

911. 

8.9  7. 


Virfl^inia. 

Constitution, 

Exclusive  or  separate  privileges 
not  allowed 

Excessive  fines 

Fines  collected  for  olTenses  com- 
mitted against  the  state 

Statutes. 

1894,  March  1,  p.  660.    Powers  and  limitations 
of  building  and  loan 

asBociatioos 

1896,  January  28,  p.  170.  People*s  Perpetual 
Loan  k  Building 
Association 

Code,  1887, 

Chap.  81,  9  746.    Pines 

9 1216.    Bates  wblch  express  company 

may  charge 

1220.    Forfeitures 


507 

608 


408 
814 


601 
488 

487 

600 
690 

488 

487 
487 


CiTATIONB. 


81-8!? 


Chap.  81, 1 1288.    Teleffrapfa  oompaDles;  penalty 
lor  failure  to  deliver  mes- 

Bajres 61 

11296.    CommODoarrlers 612 

8CB4.    Suits  by  iofants 70b 

Washinnrton. 

Code. 
§  840A.    Contracts  by  married  women 887 

BaUinger^s  Codes  and  Statutes. 


Tol.  1, 1 1278.    Dedication  of  streets.. 
2,I07S&    Mandamus 


519 
617 


West  Vir^rinia. 

Statutes. 

1896.  chap.  17,  §  2.    dasfliflcation  of  freight  and 

cbarffes  tberefor 417 

Code,  1891. 

Cbap.  60,  •  168.    Prohibition 419 

54, 1 82&,  cl.  5.    Penalty  for  overcbarsre  of 

rates 671 

nubs.  7,  8.    Oassiflcation  of  freiffht 

and  oharires  therefor..    416 

41  L.  R.  A. 


Chap.  64|  p.  666,  cl.  16a.    Overcharge  In  paasen- 

flrer  or  irelght  rates  672^ 

104,112.    Limitation  of  actions 677 

110,  •  1.    Prohibition 418 

Wiacoiislii. 

Statutes. 

1880,  chap.  106.    License  fees  of  insurance  com- 
panies   860 

1885,  chap.  103.    General  duties  of  town  boards  679 

1806,  chap.  228,  §  L    Rights  of  persons  in  eating 

houses 668 

1807,  chap.  176.   Condemnation    of    land     by 

street  railways 681 

Bmsed  Statutes. 

11220.    Fees  of  insurance  companies 560 

1223.    (General  duties  of  town  boards 679 

244a    County  courts  established B66 

2820.    I mmaterlRl  error  to  be  disregarded 565 

2852.    Jury  may  view  premises,  etc 566 

Sanborn    A  Berryman's  Annotated   Statutes. 

§666.    Courthouse 565 

1968a.    Insurance  companies;  fees 660 

1965.    Power  of  insurance  commissioner 561 

1968.    Insurance;  revocation  of  license 861 

2574.    Adjoummentof  court  to  another  place  865 


LAWYERS'    EEPORTS 

ABUOTATED. 

MICHIGAN  SUPREME  COURT. 


Martin  WALKOWSKI,  Plff.  %n  Err,, 

V. 

PENOKEE  &  GOGEBIC  CONSOLIDATED 

MINES. 


(. 


.Mich. 


.) 


1.  Meflrlinrence  \n  not  slioTni  by  the  mere 
fact  of  employing  a  boy  seventeen  or  eighteen 
yean  old  to  manage  the  brake  controlling  the 
passenger  cage  connecting  with  a  mine. 


2.  Due  care  In  entploylnar  a  bojr  seTen- 
teen  years  old  to  manage  the  brake  con- 
trolling the  passenger  cage  connected  with  a 
mine  4s  shown  by  the  facts  that  the  machinery 
is  simple  and  easily  managed  and  the  em- 
ployer makes  due  inquiry  of  the  applicant's 
experience  and  ability,  and  receives  satlsfac 
tory  replies  before  employing  him. 

3.  An  employer  Is  not  cbarffeable  "vrlth 
notice  that  one  employed  to  manage  the 
brake  controlling  the  passenger  cage  con- 
nected with  a  mine  has  become  incompetent. 


Note.— ITnoirledoe  as  an  element  of  an  emplouer^s 
liability  to  an  injured  servant, 

I.  Introductory. 
IT.  Actual  knowledge. 

a.  Exintenee  of  actual  hnowledae^  effect  of. 

b.  Absence  of  actual  knowledge^  siTect  of. 
J II.  ConttructivcknouAeidQe. 

a.  OeneraJly. 

b.  LiahUitv  predicated  from  constructive 

kntywledoe. 

1.  General  statements  of  the  rule. 

2.  As  to  the  condition  of  the  place  of 

viork. 
8.  As  to  the  condition  of  mcuihinery 

and  apparatus. 
4.  As  to  the  capacity  of  servants. 
e.  Nonliability  predicated  from  toant  of 

constructive  knou}ledgc. 

1.  Qeneial stalcments. 

2.  As  to  place  of  work. 

3.  As  to  machinery. 

4.  As  to  servants. 

IV.  Hule  U7/ien  the  dangerous  condition  is  due 
to  the  act  of  a  stranger  or  of  a  fellow  serv- 
ant or  to  the  operation  of  some  abnormal 
physical  force. 
V.  Imputed    kJiowUdge   of    probable  future 
events. 

a.  Introductory. 

b.  Accidents  which  miglit  reasonably  have 

been  anticipated. 

c.  Accidents  which  could  not  reasonably 

have  been  antic  f paled. 
VI.  Circumstances  charffing  an  employer  uHth 
knowledge  of  the  oondUion  of  his  in- 
strumentalities. 

a.  Introductory, 

b.  Notoriety. 

c.  Opportunitie^s  of  master  to  observe  de- 

fect. 

d.  Length  of  time  defect  has  existed. 

1.  QeneraUy. 

2.  Rulings  as  to  specific  periods. 

e.  Scientific  facts;  what  kfinwledge  of^im- 

jmtecL 
41  L.  R.  A.  8 


yi.-(continued) 

f .  Previous  or>eration  of  instrumentalities. 

1.  Efficient  operatirm^inference from. 

2.  Prior  occurrences  ifidicating  de- 

fecU. 
8.  Defective  operation  of  other  appli- 
ances. 

g.  Repairs  and  alterations. 

VII.  Duty  of  active  inspection  of  instrumentali^ 
ties  when  first  used. 

a.  Rule  where  the  employer  is  himself  the 

manufacturer. 

b.  Rule  where  the  employer  is  a  mere  pur- 

chaser of  the  apijliancs. 
Viir.  Duty  of  active  inspection  of  instrumentali- 
ties whUe  in  use. 

a.  General  principles. 

b.  Iiwpection  must  be  efficient. 

c.  What  degree  of  care  must  be  exercised 

in  the  inapectUm. 

d.  As  affected  by  the  length  of  time  used. 

e.  Frequency    with    which    inspections 

should  be  made. 

1.  Oenerally. 

2.  RuWigs  as  to  specific  periods. 

t.  Limits  of  liability  based  on  duty  of  in- 
spection. 

1.  Oenerally. 

2.  emission  of  duty  must  be  proxi- 

mate cause  of  injury. 
8.  Employer  not  liable  for  latent  de- 

fecU. 
4.  What  tests  an  employer  is  not  bound 
to  apply. 
g.  Illustrative  cases  showing  extent  of  duty, 

1.  Place  of  work. 

2.  Weight— supporting  appliances. 
8.  Steam  boilers. 

4.  Cars  and  their  appurtenances. 
IX.  Employer's  duty  to  know  the  character  and 
capacity  of  his  servants. 

a.  At  the  time  of  hiring. 

b.  At  time  of  promotion. 

c.  During  time  of  service. 

I.  Oenerallu, 

83 


84 


Michigan  Sufhbme  Court. 


Jak.^ 


from  the  fact  that  the  engineer  thought  that 
he  ran  the  cage  too  fast.  If  there  is  nothing 
to  show  that  the  Information  had  reached  the 
employer. 

4.  Incompetence  itIiIcIi  -v^lU  render  an 
employer  liable  for  tlie  act  of  an  em- 
ployee for  Injuring  a  coemployee  is  not 
shown  by  the  mere  fact  that  after  operating 
the  machinery  correctly  for  seven  months,  he, 
at  the  time  of  the  Injury,  forgot  and  turned 
it  the  wrong  way. 

6.  Bvidence  tbat  tbe  bralreman  was  In 
tbe  bablt  of  lo^Tcrinv  tbe  cave  into  a 
mine  at  too  vreat  speed  is  not  admissible 
upon  the  question  of  his  incompetency  in  case 
of  an  accident  caused  by  his  turning  the  brake 
the  wrong  way  and  letting  the  cage  fall. 

6.  A  master  Trbo  bas  nsed  dne  care  in 
employing  a  servant,  and  has  properly  in- 
structed him,  has  no  further  duty  until  he  re- 
ceives notice  of  conduct  which  denotes  incom- 
petency. 

(January  25,  1S98.) 


ERROR  to  the  Circuit  Court  for  Gogobie 
County  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed, 

Statement  by  Chrant,  Ch.  J. : 

The  miners  in  defendant's  employ  were 
lowered  into  and  raised  out  of  the  mine  in 
iron  cages  about  12  feet  square.  These  cages 
were  attached  to  wire  cables  running  over 
drums  in  the  engine  house,  situated  about  500 
feet  from  the  shaft,  which  was  between  500  and 
700  feet  deep.  The  operation  was  as  follows : 
If  a  cage  is  to  be  lowered,  and  its  weight  be 
insufBcient  to  overcome  the  weight  of  the 
other  cage,  a  gear  (called  a  "friction  gear") 
inside  the  drum  is  thrown  into  place,  and  the 
engine  started,  and,  by  hoisting  up  the  lower 
cage,- the  upper  one  is  lowered.  If,  however, 
the  weight  of  the  upper  cage  is  sufficient  to 


IX.  o— (oontinticd) 

2.  SingU  dAlnqUitntv  of  urvant  prior 

toacddenL 
8.  Several  prevUnu  dOinqueneie^^ 
4.  After  what  time  hnowledoe  of  serv- 
ant's unfUnen  toitt  be  inferred. 

d.  General  reputation  of  the  dOinquent 

servant  as  notice  to  the  master. 

1.  Generally. 

2.  Reputation  not  evidence  of  serv- 

ant's unJUness. 

3.  Nicknames  as  evidence. 

e.  Omission  to  ascertain  capacity  of  serv- 

ant who  is  injured. 
X.  Employer's  duty  as  to  the  aupervi>tUm  of  ap- 
pliances not  owned  by  him  but  used  lyy 
his  servants. 

a.  Introductory. 

b.  Rule  as  to  the  inspection  of  foreign  cars. 

1.  QeneraX  principles. 

2.  Defpree  of  care  required. 

3.  Duty  of  inspecting  foreign  cars 

considered  wUh  reference  to  tlie 

doctrine  of  common  employment. 

XT.  Aesignahaity  of  tht  duty  of  inspection. 

a.  Introductory. 

b.  Thtory  t/iat  the  duly  of  insveeiion  is 

assignable. 
0.  Theory  that  the  master  is  bound  merdy 
to  supervise  the  inspectors. 

d.  Theoi-y  that  the  duty  of  inspection  is 

nonassigndble. 

1.  General  principles. 

2.  Illustrative  rulings. 

8.  Illustrative  rvUngs  expressed  in 
terms  of  Vie  doctrine  of  common 
empWyment. 

e.  As  dependent  upon  the  distinction  be- 

tween the  furnishing  and  the  use  of 
agencies. 
Xir.  Employer's  liability  gualined  by  the  eerv- 
anVs  duty  to  acquaint  himseif  with  his 
environment. 

a.  GeneraUy. 

b.  Obligations  of  the  master  and  servant 

as  to  irwpeetion  compared. 

1.  General  Ktatements  of  principles  in- 

%)olved. 

2.  StatemenU  of  the  general  rule  wUh 

reference  to  particular  instru- 
mentalities, 
8.  Ruie  where  the  servant  has  equal  or 
superior  knowledge  or  means  of 
knowHedge. 


XIII.  Whose  knowledge  is  imputed  to  the  employer. 

a.  General  principles. 

b.  lUustralive  cases  of  notice  to  various 

employees. 

1.  Servants  in  complete  contrd  of  the 

master'^s  busifiess. 

2.  Servanta  charged  toith  the  duty  of 

seeing  that  the  place  of  u)ork  is 
safe. 

8.  Sei-vants  charged  wUh  the  duty  of 
providing  and  maintaining  ap- 
pliances, 

4.  Employeehaving  power  to  hire  aTia 
discharge  servants, 

6.  Employees  whose  knowledge  is  not 
imputed  to  the  master. 

XIV.  Duties  of  a  master  after  learning  of  a  dan- 

ger to  which  his  servant  is  exposed. 

a.  Jtitrodticton/. 

b.  Duty  to  remove  the  causes  of  the  U7i- 

usual  risk;  illustrative  cases. 

1.  AfacTiiTierv  and  appliances, 

2.  Place  of  UHtrk. 

3.  Servants. 

0.  Length  of  time  during  which  the  em- 
ploffcr  has  had  knowledge  of  a  danger, 
d.  Duty  to  instruct  the  servant. 
XV.  Knowledge  as  an  element  of  lidbUUy  under 
statutes. 

a.  Decision  under  employers*  liability  acts. 

1.  Statutes  modifying  the  doctrine  of 

common  employment.  , 

2.  Statutes  embodying   common-Aaw 

rules. 
8.  Acts  imposing  liability  for  wilful 
omissions  of  duty. 

4.  Statutes  modifying  the  rules  of  evi- 

dence, 

b.  Damotjfe  acts. 

XVI.  Pleading, 

a.  Necessity  for  an  averment  of  knouiedge 

on  the  master's  parU 

b.  ifeeesstty/oranaoermefit  of  ignorance 

on  the  plaintifTe  part, 

c.  What  particidaritv  is  required  in  the 

servants  pttttioru 

d.  Necessity  for  an  agreement  between  the 

allegations  and  the  jtroitf. 

XVII.  Burden  of  proof;  opinions  as  evidence. 

a.  Burden  of  proof , 

b.  ^dmissibftity  of  opinions  as  evidence 

XVIII.  Instructions. 
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overcofme  that  of  the  lower,  so  as  to  descend 
of  its  own  volition,  it  is  handled  by  a  hand 
brake.  This  is  a  wheel  set  on  a  perpendicu- 
lar screw,  which  tightens  or  loosens  a  band 
running  around  the  drum.  By  loosening  this 
band,  the  drum  will  revolve  if  the  weight  of 
the  descending  cage  is  sufficient.  This  band 
is  controlled  by  a  screw,  and  can  be  loosened 
or  tightened  at  the  will  of  the  man  control- 
ling it.  In  1892,  and  about  seven  months  be- 
fore the  accident,  defendant  employed  one 
William  Ryan  aa  brakeman,  whose  duty  it 
wa^,  by  use  of  the  brake,  to  lower  the  cage  in 
one  shaft.  On  October  18  of  that  year,  the 
cage  was  descending  in  the  usual  manner, 
with  Ryan  managing  the  brake.  He  turned 
the  screw  in  the  wrong  direction,  releasing 
the  pressure.  As  a  result,  the  cage  feV  to 
the  bottom,  and  plaintiff,  as  well  as  others, 
was  seriously  injured.  Plaintiff  brought 
suit  to  recover  for  his  injuries,  planting  his 
right  of  action  upon  three  grounds  of  negli- 


gence: (1)  Tliat  Ryan  was  incompetent  at 
the  time  of  hiring,  and  that  defendant  did 
not  use  ordinary  care  in  hiring  him  to  ascer- 
tain his  qualifications;  (2)  that  Ryan  was 
incompetent  at  the  time  of  the  accident,  and 
that  defendant  had  actual  notice  of  such  in- 
competency; (3)  that  defendant  had  not 
used  reasonable  care  in  ascertaining  how 
Ryan  was  doing  his  work.  At  the  conclu- 
sion of  the  evidence,  the  court  directed  a  ver- 
dict for  the  defendant.  The  further  essen- 
tial facts  will  be  stated  in  connection  with 
the  points  raised. 

Messrs.'  Button  A  KorHs,  for  plaintiff 
in  error : 

An  employer  is  bound  to  use  such  care  in 
the  selection  of  its  employees  as  is  commen- 
surate with  the  duties  and  responsibilitiep  of 
the  position  to  be  filled;  ordinary  care,  but 
such  as  a  careful  prudent  employer  ought  to 
exercise. 


I.  Jntroduttftry, 

An  act  of  an  employer  resuUlDg  in  a  personal 
Injury  to  one  of  his  seryants  may  be  either  wil- 
ful and  mallcloas  or  merely  careless,  but  as 
cases  inrolTlns  acta  of  the  former  description 
do  not  offer  any  characteristic  features  spe- 
cially distinguishing  them  from  the  cases  in 
which  the  parties  are  strangers,  there  ia  no 
good  reason  why  ttiey  should  be  referred  to  In 
the  present  disquisition.  In  the  following  note, 
therefore,  the  consequences  of  the  employer's 
knowledge  or  ignorance  will  be  discussed  only 
In  so  far  as  they  may  bear  upon  hla  responsibil- 
ity for  negligent  acts. 

That  knowledge  is  a  constituent  element  of 
negligence  under  any  of  its  aspects,  will  be  suf- 
ficiently obriouB  to  anyone  who  considers  that 
a  want  of  care  can  only  be  manifested  in  one 
of  two  ways,  vis.,  either  by  a  failure  to  make 
such  inquiries  as  would  have  turned  partial  and 
merely  constructive  into  complete  and  actual 
knowledge,  or  by  a  failure  to  act  prudently 
with  a  full  knowledge  of  the  conditions.  Any 
other  theory  would  be  inconsistent  with  that 
fundamental  principle  of  Jurisprudence  which 
makes  ignorance  of  facts  a  valid  excuse  for  an  In- 
jurious act.prorided  such  ignorance  is  J^istlflable. 

In  the  ordinary  analyses  of  negligence,  this 
aspect  of  the  tort  is  somewhat  obscured,  for 
the  reason  that  they  lay  the  chief  stress  upon 
the  standards  by  which  its  existence  or  non- 
existence is  determined.  In  the  two  following 
well-known  definitions,  for  instance,  the  ele- 
ment of  knowledge  Is  quite  latent: 

Negligence  Is  the  omission  to  do  something 
which  a  reasonable  man,  guided  by  those  con- 
siderations which  ordinarily  regulate  the  con- 
duct of  human  affairs,  would  do,  or  doing  some- 
thing which  a  reasonable  man  would  not  do. 
Alderson,  B.,  in  Blyth  v.  Birmingham  Water- 
works Co.  a866)  U  Exch.  781,  25  L.  J.  Bxch. 
N.  S.  212,  2  Jur.  N.  S.  338. 

Negligence  is  the  falinre  to  do  what  a  reason- 
able and  prudent  roan  would  ordinarily  have 
done  under  the  circumstances  of  the  situation, 
or  doing  what  such  a  person  under  the  exist- 
ing circumstances  would  not  have  done.  The 
essence  of  the  fault  may  be  in  omission  or  com- 
mission. The  duty  is  dictated  by  the  exigencies 
of  the  occasion.  Swayne,  J.,  in  Baltimore  A  P. 
B.  Co.  V.  Jones  tlSTT)  95  U.  S.  439,  24  L.  ed.  506. 

In  other  deflnltlons  the  presence  of  this  ele- 
ment Is  more  apparent,  but  is  not  very  dis- 
tinctly insisted  upon. 


Negligence,  in  Its  civil  relations,  is  such  an 
inadvertent  imperfection,  by  a  responsible 
human  agent,  in  the  discharge  of  a  legal  duty, 
as  produces,  in  an  ordinary  and  natural  se- 
quence, a  damage  to  another.  The  inadvert- 
ency or  want  of  due  consideration  of  duty,  is 
the  injuria,  on  which,  when  naturally  followed 
by  the  damnum,  the  suit  Is  based.  Whart.  Neg. 
S3. 

Negligence  is  the  want  of  such  attention  to 
the  natural  and  probable  consequences  of  the 
act  or  omission  as  a  prudent  man  ordinarily  be- 
stows in  acting  in  his  own  concerns.  N.  Y. 
Penal  Code,  S  10,  subsec.  1. 

In  a  third  set  of  definitions  the  element  of 
knowledge  Is  put  prominently  forward,  though 
it  can  scarcely  be  said  that  any  of  them  indi- 
cate satisfactorily  the  true  relation  which  it 
bears  to  that  absence  of  care  which  constitutes 
the  main  element  in  the  conception  of  negli- 
gence. The  defect  in  such  explanations  as  the 
following  is  that  they  fall  to  take  account  of 
the  case  in  which  negligence  is  predicated  of 
acts  done  by  one  who  is  fully  aware  of  all  the 
circumstances  with  reference  to  which  he  Is 
called  upon  to  choose  a  course  of  action,  and 
who  also  knows  that  there  is  a  probability 
which,  in  some  instances,  approaches  to  a  mora) 
certainty,  that  the  course  of  action  which  he 
does  adopt  will  prove  injurious  to  someone. 
Unless  the  famlllnr  phrase  "wilful  negligence," 
is  based  upon  a  wholly  false  conception,  no  defi- 
nition which  fails  to  cover  an  act  done  by  a 
person  in  this  condition  of  enlightenment  can 
be  termed  aatisfactory. 

Negligence  is  practically  synonymous  with 
heedlessness  or  carelessness,  not  taking  notice 
of  matters  relevant  to  the  business  In  hand  of 
which  notice  might  or  ought  to  have  been 
taken.  II.  Stephen,  Hist,  of  the  Criminal  Law, 
p.  122. 

An  actor  is  negligent  when  he  Is  ignorant  of 
the  consequences  of  his  act,  if  his  ignorance 
proceeds  from  thoughtlessness,  recklessness, 
carelessness,  want  of  due  attention.  Negli- 
gence is  Inadvertence  to  consequences  to  which 
a  man  might  have  adverted  and  to  which  he 
would  have  adverted  had  he  been  desirous  to 
obey  the  law  and  perform  the  obligations  which 
It  Imposes.    Poste's  Galus,  p.  13. 

Of  the  three  gradations  of  mlsconduot  to- 
wards others,  fault  or  negligence  (culpa)  is  an 
unlawful  act  in  ignorance  of  the  subject,  the 
degree,  the  Instrument,  the  consequences,  when 
It  was  reasonable  to  expect  the  mischief;  nn* 
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Wabash  R,  Co.  v.  McDaniels,  107  U.  S.  454, 
27  L.  ed.  606 ;  Hilts  v.  Chicago  d  (r.  T.  R.  Co, 
65  Mich.  437. 

No  one  above  Willie  Ryan  in  authority 
ever  paid  any  particular  attention  to  him  af- 
ter the  first  day  he  worked,  and  the  duty  im- 
posed by  law  upon  the  defendant  was  not  ful- 
filled. 

Hilts  V.  Chicago  &  G.  T.  12.  Co.  56  Mich. 
445. 

Mr,  Charles  E.  Miller,  for  defendant  in 
error : 

The  testimony  as  to  what  took  place  at  the 
time  of  the  hiring  of  William  Ryan  being  un- 
disputed, it  was  a  question  of  law  for  the 
court  to  decide  as  to  whether  that  testimony 
showed  a  state  of  facts  which  indicated  neg- 
ligence on  the  part  of  the  defendant  com- 
pany. 

Lake  Shore  d  M.  8.  R.  Co,  v.  Miller,  25 
Mich.  274;  Detroit  d  M,  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  99;  16  Am.  &  Eng.  Enc.  Law, 


p.  467,  note  1 ;  1  Sliearm.  &  Redf.  Neg.  §  56; 
Hoag  V.  Lake  Shore  d  M.  8.  R.  Co.  85  Pa.  293, 
27  Am.  Rep.  653;  Cooley,  Torts,  p.  804; 
Pleasants  v.  Fant,  22  Wall.  116,  22  L.  ed.  780. 

The  defendant  company  exercised  all  the 
diligence  required  of  it  at  the  time  of  the  hir- 
ing. 

There  are  no  cases  in  the  books  which  bold 
that  it  is  negligent  per  se  to  employ  a  man 
seventeen  years  old  to  do  this  work,  and,  on 
the  contrary,  it  has  been  frequently  decided 
that  the  employing  of  such  a  person  under 
circumstances  like  this  is  not  negligent. 

Sutherland  v.  Troy  d  B.  R.  Co.  125  N.  Y. 
737;  Kansas  d  T.  Coal  Co.  v.  Brownlie,  60 
Ark.  582;  Molashe  v.  Ohio  Coal  Co.  86  Wis. 
220. 

Even  if  it  were  true  that  Ryan  had  been 
negligent  in  the  lowering  of  cages  in  that  he 
lowered  them  faster  than  was  safe,  and  bo 
fast  as  to  indicate  a  reckless  disregard  for 
the  safety  of  the  persons  riding  m  the  cage 


lawfnl  Intention  (dolus)  Is  breach  of  law  with 
knowledge  of  these  elements,  but  without  pre- 
medltAtion;  malice  or  depravity  is  evinced  by 
the  resolution  or  deliberate  intention  of  violat- 
ing law.  Aristotle's  Eth.  Nic.  3,  6,  8  (trans- 
lated in  Poste's  Gains,  p.  15). 

It  is  clear  that  snch  explanations  as  these 
are  peculiarly  defective  when  considered  with 
reference  to  the  clrcnmstances  from  which  an 
employer's  liability  is  predicated,  for  they  can- 
not be  made  to  comprehend  the  cases  of  actual 
or  constructive  knowledge  of  the  existence.  It 
would  be  doing  violence  to  common  sense  to  say 
that  the  liability  in  this  Instance  is  based  upon 
his  blameworthy  Ignorance  of  consequences. 
His  fault  really  consists  in  nonaction  or  wrong 
action,  with  a  full  appreciation  of  the  probable 
re4i!lts  of  his  conduct. 

In  other  words,  the  law  requires  him  to  in- 
demnt/y  the  Injured  servant  because  he  knows 
or  Is  presumed  to  know  that  bis  instrumentali- 
ties are  in  a  dangerous  condition,  and  also 
knows  or  is  presumed  to  know  that  this  dan- 
gerous condition  must  in  the  long  run  cause  in- 
jury to  anyone  who  uses,  or  is  brought  into 
proximity  to,  those  instrumentalities  as  fre- 
quently and  as  constantly  as  is  the  case  with  a 
servant 

The  reason  why  the  above  definitions  and  ex- 
planations of  negligence  are  inadequate  when 
applied  as  a  measure  and  test  of  an  employer'!* 
liability  is  simply  this,  that  the  special  duty 
which,  above  all  others,  Is  Imposed  by  the  law 
upon  him,  is  the  duty  of  mnlntalniug  the  Instru- 
mentalities of  his  business  in  such  a  condition 
that  his  servants  will  not  be  exposed  to  unnec- 
essary peril. 

This  duty  cannot  be  effectively  discharged, 
unless  he  exercises  reasonable  care  in  seeing 
that  the  instrumentalities  do  not  fall  below  a 
given  standard  of  safety.  The  primary  duty  of 
an  employer  therefore,  is  to  obtain  such  knowl- 
edge as  in  necessary  to  enable  him  to  decide 
whether  that  normal  standard  is  or  is  not  satis- 
fled  at  any  given  moment,  while  his  duty  to 
raise  the  Instrumentalities  to  that  standard, 
after  he  ascertains  that  they  come  short  of  it, 
is  a  secondary  duty  imposed  by  the  law  for  the 
reason  that  he  must  be  aware  that,  if  this  is 
not  done,  his  servants  will  be  likely  to  suffer 
Injury.  In  shert,  the  very  essence  of  the  princi- 
ple upon  which  he  is  held  liable  is  his  knowl- 
edge, either  of  existing  conditions  or  of  the 
probable  consequences  of  the  continuance  of 
those  conditions. 


The  criticisms  of  Cotton  and  Bowen,  L.  JJ., 
upon  the  general  rule  which  Brett,  M.  B.,  under- 
took to  formulate  in  Heaven  v.  Pender  (1883) 
L.  B.  11  Q.  B.  Div.  603,  62  L.  J.  Q.  B.  N.  S. 
702.  40  L.  T.  N.  S.  367,  47  J.  P.  700,  probably 
forbid  us  to  lay  it  down  as  a  universal  proposi- 
tion, applicable  to  all  civil  relations,  that,  as 
has  been  laid  down  in  Mastln  v.  Levagood  (1801) 
47  Kan.  36,  *'where  any  voluntary  act  may 
naturally  result  in  the  injury  of  anotner,  the 
actor  must  see  to  it,  at  bis  peril,  that  injury 
does  not  follow." 

But  this  doctrine  undoubtedly  expresses  the 
conception  which  Is  the  keynote  of  all  the  state- 
ments which  we  find  In  books  respecting  extent 
and  character  of  the  master's  obligations  to  se- 
cure his  servant  against  personal  injury,— the 
conception,  that  is  to  say,  of  a  duty  to  exercise 
a  reasonably  careful  supervision  with  a  view  to 
eliminate  unnecessary  perils  from  the  business. 

A  master  must  ^'exercise  care  and  prudence 
that  those  In  his  employment  be  not  exposed  to 
unreasonable  risks  and  dangers.**  Noyes  v. 
Smith  (1865)  28  Yt.  60,  05  Am.  Dec.  222. 

The  legal  implication  is,  that  the  employer 
will  adopt  suitable  instruments  and  means  with 
which  to  carry  on  his  business.  These  he  can 
provide  and  maintain  by  the  use  of  suitable  care 
and  oversight;  and  if  he  fails  to  do  so,  he  Is 
guilty  of  a  breach  of  duty  under  his  contract, 
for  the  consequences  of  which  he  ought  in 
justice  and  sound  reason  to  be  Responsible. 
Snow  V.  Housatonic  B.  Co.  (1864)  8  Allen,  441, 
85  Am.  Dec.  720.  See  also  subd.  VII.,  VIII., 
IX.,  post. 

Or,  to  view  the  matter  from  a  somewhat  dif- 
ferent standpoint,  the  qualifications  ingrafted 
on  the  original  rule  that  a  servant  assumes  the 
ordinary  risks  of  his  employment  are  that  a 
master  shall  not  employ  his  servant  in  a  work 
which  the  master  is  aware  Is  of  such  a  nature 
that  no  man  could  engage  in  it  without  incur- 
ring liability  to  the  injury  complained  of.  This 
appears  to  be  a  rational  qualification  of  the 
rule  which  exempts  the  master  from  liability 
for  injuries  resulting  from  accidents  to  those  in 
his  employment,  and  involves  the  existence  of 
knowledge  on  the  part  of  the  master  of  the  dan- 
gerous nature  of  the  employment.  Potts  v. 
riunkett  (1859)  0  Ir.  C.  L.  Bep.  200,  per  Lefroy, 
Ch.  J. 

The  obligation  thus  Imposed  upon  the  master 
is.  It  will  be  observed,  the  same  In  kind  and  de- 
gree as  that  incumbent  upon  all  individuals  or 
corporations  who  are  under  a  duty  towards  a 
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previous  to  the  time  of  the  accident,  the 
plaintiff  has  not  made  out  a  case  here.  There 
IS  no  proof  that  the  accident  resulted  from 
the  fact  that  Ryan  lowered  the  cage  too  tast 
or  Started  to  lower  it  too  fast,  and  what  proof 
there  is  on  that  subject  is  directly  opposed  to 
that  theory. 

It  is  not  enough  in  order  for  the  plaintiff 
to  recover  in  this  case,  to  show  that  the  acci- 
dent resulted  from  the  negligence  of  Ryan ;  it 
must  appear  that  it  was  the  direct  result  of 
the  incompetency  of  Ryan. 

Catlin  V.  Michigan  C.  R,  Co,  66  Mich.  358 ; 
Thomps<m  v.  Lake  Shore  do  M.  B,  R.  Co.  84 
Mich.  281;  1  Bailey,  Personal  Injuries  Re- 
lating to  Master  &  Servant,  §  1481 ;  Corv  v. 
Ohio  River  R,  Co,  38  W.  Va.  456;  McNallv  v. 
Cohrell,  91  Mich.  528. 

Where  injury  is  not  the  result  of  inabil- 
ity to  perform  the  duties  devolving  upon  the 
servant,  but  is  the  result  of  momentary  in- 
attention and  carelessness,  such   injury    is 


caused  by  the  negligence  of  a  coservant,  for 
which  the  defendant  could  not  be  held  liable. 

1  Bailey,  Personal  Injuries  Relating  to 
Master  &  Servant,  8  1474;  Harvey  v,  lieio 
York  C.  d  E,  R.  R.  Co.  88  N.  Y.  481. 

Tliere  is  no  claim,  and  no  evidence  in  the 
case,  that  the  defendant  company  ever  had 
any  actual  notice  of  acts  of  carelessness  or 
incompetency  upon  the  part  of  Ryan. 

So  that  if  defendant  can  be  held  at  all,  it 
must  be  upon  the  assumption  that  the  cir- 
cumstances of  Ryan's  alleged  carelessneiis 
were  such  as  that  the  company  ought  to  have 
known  of  it. 

In  order  to  make  the  company  liable  for 
not  discharging  an  employee  who  has  become 
incompetent  during  his  emplojrment,  notice 
of  the  incompetency,  or  of  the  improper  hab- 
it, must  be  brought  home  to  the  company,  or 
the  incompetency  or  habit  must  be  so  noto- 
rious as  to  charge  the  company  with  knowl- 
'edge. 


given  class  of  persons  to  keep  certain  material 
substances  In  a  safe  condition.  The  most  famil- 
iar example  of  this  duty,  apart  from  the  rela- 
tions of  master  and  servant.  Is  that  which  re- 
quires municipal  corporations  to  maintain  safe 
hlfchways,  etc.,  for  the  benefit  of  travelers.  It 
Is  the  accepted  rule  that  no  action  can  be  main- 
tained for  a  breach  of  this  duty  unless  the  cor- 
poration Is  proved  to  have  bad  notice,  actual  or 
constructive,  of  the  dangerous  conditions 
which  caused  the  injury.  See  2  Dill.  Mun. 
Corp.  f  790. 

This  slmiliirlty  of  the  principles  Involved, 
and  of  the  results  to  which  those  principles 
lead,  has  not  escaped  the  notice  of  the  courts. 

As  was  aptly  remarked  in  Huffman  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1883)  78  Mo.  50,  "cases 
of  this  sort  [1.  e.,  where  masters  are  sued  by  In- 
jured servants]  are  obviously  analogous  to 
those  where  a  municipal  corporation  is  sued  for 
an  injury  arising  from  a  defect  in  one  of  its 
streets,  where  one  of  two  things  must  be  shown 
to  hold  the  city  liable,  either  notice  of  the  de- 
fect communicated  to  the  city,  or  evidence 
that  the  defect  had  continued  so  long  as  to  al- 
low the  inference  to  be  drawn  that  notice  of 
such  defect  had  been  communicat.Ml." 

The  same  rule  prevails  as  regards  other  rela- 
tions in  which  a  dnty  resembling  that  Imposed 
on  an  employer  is  Imposed  on  one  of  the  parties. 

Thus,  the  knowledge  which  the  employer  of 
an  Independent  contractor  possesses  respecting 
the  condition  of  the  instrumentalities  which  he 
may  be  required,  whether  by  express  contract 
or  by  the  custom  of  the  business,  to  furnish 
for  the  use  of  the  contractor's  servants,  Is  a 
material  element  in  the  determination  of  the 
question  whether  he  has  failed  In  the  perform- 
ance of  his  duty.  Accordingly  It  has  been  said 
that  the  law  is  well  established  that  a  vessel 
is  bound  to  furnish  rlgsing  and  appliances  rea- 
sonably safe  for  the  use  of  those  employed  in 
receiving:  or  discharging  her  cargo,  although 
they  may  be  In  the  immediate  employ  and  pay 
of  the  stevedore,  and  that  an  action  in  rem  will 
He  for  damages  arising  from  defects  and  Im- 
perfections in  such  appliances  furnished,  when- 
ever the  defect  was  such  that  a  careful  exami- 
nation at  the  time  could  have  detected  it.  The 
Para  (1894)  23  U.  8.  App.  72,  60  Fed.  Rep.  107, 
citing  The  Carolina  (1880)  30  Fed.  Rep.  199, 
The  Rheola  (1884)  19  Fed.  Rep.  926;  The  Will- 
iam Branfoot  (1892)  48  Fed.  Rep.  914;  The  Pro- 
tos  (1801)  48  Fed.  Rep.  919;  The  Serapis  (1891) 
48  Fed.  Rep.  888. 


Similarly  where  A  contracts  with  the  owners 
of  a  mine  to  excavate  the  ore,  they  agreeing  to 
erect  such  supports  and  props  as  would  render 
the  miners  safe,  whenever  notified  by  the  con- 
tractor that  the  same  were  necessary,  the  own- 
ers.  even  in  the  absence  of  such  notice,  are  lia« 
ble  to  a  servant  of  the  contractor  for  injury 
caused  by  the  lack  of  proper  supports,  if,  hav- 
ing actual  knowledge  of  the  necessity  for  such 
supports,  they  failed  to  erect  them.  Kelly  v. 
Howell  (1884)  41  Ohio  St.  438. 

On  the  other  hand,  a  ship  Is  not  liable  for  an 
Injury  to  a  stevedore  by  the  fall  of  a  bale  of 
cotton,  caused  by  the  breaking  from  a  latent 
defect  of  a  hook  used  in  raising  and  lowering 
cotton  Into  the  hold.  The  Benbrack  (1888)  83 
Fed.  Rep.  687. 

The  same  principles  also  Inure  to  the  advan- 
tage of  the  owner  of  premises  who  Is  sued  for 
damages  by  a  licensee. 

Thus,  a  person  who  Is  Injured  by  the  fall  of  a 
plank  of  a  roof  which  gave  way  under  a  man 
hired  to  do  some  repairs  cannot  recover  unless 
he  shows,  either  that  the  hirer  knew  or  had  the 
means  of  knowing,  or  was  bound  to  take  steps 
to  know,  that  the  roof  was  not  sufficiently 
strong  to  suppon  the  workman's  weight.  Wel- 
fare V.  I^ndon  &  B.  R.  Co.  (1869)  L.  R.  4  Q.  B. 
606,  88  L.  J.  Q.  B.  N.  S.  241,  20  L.  T.  N.  S. 
743,  17  Week.  Rep.  10()5. 

They  are  also  admitted  as  a  restriction  upon 
the  liability  of  carriers  for  injuries  to  pas 
sengers,  the  extent  of  their  duty,  where  freight 
is  concerned,  being  determined  upon  the  pecul- 
iar considerations  which  render  them  practi- 
cally Insurers  of  the  safety  of  the  goods  con- 
veyed. 

The  established  rule  In  regard  to  the  liability 
of  a  carrier  to  a  passenger  seems  to  be  that  the 
fact  of  the  carrier's  having  employed  an  inde- 
pendent contractor  to  furnish  the  appliances  or 
structures  used  In  carrying  on  the  business  of 
transportation  will  not  warrant  him  in  trusting 
to  the  external  appearance  of  the  materials,  or 
relieve  him  of  the  duty  of  carefully  inspecting 
and  testing  those  materials.  Hutchinson, 
Carr.  ${  512,  et  seq. 

The  leading  American  case  on  this  point  Is 
Ingalls  V.  Bills  (1845)  9  Met.  1,  43  Am.  Dec.  346, 
where  the  court,  after  an  exhaustive  discussion 
of  the  earlier  authorities,  stated  its  conclusions 
as  follows:  "The  result  at  which  we  have  ar- 
rived, from  the  examination  of  the  case  before 
us,  is  this:  That  carriers  of  passengers  for  hire 
are  bound  to  use  the  utmost  care  and  diligence 
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Lee  V.  Michigan  0.  R.  Co.  87  Mich.  579 ; 
Cameron  v.  2few  York  C,  d  E,  R.  R,  Co.  146 
N.  Y.  400. 

The  character  and  qualifications  once  pos- 
sessed may  be  presumed  to  continue,  and  the 
master  may  rely  upon  that  presumption  un- 
til notice  of  change,  or  knowledge  of  such 
facts  as  would  he  equivalent  to  notice,  or 
such  at  least  as  would  put  a  reasonable  man 
on  his  guard. 

1  Bailey,  Personal  Injuries  Relating  to 
Master  &  Servant,  S  1413 ;  Chapman  v.  Erie 
R.  Co.  65  N.  Y.  579. 

Grant,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  Ryan  was  seventeen  years  and  five 
months  old  at  the  date  of  his  employment.  It 
is  urged  that  it  is  negligence  to  employ  one 
so  young  in  such  a  responsible  position,  or^  at 
least,  that  it  is  a'  question  for  the  jury  to  de- 
termine.   Young  Ryan  had  had  an  experi- 


ence of  nearly  two  years  in  a  similar  position 
at  another  mine,  where  he  had  performed  his 
work  satisfactorily.  He  had  performed  his 
work  satisfactorily  and  without  accident,  for 
between  seven  and  eight  months  at  the  de- 
fendant's mine.  It  is  conceded  that  he  had 
sufficient  phj^sical  ability,  and  was  possessed 
of  ordinary  intelligence.  Plaintiff's  own  tes- 
timony shows  that  he  had  the  "appearand*  of 
being  older  than  he  was."  Plaintiff  cites  no 
authorities  to  sustain  his  contention.  The 
work  was  not  difficult.  There  is  nothing  to 
show  that  it  would  be  safer  to  employ  for  this 
work  a  person  who  was  older.  The  fact  that 
he  had  done  his  work  safely  and  satisfactori- 
ly for  over  seven  months  is  the  best  proof  of 
his  competency.  There  is  no  presumption  of 
law  that  one  seventeen  or  eighteen  years  of 
age  cannot  do  such  work  as  safely  and  as  well 
as  one  older.  There  is  no  authority  or  rea- 
son in  the  proposition  that  one  of  that  acre  is 
an  improper  person  to  employ  for  such  work. 


In  the  providing  of  safe,  safflclent,  and  suitable 
coaches,  harnesses,  horses,  and  coachman,  in 
order  to  prevent  those  Injuries  which  human 
care  aad  foresight  can  guard  against;  and  that 
if  an  accident  happens  from  a  defect  In  the 
coach,  which  might  have  been  discovered  and 
remedied  npon  the  most  careful  and  thorough 
examination  of  the  coach,  snch  accident  must 
be  ascribed  to  negligence,  for  which  the  owner 
is  liable  in  case  of  injury  to-  a  passenger  hap- 
pening by  reason  of  snch  accident.  On  the 
other  hand,  where  the  accident  arises  from  a 
hidden  and  Internal  defect,  which  a  careful 
and  thorough  examination  would  not  disclose, 
and  which  co'Jld  not  be  guarded  against  by  the 
exercise  of  a  sound  judgment  and  the  most 
vigilant  oversight,  then  the  proprietor  is  not 
liable  for  the  injury,  but  the  misfortune  must 
be  borne  by  the  sufferer,  as  one  of  that  class  of 
Injuries  for  which  the  law  can  afford  no  redress 
in  the  form  of  a  pecuniary  recompense.**  [The 
doctrine  laid  down  in  this  case  has  been 
adopted  by  all  the  American  courts  (See  Hutch- 
inson. Carr.  (  507),  and  is  also  established  law 
in  England.  See  Readhead  v.  Midland  R.  Co. 
(1867)  L.  R.  2  Q.  B.  412,  36  L.  J.  Q.  B.  N.  S.  181, 
16  L.  T.  N.  S.  485,  15  Week.  Rep.  831,  8  Best  & 
S.  871,  Affirmed  (18i59)  L.  R.  4  Q.  B.  379,  38  L. 
J.  Q.  B.  N.  S.  169,  17  Weels.  Rep.  737,  9  Best  & 
8.  619.] 

The  fundamental  propositions  which  the  fore- 
going discussion  indicates  to  be  controlling 
in  every  action  brought  by  a  servant  to  recover 
damages  for  an  Injury  received  in  the  course 
of  his  employment  may  be  stated  as  follows: 

(A)  The  servant's  case  Is  not  completely  made 
out  unless  he  proves:  (I.)  That  the  instrumen- 
tality which  caused  his  Injury  was  In  an  abnor- 
mally dangerous  condition;  (II.)  that  the  acci- 
dent which  occurred  to  the  servant  was  such  as 
might  reasonably  have  been  expected  to  result 
from  the  existence  of  that  abnormal  condition: 
(III.)  that  the  master  either  actually  knew  of 
that  condition,  or  would  have  known  of  it  if  he 
had  made  a  proper  use  of  the  means  of  informa- 
tion which  he  possessed;  (IV.)  that  the  master, 
having  this  actual  or  constructive  knowledge 
of  the  special  risk  to  which  the  servant  was 
exposed,  omitted  to  take  such  steps  as  a  pru- 
dent man  would  have  taken  for  the  protection 
of  the  servant  by  remedying  the  defect  imme- 
diately, or.  If  that  should  not  be  feasible,  by 
informing  the  servant  of  the  existence  of  the 
risk  and  so  placing  him  In  a  position  to  provide 
for  his  own  safety;  (V.)  in  cases  where  the  mas- 


ter's failure  to  examine  with  reasonable  care 
and  frequency  the  condition  of  his  appliances  is 
the  breach  of  duty  specifically  relied  upon,  the 
servant  is  also  required  to  show  that  the  ab- 
normal condition  which  produced  the  injury 
would  have  been  discovered  by.  an  examination 
of  the  kind  which  the  law  requires  *mder  the 
circumstances  of  the  case. 

(B)  When  the  servant  has  established  a  prima 
facie  right  of  action  by  proof  of  these  particu- 
lars, the  master  may  still  escape  liability  by 
showing  that  the  servant  was  himself  aware  of 
the  danger  to  which  he  was  exposed,  and  went 
on  working  under  circumstances  which  charge 
him  with  an  assumption  of  the  risk  or  with  con- 
tributory negligence. 

All  these  propositions  except  the  first  under 
(A)  are  more  or  less  germane  to  the  subject  of 
the  present  note,  and  we  shall  now  proceed  to 
review,  under  convenient  headings,  the  cases 
by  which  they  are  illustrated. 

Cases  are  not  wanting  in  which  the  principle 
that  fault  cannot  be  imputed  to  the  master  un- 
less he  has  knowledge  of  the  existence  of  the 
conditions  from  which  the  servant's  injury  re- 
sulted seems  to  have  been  ignored,  and  liability 
imposed  upon  evidence  which  merely  showed 
that  those  conditions  existed.  See,  for  example, 
the  following:  McCray  v.  Galveston,  H.  A  S. 
A.  R.  Co.  (1896)  89  Tex.  168;  Bonner  v.  Glenn 
(1891)  79  Tex.  581;  Taylor,  B.  A  H.  B.  Co.  v. 
Taylor  (1890)  79  Tex.  104;  Texas  P.  B.  Co.  v. 
White  (1891)  82  Tex.  543;  Texas  A  P.  R.  Co.  v. 
Crow  (1893)  3  Tex.  Civ.  App.  266;  Engstrom  v. 
Ashland  Iron  &  S.  Co.  (1894)  87  Wis.  166;  Ken- 
nedy V.  Lake  Superior  Terminal  &  T.  R.  Co. 
(1896)  93  Wis.  32;  Darling  v.  New  York,  P.  &  B. 
R.  Co.  (1892)  17  R.  I.  708,  16  L.  R.  A.  643;  Gor- 
ham  T.  Kansas  City  &  S.  R.  Co.  (1892)  118  Mo. 
408. 

But  doubtless  the  language  in  these  cases  Is 
to  be  explained  by  the  fact  that  no  question 
was  raised  as  to  the  master's  possession  of  the 
knowledge  demanded  by  the  law,  and  the  atten- 
tion of  the  court  was  therefore  fixed  more  par- 
ticularly upon  the  material  results  of  his  negli- 
gence. 

As  illustrating  the  foregoing  remarks,  the 
cases  in  which  the  courts  have  laid  down  the 
doctrine  that  knowledge  is  an  essential  ele- 
ment of  contributory  negligence  may  usefully 
be  noted.  In  one  of  these  the  rule  was  thus 
stated  in  the  most  general  terms: 

"Negligence  can  only  be  affirmed  in  respect 
of  situations  and  conditions  known  to  the  party 
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The  authorities  appear  to  be  uniform  agaiost 
the  proposition.  Sutherland  v.  Tray  d  B  R, 
Co.  125  N.  Y.  737;  Kansas  d  T.  Coal  Co.  v. 
JBrofcniie,  60  Ark.  582;  Veal  v.  Oillett,  23 
Conn.  437 ;  Molaske  y.  Ohio  Coal  Co.  86  Wis. 
220.  In  Sutherland  y.  Troy  d  B.  R.  Co.  the 
telegraph  operator,  through  whose  negli- 
gence the  accident  happened,  was  a  little  over 
seventeen  years  old,  had  had  over  a  year's  ex- 
perience, been  in  the  employ  of  the  company 
three  months  prior  to  the  accident,  and  had 
discharged  his  duties  intelligently  and  to  the 
entire  satisfaction  of  the  company.  It  was 
held  that  the  jury  could  not  be  permitted  to 
mfer  thai  the  operaitor  was  'incompetent 
.  .  .  from  his  age  only,  or  that  the  com- 
pany was  negligent  in  employing  him,  or  to 
speculate  whether,  if  the  operator  had  been 
a  man  of  mature  years  or  judgment,  he  would 
have  been  less  likely  to  have  committed  the 
mistake  which  Johnson  did."  In  Molaske  v. 
Ohio  Coal  Co.  it  was  held  negligence  to  em- 


ploy  a  boy  twelve  years  old  in  a  responsible 
position,  requiring  constant  watchfulness 
and  attention.  The  court  appears  to  have 
placed  its  holding  upon  the  presumption  of 
the  common  law,  which  fixes  the  age  when 
the  presumption  of  capacity  arises  at  four- 
teen. 

2.  Did  the  company  exercise  due  care  in 
employing  Ryan?  One  Richard  Pascoe,  the 
master  mechanic  of  the  defendant,  was  the 
authorized  agent  to  employ  him.  Ryan's  fa- 
ther had  been  a  practical  engineer,  known  to 
Mr.  Pascoe  for  eighteen  years.  Mr.  Paacoe 
was  informed  by  his  father  of  the  experience 
his  son  had  had,  and  was  advised  that  he  was 
capable  of  doing  the  work.  Mr.  Pascoe  was 
familiar  with  the  method  of  braking  at  the 
Michijfamme  mine,  where  young  Ryan  had 
had  his  experience,  which  was  the  same  as  in 
the  defendant's  mine.  It  further  appears 
that  the  duties  of  the  hand  brakeman  at  the 
defendant's  mine  were  more  simple  than  at 


to  whom  It  Is  Imputed."    Brown  v.  Louisville 
«  N.  R.  Co.  (1895)  111  Ala.  275. 

To  the  same  effect  see  Mather  v.  Rlllston 
ri885)  156  U.  S.  391,  89  L.  ed.  464;  Cleveland 
RolIlDf;  Mill  Co.  T.  Corrlgan  (1889)  46  Ohio  St. 
283,  3  L.  R.  A.  385. 

n.  ActucHknowltdge, 

a.  Eocietence  of  actual  Ttnowledgen  effect  of. 

The  cases  which  furnish  the  simplest  Illustra- 
tions of  the  general  principle  discussed  in  the 
I.receding  subdivisions  are  those  involving 
facts  which  justify  the  conclusion  that  the  em- 
ployer had  actual  knowledge  of  the  abnormal 
conditions  which  caused   the   servant's   injury. 

"If  there  Is  personal  negligence  in  the  master 
he  Is  liable,  and  If  he  knows  the  defects  which 
caused  the  Injury  that  is  evidence  of  personal 
negligence."  Mellors  v.  Shaw  (1861)  1  Best  & 
S.  437,  30  L.  J.  Q.  B.  N.  S.  333.  7  Jur.  N.  S. 
845,  per  Crompton,  J.  Compare  Cumberland  & 
P.  R.  Co.  V.  State,  Moran  (1875)  44  Md.  280 
(arg.). 

In  the  first  named  of  these  cases  it  was  con- 
tended by  counsel  that,  to  render  the  master 
liable,  there  must  be  actual  personal  interfer- 
ence on  his  part  so  as  to  lay  a  trap  for  the  ser- 
vant In  the  particular  matter,  from  which  he 
received  the  Injury.  But  Mr.  Justice  Crompton 
said:  "I  do  not  agree  to  that;  I  think  it  is 
negligence  for  which  the  master  is  liable,  If 
he  knows  that  the  machinery  or  tackle  to  be 
used  by  the  i^ersons  employed  by  him  Is  im- 
proper or  unsafe,  and  notwithstanding  that 
knowledge  sanctions  Its  use,  as  in  Roberts  v. 
Smith  (1857)  2  Uurlst  &  N.  218;  though  there 
may  be  a  doubt  as  to  his  liability,  where  the 
servant  Is  aware  of  the  defective  state  of  the 
machinery,  and  so  may  be  presumed  to  have 
taken  upon  himself  the  extra  risk  for  the  sake 
of  extra  wages." 

Ibe  following  decisions  will  indicate  the 
operation  of  the  general  principle  in  different 
connections : 

It  is  culpable  negligence  in  a  mine  owner  to 
neglect  a  rule  which  he  has  promulgated  to  in- 
sure the  testing  of  the  rope  by  which  the  min- 
ers are  lowered  into  and  raised  from  the  shaft. 
and  to  keep  in  his  employment  a  servant  who 
to  his  knowledge  habituully  disregards  that  rule 
to  his  knowledge  habitually  disregards  that 
rule.  Senior  v.  Ward  (1&5V))  1  El.  &  £1.  385,  28 
L.  J.  Q.  B.  K.  S.  139,  5  Jur.  N.  8.  172.  7  Week. 
Rep.  261. 
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An  employer  Is  liable  if,  having  received 
specific  notice  that  a  hoisting  rope  is  rotten, 
he  goes  on  using  it.  Perry  v.  Ricketts  (1870) 
55  III.  234. 

In  Keegan  v.  Western  R.  Corp.  (1853)  8  N.  T. 
175,  59  Am.  Dec.  476.  the  plaintiff  was  injured 
by  the  explosion  of  the  boiler  of  a  locomotive 
engine  on  which  he  was  employed  by  the  de- 
fendants as  a  fireman.  The  boiler  was  defec- 
tive and  dangerous,  and  its  condition  In  this  re- 
spect was,  and  had  for  some  time  'been,  known 
to  the  defendants  by  the  reports  of  the  engineer 
made  on  five  or  six  different  occasions,  which 
were  entered  on  the  books  of  the  defendants 
kept  for  that  purpose,  and  the  injury  to  the 
plaintiffs  resulted  from  the  Improper  conduct  of 
the  defendants  in  using  the  engine  in  question 
thus  known  to  be  defective.  Held,  that  on  this 
statement  of  facts,  no  doubt  could  be  enter- 
tained of  the  liability  of  the  defendants. 

So,  the  owners  of  a  threshing  machine  are 
liable  for  personal  injuries  to  a  workman  who, 
wltohut  knowledge  that  certain  wheels  and 
cogs  usually  covered  are  uncovered,  attempts 
to  oil  the  roachme  and  has  his  hand  caught  in 
such  cogs,  when  they  operate  the  machine 
knowing  it  to  be  imminently  dangerous  In  such 
condition.    Mastin  v.  Levagood  (1691)  47  Kan. 

sa 

So,  it  Is  negligence  In  a  railroad  company 
to  continue  to  use  a  defective  car  coupling 
with  knowledge  of  the  defect,  and  a  brake- 
man  Injured  In  consequence  of  the  defect  is  en- 
titled to  recover  damages.  Bowers  v.  Union  P. 
R.  Co.  CIS^)  4  Utah,  215. 

Where  there  Is  evidence  showing  that  the 
master  knows  a  boiler  to  be  in  a  defective  con- 
dition, it  is  not  error  to  submit  to  the  jury  the 
question  whether  he  was  guilty  of  negligence 
in  not  providing  suitable  appliances.  Glossen 
V.  O  eh  man  (18i)2)  147  Pa.  619;  Essex  County 
Electrls  Co.  v.  Kelly  (1897  ;N.  J.  L.)  37  Atl.  819. 

So,  it  is  negligence  on  the  part  of  a  railroad 
company  to  allow  a  loose  mass  of  rock  to  re- 
main In  a  position  above  and  near  its  track, 
in  such  a  position  as  to  slide  or  fall  upon  the 
I  rack  when  detached,  when  the  danger  there- 
from was  known  to  such  company  or  its  officers. 
Bean  v.  Western  N.  C.  B.  Co.  (1890)  luf  N.  C. 
731. 

So,  it  has  been  said  to  be  *'well  settled  that 
if  proper  persons  are  employed  who  afterwards 
become  incompetent  or  unfit,  from  bad  habits, 
to  discharge  their  duties,  and  this  Is  brought  to 
the  knowledge  or  notice  of  the  principal  or  its 
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the  mine  at  Michigamme.  One  McCall,  an 
engineer,  and  witness  for  the  plaintiff,  testi- 
fied that,  "if  a  man  had  had  a  year's  experi- 
ence, he  ought  to  be  a  very  good  man,"  and  "I 
should  consider  two  years'  experience  would 
make  anyone  all  right."  One  John  St.  Cyr, 
another  witness  for  the  plaintiff,  testified  on 
cross-examination:  "I  should  think  that  if 
Mr.  John  Ryan  recommended  a  man,  that  he 
would  be  all  right."  These  facts  were  undis- 
puted. It  therefore  became  a  question  of  law 
for  the  court  to  determine  whether  the  de- 
fendant had  exercised  due  care  in  the  employ- 
ment of  Ryan.  The  degree  of  care  required 
is  well  stated  in  Wahcish  R.  Co,  v.  McDanieUt 
107  U.  S.  464,  27  L.  ed.  605 :  "It  is  such  care 
as,  in  view  of  the  consequences  that  may  re- 
sult from  negligence  on  the  part  of  employ- 
ees, &B  fairly  commensurate  with  the  perils 
or  dangers  likely  to  be  encountered."  In  this 
case  the  machinery  used  was  simple  and  easi- 
ly managed.    Defendant  made  due  inquiries, 


of  one  competent  to  judge,  as  to  Ryan's  ex- 
perience and  ability.  The  defendant  there- 
fore exercised  due  care  in  employing  him. 

3.  There  was  no  evidence  that  Ryan  had 
become  incompetent,  or,  if  there  were,  that 
knowledge  of  his  incompetency  had  been 
brought  home  to  the  defendant.  When  the 
master  has  exercised  due  care  in  the  employ- 
ment of  a  servant,  he  may  rely  upon  the  pre- 
sumption of  competency  until  he  has  notice 
or  knowledge  to  the  contrary.  1  Bailey,  Per- 
sonal Injuries  Relating  to  Master  &  Servant, 
§  1413;  Chapman  v.  Erie  R.  Co.  66  N.  Y.  679. 
The  only  evidence  plaintiff  offered  from 
which  he  claimed  the  right  to  go  to  the  jury 
upon  the  question  of  notice  was  the  testi- 
mony of  one  O'Donnell,  who  was  at  the  time 
the  engineer  of  the  hoisting  machinery  for 
the  defendant.  He  testified  that  he  thought 
Ryan  sometimes  lowered  the  cage  too  fast. 
He  also  testified  that  they  disagreed  in  re- 
gard to  the  speed  at  which  men  should  be 


managing  officers  who  have  power  to  act  In  the 
premises,  a  failure  or  neglect  promptly  to  dis- 
charge them  will  render  the  principal  liable  for 
Injury  caused  thereby."  Chapman  v.  Erie  R. 
Co.  (1874)  66  N.  Y.  579;S.  P.  Prazier  v.  Pennsyl- 
vania R.  Co.  (1861)  38  Pa.  104.  80  Am.  Dec.  467; 
Alabama  &  P.  R.  Co.  v.  Waller  (1872)  48  Aia. 
469 ;  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hughes 
(1873)  40  M1R8.25.S;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Stupak  (1889)  128  Ind.  210 ;  Ohio  &  M.  R.  Co.  v. 
CoUarn  (1881)73  Ind.  126,  38  Am.  Rep.  134;  In- 
diana Mfg.  Co.v.  MUllcan  (1882)  87  lud.  87; 
Pennsylvania  Co.v.  Roney  (1883)  89  Ind.  463,  46 
Am.  Rep.  173; Texas  &  P.  R.  Co.  v,  Johnson 
(18fi6)  89  Tex.  539;  Kean  v.  Detroit  Copper  & 
B.  Rolling  Mills  (1887)  06  Mich.  277;  Chicago  & 
A.  R.  Co.  V.  Sullivan  a872)  63  111.  293;  Mexican 
Nat.  R.  Co.  V.  Musette  (1894)  7  Tex.  Civ.  App. 
169  Affirmed  in  (1894)  86  Tex.  708,  24  L.  R.  A. 
642. 

So,  also.  It  has  been  held  that  a  railroad  com- 
pany woud  be  liable  for  injury  to  an  employee 
through  the  mismanagement  of  a  locomotive 
engine  by  a  fireman,  if  the  superintendent  of 
engineers  on,  or  superintendent  of,  the  road 
knew  that  firemen  were  permitted  to  man- 
age and  control  such  engines,  in  the  ab- 
sence of  engineers,  cbout  switches  and  sta- 
tioLS,  and  failed  or  neglected  to  prohibit  it. 
Harper  v.  Indianapolis  &  St.  L.  R.  Co.  (1871) 
47  Mo.  667.  4  Am.  Rep.  353. 

See  also  the  cases  (III.  post),  turning  upon 
the  effect  of  constructive  knowledge. 

In  estimating  the  extent  of  the  employer's 
liability  the  essential  part  to  be  settled  Is  not 
whether  he  knew  that  certain  conditions 
existed,  but  whether  he  knew  that  those  condi- 
tions involved  danger  to  the  servant. 

Proof,  merely,  of  knowledge  on  the  employ- 
er's part  that  steps  by  which  a  servant  is  re- 
quired to  descend  into  a  cellar  are  movable, 
without  any  evidence  to  show  that  movable 
steps  are  unsafe  in  themselves  or  unsuitable  for 
the  place,  or  that  defendants  knew  or  had  rea- 
son to  suppose  that  the  owner  would  leave 
them  insecurely  placed,  is  not  sufficient  to  en- 
able the  plaintiff  to  recover  on  the  theory  that 
he  was  set  to  work  In  a  place  of  peculiar  danger 
without  a  caution  to  look  and  see  that  the 
steps  were  properly  placed.  Regan  v.  Dono- 
van (1893j  159  Mass.  1.  Compare  the  cases  cited 
in  V.  post. 

And  the  analogous  rule  by  which  the  mate- 
rial question  in  cases  where  the  defenses  of  con- 
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tributory  negligence  or  assumption  of  risks  are 
raised  is  not  whether  the  servant  was  aware  of 
the  abnormal  conditions  which  produced  the 
danger  but  whether  he  comprehended  that 
there  was  such  danger. 

In  an  action- for  an  injury  occasioned  by  the 
alleged  negligence  of  the  defendant,  the  negli- 
gence, If  any,  of  either  plaintiff  or  defend- 
ant Is  to  be  measured  by  the  condition  of  things 
at  the  place  where  the  accident  took  place  as 
they  were  known  to  exist  by  each  of  the  parties 
at  the  time  of  the  acts  of  each  one  complained 
of  as  being  negligent;  and  these  acts  cannot  be 
characterised  one  way  or  the  other  by  the  sub- 
sequent determination  of  conditions  unknown 
at  the  time  to  both  or  either,  except  so  far  as- 
that  knowledge  may  properly  affect  the  act  of 
the  one  so  Informed.  Ray,  Negligence  of  Im- 
posed Duties,  134,  cited  with  approval  in  Mur- 
phy V.  Great  Northern  R.  Co.  (1897)  (Minn.)  71 
N.  W.  662. 

If  a  railway  company  violates  Its  duty  by  fur- 
nishing machinery  and  appliances  which  it 
knows  to  be  defective,  the  danger  to  an  em- 
ployee who  Is  required  to  use  the  appliances,  in 
Ignorance  of  their  defective  condition,  is  the 
same  on  one  day  as  on  another.  The  fact 
that  they  were  being  used  on  Sunday,  therefore* 
when  the  servant  was  injured,  will  not  enable 
the  company  to  interpose  as  an  excuse  for  its 
wrong  a  law  enacted  to  secure  the  observance 
of  Sunday.  Louisville.  N.  A.  &  C.  R.  Co.  v. 
Buck  (188S)  116  Ind.  566,  2  L.  R.  A.  520. 

The  master  may  be  held  responsible  on  the 
ground  of  actual  knowledge  obtained  through 
any  channel,  even  though  he  has  duly  fulfilled 
the  duty  cast  upon  him  by  the  law  to  see  that 
the  instrumentalities  of  his  business  are  prop- 
erly examined  by  competent  agents,  if  not  by 
himself  in  person. 

In  Indiana,  I.  &  I.  R  Co.  v.  Snyder  (1894)  140 
Ind.  647,  the  defendant's  counsel  place  stress 
upon  the  fact  that  the  lumber,  out  of  which  a 
defective  car  handle  was  constructed,  was  in- 
spected before  it  went  into  the  shops,  and 
found  to  be  clear  and  free  of  knots;  but  the 
court  said:  "An  inspection  is  but  the  means 
employed  by  the  master  to  discover  defects. 
However,  If,  as  in  this  case,  he  obtains  notice 
through  another  representative  agent  of  the 
insufllclency  of  the  appliances  In  time  to  rem- 
edy the  same,  then  the  fact  that  an  inspection 
was  made  by  another  of  his  agents,  and  notn- 
ing  as  to  the  defectiveness  in  question  ascer- 
tained, would  not  be  available  In  favor  of  the 
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lowered ;  that  he  did  not  know  who  knew  the 
most  about  running  the  brake,  Ryan  or  him- 
self:  that  Ryan  "had  always  attended  to  his 
business  up  to  this  time  ( the  time  of  the  acci- 
dent)." The  officers  of  the  mine  were  fre- 
quently in  the  engine  room,  frequently  rode 
up  and  down  in  the  cages,  had  seen  Ryan  per- 
form the  work,  and  had  never  seen  or  had 
their  attention  called  to  any  act  of  incompe- 
tency or  fault  otherwise  than,  as  above  stat- 
ed, that  one  person  thought  that  he  ran  too 
fast.  An  employee  may  frequently  use  ma- 
chinery in  a  negligent  manner,  but  if  such 
negligent  use  leaves  no  trace  behind  it,  which 
it  is  the  duty  of  the  master  upon  inspection 
to  see,  no  presumption  of  knowledge  on  the 
p^rt  of  the  master  arises.  A  switchman  may 
for  a  long  time  frequently  leave  a  switch 
open,  and  habitually  violate  the  rules  of  the 
master,  but  no  inference  of  knowledge  on  the 
part  of  or  notice  to  the  master  will  arise 


from  that  fact.  Cameron  v.  Neio  York  C.  d 
H,  R.  R.  Co.  145  N.  Y.  400;  Lee  v.  Michigan 
C.  R.  Co.  87  Mich.  574. 

4.  It  is  admitted  that  Ryan  and  plaintiff 
were  fellow  servants,  and  that  the  defendant 
is  not  liable  for  the  negligent  act  of  a  com- 
petent fellow  servant.  It  was  therefore  in- 
cumbent upon  plaintiff  to  show  that  the  ac- 
cident happened  in  consequence  of  such  in- 
competency. Ryan  had  used  this  screw  suc- 
cessfully and  properly  for  more  than  seven 
months,  and  had  performed  a  like  service  in 
another  mine  for  nearly  two  years.  For 
some  reason  he  forgot,  and  turned  the  screw 
the  wrong  way.  It  is  not  different  from  the 
case  where  a  competent  switchman  forgets 
and  leaves  the  switch  open.  In  neither  case 
is  the  accident  due  to  incompetency,  but  to  a 
single  negligent  act  of  a  competent  employee. 
Harvey  v.  New  York  C.  R.  Co.  88  N.  Y.  481 ; 
1  Bailey,  Personal  Injuries  Relating  to  Mas- 


master.  Where  there  is  actual  knowledge,  tLe 
matter  of  Inspection  is  not  controlling." 

It  will  be  shown  below  that  some  courts 
hold  that  an  employer  may  to  a  certain  extent 
relieve  himself  of  liability  by  delegating  to  a 
competent  agent  the  duty  of  furnishing  reason- 
ably safe  Instrumentalities,  but  the  operation 
of  this  principle  is  suspended  wherever  the 
employer  had  knowledge  of  the  existence  of 
the  defects  from  which  the  palntlff's  Injury 
resulted.  Mansfield  Coal  &  Coke  Co.  v.  Mc- 
Enery  (1879)  91  Pa.  185,  36  Am.  Rep.  662. 

And  generally  it  may  be  said  that  the  master 
^111  often  be  held  responsible,  for  the  reason 
that  he  understood  the  conditions  which  ex- 
posed the  servant  to  unnecessary  danger,  al- 
though. In  other  aspects  of  the  case,  the  ser- 
vant would  have  been  unable  to  maintain  his 
action. 

Thus,  the  rnle  that  a  servant,  when  he  ac- 
cepts a  certain  employment.  Impliedly  contracts 
That  he  possesses  a  certain  degree  of  skill,  does 
not  avail  to  absolve  the  master  from  responsl- 
lillity  for  Injuries  to  a  servant  whose  Inex- 
perience Is  put  forward  as  a  material  Ingre- 
dient in  his  right  of  action,  where  the  master 
has  actual  knowledge  of  the  extent  of  the  ser- 
vant's skill.  Golns  V.  Chicago.  R.  I.  &  P.  R.  Co. 
nSSe)  37  Mo.  App.  221;  Missouri  P.  R.  Co.  v. 
King  (1893)  2  Tex.  Civ.  App.  122;  Arizona  Lum- 
hifT  &  T.  Co.  V.  Mooney  (Arls.  1893)  33  Pac. 
WJO. 

In  other  words  It  Is  negligence  to  set  a  ser- 
vant to  work  at  a  special  task  where  the  em- 
ployer knows  that  he  lacks  the  strength  and 
skill  necessary  to  enable  bim  to  do  it  safely. 
NoblesvlUe  Foundry  &  Mach.  Co.  v.  Yeaman 
a»92)  3  Ind.  App.  521. 

In  certain  cases,  as  will  be  shown  in  a  note 
to  be  shortly  published  in  this  series,  the 
master  may  escape  the  liability  arising  out  of 
this  state  of  facts  by  properly  instructing  the 
servant.  But  It  will  also  be  shown  In  the  same 
note  that  his  liability  remains  absolute  If  he 
knows  that  the  servant  lacks  capacity  to  un- 
derstand  the  dangers  of  the  work,  however 
much  be  may  have  been  Instructed. 

[For  an  illustration  of  the  converse  of  the 
doctrine  Just  stated  see  Whlttaker  v.  Coombs 
(1884)  14  111.  App.  498;  cited  in  the  next  sec- 
tion.! 

It  has,  however,  been  held  that  the  mere  fact 
that  the  agent  of  the  employer  who  hired  a 
brakeman  knew  htm  to  be  inexperienced,  will 
not  make  the  employer  liable  as  for  negligence, 
the  special  reason  assigned  being  that  the  em- 
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ployer  cannot  properly  be  deemed  guilty  of 
greater  negligence  In  hiring  him  than  he  Is  in 
soliciting  and  accepting  the  employment.  Mc- 
Dermott  v.  Atchison,  T.  &,  S.  F.  R.  Co.  (1896) 
56  Kan.  319. 

Other  illnsl rations  of  the  same  general  prin- 
ciple are  these:  The  existence  of  proper  reg- 
ulations, and  the  fact  that  personal  Injuries  to 
an  emploTce  occurred  In  consequence  of  viola- 
tions thereof  by  an  Incompetent  fellow  em- 
ployee, will  not  preclude  recovery  by  the  for- 
mer. If  the  employer  knew  of  the  Incompetence. 
Bonner  v.  Whltcomb  (1891)  80  Tex.  178. 

The  negligence  of  one  fellow  servant  of  an 
engineer  In  falling  to  report  to  the  company  his 
violations  of  a  rule  of  the  company  will  not 
relieve  the  company  from  an  Injury  to  another 
fellow  servant  caused  by  the  negligence  of  the 
engineer,  where  the  company  retained  such  en- 
gineer In  its  employ  although  aware  of  his  neg- 
ligent acts.  Mexican  Nat.  R.  Co.  v.  Musette 
(1894)  7  Tex.  Civ.  App.  169,  Affirmed  in  (1894) 
8G  Tex.  708,  24  L.  R.  A.  C42. 

The  right  of  an  employee  to  recover  for  neg- 
ligence of  a  corporation  in  hiring  an  Incom- 
petent sen-ant  over  the  protest  of  some  of  Its 
officers  who  are  aware  of  his  Incompetence  is 
Is  not  affected  by  the  failure  of  another  em- 
ployee to  give  notice  of  subsequent  neglect  and 
un^tness  of  such  servant.  Mexican  Nat.  R.  Co. 
V.  Mussette  (1894)  86  Tex.  708,  24  L.  R.  A.  642, 
Aff'g  (1894)  7  T«-x.  Civ.  App.  169. 

The  servant's  breach  of  a  rule  formulated  for 
the  safety  of  employees  will  not  be  Imputed 
to  him  as  contributory  negligence,  where  such 
rule  has  been  habitually  violated  with  the 
knowledge  and  consent  of  the  master  or  his 
representative.  Boess  v.  Clausen  &  P.  Brewing 
Co.  (1S96)  12  App.  Dlv.  866.  Contrast  Cameron 
v.  New  York  C.  &  H.  R.  R.  Co.  (1895)  145  N.  Y. 
400,  cited  In  the  next  section. 

[This  subject  will  be  fully  developed  In  a 
note  to  be  published  at  an  early  date  In  this 
series,  and  It  will  be  unnecessary  In  the  present 
connection  to  do  more  than  make  a  passing 
leference  to  lt.l 

Agreeably  to  the  principle  by  which  a  tort- 
feasor Is  required  to  indemnify  the  Injured  per- 
son for  all  the  damage  suffered  by  him,  although 
other  causes  for  which  he  is  not  responsible 
may  have  contributed  to  the  result,  a  master 
cannot  escape  liability  for  injuries  caused  by 
Instrumeutalities  which  he  knows  to  be  defect-' 
Ive,  on  the  ground  that  the  Injuries  were  In 
part  due  to  the  act  of  a  fellow  servant  of  the 
plaintiff. 
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ter  &  Servant,  §  1474 ;  McNally  v.  Colwell, 
'91  Mich.  527 ;  Thompson  v.  Lake  Shore  d  M, 
S,  R.  Co.  84  Mich.  281. 

6.  Plaintiff  sought  to  show  talk  among  the 
men  that  Kyan  lowered  the  cage  too  fast. 
This  was  ruled  out.  It  had  no  tendency  to 
prove  general  reputation  for  incompetency. 
Davis  V.  Detroit  d  If.  R.  Co.  20  Mich.  105,  4 
Am.  Rep.  364;  1  Bailey,  Personal  Injuries 
Belating  to  Master  &  Servant,  9  1501  Not 
only  is  tl;ere  no  evidence  that  the  accident 
was  due  to  too  great  speed,  but  there  is  af- 
firmative evidence  from  plaintiff's  own  wit- 
ness O'Donnell  that  the  ca^e  was  descending 
at  its  "natural  speed."  This  testimony  could 
therefore  have  had  no  bearing  upon  the  issue. 
Ryan  was  lowering  the  cage  as  he  had  done 
hundreds  of  times  before,  at  the  same  or  less 
epeed.    The  speed,  therefore,  had  nothing  to 


do  with  the  accident  Core  v.  Ohio  River  R. 
Co.  38  W.  Va.  456;  1  Bailey,  Personal  Inju- 
ries Relating  to  Master  &  Servant,  9  1481 ; 
Thompson  v.  Lake  Shore  d  M.  S.  R.  Co.  84 
Mich.  281,  and  McNally  v.  Colicell,  91  Mich. 
528. 

6.  It  follows  from  what  has  already  been 
written  that  defendant  was  not  guilty  of  neg- 
ligence in  failing  to  watch  Ryan,  and  ascer- 
tain how  he  was  doing  his  work.  It  exer- 
cised due  care  in  employing  him,  and  its  en- 
gineer watched  and  instructed  him  when  he 
commenced  to  work.  The  law  imposed  no 
further  duty  upon  defendant  until  it  had  re- 
ceived notice  of  conduct  which  denoted  in- 
competency. 

The  judgment  miiat  he  affirmed,  ^ 

The  other  Justices  concur. 


Thus,  a  railroad  company  is  not  relieved  from 
liability  to  a  scctionhand  resulting  from  the 
use  of  a  hand  car  with  an>  insufficient  bralce, 
of  whose  infiufflciency  It  bad  notice,  by  the 
fact  that  the  section  foreman  in  charge  of  the 
car  was  a  fellow  servant  of  the  person  injured. 
Northern  P.  R.  Co.  v.  Charless  (1802)  7  U.  S. 
App.  «59,  51  Fed.  Rep.  562.  2  C.  C.  A.  380. 

Nor  will  the  fact  that  the  plaintiff  was  injured 
partly  through  the  negligence  of  a  coservant  in 
failing  to  block  an  engine  with  a  leaking 
throttle  valve,  which  was  apt  to  move  of  its 
own  accord,  operate  as  a  bar  to  the  action,  if 
the  employer  has  also  been  negligent  in  al- 
lowing such  engine  to  be  kept  in  use  with 
knowledge  of  its  condition.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Holt  (1883)  29  Kan.  149. 

"Where  a  foreman  of  a  stevedore,  having  full 
charge  of  the  loading  and  unloading  of  a  vessel, 
called  the  attention  of  the  mate  of  the  ship  to 
the  unsafe  character  of  a  sling  furnished  by 
the  vessel,  and  used  in  lowering  cotton,  the  fact 
that  the  man  at  the  gangway,  whose  duty  it 
was  to  warn  the  men  below  when  the  cotton 
was  on  its  way,  failed  to  do  so,  was  not.  In  ad- 
miralty, matter  in  discharge  of  the  liability  of 
the  vessel,  but  only  in  mitigation  of  damages. 
The  Phoenix  (18S8)  34  Fed.  Rep.  760. 

Still  less  can  the  master  be  absolved  on  the 
ground  that  a  coservant  of  the  plaintiff  might, 
by  exercising  an  unusual  degree  of  care,  have 
obviated  the  consequences  of  the  master's  neg- 
ligence. Thus,  where  a  locomotive  the  valves 
of  which  have  been  leaking  for  several  months 
to  the  knowledge  both  of  the  company's  su- 
perintendent and  of  the  engineer,  is  left  un- 
attended by  the  latter  without  his  taking  cer- 
tain precautions  which  would,  as  he  knew,  have 
prevented  the  escape  of  steam  into  the  cylin- 
der, the  company  is  liable  for  Injuries  received 
by  a  car  repafrer  as  a  result  of  the  locomotive's 
being  set  in  motion  by  such  an  escape  of  steam. 
Cone  V.  Delaware,  L.  &  W.  R.  Co.  (1880)- 81  N. 
Y.  206,  37  Am.  Hep.  491. 

The  above  rule,  however,  is  applicable  only 
in  cases  where  the  master's  negligence  is,  in 
the  proper  sense  of  the  word,  a  concurrent 
cause  of  the  injury.  Upon  familiar  principles, 
it  is  clear  that  the  master's  knowledge  of  the 
incompetency  of  the  culpable  servant  is  im- 
material where  the  efficient  cause  of  the  In- 
Jury  is  the  negligence  of  the  plaintiff  himself 
in  voluntarily  and  knowingly  exposing  himself 
to  the  dangers  created  by  the  act  of  the  in- 
competent servant.  Sheets  v.  Chicago  &  I. 
Coal  R.  Co.  (1894)  139  Ind.  682,  where  a  brake- 
man  was  killed  in  coupling  cars  which  he  knew 
to  be  moving  at  a  dangerous  rate  of  speed,  and 
It  was  held  that  the  master  was  not  liable  al- 
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though  he  knew  that  the  engineer  was  unfit 
for  hid  position. 

b.  Ahtenct  of  actual  TcnotDledoe,  effect  of. 

The  converse  of  the  rule  stated  In  the  pre- 
ceding section  does  not  hold  good  In  all  re- 
spects, for,  as  will  be  shown  in  the  next  sub- 
divIsion,the  employer  may  be  held  liable  al- 
though no  actual  knowledge  on  his  part  is  es- 
tablished, if  it  appears  that  by  the  use  of  or- 
dinary care  he  could  have  ascertained  that  the 
conditions  existed  which  caused  the  servant's 
Injury. 

The  only  effect  of  its  being  shown  that  the 
master  had  no  actual  knowledge  Is  that  the 
burden  of  proving  that  his  Ignorance  was  cul- 
pable is  cast  upon  the  servant. 

It  is  true  that  statements  of  the  courts  as 
to  the  effect  of  a  want  of  knowledge  on  the 
master's  part  sometimes  omit  a  formal  refer- 
ence to  constructive  knowledge,  but,  with  a  few 
exceptions  to  be  presently  noticed,  such  state- 
ments were  not  made  in  cases  in  which  the 
question  whether  there  was  any  difference  be- 
tween the  legal  consequences  of  actual  and  of 
constructive  knowledge  was  fairly  raised. 

No  special  importance,  therefore,  is  to  be  at- 
tached to  the  fact  that  we  find  In  the  books 
such  remarks  and  rulings  as  these. 

"As  the  declaration  contains  no  charge  that 
the  defendant  knew  any  of  the  defects  men- 
tioned, the  court  is  not  called  upon  to  decide 
how  far  such  knowledge  on  his  part  of  a  defect 
unknown  to  the  servant  would  make  him  lia- 
ble." Priestley  v.  Fowler  (1873)  3  Mees.&  W.l, 
Murph.  &  H.  306,  1  Jur.  987. 

It  Is  not  negligence  In  the  master  if  a  tool  or 
machine  breaks,  whether  from  an  Internal 
original  fault,  not  apparent  when  the  tool  or 
machine  was  first  provided,  or  from  an  exter- 
nal apparent  one  produced  by  time  and  use, 
not  brought  to  the  master's  knowledge.  Baker 
V.  Allegheny  R.  Co.  (1880)  95  Pa.  211. 

A  seaman  cannot  recover  damages  from  the 
owner  of  his  ship  on  the  ground  of  her  being 
unscaworthy.  unless  he  alleges  and  proves  that 
such  owner  was  aware  of  her  condition.  Couch 
V.  Steel  (1854)  3  Bl.  &  Bl.  408,  2  C.  L.  Rep.  040 
23  L.  J.   Q.  P.   N.   S.  121,  18  Jur.   615. 

A  verdict  for  the  defendant  Is  rightly  directed 
where  there  Is  no  evidence  of  knowledge  on  the 
employer's  part.  Skellenger  v.  Chicago  &  N.W 
R.  Co.  (1883)  61  Iowa,  714. 

The  evidence  Is  Insufficient  to  sustain  a  ver- 
dict for  the  plaintiff,  where  it  does  not  prove 
that  the  defendant  knew  of  the  defect.  Arcade 
File  Works  v.  Juteau  (1896)  15  Ind.  App.  461. 

A  servant  not  hired  for  any  special  duties, 
who  is  directed  to  couple  two  cars,  and  receives 
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an  Injury  becftase  he  undertakes  to  do  this  on 
the  Inside  of  a  cun-e,  cannot  recover  damages 
-on  the  theory  that  he  was  unskilled  In  such 
work,,  where  there  is  no  evidence  that  his  want 
of  skill  was  known  to  the  master  or  the  master's 
representative.  Whlttaker  v.  Coombs  (1884)  14 
IIL  App.  498.  Compare  Mahoney  v.  Vacuum  Oil 
Co.  (1^4)  76  Hun,  579;  Fisk  v.  Central  P.  B.  Co. 
«18ST)  72  Cal.  43;  Johnson  v.  Armour  (1883)  18 
Fed.  Rep.  490;  Illinois  Steel  Co.  v.  Paschke 
<1893)  51  111.  App.  456;  Acme  Coal  Mln.  Co.  v. 
Mclver  (1894)  5  Colo.  App.  267;  Behm  v.  Armour 
(1S83)  58  Wis.  1. 

It  will  be  found,  on  referring  to  the  cases 
^Ited  In  the  following  subdivisions,  that  all  the 
courts  which  have  expressed  themselves  In  this 
manner  have  fully  recognized  the  doctrine  that 
tho  two  kinds  of  knowledge  are  equivalent  In 
law,  so  far  as  the  master's  liability  is  con 
cerned. 

The  only  cases.  It  Is  believed.  In  which  this 
dortrlne  has  been  explicitly  rejopted.  are  Mc- 
Millan T.  Saratoga  &  W.  R.  Co.  (1855)  20  Barb. 
450:  Anderson  v.  Now  Jersey  S.  B.  Co.  (1867)  7 
Robt.  611:  and  perhaps  Kunz  v.  Stuart  (1865) 
1  Daly,  431.  That  these  rullugs  are  of  no  au- 
thority need  scarcely  be  said. 

III.  Constructive  knowledoe, 

a.  OeneraUy, 

The  principle  that  the  obligations  of  the  mas- 
ter to  the  servant  can  be  fulfilled  only  by  the 
exercise  of  due  care  in  providing  that  suitable 
Instrumentalities  are  provided  for  the  operation 
of  his  business  is  applied  In  a  somewhat  differ- 
ent manner  according  as  the  plalntifT's  theory 
and  the  evidence  adduced  to  support  it  bring 
into  greater  prominence  the  question  whether 
the  master  was  negligent  In  allowing  certain  ab- 
normal conditions  to  remain  unremedied,  or  the 
question  whether  he  was  negligent  In  remain- 
ing ignorant  that  such  abnormal  conditions  ex- 
isted. 

In  cases  In  which  the  former  Is  the  main  is- 
sue presented,  the  essential  object  of  the  Inves- 
tigation Is  to  ascertain  whether  the  Instrumen- 
tality which  produced  the  Injury  was  abnor- 
mally dangerous  to  persons  using  It  or  working 
in  proximity  to  it,  and  the  master's  knowledge 
or  Ignorance  of  its  dangerous  condition  Is  treat- 
ed as  material  only  for  the  reason  that  the  ex- 
istence of  that  condition  cannot  be  imputed  to 
him  as  negligence  unless  It  was  known  to  him 
either  actually  or  constructively.  To  this  con- 
^reptlon  are  referable  such  statements  of  the  ex- 
tent of  the  masters  liability  as  the  following: 

The  master  may  be  negligent  in  not  exercls 
Ing  ordinary  care  to  provide  suitable  and  safe 
machinery  or  appliances  or  In  making  use  of 
those  which  he  knows  have  become  defective, 
1>ut  the  defects  in  which  he  does  not  explain  to 
the  servant,  or  In  continuing  ignorantly  to 
make  use  of  those  which  are  defective,  where 
his  Ignorance  Is  due  to  a  neglect  to  use  ordinary 
prudence  and  diligence  to  discover  defects. 
Cooley,  Torts,  p.  550,  quoted  with  approval  in 
Louisville  &  N.  R.  Co.  v.  Orr  (1S82)  84  Ind.  50. 

*'The  master  is  bound  to  use  ordinary  care  in 
providing  suitable  structures  and  engines  and 
proper  servants  to  carry  on  his  business,  and  is 
liable  to  any  of  their  fellow  servants  for  his 
negligence  In  this  respect.  This  care  he  can 
and  must  exercise  both  in  procuring  and  in 
keeping  or  malntailllag  such  servants,  struct- 
ures, and  engines.  If  he  knows,  or  In  the  exer- 
cise of  due  care  might  have  known,  that  his 
servants  are  Incompetent,  or  his  structures  or 
engines  Insufficient,  either  at  the  time  of  pro- 
rnring  them,  or  at  any  subsequent  time,  he 
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falls  In  his  duty."  Gilman  v.  Eastern  R.  Co. 
(1866)  13  Allen,  433.  440,  90  Am.  Dec.  210,  per 
Gray.  J.' 

"The  rule  has  long  been  established,  and  It  is 
founded  in  justice  and  reason,  that  it  is  the 
duty  of  railroad  companies  to  keep  their  road 
and  works,  and  all  portions  of  the  track,  in  such 
repair  and  so  watched  and  tended  as  to  Insure 
the  safety  of  all  who  may  lawfully  be  upon 
them,  whether  passengers  or  servants  or  others. 
They  are  bound  to  furnish  a  safe  road,  and  suf- 
ficient and  safe  machinery  or  cars.  The  legal 
implication  is,  that  the  roads  will  have  and 
keep  a  safe  track,  and  adopt  suitable  instru- 
ments and  means  with  which  to  carry  on  their 
business.  They  can  provide  all  these  by  the  use 
of  requisite  cnre  and  foresight,  and  if  they  fall 
to  do  so,  they  are  guilty  of  a  breach  of  duty, 
and  are  liable  for  the  consequences.  .  .  . 
Under  this  rule  it  Is  held  that  the  companies 
are  liable  for  the  existence  of  all  defects  which 
they  knew,  or  by  reasonable  care  and  diligence 
might  have  known."  Lewis  v.  St.  Louis  &  I.  M. 
R.  Co.  (1875)  50  Mo.  495,  21  Am.  Rep.  385. 

The  liability  of  an  employer  for  defective  ma- 
chinery does  not  depend  on  the  fact  that  the  de- 
fects are  latent  or  patent,  but  on  the  question 
of  proper  care  In  selecting  the  machinery  and 
keeping  It  in  repair.  Gunter  v.  Granltevllie 
Mfg.  Co.  (1881)  15  S.  C.  443. 

Another  form  In  which  the  rule  Is  expressed 
is  th;tt  The  eniployer  is  not  liable  for  an  injury 
caused  by  a  "latent"  defect;  that  Is  to  say,  one 
which  is  not  discoverable  by  a  reasonable  in- 
spection. Essex  County  Electric  Co.  v.  Kelly 
(lb04»  67  N.  J.  L.  100;  Throckmorton  v.  Mis- 
souri, K.  &  T.  R.  Co.  (1896,  Tex.  Civ.  App.)  39 
S    W.  174. 

C»r,  to  express  the  same  Idea  In  another  way, 
the  duty  of  a  master  to  provide  for  the  safety 
of  his  servant  includes  the  obligation  to  pro- 
tect him  from  latent  or  unseen  defects,  so  far  as 
that  end  can  be  attained  by  reasonable  oare. 
Edward  HInes  Lumber  Co.  v.  Ligas  (1896)  68 
111..  App.  523. 

In  another  class  of  cases  the  essence  of  the 
negligence  imputed  to  the  master  Is  his  failure 
to  adopt  such  measures  as  a  man  of  ordinary 
prudence  would  have  adopted  under  the  circum- 
stances for  the  purpose  of  keeping  himself  ac- 
quainted with  the  condition  of  the  Instrumen- 
talities of  his  business.  The  main  problem  to 
be  then  solved  is  whether  cue  master  has  dis- 
charged his  duty  of  luspectlon,  and  his  duty  to 
maintain  in  safe  condition  is  relegnted  to  the 
backirround.  Hence  we  find  in  the  reports  such 
statements  as  the  following: 

"It  is  incumbent  upon  a  railway  corporation, 
in  the  discharge  of  its  duty  as  master,  not  only 
to  provide  machinery  and  instrumentalities  for 
it8  employees  which  are  suitable  and  safe,  but 
also  to  use  reasonable  diligence  to  keep  them 
80.  Necessarily  Incident  to  these  obligations  is 
the  duty  of  frequent  Inspection,  and  the  cor- 
poration, acting  by  Its  servants  In  the  discharge 
of  such  duty,  is  liable  for  their  negligence." 
Tlerney  v.  Minneapolis  &  St.  L.  B.  Co.  (1885) 
33  Minn.  31L 

The  duty  of  a  master  to  his  servant  to  exer- 
cise reasonable  care  and  skill  in  furnishing  suit- 
able machinery  and  appliances  for  carrying  on 
the  business  for  which  the  servant  Is  employed, 
and  in  keeping  such  machinery  and  appliances 
in  repair,  iuolndes  the  duty  of  making  inspec- 
tions and  tests  at  proper  intervals.  Nord 
Doutscher  Lloyd  S.  S.  Co.  v.  Ingebregsten  (1894) 
57  N  J.  L.  400. 

"It  Is  the  duty  of  the  company  to  exercise 
reasonable  and  onlliiary  care  and  diligence  in 
providing  and  keeping  in  repair  reasonably  safe 
machinery  and   appliances   for  the   use  of   Its 
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■ervants;  and  this  Ib  a  continuing  duty,  requir- 
ing the  company  to  exercise  reasonable  dili- 
gence and  care  In  superyislon  and  Inspection.*' 
Chicago  &  E.  I.  R.  Co.  y.  Kneirim  (1894)  152  111. 
458. 

The  master  should  take  notice  of  the  liability 
of  the  parts  of  machinery  to  wear  out  and  be- 
come defective.  Hence  the  duty  of  the  master 
to  provide  safe  machinery  and  appliances  is  a 
continuous  one.  He  must  supervise,  examine, 
and  test  his  machinery  as  often  as  custom 
and  experience  require.  Wabash  &  W.  U.  Co. 
V.  Morgan  (18d2)  132  Ind.  430. 

"Engines  and  other  appliances  used  in  operat- 
ing a  railroad  are  liable  to  wear  out,  to  break, 
become  defective  and  dangerous,  and  a  railroad 
company  employing  such  agencies  is  charged 
with  notice  of  this  fact,  and  consequently  Is 
bound  to  exercise  a  degree  of  watchfulness  over 
them  commensurate  with  the  nature  of  the 
business  in  which  they  are  employed  and  the 
consequences  Incident  to  neglect.  Therefore, 
if  a  company  fails  to  make  frequent  examina- 
tions of  Its  engines,  machinery,  and  appliances, 
or  fails  to  take  other  measures  of  precaution 
necessary  to  prevent  such  appliances  and  ma- 
chinery from  becoming  defective  and  danger- 
ous from  natural  causes;  and  if  from  such  de- 
fects which  might  hdve  been  known  by  the  use 
of  ordinary  care  or  diligence,  an  employee  suf- 
fers injury  without  his  fault,  negligence  may 
be  predicated  thereon,  as  such  omissions  would 
be  regarded  as  negligence."  Atchison,  T.  &  S. 
P.  R.  Co.  V.  Holt  (1S83)  29  Kan.  149,  152. 

It  Is  error  to  give  an  instruction  implying 
that,  "having  furnished  suitable  and  proper 
machinery  and  appliances,  the  master  can 
thereafter  remain  passive,  so  long  as  they 
work  \^ell  and  seem  safe."  The  duty  of  inspec- 
tion Is  afSrmatlve,  and  must  continuously  be 
exercised.    Houston  v.  Brush  (1894)  66  Vt.  831. 

[The  general  principle  td  which  these  state- 
ments refer  will  be  discussed  at  length  in  later 
subdivisions  of  this  note.  See  especially,  Til., 
VIII.] 

These  two  types  of  cases  In  which  the  dis- 
tinctive Issues  are  the  failure  to  remove  a  de- 
fect of  which  the  master  ought  to  have  known, 
and  the  failure  to  ascertain  that  such  a  defect 
existed,  are  not  always  dlfTerentiated  by  trial 
courts  as  clearly  as  is  desirable. 

As  both  these  Issues  are  Involved  In  every 
action  of  the  class  under  consideration,  al- 
though the  main  controversy  may  centre  itself 
upon  one  rather  than  the  other.  It  seems  proper 
tliat  each  should  be  submitted  to  the  jury  by 
seiiarate  instructions  rather  than  In  one  In- 
struction, as  Is  now  the  more  common  prac- 
tice. 

We  shall  now  proceed  to  give  the  substance  of 
a  number  of  rulings  and  judicial  statements  in 
which  the  principle  Is  recognised  that  for  the 
purposes  of  affecting  the  master  with  or  reliev- 
ing him  from,  liability,  constructive  knowledge 
Is  equivalent  to  actual  knowledge. 

b.  lAahUity  predicated  from  cotiitructive  knowledut, 

1.  Oeneral  gtcUemenU  of  the  nde. 

The  question  is  not  whether  the  master  be- 
lieves that  the  materials  furnished  by  him  are 
free  from  defects,  but  whether  he  Is  justified 
In  such  a  belief.  Roberts  v.  Smith  (1857)  2 
Hurlst.  &  N.  213. 

It  is  not  enough  that  the  master  did  not 
know  of  the  danger,  if,  by  reasonable  care,  he 
might  have  known,  and  if,  reasonably,  he 
ought  to  have  known,  and  to  have  taken  the 
proper  means  of  knowing."  Webb  v.  Rennle, 
(18fk"))  4  Post.  &  F.  608,  per  Cockburn.  Ch.  J. 

"It  Is  the  master's  duty  to  be  careful  that  his 
servant  la  not  induced  to  work  under  a  notion 
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that  tackle  or  machinery  Is  staunch  and  secure,, 
when  In  fact  the  master  knows,  or  ought  to 
know,  that  It  is  not  so.  If  from  any  negligence 
In  this  respect  damage  arise  the  master  is  re- 
sponsible." Paterson  v.  Wallace,  1  Macq.  H. 
L.  Cas.  748,  751.  [Quoted  as  "recognized  law" 
in  Herdler  v.  Buck's  Stove  &  Range  Co.  (1896)- 
136  Mo.  3.1 

In  Feltham  v.  England  (1865)  4  Fost.  A  F. 
460,  where  one  of  the  pieces  supporting  a  tram- 
way collapsed,  Cockburn  Ch.  J.,  charged  the 
jury  that  "although  it  may  be  that  the  defend- 
ant had  no  actual  knowledge  ...  [of  the 
Inadequacy  of  the  supports]  the  question  is 
whether  he  might  not  and  ought  not  to  have 
had  personal  knowledge,  and  whether  It  was- 
not  negligence  in  him  to  allow  the  tramway  to 
remain  with  the  pieces  in  that  insuffldent 
state." 

"Ignorance  itself  is  negligence  In  a  case  in 
which  any  proper  inquiry  would  have  obtained 
the  necessary  Information,  and  where  the  duty 
to  Inqalre  is  plainly  imperative."  Davis  v.  De- 
troit &  M.  R.  Co.  (1870)  20  Mich.  124,  4  Am. 
Rep.  364,  per  Cooley,  J. 

"Where  knowledge  Is  essential  to  charge  the 
master,  negligent  Ignorance  is  equivalent  to- 
knowledge."  Schmidt  v.  Block  (1886)  76  Ga. 
823,  referring  to  2  Thomp.  Neg.  p.  994;  Shearm. 
&  Redf.  Neg.  |  93;  S.  P.  Ocean  S.  S.  Co.  v. 
Matthews  (1890)  86  Ga.  41& 

A  master  is  liable  for  furnishing  appliances 
which  he  knew,  or  ought  to  have  known,  to  be 
unsafe.  McGhee  v.  Bell  (1897)  88  S.  W.  702,  1& 
Ky.  L.  Rep.  267. 

"The  master  is  chargeable,  not  only  with 
such  knowledge  as  he  actually  has,  but  also 
with  that  which  he  ought  to  have  by  the  exer- 
cise of  reasonable  care  and  diligence  on  hi» 
part  in  the  performance  of  his  duties  as  mas- 
ter."   Houston  V.  Brush  (1894)  66  Vt  331. 

"The  law  will  imply  notice  of  any  defect 
which,  by  the  use  of  ordinary  care,  might  have 
been  known  to  the  master."  Consolidated  Coal 
Co.  V.  Haenni  (1893)  146  111.  614;  Goff  v.  Toledo, 
St.  L.  &  K.  C.  R.  Co.  (1887)  28  111.  App.  629. 

The  master's  liability  to  his  servant  extends 
not  only  to  such  unnecessary  and  unreasonable 
risks  as  are  In  fact  known  to  him,  but  to  such 
as  he  ought  to  know  In  the  exercise  of  propter 
diligence,  1.  e.,  diligence  proportionate  to  the 
occasion.  Cook  v.  St  Paul,  M.  &  M.  R.  Co. 
(1885)  34  Bflnn.  45. 

"Knowledge  may  be  established  by  showing 
actual  cognizance  of  the  defect,  or  knowIed;;e 
Imputed  from  the  opportunities  for  actual 
knowledge  arising  from  the  duty  to  observe  lt» 
machinery  and  appliances  for  the  safety  of  'ts- 
workmen."  Evansville  &  T.  H.  R.  Co.  v.  Duel 
(1892;  134  Ind.  156. 

"A  master  cannot  screen  himself  from  liabil- 
ity on  the  ground  that  he  did  not  know  of  the 
defects. in  the  machinery,  or  of  the  Incompe- 
tency of  his  servants.  If  he  might  have  known, 
of  them  by  the  exercise  of  due  care."  Consoli- 
dated Coal  Co.  V.  Haenni  (1893)  146  111.  614. 

Ignorance  by  the  master  of  defects  In  the  In- 
strumentalities used  by  his  servants,  in  per- 
forming his  work.  Is  no  defense  to  an  action 
by  the  employee  who  has  been  Injured  by  them, 
when  in  the  exercise  of  proper  care  and  Inspec- 
tion the  master  could  have  discovered  and 
remedied  the  defects,  or  avoided  the  danger 
incident  therefrom.  Benzing  v.  Stelnway  (1886) 
101  N.  Y.  547. 

A  master  is  chargeable  with  notice  of  a  dis- 
order or  deficiency  In  anything  which  It  is  hl» 
di!ty  to  his  servant  to  keep  in  reasonably  safe 
condition,  if  a  proper  inspection  would  disclose 
ltd  existence.  Cbesson  v.  John  L.  Roper  Lum* 
ber  Co.  (1896)  118  N.  C.  69. 
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If  the  Instpumentallty  which  causes  the  ser- 
Tjvnt's  Injury  ts  a  vicious  animal  belonging  to 
■the  category  known  as  "domestic"  the  master 
<;annot  avail  himself  of  the  rule  which  disables 
strangers  from  recovering  damages  from  the 
owner  of  such  an  animal,  unless  he  Is  shown  to 
have  had  actual  knowledge  of  Its  evil  propensl- 
oet. 

That  rule  is  based  on  the  fact  that  the  owner 
was  not  instrumental  In  placing  the  Injured 
party  In  danger,  and  does  not  apply  to  a  ser- 
vant because  he  Is  not  a  mere  volunteer.  Ue  is 
required  by  his  master  to  assume  the  danger 
which  the  existence  of  vicious  and  uncurbed 
propensities  implies,  and  if  the  master  could, 
by  the  exercise  of  reasonable  care,  know  of  the 
existence  of  such  propensities,  his  actual  Igno- 
rance of  them  Is  no  excuse  In  law.  George  H. 
Hammond  Co.  v.  Johnson  (1893)  38  Neb.  244. 

l-Vom  the  principles  stated  In  the  cases  above 
cited  It  follows  that  an  Instruction  is  erroneous 
which  absolves  an  employer  from  liability  "un- 
less he  knew  of  the  defects"  which  caused  the 
injurv.  Bier  v.  Standard  Mfg.  Co.  (1889)  130 
Pa.  446:  Houston  v.  Brush  (1894)  66  Vt.  331. 

Conversely,  an  Instruction  is  correct  which 
declares  that  a  servant  has  a  right  to  recover 
-on  proof  that  the  Injury  was  occasioned  by  the 
use  of  defective  machinery,  and  that  the  master 
was  aware  of  the  defect,  or  that  the  exercise 
of  reasonable  care  would  have  disclosed  It. 
Elliott  y.  St.  Louis  &  I.  M.  R.Co.(1878)67Mo.272. 
Or  that.  If  the  jury  "believe  from  the  evidence 
that  the  defendant  knew  of  the  defects.  If  any 
existed  and  are  proved  by  the  evidence,  and 
that  the  existence  of  such  defects  constituted 
negligence  on  the  part  of  the  defendant,  and  in 
the  exercise  of  ordinary  care  and  diligence  the 
defendant  could  have  known  of  and  repaired 
thpiii,  then  the  defendant  Is  liable  therefor." 
Peoria,  D.  &  B.  R.  Co.  v.  Hardwlck  (1892)  48 
111.  App.  562. 

A  demurrer  to  the  evidence  should  not  be  sus- 
talne'i  \vhere  t^e^c  is  some  evidence  lendir?  to 
show  that  the  defendant  might,  by  the  exerc'bc 
of  ordinary  care,  have  discovered  and  remedied 
a  defect  prior  to  the  accident  of  which  It  was 
the  cause.  Harter  v.  Atchison,  T.  St  S.  F.  R. 
Co.  (1895)  55  Kan.  250. 

Where  there  was  no  distinct  evidence  that 
defendant  or  its  agents  knew  of  the  defect,  but 
there  was  evidence  tending  to  show  that  the 
implement  was  made  of  b.id  material,  wlilcii 
eould  have  been  discovered  by  the  use  of  ordi- 
nary care,  and  not  discoverable  by  ordinary 
use,  a  demurrer  to  such  evidence  Is  properly 
overruled-  Covey  v.  Hannibal  &  St.  J.  R.  Co. 
<1885)  86  Mo.  635;  S.  P.  Coontz  v.  Missouri  P. 
tt.  Co.  (1804>  121  Mo.  652. 

Where  the  evidence  tends  to  show  that  the 
master's  representative  did  not  carefully  per- 
form his  duty  to  see  that  an  appliance  was  In 
good  condition  before  It  was  delivered  to  the 
servants,  and  that  the  plaintiff's  Injury  resulted 
from  this  dereliction  of  duty,  a  nonsuit  Is  error. 
Nord  Deutscher  Lloyd  S.  S.  Co.  v.  Ingebregsten 
(lb94j  57  N.  J.  L.  402. 

Where  it  is  proved  that  a  car-coupler  gave 
way  suddenly  and  Injured  a  brakeman,  i>ut 
there  is  no  evidence  adduced  to  show  that  the 
company  had  knowledge  of  the  existence  of  any 
defect,  or  that  it  had  been  derelict  In  regard  to 
its  duty  of  inspection,  the  plaintiff  Is  properly 
nonsuited.  Fenrierson  v.  Atlantic  City  R.  Co. 
(1894)  56  N.  J.  L,  708. 

As  Illustrating  the  effect  attributed  to  the 
neglect  of  a  master  to  use  care  in  keeping  him 
self  acquainted  with  the  condition  of  certain 
specific  instrumentailtles  of  his  business,  the 
following  ruling*  may  be  referred  to: 
41L.JBL  A. 


2.  Aato  the  eondUion  of  the  place  of  vork. 

The  duty  of  an  employer  to  use  reasonable 
dlligebce  In  seeing  that  the  place  where  the 
work  of  his  servant  Is  to  be  performed  Is  safe 
for  that  purpose  extends,  not  only  to  such  risks 
as  are  known  to  him,  but  to  such  as  he  ought 
to  know  In  the  exercise  of  due  diligence,  and  in- 
cludes keeping  the  edge  of  a  pile  of  ore  In  such 
condition  that  It  will  not  fall  upon  those  or- 
dered to  work  at  Its  base.  Illinois  Steel  Co.  v. 
Schymanowskl  (1896)  162  111.  447. 

An  eniplojer  who  ought  by  the  exercise  of 
reasonable  diligence  to  discover  the  existence 
of  a  defect  In  the  place  where  the  employees 
are  rccjulred  to  work  Is  chargeable  with  such 
knowledge.  Linton  Coal  St  Mln.  Co.  v.  Persons 
(1894)  11  Ind.  App.  264. 

A  railroad  company  Is  liable  for  an  Injury  to 
an  employee  caused  by  the  falling  of  a  tower 
In  which  he  was  employed,  by  the  striking  of  a 
car  which  has  run  off  the  track  because  of  a  de- 
fect therein,  although  It  did  not  have  actual 
notice  of  such  defect,  If  It  might  have  known 
thereof  by  the  exercise  of  reasonable  diligence. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Conway  (1896)  67 
111.  App.  155. 

The  risk  of  finding  a  snow  drift  on  the  track 
Is  one  of  those  assumed  by  trainmen  In  climates 
\vhere  snow  falls;  but  a  snow-slide,  being 
usually  mingled  with  gravel  and  rock,  Is  an 
essentially  dangerous  obstruction  on  the  track, 
and  if  It  derails  a  train  the  company  will  be  lia- 
ble to  the*  servant  Injured  by  the  derailment, 
unless  It  can  show  that  It  was  reasonably  care- 
ful In  discovering  the  defect,  and  warning  Its 
servants  of  the  danger.  Fisher  v.  Oregon  Short 
Line  R.  Co.  (1892)  22  Or.  533.  16  L.  R.  A.  519. 

A  jury  Is  warranted  In  finding  that  a  rail- 
way company  was  negligent  In  the  maintenance 
of  Its  tracks,  where  It  had  left  a  derrick  dan- 
gerously near  an  overhanging  bank  of  earth, 
which,  as  might  have  been  readily  seen  by  any- 
one who  had  casually  examined  It  the  day  be- 
fore the  accident  In  suit,  was  liable  to  fall  at 
any  moment,  and  It  actually  did  fall,  knock- 
ing down  the  derrick  and  bringing  a  guy  which 
extended  across  the  traok  Into  such  a  position 
that  It  swept  over  the  top  of  a  passing  train 
and  iDJurec^  a  brakeman.  Holden  v.  Fltchburg 
R.  Co.  (1880)  120  Mass.  268,  37  Am.  Rep.  343. 

A  railroad  company  Is  guilty  of  a  want  of 
ordinary  care  to  maintain  Its  roadway  In  good 
order.  If  Its  agents,  charged  with  the  duty  of 
inspeotlng  and  repairing  a  bridge,  have  noiice 
of  defects  In  It.  or  by  the  exercise  of  reasonable 
diligence  would  have  learned  of  them,  and  omit 
to  make  repairs;  In  consequence  of  which  the 
bt'iiigi*  fiillH  and  an  employee  Is  Injured.  Locke 
V.  Sioux  City  &  P.  R.  Co.  (1877)  46  Iowa,  lOO. 

Actual  notice  to  a  railroad  company  that  the 
blocking  of  a  guard  rail  has  become  defective 
through  wear  Is  not  necessary  to  render  it  lia- 
ble for  Injury  to  a  switchman  through  such  de- 
fect, as  it  owes  him  the  duty  of  vigilant  and 
careful  iusi-'oction.  Paine  v.  Eastern  R.  Co. 
(1^05^  91  Wis.  340. 

A  ship  is  liable  for  Injuries  to  a  stevedore 
employed  by  a  charterer  to  discharge  her,  from 
tile  fall  of  a  staDchion  whose  fastenings  were 
so  liisecuro  that  upon  the  removal  of  the  cargo 
some  slight  vibration  caused  Its  fall,  when  its 
conditions  Tver»>  known  to  those  having  the  ves- 
sel in  chatge,  or  could  have  been  discovered 
ipon  pioper  Inspection,  which  was  not  made. 
The  William  Branfoot  (1892)  8  U.  S.  App.  129, 
51*  tfcd.  Kep.  390,  3  C.  C.  A.  155. 

An  employer  is  responsible  to  his  employee 
for  an  Injury  srstalned  by  the  latter  from  a  de- 
fect in  the  building  where  he  works,  which  the 
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former  kne^-  of,  or  might  have  known  of  by  the 
extrcise  of  ordinary  care.  Clelfleld  v.  Browning 
(1894)  0  Misc.  98. 

8.  As  to  the  condUion  of  machineru  and  apparatrtg, 
A  master  1b  liable  for  Injuries  resulting  from 
defective  appliances,  where  he  "knew  or  might 
have  known,  by  the  exercise  of  reasonable 
skin,'  that  they  were  defective.  Union  P.  R. 
Co.  V.  Snyd*:r  (1803)  152  U.  S.  684,  38  L.  ed.  597. 
\  railway  company  is  liable,  as  for  culpable 
negligence  In  allowing  machinery  to  remain  out 
of  repair  when  lU  condition  Is  brought  to  Its 
notice,  or  by  proper  Inspection  might  be  known. 
Nrrtheru  P.  R.  Co.  v.  Herbert  (1885)  116  U.  S. 
642.  2r.  L.  ed:  755. 

An  employer  Is  liable  for  an  injury  caused  by 
the  defective  condition  of  machinery,  "If  he 
knew  of  the  defect,  or  if,  under  all  circum- 
stances, as  a  reasonable  man,  he  should  have 
discovered,  though  he  did  not,  their  defective 
condition,  or  If  he  negligently  remained  Igno- 
rant of  their  defective  condition."  Jones  v. 
Teager  (1872)  2  Dill.  64  (charge  to  jury). 

"Where  the  agents  of  the  employer  prior  to  the 
accident  had  received  such  reports  In  regard  to 
defective  appliances  as  ought  to  have  put 
them  on  their  guard,  and  to  have  led,  by  the 
use  of  proper  diligence,  to  a  knowledge  of  the 
facts,  the  employer  must  be  held  to  the  same 
liability  as  If  his  agents  had  had  actual  knowl- 
edge. Chicago  &,  A.  R.  Co.  v.  Shannon  (1867) 
43  111.  338.  «     ^    „ 

In  Walsh  v.  Whiteley  (1888)  L.  R.  21  Q.  B. 
Dlv.  371,  57  L.  J.  Q.  B.  N.  S.  586,  86  Week.  Rep. 
876,  53  J.  P.  38,  where  the  machine  which 
caused  the  to  jury  had  been  in  use  for  several 
years,  and  It  appeared  that  another  form  of 
machine  had  been  brought  Into  use.  It  was  held 
to  be  a  question  for  the  Jury,  whether  the  ma- 
chine was  defective  In  the  sense  of  being  dan- 
gerous to  the  workmen  using  It,  and  If  It  was  so 
defective,  whether  or  not  the  master,  by  the 
exercise  of  ordinary  care,  would  have  known  it 
to  be  dangerous. 

A  verdict  against  a  railroad  company  is  prop- 
erly given  where  the  evidence  goes  to  show 
that  the  Injury  was  caused  by  a  defective  tool, 
and  that  the  defect  ought  to  have  been  known 
to  the  company's  foreman.  Chicago,  K.  &  W. 
R.  Co.  V.  Blevlns  (1891)  46  Kan.  370. 

Where  the  evidence  tends  to  show  that  a 
brakeman  fell  from  a  car  owing  to  the  break- 
ing ol  one  of  the  rungs  of  a  climbing  ladder, 
and  the  broken  rung  appears  to  have  been  bent 
by  a  blow  at  some  previous  time,  a  jury  Is  en- 
titled to  find  that  the  bend  should  have  indi- 
cated to  the  company  the  propriety  of  examin- 
ing It,  and.  if  necessary,  replacing  It.  Jones  v. 
New  York  C.  &,  H.  R.  R.  Co.  (1882)  28  Hun,  364. 
Where  there  Is  evidence  tending  to  prove  that 
a  car  had  been  In  an  unsafe  condition  for  sev- 
eral years  before  the  accident;  that  the  com- 
pany had  set  aside  the  car  for  repairs  on  several 
occasions,  and  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  discovered,  that  the  tim- 
bers beneath  the  floor  were  decayed  and  rotten, 
and  that  the  car  was  unsafe,— a  verdict  for  the' 
plaintiff  wlU  not  be  disturbed.  Chicago  &  B.  R. 
Co.  v.  Branyan  (1894)  10  Ind.  App.  570. 

A  railroad  company  is  liable  for  negligence  In 
permitting  a  car  to  be  used  from  which  the 
reach-rod  was  absent  from  the  brakebeam  in 
front  of  the  wheels,  causing  the  beam  to  hang 
lower  and  farther  forward  than  It  otherwise 
would  have  done,  making  it  dangerous  to  brake- 
men  going  between  cars  to  uncouple  them, 
where  the  absence  was  known,  or  might  have 
been  known,  to  the  company.  Louisville,  N.  A. 
t,  C.  R.  Co.  T.  Buck  (1888)  116  Ind.  566,  2  L.  B. 
A.  520. 
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In  a  suit  by  a  brakeman  against  a  ranroad 
company  to  recover  damages  for  Injuries  re- 
ceived by  the  giving  way  of  a  defective  ladder 
attached  to  a  car,  said  accident  occurring 
while  he  was  in  the  discharge  of  his  ordinary 
dutief)  as  such  brakeman,  the  plaintiff  cannot 
recover  unless  knowledge  of  the  defect  must 
have  been  brought  home  to  the  defendant,  or 
proof  made  that  it  was  ignorant  of  the  same 
through  its  own  negligence  or  want  of  care. 
Chicago  &  A.  R.  Co.  v.  Piatt  (1878)  80  111.  14L 

An  employee  of  a  smelting  company  cannot 
receiver  for  an  Injury  resulting  from  the  break- 
ing of  a  wire  cable  within  a  hook  socket  by 
which  the  cable  was  fastened  to  a  car,  which 
was  thereby  lowered  to  and  raised  from  a  pit, 
where  the  breaking  of  the  cable  was  due  to  a 
defect  which  could  not  be  seen  either  before  or 
after  the  cable  was  placed  In  the  socket.  Quln- 
tana  v.  Consolidated  Kansas  City  Smelting  Sc 
Ref.  Co.  (1806)  (Tex.  Civ.  App.)  37  S.  W.  369. 

Whatever  may  be  the  responsibility  of  the 
manufacturer  a  master  is  not  liable  for  injuries 
to  a-  servant  resulting  from  his  selection  from 
an  adequate  stock  of  suitable  appliances  an  ap- 
pllr?nce  which  was  unsuitable  for  the  purpose 
for  whleh  he  intended  to  use  It,  If  such  unsult- 
ableness  was  the  result  of  a  defect  which  could 
ha\e  been  detected  and  provided  against  with 
reasonable  care  on  the  part  of  the  master. 
Toohey  v.  Equitable  Gas  Co.  (1807)  179  Fa.  437. 

If  a  car-brake  be  so  defective  as  not  to  oper- 
ate effectually  with  proper  use,  a  brakeman  In- 
jured while  setting  It,  In  Ignorance  of  the  de- 
fect. Is  entitled  to  recover  of  the  railway  com- 
pany. If  the  officers  knew,  or  should,  In  exercise 
of  proper  diligence,  have  known,  of  Its  ex- 
istence. Texas  P.  R.  Co.  v.  McAtee  (1884)  61 
Tex.  605. 

A  brakeman  who  while  performing  his  duties 
was  Injured  by  reason  of  a  defective  step  on  a 
car  may  recover  damages  from  the  company  if 
Its  officers  knew  or  ought  to  have  known  of  the 
defect.  Texas  P.  R.  Co.  v.  Wisenor  (1886)  66 
Tex,  674. 

A  master  Is  chargeable  with  knowledge  of  a 
latent  defect  In  a  steam  drill  which  might  have 
been  discovered  by  the  exercise  of  reasonable 
diligence  upon  his  part.  Salem  Stone  &  L.  Co. 
V.  Tepps  (1894)  10  Ind.  App.  516. 

A  finding  that  an  employer  was  negligent  In 
ftiinlshlng  an  improper  or  defective  jackscrew 
by  the  breaking  of  which  his  employee  was  in- 
jured is  justified  by  proof  that  the  break 
had  begun  before  the  Jackscrew  was  given,  that 
an  Inspection  would  have  disclosed  It,  and  that 
the  Inspection  was  not  made.  Kennedy  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1894)  57  Minn. 
227. 

A  master  who  carries  on  an  Imminently  dan- 
gerous undertaking— such  as  the  generation  and 
distribution  of  electricity— Is  bound  to  know  the 
character  and  extent  of  the  danger,  and  to  no- 
tify the  same  to  the  servant  specially  and  un- 
equivocally, so  as  to  be  clearly  understood  by 
him.  Myhan  v.  Louisiana  Electric  Light  &  P. 
Co.    (1889)  41   La.   Ann.   964,   7   L.    R.   A.   172. 

It  is  the  duty  of  an  employer  before  using  a 
highly  dangerous  explosive  to  ascertain  and 
mako  known  to  his  employees  the  dangers  to 
be  reasonably  apprehended  from  Its  use;  and 
his  Ignorance  Is  no  excuse  if  knowledge  can  be 
obtained  by  the  exercise  of  reasonable  diligence. 
Bertha  Zinc  Co.  v.  Martin  (1895)  93  Va.  791. 

4.  Am  to  the  eapacitu  of  MTvantf, 


See  also  IX.  post. 

The  general  principle  that  a  servant  assumes 
the  risk  of  Injury  from  the  negligence  of  a  fel- 
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low  Beryant  Is  subject  to  the  qualification  that 
the  master  cnnnot  avail  himself  of  this  de- 
feus*^  where  he  is  himself  sroilty  of  negligence 
In  respect  to  the  employment  of  the  defaulting 
serrant.  It  is  a  well-established  rule  that 
"a  master  is  liable  to  his  servant  for  an  in- 
Jury  cnnsed  by  the  incompetency  or  want  of 
skill  of  a  fe!low  servant,  whether  it  existed 
when  the  fellow  servant  was  hired,  or  has  come 
npon  him  since  the  hiring,  the  fellow  servant 
baring  been  in  the  first  instance  hired,  or  after- 
ward continued  in  the  service,  with  notice  or 
knowledge  or  the  means  of  knowledge  of  this 
lack."  Laning  v.  New  Yorls  C.  R.  Co.  (1872)  40 
N.  Y.  521,  10  Am.  Rep.  417. 

"If,  acting  through  appropriate  officers,  a 
railroad  company  knowingly  or  negligently  em- 
ploys incompetent  servants,  it  is  liable  for  an 
Injury  occasioned  to  a  fellow  servant  by  his  in- 
competency. If  it  continues  in  its  employment 
an  incompetent  servant  after  his  incompetency 
is  known  to  Its  officers,  or  so  manifest  that  Its 
officers,  using  due  care,  would  have  known  it, 
such  continuance  In  its  employment  is  as 
much  a  breach  of  duty  and  a  ground  for  liabil- 
ity as  the  original  employment  of  an  incompe- 
tent servant."  Oilman  v.  Eastern  R.  Co.  (1886) 
13  Allen,  433.  90  Am.  Dec.  210. 

'•The  same  care  requisite  in  hiring  a  servant 
In  the  first  Instance  must  still  be  exercised  in 
continuing  blm  In  the  service;  otherwise  the 
employer  will  become  responsible  for  his  want 
of  care  or  skill.  T^he  employer  will  be  equally 
liable  for  the  acts  of  an  Incompetent  or  care- 
less servant,  when  he  continues  in  his  employ- 
ment after  a  knowledge  of  such  Incompetency 
••r  carelessness,  or  when,  in  the  exercise  of  due 
cure,  be  should  have  known  It,  as  if  he  had 
lK?en  wanting  In  the  same  care  in  hiring." 
Shanny  v.  Androscoggin  Mills  (1876)  66  Me.  420. 
Absence  of  knowledge  of  the  fellow  servant's 
Incompetency  Is  not.  In  itself,  an  answer  to  an 
action  for  injuries  caused  by  such  Incompe- 
tency, the  master's  true  obligation  being  to  use 
due  care  In  selecting  the  servant.  Skerrltt  v. 
Scallan  (1877)  11  Ir.  Rep.  C.  L.  389. 

The  master's  knowledge  of  the  bad  reputation 
for  intemperance  of  a  person  employed  as 
brakeman  on  a  train  is  not  necessary  to  render 
him  liable  for  injuries  caused  by  the  brake- 
man's  unfitness,  if  he  was  negligent  in  not 
knowing  of  such  reputation.  Norfolk  &  W.  R. 
Co.  V.  Hoover  (1894)  70  Md.  253,  25  L.  R.  A.  710. 
In  Hilts  Y.  Chicago  &  G.  T.  R.  Co.  (18S5)  65 
Mich.  437,  the  trial  judge  was  alleged  to  have 
erred  in  instructing  the  jury  as  follows,  to  wit: 
"There  is  another  ground  which  I  submit  to 
jou,  as  Jurors,  to  say  whether  or  not  defendant 
Is  liable,  and  that  is  whether  or  not  the  engi- 
neer had  been  guilty  of  such  acts,  showing  his 
intemperance,  that  the  company  was  negligent 
in  not  knowing  his  bad  habits;"  but  the  appel- 
late court  denied  that  there  was  any  error,  say- 
ing: *'The  instruction  was  based  upon  the  well- 
settled  principle  of  law  that  It  is  a  duty  which 
masters  owe  to  servants  employed  by  them, 
that  the  master  will  exercise  due  care  in  the 
employment  of  servants  to  select  those  who  are 
competent;  and  that  failure  to  do  so  Is  negli- 
gence in  the  master,  which  will  render  him  lia- 
ble for  injury  caused  by  the  negligent  Abt  of  the 
pervaot,  if  occasioned  by  such  incompetency. 
And  this  principle  extends  to  the  act  of  the 
master  in  retaining  an  incompetent  servant  in 
his  employment  after  knowledge  comes  to  him 
of  the  unfitness  of  the  servant  for  the  service 
In  which  he  is  engaged,  or  of  whose  unfitness  he 
might  have  known  by  the  ezefclse  of  due  dili- 
gence  or  ordinary  care." 

To  the  same  general  eflTect,  see  the  following 
cases:  Alabama  &  F.  R.  Co.  v.  Waller  (1872)  48 
41L.il  A. 


Ala.  450;  New  Orleans,  J.  &  G.  N.  R.  Co.  v. 
Hughes  (1873)  40  Miss.  258;  Texas  &  P.  R.  Co. 
V.  Harrington  (1884)  62  Tex.  507;  Texas  &  P.  R. 
Co.  V.  Mallon  (1885)  65  Tex.  115;  American  Wire 
Nail  Co.  V.  Connolly  (1803)  8  Ind.  App.  398; 
Nellon  V.  Kansas  City,  St.  J.  &,  C.  B.  R.  Co. 
(1885)  86  Mo.  599;  Kerlin  v.  Chicago,  P.  &  St.  L. 
R.  Co.  (1802)  50  Fed.  Rep.  185. 

In  Divla  V.  Detroit  &  M.  R.  Co.  (1870)  20 
Mich.  105,  4  Am.  Rep.  364,  the  court  made  the 
following  remarks:  "From  the  language  em- 
ployed in  some  cases  it  might  be  supposed  that 
the  notice  of  unfitness,  which  was  to  charge  the 
employer,  must  be  nothing  else  than  actual  no- 
tice; but  we  are  not  disposed  to  question  in  the 
least  the  correctness  of  the  doctrine  advanced 
In  the  case  of  Gilman  v.  Eastern  R.  Corp.  (1805) 
10  Allen,  233,  87  Am.  Dec.  G35,  and  which  put 
upon  the  employer  the  responsibility  of  negll- 
gently  employing  an  unfit  person,  generally 
known  and  reputed  to  be  such,  notwithstanding 
the  employer  may  in  fact  have  been  ignorant 
of  such  unfitness.  The  Ignorance  itself  is  negli- 
gence in  a  case  In  which  any  proper  inquiry 
would  have  obtained  the  necessary  information, 
and  where  the  duty  to  inquire  was  plainly  im- 
perative." 

In  Cayzer  v.  Taylor  (1857)  10  Gray,  274,  277. 
GO  Am.  Dec.  317,  the  following  instruction  was 
held  correct:  "It  is  coutenied  that  the  defend- 
ant was  negligent  In  the  selection  of  an  incom- 
petent engineer,  and  negligent  in  continuing 
him  in  his  employment.  There  are  two  in- 
quiries here:  1.  Was  the  engineer  competent 
or  incompetent?  2.  If  he  was  not,  had  the  mas- 
ter reason  to  know  it?  If  he  had  reason,  and  if 
he  knowingly,  or  having  good  reason  to  know, 
and  without  due  care  and  prudence,  eoiployed 
or  continued  in  his  employment  such  incompe- 
tent person,  and  the  accident  happened  or  in- 
Jury  arose  by  reason  of  such  incompetency,  and 
the  plaintiff  has  satisfied  you  of  this,  the  bur- 
den being  on  him,  he  is  entitled  to  recover.  If 
he  was  not  negligent  in  this  respect,  or  had  not 
reason  to  know  of  this  incompetency,  and  the 
Injury  did  not  arise  from  incompetency,  he  ia 
not  liable  on  this  ground.  If  it  was  the  care- 
less act  of  an  Incompetent  engineer,  negligently 
and  knowingly  employed  by  the  defendant,  he- 
would  be  liable;  if  It  m&s  the  careless  act  of  a 
competent  engineer  he  would  not  be  liable." 

In  an  action  by  a  brakeman  against  his  em- 
ployer to  recover  damages  for  personal  Injuriea 
caused  by  the  negligence  of  the  conductor  of  a 
log  train  upon  which  plaintiff  was  employed,  a 
verdict  and  judgment  for  the  plaintiff  will  be 
sustained,  where  the  evidence  tended  strongly 
to  show  that  the  conductor  was  a  manifestly 
Incompetent  servant  for  the  duties  he  had  to- 
perform,  and  that  the  fact  of  his  incompetency 
was  known  or  ought  to  have  been  known  to  the 
defendants  when  they  employed  him  as  con- 
ductor. Huntslnger  t.  Trexler  (1897)  181  Pa. 
497. 

o.  Nonliability  predicated  frnm  want  of  con8trueiV9e 
hnowiedoe. 

1.  Qeneral  statements. 

The  complement  of  the  principle  laid  down  Id 
the  cases  cited  in  the  preceding  section  is  that 
the  master  is  not  liable  for  injnries  which  hi» 
servant  receives  through  an  imperfection  in  the 
instrumentalities  of  the  business  unless  he 
knew  or  ought  to  have  known  of  the  existence 
of  that  imperfection.  This  rule  which  makea 
proof  of  knowledge  on  the  master's  part,  or  lt» 
equivalent,  culpable  ignorance,  a  prerequisite 
t4)  tlie  maintenance  of  an  action  by  the  servant^ 
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Is  a  necessary  deduction  from  the  doctrine  that 
the  standard  to  which  the  question  whether  the 
master  is  derelict  in  regard  to  his  duties  is  re- 
ferable is  that  of  ordinary  care.  The  master, 
in  other  words,  does  not  insure  the  servant 
against  injury  from  the  perils  of  the  employ- 
ment. Gutridge  y.  Missouri  P.  R.  Co.  (1887)  94 
Mo.  4G8. 

In  Toledo,  P.  &  W.  R.  Co.  v.  Conroy  (1871)  61 
111.  162.  the  court  said:  "The  rule  is  settled 
that,  while  a  railway  is  bound  to  use  the  de- 
gree of  diligence  Just  stated  in  furnishing  to 
the  public  a  safe  roadbed,  yet  it  is  not  an  abso- 
lute insurer,  and  cannot  be  held  liable  for  de- 
fects of  which  such  diligence  would  not  Inform 
it.  Actual  knowledge  of  the  defect  Is  not  nec- 
essary. It  is  sufficient  if  the  company  might 
have  been  informed  by  the  use  of  such  diligence 
as  the  law  impo.ses  upon  It,  but  where  it  did 
not  know  and  could  not  have  informed  itself  of 
the  defect,  we  do  not  see  how  It  can  be  held  re- 
sponsible." 

The  master  merely  stipulates  that  he  will  use 
due  diligence  in  seeing  that  the  appliances  of 
his  business  shall  not  be  of  such  quality  that  a 
prudent  man  would  abstain  from  using  them. 

"An  employer  does  not  undertake  absolutely 
with  his  employees  for  the  sufficiency  or  safety 
of  the  implements  and  facilities  furnished  for 
their  work,  but  only  for  the  exercise  of  reason- 
able care  in  that  respect,  and  where  injury  to 
an  employee  results  from  a  defect  in  the  imple- 
ments furnished,  knowledge  of  the  defect  must 
be  brought  home  to  the  employer,  or  proof  given 
that  he  omitted  the  exercise  of  proper  care  to 
discover  It."  Devlin  v.  Smith  (1882)  89  N.  Y. 
470,  42  Am.  Rep.  311. 

"If  the  Injury  arises  from  a  defect  or  insuffi- 
ciency In  the  machinery  or  implements  fur- 
nished to  the  servant  by  the  master,  knowledge 
of  the  defect  or  insufficiency  must  be  brought 
home  to  the  master,  or  proof  given  that  he  was 
Ignorant  of  the  same,  through  his  own  negli- 
gence and  want  of  proper  care;  In  other  words, 
It  must  be  shown  that  he  either  knew  or  ought 
to  have  known  the  defects  which  caused  the 
Injury."  Wright  ▼.  New  York  C.  B.  Co.  (1862) 
25  N.  Y.  562. 

"The  rule  Is  unquestioned  that.  In  order  to 
<!harge  a  master  with  the  consequences  of  an 
Injury  resulting  to  the  servant  from  the  use  of 
defective  machinery  or  other  appliances  with 
which  the  servant  Is  at  work  It  must  appear 
that  the  master  knew  of  the  defective  character 
of  such  machinery  or  appliances,  or  In  the  exer- 
cise of  reasonable  or  ordinary  care  and  dili- 
gence ought  to  have  known  of  the  same."  At- 
chison. T.  &  S.*  F.  R.  Co.  V.  S warts  (1897)  68 
Kan.  235. 

"If  the  servant  claims  damages  from  the  mas- 
ter for  injuries  received  on  account  of  defective 
premises,  buildings,  machinery,  or  appliances, 
he  must  allege  and  prove  that  the  unfitness  or 
the  defect  which  caused  the  Injury  was  known 
to  the  master,  or  was  such  as,  with  reasonable 
diligence  and  attention  to  his  business,  he 
ought  to  have  known."  Pittsburgh,  C.  &  St.  L. 
R.  Co.  v.  Adams  (1886)  105  Ind.  151. 

"When  there  Is  no  notice  to  the  master  of  de- 
fects, and  no  blame  imputable  in  not  discover- 
ing them,  he  is  not  liable.  If  injury  results  to  his 
employee  therefrom."  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Harper  (1884)  44  Ark.  524. 

*'The  condition  of  the  Implements  or  the 
premises  must  be  such  as  to  suggest  to  an  ordi- 
narily careful  man  that  there  Is  danger  before 
an  employer  can  be  charged  with  negligence  in 
not  providing  against  It."  Nelson  v.  Allen 
Pap^r  Car- Wheel  Co.  (188G)  29  Fed.  Rep.  840. 

"Where  an  employee  seeks  to  recover  dam- 
ages for  Injuries  resulting  from  insufficlencv  of 
41  L.  R.  A. 


any  of  the  machinery  or  Instrumentalities  fur- 
nlsbed  by  the  railroad  company,  It  will  not 
only  devolve  upon  such  employee  to  prove  such 
Insufficiency,  but  it  will  also  devolve  upon  him 
to  show  either  that  the  railroad  company  had 
notice  of  the  defects.  Imperfections,  or  Insuffi- 
ciencies complained  of,  or  that,  by  the  exercise 
of  reasonable  and  ordinary  care  and  diligence.  It 
might  have  obtained  such  notice."  Atchison.  T. 
&  S.  F.  R.  Co.  V.  Wagner  (1885)  33  Kan.  6G6. 

Injuries  resulting  from  defective  appliances 
are  regarded  as  unforeseen  accidents  where  the 
appliances  were  originally  selected  with  care 
and  there  was  no  reason  to  suspect  that  they 
had  deteriorated.  Kelley  v.  Forty-second 
Street,  M.  &  St.  N.  Ave.  li.  Co.  (1890)  58  Huu, 
93. 

It  is  also  a  general  principle  that  an  employer 
cannot  be  held  liable  as  for  a  breach  of  his  duty 
to  instruct  unless  he  knew,  actually  or  con- 
structively, that  the  servant  was  unable  to  com- 
prehend the  danger  of  his  work  without  In- 
struction. -  KlochlnskI  v.  Shores  Lumber  Co. 
(1890)  93  Wis.  417.  [See  note  on  the  Master's 
Duty  to  Instruct  a  Servant,  to  be  shortly  pub- 
lished in  this  series.] 

The  right  to  damages  in  actions  brought  by 
servants  for  injuries  resulting  from  use  of  de- 
fective implements  depends  on  proof  that  in- 
Jury  was  caused  by  their  use,  and  that  defend- 
ant was  aware  of  the  defect,  or  reasonable  care 
was  not  exercised  to  disclose  the  defect.  Covey 
V.  Hannibal  A  St.  J.  R.  Co.  (1885)  86  Mo.  635. 

The  following  passage  from  2  Thompson, 
Neg.  p.  902,  has  been  quoted  with  approvai  In 
Stiles  V.  Richie  (1896)  8  Colo.  App.  393:  "If  the 
master  knew,  or  ought  to  have  known,  and  the 
servant  did  not  know,  and  was  not  bound  to 
know  of  its  existence  [the  danger]  the  liability 
of  the  master— the  servant  having  been  other- 
wise In  the  exercise  of  due  care— Is  fixed,  and  it 
Is  equally  true.  In  every  case,  that  unless  the 
master  knew  of  the  defect  which  subsequently 
produces  the  injury,  or  was  under  a  duty  of 
knowing  It,  he  cannot  be  held  liable;  for.  In  the 
absence  of  such  knowledge  or  duty  of  knowing, 
there  Is  nothing  of  which  negligence  can  be 
predicated." 

In  the  following  cases,  also,  constructive  and 
actual  knowledge  are  coupled  together  In  stat- 
ing the  rule  as  to  the  facts  which  must  be  es- 
tablished by  the  servant  In  order  to  render  the 
employer  liable:  Hobbs  y.  Stauer  (1885)  62 
Wis.  108;  Toonan  v.  Brock  way  (1864)  8  Robt  74 
(1804)  28  How.  Pr.  472;  Golts  v.  Milwaukee,  L. 
S.  &  W.  R.  Co.  (1880)  76  Wis.  136;  Klupp  v. 
United  Ice  Lines  (1891)  39  N.  Y.  S.  R.  782; 
Llyers  v.  American  Steel  Barge  Co.  (1896)  64 
111.  App.  187:  Bannon  v.  Sanden  (1896)  68  111. 
App.  164;  Columbus,  C.  &  I.  C.  R.  Co.  v.  Troesch 
(1873)  68  111.  545,  18  Am.  Rep.  578;  Ohio  Val- 
ley R.  Co.  V.  McKInley  (1805)  17  Ky.  L.  Rep. 
1028;  Wells  v.  Coe  (1886)  9  Colo.  159:  Doing  v. 
New  York,  O.  &  W.  R.  Co.  (1893)  73  Hun,  270 : 
Prentiss  v.  Kent  Furniture  Mfg.  Co.  (1886)  63 
Mich.  478. 

The  same  principle  prevails,  even  though 
from  the  nature  of  the  accident  it  may  readily 
be  concluded  that  some  defect  did  in  fact  ex- 
ist. Sack  V.  Dolose  (1890)  35  III.  App.  636;  Stat- 
ing Effect  of  Dc  Graff  v.  New  York  C.  6c  H.  li. 
R  Co.  (1879)  76  N.  Y.  125. 

Thus,  where  a  corporation  believed,  and  was 
justified  In  believing,  that  a  certain  quantity  of 
grain  could  be  safely  stored  on  a  floor  of  Its 
building,  the  fact  that  the  floor  gave  way, 
without  warning,  Is  not  sufficient  to  render  the 
corporation  liable  in  damages  to  one  of  its  em- 
ployees who  was  injured  by  the  fall.  Dillon  v. 
Sixth  Ave.  R.  Co.  (1882)  16  Jones  &  S.  2S3. 

So.  the  mere  fact  that  a  mlllowner  furnishes 
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^n  employee  opczutliig  a  circalar  saw  with  some 
timber  that  is  uneven  and  knotty,  in  sawing 
which  the  empioyee  is  killed,  does  not  consti- 
tute  negligence  on  the  part  of  the  employer,  un- 
less he  knew  or  should  have  known  by  the  exer- 
<*ise  of  ordinary  care  that  the  timber  was  dan- 
gerous to  be  used.  Hooper  y.  Snead  Iron 
Works  (1880)  12  Ky.  L.  Eep.  483. 

In  The  France  (1894)  20  U.  S.  App.  212,  60 
Fed.  Rep.  479,  8  C.  C.  A.  186,  (Rey'g  (1898)  63 
Fed.  Rep.  843),  a  steamship  was  held  not  liable 
/or  injuries  to  a  lireman  engaged  in  filling  and 
hooking  bags  of  ashes  to  a  chain  for  reraoTal 
from  the  stokehole,  from  the  giying  way  of  the 
handle  of  an  ash-bag,  where  the  bag  was  new, 
apparently  sufficiently  strong,  and  no  defect 
had  been  observed  In  it  by  anyone,  but  which 
was  fastened  to  the  chain  by  passing  one  of 
lis  two  handles  through  the  other  and  hooking 
that  handle  to  the  chain  without  any  reason 
why  the  hook  should  not  be  passed  through 
both,  and  the  chain  slipped  ofT  the  drum  of  the 
winch,  jerking  the  bag  violently  so  that  the 
handle  gave  way.  The  court  based  its  decision 
on,  (1|  tlic  general  princinie  that  the  existence 
of  a  defect  is  not  necessarily  inferable  from  the 
failure  of  the  appliance:  (2)  the  failure  of  the 
pLiintifT  to  prove  that  the  defendant  knew  that 
there  was  any  danger;  and  (3)  that  the  cause 
of  the  accident  was  apparently  the  unnecessary 
strain  put  upon  the  appliance  by  the  plaiutlfF's 
coservants. 

Instructions  are  erroneous  which  permit  a 
jary  to  infer  that  a  verdict  for  the  plaintiff 
may  be  based  merely  upon  the  fact  of  the  in 
juries  having  been  received  without  proof  of 
negligence.  Uncoln  Street  R.  Co.  y.  Cox  (1886) 
48  Neb.  807. 

Where  a  servant  is  injured  by  the  collapse 
of  a  wooden  bridge  which  is  alleged  to  have 
heen  caused  by  a  decayed  condition  of  the  tim- 
bers, the  defendant  is  entitled  to  an  instruction 
that,  in  order  to  charge  him  with  liability,  it  Is 
necessary  for  the  plaintiff  to  show  that  the  de- 
cay in  the  bridge,  if  it  fell  from  decay,  was 
known,  by  some  notice  or  otherwise,  to  the 
president  and  directors  of  the  road.  Warner  v. 
Erie  R.  Co.  (1868)  39  N.  Y.  468. 

Compare  Toledo,  P.  &  W.  R.  Co.  y.  Conroy 
(mi)  61  IlL  162,  where  the  following  Instruc- 
•  Clon  given  for  the  plaintiff  was  declared  to  be 
erroneous:  **In  this  case  If  the  jury  believe 
from  the  evidence  that  John  Conroy  was  a  fire- 
man in  the  employ  of  the  defendant,  and  was 
in  the  line  of  his  duty  on  an  engine  crossing  the 
"bridge  in  question;  and  If  they  further  believe 
from  the  evidence  that  the  timbers  of  the 
I'ridge  were  decayed  and  unsafe  and  for  that 
rehson  broke  down,  and  that  the  death  of  John 
Cuaroy  was  occasioned  by  injuries  received  by 
the  breaking  of  said  bridge,  and  that  the 
said  John  Conroy  left  next  of  kin,— then  the 
defendants  are  liable  and  the  jury  should  find 
for  the  plaintiff." 

Ad  instraction  to  the  effect  that  "if  the  evi- 
dence shows  that  the  plaintiff  was  injured 
throQgh  any  defect  in  the  construction  of  the 
pipes  in  consequence  of  their  b^Ing  out  of  re- 
pair or  in  an  unsafe  condition,  then  he  is  en- 
titled to  recover,  if  he  used  due  care  while  at- 
tempting to  blow  out  the  pipe,"  is  erroneous  for 
the  reason  that  It  ignores  the  principle  that  to 
charge  appellant  it  Is  essential  to  show  knowl- 
^ge,  or  that  knowledge  might  have  been  ob- 
tained, by  the  use  of  reasonable  diligence,  of 
tlie  defect  In  the  pipe  which  caused  the  injury." 
Ea^t  St.  Louis  Pkg.  &  P.  Co.  v.  HIghtower 
(1879)  02  111.  189. 

In  Chicago  &  A.  R.  Co.  v.  Piatt  (1878)  89  III. 
141,  an  instruction  was  held  erroneous  because 
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it  omitted  to  state  that  knowledge  of  the  de- 
fect which  was  the  efficient  cause  of  the  injury 
was  a  necessary  ingredient  of  negligence  on 
the  part  of  the  employer. 

In  Columbus,  C.  &  I.  C.  R.  Co.  v.  Troesch 
(1873)  68  111.  645,  18  Am.  Rep.  678,  an  instruc- 
tion which  declares  that  the  master  impliedly 
warrants  the  fitness  of  his  appliances,  and  ig- 
nored the  question  whether  he  knew  or  ought 
to  have  known  of  the  condition  of  the  appli- 
ances, was  pronounced  erroneous. 

But  such  an  instruction  is  not  a  ground  for  re- 
versing a  judgment  for  the  servant,  where  other 
Instructions  are  given  which  state  the  law  ac? 
curately.  Toledo,  W.  &  W.  R.  Co.  y.  Ingraham 
(1875)  77  111.  308. 

Where  there  is  no  evidence  of  knowledge,  act- 
ual or  constructive,  on  the  master's  part,  a  de- 
murrer to  the  evidence  is  properly  sustained. 
Carruthers  y.  Chicago,  R.  I.  &  P.  R.  Co.  (1895) 
65  Kan.  600. 

A  demurrer  to  the  evidence  should  be  sus- 
tained when  the  testimony  fails  to  show  any 
actual  notice  to  any  servant,  whose  duty  it  la . 
to  look  after  the^  place  of  work,  or  any  negll- ' 
gence  in  not  discovering  the  existence  of  the 
danger  which  caused  the  injury.  Burnes  v. 
Kansas  City,  FL  8.  A  M.  R.  Co.  (1885)  128  Mo. 
11. 

In  Humphreys  v.  Newport  News  St  M.  V.  Co. 
(1889)  33  W.  Va.  135,  it  was  held  that  a  de- 
murrer to  the  evidence  should  have  been  sus- 
tained where  there  was  no  testimony  to  show 
how  long  before  an  injury  was  received  through 
The  breaking  of  a  rope  it  had  been  so  weakened 
by  wear  as  to  be  unsafe,  nor  whether  the  com- 
pany had  omitted  the  necessary  Inspection. 

The  complaint  should  be  dismissed  where  the 
master  had  no  knowledge  of  the  defect,  and 
there  is  nothing  to  charge  him  with  knowledge. 
Nelson  v.  Dubois  (1882)  U  Daly,  127. 

Where  there  is  no  evidence  from  which  the 
master's  knowledge  of  the  dangerous  condi- 
tion pan  be  Inferred,  the  plaintiff  should  be  non- 
suited.   Clough  V.  Hoffman  (1890)  132  Pa.  626. 

Or  a  verdict  directed  for  the  defendant.  Mel- 
chert  V.  Robert  Smith  India  Pale  Ale  Brewing 
Co.   (1891)  140  Pa.  448. 

Where  there  is  no  evidence  that  a  master  em- 
ployed incompetent  persons  to  put  in  a  steam- 
pipe,  or,  by  the  exercise  of  reasonable  care, 
ought  to  have  discovered  that  it  was  insecurely 
put  in,  the  plaintiff  should  be  nonsuited. 
Hobbs  v.  Stauer  (1885)  62  Wis.  108. 

A  servant  Is  properly  nonsuited  In  an  action 
to  recover  for  injuries  from  the  bursting  of  an 
emery  wheel  in  the  latter's  works,  where  there 
is  no  evidence  of  improper  construction  or  set- 
ting up  the  machine,  nor  of  any  defect  in  the 
wheel  known,  or  which  ought  to  have  been 
i<nown,  to  the  master.  Simpson  v.  Pittsburgh 
Locomotive  W«rks  (1890)  139  Pa.  245. 

Evidence  which  merely  shows  that  one  of  the 
defendants  superintended  the  work  of  putting 
into  place  a  steam-pipe  from  which  the  plain- 
tiff's injury  resulted  Is  insufficient  to  support 
a  finding  that  he  knew  the  condition  in  which 
the  pipe  was  left.  Hobbs  v.  Stauer  (1885)  62 
Wis.  108. 

A  judgment  for  plaintiff  should  be  reversed 
where  no  evidence  has  been  given  that  a  proper 
inspection  was  not  made.  Essex  County  Elec- 
tric Co.  v.  Kelly  (1894)  57  N.  J.  L.  100;  St  Louis. 
I.  M.  &  S.  R.  Co.  V.  Gaines  (1885)  46  Ark.  655; 
De  Graff  v.  New  York  C.  &  H.  R.  R.  Co.  (1879) 
70  N.  Y.  125.    In  the  last  case  the  court  said: 

'*We  may  imagine  several  causes,  (1),  from 
an  original  defect  in  the  iron,  or  (2),  in  its 
manufacture,  or  (3),  by  reason  of  weakness,  and 
ordinary  decay  by  use,  or  (4),  by  getting  u.^is- 
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placed  on  the  trip  on  which  the  accident  oc- 
curred. There  Is  no  eTldence  that  ordinary 
care  and  observation  woald  have  discovered  all 
and  either  of  these  defects  if  they  had  existed, 
and  they  miist  have  so  foand,  as  they  could  not 
have  singled  out  a  defect  which  ordinary  care 
would  have  discovered,  because  the  particular 
defect  was  entirely  unknown.*' 

In  De  Graflr  ▼.  New  York  C.  A  H.  R.  R.  Co. 
(1870)  76  N.  Y.  125,  the  court,  in  setting  aside  a 
verdict  on  the  ground  that  it  was  not  proved 
what  the  defect  was,  nor  that  a  proper  exami- 
nation had  not  been  made,  nor  that  an  examina- 
tion would  have  discovered  the  defect  which 
caused  the  breaking,  said :  "Upon  the  next  prop- 
osition, that  the  exercise  of  ordinary  care 
would  have  discovered  the  defect,  and  that  the 
defendant  neglected  to  exercise  such  care,  a 
careful  examination  has  failed  to  satisfy  me 
that  the  evidence  was  sufficient  to  warrant  a 
verdict.  In  the  first  place,  assuming  a  defect, 
there  is  no  evidence  what  it  was  or  the  nature 
of  it.  The  car  was  In  a  train  going  west,  and  it 
iioes  not  appear  that  anyone  ever  saw  the  chain 
afterwards,  except  the  person  who  took  the 
plaintiff's  place  after  the  accident,  and  he  only 
looked  at  it  with  a  lantern  at  a  station,  and 
saw  that  it  was  broken.  There  is  some  evi- 
*  dence,  although  slight,  that  the  car  did  not  be- 
long to  the  defendant.  There  was  an  entire  ab- 
sence of  evidence  as  to  the  nature  and  char- 
acter of  thp  defect,  or  the  cause  of  the  break- 
ing." 

In  Cherokee  &  P.  Coal  &  Min.  Co.  v.  Britton 
(1896)  3  Kan.  App.  292 ;  a  general  verdict  fbr  a 
plaintiff  Injured  by  the  fall  of  the  roof  of  a 
tunnel  was  held  to  be  inconsistent  with  a  spe- 
cial finding  (1)  that  there  was  no  evidence  to 
show  that  the  rock  was  known  to  be  loose,  and 
(2)  that  the  miners  and  other  employees  con- 
sidered the  place  safe. 

In  an  action  by  an  employee  against  his  em- 
ployer for  injuries  caused  by  the  negligence  of 
a  fellow  servant,  a  special  finding  that  no  agent 
of  the  employer  knew  of  the  latter's  unfitness 
and  recklessness,  will  not  defeat  a  general  ver- 
dict in  favor  of  the  plaintiff,  inasmuch  as  such 
a  finding  does  not  rebut  the  presumption  that 
notice  will  be  presumed,  where  the  employee  is 
so  grossly  and  notoriously  unfit  that  not  to 
know  of  his  unfitness  is  negligence.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Doyle  (1877)  18  Kan.  58. 

In  Atchison.  T.  &  S.  P.  R.  Co.  v.  Swarts  (1897) 
58  Kan.  235,  it  was  contended  "that  the  evi- 
dence failed  to  establish  negligence  upon  the 
part  of  the  railroad  company,  and  also  that,  by 
two  special  findings  of  the  jury,  It  was  acquitted 
of  negligence.  These  findings  are  as  follows: 
•Q.  Did  It  not  (referring  to  the  hole),  by  its  ap- 
pearance indicate  that  It  had  been  in  that  condi- 
tion for  a  considerable  time?  A.  We  cannot  de- 
termine how  long.  Q.  Did  defendant  have  any 
knowledge  of  defect  in  the  track  or  hole,  if 
any  there  was,  at  the  time  of  the  accident?  A. 
We  do  not  know.'  .The  court,  however,  declared 
that  these  answers,  under  former  decisions  con- 
struing others  of  a  like  kind,  were  to  be  taken 
as  negative  to  the  existence  of  the  facts  neces- 
sary to  charge  the  company  with  liability,  and 
were  therefore  equal  in  effect  to  an  affirmative 
finding  that  the  company  had  no  knowledge  of 
the  hole  in  Its  track,  and  also  that  such  hole 
had  not  been  there  for  such  length  of  time  as 
to  charge  the  company  with  negligence  In  al- 
lowing the  same." 

Pursuing  the  same  plan  as  that  adopted  in  the 
preec'ding  section,  we  shall  now  proceed  to  cite 
a  uoii<ber  of  cases  illustrating  the  c-fTect  of  Ibe 
general  principle  in  its  application  to  the  vari- 
ous special  duties  of  the  master. 
41  L.  R.  A. 


2.  As  to  place  of  work. 


In  Ffltham  v.  England  (1866)  }j.  R.  2  Q.  15. 
S3.  36  L.  J.  Q.  B.  N.  S.  14,  15  Week.  Rep.  151, 
7  Best  &  S.  676,  one  of  the  grounds  of  the- 
decision  was  that  no  evidence  whs  produced 
which  showed  that  the  defendant  knew,  or 
ought  to  have  known,  that  certain  piers,  one  of 
which  fell  and  hurt  the  plaintiff,  were  insuffl- 
cleut  for  the  use  to  which  they  were  applied. 

A  railway  servant,  in  order  to  recover  dam- 
ages for  an  injury  caused  by  a  defective  road- 
h***U  must  show  that  the  officers  charged  wit.i 
tbe  duty  of  seeing  that  It  was  in  good  condition 
l>ad  notice  that  it  was  defective,  and  having 
sucJi  notice  neglected  to  repair  it.  Houston  i^ 
T.  C.  R.  Co.  V.  Dunham  (1878)  49  Tex.  181;  S.  P. 
Chicago  &  E.  R.  Co.  v.  Binkopski  (1897)  (111. 
App.)  2  Chicago  L.  J.  Wkly.  433.    ' 

"An  Imperfect  connection  of  the  track  mtr 
have  existed  in  consequence  of  internal  and  In- 
visible defects  in  the  materials  employed 
which  have  escaped  the  closest  scrutiny  and  set 
at  naught  the  exercise  of  the  utmost  care  and 
diligence  of  the  company."  Indianapolis  &  C. 
R.  Co.  T.  Love  (1858)  10  Ind.  554. 

In  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  AdamH- 
(1885)  105  Ind.  151,  the  court  said:  "If  the  case- 
before  us  is  to  rest  alone  upon  the  alleged  negli- 
gence of  appellant  as  connected  with  the  al- 
leged defective  rail,  then  it  must  be  shown  that 
the  rail  was  so  defective  when  put  in  place  hy 
appellant,  or,  if  it  afterwards  became  worn  and 
defective,  that  appellant  knew  of  the  defective^ 
and  dangerous  condition,  or  that  it  was  defec- 
tive and  dangerous  for  such  a  length  of  time, 
that  appellant  might  and  ought  to  have  known, 
of  it  b>  the  exercise  of  reasonable  attent<oa, 
care,  and  diligence." 

A  raUioad  company  is  not  liable  for  an  acci- 
dent bj  which  at;  employee's  foot  is  caught  hy 
a  splinter  on  the  inside  of  a  railroad  track  or 
rail,  ''unless  it  had  notice  of  the  defect,  or,  in 
the  01  er else  of  reasonable  care,  should  have 
known  of  It,  or  have  apprehended  it  to  be  dan- 
gerous." Doyle  V.  St.  I'aul,  M.  A  M.  R.  Co. 
(1889)  42  Minn.  79. 

Whrrr  there  Is  no  conflict  of  evidence  as  ta 
the  care  and  skill  used  in  the  construction  and 
uiulnienance  of  a  bridge,  the  Inspection  to- 
which  it  was  subjected,  the  adequate  skill  and 
competency  of  the  employees  engaged  lu  rime 
specified  duty,  the  experience  of  defendant, 
botli  in  the  construction  and  duration  of  such 
structures,  and  the  absolute  want  of  any  no- 
tice to  di'fcndant  or  any  of  Its  employees,  of 
any  defect,  real  or  suspected,  in  a  bridge  which, 
broke  down,  the  conclusion  is  inevitable,  that 
the  defendant  was  not  guilty  of  the  want  of 
such  care  in  respect  to  its  employees,  as  It 
was  their  duty  to  bestow  upon  its  officers,  and 
it  is  the  duty  of  the  court  to  take  the  case  from 
the  jury,  and  hold  that,  on  the  established 
facts,  the  plaintiff  cannot  recover.  Warner  v. 
Erie  R.  Co.  (1868)  39  N.  Y.  468,  474. 

Where  the  evidence  does  not  show  that  any 
particular  method  of  moving  the  large  driving- 
wheels  of  locomotives  is  generally  known  and 
practised  in  machine  shops,  or  known  to  the  de- 
fendant himself,  it  is  error  to  leave  it  to  the 
Jury  to  say  whether  the  defendant  was  negli- 
gent in  not  Instructing  the  plaintiff  how  such  a 
wheel  could  be  moved  with  safety.  Richmond 
Locomotive  &  Mach.  Works  v.  Ford  (1897;  Va.) 
27  S.  E.  509. 

A  railroad  employee  assumes  the  risk  of  a 
plank  fit  a  crossing  gradually  working  loose  and 
striking  the  footboard  of  an  engine  upon  which 
he  is  riding,  where  the  defective  condition  of 
the  plank  progressed  unnoticed  until  the  mo- 


1898. 


WaLKOWSKI  ¥.    PSMOKBA  «&  GOGSBIC  CONSOLIDATED  MiNES. 


51 


mont  of  Injury.  Peoria,  D.  &  B.  R.  Co.  v. 
Hardwick  (1893)  58  III.  App.  161. 

In  Skldmore  v.  Weat  Virginia  &  P.  R.  Co. 
(Ig95)  41  W.  Va.  293,  a  aection  hand  while  en- 
gaged with  other  section  hands  in  clearing  away 
a  wreck  vnder  the  superrlslon  of  a  section  boss 
and  the  overseer  of  the  road  was  injured  by  the 
falling  out  of  the  bottom  of  an  overturned  ten- 
der In  consequence  of  the  fracture  of  the  bolts 
which  held  it  in  its  place.  The  court  held  that 
the  plaintiff  could  not  recover,  for  the  reason 
that  the  supervisor  or  boss  could  not  have  dis- 
covered the  existence  of  such  a  danger  without 
finding  si^me  means  of  actually  reaching  the 
fractured  bolts,  and  that  they  were  manifestly 
ignorant  of  the  existence  of  any  such  danger, 
inasmuch  as  they  had  been  working  in  the  place 
occupied  by  plaintiff  when  he  was  Injured,  a 
few  moments  before  the  accident  occurred. 

A  rallrv>ad  engineer  is  net  negligent  towards 
a  switchman  on  a  switch  engine,  so  as  to  charge 
the  company  with  liability  for  injuries  to  the 
latter.  In  running  by  an  oil  box  near  the  track 
but  far  enough  away  to  permit  the  engine  to 
pass  safely,  unless  he  knows  or  has  reason  to 
believe  that  the  switchman  is  in  such  a  position 
that  he  may  be  injured  in  passing  such  box. 
Louisville  &  N.  R.  Co.  v.  Bouldln  (1895)  110  Ala. 
185. 

A  railroad  compemy  is  not  liable  for  injuries 
received  by  an  employee  engaged  in  the  removal 
of  trestles,  due  to  the  insecurity  of  timber  ap- 
parently solid  and  fixed,  over  which  the  em- 
plojee  was  obliged  to  pass,  and  which,  giving 
way,  threw  him  to  the  ground  below.  In  the  ab- 
sence of  knowledge,  actual  or  constructive,  of 
snch  Insecurity  on  the  part  of  the  company. 
Moore  v.  Pennsylvania  R.  Co.  (1895)  167  Pa.  495. 

An  action  by  an  employee  injured  by  the  giv- 
ing way  of  a  wooden  slat  in  a  ladder  which  he 
was  descending  should  be  dismissed  where  the 
evidence  does  not  indicate  what  the  defect  was 
or  that  the  ladder  was  not  safe  when  built,  and 
does  not  show  any  defect  In  the  slat  or  its  fast- 
ening which  would  have  been  revealed  upon  in- 
spection. Schorning  v.  Knickerbocker  Ice  Co. 
(1891)  38  N.  Y.  S.  R.  27. 

Where,  in.  an  action  for  personal  injuries  sus- 
tained by  an  employee  by  falling  into  a  well- 
hole,  there  Is  no  evidence  that  the  lid  of  the 
latter  was  left  In  an  unsafe  condition  at  the 
time  of  the  accident,  by  the  defendant,  or  by 
anyone  for  such'  a  length  of  time  before  the 
accident  that  the  defendant  ought  to  have 
known  its  condition,  the  verdict  should  be  in 
defendant's  favor.  Clough  v.  Hoffman  (1890) 
132  Pa.  626. 

A  journeyman  baker  cannot  recover  against 
his  employer  for  an  injury  caused  by  the  failing 
In  of  a  recently  built  oven,  constructed  by  the 
lessor  of  defendant,  and  of  whose  defective  con- 
dition defendant  had  no  knowledge,  actual  or 
constructive.    Nason  v.  West  (1886)  78  Me.  253. 

In  order  to  charge  the  owner  or  operator  of  a 
coal  mine  with  negligence  because  of  the  falling 
of  loose  rock  or  earth  from  the  roof  of  the  mine, 
he  mnst  have  had  previous  knowledge  of  the  de- 
fective condition  of  the  roof,  or  "by  the  exer- 
cise of  ordinary  care  and  prudence,*'  have  been 
able  to  discover  such  defective  condition. 
Cherokee  &  P.  Coal  &  Mln.  Co.  v.  Britton  (1896) 
8  Kan.  App.  292. 

Owners  of  a  coal  mine  are  not  liable  for  the 
death  of  an  employee  caused  by  the  falling  of  a 
quantity  of  coal  and  slate  from  the  roof  of  an 
entry  or  lateral  tunnel,  where  the  falling  took 
place  without  the  warning  signs  and  dropping 
of  coal  that  usually  precede  it,  and  those  who 
made  the  usual  and  necessary  tests  deemed  it 
suitable  and  safe,  although  it  was  deemed  un- 
safe by  tome  of  the  employees  who  kept  their 
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opinions  to  themselves.  Southwest  ImproT.  Co. 
V.  Andrew  (1889)  86  Va.  270. 

Injuries  received  by  a  miner  through  striking 
bis  pick  against  a  piece  of  giant  powder  in  the 
loose  rock  thrown  down  by  a  blast,  must  be  re- 
garded as  the  result  of  an  unforeseen  and  un- 
avoidable accident,  where  the  presence  of  the 
powder  could  not  have  become  known  to  the 
employer's  representative  In  the  exercise  of  rea- 
sonable diligence.  Kelley  v.  Cable  Co.  (1889)  8 
Mont.  440. 

A  master  is  not  guilty  of  personal  negligence 
rendering  him-  liable  for  injuries  to  an  employee 
from  an  explosion  of  a  blast  which  he  was  justi- 
fied in  believing  had  been  before  exploded,  be- 
cause he  sent  the  employee  to  work  about  the 
hole  which  was  being  excavated,  and  sent  an- 
other employee  who  had  supervision  of  the 
work  to  another  place,  although  the  latter  was 
apparently  reluctant  to  leave  the  hole,  the  de- 
fendant having  no  reason  to  suppose  that  the 
safety  of  anyone  was  dependent  on  his  continu- 
ing the  work.  O'Nell  v.  O'Leary  (1895)  164 
Mass.  387. 

A  master  cannot  be  rendered  liable  on  the 
ground  of  negligence  by  showing  that  the  work 
which  the  servant  was  directed  to  do  was  es- 
sential to  the  safety  of  a  ship  on  which  the 
servant  was  employed  by  the  master,  and  that 
he  permitted  the  ship  to  leave  port  without  its 
being  done,  and  without  having  on  board  a 
skilled  machinist  to  do  it.  and  that  it  was  out- 
side the  scope  of  the  servant's  employment, 
and  that  he  was  unfit  to  do  It,  unless  It  is  also 
shown  that  the  work  was  dangerous,  and  that 
the  master  knew  or  ought  to  have  known  that 
It  was  so.  Smyly  v.  Glasgow  &  L.  Steam 
Packet  Co.  (1868)  16  Week.  Rep.  483. 

A  contractor  for  the  building  of  a  sewer  Is 
not  liable  for  the  death  of  a  workman  caused 
by  the  caving  in  of  a  bank,  which  resulted  from 
the  bursting  of  one  or  other  of  two  water  pipes 
running  parallel  with  and  within  2  feet  of  the 
sewer,  filling  the  trench  with  water,  where  the 
existence  of  one  of  such  pipes  was  altogether 
unknown  to  the  defendant,  and  he  was  not 
aware  that  the  other,  although  laid  by  him,  was 
defective,  and  there  was  no  negligence  In  the 
manner  of  bracing  the  bank.  Hosklns  v.  Stew- 
art (1800)  57  Hun,  380. 

A  railroad  company  Is  not  liable  for  Injuries 
to  an  employee  from  being  exposed  to  poisonous 
gases  generated  by  coal  fires  In  its  roundhouse, 
whose  effect  is  enhanced  by  the  admission  of 
extreme  cold  air,  where  it  was  ignorant  of  the 
unwholesome  and  dangerous  condition  of  the 
building,  and  could  not  by  the  exercise  of  ordi- 
nary care  have  known  of  the  danger.  Maltland 
V.  Cleveland,  L.  &  W.  R.  Co.  (1896)  3  Ohio  Leg. 
News,  289. 

An  employer  Is  not  liable  for  an  injury  to  an 
employee  sent  to  remove  a  cap  from  a  force 
pump  used  in  applying  whitewash  to  premises, 
caused  by  whitewash  blown  Into  his  face  and 
eyes  by  the  compressed  air  after  he  had  re- 
moved the  cap,  where  the  pump  was  selected 
by  a  person  having,  experience  in  the  use  of 
such  apparatus,  and  was  apparently  in  good 
condition.  Kelley  v.  Forty-second  Street  M.  &, 
St.  N.  Ave.  R.  Co.  (1890)  58  Hun,  93. 

The  owner  of  a  vessel  Is  not  liable  for  the 
death  of  a  member  of  the  crew  by  falling  Into 
the  water  from  an  opening  In  the  ship's  side 
because  of  defective  appliances  to  close  it,  in 
the  absence  of  knowledge  of  the  defect  or  of 
facts  equivalent  to  such  knowledge.  Geoghe- 
gan  V.  Atlas  S.  S.  Co.  (1893)  3  Misc.  224. 

A  railroad  company  is  not  liable  to  an  em- 
ployee for  Injuries  caused  by  defects  in  a  bridge 
unless  the  company  "was  ignorant  of  Its  condi- 
tion through  its  negligence  or  want  of  proper 
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An  employer  Is  not  liable  for  an  Injury  to  a 
seryant  caused  by  the  breaking  of  an  electrlc- 
llght  pole  due  to  a  defect  therein,  where  the 
most  careful  scrutiny  would  not  have  disclosed 
the  defect.  Essex  County  Electric  Co.  t.  Kelly 
(1894)  67  N.  J.  L.  100. 

An  Instruction  Is  correct  which  tells  the  Jury 
that  the  plaintiff  can  recover  If  he  was  placed 
under  the  orders  of  defendant's  foreman  and 
directed  by  him  to  ascend  a  ladder  which  the 
foreman  knew,  or,  by  the  exercise  of  ordinary 
care,  would  have  known,  to  be  Insecurely 
braced,  and  the  plaintiff  himself  neither  knew, 
nor  by  the  exercise  of  ordinary  care  could  have 
known,  of  such  insecure  bracing.  Herdler  v. 
Buck's  Stove  &  Range  Co.  (1896)  136  Mo.  3. 

In  some  cases  the  principle  that  an  employer 
is  not  liable  for  exposing  a  servant  to  unknown 
perils  in  the  place  of  work  has  been  considered 
with  special  reference  to  the  servant's  want  of 
capacity  for  performing  the  work  he  is  directed 

Crowley  v.  Appleton  (1888)  148  Mass.  98,  was 
an  action  to  recover  for  personal  Injuries  occa- 
sioned to  the  plaintiff,  while  in  the  defendant's 
employ,  by  being  placed  by  him  In  a  position  of 
peculiar  danger.  Evidence  was  given  that  the 
plaintiff  was  subject  to  epileptic  fits,  and  was 
Ignorant  of  the  fact.  The  judge,  after  Instruct- 
ing the  jury  that  the  plaintiff  must  show  that 
he  was  subject  to  such  fits,  that  he  did  not 
know  this,  that  the  defendant  did,  and  further 
that  the  defendant  "knew  or  had  cause  to  know 
that  plaintiff  did  not  know  anything  about  it," 
amplified  the  last  clause,  stating  that,  whether 
the  defendant  knew  that  the  plaintiff  was  Igno- 
rant of  his  malady  might  be  proved  by  circum- 
stantial, as  well  as  by  direct,  evidence.  The 
plaintiff  excepted  to  this  statement,  and,  with- 
out asking  for  any  instruction  as  to  the  defend- 
ant's duty  If  only  he  "had  cause  to  know"  the 
plaintiff's  Ignorance,  requested  an  Instruction 
making  the  defendant  responsible  if  the  plain- 
tiff wa«  Ignorant  of,  and  the  defendant  was 
acquainted  with,  the  malady,  without  regard  to 
the  inquiry  as  to  whether  the  defendant  knew 
or  had  cause  to  know  the  plaintiff's  Ignorance. 
Held,  that  the  Instruction  as  given  was  correct, 
and  that  the  one  requested  was  properly  re- 

^"n  Lalor  v.  Chicago,  B.  &  Q.  R.  Co.  (1869)  52 
111.  401,  4  Am.  Rep.  616,  the  declaration  alleged 
that  the  decease  was  employed  about  the 
depot  grounds  and  freight  house  as  a  common 
laborer,  specially  for  the  purpose  of  loading  and 
unloading  the  freight  cars,  at  monthly  wages, 
and  for  no  other  or  different  purpose  whatever; 
that,  while  he  was  engaged  In  loading  a  freight 
car  he  was  ordered  by  the  superintendent,  who 
directed  affairs  of  the  company  about  the  depot, 
to  couple  a  freight  car  with  other  cars  attached 
to  a  locomotive,  contrary  to  the  special  engage- 
ment of  the  deceased,  and  to  do  which  he  was 
unversed  and  Inexperienced,  which  fact  was 
well  known  to  the  superintendent;  and  that 
while  so  engaged,  having  to  go  between  the 
cars  for  the  purpose,  the  engine  was  so  care- 
lessly managed  as  to  bring  the  cars  together 
with  great  force,  and  while  he  was  so  between 
them,  by  means  of  which  he  was  crushed  to 
death.  The  court  held  the  complaint  not  to  be 
demurrable,  saying:  **The  deceased  engaged 
to  perform  work  only  ordinarily  hazardous;  he 
was  compelled  to  do  other  work  extrahazard- 
ous, by  which  he  lost  his  life,  the  superintend- 
ent knowing  he  was  unskilled  and  unacquainted 
with  the  manner  of  doing  such  work  when  he 
ordered  deceased  to  perform  It.  Admitting  the 
deceased  was  in  the  same  general  service  as  the 
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superintendent,  his  sphere,  however,  was  a  spe-  ' 
clal  one,  and  so  subordinate  as  to  compel  him 
to  yield  Implicit  obedience  to  the  command  of 
the  superintendent.  The  company  was  con- 
structively present,  by  and  through  this  officer, 
and  must  be  charged  accordingly.  It  was,  then, 
by  the  direct  command  of  the  company,  the  de- 
ceased was  exposed  to  this  peril,  and  one  out 
of  the  line  of  the  business  he  had  contracted  to 
perform." 

Compare  also  the  ruling  that  the  owner  of  a 
blast  furnace  Is  not  liable  for  Injuries  to  an  em- 
ployee from  the  Inhalation  of  gas  not  sufficient 
In  quantity  to  affect  an  ordinary  man,  l>ecause 
the  lungs  of  such  employee  were  over-sensitive 
from  previous  illness,  where  his  employer  had 
no  reason  to  suppose  that  he  was  not  suffi- 
ciently strong  to  endure  the  gas  without  risk. 
Parlin  v.  Flnfrouck  (1896)  65  111.  App.  174. 


8.  As  to  mcuihinery. 

To  support  an  allegation  of  negligence  on  the 
part  of  the  employer  with  reference  to  insuf- 
ficient strength  or  construction  of  some  portion 
of  a  machine,  and  Its  being  unskilfully  applied 
to  the  purpose  of  sustaining  a  weight,  "It  Is 
necessary,  not  only  to  show  that  the  machine 
was  insufficient  and  that  this  deficiency  did  not 
arise  from  any  Inherent,  secret  defect,  but  that 
It  was  known,  or  might  by  the  exercise  of  due 
skill  and  attention  have  been  known,  to  the 
employer."  Weems  v.  Mathleson  (1861)  4 
Macq.  H.  L.  Cas.  25. 

As  between  a  railroad  company  and  its  em- 
ployees, the  railroad  company  Is  not  necessarily 
negligent  in  the  use  of  defective  machinery,  not 
obviously  defective,  but  it  Is  negligence  in  such 
cases  only  where  it  has  notice  of  the  defects,  or 
where  It  has  failed  to  exercise  reasonable  and 
ordinary  diligence  In  discovering  them,  and  In 
remedying  them.  Atchison.  T.  &  8.  F.  R.  Co. 
V.  Wagner  (1885)  33  Kan.  666. 

The  right  of  the  servant  to  recover  for  in- 
juries Incurred  In  the  use  of  defective  machin- 
ery depends  on  proof  that  the  injuries  were  so 
Incurred,  and  that  "the  master  was  aware  of 
the  defect,  or  that  the  use  of  reasonable  care  on 
his  part  would  have  disclosed  the  defect." 
Covey  v.  Hannibal  &  St.  J.  R.  Co.  (1886)  86  Mo. 
635 ;  Following  Elliott  ▼.  St.  Louis  &  I.  M.  R. 
Co.  (1878)  67  Mo.  272. 

A  railroad  company  Is  not  liable  to  a  yard 
switchman  familiar  with  the  duties  and  dan- 
gers of  coupling  because  of  an  injury  resulting 
from  a  defective  spring  In  a  draw-bar,  of  which 
neither  It  nor  any  of  Its  employees  had  knowl- 
edge, actual  or  constructive.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Wagner  (1885)  83  Kan.  660. 

The  employer  of  a  charwoman  who  cut  her 
hand  upon  a  piece  of  glass  in  a  washtub  was 
held  not  liable  without  proof  that  he  knew  or 
had  reason  to  suspect  that  the  glass  was  in  the 
tub,  where  she  herself  procured  the  tub  from 
the  washroom  and  poured  some  of  the  water 
into  It,  although  the  employer's  wife  also 
brought  water  from  a  stove  and  poured  It  into 
the  tub.    Flynn  v.  Beebe  (1868)  98  Mass.  575. 

An  employee  assumes  the  risk  of  an  accident 
resulting  from  a  cause  not  discoverable  in  ad- 
vance, when  there  Is  no  visible  defect  In  any 
part  of  the  machinery,  or  knowledge  of  defect 
on  the  part  of  those  using  it,  or  of  his  employer. 
Bradbury  v.  Kingston  Coal  Co.  (1893)  157  Pa. 
231. 

A  master  is  not  liable  for  Injuries  to  a  servant 
who  fell  into  a  vat  of  boiling  dye,  because  of 
the  breaking  of  a  fork  which  he  was  using  to 
press  down  the  material  In  process  of  dyeing, 
where  the  defect  could  not  be  seen  on  examina- 
tion, and  the  fork  would  have  been  considered 
by  a  careful  man  safe  to  use  at  the  time.    Mc- 
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AToy   T.   Pennsylvania  Woolen  Co.   (1891)  140 
r«.  1. 

The  mere  fact  that  the  brakes  on  a  coal  car 
were  oat  of  order  at  the  time  an  employee 
thereon  was  injured  is  insufficient  to  render  the 
employer  liable,  unless  he  had  an  opportunity 
for  knowledge  of  such  defects,  or  should  have 
known  of  them.  Mlxter  t.  Imperial  Coal  Co. 
(1SD3)  152  Pa.  895. 

A  master  is  not  liable  for  injury  to  an  em- 
ployee caused  by  the  breaking  of  machinery 
or  tools,  due  to  a  defect  therein,  unless  he 
either  knew  or  ought  to  have  known  of  such  de- 
fect. Myers  v.  American  Steel  Barge  Co.  (1896) 
64  111.  App.  187. 

A  shipowner  is  not  liable  where  an  eye-bolt 
countersunk  in  the  deck  of  a  ship,  and  appar- 
ently in  sound  condition,  gives  way  owing  to  a 
fracture  below  the  surface  of  the  deck.  The 
Flowergate  (1887)  31  Fed.  Rep.  762. 

An  employer  is  not  liable  for  an  accident  to  a 
servant  resulting  from  the  use  of  a  defective 
tool,  where  it  was  originally  in  good  condition, 
in  the  absence  of  notice  that  it  subsequently 
became  unsafe.  Louisville,  E.  &  St.  L.  Consol. 
R.  Co.  ▼.  Allen  (1893)  47  111.  App.  465. 

A  master  is  not  liable  for  the  breaking  of  a 
rope,  where  it  is  not  discolored  and  there  is 
nothing  whatever  in  its  appearance  to  suggest 
a  suspicion  of  its  unsoundness.  Ersklne  v. 
Chino  VaUey  Beet-Sugar  Co.  (1896)  71  Fed.  Rep. 
270. 

In  Bradbury  v.  Kingston  Coal  Co.  (1893)  157 
Pa.  231,  the  breaking  of  a  wire  pin  which  caused 
an  engineer  to  lose  control  of  the  throttle  of  his 
engine,  resulting  indirectly  in  an  Injury  to  a 
miner  descending  the  shaft  of  a  mine  was  held 
to  be  one  of  the  ordinary  risks  of  employment 
by  the  workman,  where  the  pin  was  not  known 
to  be  defective,  but  for  seven  years  had  con- 
tinuously and  successfully  served  its  use  with- 
out any  change,  repair,  substitution,  or  visible 
defect,  and  gave  no  external  indication  of  de- 
fect up  to  the  time  of  the  accident. 

In  the  following  cases  the  absence  of  con- 
structive knowledge  is  relied  upon  in  connec- 
tion witb  two  other  defenses: 

A  railroad  company  is  not  liable  for  injuries 
to  a  fireman  through  the  turning  of  a  step  upon 
the  eni^lne  while  he  was  carefully  alighting 
from  the  moving  engine,  where  the  accident  re- 
sulted from  his  unnecessarily  leaving  the  en- 
gine while  in  motion,  or  the  defect  was  not  dis- 
coverable on  Inspection,  and  the  employer  had 
no  notice  thereof,  or  the  accident  was  due  to 
the  failure  of  the  engineer  to  discover  or  report 
that  the  step  was  out  of  order.  Texas  &  P.  R. 
Co.  V.  Patton  (1894)  61  Fed.  Rep.  259,  9  C.  C. 
A.  487. 

A  street-car  company  is  not  liable  for  injuries 
to  a  boy  in  its  employ  engaged  in  driving  horses 
attached  to  a  car,  by  his  falling  upon  the  track, 
owing  to  the  horses  and  those  of  a  team  met 
becoming  excited  and  the  negligence  of  a  motor- 
man  handling  such  car,  where  he  was  r.rt  re- 
quired or  expected  to  ride  upon  the  car,  and  the 
lines  were  not  defective  for  driving  upon  the 
ground,  and  it  had  no  notice  or  knowledge  that 
the  horses  were  likely  to  become  excited.  Con- 
solidated Street  It.  Co.  v.  Maier  (1893)  9  Ohio 
C.  C.  268. 

4.  As  to  servanttu 

To  render  a  master  chargeable  for  retaining 
a  careless  servant,  it  must  be  shown  that  the 
master  knew  of  the  acts  of  carelessness,  or  was 
culpably  Ignorant  thereof.  Huffman  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1883)  78  Mo.  60. 

Or,  as  the  rule  has  also  been  stated.  Incom- 
petence of  an  employee  whose  negligence  causes 
the  death  of  a  fellow  servant  does  not  render 
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the  employer  liable  at  the  time  of  the  hiring^ 
unless  he  knew  that  the  servant  was  incompe- 
tent, or  retained  him  in  the  service  after  notice 
of  such  incompetency.  Reiser  v.  Pennsylvania 
Co.  (1892)  152  Pa.  38. 

"Railroad  companies  are  not  required  to  em- 
ploy skilled  engineers  as  firemen,  and,  if  it  Is 
the  prevailing  custom  of  engineers  to  leave  the 
firemen  In  charge  of  their  engines  when  switch- 
ing or  similar  work  Is  to  be  done,  then  It  Is  to 
be  presumed  that  brakemen,  when  they  engage 
or  continue  in  their  employment  with  the 
knowledge  of  the  custom,  assume  the  additional 
hazard  which  the  custom  involves,  and  can  be 
entitled  to  a  compensation  from  the  company 
for  Injury  caused  by  a  fireman's  incompetent 
management  of  an  engine  only  when  his  fit- 
ness was  below  what  ought  to  be  required  of 
firemen,  and  when  the  fact  of  unfitness  was 
known,  or  ought  reasonably  to  have  been 
known,  to  the  master  mechanic  or  other  like 
representative  of  the  company."  Louisville  & 
N.  R.  Co.  V.  Kelly  (1894)  24  U.  S.  App.  103,  63 
Fed.  Rep.  407. 

The  law  presumes  that  the  duty  of  the  master 
In  selecting  proper  servants  was  performed; 
and  before  a  servant  can  recover  he  Is  bound  to 
prove,  not  only  that  the  fellow  servant  by 
whose  negligence  he  was  Injured  had  previously 
been  negligent  in  the  discharge  of  his  duties, 
but  that  the  defendant  knew  of  his  negligence, 
or  was  negligent  In  not  ascertaining  it.  Wall  v. 
Delaware,  L.  &  W.  R.  Co.  (1889)  54  Hun,  454. 

A  steam-ferry  company  is  not  liable  for  the 
death  of  an  oiler  of  the  machinery  on  a  ferry 
boat,  caused  by  the  alleged  negligence  of  the  en- 
gineer and  his  starting  the  machinery  without 
warning  the  deceased,  on  the  ground  that  the 
engineer,  although  skillful  and  competent,  was 
at  times  unreliable  because  of  drinking  liquor, 
unless  the  company  knew  or  had  the  means  of 
knowng  of  his  habits  and  consequent  unreliabil- 
ity. Stevens  v.  San  Francisco  A  N.  P.  R.  Co. 
(1893)  100  Cal.  554. 

To  the  same  effect,  see  Kindel  v.  Hall  (1896) 
8  Colo.  App.  63;  Crew  v.  St.  Louis,  K.  &  N.  W. 
R.  Co.  (1884).  20  Fed.  Rep.  87;  Stevens  v.  San 
Francisco  &  N.  P.  R.  Co.  (1893)  100  Cal.  554; 
Bogard  v.  Louisville,  E.  &  St.  L.  R.  Co.  (1885) 
100  Ind.  491;  S.  P.  Lake  Shore  &  M.  S.  R.  Co. 
V.  Stupak  (1886)  108  Ind.  1;  Cincinnati,  H.  &  I. 
R.  Co.  V.  Madden  (1893)  134  Ind.  462;  United 
States  Rolling  Stock  Co.  v.  Wilder  (1886)  U6 
111.  100;  Smith  v.  B.  W.  Backus  Lumber  Co. 
(1896)  64  Minn.  447;  Maxwell  v.  Hannibal  &  St. 
J.  R.  Co.  (1884)  85  Mo.  95;  St.  Louis,  A.  &  T.  H. 
R.  Co.  V.  Corgan  (1891)  49  111.  App.  229;  Dow  v. 
Kansas  P.  R.  Co.  (1871)  8  Kan.  642;  Lawler  ▼. 
Androscoggin  R.  Co.  (1873)  62  Me.  467;  Blake  v. 
Maine  C.  R.  Co.  (18XP)  70  Me.  60,  35  Am.  Rep. 
297. 

It  has  been  held  error  to  refuse  an  instruction 
to  the  effect  that  an  employer  is  not  liable  for 
injuries  due  to  the  incompetence  of  a  fellow  ser- 
vant unless  he  knew,  or  ought  to  have  known, 
of  such  Incompetence.  Louisville  &  N.  R.  Co. 
V.  Kelly  (18D4)  24  U.  S.  App.  103,  63  Fed.  Rep. 
407. 

A  locomotive  engineer's  opinion,  that  if  he 
had  obeyed  the  order  of  the  yard  master  to 
place  his  engine  on  the  main  track  when  a  com- 
ing train  was  past  due  he  would  have  gotten 
into  trouble,  is  inadmissible  to  show  that  the 
company  was  negligent  in  keeping  the  yard- 
master  in  its  employment,  unless  the  case  had 
been  brought  to  the  knowledge  of  Its  officers. 
Michigan  C.  R.  Co.  v.  Gilbert  (1881)  46  Mich. 
176. 

The  Pennsylvania  mine  law  of  1885,  providing 
that  a  person  employed  at  an  engine  shall  be  a 
sober  and  competent  person,  has  not  changed 
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the  *ommon-iaw  rule  that  an  employer's  liabil- 
ity, in  so  far  as  it  depends  on  the  incompetence 
of  a  servant,  is  referred  to  the  question  whether 
he  was  aware  of  such  incompetence  or  not. 
Mulhern  v.  Lehigh  Valley  Coal  Co.  (1804)  161 
Pa.  270. 

iV.  Rule  when  the  dangeroua  eondUion  Is  due  to 
the  act  of  a  stranger  or  of  a  fellow  servant  or  to 
the  operation  of  some  aJinomuU  physical  force. 

The  cases  cited  in  the  last  subdivision  relate 
to  perils  arising  oat  of  imperfections  which 
either  existed  at  the  time  the  instrumentalities 
were  brought  into  use,  or  which  supervened 
after  such  use  began,  as  the  result  of  a  gradual 
or  sudden  deterioration  in  the  quality  of  the  in- 
strumentalities themselves.  The  same  princi- 
ples are  a  fortiori,  applicable  where  that  dan- 
gerous condition  is  created  by  the  positive  act 
of  some  responsible  agent,  whether  a  stranger 
to  the  contract  of  service  or  not,  or  by  the 
operation  of  physical  forces  beyond  the  mas- 
ter's control. 

On  the  one  hand,  the  fact  that  the  abnormal 
conditions  are  due  to  the  act  of  a  stranger  Is  no 
defense,  where  the  master  has  full  knowledge 
thereof,  and  the  danger  which  Is  threatened,  for 
a  considerable  time  before  the  servant  received 
his  injurv.  Erslew  v.  New  Orleans  &  N.  E.  R. 
Co.  (1896)  40  La.  Ann.  86,  where  a  steam-rail- 
way company  was  held  to  be  negligent  in  per- 
mitting an  electric  street-car  company  to  so 
construct  and  maintain  over  its  tracks  a  guy 
wire  that  it  endangered  the  lives  of  its  servants 
and  employees. 

It  is  the  duty  of  a  railroad  company  to  see 
that  Its  locomotive  engines  after  their  runs  are 
left  in  a  place  of  safety.  If  left  where  they  are 
liable  to  be  put  In  motion  by  the  careless,  negli- 
gent, or  wilful  act  of  outside  parties.  It  is  as 
much  the  duty  of  the  railroad  company  to  see 
that  they  are  properly  guarded  to  prevent  acci- 
dents from  occurring  as  It  is  to  see  that  a  suflfl- 
clent  number  of  employees  are  put  on  board  the 
trains  set  in  motion  by  its  own  orders.  South- 
ern P.  Co.  V.  Lafferty  (1803)  15  U.  S.  App.  193, 
57  Fed.  Rep.  536,  6  C.  C.  A.  474. 

Hence,  a  railroad  company  Is  equally  liable 
for  suffering  a  structure  to  remain  In  dangerous 
proximity  to  its  track,  after  notice  of  its  posi- 
tion, as  if  its  own  agents  had  originally  placed 
It  there.  Chicago  &  I.  R.  Co.  v.  Russell  (1878) 
91  III.  298.  'S:i  Am.  Rep.  54. 

So,  the  failure  of  a  railway  company  to  dis- 
cover and  remove  within  a  reasonable  time  a 
dangerous  object  overhanging  or  projecting 
near  Its  track  Is  its  negligence,  and  will  render 
It  liable  for  injuries  to  a  brakeman  resulting 
therefrom,  although  the  projection  was  placed 
there  by  the  negligence*  of  a  fellow  servant. 
Texas  &  P.  R.  Co.  v.  Tlohn  (1S02)  1  Tex.  Civ. 
App.  36. 

In  this  case  the  refusal  of  a  special  charge 
that,  If  plaintiff  was  struck  by  timbers  of  a 
temporary  scaffolding  erected  by  the  employees 
of  defendant  in  order  to  rebuild  or  repair  a 
tank,  and  no  part  of  the  permanent  structure, 
then  the  jury  would  find  for  the  defendant,  be- 
cause the  negligence  of  the  employees  who  con- 
structed the  temporary  scaffolding  was  the  neg- 
ligence of  follow  servants  was  held  proper. 
The  court  said  the  company  owed  duties  to  its 
employees,  not  only  In  the  construction  or  re- 
pair of  the  tank,  but  also  in  the  keeping  of  Its 
track  cleared  of  dangerous  obstructions.  And 
that  whether  the  negligence  of  which  the  work- 
men were  guilty  in  putting  the  timber  so  near 
the  track  was  originally  imputable  to  the  com- 
pany or  not  (as  a  failure  to  observe  Its  duty  to 
furnish  to  its  servants  a  reasonably  safe  place 
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at  which  to  wqrk),  it  would  be  culpable  negiU 
gence  In  the  company  to  allow 'so  dangerous  a 
contrivance  to  remain  In  such  position  after  It 
had  discovered  Its  presence,  or  ought,  by  the 
exercise  of  proper  care,  to  have  done  so. 

So,  a  master  may  be  liable  for  injury  to  a  ser- 
vant by  an  obstruction  placed  In  a  walk  which 
the  servant  was  required  to  use,  by  an  inde- 
pendent contractor,  If  the  master,  or  any  ser- 
vant whose  duty  It  was  to  look  after  the  safety 
of  the  way,  had  notice  of  it,  or  If  it  had  been 
there  so  long  that  reasonable  care  in  the  inspec- 
tion of  the  way  would  have  disclosed  it. 
Burnes  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  (1896) 
120  Mo.  41. 

So,  a  railroad  company  Is  not  relieved  from 
liability  for  personal  Injuries  to  an  employee, 
occasioned  by  the  defective  condition  of  a 
bridge,  by  the  fact  that  such  condition  was 
caused  by  an  unusual  flood  which  could  not 
have  been  ordinarily  and  reasonably  antici- 
pated, when  it  has  had  time,  in  the  exercise  of 
reasonable  care  and  diligence,  to  discover  the 
Injury  to  the  bridge  and  to  prevent  the  acci- 
dent. Knahtia  v.  Oregon  Short-Line  &  U.  N.  R. 
Co.  (1891)  21  Or.  136. 

On  the  other  hand,  a  railroad  company  is  not 
liable  for  the  unlawful  acts  of  third  parties  in 
placing  obstructions  upon  Its  track  without  its 
knowledge  or  consent,  unless  its  negligence  has 
in  some  way  induced  the  placing  of  obstruc- 
tions on  the  track.  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Slattery  (1890)  57  Kan.  499. 

So,  a  master  is  not  liable  to  his  servant  for 
Injuries  caused  by  a  temporary  obstruction 
placed  on  a  walk  which  the  servant  w^as  re- 
quired to  use,  by  one  with  whom  the  muster 
had  contracted  for  the  performance  of  certain 
work,  unless  the  master  had  notice  of  the  ob- 
struction, or  it  was  necessarily  required  by  the 
performance  of  the  work.  Burnes  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  (1895)  129  Mo.  41. 

So,  a  railroad  company  Is  not  chargeable  with 
negligence  In  allowing  a  team  and  wagon  be- 
longing to  and  used  by  other  parties  in  drawing 
coal  from  its  cars  to  stand  so  near  the  track 
that  there  Is  not  sufficient  room  for  a  brakeman 
to  stand  between  the  wagon  and  a  car  after 
making  a  coupling,  where  such  wagon  had  not 
previously  been  left  so  near  the  track  except  on  ' 
one  occasion,  two  weeks  before,  of  which  the 
company  had  no  actual  notice.  Connors  v.  El- 
mira,  C.  &  N.  R.  Co.  (1895)  92  Hun,  339. 

So,  a  railroad  company  Is  not  liable  for  Injury 
to  an  employee,  due  to  the  faulty  construction 
of  a  cattle  pen  built  by  a  third  person  owning 
land  adjoining  the  right  of  way.  In  consequence 
of  which  cattle  escaped  upon  the  track  and 
caused  the  wrecking  of  a  train,  although  such 
pen  projected  a  !lttle  upon  Its  right  of  way  by 
the  mistake  of  the  person  building  It,  and  with- 
out his  knowledge  or  that  of  the  company. 
Newsom  v.  Kimball  (1897)  42  U.  S.  App.  282,  78 
Fed.  Rep.  94,  35  L.  R.  A.  135,  23  C.  C.  A.  669. 
On  the  contention  that  It  was  the  duty  of  the 
railroad  company  to  provide  and  maintain  a 
safe  roadway,  and  a  safe  place  to  work  at,  as 
well  as  safe  Instruments  to  work  with,  and  that 
by  permitting  the  use  of  a  defective  pen,  and 
by  ha  a  ling  cattle  thereto,  and  allowing  them  to 
be  unloaded  therein,  the  company  failed  In  Its 
duty  to  its  employee,  and  rendered  Itself  liable 
for  the  damages  caused  thereby,  the  court  said: 
•'This  is,  we  think,  an  entire  misconception  of 
the  well-established  principle  referred  to,  of 
the  duty  of  the  employer  to  the  employed,  in 
the  particulars  mentioned;  and  the  endeavor  to 
apply  the  same  to  this  case,  in  the  absence  of 
proof  that  the  roadbed  was  defective,  the  cars 
unsafe,  or  the  train  unskilfully  or  negligently 
run,  is,  though  ingeniously  presented,  absolutely 
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natenable:  and  to  hold  these  defendants  liable 
for  Carter's  negligence,  if  negligent  he  was, 
would  be  to  ignore  all  the  authorities,  and  dis- 
regard the  undisputed  facts,  as  developed  on 
the  trial  of  this  cause  in  the  court  below." 

So,  a  yard  master  is  not  chargeable  with  neg- 
ligence in  failing  to  notice  that  cars  have  been 
shunted  by  an  engineer  of  another  company  on- 
to a  track  which  is  reserved  for  the  cars  of  that 
company,  and  have  been  left  dangerously  close 
to  another  track,  where  the  shunting  was  only 
completed  a  few  minutes  before  the  position  of 
the  shunted  cars  caused  an  accident.  Mnrtlri  v. 
Louisville  &  N.  B.  Co.  (1894)  95  Ky.  612.  The 
court  said:  'The  yardmi^ster  of  the  owner  can- 
not during  every  minute  of  time  see  that  those 
who  bring  cars  upon  the  yard  leave  them  in 
their  precise  and  proper  places.  We  do  not 
doubt  that  if  these  'dead'  cars  had  remained  in 
their  dangerous  position  such  length  of  time  as 
would  have  afforded  the  yardmaster  a  reason- 
able opportunity  of  discovering  the  danger,  and 
he  had  failed  to  take  steps  to  protect  the  work- 
men, negligence  would  be  attributable  to  him 
and  through  him  to  his  principal.  Only  a  few 
minutes,  however,  elapsed  from  the  time  of  the 
logdment  of  the  cars  on  track  No.  1  before  the 
accident  occurred,  and  we  are  not  disposed  to 
regard  this  agent  as  neglectful  of  his  duties." 

So,  a  railroad  company  is  not  subject  to  an 
action  by  a  brakeman  injured  by  coming  in  con- 
tact with  a  sagging  wire  maintained  by  a  third 
person  over  Its  tracks,  where  It  has  not  con- 
sented to  nor  taken  any  part  In  the  stringing 
of  the  wire  across  Its  property,  and  there  Is  no 
evidence  sufBclent  to  charge  it  with  notice  that 
the  wire  had  been  Insecurely  strung  in  the  first 
instance,  or  that  It  was  In  such  a  position  at  the 
time  of  the  accident  as  to  be  dangerous  to  train- 
men, Richmond  v.  New  York  C.  &  H.  R.  R.  Co. 
(1S96)  8  App.  Dlv.  382.  Distinguishing  Vosburgh 
V.  Lake  Shore  &  M.  S.  R.  Co.  (1884)  94  N.  Y. 
374,  46  Am.  Rep.  148. 

Where  a  servant  is  suing  for  injuries  received 
through  the  collapse  of  a  staging  the  supports 
of  which  have  been  weakened  by  a  collision 
with  a  wagon  driven  by  a  person  for  whose  acts 
the  employer  is  not  responsible,  it  is  error  to 
give  an  instruction  authorizing  the  jury  to  find 
for  the  plaintiff  If  they  believe  the  staging  to 
have  been  Improperly  constructed,  and  that  such 
improper  construction  contributed  in  any  degree 
to  his  injuries.  Such  an  Instruction  ignores  the 
principle  that  the  employer  Is  not  liable  for  the 
consequences  resulting  from  the  acts  of  third 
persons  in  breaking  down  the  platform  unless 
those  consequences  naturally  followed  from  the 
manner  In  which  the  platform  was  constructed. 
and  ought  to  have  been  foreseen  in  the  light  of 
attending  circumstances.  Seileck  y.  Laugdou 
(1889)  55  Hun,  19. 

The  acceptance  of  the  doctrine  that  the  mas- 
ter has  discharged  his  full  legal  duty  as  to  the 
place  of  work  when  he  has  employed  persons  of 
competent  skill  and  experience  to  keep  It  In 
such  a  condition  as  to  be  safe  and  fit  for  any  of 
the  purposes  for  which  it  may  be  necessary  to 
use  It  is  deemed  to  involve  the  corollary  that 
any  accident  which  occurs,  owing  to  the  want 
of  proper  repairs,  is  regarded  as  attributable 
to  the  negligence  of  a  coservant  unless  the  dun 
gerous  conditions  have  existed  for  so  long  a 
Time  as  to  show  absolute  negligence  on  the  part 
of  the  master  himself.  Cooper  ▼.  Hamilton 
Mfg.  Co.  (1867)  14  Allen,  193. 

"It  is  the  duty  of  a  railroad  corporation  to  use 
reasonable  care  and  diligence  to  keep  Its  tracks 
in  a  safe  condition  for  Its  employees  to  work 
upon.  So  far  as  the  work  of  keeping  its  tracks 
In  repair  Is  left  to  Its  servants,  it  is  its  duty 
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to  exercise  reasonable  supervision  to  see  that 
the  work  intrusted  to  them  Is  properly  done. 
How  far  into  details  this  supervision  must  go 
before  the  domain  which  belongs  exclusively  to 
the  master  Is  passed  and  the  domain  which  may 
be  left  to  servants  Is  entered,  depends  upon 
what  it  is  reasonable  to  require  of  a  master 
who  is  charged  with  the  duty  of  providing  safe 
works,  machinery,  tools,  and  appliances  for  his 
employees.  In  some  cases  this  may  be  a  dilB- 
cult  question  to  decide.  But  undoubtedly  a 
jury  may  find  that  a  railroad  corporation  should 
80  far  supervise  the  work  of  its  servants  in  re- 
pairing its  tracks  as  to  see  that  a  pile  of  sleep- 
ers 3  or  4  feet  wide  Is  not  left  for  a  long  time 
within  18  Inches  of  the  rails  in  the  freight  yard 
of  an  important  station."  Babcock  y.  Old 
Colony  R.  Co.  (1890)  150  Mass.  467. 

Hence  the  master  Is  not  liable  for  an  injury 
attributable  to  a  temporarily  unsafe  condition 
of  the  place  of  work  which  was  produced  by  the 
act  of  a  fellow  servant,  unless  he  has  received 
actual  notice  of  the  existence  of  that  condition 
or  it  has  existed  for  such  a  length  of  time  that 
the  law  will  imply  notice.  Loronger  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1895)  104  Mich.  80. 

Cases  of  this  type  may  also  be  considered  In- 
dependent of  the  doctrine  of  common  employ- 
ment or  of  the  limits  of  the  assignability  of  the 
master's  duties,  and  his  liability  referred  to  the 
question  whether  he  himself  or  his  representa- 
tive contributed  by  some  concurrent  negllgeuco 
to  the  injury  complained  of.  This  negligence 
may  consist  in  a  failure  to  take  such  steps  as 
prudence  would  Indicate  after  he  has  obtained 
notice  of  specific  dangers  which  exist  as  a  re- 
sult of  the  acts  of  the  plaintiff's  fellow  serv- 
ants. 

Tbus,  a  corporation  Is  liable  for  personal  in- 
juries sustained  by  an  employee  by  the  fall  of  a 
shed  In  which  he  was  at  work  because  of  the 
weight  of  debris  and  snow  which  Its  agents 
with  knowledge  allowed  to  remain  upon  the 
roof,  although  such  debris  was  originally  placed 
there  by  his  coservants. 

The  master  is  not  relieved  in  such  a  case  by 
the  fact  that  the  shed  was  well  built,  or  that 
he  exercised  no  supervision  over  Its  construc- 
tion, but  employed  good  materials  and  skilled 
workmen  in  erecting  It.  Johnson  v.  First  Nat. 
Bank  (1891)  79  Wis.  414. 

See  further,  on  this  aspect  of  such  cases,  XI. 
post. 

V.  Imputed  knowledge  of  probdble  future  events. 

a.  Introductory. 

The  liability  of  an  employer,  so  far  as  It  Is 
depeudcnt  upon  his  knowledge,  may,  it  is  mani- 
fest, bo  referred  entirely  to  the  duty  which  is 
Incumbent  on  him,  as  a  prudent  man,  not 
merely  to  observe  existing  conditions,  but  also 
to  forecast  to  a  certain  extent  futuie  or^cur- 
rences 

In  the  first  place,  the  whole  body  of  rules 
which  deCne  the  limits  of  his  responsibility  to 
his  servant  may  be  deduced  from  the  principle 
by  which  he  Is  charged  with  knowledge  that  If 
he  allows  the  Instrumentalities  of  his  business 
to  fall  below  a  certain  standard  of  efliclency, 
his  servants  who  use  or  are  brought  into  proxim- 
ity with  them  In  the  course  of  their  employ- 
ment will  probably  be  Injured.  This  Is  merely 
to  enunciate  In  a  form  appropriate  to  the  spe- 
cial relation  of  master  and  servant  the  ductrine 
that  a  tortfeasor  is  presumed  to  Intend  the  nat- 
ural and  probable  consequences  of  his  acts. 
To  charge  the  employer  with  responsibility,  the 
Injury  need  not  be  anticipated  In  the  particular 
case;  it  Is  sufllclent  If  such  an  injury  might  be 
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reasonably  expected  to  reiult  In  the  long  run 
from  a  aeries  of  similar  negligences.  Clifford  t. 
Denver,  S.  P.  &  P.  R.  Co.  (1886)  9  Colo.  338. 

••It  wan  not  enoa;;b  to  entitle  plaintiff  to  re- 
coTer  to  show  that  his  injury  was  in  fact  the 
natural  consequence  of  the  act  or  omission  of 
the  defendant,  but  it  must  have  appeared  that 
under  all  the  circumstances  it  might  reason- 
ably have  been  expected  that  such  an  injury 
would  result.  A  mere  failure  to  ward  against 
a  result  which  could  not  reasonably  have  been 
expected  is  not  negligence.  (Atkinson  t.  Good- 
rich Transp.  Co.  (1884)  60  Wis.  141,  1S6, 
60  Am.  Rop.  a52  )  The  plaintiff  was  not  entitl 
ed  to  lecorer  merely  because  the  injury  he  had 
received  was  in  consequence  of  the  defendant's 
track  and  roadbed  having  not  been  maintained 
and  kept  In  repair.  In  order  to  warrant  a  re- 
covery it  must  have  appeared  that  Ita  failure 
In  this  respect  was  the  result  of  negligence  on 
Ita  part,  and  that  a  person  of  ordinary  Intelli- 
gence and  prudence  might  have  expected  as  the 
result  of  Buch  negligence,  that  such  an  injury 
would  have  occurred.  It  is  only  by  proof  of 
these  indispensable  facts  that  an  unbroken  con- 
nection between  the  wrongful  act  and  the  Injury 
can  be  established  and  so  constitute  a  continu- 
ous succession  of  events  ao  connected  as  to  make 
a  natural  whole,  and  show  that  the  defendant's 
negligence  and  the  Injury  of  the  plaintiff  atand 
in  the  relation  of  cause  and  effect.  The  gist  of 
the  action  is  negligence  on  the  part  of  the  de- 
fendant, and  such  relation  of  cause  and  effect 
could  be  establlahed  only  by  thus  showing  that 
the  negligent  act  or  omission  of  the  defendant 
caused  the  Injury  and  waa  its  proximate  cause." 
McGowan  v.  Chicago  &  N.  W.  R.  Co.  (1895)  91 
Wis.  147. 

"An  essential  element  of  negligence  Is  a 
knowledge  of  facta  which  renders  foresight 
possible,  and  the  circumstances  necessary  to  be 
known  before  the  liability  for  the  consequence 
of  an  act  or  omission  will  be  imposed  must  be 
such  aa  would  lead  a  prudent  man  to  apprehend 
danger.  All  are  bound  to  foreaee  what  experi- 
ence will  teach  them  is  likely  to  follow  from  the 
existence  of  a  given  state  of  facts.  In  a  given 
case  action  must  be  dictated  by  experience." 
Hope  V.  Fall  Brook  Coal  Co.  (1896)  3  App.  Div. 
70,  citing  McNlbh  v.  Peeksklll  (1895)  91  Hun. 
827,  to  the  point,  "where  there  is  no  knowl- 
edge of  facts  which  would  lead  to  an  apprehen- 
sion of  danger,  there  can  be  no  Imputation  of 
foresight  or  blameworthiness,  and  these  two  in- 
gredlenta  are  necessary  to  constitute  negli- 
gence." 

"Negligence  la  the  cause  of  an  accident.  In 
the  legal  aense,  only  when  it  is  of  such  a  char- 
acter that  men  of  ordinary  prudence.  Judgment, 
and  experience  ought  reasonably,  in  the  light 
of  the  attending  circumstances,  to  have  fore- 
seen that  it  was  likely  to  produce  such  an  acci- 
dent." Ryadorp  v.  George  Pankratz  Lumber 
Co.  (1897)  95  AVls.  622. 

Where,  therefore,  a  servant  la  injured  by 
such  an  occurrence  as  the  caving  in  of  a  ditch, 
the  question  for  the  Jury  is  not  whether  the  em- 
ployer omitted  to  do  something  which  would 
have  prevented  the  accident,  but  whether  he 
"exercised  ordinary  care  and  prudence  in  con< 
ducting  the  excavation  In  view  of  the  probable 
consequences  which  would  result  from  the  fall- 
ing of  the  overhanging  earth  while  the  servant 
was  in  the  ditch."  Leonard  v.  Collins  (1877) 
70  N.  Y.  00. 

In  Tissue  v.  Baltimore  &  O.  R.  Co.  (1886)  112 
Pa.  91,  66  Am.  Rep.  310,  where  the  plaintiff 
was  injured  by  the  explosion  of  a  dynamite 
magaaine,  the  court  said:  "Ought  the  com- 
pany's superintendent  to  have  known  that  in 
placing  the  magaaine  where  it  was  placed  ne 
41  L.  R  A. 


was  exposing  the  men  engaged  In  operating  the 
road,  as  well  aa  others,  to  a  danger  to  which, 
they  ought  not  to  have  been  exposed?  The 
question  is  not  whether  he  did  have  knowledge 
of  the  peculiar  properties  of  the  material  which 
he  was  intrusted  to  handle,  for  his  ignorance 
in  this  particular  would  be  no  excuse  for  the 
company,  but  whether  the  agent  thus  intrusted 
ought  to  have  been  one  who  knew  that  dyna- 
mite was,  from  its  nature,  liable  to  accidental 
explosions  such  as  could  not  be  ordinarily  fore- 
seen or  provided  agalnat.  We  would.  Indeed,  be 
unwilling  to  assume  that  either  Yardley  or 
Armstrong  knew  that  he  waa  aubjecting  these 
laboring  men  to  a  danger  so  frightful.  They 
may,  like  the  men  themselves,  have  en- 
tertained the  common  Idea  that  dynamite  could 
not  be  exploded  but  by  the  ordinary  method  of 
percussion.  But,  as  we  have  said,  this  igno- 
rance, if  ignorance  it  was,  will  not  excuse  the 
company,  for  there  was  a  duty  resting  upon  it 
to  know,  as  far  aa  it  was  possible  to  know,  the 
character  of  the  material  which  it  placed  In  the 
hands  of  Its  agents.  In  this  we  are  not  to  be 
underatood  as  pronouncing  upon  the  chemical 
characteristics  of  dynamite,  for  about  it  we 
know  little  or  nothing,  or  as  charging  negli- 
gence on  the  company  or  its  agents.  The  act 
of  putting  the  magazine  where  it  was  may  have 
been  prudent,  or  at  least  not  unreasonably  im- 
prudent, and  the  explosion  may  have  been  the 
result  of  an  accident  which  no  ordinary  human 
foresight  could  provide  against,  hence,  one  for 
which  no  one  can  be  held  responsible.  But, 
however  this  may  be,  the  matter  la,  under  all 
the  evidence,  for  a  Jury,  and  to  a  Jury  it 
must  be  referred." 

In  the  second  place,  the  master  is  bound  to- 
take  notice  of  the  fact  that  machinery  and  oth- 
er inanimate  appliances,  after  the  lapse  of  a 
certain  period  of  time,  longer  or  shorter  accord- 
ing to  the  nature  of  the  material,  will  certain- 
ly deteriorate  in  quality,  as  the  normal  reault 
of  wear  and  tear  Incident  to  their  use,  and 
that  animate  appliances  undergo  a  almllar  de- 
terioration in  a  sufficient  number  of  cases  to 
render  it  his  duty  to  conduct  his  business  with  a 
view  to  the  probability  that  danger  will  occa- 
sionally arise  from  this  cause.  The  obllgatlona 
entailed  upon  the  master  by  hia  presumed  poa- 
aesflon  of  the  latter' s  description  of  knowledge 
will  be  treated  in  the  subdivision  relating  to  the 
duties  which  the  law  imposes  on  him  In  re- 
spect to  active  supervision  and  inspection* 
(Post,  VII.)  In  the  present  subdivision  we  shai* 
couflne  our  attention  to  the  effect  of  the  doc- 
trine which  requires  him  to  take  notice  of  the 
probable  consequences  of  his  acta.  As  in  the 
case  of  the  knowledge  of  existing  conditions, 
the  rulings  Illustrate  the  affirmative  as  well  aa 
the  negative  aspect  of  the  doctrine. 

b.  Aceidentt  wMeh  might  reatonably  haw  been  an- 
ticipated. 

An  employer  la  liable  for  all  consequences 
which  might  have  been  foreseen  and  expected 
as  the  result  of  his  acts  or  omissions.  Consoli- 
dated Ice  Mach.  Co.  v.  Klefer  (1887)  26  111.  App. 
466. 

The  danger  of  having  the  cage  of  a  freight 
elevator  so  hung  that  when  it  has  reached  the 
level  of  the  higheat  floor  of  the  building  ita  top 
is  within  an  Inch  of  the  beam  from  which  the 
cable  la  suspended  is  obvious,  and  the  employer 
is  under  such  circumstances  bound  to  foresee 
that  an  engineer  operating  the  bolsttng  ma- 
chinery from  a  position  in  which  he  la  unable  to 
observe  accurately  the  height  to  which  the  cage 
has  ascended  will  sooner  or  later  make  a  mis- 
calculation and  allow  it  to  atrlke  the  beam  and 
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a«  a  probable   consequence   break   the   cable. 
Btringbaxn  y.  Stewart  11885)  100  N.  Y.  616. 

Consolidated  Ice  Mach.  Co.  ▼.  Klefer  (1887) 
»  UL  App.  406,  holds  that  If  a  stractnre  erect- 
ed by  a  brewing  company  Is  being  used  by  its 
permisslOD  by  an  ice-machlne  company  doing 
business  on  the  same  premises.  It  is  a  probable 
contingency  that  the  employees  of  the  Ice-ma- 
chine company  will  be  obliged  to  work  on  or 
about  the  tank,  and,  if  the  structure  is  insuffi- 
cient and  unsafe,  it  is  a  consequence  to  be  ap 
prehended  that  the  tank  will  fall,  and  in  its  fall 
carry  down  and  Injure  those  at  work  on  or 
about  it. 

In  Ryan  t.  Fowler  (1882)  24  N.  Y.  410,  82 
Am.  Dec.  315,  the  plaintiff  was  injured  by  the 
fall  of  a  privy  built  out  from  her  employer's 
factory,  and  the  facts  tended  to  charge  the  em- 
ployer with  actual  knowledge  of  the  irregular 
action  of  a  wheel  upon  a  wall  in  his  factory 
and  the  probable  consequence  of  the  weakening 
and  Tibratioo  of  the  said  wall  upon  the  safety 
of  the  priry.  It  was  also  proved  that  he  per- 
sonally directed  a  millwright  to  pry  up  the  pil- 
lar-blocks into  gear,  and  to  put  pegs  and 
wedges  between  the  blocks  and  the  wall;  and 
that  he  was  personally  cognisant  of  the  acts  of 
the  mlllTi^ight,  which  probably  caused  the 
privy  to  fall.  One  witness  testified:  "I  told 
Mr.  Pf)wler  that  It  was  a  hard  Job  to  force  up 
the  block  in  that  way.  He  said  he  thought  It 
wojid  do."  The  court  said  that,  if  the  loosen- 
ing of  the  foundation  and  structure  of  the 
privy  was  the  consequence  of  acts  directed  by 
and  known  to  the  defendant,— of  which  the 
jury  were  the  proper  Judges,—  he  was  responsi- 
ble for  the  injuries.  "Not  that  he  knew  that 
these  acts  would,  in  fact,  necessarily  render  the 
privy  insccore,  or  ivouid  weaken  or  impair  lt8 
foundation,  but  that  such  might  be  the  con- 
sequence. He  Is  chargeable  with  knowledge  of 
the  probable  consequence  of  the  acts  he  di- 
rected, or  of  which  he  was  cognisant.*' 

Failure  of  a  railway  company  to  place  a 
wire  strung  acr-yss  a  side  track  high  enough  to 
avoid  an  enipJoyee  or  mechanic  making  repairs 
on  the  roof  of  a  passenger  car  is  negligence,  if 
it  can  be  reasonably  anticipated  by  the  compa- 
ny that  at  0ome  time  a  passenger  car  may  nass 
ander  the  wire  while  such  repairs  are  oelng 
made.  Stoltoaberg  v.  Pittsburg  &  L.  B.  B.  Co. 
(1*S5)  16R  Pa.  377.  The  rationale  of  the  de- 
cision being  tliat  though  the  maintenance  of  the 
wire  at  the  height  in  question  was  not  neg- 
ligence as  regards  brakemen  working  on  tht* 
tops  of  freight  cars,  the  company  was  bound 
to  anticipate  such  a  conjunction  of  clrcumstau- 
ces  as  that  which  caused  the  accident 

A  master  is  liable  for  the  death  of  a  servant 
caused  by  an  explosion  of  escaping  gas,  where 
the  place  is  unsafe  and  the  event  absolutely 
certain  on  account  of  the  absence  of  the  neces- 
>Ary  appliances.  Nichols  t.  Brush  &  D.  Mfg. 
Co.  (1889)  S3  Hun,  137. 

A  Jury  may  properly  find  an  employer  guilty 
of  negligence  if  the  evidence  shows  that  work- 
men moving  heavily  loaded  trucks  across  a  plat- 
form were  nnnecessarlly  endangered  by  requir- 
ing them  to  be  wheeled  over  a  slight  Jog  which 
was  apt  suddenly  to  stop  their  progress,  and  a 
careful  man  would  have  foreseen  such  danger. 
Nelson  T.  Allen  Paper  Car- Wheel  Co.  (1886)  20 
Fed.  Rep.  840. 

A  master  is  liable  for  injuries  to  u  servant 
from  the  falling  of  an  elevated  footway  which 
he  used  in  his  work,  the  support  of  which  had 
been  forced  out  of  place  by  a  passing  wagon, 
when  it  was  so  constructed  that  such  accidents 

were  reasonably  and  fairly    to    be    expected. 

8elleck  v.  Langdon  (1889)  55  Hun,  19. 
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A  railroad  company  which  has  notice  that  th» 
flanges  of  the  wheels  of  a  tender  are  so  worn 
that  there  is  danger  of  its  running  off  the 
track  is  liable  for  injuries  resulting  by  the 
wreck  of  a  train  which  the  evidence  shows  to 
have  been  caused  by  the  derailment  of  the 
tender.  IlUnois  C.  R.  Co.  ▼.  Pirtle  (1893)  47  111. 
App.  498. 

A  railroad  company  is  liable  for  the  death  of 
an  employee  by  the  breaking  of  an  engine 
through  a  bridge  whose  piers  have  been  dis- 
placed by  ice  driven  against  them  by  a  storm 
greater  than  usual  but  no  greater  than  a  person 
acquainted  with  the  climatic  conditions  of  the 
country  might  have  expected.  Carney  v.  Cara- 
quet  R.  Co.  (1800)  29  N.  B.  425. 
•  in  Hoskins  v.  Stewart  (1890)  57  Hun,  880,  a 
case  in  which  the  peculiar  circumstances  whlclk 
finally  rendered  the  place  of  work  unsafe  were 
unknown  to  the  defendant,  the  court  remarked 
In  the  course  of  its  opinion  that  the  protection 
afforded  the  servant  was  adequate,  Judging 
from  the  fact  that  the  trench  had  been  safely 
used  until  the  accident  happened,  that  the 
cause  of  the  accident  was  outside  the  danger 
which  could  reasonably  have  been  expected, 
and  the  event  was  one  which  could  not  have 
been  foreseen. 

In  Southwest  Improv.  Co.  t.  Andrew  (1889) 
86  Va.  270,  the  fact  that  the  roof  of  a  tunnel 
In  a  coal  mine  fell  without  the  warning  signs 
that  usually  precede  it,  was  enumerated  among 
the  circuuistances  from  which  the  employer's 
nonliability  might  be  predicated,  where  the 
evidence  showed  that  the  usual  tests  had  been 
made  without  disclosing  any  unsafe  conditions. 

In  Ryan  v.  Los  Angeles  Ice  &  Cold  Storage 
Co.  (1896)  112  Cal.  244,  82  L.  R.  A.  524,  the 
plaintiff  had  been  injured  by  the  explosion  of 
a  gas  generator  while  he  was  tightening  the 
nuts  of  the  bolt  in  it,  a  kind  of  work  which 
he  was  not  hired  to  perform,  and  In  which  he 
had  had  no  experience.  The  defendant  con- 
tended that  it  was  not  liable  unless  such  re- 
sult should  reasonably  have  been  foreseen,  but 
the  court  said:  There  was  evidence  tend- 
ing to  show  that  it  was  unsafe  for 
a  skilled  engineer  or  machinist  to  tighten 
up  these  nuts  while  the  pressure  was  on,  though 
it  may  be  conceded  that  the  preponderance  of 
the  evidence  was  that  it  could  be  done  by 
skilled  men  with  reasonable  safety;  but  there 
was  little  confiict  in  the  evidence  tending  to 
show  that  it  was  dangerous  for  unskilled  or  in- 
experienced men  to  do  it.  in  order  to  tlx  the 
liability  of  the  master,  it  is  not  necessary  that 
he  should  know  that  injury  will  inevitably  fol- 
low, for  that  would  exhibit  express  malice  or 
Intent  to  injure;  nor  that  he  knew  or  believed 
that  it  would  probably  occur,  for  that  would  be 
recklessness  scarcely  less  criminal. 

c.  AccidcnU  which  could  not  reaaondbly  have  been 
anticipaUd. 

An  employer  Is  not  liable  for  the  results  of  an 
accident  such  as  no  one  could  be  expected  to 
foresee.  Sjogren  v.  Hall  (1884)  53  Mich.  274; 
Richards  v.  Rough  (1884)  53  Mich.  212;  Trinity 
County  Lumber  Co.  v.  Denham  (1892)  85  Tex. 
56. 

Employers  "are  not  liable  for  accidents  occur- 
ring by  which  injury  ensues,  when  skill  and  ex- 
perience nre  not  able  to  foresee  and  avoid 
them."  Toledo,  P.  &  W.  R.  Co.  v.  Conroy  (1873) 
68  111.  560. 

An  employer  is  not  liable  for  acMdeiits  so  im> 
prubnble  and  due  to  causes  of  such  rare  oi'Ciir- 
rence  that  his  obligation  to  exercise  reasonable 
care  is  fulfilled  without  providing  against  them. 
McKee  v.  Chicago.  R.  I.  &  P.  R.  Co.  (1891)  83 
Iowa,  616,  13  L.  R.  A.  817. 
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An  employer  is  not  bound  to  autiulpate  and 
provide  against  risks  of  accident  to  bis  work- 
men wblcb  are  not  apparent  and  do  not  become 
apparent  until  after  tbe  accident.  Nolson  v. 
Allen  Paper  Car-Wheel  Co.  (1886)  29  Fed.  Rep. 
840  (Dloc^gctt,  J.,  in  charge  to  jury). 

So,  it  has  been  said  that  a  servant  assumes  the 
risk  of  injury  from  causes  UQf3r«>eeeQ  aud  uot 
within  reasonable  apprehension.  Moncuso  v. 
•Cataract  Constr.  Co.  (1895)  87  Hun,  519.  [Here 
tljo  risk  was  tbe  presence  of  an  unexplodod 
charpe  in  a  rock  in  which  plaluti.'f  was  ordered 
to  drill  holes,  the  fact  of  the  charge  being  there 
not  being  due  to  any  negligence  on  the  em- 
ployer's part.] 

"After  an  accident  has  occurred  it  may  be 
easy  to  see  what  would  have  prevented  it;  bat 
that,  of  itself,  does  not  prove  nor  tend  to  prove 
that  reasonable  or  ordinary  care  would  have 
anticipated  and  provided  against  it."  CoumoU- 
dated  Coal  Co.  v.  Scheller  (1891)  42  111.  App. 
619. 

Where  an  employee  has  provided  a  safe  pas- 
■sage way  for  his  men,  who  are  engaged  in  trans- 
porting bundles  of  paper  weighing  50  pounds, 
about  twenty-five  bundles  being  piled  upon  a 
truck,  and  the  passageway  has  been  used  with- 
out injury,  the  master  is  not  bound  to  antici- 
pate and  provide  against  accidents  to  his  men 
from  a  defect  which  occurs  from  use  of  the 
way,  which  is  not  apparent  and  does  not  be- 
come apparent  until  after  the  accident  has  hap- 
pened. Nelson  v.  Allen  Paper  Car-Wheel  Co. 
<1886)  29  Fed.  Rep.  840. 

In  Kelley  v.  Forty-Second  Street,  M.  &  St.  N. 
Ave.  R.  Co.  (1890)  58  Ilun,  93,  it  was  remarked 
in  regard  to  the  place  of  work,  that  under  the 
-circumstances  there  was  no  cause  for  apprehen- 
alon,  and  therefore  no  negligence  in  not  taking 
precautions. 

In  Nolan  v.  Shlckle  (1877)  3  Mo.  App.  300,  the 
theory  of  plaintiff  was  that  a  plank  in  a  scaffold 
slid  or  worked  off  from  its  supports  and  that 
the  Injury  was  thus  caused.  And  it  was  rea 
soned  that,  if  the  plank  had  been  nailed  to  the 
scantlings,  it  would  not  have  worked  off.  The 
court,  however,  said:  "There  is  a  plain  dis- 
tinction between  the  suggestion  of  a  possible 
precaution  by  which  an  Injury  might  probably 
have  been  avoided,  and  the  adducing  of  evi- 
tlence  which  shows  that  the  Injury  was  caused 
by  negligence  of  the  defendants.  Probably 
scarcely  a  mishap  occurs  where  the  wisdom 
which  comes  after  the  event  cannot  suggest 
some  expedient  by  which,  through  the  exercise 
of  a  more  abundant  caution,  the  accident  might 
have  been  prevented.  It  is  for  the  plaintiff 
to  show  that  the  effective  cause  of  the  Injury 
was  the  negligence  of  defendants,  and  to  ex 
elude  the  case  from  that  class  of  occurrences 
which  are  often  designated  accidents,  the  word 
being  used  in  this  connection  to  characterize 
events  the  real  cause  of  which  cannot  be  traced 
or,  at  least,  are  not  apparent.  As  the  supreme 
court  said  in  Schultz  v.  Pacific  R.  Co.  (18G5)  36 
Mo.  82,  in  the  absence  of  affirmative  and  posl 
tive  proof  of  negligence,  the  simple  fact  of  an 
accident  and  Injury  would  rather  be  attributa- 
ble presumptively  to  misadventure,  Inevitable 
fate,  or  other  causes  for  which  the  defendant 
would  not  be  liable. 

"Ordinary  care  does  not  require  that  every 
possible  contingency  must  be  anticipated  and 
guarded  against,  but  only  such  as  are  likely  to 
occur.  That  a  railroad  company  should  antici- 
pate that  a  train  may  for  some  necessary  pur- 
pose be  stopped  at  a  place  other  than  the  usual 
stopping  places,  is  possibly  true:  but  at  what 
place,  cannot  be  anticipated,  and  therefore 
they,  in  the  exercise  of  ordinary  diligence,  ure 
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not  required,  as  we  have  said,  to  plank  every 
bridge  or  cattle  guard  and  have  the  whole 
track  so  guarded  as  to  prevent  accidents  to  em 
ployees.  The  hazardous  nature  of  the  business 
is  such  that  accidents  occur  for  which  the  com- 
pany is  not  responsible;  and  this  is  one  of 
them."  Koontz  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1884)  65  Iowa,  224,  226,  54  Am.  Rep.  5. 

An  injury  received  by  a  trackwalker,  who, 
while  standing  beside  the  track  to  allow  a  train 
to  pass,  was  struck  by  a  piece  of  coal  which  fell 
from  the  tender,  belongs  to  the  category  of 
mere  mischance  or  accidents  out  of  the  common 
course  of  things  against  which  the  company 
in  the  exercise  of  common  care  and  prudence, 
or  of  such  care  as  all  other  companies  exercise 
in  such  case.  Is  not  bound  to  provide.  Schultz 
V.  Chicago  &  N.  W.  R.  Co.  (1887)  67  Wis.  616,  58 
Am.  Rep.  881. 

Where  a  line  of  telegraph  poles  stood  along 
the  right  of  way  of  a  railroad,  and  one  of  tbe 
wires  struck  the  head  of  an  unusually  tall 
brakeman  standing  on  the  top  of  a  freight  car 
which  was  somewhat  above  the  ordinary  height, 
and  the  blow  broke  the  Insulator  of  the  tele- 
graph pole,  causing  the  wire  to  fall  and  coll 
about  the  body  of  the  decedent,  who  stood,  in 
the  line  of  duty,  on  a  flat  car  on  a  side  track, 
dragging  him  from  the  car  and  causing  instant 
death,— it  not  being  shown  that  the  railroad 
company  had  omitted  any  precaution  which 
prudent  persons  engaged  in  a  like  business 
would  have  taken,  it  is  not  liable.  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Locke  (1887)  112  Ind.  404. 

The  servant  of  a  railway  company  who  is  In- 
jured by  a  rare  and  peculiar  accident,  such  as 
being  struck  in  the  eye  by  a  flake  of  iron 
knocked  from  a  swage  worked  on  by  other  serv- 
ants and  shown  to  have  been  in  average  condi- 
tion, cannot  recover  damages  from  the  com- 
pany for  such  Injury,  his  place  of  labor  being 
elsewhere  than  at  the  place  where  the  swage 
was  located,  but  his  call  being  to  procure  a  bolt 
needed  in  his  department.  McNally  v.  Savan- 
nah, P.  &  AV.  R.  Co.  (1890)  86  Ga.  262. 

In  Groff  v.  Duiuth  Imperial  Mill  Co.  (1894)  58 
Minn.  333,  the  court  held  that  even  If  the  de- 
fendant was  negligent  in  having  a  shaft  with  a 
set  screw  projecting  so  far  as  to  be  dangerous 
to  a  servant  whose  work  required  him  to  be  in 
close  proximity  to  It,  there  could  be  no  liability 
for  an  injury  received  by  a  servant  who  was  oil- 
ing the  machinery  at  some  distance  away, 
where  the  chances  of  his  falling  against  the 
shaft  were  so  slight  and  remote  that  they  could 
not  reasonably  have  been  anticipated. 

Where  an  injury  to  a  minor  employee  oc- 
curred from  an  accident  which  no  human  being 
could  have  thought  of  as  possible  to  occur,  re- 
sulting from  an  apparently  safe  act,  it  cannot 
be  said  that  it  arose  from  any  lack  of  knowl- 
edge on  his  part,  even  though  he  received  no  In- 
structions. Hlckey  v.  Taaffe  (1887)  105  N.  Y. 
26.  [Here  an  employee's  flnger  caught  in  the 
button  hole  of  a  collar,  and  was  dragged  be- 
tween the  rollers  of  a  mangel  before  it  could  be 
extricated.] 

An  employer  is  not  liable  for  injuries  to  a  boy 
who,  while  engaged  in  cleaning  a  machine  n<it 
In  motion,  in  whose  use  he  has  been  fully  In- 
structed, Is  Injured  by  the  machine  suddenly 
starting  from  an  unexplained  cause  and  cateti- 
lug  his  hand  in  the  steel  teeth  projecting  from 
Iron  rollers,  where  the  machine  is  a  safe  and 
proper  one  In  Its  construction,  and  such  as  is 
used  in  other  factories  of  a  like  nature,  and  is 
not  out  of  repair.  Ash  v.  Verleuden  Bros.  (1893) 
154  l»a.  246. 

E'laclng  wing  fences  at  a  cattle  guard,  3  feet 
10  Inches  from  the  rails  at  the  bottom,  and  In- 
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clinln^r  sllsbtly  ontTvtird  at  the  top,  Is  not  negU- 
genet*  which  will  render  a  railroad  company  lia- 
ble for  the  death  of  a  brakeman  while  hanging 
low  on  the  side  of  a  freight  car  looking  under 
it  to  discover  what  was  causing  stones  to  fly 
tlierefrom,  where  no  such  accident  had  ever 
happened  before  on  the  road  or  been  antici- 
pated, and  no  complaint  had  been  made  of  the 
fences.  The  combination  of  circumstances 
from  which  the  Injury  resulted  In  this  case  was 
possible  tut  improbable.  McKee  v.  Chicago, 
It.  I.  &  P.  R.  Co.  (1891)  83  Iowa,  616, 
13  L  R.  A.  817.  Beck,  J.,  dissented 
on  the  ground  that  it  was  an  unjust 
discrimination  to  excuse  the  defendant  be- 
i^use  the  accident  was  so  Improbable  that  the 
company  could  not  be  regarded  as  negligent  in 
maintaining  the  fence  so  near  the  track,  and  to 
hold  the  plaintiff  negligent  because  he  did  not 
know  the  danger.  He  also  thought  that  it  could 
not  be  said,  as  a  matter  of  law,  that  such  an 
occurrence  as  a  brnkebeam  getting  out  of  order 
and  trailing  along  the  track  was  such  an  un- 
usual occurrence  that  it  could  not  have  been 
anticipated,  and  if  such  occurrence  was  one 
incident  to  the  operation  of  the  road,  the  com- 
pany was  bound  so  to  construct  its  track,  cars, 
and  cattle^  guards,  that  trainmen  might  with 
safety  make  investlgatk>ns  In  the  only  way  In 
which  that  could  be  done,  viz.,  by  looking  under- 
neath the  car  from  the  position  which  would 
uaturally  be  taken  for  that  purpose.  The  view 
of  the  majority  that  the  flying  of  stones  from 
under  a  car  did  not  indicate  any  unusual  dan- 
cer, and  that  as^  it  was  the  duty  of  the  brake- 
man  to  report  to  the  conductor  If  he  noticed 
that  anything  was  amiss  with  the  train,  his 
conduct  showed  that  he  did  not  anticipate  any 
danger,  was  also  combated.  The  trailing  of 
timbers  nnder  the  car  was  thought  to  be  a 
highly  dangerous  occurrence,  and  the  brake- 
man.  If  he  had  reason  to  suspect  that  this  was 
the  cause  of  the  flying  of  the  stones,  was  per- 
fcirmlng  his  duty  in  promptly  ascertaining  what 
had  happened. 

In  Moore  v.  Great  Northern  R.  Co.  (1897; 
Ulnn.)  69  N.  W.  1103,  the  plaintiff,  a  brakeman, 
was  in>ared  while  coupling  cars,  owing  to  the 
fact  that  a  cloud  of  smoke  of  unusual  density 
had  settled  on  the  track  after  the  passage  of  a 
train.  Upon  this  state  of  facts  the  court  com- 
mented as  follows:  "When  the  foreman  gave 
the  order  to  back  the  train,  and  when  it  actu- 
ally started,  the  smoke  had  not  settled  down, 
for  the  locomotive  from  which  It  came  had  not 
yet  reached  the  bridges.  Nor  could  the  fore- 
man anticipate  that  a  greater  or  denser  volume 
would  settle  there  than  was  an  every -day  oc- 
currence. And  if  he  could  have  foreseen  this, 
upon  what  hypothesis,  or  upon  what  evidence 
in  the  ca^ie,  can  it  be  maintained  that  It  was 
negligence,  either  to  start  the  train,  or  to  keep 
it  moving  after  it  had  started.  Trains  belong- 
ing to  defendant  and  other  companies  passed 
through  this  yard  every  few  minutes,  many  at 
a  high  rate  of  speed.  There  was  no  grade  cross- 
ing on  which  to  catch  the  traveler  upon  the 
public  ways,  and  none  but  employees  In  the  yard 
itself  could  be  expected  to  be  there;  and  they 
assumed  the  ordinary  risks  incident  to  the  em- 
ployment. There  was  no  evidence  that  It  had 
ever  been  the  custom 'in  this  or  any  other  yard 
to  stop  the  operations  of  trains  when  smoke 
made  them  Invisible,  or  obscured  the  vision  so 
that  objects  npon  the  tracks  could  not  be  seen 
by  the  employees.  In  fact,  it  would  paralyze 
the  business  of  railroading  If  trains  were  to  be 
■topped  under  such  conditions.  And  this  Is 
especially  true  with  reference  to  this  particular 

vsrd,  where,  as  we  have  seen,  the  smoke  set- 
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tied  upon  the  tracks  almost  continuously  as  the 
trains  went  by." 

In  Hope  T.  Fall  Brook  Coal  Co.  (1896)  3  App. 
Dlv.  70.  the  plaintiff's  contention  was  that  the 
track  where  he  was  coupling  cars  was  rendered 
dangerous  "upon  the  Instant"  by  an  unusually 
thick  cloud  of  steam  from  a  defective  valve, 
and  that  this  vapor  from  the  defective  valve 
was  of  such  density.  Irrespective  of  the  vapor 
from  the  relief  valve,  as  to  greatly  impair  his 
vision,  and  the  jury,  accepting  this  explanation, 
had  then  drawn  the  conclusion  that  the  vapor 
was  the  Immediate  or  proximate  cause  of  the 
plaintiff  getting  his  hand  between  the  buffers. 
The  court,  however,  said:  "This  vapor  was  not 
the  cause  of  the  accident,  but  was  a  condition 
under  which  it  occurred,  and  that  condition 
was  wholly  unexpected  and  not  likely  to  be 
foreseen  ;"  also  that  "the  discharge  of  steam  is 
a  usual  or  necessary  concomitant  of  the  use  of 
the  engine ;  and  a  switchman  must  be  expected 
to  l>e  enveloped  In  more  or  less  steam,  irre- 
spective of  any  defect  in  the  valves." 

An  employer  is  not  liable  to  an  employee  for 
injuries  caused  by  a  flying  stick  from  some  un- 
explained source  getting  between  a  pulley  and 
a  belt  which  another  employee  was  adjusting 
theron,  and  causing  the  belt  to  fly  off,  catch  a 
plowshare  lying  upon  the  floor,  and  then  In  Its 
movements  catch  such  employee  and  draw  him 
around  the  shaft.  Freeberg  v.  St.  Paul  Plow 
Works  (1892)  48  Minn.  99. 

A  railway  company  is  not  liable  for  personal 
Injuries  to  a  hand  employed  to  help  lay  a  rail- 
way track,  caused  by  an  attack  upon  the  hands 
of  such  company,  made  by  the  employees  of  a 
hostile  company  in  an  attempt  to  prevent  it 
from  laying  Its  tracks,  where  the  employing 
company  did  not  know,  or  have  reason  to  be- 
lieve, tnat  any  such  attack  was  contemplated. 
Kelly  V.  Shelby  R.  Co.  (1893)  15  Ky.  L.  Rep. 
311. 

A  railroad  company  is  not  liable  to  an  em- 
ployee for  an  Injury  sustained  by  the  throwing 
of  a  mall-bag  from  a  train  by  a  postal  agent  at 
a  place  where  It  had  never  been  thrown  off  be- 
fore, the  train  not  being  propelled,  at  the  time, 
at  an  unusual  rate  of  speed.  Muster  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1884)  61  Wis.  325,  58  • 
Am.  Rep.  141,  49  Am.  Rep.  41,  note. 

The  failure  of  a  found ryman  to  place  a  guard 
around  the  place  where  castings  were  broken 
by  the  dropping  of  a  heavy  weight  upon  them, 
to  arrest  flying  pieces  of  Iron,  does  not  au- 
thorize a  finding  of  negligence  on  his  part  ren- 
dering him  liable  for  injuries  to  a  servant 
struck  by  a  flying  piece  of  Iron,  while  25  or  30 
feet  away,  where  ordinarily  the  pieces  of  iron 
did  not  fly  more  than  10  feet,  and  had  never 
been  known  to  fly  so  far  before.  Wood  ▼. 
Heigps  (1896)  83  Md.  257. 

Ale  brewers  to  whom  no  notice  Is  shown  to 
have  been  given  of  the  previous  bursting  or  ex- 
ploding of  bottles  are  not  chargeable  with 
knowledge  of  the  actual  fact  of  such  exploding, 
and  of  the  latent  danger  thereof  to  their  em- 
ployees. Mel  chert  v.  Robert  Smith  India  Pale 
Ale  Brewing  Co.  (1891)  140  Pa.  448. 

A  mine  owner  Is  not  an  insurer  against  un- 
foreseen accidents  which  are  liable  to  happen 
from  the  action  of  the  weather,  or  the  un- 
anticipated slipping  of  earth,  slate,  coal,  or 
stone  from  the  wall  or  roofs  of  the  mine.  Cher- 
okee &  P.  Coal  &  Mln.  Co.  v.  Brltton  (1800)  3 
Kan.  App.  202. 

One  of  a  bridge  gang  employed  to  make  re- 
paiis  of  railroad  bridges,  assigned  to  the  duty 
of  pulling  down  an  elevated  watertank,  cannot 
recover  for  an  accident  which  could  not  have 
been  foreseen,  at  least  by  anyone  except  him- 
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self  and  the  other  members  of  his  gang,  who 
were  his  fellow  seryants.  Easton  v.  Houston  &, 
T.  C.  R.  Co.  (1889)  30  Fed.  Rep.  65. 

An  employer  Is  not  liable  for  an  Injury  to  an 
employee  caught  In  an  open  gearing  6  feet  4 
inches  aboTe  the  floor,  unless  It  appears  that  It 
was  dangerous  In  such  position,  or  that  It  might 
reasonably  be  anticipated  that  an  employee 
might  be  injured  thereby.  Eekl^s  v.  Chicago 
Ship  BIdg.  Co.  (1806)  63  III.  App.  436. 

The  fact  that  only  an  hour  before  a  heaTy 
mass  of  gouge  fell  upon  a  mine  from  the  roof 
of  a  tunnel,  the  foreman  and  the  servant  en- 
gaged in  blasting  had  tested  the  place  with  a 
pick,  and  striven  vigorously  but  in  vain  to  bring 
down  the  mass,  shows  that  Its  fall  was  not  an 
occurrence  which  the  mine  owner  could  have 
foreseen  and  reasonably  anticipated.  Flnaly- 
son  V.  Utica  Min.  &  Mill  Co.  (1805)  32  U.  S. 
App.  143,  67  Fed.  Rep.  607,  14  C.  C.  A.  402. 

In  Del  Sejnoro  v.  Halllnan  (1807)  153  N.  Y. 
274,  Reversing  (1805)  36  N.  Y.  Supp.  1124,  the 
plaintiff  was  killed  by  the  fall  of  a  mass  of 
earth  which  slipped  into  a  trench  he  was  en- 
gaged in  digging  for  a  contractor.  The  mass 
was  part  of  a  strip  of  material  a  few  feet  In 
width  between  the  trench  where  he  was  work- 
ing and  one  which  had  been  excavated  for  the 
construction  of  a  sewer  some  years  before,  but 
the  existence  of  which  was  not  known  to  the 
defendant,  except  in  so  far  as  he  might  be 
deemed  to  have  had  constructive  notice  from 
the  fact  that  there  were  several  catch  basins 
next  the  curb  from  which  pipes  led  into  the 
sewer.  Defendant  had  provided  appliances  for 
shoring  up  the  trench,  and  had  Instructed  his 
employees  to  use  them  at  once  upon  their  dis- 
covering any  crack  in  the  sides  of  the  trench  to 
collapse.  A  careful  watch  had  also  been  kept, 
and  nothing  had  been  observed  which  indicated 
the  approaching  catastrophe.  Nor  had  the  civil 
engineer  appointed  to  superintend  the  contract- 
or's work  seen  anything  which  indicated  |:hat 
the  banks  were  liable  to  cave  in.  It  was  held 
that  the  defendant  was  not  liable,  as,  under  the 
evidence,  the  .accident  was  of  such  a  character 
that  prudent  men  proceeding  with  reasonable 
caution  would  not  ordinarily  have  foreseen  or 
anticipated  it. 

For  a  similar  ruling  in  a  case  in  which  the 
facts  were  almost  identical,  see  Burns  v.  Peth- 
cal    (1804)  75  Hun,  437. 

A  weaver  injured  by  a  wire  flying  out  of  a 
carpet  loom  cannot  recover  of  her  employer, 
where  it  appears  that  there  was  no  lack  of  in- 
spection and  no  defects  In  the  wire,  and  that 
in  spite  of  the  greatest  care  wires  would  fly  out, 
to  the  knowledge  of  such  weaver,  whose  duty  It 
was  to  watch  and  replace  them.  Daly  v.  Alex- 
ander Smith  A  Sons  Carpet  Co.  (1803)  60  Hun, 
77. 

A  brakeman  cannot  recover  for  injuries  re- 
ceived by  being  struck  by  a  bolster  on  a  pass- 
ing car,  which  was  designed  to  allow  timbers 
longer  than  the  cars  room  to  play  while  round- 
ing curves,  and  was  properly  devised  and  In- 
spected, but  suddenly  worked  out  and  struck 
the  caboose  where  the  brakeman  was.  Knox  v. 
New  York,  L.  B.  &  W.  R.  Co.  (1803)  60  Hun,  93. 

The  owner  of  a  blast  furnace  is  not  liable 
for  injuries  to  an  employee  from  the  inhalation 
of  gas  not  suflicient  in  quantity  to  affect  an 
ordinary  man,  because  the  lungs  of  such  em- 
ployee were  oversensitive  from  previous  Ill- 
ness, where  his  employer  had  no  reason  to  sup- 
pose that  he  was  not  sufficiently  strong  to 
endure  the  gas  without  risk.  Parlln  v.  Fin- 
frouck  (1805)  65  111.  App.  174. 

Where  defendant  railroad  company  used  on 
Its  car-wheels  the  same  kind  of  oil  that  was 
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generally  used  upon  cars,  and  had  no  knowl- 
edge, and  by  the  exercise  of  ordinary  care- 
would  not  have  obtained  any  knowledge,  that 
any  poisonous  substance  formed  on  the  brasses 
in  consequence  of  its  use,  an  employee  cannot 
maintain  an  action  for  being  poisoned  through, 
handling  the  oil.  Kltteringham  v.  Sioux  City  & 
P.  R.  Co.  (1883)  62  Iowa,  285. 

"In  order  to  render  an  employer  liable  for  an^ 
Injury  caused  by  an  explosion  occasioned  by  a 
defect  known  by  him  to  exist  in  the  boiler,  the- 
defect  must  be  one  which  he  could,  by  exercis- 
ing skill,  have  ascertained  to  be  likely  to  pro- 
duce the  explosion.  There  may  be  defect's,  and 
these  may  produce  an  explosion,  and  they  may 
have  been  known,  and  yet  they  may  have  been 
such  as  no  amount  of  care  and  caution  on  the 
part  of  the  employer  would  have  disclosed  to 
be  dangerous,  and  to  be  guarded  against  as 
dangerous."  Morris  v.  Gleason  (1877)  1  111. 
App.  510. 

In  Kerrigan  v.  Hart  (1886)  40  Hun,  380,  n 
laborer  shoveling  dirt  stood  between  the  tail  of 
his  cart  and  the  edge  of  a  bank.  Owing  to  a  de- 
fect in  a  hook  in  the  harness,  the  horse  got  his- 
head  cramped,  which  made  him  back,  forcing 
the  laborer  over  the  bank.  It  was  held  that  on. 
no  theory  could  the  master  be  charged  with  lia- 
bility, the  court  saying:  "Assuming  the  hook 
was  not  properly  made,  It  is  clear  that  the  de- 
fect was  not  the  proximate  cause  of  the  injury. 
No  human  foresight  could  anticipate  that  & 
horse  would  throw  his  head  around  so  far  as  to 
catch  his  bridle  upon  this  hook  and  back 
straight  back  and  squeeze  a  man  against  a 
bank.  That  such  a  thing  is  possible  is  proved: 
by  the  happening  of  the  accident  in  this  case» 
but  that  such  a  thing  was  probable  or  likely  to 
occur  is  absurd." 

A  railroad  company  is  not  liable  for  injuries- 
to  an  engineer  occasioned  by  the  unexpected 
going  out  of  a  lantern  which  was  apparently 
in  good  order.  Elgin,  J.  &  E.  R.  Co.  v.  Malaney 
(1804)  50  111.  App.  114. 

Another  phase  of  the  doctrine  is  that  an  em- 
ployer cannot  be  held  negligent  for  failing  to 
take  precautions  against  the  acts  of  servants- 
or  third  parties  which  there  Is  no  reason  to 
anticipate. 

Thus,  the  failure  of  an  employer  to  repair  a 
steam  gauge  attached  to  a  boiler  after  notice 
that  it  was  defective  will  not  render  him  liable 
for  injuries  from  the  escape  of  steam  from  the 
safety  valve,  to  an  employee  who  went  upon  the 
boiler  to  examine  where  alterations  could  be- 
made,  believing  such  gauge  to  indicate  the 
steam  pressure,  where  he  could  not  have  antici- 
pated that  employees  would  go  upon  the  boiler 
when  under  steam.  McCallum  v.  McCallan> 
(1804)  58  Minn.  288. 

Nor  Is  the  owner  of  a  sawmill  In  which  is  a 
saw  the  upper  portion  of  which  is  covered  by 
a  sleeve  which  Is  raised  by  a  Jackscrew  and 
levers  so  as  to  make  an  opening  through 
which  a  man's  arm  can  be  thrust,  intended  for 
the  use  of  levers  In  regulating  the  tension,  re- 
quired, as  matter  of  law,  to  foresee  that  an  em- 
ployee might  thrust  his  arm  through  such  open- 
ing and  the  sleeve  fall  because  of  a  defective 
nut,  where  other  openings  have  been  provided 
through  which  one's  arm  could  be  put  with 
safety.  Rysdorp  v.  George  Pankrats  Lumber 
Co.  (1807)  05  Wis.  622. 

Nor  Is  the  owner  of  a  chair  factory  guilty 
of  negligence  in  leaving  the  opening  into  an> 
elevator  shaft  unguarded  at  night,  where  it  has- 
no  knowledge  that  anyone  will  go  Into  the  room 
opening  into  such  shaft.  Jorgenson  v.  Johnson* 
Chair  Co.  (1806)  67  111.  App.  80. 

Nor  Is  an  employer  liable  for  injury  to  a  girl 
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-of  Ofteen  jean  from  her  hand  dropping  Into 
an  opening  and  coming  in  contact  with  a  heated 
roller,  because  abe  became  anconscloua  while 
her  hand  was  resting  over  such  opening, 
throDgh  having  gone  to  work  without  food, 
where  he  has  exercised  proper  care  in  respect 
to  the  maclilnf-ry.  Montreal  Steam  Laundry 
Co.  T.  Demers  (1896)  Bap.  Jud.  Quebec,  6  B.  B. 
191.  The  court  based  its  decision  on  the  prln- 
-cipJe  that  an  employer  who  surrounds  his  serv- 
«ntfl  with  all  the  protection  which  human  fore- 
sight can  naturally  suggest  cannot  be  held  re- 
sponsible for  injury  resulting  from  physical 
weaki^ss,  or  from  any  accident  which  the  exer- 
cise of  ordinary  care  on  the  part  of  the  em- 
ployee would  have  preyented. 

In  Burke  v.  Syracuse,  B.  &  N.  Y.  B.  Co.  (1893) 
ed  Hun.  21,  a  railroad  company  employed  in 
charge  of  a  telegraph  station  at  a  single-track 
siding  and  highway  crossing  a  robust  boy  of 
seventeen,  who  was  familiar  with  railroad 
tracks  and  switches.  It  was  his  duty  to  report 
trains,  receive  and  carry  out  telegraphic  In- 
structions, flag  the  crossing,  and  operate  a 
"safety  Wharton  switch,"  which  connected  the 
mfllD  track  with  the  siding.  He  had  become 
familiar  with  the  operating  of  this  switch, 
which  was  simple,  the  switch,  of  Itself,  keeping 
the  main  track  closed,  and  requiring  the  lifting 
of  a  heavy  Iron  ball  on  a  lever  to  open  the  sid- 
ing. He  had  managed  the  switch  for  al>out 
two  and  a  half  months.  Then  on  a  certain  occa- 
sion, when  a  train  which  should  have  been  kept 
on  the  main  track  was  approaching,  he  was  sud- 
denly seised  with  the  thought  that  the  switch 
was  set  wronfiTt  and  impulsively,  and  with  a 
Tiew  of  preventing  a  catastrophe,  rushed  to  the 
switch  and  raised  the  lever,  sending  the  train 
upon  the  siding,  where  it  collided  with  a  wait- 
ing train,  causing  the  death  of  the  engineer  of 
the  moving  train,  whose  legal  representative 
sued  the  company  for  damages.  The  court  held 
the  company  not  liable,  saying:  **Upon  the 
occasion  of  the  injuries  no  duty  rested  upon 
Clark  to  open  the  switch.  His  act  in  raising  the 
ball  and  breaking  the  main  track  was  volun- 
tary, thoughtless,  and  mistaken.  Nothing  ap- 
pears in  the  case  showing  that  he  had  not  phy- 
sical power  to  perform  all  the  acts  and  duties 
required  of  him  at  the  station,  or  that  he  was 
not  mentally  flt  for  the  position  assigned  to  him 
by  the  defendant.  Judged  by  the  rule  laid 
down  in  Copplns  v.  New  York  C.  &  H.  B.  B. 
Co.  (1890)  122  N.  Y.  557,  the  evidence  falls  to 
8how  a  want  of  competency  on  the  part  of 
Clark  to  perform  the  duties  required  a(  the  sta- 
tion. The  observations  made  by  the  learned 
counsel  for  the  respondent  seem  appropriate 
and  pertinent  where  he  says:  "The  defendant 
coald  not  make  a  psychological  examination  of 
Clark,  or  delve  into  the  secret  recesses  of  his 
brain  to  ascertain  whether,  at  some  future 
period,  he  would  for  an  instant  become  the  prey 
of  a  delusion  and  work  destruction.  It  was  no 
more  bound  to  anticipate  this  unnatural  occur- 
rence than  it  would  have  been  the  act  of  Clark, 
iiad  he  in  a  moment  of  temporary  aberration 
drawn  a  pistol  and  killed  the  plaintiff's  in- 
testate.' " 

Especially  Is  the  master  not  bound  to  antici- 
pate that  the  servant  will  act  Imprudently  in 
exposing  himself  unnecessarily  to  a  patent  dan- 
ger. 

On  this  ground  it  has  been  held  that  a  verdict 
tot  the  defendant  was  rightly  directed  where 
An  engine  wiper  placed  his  bare  hand  upon  a 
splinter  attached  to  the  driving  wheel  of  an 
engine,  6  inches  long  and  projecting  from  %  to 
1  inch  beyond  the  tire,  for  the  purpose  of  sup- 
porting himself  in  cleaning  the  engine,  when 
the  smooth  surface  of  all  the  other  parts  of  the 
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engine  were  open  to  his  use  for  the  purpose. 
McCain  v.  Chicago,  B.  &  Q.  B.  Co.  (18;>6)  40  U. 
S.  App.  181,  76  Fed.  Bep.  125,  22  C.  C.  A.  99. 

It  is  not  the  duty  of  an  employer  to  antici- 
pate that  an  inexperienced  employee  will  put 
his  hand  under  the  cap  covering  the  knives  of 
a  planing  machine.  Huffer  v.  Herman  (1896)  66 
111.  App.  481. 

In  Mad  Ulver  &  L.  E.  B.  Co.  v.  Barber  (1856) 
5  Ohio  Rt.  541,  07  Am.  Dec.  312,  it  is  said  of  a 
hazardous  employment  that  the  employer  does 
not  Insure  against  accident  or  those  unforeseen 
perils  which  due  and  proper  care  and  diligence 
cannpt  provide  against.  Injuries  from  acci- 
dents which  the  utmost  stretch  of  human  skill 
and  foresight  cannot  provide  against,  are  inci- 
dent to  all  situations  and  conditions  in  life. 

As  the  servant  assumes  all  the  risks  of  his 
employment  which  are  not  due  to  the  master's 
negligence,  it  Is  obvious  that  another  fermlnol 
ogy  based  upon  this  doctrine  may  be  used  to  ex- 
press the  effect  of  the  general  principle  dis- 
cussed in  this  sut>di vision.  The  rights  and 
liabilities  of  the  parties  from  this  point  of  view 
are  clearly  explained  in  the  following  para- 
graph. 

A  railroad  company  Is  not  negligent  in  leav- 
ing an  ordinary  push  car  a  safe  distance  from 
the  track  and  blocking  it  there  In  the  ordinary 
method  to  prevent  its  moving  toward  the  track, 
although  some  boys  not  connected  with  the 
company  afterwards  attempted  to  put  it  on  the 
track  and  left  it  so  close  to  the  track  that  an 
employee  riding  on  a  switch  engine  was  injured 
by  collision  therewith.  A  push  car  is  not  an 
object  specially  attractive  to  children  in  such  a 
sense  that  the  company  Is  bound  to  take  pre- 
cautions against  their  meddling  with  it.  Atclii- 
son.  T.  &  8.  F.  B.  Co.  v.  Siattery  (1896)  57 
Kan.  499. 

Where  a  railroad  servant  has  been  Injured  by 
a  sudden  subsidence  of  the  track,  it  is  error  to 
refuse  to  submit  to  the  Jury  the  special  ques- 
tion, "Did  the  defendant  have  any  reason  to  ap- 
prehend such  a  sinking  of  the  roadbed  and  track 
thereon?"— where  in  a  special  question  actually 
asked  there  is  nothing  which  is  calculated  to 
elicit  a  finding  upon  that  issue.  A  question  in 
answer  to  which  it  is  found  that  the  defendant 
could  by  the  exercise  of  ordinary  care  and  pru- 
dence have  discovered  and  repaired  the  cause 
of  the  accident  before  the  accident  occurred  is 
not  of  itself  sufficient,  inasmuch  as  it  leaves  the 
question  of  proximity  of  cause  untouched  and 
still  at  large.  McGowan  v.  Chicago  &  N.  W.  >i. 
Co.  (1595)  91  Wis.  147. 

It  should  be  noted  that  the  master  is  liable 
where  injury  is  caused  by  the  concurrence  of 
an  accident  with  his  negligence.  Muslck  v. 
Jacob  Doid  Pkg.  Co.  (1894)  58  Mo.  App.  332. 

The  cases  which  permit  the  employer  to  rely 
to  a  certain  extent  upon  the  efficiency  of  in- 
strumentalities which  have  been  tested  by  a 
prolonged  use  are  other  illustrations  of  the 
principles  exemplified  in  the  foregoing  cases. 
(VL  f,  1.  post.) 

VI.  Circumstances  chargino  an  empf oyer  with  hnoucU 
edge  of  the  condition  of  his  insti-umcnUxlitie^. 

See  also  XVII.   a,  6.  post. 

a.  Introductory^ 

Want  of  knowledge  may  be  Imputed  to  an 
employer  on  the  ground  that  a  person  who 
unites  with  the  ordinary  measure  of  intelli- 
gence which  is  Imputed  by  the  law  to  every 
responsible  citizen  the  special  skill  and  experi- 
ence possessed  by  those  engaged  in  the  same 
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baslness  coald  not.  supposing  him  to  bare  made 
a  reasonably  careful  use  of  bis  faculties, bave 
failed  to  ascertain  the  existence  of  the  ab- 
normal conditions  to  wblcb  the  servant's  in- 
Jury  was  due. 

"The  master  or  the  foreman  whom  he  placet 
charge  of  the  business  Is  presumed  to  be  fa- 
miliar with  the  danger,  latent  and  patent.  In- 
cident to  that  business.  Smith  t.  Peninsular 
Car  Works  (1880)  00  Mich.  501. 

"The  employee  will  be  presumed  to  be  familiar 
with  the  dangers,  latent  as  well  as  patent,  or- 
dinarily accompanying  the  business  in  which 
he  is  engaged.*'  Wagner  ▼.  H.  W.  Jayne  Chem- 
ical Co.  (1892)  147  Pa.  475. 

Compare  Consolidated  Coal  Co.  v.  Haenni 
(1803)  146  111.  614,  where  it  was  said  that  a  mas- 
ter or  a  superintendent  whom  he  places  in 
charge  of  the  business  is  presumed  to  be  fa 
miliar  with  the  dangers,  both  latent  and  pat- 
ent, which  accompany  the  use  of  an  apparatus 
for  hoisting  a  large  smokestack  to  be  used  in 
the  business. 

The  obligation  imposed  upon  him  by  this 
principle  requires  him  to  take  notice,  not  mere- 
ly of  the  operation  of  the  various  physical  and 
mechanical  laws  by  which  the  condition  of  his 
instrumentalities  may  be  affected,  but  also  of 
the  manner  in  which  those  instrumentalities 
perform  their  functions  from  day  to  day,  and 
to  keep  his  eyes  and  ears  open  to  any  occur- 
rences which  indicate  that  they  are  not  fit  for 
the  purpose  for  which  they  are  used. 

The  duty  Incumbent  on  an  employer  to  exer- 
cise care  in  furnishing  reasonably  safe  appli- 
ances and  substances  to  be  used  in  his  business 
requires  him  to  take  notice  of  the  quality  and 
fitness  of  the  coal  used  on  his  engines.  The 
condition  of  coal  so  inferior  that  it  causes 
flames  to  burst  through  the  furnace  door  is  not 
a  latent  defect  that  cannot  be  discovered  by 
ordinary  diligence.  Missouri,  K.  &  T.  R.  Co. 
T.  Walker  (1804;  Tex.  Civ.  App.)  26  S.  W.  513. 

The  boundary  line  between  the  constructive 
knowledge  which  may  be  attributed  to  the  mas- 
ter from  this  standpoint  and  from  the  stand- 
point of  his  duty  in  regard  to  the  active  exam- 
ination of  the  instrumentalities  Is  not  always 
easy  to  define.  But  the  exigencies  of  a  logical 
classification  seem  to  render  it  expedient  that 
the  duty  to  observe  the  daily  operation  of  the 
instrumentalities,  and  to  estimate  the  relation 
of  certain  extraneous  scientific  facts  to  that 
operation,  should  be  distinguished  from  the 
duty  to  institute  a  minute  investigation  into 
the  actual  condition  of  those  instrumentalities 
with  a  view  to  ascertaining  whether  they  are  or 
are  not  efiScient.  The  necessity  for  some  such 
diflTerentiation  is  shown  by  the  fact  that  the 
law  will  sometimes  deduce  an  obligation  to 
make  an  inspection  from  the  fact  that  the  em- 
ployer, availing  himself  of  the  sources  of  in- 
formation to  which  the  former  duty  requires 
him  to  have  recourse,  has  arrived  at  the 
knowledge  of  certain  matters  which  would  put 
a  careful  man  upon  inquiry. 

The  present  subdivision,  therefore,  will  be  de- 
voted to  a  review  of  the  cases  which  deal  with 
the  various  circumstances  which  bear  upon  the 
employer's  liability  for  injuries  caused  by  dan- 
gerous conditions,  of  which  he  is  presumed  to 
have  notice,  without  taking  any  positive  steps 
in  the  matter  of  inspection.  His  duty  In  re- 
gard to  inspection  will  be  considered  after- 
wards. 

b.  Notoriety. 

One  method  of  establishing  notice  or  knowl 
edge  of  a  fact  is  by  proving  the  notoriety  of  the 
fact.    Crane  v.  Missouri  P.  R.  Co.  (1885)  87  Mo. 
68S. 
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Most  of  the  cases  which  illustrate  this  prin- 
ciple relate  to  the  reputation  of  servants,  and 
are  collected  1ji  subdivision  IX.  post  Here 
we  shall  merely  refer  to  the  rulings  in  whicli 
the  principle  is  applied  to  charge  the  master 
with  a  knowledge  of  the  condition  of  inanimate 
agencies. 

In  Crane  v.  Missouri  P.  R.  Co.  (1885)  87  Mo. 
58,  it  was  held  that  the  trial  judge  had  not 
erred  in  receiving  evidence  tending  to  show- 
that  a  locomotive  car  made  by  a  certain  man- 
ufacturer had,  on  account  of  its  being  danger- 
ous, been  abandoned,  not  only  by  railroad  com- 
panies generally,  bat  by  the  defendant  it- 
self. 

In  Toledo,  W.  &  W.  R.  Co.  v.  Fredericks- 
(1874)  71  III.  294,  a  railroad  company  was  held 
liable,  where  the  proof  showed  that  there  was  a 
very  radical  defect  in  the  manner  of  the  con- 
struction of  a  particular  coupling  which  caused 
an  injury,  and  that  its  reputation  among  the 
operatives  in  the  yards  was  so  notorious  that 
its  dangerous  character  ought  to  or  could  have 
been  known  by  the  exercise  of  reasonable  dili- 
gence by  the  officers  of  the  company  whose 
duty  it  was  to  build  and  repair  machinery. 

So,  also,  in  an  action  to  recover  damages- 
caused  by  the  explosion  of  a  certain  locomotive 
engine,  the  testimony  of  the  employees  of  the 
company  using  it  that  among  them  such  engine 
had  always  been  considered  unsafe  is  compe- 
tent for  the  purpose  of  showing  that  the  person 
having  care  of  the  machinery  of  the  road  knew, 
or  might  have  known  by  reasonable  diligence, 
that  it  was  not  safe.  Chicago  &  A.  R.  Co.  v. 
Shannon  (1867)  43  III.  338,  339. 

But  proof  of  general  notoriety,  although  gen- 
erally admissible  as  tending  to  prove  notice  of 
a  fact,  when  such  notice  is  a  material  inquiry, 
is  never  competent  to  prove  the  fact  itself. 
Hence  Lt  is  not  competent  testimony,  on  the  in- 
quiry whether  a  certain  low  bridge  over  a  rail- 
road track  had  ever  before  been  the  means  of 
killing  a  brakeman.  Louisville  &  N.  R.  Co.  v. 
Hail  (1888)  87  Ala.  708,  4  L.  R.  A.  710.  (See  also- 
IX.,  d,  post.) 

o.  Opportunities  of  master  to  observe  defect. 

"Where  it  is  proved  that  there  was  a  defect, 
and  that  defect  was  obvious,  and  on  its  face 
showed  that  it  had  existed  long  enough  before- 
the  injury  to  have  been  discovered  by  the  mas- 
ter in  the  exercise  of  ordinary  diligence,  it  is  at 
once  apparent  that  if  the  master  did  not  know 
of  it  he  might  have  known,  and  that  he  failed 
in  his  duty  to  inspect  and  know."  Ocean  S.  S. 
Co.  V.  Matthews  (1890)  86  Ga.  418. 

Hence  a  vessel  is  liable  to  an  employee  of  a 
stevedore  for  injuries  suffered  by  the  giving 
way  of  a  shackle  holding  a  block  used  In  un- 
loading the  vessel,  because  of  its  unsafe  condi- 
tion from  a  previous  excessive  strain,  where  it» 
unsafe  character  was  evident.  The  Para  (1893) 
56  Fed.  Rep.  241. 

And  a  railroad  company  is  chargeable  with 
negligence  toward  its  employees  in  sending  out 
a  car  with  the  handhold  necessary  for  the  safe 
and  prompt  performance  of  the  duties  of  a 
brakeman  in  coupling  and  uncoupling  In  an  ob- 
viously defective  condition.  Settle  v.  St.  Louia 
1%  S.  F.  R.  Co.  (1895)  127  Mo.  336. 

A  bolt  in  the  brakebeam  of  a  car  which  pro- 
jects to  an  unnecessary  extent  is  an  obvious 
and  palpable  defect  which  the  railway  company 
is  bound  to  remedy.  Therefore  it  is  not  error  to 
refuse  an  instruction  that,  if  the  car  l>ecame  de- 
fective in  this  particular  after  it  was  put  in  use. 
fhe  company  Is  not  liable  for  Injuries  resulting 
from  the  defect,  unless  it  neglected  to  have  it 
remedied    after    it    had    notice   of   the    same. 
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Wedgwood  ▼.  Chicago  &  N.  W.  R.  Co.  (1878)  44 
Wis.  44. 

A  railroad  company  Is  liable  for  Injuries 
caused  by  a  deadwood  worn  so  short  as  to  make 
tlie  work  of  coupling  dangerous,  such  a  defect 
being  plainly  visible  on  examination.  King  v. 
Ohio  &  M.  R.  Co.  (18S2)  14  Fed.  Rep.  277. 

In  Ersklne  v.  Chino  Valley  Beet-Sugar  Co. 
aS95)  71  Fed.  Rep.  270,  the  court  used  some 
language  which  would,  if  taken  literally,  Justify 
the  inference  that  It  supposed  that  the  converse 
of  this  principle  also  held  good,  for  it  denied 
the  right  of  the  plain tifif  to  recover  on  the 
ground  that  the  defect  in  the  appliance  (a  rope) 
was  not  "open  to  visual  observation."  Such  a 
doctrine  can  scarcely  be  reconciled  with  the 
rule  which  imposes  on  the  master  the  duty  of 
active  Inspection.  But  presumably  the  decision 
was  rendered  upon  the  theory  that  this  duty 
bad  actually  been  discharged  a  reasonable  time 
before  the  rope  gave  way. 

That  the  master  Is  liable  on  the  ground  that 
the  danger  was  obvious  cannot  be  asserted 
where  the  evidence  on  behalf  of  a  defendant 
company  is  to  the  elTect,  not  only  that  the  sup- 
port made  In  a  tunnel  which  collapsed  was  not 
obvionsly  defective  or  lmr*erfect,  but  that,  in 
the  opinion  of  the  superintendent,  it  was  amply 
gnfflclent,  and  that  it  was  skilfully  and  me- 
chanically constructed.  Kearney  Electric  Co. 
V.  Laughlin  (1805)  45  Neb.  301. 

Evidence  that  a  machine  had  a  tendency  to 
throw  the  belt  from  the  loose  to  the  tight  pul- 
ley, and  thus  to  start  up  the  machine,  is  sufB 
cient  to  warrant  a  finding  of  negligence  on  the 
part  of  an  employer  in  failing  to  provide  reason- ' 
ably  safe  machinery,  and  that  a  due  examina- 
tion of  the  machinery  would  have  disclosed  its 
imperfection.  Donahue  v.  Drown  (1801)  154 
Mass.  21. 

A  mining  company  which  put  Into  service, 
where  it  must  be  connected  with  the  same 
»team  pipe  that  other  larger  and  stronger  boil- 
ers are  connected  with,  an  old  boiler  that  had 
been  repaired  eleven  months  before,  with  the 
express  purpose  of  using  it  for  about  six  months 
for  a  special  purpose  which  did  not  require  its 
connet-tlon  with  other  boilers  or  the  use  of  high 
pressure.^is  liable  for  an  injury  to  an  employee 
caused  by  its  explosion  the  first  day  after  such 
connection.  Johnson  v.  Boston  &  M.  Consol. 
Copper  &  S.  Min.  Co.  (1805)  16  Mont.  164. 

A  finding  that  defendant  knew  of  the  presence 
of  a  solution  of  potash  in  a  waste  pipe  from 
which  he  directed  plaintiff  to  remove  an  ob- 
struction is  sustained  by  evidence  that  defend- 
ant was  present  before  and  at  the  time  of  the 
accident  to  plaintiff  caused  by  coming  in  con- 
tact with  such  solution,  and  had  been  person- 
ally concerned  in  directing  the  removal  of  the 
obstruction,  although  he  denies  having  had  any 
knowledge  of  Its  presence.  Dunn  v.  Council 
a«<T;  21  Misc.  205,  Affirming  20  Misc.  727. 

The  rule  that  the  case  is  for  the  Jury  where- 
ever  the  evidence  is  conflicting  as  to  the  ques- 
tion at  Issue  involves  the  corollary  that  when 
There    is    some    evidence    of    the    defendant's 
knowledge  of  the  defect  which  caused  the  in- 
jury, the  plaintiff  is  entitled  to  go  to  the  Jury 
on  the  question  of  the  employer's  negligence. 
Mellors  v.  Shaw  (1861)  1  Best  &  S.  437,  80  L.  J. 
Q.  B.  N.  8.  333,  7  Jur.  N.  S.  845.    (This  rule,  of 
course,  is  to  be  understood  with  due  reference 
to  the  construction  now  put  by  most  courts 
upon  the  meaning  of  the  word  "some,'*  a  mere 
scintilla  of  evidence  not  being  sufficient  to  Jus- 
tify the  submission  of  the  case  to  the  Jury.  See 
Bailey,   Personal    Injuries   Relating  to   Master 
and  Servant,  chap.  XXVL ;  1  Bevcn,  Neg.  148 
nseq.i 
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d.  Lenath  of  time  deftol  ha»  cxiaUd^ 
See  also  IX.  c,  4. 

1.  Generally. 

In  considering  whether  notice  of  the  danger- 
ous condition  of  an  instrumentality  would  have 
been  discovered  if  the  master  had  been  reason- 
ably careful  In  the  length  of  time  during  which 
that  condition  had  existed  is  obviously  a  mate- 
rial question,  and  is  constantly  adverted  to  in 
cases  of  the  type  under  review  as  a  fact  tending 
to  show  that  his  ignorance  was  excusable  or 
culpable. 

For  convenience  sake  we  shall  collect  at  this 
place  both  the  decisions  in  which  the  under- 
lying idea  is  that  the  employer  would  or  would 
not  have  learned  of  the  defect  merely  by  the 
passive  use  of  his  faculties  of  observation,  and 
those  which  rely  upon  the  theory  that  by  a 
proper  performance  of  his  duty  of  active  inspec- 
tion he  could  have  discovered  the  existence  of 
the  danger. 

This  circumstance  has  been  relied  upon  ta 
charge  the  master  with  liability  in  the  sub- 
joined rulings. 

Where  the  master,  instead  of  furnishing  safe- 
and  suitable  hoisting  appliances,  provided  such 
as  were  obviously  unsafe  and  unfit  at  and  be- 
fore the  time  of  the  injury,  and  had  been  so 
long  enough  for  their  unsafe  condition  to  have 
been  discovered  by  the  master  in  the  exercise  of 
ordinary  care,  the  presumption  that  he  knew  of 
their  condition  is  proper.  Ocean  S.  S.  Co.  v. 
Matthews  (1805)  86  Ga.  418. 

A  railroad  company  Is  liable  for  injuries 
caused  by  a  broken  ladder-handle  which  had 
been  broken  long  enough  to  be  weather-beaten, 
and  to  appear  as  an  old  break.  Richmond  &  D. 
R.  Co.  V.  Moore  (1883)  78  Va.  03. 

No  matter  whose  doty  It  may  be  to  keep  a 
foreign  car  In  repair,  or  to  prevent  its  coming 
into  a  railroad  yard  in  a  damaged  and  danger- 
ous condition,  If  these  duties  were  neglected 
and  the  car  permitted  to  come  into  the  yard  for 
so  many  consecutive  days  that  the  company,  in 
the  exercise  of  a  high  degree  of  care,  might 
have  known  of  its  damaged  and  dangerous  con- 
dition in  time  to  avoid  any  injury  therefrom, 
it  is  liable  to  Its  employees  for  any  damage 
occasioned  thereby  without  any  fault  of  theirs. 
Chicago,  B.  &  Q.  R.  Co.  v.  Avery  (1880)  8  111. 
App.  133. 

An  employer  Is  not  excused  from  liability  for 
Injuries  to  an  employee  caused  by  machinery 
being  out  of  repair,  by  the  simple  fact  that,  the 
condition  thereof  was  not  known  to  him,  If  It 
was  obvious  and  bad  existed  for  such  a  length 
of  time  that  he  was  chargeable  with  negligence 
in  not  knowing  of  it.  Monmouth  Mln.  &  Mfg. 
Co.  V.  Erllng  (1S04)  148  111.  521,  Affirming  (1802> 
45  111.  App.  411. 

A  railroad  company  which  does  not  ascertain 
the  condition  of  a  caboose  which  has  been  re- 
peatedly condemned  and  marked  as  out  of  re- 
pair, and  has  remained  for  a  long  time  In  that 
condition,  thereby  falls  to  exercise  reasonable 
and  ordinary  rare  and  diligence,  rendering  it 
liable  for  an  injury  to  an  employee  resulting 
from  such  neglect.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Hlggins  (1800)  53  Ark.  458. 

It  is  error  to  take  the  case  from  the  Jury 
where  the  evidence  tends  to  show  that  the  ma- 
chinery which  caused  the  injury  was  defective, 
and  that  the  defect  had  existed  so  long  that  the 
employer  should  have  known  of  It.  Radmann  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1800)  78  Wis.  22. 

Where  a  defect  is,  in  its  nature,  one  which  Is 
open  to  observation,  and  there  is  evidence  going 
to  show  that  it  has  been  suffered  to  exist  for  a 
considerable  time,   the  Jury   may  fairly  Infer 


«4 


MiOHIGAif   SUPRAICE  CoURT. 


Jan., 


knowledge  on  the  part  of  the  master.  Bridges 
V.  St.  Louia,  I.  M.  &  S.  R.  Co.  (187D)  6  Mo.  App. 
389. 

Where  both  the  evidence  and  the  examina- 
tion by  the  Jury  of  timbers  used  for  a  scaffoid 
tend  to  proye  that  their  unsafe  condition 
shortly  before  the  injury  should  have  been  de- 
tected by  the  inspection  of  a  competent  person, 
and  also  tend  to  prove  that  this  faulty  condi- 
tion had  existed  for  such  a  length  of  time  that, 
by  reasonable  care  and  diligence  on  the  part  of 
•defehdant,  he  could  have  ascertained  the  con- 
dition of  the  timbers,  a  verdict  for  the  plain- 
tiff will  not  be  set  aside.  Oberfelder  v.  Doran 
(1889)   26  Neb.  118. 

In  an  action  for  damages  by  a  brakeman,  evi- 
dence that  plaintiff  was  employed  by  the  de- 
fendant, and,  while  coupling  cars,  sustained  an 
injury  to  his  hand  owing  to  the  defective  condi- 
tion of  the  draft  timber  holding  up  the  draw- 
head  on  one  of  the  cars;  that  the  bolt  sunk 
down  into  the  timber,  and  let  the  drawhead 
down  4  inches  lower  than  it  should  be;  and  that 
the  defect  was  old  and  not  known  to  the  plain- 
tiff,—is  sufficient  to  sustain  a  verdict  against 
the  defendant.    Seese  v.   Northern   P.   B.   Co. 

(1889)  39  Fed.  Rep.  487. 

Evidence  that  a  railway-car  derrick,  by  the 
•breaking  of  which  plaintlfTs  intestate — ^fore- 
man of  the  Cfir— Matt  killed,  and  had  been  m 
unsafe  condition  for  several  years;  that  de- 
fendant had  set  it  aside  for  repairs  on  several 
occasions,  and  knew,  or  by  the  oxorr-ise  of  ordi- 
nary care  could  have  discovered,  that  the  tim- 
bers underneath  the  floor  were  decayed  and 
rotten,  and  that  the  car  was  unsafe,— is  suffi- 
cient to  sustain  a  verdict  that  defendant  was 
guilty  of  negligence  In  furnishing  the  car  to 
plaintirs  intestate.  Chicago  &  E.  R.  Co.  v. 
Branyan  (1894)  10  Ind.  App.  570. 

The  same  general  principle  is  also  recognized 
in  Lake  Erie  &  W.  B.  Co.  v.  McHenry  (1894)  10 
Ind.  App.  525:  Rice  v.  King  Philip  Mills  (1887) 
144  Mass.  229,  59  Am.  Rep.  80:  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Adams  (1885)  105  Ind.  151; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Holt  (1883)  29 
Kan.  149;  Burnes  v.  Kansas  City,  Ft.  S.  &  M. 
R.   Co.   (1895)  129  Mo.  41;   Clough  v.   Hoffman 

(1890)  132  Pa.  628:  Ashman  v.  Flint  &  P.  M.  R. 
'Co.  (1892)  90  Mich.  567;  McDonald  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  (1889)  41  Minn.  439. 

On  the  other  hand,  the  fact  that  the  danger 
has  arisen  so  recently  that  the  master  is  not 
fairly  chargeable  with  knowledge  of  its  exist- 
«nce  is  relied  upon  in  the  following  cases: 

A  railway  company  is  not  liable  for  damages 
resulting  to  an  employee  from  the  derailment  of 
a  train,  caused  by  the  spread  of  a  reasonably 
safe  track  by  the  passage  of  another  train,  so 
Immediately  preceding  the  accident  that  the 
trackman  could  not  have  had  notice  of  the  de- 
fect in  the  track,  but  it  is  liable  if  the  defect 
•causing  the  injury  was  in  rotten  and  unsafe 
ties.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Pettis  (1888)  69 
Tex.  689. 

In  Consolidated  Coal  Co.  v.  Maehl  (1888)  31 
III.  App.  252,  the  defendant  was  held  liable 
where  the  attention  of  the  corporate  officers 
had  been  called  to  the  defect  '*some  time  pre- 
vious" to  the  accident. 

A  railroad  company  is  not  liable  for  an  injury 
to  an  employee  caused  by  defects  in  the  switch 
tracks  in  its  yards,  unless  it  had  actual  knowl- 
edge of  such  defects,  or  they  had  existed  for 
such  a  length  of  time  that  knowledge  might  be 
inferred.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Swarts 
(1897)  58  Kan.  235. 

To  enable  the  plaintiff  to  recover  damages  for 
injuries  caused  by  the  fall  of  a  pile  of  lumber, 
which,  as  the  evidence  tends  to  show,  was 
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safely  piled  In  the  first  place,  but  became  ai^ 
safe  in  subsequent  removal  from  the  pile,  to  re- 
cover for  the  injury  sustained  by  the  falling  of 
the  pile,  "it  Is  incumbent  on  him  to  prove  that 
defendant,  through  some  responsible  officer  or 
agent,  had  actual  notice  of  the  defect,  or  that 
it  had  existed  for  so  long  a  time  that  he  should 
have  discovered  It  in  the  exercise  of  reasonable 
diligence,"  the  court  remarking  that  notice  of 
subsequently  accruing  defects  could  not  arise 
out  of  anything  which  the  employer  had  to  do 
with  original  construction.  Baldwin  v.  St. 
Louis,  K.  &  N.  R.  Co,  (1885)  68  Iowa,  37. 

A  railroad  company  is  not  liable  to  an  em- 
ployee for  injuries  received  in  attempting  to 
make  a  coupling,  by  stumbling  over  a  pile  of 
cinders  on  its  track,  or  from  a  defective  draw- 
head,  where  both  the  cinders  and  the  defect 
are  recent,  and  it  has  no  knowledge  thereof. 
Welch  V.  New  York  C.  &  H.  R.  R.  Co.  (1892)  43 
N.  Y.  S.  R.  9r>a 

A  railroad  company  is  not  chargeable  with 
negligence  by  reason  of  a  defect  which  suddenly 
appears  in  a  tool  or  instrumentality  furnished 
an  employee,  unless  It  has  been  remiss  in  test- 
ing the  same  or  ought  to  have  known  of  the  de- 
fect. Atchison,  T.  &  S.  F.  R.  Co.  v.  Napole 
(1895)  55  Kan.  401. 

A  railroad  company  is  not  liable  for  the  death 
of  an  employee  resulting  from  personal  injuries 
caused  by  a  defective  appliance  furnished  to 
him,  unless  the  company  knew  of  the  defect, 
or  it  was  of  such  a  nature  or  had  existed  for 
such  length  of  time  that  In  the  exercise  of  ordi- 
nary care  the  company  should  have  discovered 
it.  Carruthers  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1895)  55  Kan.  600. 

The  lessee  of  a  building  Is  not  liable  for  a  per- 
sonal injury  to  his  employee  by  the  falling  of  a 
freight  elevator  because  it  had  no  safety  clutch, 
where  he  was  moving  into  the  premises  which 
had  been  in  his  possession  for  a  short  time  only, 
and  he  did  not  know  that  there  was  no  clutch, 
and  its  lack  was  not  so  obvious  as  to  be  readily 
seen  on  examination,— such  as  would  ordinarily 
be  made  by  one  who  Is  looking  over  premises 
with  a  view  to  living  there.  Hansen  v.  Schnei- 
der (1890)  58  Hun,  GO. 

A  master  Is  not  liable  for  injuries  to  a  servant 
from  the  fall  of  heavy  iron  castings,  due  to  the 
dangerous  position  in  which  they  were  piled, 
where  he  did  not  know  that  they  were  in  such  a 
position,  and  they  had  not  remained  In  such 
position  for  so  long  a  time  that  he  ought  tu 
have  known.  Reed  v.  Boston  &  A.  R.  Co.  (1895) 
164  Mass.  129;  S.  P.  Clough  v.  Hoffman  (1890) 
132  Pa.  620;  Baldwin  v.  St.  Louis,  K.  &  N.  R. 
Co.  (1885)  68  Iowa,  37;  Carruthers  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1895)  55  Kan.  600:  Haskins  v. 
New  York  C.  &  H.  R.  R.  Co.  (1894)  79  Hun,  169. 

In  O'Mellia  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  (1893)  115  Mo.  205,  an  instruction  was  ap- 
proved which  directed  the  Jury  to  find  for  the 
plaintiff,  if  the  defendant  railroad  company 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  that  the  footboard  on  an 
engine-tender  which  caused  the  Injury  was  de- 
fective, sufficiently  long  before  the  accident  to 
have  enabled  it  to  make  repairs. 

In  Wabash  &  W.  R.  Co.  v.  Morgan  (1892)  132 
Ind.' 430,  an  instruction  to  the  Jury  as  to  notice 
on  the  part  of  the  defendant  of  the  defective 
engine,  that  they  might  find  such  notice  to  be 
proved,  if  it  might  be  rightfully  and  reason- 
ably inferred  from  the  evidence  given  In  the 
case,  although  there  might  be  no  direct  testi- 
mony as  to  such  notice.  Is  held  proper  where 
there  Is  an  averment  in  the  complaint  that  the 
defendant  had  long  known  of  the  dangerous 
and  defective  condition  of  the  engine. 
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It  ii  not  error  to  permit  defendant's  foreman 
to  testify  as  to  what  be  knew  of  the  condition 
of  a  scaflrold  three  hours  before  It  gave  way, 
for,  In  the  absence  of  CTldence  to  the  contrary, 
the  presumption  must  be  Indulged  that  It  re- 
mained in  the  same  condition  up  to  the  time  of 
the  accident.  Doyle  v.  Missouri,  K.  &  T.  Trust 
-Co.  (1897)  41  8.  W.  255. 

In  Chicago.  B.  &  Q.  R.  Co.  ▼.  Avery  (1884) 
1C9  111.  314,  %S2,  a  requested  Instruction  that  a 
railroad  company  Is  not.  responsible  for  in- 
juries to  its  employe'es,  caused  by  the  ordinary 
wear  and  tear  of  cars,  until  it  has  been  noti- 
fied of  the  defects  caused  thereby,  or  has 
had  time  and  opportunity  to  learn  there- 
of, and  to  have  the  same  repaired,  was  modified 
by  adding  **or  such  defects  shall  have  existed 
for  such  a  length  of  time  as  to  give  the  proper 
4iathoritIes  opportunity  to  learn  of  such  defect 
in  the  due  discharge  of  their  duties.'*  It  was 
tuiid  this  merely  enlarged  on  the  effect  of  the 
time  of  the  continuance  of  the  defect,  in  im- 
plying notice,  and  expressed  the  idea  In  the  in- 
struction as  drawn,  in  a  more  wordy  form. 

In  Central  R.  &  Bkg.  Co.  v.  Kent  (1889)  84 
-Gt.  351,  355,  a  railroad  washout  due  to  a  sud- 
den and  tremendous  rainfall,  unprecedented  In 
that  locality,  caused  injury  to  a  locomotive 
engineer  on  a  train  that  reached  the  place 
within  an  hour  and  a  half  or  two  hours  after 
the  rainfall.  The  court  said:  *'If  the  company 
kcew  or  could  have  known  of  this  washout,  by 
the  exercise  of  ordinary  and  reasonable  care 
and  diligence,  it  would  seem  from  the  authori- 
ties that  it  would  be  liable  to  the  plaintiff  for 
damage  he  sustained.  But  if  it  did  not  know 
of  it,  and  there  was  no  negligence  on  the  part 
of  the  company's  servants  in  not  knowing  or 
trying  to  know,  the  company  would  not  be  lia- 
ble. 

2.  RulUig$  as  to  gpedfic  periods. 

What  period  must  eLipse  before  it  is  Justifi- 
able to  regard  the  master  as  affected  with 
knowledge  of  an  existing  defect  In  an  Instru- 
mentality is.  of  course,  usually  a  question  of 
fact,  to  be  decided,  like  other  questions  of  that 
sort,  by  a  Jury. 

"There  is  no  arbitrary  rule  of  law  that 
charsres  the  master  with  constructive  notice  of 
the  Dogllgent  omissions  of  duty  on  the  part  of 
a  coservant.  after  the  lapse  of  a  certain  time, 
under  all  circumstances.  The  doctrine  of  con- 
stmctive  notice  is  founded  on  Just  and  reason- 
able conslderntion,  and  the  mere  lapse  of  time 
is  not  always  the  test  of  negligence  on  the  part 
of  the  master."  Cameron  v.  New  York  C.  &  H. 
U.  R.  Co-  (1805)  145  N.  Y.  400. 

But  it  will  be  useful  to  collect  the  rulings  In 
which  appellate  courts  have  expressed  a  specific 
opinion  as  to  certain  periods. 

A  railroad  company  which  allowed  a  tele- 
graph pole  to  sund  for  three  years  within  18 
inches  of  passing  cars,  so  that  a  brakeman  was 
struck  as  he  waa  climbing  down  the  side  of  the 
car  without  any  negligence  on  his  part,  is 
iHiilty  of  culpable  neirligeuce.  Chicago  &  T.  R. 
Co.  V.  Russell  (1878)  91  111.  298,  33  Am.  Rep.  54. 

In  Monmouth  Min.  A  Mfg.  Co.  v.  Erllng  (18fi^) 
148  III.  521,  the  employer  was  held  liable  where' 
a  nut  which  kept  an  eye-bolt  in  place  had  been 
missing  two  weeks. 

A  jury  is  justified  in  finding  that  an  employer 
is  chargeable  with  constructive  notice  of  a  de- 
fect In  a  kettle  used  by  an  employee,  through 
which  pitch  heated  therein  runs  down  into  the 
fire  below  so  as  to  cause  an  explosion,  where 
the  defect  has  existed  for  six  or  eight  weeks,  i 
^tapt  V.  Loewer's  Gambrinus  Brewing  Co. 
<1>06)  1  App.  Div.  405.  I 

A  Jury  is  warranted  In  finding  that  a  railroad 
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company  which  has  had  a  foreign  car  In  Its 
yard  for  about  one  week  is  chargeable  with  no- 
tice of  a  defect  in  its  coupling  attachments 
which  is  readily  discernible  by  a  proper  insoec- 
tlon.  Fay  v.  Minneapolis  &  St  L.  R.  Co.  (1883) 
30  Minn.  231. 

In  Chicago,  St.  L.  &  P.  R.  Co.  v.  Fry  (1801) 
131  Ind.  319,  it  was  insisted  by  plaintiff's  coun- 
sel that  the  fact  that  a  foreign  car  had  been  in 
the  possession  of  the  company  for  nearly  two 
weeks  was  of  itself  snIBclent  to  charge  the  com- 
pany with  notice,  and  was  cited  in  support  of 
this  proposition.  The  court,  however,  pointed 
out  that  the  case  did  not  go  to  any  such  length, 
as  the  Jury  had  found  that  the  company  had 
notice  of  the  defect,  and  the  court  said  in  its 
opinion  the  the  '^defect  in  the  car  was  readily 
discernible  upon  proper  inspection.*'  Fay  v. 
Minneapolis  &,  St.  L.  R.  Co.  (1883)  30  Minn.  477. 

Where  there  is  evidence  that  an  obstruction 
has  remained  near  a  railroad  track  for  more 
than  a  year  previous  to  the  accident  due  to  it, 
the  case  should  be  left  to  the  Jury.  Bessex  v. 
Chicago  &  N.  W.  U.  Co.  (18T8)  45  Wis.  477. 

A  yardmaster  Is  not  guilty  of  negligence  in 
falling  to  discover  that  the  cars  of  another 
company  which  is  allowed  to  use  the  yard  are 
loft  too  close  to  the  track  upon  which  a  train  is 
running  so  as  to  render  his  employer  liable  for 
an  injury  to  an  employee  on  such  train,  where 
the  cars  were  placed  in  position  only  a  few  min- 
utes before  the  accident.  Martin  v.  Louisville 
^  N.  R.  Co.  (1894)  95  Ky.  612. 

Knowledge  of  the  defective  condition  of  a 
switch  will  not  be  imputed  to  a  railway  com- 
pany, when  it  was  to  all  appearance  safe  for 
the  passage  of  trains  about  one  hour  before  it 
caused  the  derailment  of  a  train.  Chicago  &  A. 
R.  Co.  V.  Stites  (1886)  20  111.  App.  648. 

An  employer  Is  not  liable  for  an  injury  to  a 
servant  caused  by  the  falling  of  a  post,  on  the 
ground  that  It  was  his  duty  to  furnish  a  safe 
place  for  the  servant  to  work,  where  the  post 
had  been  put  In  place  only  two  days  before,  and 
was  well  stayed  and  secured  in  its  position,  and 
there  is  no  evidence  that  the  employer  had 
either  actual  or  constructive  notice  of  any  de- 
fect or  unsafe  condition.  Mlckee  v.  Walter  A. 
Wood  Mowing  &  R.  Mach.  Co.  (1894)  77  Hun, 
559.  On  the  former  appeal,  It  had  been  held 
that,  as  there  was  no  evidence  to  show  that 
the  post  had  been  guyed  or  secured  in  any  way. 
It  was  error  to  nonsuit  the  plaintiff.  (1803),  70 
Hun,  456. 

That  a  mining  company  must  have  known 
that  the  roof  of  one  of  Its  tunnels  was  in  a  dan- 
gerous condition  is  not  a  necessary  Inference 
from  the  fact  of  its  having  been  in  that  condi- 
tion for  two  weeks  before  the  accident.  Con- 
solidated Coal  Co.  V.  Scheiler  (1891)  42  111.  App. 
619. 

Constructive  notice  of  the  presence  of  a  block 
of  wood  on  a  rail  upon  which  a  transfer  table 
travels  cannot  be  Inferred  from  evidence  which 
tends  to  show  that  it  had  been  placed  there 
by  some  person  unknown  a  few  hours  before  it 
caused  an  injury.  Murphy  v.  Great  Northern 
R.  Co.  (1697)  (Minn.)  71  N.  W.  662. 

In  Doing  V.  New  York,  O.  &  W.  R.  Co.  (1893) 
73  Hun,  270,  the  plaintiff  was  held  to  be  prop- 
erly nonsuited  for  the  reason  that  there  was  no 
evidence  that  a  car  had  been  out  of  repair  a 
suillclent  length  of  time  to  Justify  the  Jury  in 
finding  that  the  defendant  knew  of  its  condi- 
tion, or  was  negligent  In  not  ascertaining  it. 
The  court  of  appeals,  however,  said  that,  as  the 
defendant  had  notice  on  Saturday  that  the 
car  was  out  of  order,  the  fact  that  an  accident 
occurred  from  its  use  on  the  following  Monday 
was  some  evidence  of  negligence. 
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e.  Sc<ent</lc/actt;t©hat  TtnowUdge  of,  imputed. 


The  following  cases  illustrate  the  Ideas  of 
various  courts  as  to  the  extent  of  information 
which  an  employer  must  at  his  peril  possess  as 
to  some  common  scientific  facts.  The  bearing 
of  his  imputed  knowledge  of  the  universal  law 
that  inorganic  instrumentalities  will  constantly 
tend  to  deteriorate  while  they  are  being  used, 
will  be  considered  in  the  subdivision  relating  to 
his  duty  of  inspection.    [VII.  post]. 

"Latent  defects  are  such  as  the  master,  by 
the  exercise  of  care,  might  have  discovered,  and 
must  not  be  confounded  with  hidden  defects, 
which  even  great  care  on  the  part  of  the  master 
would  not  disclose  to  him.  To  holu  the  ipnstor 
responsible  for  injuries  resulting  from  hlddeu 
defects,  as  distinguished  from  latent  def»otB, 
would  In  fact  subject  him  to  the  liability  of  an 
Insurer,  yet,  for  errors  In  the  principle  of  con- 
struction, or  a  want  of  knowledge  of  the 
strength  of  material,  as  determined  by  physi- 
cal laws,  the  master  may  be  held  responsible, 
on  the  ground  that  such  principles  and  laws 
may  be  ascertained  by  care,  and  it  is  the  duty 
of  the  master  to  ascertain  them."  Plynn  v. 
Union  Bridge  Co.  (1890)  42  Mo.  App.  631. 

In   Twomey  v.   Swift   aa»)   163   Mass.   273, 
where  the  plaintiff  was  injured  by  the  breaking 
of  a  planls  in  a  scaffold  on  a  cold  and  bluster- 
ing dny.  there  was  evidence  that  the  only  mate- 
rials furnished  by  the  defendants  were  hem 
lock  boards  of  the  thickness  of  %  of  an  inch 
and  that  these  are  not  suitable  material  for  the 
construction  of  stagings;  that  such  boards  are 
usually    of    coarse    grain;    that    In    cold    wet 
weather   they   readily   fill   with   moisture   and 
freeze,  and  become  very  brittle;  that  they  are 
not  as  strong  as  spruce  or  pine,  or  many  other 
kinds  of  lumber,  and  are  not  commonly  used 
for  staging,   particularly  in  cold   weather.    A 
verdict  for  the  plaintiff  was  susUlned,  the  court 
saying:    "It  probably  is  true  that  hemlock  lum- 
ber may  be  selected  large  enough,  and  of  such 
quality,  as  to  make  a  reasonably  safe  staging 
In  any  season  of  the  year,  but  there  was  evi- 
dence not  objected  to  that  a  carpenter  of  ordi- 
nary skill  might  not  know  the  great  danger  of 
using  hemlock  boards  as  supports  in  the  con- 
struction of  stagings."  „«„*«« 
In  Flynn  v.  Harlow  (1892)  46  N.  Y.  S.  R.  872. 
it  was  testified  that  a  floor  which  gave  way  was 
subjected  to  more  than  twice  the  weight  that 
the  superinttndent  of  buildings  testified  would 
bring  the  strain  up  to  a  breaking  point.    The 
court  said:    "This  was,  clearly,  buch  an  over 
sight,  on  the  part  of  the  defendant,    ...    of 
existing  and  well-ascertainable  facts,  as  to  con- 
btltute  negligence.    The  defendant  was  not  war- 
ranted m  ascertaining  the  full  capacity  of  the 
floor  as  to  strength  by  actual  use  in  piling  ma- 
terials thereon.    He  must  be  presumed  to  have 
had  a  fair  and  reasonable  knowledge  of  the 
business  In  which  he  was  engaged,  which  In- 
cludes a  knowledge  of  at  least  the  approximate 
strength  of  the  floor  timbers  he  had  placed  In 
the  building,  and  a  knowledge  of  the  approxi- 
mate weight  of  twelve  or   thirteen   thousand 
bricks  and  a  quantity  of  morUr  that  he  had  ac- 
cumulated upon  the  floor."  ,  *  «, 
It  is  the  duty  of  one  employed  to  superlatead 
the  construction  of  a  shed  to  know  what  weight 
the  roof  will  bear,  and  to  remove  snow  and  rub- 
bish,   which,    if   permitted   to   accumulate,    is 
likely  to  cause  it  to  fall.    Johnson  v.  First  Nat 
Bank  (1S91)  70  Wis.  414.                ^       ^^    ^ 

The  fact  that  a  girder  did  fall  from  the  beams 
of  a  building  in  course  of  construction  affords 
some  evidence  that  it  was  lying  in  such  condi- 
tion and  position  upon  the  beams  that  It  was 
liable  to  be  preciplUted  below,  where  the  pialn- 
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tiff  was  at  work,  If  a  moving  body  came  In  con- 
tact with  it;  and  where  the  servants  of  the  de- 
fendant knew  it  was  there,  and  were  fully  ad- 
vised it  was  loose,  and  that  the  Irons  which  sup- 
ported it  were  frosty  and  slippery,  the  fact  that 
it  actually  fell  should  not  be  excluded  from  the 
jury  In  the  consideration  of  the  question  of  the 
alleged  negligence  of  the  defendant.  Wight 
Fire  Proofing  Co.  v.  Poczekal  (1889)  130  111.  189. 
It  is  an  obvious  deduction  from  mechanical 
principle  that  the  oscillating  motions  produced 
by  the  operation  of  a  pile  'driver  upon  a  trestle 
bridge  must  be  highly  detrimental  to  the  struc- 
ture, and  a  corresponding  degree  of  care  in  the 
matter  of  frequently  testing  Its  strength  and 
stability  Is  Incumbent  on  one  who  hires  serv- 
ants for  such  work.  Bowen  v.  Chicago.  B.  & 
K.  C.  B.  Co.  (1888)  95  Mo.  268.  Compare  Eyan 
V.  Fowler  (1862)  24  N.  Y.  410,  82  Am.  Dec.  315» 
epitomized  In  subd.  T.  b,  ante. 

The  fact  that  turpentine,  into  which  the  serv- 
ant of  a  manufacturer  of  household  utensils  Is 
retiulred  to  plunge  spoons  Just  taken  out  of 
Doillng  grease,  has  never  caught  fire,  will  not 
relieve  the  master  from  liability,  as  the  danger 
of  ignition  is  one  which  should  have  been  antici- 
pated by  a  person  having  the  technical  knowl- 
edge which  the  manufacturer  must  have  pos- 
sessed. Latorra  v.  Central  Stamping  Co.  (1896) 
9  App.  Dtv.  145. 

The  owners  of  a  quarry  are  not  liable  for  tn^ 
Juries  to  an  employee  of  a  contractor  to  haul  n 
load  of  stone  from  the  quarry,  from  the  break- 
ing of  a  hook  forming  part  of  hoisting  machin- 
ery furnished  by  them,  where  It  was  apparently 
sound  and  Its  defects  could  not  have  been  dis- 
covered by  an  examination,  and  It  was  appar- 
ently sufficient  for  the  purpose  for  which  It  was 
uscil,  and  had  frequently  been  used  for  lifting 
blocks  of  the  same  size,  and  the  breaking  was 
caused  by  crystallzatlon  of  the  iron.  Lyons  v. 
Kuowles  (1893)  (Cal.)  32  Pac.  883. 

In  Moynlhan  v.  Hills  Co.  (1888)  146  Mass.  586, 
the  tact  that  an  iron  rod  had  been  subjected 
to  a  strain  which  tended  to  crystallze  It  was  one- 
of  those  which,  when  taken  together,  were  held 
to  justify  the  submission  to  the  jury  of  the 
question  whether  the  defendant  was  negligent. 
In  Tissue  v.  Baltimore  &  O.  R.  Co.  (1886)  112 
Pa.  01,  56  Am.  Rep.  310,  where  the  plaintiff 
was  killed  by  the  explosion  of  a  dynamite  maga- 
zine, the  court  stated  the  question  for  solution, 
to  be  this:  "Ought  the  company's  superintend- 
ent to  have  shown  that  In  placing  the  magazine 
where  It  was  placed  he  was  exposing  the  mei* 
engaged  in  operating  the  road,  as  well  a» 
others,  to  a  danger  to  which  they  ought  not  to 
have  been  exposed?"  and  proceeded  to  dlscusa 
It  as  follows:  "The  question  Is  not  whether  he 
did  have  knowledge  of  the  peculiar  properties 
of  the  material  which  he  was  Intrusted  te 
hsndle.  for  his  Ignorance  in  this  particular 
would  be  no  excuse  for  the  company,  but 
whether  the  agent  thus  Intrusted  ought  to  have 
been  one  who  knew  that  dynamite  was,  from  its 
nature,  liable  to  accidental  explosions  such  a» 
could  not  be  ordinarily  foreseen  or  provided 
against.  .  .  .  There  was  a  duty  resting 
upon  it  to  know,  as  far  as  it  was  possible  to 
know,  the  character  of  the  material  which  it 
placed  In  the  hands  of  its  agents.  In  this  we 
are  not  to  be  understood  as  pronouncing  upon 
the  chemical  characteristics  of  dynamite,  for 
about  it  we  know  little  or  nothing,  or  as  charg- 
ing ncffllgence  on  the  company  or  its  agents. 
The  act  of  putting  the  magazine  where  it  waa 
may  have  been  prudent,  or  at  least  not  unrea- 
sonably Imprudent,  and  the  explosion  may  have 
been  the  result  of  an  accident  which  no  ordi- 
nary human  foresight  could  provide  against^ 
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bfDce,  one  for  which  no  one  can  be  held  respon- 
slble.  But.  however  this  may  be,  the  matter 
li,  under  all  the  evidence,  for  a  Jury,  and  to  a 
Jury  It  must  be  referred." 

A  railroad  company  which  constnicts  a  line 
skirting  a  mountain  range  and  crossing  numer- 
ous gulches  and  ravines  is  bound  to  know  that 
sand,  gravel,  and  other  materials  will  be 
washed  down  these  channels  during  the  rainy 
season,  and  will  probably  accumulate  on  the 
upper  side  of  the  track  to  such  an  extent  as  to 
cover  it,  unless  openings  are  provided  for  the 
purpose  of  allowing  the  debris  to  pass  under 
the  roadbed.  Union  P.  R.  Co.  v.  O'Brien  (1892) 
4  U.  S.  App.  221.  49  Fed.  Rep.  538,  1  C.  C.  A. 
354,  Affirmed  (1895)  161  U.  S.  451,  40  L.  ed.  766. 
The  master  is  chargeable  with  knowledge  of 
everything  that  may  happen  under  a  favorable 
conjunction  of  circumstances,  as  a  result  of 
familiar  natural  laws,  even  though  such  result 
be  unusual.  Thus,  a  railroad  company  Is  liable 
to  an  employee  killed  through  Its  negligence  In 
falling  to  guard  against  the  danger  of  Ice  being 
forced  upon  its  track  at  a  point  where  the 
stream  has  several  times  risen  to  the  top  of  the 
irackR  In  floods,  and  where  the  track  has  once 
been  washed  away,  although  no  ice  has  pre- 
Tl<u8ly  been  washed  upon  the  track.  Scagel  v. 
Chicago.  M.  A  St  P.  R.  Co.  (1891)  83  Iowa,  380. 
In  Beardaley  v.  Minneapolis  Street  R.  Co. 
riS9S)  54  Minn.  504.  506,  the  court  said  that  the 
dftecdant  was  bound  to  know  that,  with  a  low 
dasher  In  front,  the  almost  Inevitable  result  of 
bucking  would  be  to  suddenly  hurl  the  moton- 
eer  upon  the  ground  in  front  of  the  car,  and 
thus  to  greatly  Imperil  his  life. 

The  fact  that  the  timbers  supporting  a  wash- 
tub,  being  constantly  in  a  damp  condition,  will 
be  apt  to  grow  rotten,  is  sufficient  notice  to  an 
employer  of  the  necessity  for  watchfulness  and 
for  frequent  inspections  with  a  view  to  ascer- 
uin  whether  those  timbers  are  capable  of  sus- 
Uinlng  the  strain  to  which  they  are  subjected. 
Malone  v.  Hathaway  (1875)  6  Thomp.  &  C.  1,  3 
Hun,  563.  This  case  was  reversed  in  (1876)  64 
N.  Y.  5,  21  Am.  Rep.  573,  but  merely  on  the 
ground  that  the  carpenter  charged  with  the 
duty  of  looking  after  the  structure  was  a  fel- 
low ec'rvnnt  of  the  plaintiff. 

f.  Previous  openUion  of  inatrumentalities. 
1.  Efficient operation^inferenee from. 

In  view  of  that  tendency  to  deterioration  al- 
ready adverted  to,  which  is  characteristic  of  all 
the  inorganic  agencies  of  business.  It  cannot  be 
affirmed,  as  a  universal  principle,  that  an  em- 
ployer is  entitled  to  infer,  from  the  previous  effi 
ciont  operation  of  his  instrumentalities,  that 
snch  operation  will  continue. 

The  mere  fact,  therefore,  that  machinery  has 
been  used  with  safety  for  years,  and  is  not  ob- 
viously dangerous,  will  not  Justify  a  presump- 
tion that  it  will  continue  safe,  and  that  Its  use 
Ttay  be  continued,  without  examining  It  to  as- 
certain if  its  safety  may  not  be  Impaired  from 
wear.  Goodseli  v.  Taylor  (1889)  41  Minn.  207,  4 
L  R.  A.  673. 

Indeed,  it  is  evident  that  all  the  decisions 
cited  in  this  and  the  next  two  subdivisions  are 
based  on  the  theory  that  he  is  bound  to  take 
ootice  that  the  chances  of  his  instrumentalities 
rfmalning  in  a  safe  condition  steadily  diminish 
ID  proportion  to  the  period  during  which  they 
bare  been  used.  It  is  a  well-recognised  princi- 
ple, however,  that  the  fact  of  an  instrument 
baTing  been  safely  used  up  to  the  time  that  it 
caused  an  injury  to  a  servant  and  under  cir- 
ctunstances  substantially  equivalent  to  those 
which  prevailed  when  the  Injury  was  received, 
will  tend  more  or  less  strongly  to  prove  that 
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the  employer  was  not  negligent  in  continuing 
to  use  It  It  Is  so  held  in  the  following  in- 
stances: 

Where  the  machinery  used  in  raising  stone 
to  a  building  became  disconnected  from  lack  of 
repair,  but  the  employer  is  not  proved  to  have 
had  notice  that  It  was  out  of  order,  and  the 
apparatus  had  raised  stones  of  ten  times  the 
weight  of  that  which  caused  the  injury.  Rich- 
ardson v.  Cooper  (1878)  88  111.  270. 

Where  a  brakeman's  clothes  caught  on  a 
switch  handle  and  threw  him  under  a  car  as  he 
was  attempting  to  board  the  caboose  after  hav- 
ing thrown  a  switch,  but  the  switch  as  con- 
structed had  been  used  five  years  without  pre- 
vious accident,  and  the  natural  inference  from 
all  the  proof  was  that  the  accident  was  the  re- 
sult of  a  misstep,  and  not  liable  to  occur  again. 
Blvlns  V.  Georgia  P.  R.  Co.  (1892)  96  Ala.  325. 

Where  the  breaking  of  a  wire  pin  caused  an 
engineer  to  lose  control  of  the  throttle  of  his 
engine,  resulting  indirectly  In  an  Injury  to  a 
miner  descending  the  shaft  of  a  mine,  but  the 
wire  pin  had  for  seven  years  continuously  and 
successfully  served  its  use  without  any  change, 
repair,  substitution,  or  visible  defect,  and  It 
gave  no  external  indication  of  defect  up  to  the 
time  of  the  accident,  and  no  defect  therein  waa 
visible  or  known  to  the  engineer,  the  mine  in- 
spector, or  the  employer.  Bradbury  v.  EUng- 
ston  Coal  Co.  (1893)  157  Pa.  231. 

The  question  being  whether  the  plalntlff'a 
foot  was  caught  by  a  splinter  on  the  inside  of  a 
railroad  track  or  rail,  and  as  to  whether  the  de- 
fendant is  chargeable  with  negligence  there- 
for, danger  from  such  cause  not  being  self-evi- 
dent, it  is  competent  for  the  defendant  to  show 
by  experienced  witnesses  that  such  acddenta 
have  been  unknown.  Doyle  v.  St.  Paul,  M.  A. 
M.  R.  Co.  (1880)  42  Minn.  79  (syllabus  by 
court). 

Compare  Burke  v.  Wltherbee  (1885)  98  N.  Y. 
502,  where  a  mine  owner  was  held  not  negligent 
as  regards  his  operatives  in  continuing  to  use  a 
hook  for  fastening  cars  to  the  hoisting  cable, 
where  such  an  apparatus  had  been  employed 
in  diCTerent  mines,  and  had  '*under  varying  con- 
ditions, upon  countless  occasions,  uniformly  an- 
swered Its  purpose  without  Injury  to  anyone." 
The  same  principle  has  also  been  recognized 
in  Lyons  v.  Knowles  (1893)  (Cal.)  32  Pac.  883. 

A  similar  rule  prevails  where  third  persons 
are  concerned.  Lafflin  v.  Buffalo  &  S.  W.  R. 
Co.  (1887)  106  N.  Y.  140,  60  Am.  Rep.  433,  where 
the  general  principle  covering  all  cases  of  this 
clABS  was  thus  laid  down:  The  omission  to  pro- 
vide against  an  accident  which  ought  to  have 
been  foreseen,  or  which  might  reasonably  have 
been  anticipated,  is  actionable  negligence, 
but,  as  a  general  rule,  when  an  appliance  or 
structure  not  obviously  dangerous  has  been  In 
daily  use  for  years,  and  has  uniformly  proved 
adequate,  safe,  and  convenient,  its  use  may  be 
continued  without  the  imputation  of  culpable 
negligence. 

2.  Prior  oeeurrenees  indicatino  defects. 
The  true  ground  on  which  evidence  of  pre- 
vious accidents  should  be  admitted  or  rejected 
in  actions  for  negligence  is  that  It  is  compe- 
tent for  the  purpose  of  showing  that  the  de- 
fendant had  knowledge  of  the  probability  of  the 
recurrence  of  similar  accidents,  but  not  for  the 
purpose  of  proving  that  a  specific  danger  ex- 
isted at  the  time  the  plaintiff  was  injured.  Ma- 
lone V.  Hawley  (1873)  46  Cal.  409,  where  evi- 
dence that  an  elevator  had  previously  fallen 
from  the  same  cause  as  that  to  which  the  plain- 
tiff's injury  is  traceable  was  admitted  to  show 
that  the  employer  knew  it  might  at  any  time 
fall  again. 
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Compare  Flndlay  Brewing  Co.  ▼.  Bauer  (1883) 
RO  Ohio  3t.  560,  where  It  was  said  that  evi- 
dence of  the  occurrence  of  accidents  before  the 
time  at  which  the  plaintiff  was  Injured,  owing 
to  the  defective  condition  of  a  machine,  is  ad- 
missible as  tending  to  prove  that  the  employer 
had  Icnowledge  of  Its  condition,  though  it  Is 
not  competent  for  the  purpose  of  showing  negli- 
gence at  the  time  of  the  Injury.  Such  evidence, 
therefore,  being  admissible  to  establish  one  of 
the  necessary  steps  in  the  plaintiff's  case, 
should  not  be  excluded. 

Cases  Illustrating  this  principle  are  the  fol- 
lowing: 

Knowledge  of  a  railroad  company  that  a  der- 
rick constructed  by  It  is  sometimes  left  unfas- 
tened 80  as  to  swing  over  the  track  In  a  manner 
dangerous  to  employees,  makes  It  liable  for  In- 
Jury  caused  thereby  to  a  trainman,  although  it 
did  not  know  that  it  was  unfastened  at  the 
time  of  the  accident,  and  it  bad  remained  un- 
fastened for  a  short  time  only.  Gates  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1882)  2  S.  D.  422.  The 
court  remarked  that  the  negligence  for  which 
the  defendant  was  held  liable  consisted,  not  in 
the  precise  condition  of  the  derrick  at  the  time 
of  the  accident,  but  in  Its  failure  to  use  care  to 
keep  it  fastened  after  receiving  constructive 
notice  of  what  usually  occurred  when  it  was  not 
in  use. 

Allowing  slabs  to  accumulate  so  as  to  form  a 
mass  90  feet  square  and  40  feet  deep.  In  a  slab 
burner,  thereby  causing  It  to  fall  by  reason  of 
the  excessive  heat  suddenly  engendered,  is 
negligence  rendering  one  liable  for  the  death  of 
a  servant  killed  by  its  fall,  where  he  had  knowl- 
edge of  the  consequences  to  be  expected,  from 
having  allowed  a  similar  pile  to  accumulate  five 
v-ears  before,  which  caused  the  burner  to  shrink 
and  bulge  out  and  nearly  collapse.  Faerber  v. 
T.  B.  Scott  Lumber  Co.  (18»8)  86  Wis.  226. 

A  master  is  liable  for  Injuries  caused  by  the 
^'Iving  way  of  a  decayed  plank  in  a  platform  at 
the  very  place  where  It  Joined  a  new  piece  In 
feerted  by  him  after  a  previous  break.  Johnson 
V.  Belllngham  Bay  Improv.  Co.  (1806)  13  Wash. 
455. 

The  duty  to  furnish  a  safe  place  for  servants 
to  work  extends.  In  the  case  of  an  inexperi- 
enced workman  who  has  had  no  opportunity  to 
acquire  any  knowledge  of  his  surroundings,  to 
taking  proper  precautions  to  prevent  the  fall  of 
a  boulder  protruding  from  a  bank  of  earth  at 
the  side  of  a  cellar  In  process  of  excavation,  in 
which  he  is  set  to  work  shoveling  away  earth 
that  has  accumulated  on  the  cellar  floor,  where 
such  bank  has  an  Insufficient  slope  and  portions 
of  it  have  from  time  to  time  fallen  upon  the 
floor.  Byrne  v.  Brooklyn  City  B.  Co.  (1884)  6 
Misc.  441. 

A  railroad  company  is  liable  for  injuries  to  a 
switchman  from  the  derailment  of  an  engine  of 
extraordinary  sise  at  a  curve  of  14  degrees, 
constructed  without  elevating  the  outer  or  de- 
pressing the  inner  rail,  where  frequent  derail- 
ments have  occurred  at  the  same  place.  St. 
Louis  Bridge  Co.  v.  Fellows  (1883)  62  IlL  App. 
504. 

A  railroad  company  is  liable  for  the  death  of 
an  employee  engaged  In  coupling  cars,  who  Is 
struck  by  timbers  projecting  from  a  car  owing 
to  their  having  shifted  after  they  had  been  re- 
loaded because  they  had  previously  shifted, 
where  no  means  were  adopted  to  prevent  such 
shifting.  Illinois  C.  R.  Co.  v.  Reardon  (1894)  56 
111.  App.  542. 

An  employer  may  be  held  liable  for  injuries  to 

one  operating  his  elevator  caused  by  its  fall, 

where  it  had  been  in  use  eleven  years,  did  not 

^vork  well,  had  no  counter  weights,  and  parts 
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of  the  machinery  contained  old  breaks,  even 
though  such  breaks  could  be  discovered  only  by 
taking  It  apart.  Bartley  y.  Trorlicht  (1882)  48 
Mo.  App.  214. 

In  Beardsley  y.  Minneapolis  Street  R.  Co. 
(1883)  54  Minn.  504,  the  court  held  that  the  evi- 
dence abundantly  Justified  the  Jury  In  finding 
that  the  defendant  corporation  was  guilty  of 
negligence  In  causing  a  car  to  be  used,  where  it 
had  frequently  "bucked"  before  to  the  knowl- 
edge of  those  to  whom  defendant  had  Intrusted 
Its  primary  duty  of  seeing  to  the  condition  of  its 
cars. 

Negligence  may  be  inferred  by  a  Jury  from  the 
continued  use  of  a  chain  long  after  Its  weak- 
ness has  been  demonstrated  by  actual  breakage. 
Krogstad  v.  Northern  P.  R.  Co.  (1881)  46  Minn. 
18. 

In  OuBley  v.  Central  R.  &  Bkg.  Co.  (1880)  86 
Ga.  538,  the  court  said:  **A  Jury  could  infer 
that  a  draw-bar  was  defective.  It  having  failed 
In  its  proper  functions  twice  out  of  three  at- 
tempts at  using  it  It  would  not  be  unreasonable 
to  conclude  that  an  Implement  which  proves  In- 
efficient in  two  thirds  of  the  instances  of  Its  use 
is  not  a  fit  implement  to  be  supplied  by  a  rail- 
way company  to  those  of  Its  employees  who  are 
engaged  in  such  hazardous  service  as  coupling 
cars," 

A  railroad  company  used  an  engine  which, 
owing  to  a  leak  In  the  throttle  valve,  was  ac- 
customed to  move  automatically  and  without 
warning.  The  plaintiff,  an  engine-cleaner,  was 
ordered  to  go  into  the  pit  under  the  engine  to 
clean  it,  and  while  he  was  doing  so  it  suddenly- 
moved  back  3  feet  and  cut  off  his  fingers.  The 
company  was  held  liable  under  special  findings, 
that  the  engine  was  dangerous  and  unsafe  for 
use  and  had  been  so  for  some  considerable  time; 
that  the  officers  of  the  defendant  and  the  per- 
son in  charge  of  It  did  not  exercise  ordinary 
care  and  prudence  to  know  Its  condition  al- 
though it  could  have  been  known  by  the  exer- 
cise of  ordinary  care.  Atchison,  T.  &  S.  IT.  R. 
Co.  V.  Holt  (1883)  28  Kan.  148. 

A  city  may  be  found  negligent  towards  an  em- 
ployee in  the  court-house,  if  it  permits  boiler 
flues  to  be  taken  in  through  a  high  window  with 
heavy  frames,  without  looking  after  the  condi- 
tion of  the  frames  when  the  work  Is  flnlshed. 
although  after  using  other  similar  windows  for 
a  similar  purpose  the  frames  were  so  loosened 
as  to  need  removal.  Chicago  y.  Edson  (1881)  43 
111.  App.  417. 

Where  It  was  discovered  on  the  first  day  that 
a  pile-driver  was  put  into  operation,  that  the 
wire  rope  supporting  the  hammer  was  apt,  when 
slack,  to  get  out  of  Its  place  under  the  drum,  it 
is  for  the  Jury  to  say  whether  the  master's  rep- 
resentative in  charge  of  the  work  should  not 
have  ascertained  that  the  rope  had  become 
broken  and  a  dangerous  object  to  touch  with  a 
miltened  hand  when  liable  to  be  set  in  motion 
without  warning.  Steen  v.  St.  Paul  &  D.  R.  Co. 
(:887)  37  Minn.  310. 

In  The  Carolina  (1886)  30  Fed.  Rep.  188.  the 
district  Judge  decided  that,  as  a  hoisting  rope 
had,  according  to  the  preponderance  of  testl- 
mcny,  broken  the  day  before  the  accident,  the 
officers  of  the  ship  were  chargeable  with  knowl- 
edge of  its  unfitness. 

Where  several  witnesses  have  testified  that 
they  had  beard  steam  escaping  from  a  boiler 
for  a  considerable  period  before  It  exploded  and 
there  is  evidence  that  an  employee  had  been  en- 
gaged several  times  in  calking  the  seam  from 
which  the  steam  escaped,  and  that  the  defend- 
ant's officers  had  been  frequently  in  and  about 
the  boiler  room,  the  Jury  is  Justified  In  finding 
that  the  defendant  knew  of  the  existence  of 
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tbe  defect  and  was  aware  that  the  seam  had 
been  calked  on  different  occasions.  Ballard  y. 
Hitchcock  Mfg.  Co.  (10)3)  71  Hun,  582,  Affirmed 
wlthont  opinion  in  (18d5)  145  N.  Y.  619. 

Evidence  that  trainmen  had  previously  been 
Injured  bj  coming  into  collision  with  the  same 
overhead  bridge  as  that  which  injured  the 
plaintiff  Is  competent  to  show  that  the  company 
bad  notice  of  the  dangerous  character  of  the 
structure.  LouisTllle,  N.  A.  &  C.  R.  Co.  ▼. 
Wright  (1SS8)  115  Ind.  378. 

Where  the  employer  is  charged*  with  negli- 
gence In  maintaining  a  structure  so  close  to  a 
tramway  as  to  be  dangerous  to  employees  it  Is 
hot  error  to  admit  evidence  to  the  effect  that, 
prior  to  the  occurrence  of  the  accident  to  the 
plaintiff,  another  servant  had  been  caught  be- 
tween tbe  structure  and  the  tram-cars.  Salem 
Stone  &  L.  Co.  V.  Grlffln  (1894)  139  Ind.  141. 

Evidence  as  to  how  an  elevator  by  which  an 
employee  was  Injured  behaved  on  former  occa- 
sions,—that,  at  other  'times,  when  being  oper- 
ated by  other  persons,  barrels,  being  lifted,  had 
fallen  and  injured  those  operating  It,  or  had 
simply  fallen  back,  the  conditions  remaining 
Bubstantiaily  the  same,  tends  to  prove  some 
vice  in  its  construction  that  rendered  Its  opera- 
tion dangerous,  and  that  the  employer  knew, 
or  sLouid  have  known,  the  fact.  Findlay  Brew- 
ing Co.  V.  Bauer  (1893)  50  Ohio  St.  560.  The 
coart  said:  "Inspection  Itself  may  Indicate 
some  defect  in  a  machine,  affecting  Its  safety 
or  usefulness ;  but,  as  is  most  usually  the  case 
Its  defective  character,  whatever  It  may  be,  is 
more  clearly  observed  in  Its  operation.  Experi- 
ment is  the  final  and  most  conclusive  test  of  its 
safety  as  well  as  of  its  usefulness;  and  the  fact, 
that  the  carefulness  of  the  party  operating  the 
machine  may  be  Involved  In  each  instance,  may 
affect  thf  weight  of  the  evidence,  but  not  its 
admissibility,  as  such  a  limitation  would  ex- 
dude  the  itsult  ol  every  experiment  offered  iu 
evidence,  which  would  amount  to  a  reductio 
ad  absurdum." 

The  question  whether  a  railroad  company  had 
notice  of  the  dangerous  condition  of  a  switch  is 
for  the  Jury,'  where  one  of  the  switchmen  has 
testified  that  It  was  out  of  repair,  another  that 
an  engine  always  made  a  quick  turn  when  It 
passed  the  point  between  the  movable  and  the 
stationary  rails,  and  another  that  the  switch 
had  worked  hard  on  the  morning  of  the  day 
when  the  accident  occurred.  Barter  v.  Atchi- 
son, T.  &  S.  F.  K.  Co.  (1895)  55  Kan.  250. 

The  principle  applied  in  the  above  cases  is 
subject  to  the  limitation  that  proof  of  a  single 
defective  or  Imperfect  operation  of  any  of  such 
machinery  or  instrumentalities,  resulting  in  in- 
jury, will  not  of  Itself  be  sufficient  evidence,  nor 
any  evidence,  that  the  company  had  previous 
knowledge  or  notice  of  any  supposed  or  alleged 
defect,  imperfection,  or  Insufficiency  In  such 
machinery  or  Instrumentalities.  Atchison,  T.  & 
8.  F.  R.  Co.  V.  Wagner  (1885)  33  Kan.  6(J8,  Cited 
with  approval  In  Missouri,  K.  &  T.  R.  Co.  v. 
Young  (1896)  4  Kan.  App.  219. 

3b  Defective  operation  of  other  appliances. 

As  a  general  rule  it  is  clear  that  the  failure  of 
one  appliance  to  work  properly  cannot  be  re- 
irarded  as  an  occurrence  which,  of  Itself,  is  cal- 
culated to  pat  an  employee  on  inquiry  regarding 
the  condition  of  other  appliances,  however  close 
may  be  the  resemblance  or  connection  between 
the  former  and  the  latter.  To  Justify  the  In- 
ference that  an  employer  Is  chargeable  with  no- 
tice through  this  channel,  there  must  be  some- 
thing in  the  character  of  the  previous  accident 
which  would  create  a  suspicion  In  the  mind  of  a 
prudent  man  that  ather  parts  of  the  defective 
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instrumentality  or  other  similar  Instrumentali- 
ties may  also  be  In  a  dangerous  condition.  The 
following  cases  will  show  the  extent  to  which 
the  courts  have  gone  in  the  application  of  this 
principle: 

Notice  to  a  railroad  company  that  cars  on 
passing  over  a  certain  place  in  Its  track  had  a 
Jumping  or  Jarring  motion  is  not  notice  to  it  of 
a  latent  Internal  seam  in  a  rail  at  that  place, 
which  subsequently  caused  the  rail  to  split  and 
break,  when  the  motion  of  the  cars  did  not  sug- 
gest the  defect  in  the  rail.  James  v.  Northern 
P.  R.  Co.  (1891)  46  Minn.  168. 

An  employer's  knowledge  that  the  operation 
of  a  machine  Is  defective,  owing  to  the  fact  that 
the  piston  bends  and,  so,  sticks  in  the  cylinder, 
does  not  charge  him  with  liability  for  another 
defect  of  which  he  has  no  knowledge,  consisting 
of  the  tilting  back  of  the  cylinder  of  its  own 
accord  while  the  employee  was  filling  it  and  the 
descent  of  the  piston  into  it.  Schulz  v.  Rohe 
(1896)  149  N.  Y.  132. 

In  an  action  by  a  servant  against  a  railroad 
company  for  injuries  resulting  from  pieces  of  a 
hammer  used  by  him  to  drive  spikes  breaking 
off  and  striking  him,  evidence  that  other  ham- 
mers broke  at  the  same  work  and  at  tbe  same 
time  does  not  show  negligence  in  their  selec- 
tion, where  there  was  no  apparent  defect. 
Georgia  R.  &  Bkg.  Co.  v.  Nelms  (1889)  83  Ga. 
70. 

On  the  other  hand,  it  cannot  be  charged,  as  n 
matter  of  law,  that  the  purchaser  of  a  railroad, 
which  has  notice  that  one  abutment  of  a  bridge 
in  such  road  Is  constructed  of  poor  mortar 
crumbling  at  the  touch,  and  is  so  poorly  built 
as  to  require  it  to  be  partially  taken  down  to  re- 
pair it,  has  the  right,  as  to  Its  employees,  to  as- 
sume that  the  other  abutment  constructed  at 
the  same  time  and  by  the  same  contractor  is 
free  from  defects,  and  that  Its  trains  may  be 
operated  by  its  employees  thereon  with  safety. 
Rogart  V.  Delaware,  L.  &  W.  R.  Co.  (1895)  145 
N.  Y.  283. 

In  Doyle  v.  White  (1890)  9  App.  Div.  521,  on 
the  question  of  negligence  in  using  a  defectively 
welded  eye  bolt  to  bold  a  span  wire  on  a  trolley 
line,  error  was  urged  in  excluding  the  following 
question:  '*Did  any  of  these  ring  bolts  break 
the  day  or  a  day  or  two  previous  to  this  acci- 
dent?" And  then  the  question:  "Previous  to 
that?"  The  appellate  court  said:  "The  ques- 
tion first  excluded  was  entirely  incompetent, 
because  the  breaking  of  a  similar  bolt  upon  the 
day  of  the  happening  of  the  accident  did  not 
tend  to  prove  that  the  defendant  had 
notice  prior  to  the  accident  that  the  bolts  were 
defective.  The  next  question  is  not  subject  to 
this  criticism,  because  It  refers  to  a  time  pre- 
vious to  the  happening  of  the  accident.  But 
the  difficulty  with  this  question  was  that 
there  was  nothing  to  show  that  there  was 
any  intent  to  prove  the  breaking  of  more 
than  one  of  these  eye-bolts.  There  was  no 
claim  made  by  the  counsel  that  he  intended  to 
prove  the  circumstances  under  which  the  break- 
ing occurred,  or  that  it  was  of  such  a  character 
as  to  call  the  attention  of  the  defendant  to  any 
defect  in  the  eye-bolts.  .  .  .  The  breaking 
of  one  eye-bolt  was  not  evidence  of  the  charac- 
ter of  the  lot,  it  appearing  from  the  facts  testi- 
fied to  upon  the  trial  that  the  weakness  re- 
sulted from  an  imperfect  welding  which  could 
not  be  detected  by  examination,  and  which  was 
not  a  defect  of  manufacture  which  would  nec- 
essarily or  probably  run  through  the  lot  of  eye- 
bolts  bought." 

In  Mulvey  v.  Rhode  Island  Locomotive  Works 
(1885)  14  R.  I.  204,  injury  was  due  to  the  break- 
ing  of   an   elevator   chain    which   had    broken 
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about  six  weeks  before  when,  according  to  some 
of  the  evidence,  although  this  was  disputed, 
the  person  Immediately  In  charge  of  the  men 
using  It  notified  the  superintendent  and  asked 
for  a  new  chain,  but  that,  as  none  was  supplied, 
he  had  the  old  one  mended  and  used  It  again, 
though  some  of  the  links  were  worn.  The 
ratchets,  which  should  have  caught  and  held 
the  elevator  did  not  work  when  the  elevator  fell 
either  time.  The  court  said:  "We  think  the 
Jury  might  find  on  this  testimony  that  the  cor- 
poration was  negligent.  There  was  certainly  a 
debatable  question  of  fact  for  the  Jury.* 

In  an  action  by  a  stranger  It  has  been  held 
that  a  record  of  accidents  which  the  trustees  of 
a  bridge  belonging  to  a  municipality  require 
their  officers  to  keep,  is  evidence  against  them 
for  any  legal  purpose,  and  Is  competent  to  es- 
tablish the  fact  that  accidents  of  a  character 
similar  to  that  which  caused  the  plaintiff's  In- 
jury had  happened  at  the  same  place.  Rogers 
V.  New  York  &  B.  Bridge  (1896)  11  App.  Dlv. 
141. 

Compare  also  the  ruling  In  Richardson  v. 
Great  Eastern  B.  Co.  (1875)  L.  R.  10  C.  P.  486. 
33  L.  T.  N.  S.  248,  Reversing  (1873)  L.  R.  1  C.  P. 
Dlv.  342,  24  Week.  Rep.  907,  that  a  railway  com- 
pany Is  not  under  the  duty  (as  respects  a  pas- 
senger) of  making  a  minute  examination  of  the 
whole  car  *♦  because  defects  have  been  discov- 
ered m  some  part  of  the  cars  which  have  no 
connection  with  the  probable  existence  of  de- 
fects in  any  other  part  of  the  cars." 

g.  Repairs  aiid  alterations. 

Evidence  that  new  ties  were  put  Into  a  track 
before  the  accident  is  not  competent,  upon  the 
Issue  of  a  railroad  company's  negligence,  un- 
less It  tends  to  show  that  the  repairs  were 
made  at  the  place  of  the  accident.  Knapp  v. 
Sioux  City  &  P.  R.  Co.  (1887)  71  Iowa,  41. 

The  fact  that  all  drawheads  of  a  pattern  simi- 
lar to  that  which  caused  the  Injury  were  being 
altered  at  the  time  of  the  accident  tends  to 
show  that  the  railroad  company  was  aware  of 
the  fact  that  they  were  dangerous  to  em- 
ployees. Gibson  V.  Pacific  R.  Co.  (1870)  46  Mo. 
163,  2  Am.  Rep.  497. 

Evidence  showing  that.  Immediately  after  an 
accident,  repairs  were  made  in  the  fastenings 
of  a  switch-chain.  Is  competent  for  the  purpose 
o*  proving  that  a  defect  existed  at  the  time  of 
the  accident,  but  does  not  show,  nor  tend  to 
show  that  the  defendant  had  notice  of  the  de- 
fect before  the  accident.  Barter  v.  Atchison, 
T.  A  S.  F.  R.  Co.  (1895)  65  Kan.  250. 

Evidence  of  a  change  In  the  dimensions  of  a 
waterway  does  not  of  Itself  prove  negligence;  It 
does  not  prove  that  the  railway  company  had 
notice  of  the  Insufficiency  of  the  culvert  prior  to 
the  accident,  nor  that  It  might  have  had  such 
notice  by  the  exercise  of  reasonable  diligence, 
uor  that  It  did  not  exercise  such  diligence.  At 
most  It  only  tends  to  prove,  by  way  of  admis- 
sion and  as  a  fact,  that  the  culvert  was  too 
small,  and  that  the  company  obtained  knowl- 
edge of  the  same,  not  before,  but  after,  the  acci- 
dent. St.  Louis  &  S.  F.  R.  Co.  V.  Weaver  (1886) 
35  Kan.  412,  57  Am.  Rep.  176. 

To  the  same  effect,  see  Missouri,  K.  &  T.  R. 
Co.  V.  Young  (1896)  4  Kan.  App.  219;  O'Donnell 
v.  Baum  (1889)  38  Mo.  App.  245. 

As  to  the  Inference  which  it  is  permissible  to 
draw  In  actions  by  third  persons  from  the  mak- 
ing of  repairs  or  the  taking  of  precautious  af- 
ter the  accident,  see  generally  3  Elliott.  Rail- 
roads. §1177.  As  such  repairs  do  not  show  that 
defecU  were  known  prior  to  the  accident,  they 
are  not  pertinent  to  the  subject  of  this  note. 
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VII.  Duty  of  acUve  inspection  etf  inttrumentalttieB 
when  first  toed. 

See  also  XVII.  a.  6.  post ;  XVIII.  a,  6,  post. 

H.  BuU  where  the  empUiyer  is  himeOf  the  manu- 
facturer, 

A  master  who  himself  manufactures  and  sup- 
plies an  Instrument  Is  chargeable  with  sucli 
knowledge  of  its  defects  as  ordinary  care  dur- 
ing such  manufacture  would  have  disclosed. 
Standard  Oil  Co.  v.  Bowker  (1804)  141  Ind.  12. 
Ro,  a  railroad  company  Is  liable  for  an  Injury 
caused  by  a  defect  In  the  original  construction 
of  a  piece  of.  machinery,  where  the  parts  which 
gave  way  were  constructed  In  Its  own  shops 
and  the  defect  In  question  must  have  been 
obvious  to  those  engaged  In  the  work.  Atchi- 
son, T.  &  8.  F.  B.  Co.  V.  Carey  (1897;  Kan.)  49 
Pac.  662. 

Ordinarily  the  builder,  and  not  the  employer, 
is  liable  for  the  Insufficiency  of  a  structure,  but 
where  the  employer  Is  himself  an  engineer  of 
skin,  knowledge,  and  experience  It  Is  for  the 
Jury  to  say  whether.  If  he  had  made  a  propor 
use  of  his  endowments,  he  might  not  have  seen 
that  the  structure  was  too  weak  for  the  pur- 
poses to  which  It  was  applied.  Feltham  v. 
England  (1865)  4  Fost.  &  F.  460,  per  Cockburn. 
Oh.  J. 

It  Is  also  clear  that,  where  the  evidence  es- 
tablishes negligence  In  the  original  construc- 
tion of  an  appliance  (here  a  coal  chute),  It  is 
necessary  to  prove  that  the  employer  had  no- 
tice of  Its  dangerous  condition.  Crown  Coal  Co. 
V.  HUes  (1892)  43  III.  App.  310,  Citing  Alexan 
der  V.  Mt.  Sterling  (1874)  71  111.  369,  where  the 
court  said:  "For  the  proper  construction  of 
this  sidewalk,  !t  Is  not  denied  the  town  author- 
ities were  responsible.  They  should  see  to  It 
that  such  structures  are  properly  made  and 
reasonably  safe,  and  they  must  be  kept  so.  They 
being  the  projectors  of  them  and  the  builders  of 
them,  are.  In  law,  held  to  a  knowledge  of  their 
original  condition.  It  would  be  absurd  to  say, 
that  they  must  have  notice  of  the  original  de- 
fect, when  they  themselves  are  the  authors  of 
the  defect.  Why  notice  to  a  party  of  original 
defects  In  a  work  he  Is  bound  to  make  nafe 
and  reasonably  free  from  defects?  The  town 
being  In  fault  at  the  outset,  no  notice  was 
necessary." 

So,  It  has  been  laid  down  that  the  original  or 
permanent  structure  furnished  by  a  master 
must  be  safe,  Irrespective  of  any  question  of 
exan''Rfttlon  and  repairs.  Stock  v.  La  BouHI- 
ller  (1897)  19  Misc.  112,  Aff'g  (1896)  18  Misc.  849. 
This  distinction  Is  also  referred  to  In  Green- 
leaf  V.  Illinois  C.  R.  Co.  (1870)  29  Iowa.  14.  4 
Am.  Rep.  181,  where  the  court  said:  ''If  this 
car  was  wanting  In  the  appliances  re 
f erred  to  by  plaintiff  at  the  time  of*  Its 
construction,  and  so  continued  when  put 
and  used  upon  the  road.  It  would  not  be 
necessary  to  show  further  notice  or  knowl- 
edge thereof  on  defendant's  part,  or  that 
of  Its  agents.  In  order,  thus  far.  to  fix  lia- 
bility. If,  however.  It  >7as  at  one  time  saf^^ 
and  convenient,  that  Is,  had  all  the  conven- 
iences reasonably  necessary  for  the  safety  of 
employees,  and  they  were  removed  by  acci- 
dent or  otherwise,  then  It  should  be  shown  thAt 
defendant  either  had  notice  thereof,  or  ought  to 
have  had,  by  the  use  of  ordinary  care,  before 
an  employee  could  claim  liability  on  account  of 
such  defect." 

A  railroad  company.  It  has  been  held,  is 
properly  held  liable  where  a  brakeman  was 
killed  owing  to  the  fracture  of  a  brakerod  in 
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which  the  eyidence  shows  that  there  was  a 
crack  or  flaw  at  the  point  where  It  passed 
through  the  clasp  which  Is  attached  to  the  top 
of  :be  car,  and  that  the  defect  existed  when 
the  rod  was  origlnallj  placed  In  the  car.  Hick- 
man T.  Missouri  P.  R.  Co.  (1886)  22  Mo.  App. 
ML  The  report  does  not  state  whether  the 
4^)mpan7  was  the  manufacturer  of  its  own  cars 
«r  not,  and  It  Is,  therefore,  doubtful  whether 
this  case  belongs  to  this  or  the  following  cat- 
egory. 

It  has  eren  been  said  that  If  a  car  has  be- 
<H>me  defectlTO  by  use  in  the  service  of  a  com- 
pany, notice  of  the  defect  Is  necessary  to  affect 
the  company  with  liability,  while  if  a  defect- 
ively constructed  car  U  used,  notice  Is  not 
uecefwary;  and  this  rule  is  applicable  to  for- 
eign, as  well  as  to  domestic  cars.  Illinois  C.  B. 
Co.  T.  Harris  (1894)  63  111.  App.  692,  criticising 
instruction  which  made  the  defendant's  liabil- 
ity depend  on  his  knowledge,  actual  or  imputed, 
of  the  fact  that  two  foreign  cars  were  so  con- 
•trncted  that  the  buffers  did  not  prevent  the 
4l raw-bars  from  coming  together.  The  court 
rited  Chicago,  B.  &  Q.  B.  Co.  v.  Avery  (1884) 
10&  111.  314,  and  Sack  v.  Dolese  (1891)  137  111. 
129;  but  these  do  not  support  the  broad  prin- 
ciple laid  down  by  the  court— at  least.  If  its 
words  are  to  be  taken  in  their  literal  meaning. 
It  la  submitted  that  this  decision  runs  counter 
to  the  fundamental  principle  running  through 
ail  cases  of  this  type,  that  knowledge  is  one  of 
the  essential  elements  of  negligence,  and  there- 
fore cannot  be  correct. 

The  cases  which  merely  Involve  dangerous 
<iaalitles  as  contradistinguished  from  defects  in- 
volve no  difiBculty.  The  employer  must,  at 
his  peril,  acquire  a  knowledge  of  the  fnher- 
est  characteristics  of  his  agencies,  and  regulate 
Ills  business  accordingly.  Hence  whether  he, 
when  he  furnishes  for  use  lin  explosive  like 
(riant  powder,  is  aware  of  its  dangerous  quality, 
or  has  not  taken  steps  to  acquire  such  knowl- 
<*dge,  he  is  equally  liable  for  Injuries  caused  by 
U.  Smith  V.  Oxford  Iron  Co.  (1880)  42  N.  J.  L. 
467,  96  Am.  Rep.  685. 

b.  finis  where  the  emplover  ie  a  mere  purchaeer  of 
the  apvf'ianee. 

It  is  manifest  that  the  employer  must  be  lia- 
ble, where  the  Inefiiclency  of  the  appliance  pur- 
chased is  Immediately  due  to  his  own  or  his 
fgtrDt's  want  of  care.  A  Jury  is  therefore  Justi- 
fied in  finding  the  defendant  negligent  where  it 
ai)t«ars  from  the  evidence  that  his  representa- 
tive in  onlering  a  chain  omitted  to  Inform  the 
manufacturers  for  what  use  it  was  Intended, 
"so  that  care  in  making  It  and  testing  it  might 
be  insured,  and  defects  In  It,  if  any,  might  be 
thus  detected."  Consolidated  Ice  Mach.  Co.  v. 
Klefer  (1887;  26  111.  App.  466. 

So,  too.  It  Is  universally  agreed  that  it  would 
be  unreasonable  to  require  an  employer  to  sub- 
ject his  Instrumentalities  to  tests  as  minute  as 
oan  and  ought  to  be  applied  by  a  manufac- 
turer. 

Thus  it  has  been  held  that  an  employer  Is 
not  liable  for  injuries  caused  by  a  latent  defect 
in  a  bar  of  Iron  purebased  from  a  reputable 
house,  and  used  in  making  a  hook,  when  he  or- 
ders the  best  quality,  and  the  defect  could  not 
tiave  been  discovered  without  resorting  to  ex- 
traordinary tests.  Carlson  v.  Phcenix  Bridge 
Co.  (1890)  65  Hun,  485.  The  court  said :  "The 
caie  shows  that  such  iron  is  tested  in  its  manu- 
facture to  make  it  homogeneous,  and  that  such 
is  known  to  be  the  practice  at  all  weli-estab- 
«iahed  mills.  ...  A  minute  examination 
tnd  test  would  have  detected  the  latent  defect 
Id  the  iron  In  this  case,  yet  the  Institution  of 
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such  an  examination  would  evidence  extraor- 
dinary vigilance  and  caution,  and  that  is  not 
evdr  exacted  from  a  master  In  respect  to  the  pro- 
vision of  Implements  for  his  servant.  .  .  . 
There  is  no  conceivable  defect  which  may  not 
be  discovered  by  some  possible  test.  The  law  Is 
designed  for  application  to  the  ordinary  affairs 
of  buisness  and  every-day  life.  All  men  are  not 
scientists,  and  all  are  Justified  In  acting  upon 
certain  assumptions  and  appearances.  .  .  . 
We  do  not  test  a  harness  or  a  wagon  which  we 
order  from  a  reputable  dealer  before  we  use  the 
same,  and  there  were  no  circumstances  sur- 
rounding the  manufacture  of  the  hook  in  ques- 
tion which  would  Induce  a  prudent  man  to  de- 
part from  the  usual  course  of  procedure,  and 
adopt  special  and  extraordinary  precautions." 

This  Judgment  was  affirmed  by  the  court  of 
appeals  (1802)  132  N.  Y.  278,  which  said: 
"When  articles  are  manufactured  by  a  process 
approved  by  use  and  experience,  and  apparently 
properly  finished  and  stamped,  it  is  not  usual 
for  them  to  be  tested  again  in  quality,  and  such 
examinations  are  not  generally  required  by  law. 
...  All  the  best  iron  and  steel  is  made  In  a 
few  large  establishments.  The  evidence  shows 
that  all  practicable  tests  are  used  during  the 
process  of  manufacture,  and  the  completed 
product  represents  the  best  articles  that  can  be 
produced.  It  passes  Into  the  hands  of  deal- 
ers, and  so  reaches  the  consumer.  If  the  best 
refined  iron  is  required,  .the  purchaser  may  as- 
sume that  the  tests  necessary  to  produce  that 
article  have  been  properly  made  and  the  work 
properly  done.  He  must  see  that  the  work  that 
he  undertakes  to  do  Is  properly  performed,  but 
if  the  tool  breaks  from  an  internal  defect  In  the 
material,  not  apparent  from  an  external  exami- 
nation of  the  iron,  or  In  the  process  of  making 
the  tool,  the  master  Is  no  more  responsible  than 
he  would  be  if  he  had  purchased  it  ready  made 
in  the  market,  or  if  It  had  been  broken  from  an 
external  apparent  defect  produced  by  use  of 
which  he  was  not  chargeable  with  knowledge." 

In  Ballard  v.  Hitchcock  Mfg.  Co.  (1889)  61 
Hun,  188,  evidence  had  been  given  tending  to 
show  that  the  iron  out  of  which  a  boiler  was 
constructed  was  of  an  Inferior  quality,  a  fact 
which  could  be  discovered  only  by  cutting  or 
breaking  the  metal;  also  that  the  rivet  holes  in 
the  sheets  of  the  boiler  were  not  drilled  true, 
and  that  the  rivets  did  not  properly  fit  them. 
And  that  this  defect  was  discoverable  only  by 
taking  the  boiler  apart  by  removing  the  rivets. 
The  court  said:  "It  was  not  defendant's  duty, 
before  putting  the  boiler  in  use,  to  make  these 
examinations  or  tests,  and  it  held  the  instruc- 
tions to  be  erroneous,  because  the  Jury  were 
left  at  liberty  to  find  that  this  duty  devolved 
upon  the  defendant,  and  to  determine  for  them- 
selves what  tests  the  defendant  was  bound  to 
apply,  and  what  Inspection  to  make,  to  bring  It- 
self fully  up  to  a  discharge  of  the  obligations 
it  owed  the  deceased." 

To  the  same  effect  see  Doyle  v.  White  (1896) 
9  App.  Dlv.  621.  Employer  was  held  not  liable 
for  an  injury  to  an  employee  caused  by  a  defect 
In  an  eye-bolt  from  a  reputable  manufacturer 
v^here  the  defect  could  not  be  detected  by  an 
external  examination. 

In  Stourbridge  v.  Brooklyn  City  B.  Co.  (1890) 
9  App.  Dlv.  129,  the  court  seems  to  have  been 
of  opinion  that  the  Jury  was  not  Justified  In 
finding  the  defendant  guilty  of  negligence  In  re- 
gard to  inspection,  where  a  cross-beam  which 
broke  under  the  servant's  weight  presented  no 
external  indications  of  weakness,  had  been  pur- 
chased of  a  reputable  dealer,  was  of  such  a  size 
as  to  be  capable,  if  of  ordinary  soundness  and 
strength,   of  bearing  a   weight   several   times 
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greater  than  that  of  the  servant,  and  It  had 
been  tested  bj  striking  It  on  the  pavement 
and  listening  to  the  sound  emitted,  and  by 
Jumping  on  it  or  straining  it  between  the 
spokes  of  wagon-wheels.  But  the  case  was 
finally  made  to  turn  on  the  theory  that,  if  there 
was  any  negligence,  it  was  that  of  a  coservant, 
not  of  the  master. 

In  Indianapolis,  B.  &  W.  R.  Co.  v.  Toy  (1879) 
91  lU.  474,  the  court  held  that  the  defendant 
was  not  liable  for  an  explosion  of  a  locomotlye 
boiler,  made  of  the  best  material  by  flrst-irlass 
manuf&cturers,  when  its  appearance  did  not  In- 
dicate its  unsafe  conditioiv  and  It  had  not  been 
used  long  enough  to  create  any  suspicion  there- 
of, while  its  defect  could  not  have  been  discov- 
ered by  any  of  the  tests  usually  employed  for 
the  purpose,  but  only  by  cutting  through  its 
walls. 

The  doctrine  laid  down  in  Nashville  &  C.  R. 
Co.  V.  Elliott  (1860)  1  Coldw.  611.  78  Am.  Dec. 
506r  that  a  railroad  company  is  answerable  for 
an  injury  resulting  from  defects  in  machinery 
which  existed  at  the  time  of  its  construction, 
and  which  the  manufacturer  might  have  discov- 
ered by  the  exercise  of  due  care,  although  the 
company  did  not,  either  at  the  time  of  the  pur- 
chase or  afterwards,  discover  the  defects  by  the 
application  of  the  proper  tests,  has  been  over- 
ruled in  Nashville  &  D.  R.  Co.  v.  Jones  (1871)  9 
Heisk.  27. 

Bo,a!so,it  would  be  unfair  to  hold  an  employer 
responsible  for  the  lack  of  technical  knowledge, 
which  is  ordinarily  possessed  only  by  persons  in 
certain  lines  of  business,  and  which  it  would 
therefore  be  unjust  to  expect  other  persons  to 
possess. 

Upon  this  principle  It  has  been  held  that  a 
master,  not  an  expert,  is  not  chargeable  with 
negligence  in  not  learning  of  a  defect  in  ma- 
chinery of  such  a  character  as  not  to  be  appar- 
ent to  any  but  an  expert.  Deane  v.  Roaring 
Fork  Electriir  Light  &  P.  Co.  (1895)  5  Colo.  App. 
521. 

This  aspect  of  an  employer's  liability  was 
carefully  considered  in  Shea  v.  Wellington 
(1895)  163  Mass.  364,  where  it  was  held  that  the 
owner  of  a  quarry  owes  no  duty  to  its  em- 
ployees to  inspect  exploders  given  to  the  quar- 
rymen  for  use,  where  the  manufacturers  of 
them  make  repeated  inspections  in  the  process 
of  construction,  the  exploders  are  as  good  as 
any  made,  no  one  but  an  expert  could  make  a 
competent  Inspection,  and  no  defect  in  one  has 
been  discovered  after  use  for  several  years. 
Plaintiff  claimed  that  on  the  day  of  the  acci- 
dent he  saw  one  with  a  seam  in  it,  or  one  which 
exposed  the  mercury,  but  there  was  no  evi- 
dence that  an  exploder  of  this  kind  with  a  seam 
in  it,  or  with  any  other  defect  of  construction, 
had  ever  before  been  discovered  by  anybody. 
In  the  8a;ne  case  the  principle  of  Moynihan  v. 
Hills  (1887)  146  Mass.  686,  and  the  other  rulings 
which  dealt  with  the  master's  duty  to  supervise 
the  instrumentalities  of  his  business  with  a 
view  to  discovering  whether  It  was  necessary 
to  replace  or  repair  them,  was  held  inapplica- 
ble. The  court  said  these  exploders  "were  not 
a  part  of  the  machinery  or  tools  of  the  defend- 
ant. They  wore  articles  to  be  used  In  his  busi- 
ness which  were  instantly  consumed  in  use.  It 
was  his  duty,  so  far  as  he  could  do  it  by  reason- 
able effort,  to  see  that  none  but  safe  and  proper 
articles  were  furnished  to  his  servants  for  such 
a  nse,  but  he  was  only  called  upon  to  do  what 
was  reasonable  under  the  circumstances." 

In  Reynolds  v.  Merchants'  Woolen  Co.  (1897) 
168  Mass.  501,  the  bursting  of  the  cylinder  of  a 
dusting  machine  a  few  weeks  after  its  purchase 
from  a  reputable  maker  was  In  question.  It 
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was  held  that  If  "a  machine  is  bought  of  a 
reputable  maker,— In  other  words,  if  reasonable 
care  is  used  in  selecting  the  maker,  and  then 
reasonable  care  was  used  upon  the  delivery  of  i 
machine,  in  inspecting  it,  in  setting  It  up.  in. 
putting  it  in  operation, — it  cannot  be  said  that 
the  defendant,  or  an  employer,  would  be  liable 
in  such  a  case,  although  it  might  clearly  appear, 
later  on,  that  the  maker  of  that  machine  was 
careless,  and  put  in  improper  materials,  or  did 
imperfect  and  Improper  work.  The  law  does  not 
make  the  employer  an  insurer  of  the  safety  of 
his  machines,  nor  a  guarantor  that  due  care 
shall  be  used  by  the  manufacturer.  It  does  re- 
quire, however,  that  he  shall  use  reasonable 
care  to  provide  proper  machinery." 

In  Prentice  v.  Wellsville  (1893)  60  N.  Y.  S.  R. 
557,  the  undisputed  evidence  was  that  defective 
cartridges  by  which  an  employee  was  injured 
were  manufactured  and  sold  as  Van  Campen's 
Compound  by  the  people  who  for  several  years 
had  been  the  accredited  manufacturers  of  that 
article.  The  court  said:  "There  was  no  evi- 
dence of  negligence  on  the  employer's  part  in 
failing  to  discover,  if  such  was  the  fact,  that 
the  compound  was  not  precisely  what  it  wns 
purported  to  be.  All  other  risks  than  that  were 
incident  to  the  employment  In  which  the  de- 
ceased voluntarily  engaged,  and,  so  far  as  they 
related  to  him,  were  assumed  by  himself." 

In  Allison  Mfg.  Co.  v.  McCormick  (1888)  US 
Pa.  619,  where  an  explosion  of  paint  used  in 
painting  the  interior  of  a  water  tank  was  in- 
volved, the  court  held  that  the  master  may 
provide  materials  such  as  are  ordinarily  used  Id 
the  same  business,  but  is  not  required  to  se- 
cure the  best-known  materials,  or  to  subject 
such  4is  he  does  provide  to  a  chemical  analysis 
In  order  to  settle  by  experiment  what  remote 
and  possible  hazard  may  be  incurred  by  their 
use,— and  said:  '*The  material  employed  was  a 
well-known  and  commonly  used  brand  of  paint. 
It  was  purchased  from  the  manufacturer  ready 
for  use.  The  laborers  were  sent  to  do  the  work 
under  the  direction  of  the  company's  painter, 
who  went  with  them,  placed  the  men.  and  gave 
them  their  directions.  The  paint  had  been  In 
use  by  the  public  for  many  years,  and  by  the 
defendant  company  for  ten  or  twelve,  without 
accident  of  any  description.  It  is  not  easy  to 
see  what  more  could  have  been  expected  from 
an  employer." 

In  Roughan  v.  Boston  A  L.  Block  Co.  (1894) 
161  Mass.  24,  a  block  having  a  hidden  flaw  broke 
a  month  or  two  after  It  was  put  in  use,  in  doinjf 
the  work  for  which  it  was  designed,  thereby  in- 
juring an  employee.  The  employer  sued  the 
manufacturer  for  breach  of  warranty.  The 
court  said:  "The.  plaintiff  was  not  under  an 
absolute  obligation  to  his  servant  that  the  block 
should  not  break.  .  .  .  The  block  was  one 
of  that  class  of  implements  which  the  employer 
is  expected  to  buy;  and  the  care  he  is  bound  to 
use  in  providing  it  Is  in  making  the  selection, 
and  includes  such  Inspection  as  will  detect  de- 
fects which  can  be  found  by  a  careful  inspec- 
tion. But  this  does  not  require  him  to  find  a 
possible  hidden  flaw  the  presence  of  which 
there  is  no  reason  to  apprehend,  and  which  la 
so  concealed  in  the  construction  of  the  machine 
that  it  cannot  be  discovered  by  inspection,  nor 
does  it  make  him  responsible  for  such  a  flaw  ia 
the  block  which  he  has  purchased  with  due 
care.  Moynihan  v.  Hills  Co.  (1887)  146  Mass. 
586,  594." 

The  following  exposition  of  the  principlea 
which  determine  the  liability  of  a  railroad  (Com- 
pany to  a  passenger  may  be  usefully  compared 
with  the  foregoing  Judicial  statements  of  the 
doctrine  which  is  app^.ed  in  actions  by  servants: 
"There  is  no  principle  of  law  which  places  sudk 
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manofactnrers  In  the  position  of  agents  or  serv- 
ants of  their  customers.  The  law  does  not 
contem;>late  that  railroad  companies  will  In 
general  make  their  own  cars  or  engines,  and 
they  purchase  them  in  the  market,  of  persons 
supposed  to  be  competent  dealers,  Just  as  they 
buy  their  other  articles.  All  that  they  can  rea- 
sonably be  expected  to  do  is  to  purchase  such 
can  and  other  necessaries  as  they  hare  reason 
to  believe  will  be  safe  and  proper,  giving  them 
such  inspection  as  Is  usual  and  practicable  as 
they  buy  them.  When  they  make  such  an  ex- 
amination, and  discover  no  defects,  they  do  all 
that  is  practicable,  and  it  is  no  neglect  to  omit 
attempting  what  Is  Impracticable.  They  have  a 
right  to  assume  that  a  dealer  of  good  repute 
has  also  used  such  care  as  was  Incumbent  on 
him,  and  that  the  articles  purchased  of  him 
which  seem  right  are  right  In  fact.  Any  other 
rule  would  make  them  liable  for  what  is  not 
negligence,  and  put  them  practically  on  the 
footing  of  insurers.  The  law  has  never  at- 
tempted to  hold  passenger  carriers  for  anything 
which  they  could  not  avoid  by  their  own  dili- 
gence." Grand  Rapids  &  1.  R.  Co.  v.  Huntley 
(1878)  38  Mich.  537,  31  Am.  Rep.  321. 

Similar  principles  are  applied  In  favor  of  a 
person  who  engages  the  services  of  an  indepen- 
dent contractor  to  erect  a  structure,  the  rule 
being  that  one  who,  having  no  knowledge  of 
scaffold  building,  employs  a  builder  whom  he 
knows  to  be  skilful  and  experienced  to  erect  a 
scaffold  for  the  use  of  his  employees,  does  not 
owe  them  a  duty  of  Inspection,  the  proper  per- 
formance of  which  would  have  disclosed  the  de- 
fect. Devlin  V.  Smith  (1882)  89  N.  Y.  470,  42 
Am.  Rep.  311,  as  explained  In  Vosburgh  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1884)  94  N.  Y.  374,  46  Am. 
Rep.  148. 

Devlin  V.  Smith  was  followed  in  Butler  v. 
Townsend  (1891)  126  N.  Y.  105,  and  the  effect 
of  the  two  cases  has  quite  recently  been  stated 
to  be  that,  where  an  appliance  (as  a  float)  has 
been  constructed  by  a  skilful  and  experienced 
builder,  the  master  is  not  liable  to  his  servant 
for  injury  resulting  In  its  coiAtructlon,  and  is 
at  liberty  to  accept  the  same  without  inspec- 
tion. Wittemberg  v.  Friederlch  (1896)  8  App. 
Div.  433. 

The  liability  of  a  railroad  company  In  regard 
to  the  inspection  of  the  structures  on  a  road 
which  it  has  purchased  was  extensively  dis- 
cussed In  Vosburgh  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1884)  94  N.  Y.  874,  46  Am.  Rep.  148.  The 
court  rejected  the  contention  that  a  railroad 
company  acquiring  by  purchase  an  additional 
line  already  built  and  in  operation,  of  which  an 
existing  bridge  forms  a  part,  owes  no  obliga- 
tion to  its  employees  running  trains  over  such 
bridge,  except  to  keep  it  as  good  as  when  it  was 
bought,  and  has  a  right  without  negligence  to 
assume  the  sufDclency  of  Its  original  plan  and 
construction;  and  denied  the  application  of  the 
doctrine  of  Devlin  v.  Smith  (1882)  89  N.  Y.  470, 
42  Am.  Rep.  311:  for  two  reasops:  Because  the 
defendant  here  bought  the  bridge  of  another 
railroad  company,  and  without  any  selection  or 
choice  of  the  builder  such  as  was  made  In  the 
scaffold  case;  and  because  the  bridge,  unlike  the 
scaffold,  was  not  a  temporary  but  a  permanent 
structure,  intended  for  continuous  use  through 
the  years.  The  court  said:  "Assuming,  as  we 
must,  what  the  Jury  could  have  found  from  the 
evidence,  that  the  bridge  when  purchased  was 
unsafe  and  dangerous  by  reason  of  defects  in 
its  original  plan  and  construction,  and  which 
defects  were  obvious  to  the  eye  of  a  skilled  In- 
spector, and  easily  and  surely  ascertainable  by 
a  structural  analysis  determining  Its  factor  of 
safety.  It  was  negligence  on  the  part  of  the  de- 
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fendant  to  continue  its  use  In  the  face  of  such 
obvious  defects  without  ascertaining  their  ef- 
fect upon  its  strength  and  capacity.  .  .  . 
The  defects  pointed  out  by  the  evidence  were 
almost  all  obvious  to  the  eye  of  a  competent 
examiner.  .  .  .  The  learned  counsel  for 
the  appellant  Insists  that  the  defendant  did 
employ  suitable  and  competent  persons  to  In- 
spect the  bridge.,  who  did  make  the  usual  and 
customary  examinations,  and  that  there  Is  no 
dispute  about  that  in  the  evidence.  But  It  is 
plain  that  the  inspection  described  in  the  proofs 
as  customary  is  that  made  by  a  company  which 
has  built  its  own  bridges.  In  such  case  it  al- 
ready knows  the  plan  and  mode  of  construction, 
and  is  already  responsible  for  the  lack  of  rea- 
sonable care  In  either  the  design  or  its  execu- 
tion. The  subsequent  inspection  is  directed 
only  to  Its  perfect  repair,  and  to  indications  of 
weakness.  But  where  the  company  does  not 
know  either  the  safety  of  the  plan  or  the  pru- 
dence of  the  construction  because  It  has  pur- 
chased It  completed,  and  in  use,  and  knows 
nothing  of  the  skill  or  want  of  skill  of  the 
builder,  an  Inspection  which  takes  no  heed  of 
that  inquiry  when  defects  are  obvious,  and  lack 
of  safety  is  indicated  and  may  be  easily  ascer- 
tained, is  not  sufficient.  ...  Of  course  the 
test  of  actual,  previous  use  goes  for  something. 
It  might  Justify  a  continuance  of  that  use  un- 
til a  competent  inspection  could  reasonably  be 
made,  but  would  not  Justify  a  neglect  when  it 
was  made  to  observe  and  remedy  obvious  de- 
fects and  elements  of  danger,  because  existing 
In  the  original  plan,  and  an  omission  to  learn  by 
a  well-understood  process  whether  In  view  of  its 
apparent  defects  it  had  the  ordinary  surplus  of 
strength. 

With  the  principles  enunciated  In  the  above 
decisions  may  be  compared  the  theory  adopted 
In  Baldwin  v.  Chicago,  R.  I.  &  P.  R.  Co.  (18r&) 
50  Iowa,  680,  that  "the  company  receiving  n 
loaded  car  from  another  company  Is  entitled  to 
the  benefit  of  the  presumption  that  such  car 
had  been  properly  constructed  of  suitable  mate- 
rial and  had  passed  the  inspection  of  some  one 
of  ordinary  skill  In  such  matters,  and  was  rea- 
sonably fit  for  the  use  to  which  it  was  devoted,, 
when  so  received."  (See,  however,  as  to  for- 
eign cars,  subd.  VIII.  g,  4,  post.) 

Some  of  the  above  cases  seem  scarcely  rec- 
oncilable with  the  Judgment  in  Morton  v.  De- 
troit, B.  C.  &  A.  R.  Co.  (1890)  81  Mich.  423,  in 
which  the  extent  of  the  defendant's  duty  to 
test  the  strength  of  a  chain  was  discussed.  Th(* 
court  first  laid  down  the  general  rule  that  rail- 
road companies  "cannot  be  held  responsible  for 
hidden  defects  in  tools  or  appliances.  If  they 
have  used  reasonable  care  In  procuring  them; 
but  they  are  not  absolved  from  the  duty  of  test- 
ing or  Inspection  because  they  have  bought  li> 
the  open  market  of  reputable  dealers,  or  em- 
ployed competent  workmen  to  construct  them. 
If  any  defect  exists  which  a  careful  test  or  in- 
spection would  have  discovered,  the  master 
must  be  held  to  have  knowledge  of  such  defect, 
and  to  be  responsible  for  It."  The  court  then 
proceeded  thus:  "It  Is  urged  that  the  railroad 
company  has  done  all  It  can  do  when  It  buys  of 
reputable  dealers  material  and  machinery  for 
use  by  Its  employees;  that  It  cannot,  when  buy- 
ing, inspect  personally  every  link  of  a  chain  to 
see  whether  it  is  properly  welded.  But  It  can 
do  this  personally  as  well  as  it  can  personally 
do  any  act  Involved  in  the  operation  of  its  road. 
It  not  only  can,  but  Its  duty  requires  that  it 
shall,  before  it  is  placed  on  a  car,  cause  every 
link  of  every  chain  used  by  Its  employees  In 
places  or  under  circumstances  Involving  dan- 
ger, in  case  the  chain  should  break,  to  be  care- 
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Cull}  tested  and  Inspected  by  someone  compe- 
tent to  Judge  of  its  fitness,  for  the  utmost  strain 
that  is  likely  to  come  upon  it.  If  this  duty  had 
been  performed  in  this  case,  the  cold  weld  in 
the  chain  would  very  likely  have  been  discov- 
ered, and  the  chain  condemned  as  unfit  for  its 
intended  use." 

If  a  purchaser  is  entitled  to  take  for  granted 
that  an  eyebolt  is  sound  because  It  is  appar- 
ently sound  (Doyle  v.  White  (1896)  9  App.  Dlv. 
•521),  it  is  not  very  clear  why  a  railroad  company 
should  be  obliged  to  apply  a  straining  test  to  a 
chain.  The  Michigan  rule,  it  is  submitted,  is 
more  consonant  than  that  of  the  courts  of  New 
fork,  with  the  general  principle  which  is  thor- 
oughly established  in  the  latter  state  that  the 
master's  duty  to  furnish  reasonably  safe  instru- 
luentalltles  is  nonassignable.  In  a  case  where 
the  safety  of  human  beings  is  at  stake  it  does 
not  seem  to  be  demanding  too  much  of  a  pur- 
<:haser  to  require  him  to  apply  every  test  that 
is  available  to  one  in  his  position.  The  scope 
of  the  duty  thus  imposed  will  not  seem  unrea- 
sonable when  we  remember  that  it  will  be  cir- 
cumscribed on  the  one  side  by  the  principle 
that  no  expert  knowledge  is  imputed  to  a  mas- 
ter except  what  is  usually  possessed  by  persons 
in  the  same  line  of  business,  and,  on  the  other 
side,  by  the  consideration  that  the  duty  of  In- 
spection would  virtually  be  reduced  to  an  ab- 
surdity if  the  employer  were  chargeable  with 
notice  of  those  latent  and  inherent  defects 
which  can  be  discovered  only  by  an  internal 
examination  which  it  is  in  most  cases  impossi- 
ble to  make  without  seriously  weakening  the 
instrumentality  or  even  totally  destroying  its 
usefulness  until  It  has  undergone  a  process  of 
reconstruction.  The  standard  of  care  thus  indi- 
cated seems  to  be  that  which  is  recognized  in 
the  recent  ruling  by  the  Supreme  Court  of  the 
United  States,  that  "if  a  railroad  company, 
after  purchasing  an  engine  [from  a  manufac- 
turer of  recognized  standing],  made  such  reason- 
able examination  as  was  possible  without  tear- 
ing the  machinery  to  pieces,  and  subjected  it 
fully  to  all  the  ordinary  tests  which  are  applied 
for  determining  the  efficiency  and  strength  of 
completed  engines,  and  such  examination  and 
tests  disclosed  no  defect,  it  cannot,  in  an  action 
by  an  employee  of  another  company,  be  ad- 
Judged  guilty  of  negligence  because  there  was  a 
latent  defect,  which  subsequently  caused  the 
destruction  of  the  engine  and  injury  to  him." 
Richmond  &  D.  R.  Co.  v.  Elliott  (1893)  149  U. 
S.  286,  37  L.  ed.  728. 

The  question  to  what  extent  the  employer 
may  rely  upon  the  skill  of  the  manufacturers  is 
Immaterial,  where  the  employer  is  put  upon  in- 
quiry as  to  the  condition  of  an  appliance  by  the 
report  of  an  employee.  Thus,  in  Delaney  v.  Hil- 
ton (1883)  18  Jones  &  S.  341,  it  was  held  that 
the  servant  could  maintain  an  action  for  in- 
juries caused  by  the  breaking  of  a  chain  of  an 
elevator  bought  from  first-class  machinists, 
where  the  engineer  had  previously  stated  to 
the  employer's  manager  that  the  chain  was  not 
strong  enough.  [Sedgwick,  Ch.  J.,  dissented 
on  the  ground  that  the  engineer's  statement 
was  merely  the  expression  of  an  opinion,  and 
that  the  employer  was  entitled  to  rely  on  the 
Judgment  of  the  machinists.] 

VUI.  Duty  of  active  inspection  of  instrumentalities 
while  in  tue. 

a.  General  pi'indpUs. 

"J^egllgence  on  the  part  of  the  employer  may 
consist  of  acts  of  omission  or  commission,  and 
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it  necessarily  follows  that  the  continuing  duty 
of  supervision  and  inspection  rests  on  the  corp- 
oration. For  it  win  not  do  to  say  that  having 
furnished  suitable  and  proper  machinery  and 
appliances  the  corporation  can  thereafter  re- 
main passive.  The  duty  of  inspection  is  affirm- 
ative and  must  be  continuously  fulfilled  and 
positively  performed."  Brann  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1880)  S8  Iowa,  696,  36  Am.  Rep. 
243. 

"Not  only  is  It  the  master's  duty  to  furnish 
appliances  reasonably  safe  for  their  use,  but  he 
is  charged  with  knowledge  of  the  tendency  of 
such  appliances  to  deteriorate  with  time,  and 
to  wear  out  with  use.  His  duty  is  a  continu- 
ing one,  and  requires  him.  to  keep  constant  su- 
pervision over  such  appliances,  and  to  exercise 
at  least  ordinary  care  to  maintain  them  in  such 
condition  as  will  make  their  use  safe.  Neglect 
of  this  duty  whereby  appliances  become  un- 
safe, is  actionable,  and  the  derelict  master 
must  respond  in  damages  to  those  injured 
by  reason  thereof,  who  are  themselves  without 
fault."  Louisville,  E.  &  St.  L.  Consol.  R.  Co. 
V.  Uts    (1892)  133  Ind.  266. 

"Ordinary  care  requires  that  the  master  shall 
take  notice  of  the  liability  of  the  parts  of  his 
machinery  to  decay  from  age,  or  wear  out  by 
use."  Indiana  Car  Co.  v.  Parker  (1884)  100 
Ind.  181;  Chicago  R.  Co.  v.  Branyan  (1884)  10 
Ind.  App.  670. 

There  la  no  error  in  refusing  a  request  to 
charge  that  when  an  appliance  or  machinery 
not  obviously  dangerous  has  been  in  daily  use 
for  a  long  time,  and  has  uniformly  proved  safe 
and  efficient.  Its  use  may  be  continued  without 
the  Imputation  of  imprudence  or  carelessness. 
Houston  V.  Brush  (1804)  66  Yt.  831.  The  court 
said :  "It  is  a  well-known  fact  that  in  time  It  [a 
derrick]  will  become  out  of  repair  and  unfit  for 
use.  It  is  not  the  duty  of  the  servant  who  is  re- 
quired to  use  it,  to  know  at  his  peril  when 
such  time  occurs.  Such,  however,  is  the  duty 
of  the  master,  and  ordinary  care  must  be  used 
to  ascertain  whether  it  is  fit  to  be  used,  and 
what  is  such,  care  must  l>e  measured  by  the 
character  of  the  business,  and  the  risks  at- 
tending its  prosecution.  Negligence  on  the 
part  of  the  master  may  consist  of  acts  of  omis- 
sion or  commission,  and  It  necessarily  follows 
that  the  contlnulngduty  of  Inspection  and  super- 
vision rests  on  the  master.  It  will  not  do  to  say 
that,  having  furnished  suitable  and  proper  ma- 
chinery and  appliances,  the  master  can  there- 
after remain  passive  so  long  as  they  work  well 
and  seem  safe.  The  duty  of  Inspection  is  af- 
firmative, and  must  be  continuously  fulfilled 
and  positively  performed.  Anything  short  of 
this  would  not  be  ordinary  care.  Buzseil  v. 
Laconla  Mfg.  Co.  (1861)  48  Me.  113,  77  Am. 
Dec.  212,  and  note,  p.  220;  Brann  y.  Chicago, 
R.  I.  &  P.  R.  Co.  (1880)  53  Iowa,  696,  36  Am. 
Rep.  243." 

"The  legitimate  obligation  Imposed  upon  the 
company  by  Its  contract  with  a  passenger  or 
employee  Is  that  Its  engine  and  apparatus  are 
then  suitable,  sufficient,  and  as  safe  as  care 
and  skill  can  make  them,  and  that  the  company 
win  be  responsible  for  any  injury  resulting 
from  defects  therein  which  might  have  been 
discovered  by  the  company  or  Its  agents  by 
the  proper  care  and  skill  In  the  application  of 
the  ordinary  and  approved  tests."  Nashville  & 
D.  tt.  Co.  V.  Jones  (1871)  9  Helsk  28. 

"The  servant  has  no  more  control  of  the  re- 
pairs than  of  the  purchase,  no  more  responsi- 
bility for  the  one  than  for  the  other.  The 
use  of  It  Is  for  him,  and  the  risk  of  that  use, 
whatever  It  may  be,  he  assumes.  That  comes 
within  his  contract,  but  as  part  of  the  same 
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•contract  the  employer  proTides  the  means  of 
•carrying  on  the  business;  and  as  a  matter  of 
course  he  assumes  the  responsibility  that  his 
work  shall  be  done  with  due  care;  and  as  the 
responsibility  continues  so  long  as  the  means 
are  used,  so  must  the  same  care  be  exercised 
in  keeping  the  required  means  In  the  same  safe 
condition  as  at  first."  Shanny  y.  Anaroscoggln 
Mills  (lfi76)  66  Me.  420. 

The  duty  of  railroad  companies  to  furnish  and 
maintain  reasonably  safe  and  suitable  machin- 
ery and  appliances  Is  not  discharged  by  simply 
furnishing  them,  but  they  must  be  frequently 
and  carefully  Inspected  for  the  purpose  of 
maintaining  their  safety  and  suitability.  Rich- 
mond St  D.  R.  Co.  V.  Burnett  (1892)  88  Va.  638. 

A  master  is  in  duty  bound  to  a  servant  to  ex- 
•ercise  reasonable  care  and  skill  to  provide  safe 
machinery  and  appliances,  and  to  keep  the 
■same  In  safe  condition,  Including  the  duty  of 
making  inspection  and  tests  at  proper  inter- 
vals. Comben  t.  Belleville  Stone  Co.  (1886)  59 
N.  J.  li.  226. 

A  master  is  bound  to  ''examine  and  inspect 
from  time  to  time  all  the  appliances  which  he 
furnishes  his  servant,  if  the  safety  of  the  latter 
depends  upon  their  condition,  and  to  use  ordi- 
•nary  care  and  skill  to  discover  and  repair  such 
defects  as  are  calculated  to  imperil  the  servant 
In  his  employment."  Chesson  v.  John  L.  Roper 
Lumber  Co.  a896)  118  N.  C.  69. 

The  master,  being  under  duty  not  only  to 
furnish  safe  and  suitable  appliances  to  his  em- 
ployees but  to  keep  them  In  that  condition,  is 
"bound  to  know  the  condition  of  his  property  so 
far  as  proper  inspection  will  enable  him  to 
"know  it.  Ocean  S.  S.  Co.  v.  Matthews  (1895)  86 
Ga.  41& 

A  master  is  bound  to  use  ordinary  care  In  as- 
certaining the  existence  of  latent  defects  in  ap- 
pliances which  are  to  outward  appearances 
safe.  Southwestern  Teleph.  Co.  y.  Woughter 
(1892)  G«  Ark.  206. 

In  Oberfelder  v.  Doran  (1888)  26  Neb.  118,  the 
•court  declined  to  accept  the  theory  of  the  de- 
fendant's counsel  that  he  was  not  obliged  to 
make  a  proper  examination  and  Inspection  of 
certain  timbers  from  time  to  time,  to  ascertain 
-whether  they  were  still  safe  and  sufficient  to 
do  their  work,  and  declared  that  It  was  his 
•duty  to  make  such  inspection,  whether  the  de- 
fects which  led  to  the  Injury  were  in  the  origl- 
•nal  construction  or  arose  at  a  later  period. 

b.  Inspection  must  be  ejBUcienU 

••A  roaster  is  chargeable  with  notice  of  a  dis- 
order or  deficiency  In  anything  which  it  Is  his 
duty  to  his  servant  to  keep  in  reasonably  safe 
oondltion,  if  a  proper  Inspection  would  disclose 
its  existence."  Chesson  v.  John  L.  Roper  Lum- 
Ver  Co.  (1896)  118  N.  C.  59. 

**  It  is  a  general  rule  that  any  employer, 
whether  corporate  or  not,  must  take  care  that 
there  is  no  negligence  in  procuring  safe  ma- 
chinery, appliances,  etc.,  and  the  employer, 
whether  corporate  or  not,  must  see  that  the 
machinery  is  kept  in  proper  repair;  at  least 
reasonable  and  proper  vigilance  must  be  exer- 
cised to  sec  that  it  is  In  proper  condition  for 
the  purposes  for  which  it  Is  being  used.  Where 
business  Is  carried  on  by  such  machinery  as  Is 
used  In  operating  the  railroad  It  is  the  duty  of 
the  railroad  company  to  keep  the  machinery  in 
such  condition  as  from  the  nature  of  the  busi- 
ness and  employment  the  servant  has  the 
right  to  expect  it  will  be  kept,  and  where  the 
company  fails  to  do  so  through  the  exercise 
of  ordinary  care  it  is  liable  for  injuries  arising 
from  Its  neglect."  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Holt  (1883)  29  Kan.  149. 
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*'A  railway  company  must  have  Its  repair 
shops  to  maintain  its  tools,  rolling  stock,  etc., 
in  good  repair,  and  it  must  have  its  inspectors, 
not  only  at  its  termini,  where  a  general  over- 
hauling of  property  is  had.  but  at  convenient 
stations  along  Its  line,  to  detect  such  injuries 
aff  may  have  been  received  en  route.  And 
should  such  company  knowingly  employ  and  re- 
tain persons  Incompetent  for  the  performance 
of  this  high  service,  it  would  be  liable  to  the 
person  injured,  though  such  person  were  the 
fellow  servant  of  the  inspector."  St.  Louis,  I. 
M.  &  S.  R.  Co.  v.  Rice  (1S89)  51  Ark.  467,  4  L. 
R.  A.173. 

In  Coffee  y.  New  York,  N.  H.  &  H.  R.  Co. 
(1891)  166  Mass.  21,  the  plaintiff  offered  to  show 
that  the  train  from  the  south,  of  which  the  car 
in  question  had  formed  a  part,  was  not  inspect- 
ed on  the  dsy  of  the  accident,  and  that  there 
was  a  custom  by  which  no  Inspection  was  made 
of  cars  coming  from  the  south.  The  court  held 
that  the  exclusion  of  this  evidence  was  error, 
saying:  Proof  of  an  omission  of  duty  or  neg- 
ligence, on  the  part  of  the  inspectors  on  a 
single  occasion,  would  properly  have  been  ex- 
cluded on  the  ground  stated  in  Mackln's  Case, 
ubl  supra  (1883)  135  Mass.  201.  46  Am.  Rep. 
456,  that  the  Inspectors  were  fellow  servants 
with  the  plaintiff,  but  that  evidence  of  the  cus 
tom  to  make  no  Inspection  of  such  cars  would 
have  a  tendency  to  show  the  rules.  Instruc- 
tions, and  superintendence  under  which  the  In- 
spectors were  acting,  and  would  be  proper  for 
the  consideration  of  the  Jury,*  as  foundation  for 
the  argument  that  such  rules,  etc.,  were  Insuffi- 
cient to  provide  proper  inspection. 

A  railroad  corporation  Is  liable  to  one  of  its 
employees  for  an  injury  occasioned  to  him  by 
being  struck  by  a  bridge  guard,  if  the  guard  is 
out  of  its  proper  position,  and  this  is  caused  by 
the  wearing  out  of  a  rope  attached  to  the  guard, 
and  the  corporation  has  not  made  suitable  pro- 
vision to  have  notice  of,  and  to  remedy,  the  de- 
feet  liable  to  be  occasioned  by  its  use.  Warden 
V.  Old  Colony  R.  Co.  (1884>  X37  Mass.  204. 

"When  two  cars  come  together  which  are  of 
different  gauge  the  drawheads  are  more  apt  to 
pass  each  other,  and  hence  In  trains  made  up  of 
cars  of  different  gauge  it  is  obviously  more  Im- 
portant that  the  bumpers  should  be  well  looked 
to,  so  that  they  may  afford  the  protection  for 
which  they  are  intended."  Gottlieb  v.  New 
York,  L.  E.  &  W.  R.  Co.  (1885)  100  N.  Y.  462. 

The  company  cannot  avoid  its  liability  on  the 
plea  that  the  defect  was  not  apparent  on  a  pre- 
vious Inspection  of  the  car,  w^here  it  had  no 
rules  requiring  the  inspection  of  the  stakes  and 
load,  and  the  Inspection  given  was  casuaL 
Bushby  v.  New  York,  L.  E.  &  W.  R.  Co.  (1887) 
107  N.  Y.  374. 

Where  the  evidence  tends  to  show  that,  con- 
sidering the  number  of  cars  to  be  examined 
there  were  not  enough  Inspectors  to  make  a 
proper  inspection  of  the  cars  passing  through 
a  certain  Junction;  that  the  thnrDUifhucss  of  the 
work  depended  upon  the  amount  of  time  they 
had  at  their  disposal  and  the  labor  to  be  done; 
that  better  Inspection  was  required  at  such  a 
station  than  at  way  stations,— it  Is  a  fair  infer- 
ence that  the  Inspectors  did  not  have  sufficient 
time  at  their  disposal  to  discover  the  defects  in 
cars  and  machinery  examined  by  them.  Mis- 
souri P.  R.  Co.  V.  Dwyer  (1880)  36  Kan.  58.  Re- 
specting a  custom  or  practice  of  the  Inspectors 
to  do  nothing  more  than  to  make  a  casual  ex- 
amination of  brake-staffs  which  were  straight 
and  apparently  all  right,  by  which  it  was  not 
probable  a  crack  or  break  of  the  kind  stated 
would  be  observable,  the  court  said :  "Upon  the 
grounds  of  public  policy  a  practice  or  custom 
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which  would  permit  the  inspectors  to  let  a  car 
be  operated  with  a  defective  brake-staff  when 
by  the  exercise  of  reasonable  and  proper  care 
on  their  part  the  defect  could  have  been  discov- 
ered and  remedied,  can  hardly  be  sustained  as  a 
valid  custom.  (Atchison,  T.  &  8.  F.  R.  Co.  v. 
Holt  (1883)  20  Kan.  149;  Berg  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1880)  50  Wis.  419.)  If  a  brake- 
staff  is  not  to  be  examined  for  visible  defects  or 
cracks  until  It  is  bent  or  broken,  Inspection 
would  be  almost  useless;  in  any  event  it  would 
be  no  protection  for  the  safety  of  the  employees 
using  the  brake." 

The  establishment  by  a  railroad  company  of 
a  rule  for  the  inspection  of  loaded  cars  before 
they  are  sent  out  is  not  proved  by  the  testi- 
mony of  an  employee  having  charge  of  the 
business  at  a  station,  that  he  consldeved  it  a 
part  of  his  duty  to  make  such  inspection  and 
so  instructed  the  men  under  him,  and  that  it 
was  his  custom  to  give  such  instructions,— espe- 
cially where  it  is  possible  the  fault  of  such  per- 
son in  failing  to  inspect  such  car  caused  the 
accident  for  which  recovery  Is  sought,  and  he 
is  contradicted  by  two  witnesses.  Byrnes  v. 
New  York,  L.  E.  &  W.  R.  Co.  (1803)  71  Hun. 
200. 

On  the  other  hand,  a  railroad  company  which 
has  peformed  its  duty  of  inspecting  a  car  "with 
ordinary  care  is  not  liable  for  an  injury  to  an 
employee  caused  by  the  defect  which  existed, 
but  was  not  discovered,  at  the  time  of  inspec- 
tion, unless  it  had  knowledge  of  such  defect." 
Louisville,  N.  A.'&  C.  R.  Co.  v.  Bates  (1806) 
146  Ind.  564. 

A  street* car  company  may  properly  be  held 
liable  for  injuries  due  to  the  *'bucklng"  of  a  car 
caused  by  the  old  and  worn-out  condition  of  one 
of  the  electrical  fields,  when,  through  either 
negligence  or  ignorance  of  those  In  charge  of 
this  department  of  its  business,  or  through  its 
own  neglect  to  furnish  them  with  proper  in- 
strumentalities for  the  purpose,  no  proper  tests 
had  been  applied  to  ascertain  the  condition  of 
these  fields,  and  no  proper  care  had  been  exer- 
cised In  renewing  or  replacing  such  as  had  been 
worn  out.  Beardsley  v.  Minneapolis  Street  R. 
Co.  (1803)  54  Minn.  504. 

Where  an  inspection  of  a  locomotive  lever, 
which  causes  Injury  by  Jumping  out  of  the 
notch  In  which  it  is  placed  when  reversM,  is 
made  merely  by  an  examination  of  the  part, 
and  not  by  a  practical  test  with  the  engine  in 
motion,  the  fact  that  no  defect  Is  thus  dis- 
closed is  not  conclusive,  and  it  is  properly  left 
to  the  Jury  to  say  whether  the  lever  became  de- 
tached by  reason  of  the  carel<>s8nes8  of  the 
engineer  or  of  some  defect.  Burlington  Sc  M.  R. 
Co.  V.  Wallace  (1880)  28  Neb.  170. 

It  is  error  to  nonsuit  a  plaintiff,  whose  intes- 
tate was  killed  through  the  fall  of  a  quantity 
of  wheat  from  the  sides  of  an  elevator  bin, 
where  the  liability  of  the  wheat  to  accumulate, 
and  the  connequent  peril  to  those  working  in 
the  bin,  were  well  known  to  the  defendant's  vice 
principal.  It  Is  for  the  Jury  to  say  whether 
there  was  a  proper  Inspection  before  the  intes- 
tate was  sent  Inside  the  bin,  and  whether  the 
omission  to  make  suitable  regulations  prescrib- 
ing the  conditions  under  which  servants  should 
be  permitted  to  go  to  work  in  such  a  place 
caused  the  accident.  McGovern  v.  Central  Ver- 
mont R.  Co.  (1800)  123  N.  Y.  280. 

In  Connors  v.  Durlte  Mfg.  Co.  (1802)  156  Mass. 
163,  the  question  was  as  to  negligence  in  con- 
tinuing to  use  a  defective  engine,  bought  sec- 
ond-hand, about  two  months  before  the  acci- 
dent, after  use  for  twelve  or  thirteen  years. 
It  had  been  partially  overhauled  by  the  seller 
before  it  was  set  up  (n  the  defendant's  factory; 
41  L.  R.  A. 


and  a  few  weeks  after  It  was  set  some  repairs 
were  made  upon  It  by  an  employee  of  the  sellerp 
at  the  request  of  the  defendant.  This  em- 
ployee, however,  did  nothing  to  the  throttle- 
valve,  and  did  not  examine  it  to  see  if  it  leaked, 
although  he  testified  that  he  noticed  that  the 
cut-off  valve  had  a  tendency  to  hang,  and  not  to- 
shut  off  as  Intended,  and  that  this  defect,  in 
combination  with  a  leaky  throttle- valve,  would 
make  it  possible  for  the  engine  to  start  after  It 
was  at  rest.  There  was  also  evidence  that  the- 
wear  and  tear  which  would  produce  the  condi- 
tion of  things  which  caused  the  defendant  to 
send  for  the  employee  of  the  seller  of  the  engine 
would  tend  to  cause  a  leaking  throttle-valve. 
Down  to  the  time  of  the  accident  no  inspection 
was  made  of  the  throttle-valve,  although  this 
could  readily  have  been  done.  The  court  held 
that  the  mere  fact  of  the  engine's  having  been 
overhauled  and  repaired  did  not  necessarily 
exempt  the  defendant  from  liability,— citing 
Myers  v.  Hudson  Iron  Co.  (1880)  150  Mass.  125, 
where  the  defendant,  to  show  due  care  on  its 
part,  relied  on  the  fact  that,  three  weeks  be- 
fore the  accident  which  was  the  subject  of  in- 
quiry, a  machinist  had  been  employed  to  put 
the  machine  in  good  order,  and  quoting  the  fol- 
lowing sentence  from  the  opinion  of  the  court 
in  that  case:  **But  if  he  failed  to  do  so, 
and  if  after  the  completion  of  his  work  defects- 
remained,  the  defendant  was  responsible,  al- 
though it  may  have  had  reason  to  suppose  him 
well  qualified  for  his  duty." 

The  Inspectors  employed  must  be  reasonably 
competent  for  the  performance  of  their  duties. 
But  a  railroad  company  Is  not  liable  for  the- 
death  of  an  engineer  by  the  explosion  of  a 
boiler  because  it  employs  to  test  the  boiler  for- 
broken  stay  bolts  an  Inspector  who  Is  partly 
deaf  in  one  ear,  but  whose  hearing  Is  goocT 
enough  to  determine  whether  a  bolt  struck  with« 
a  hammer  Is  sound  or  broken.  Chicago  &  A.  R. 
Co.  V.  DuBoIs  (180.'))  65  111.  App.  142. 

The  staff  of  inspectors  must  also  be  suflident 
in  number.  Thus,  it  is  the  duty  of  a  railway 
company  to  keep  at  command  a  force  of  serv- 
ants suflident  in  number  and  capacity  to  dis- 
cover defects  in  its  bridges  and  apply  the 
proper  remedy.  Toledo,  P.  &  W.  R.  Co.  v.  Con- 
roy  (1873)  68  111.  561. 

But  evidence  that  a  sufficient  force  of  car  In- 
spectors was  not  employed,  and  that  one  of  the- 
Inspectors  sometimes  got  drunk  when  on  duty, 
is  not  sufficient  to  authorize  a  recovery  against 
the  cumpany  for  an  injury  to  a  brakeman 
caused  by  a  defective  appliance  on  a  car,  where- 
It  is  shown  that  the  train  was  actually  In- 
spected. St.  Louis.  T.  M.  &  S.  R.  Co.  v.  Gaines^ 
(1800;  Ark.)  13  S.  W.  740. 

Inspection,  however,  is  merely  a  means  to- 
wards an  end,  and  If  knowledge  of  a  defect 
such  as  the  Inspection  was  designed  to  reveal 
has  reached  the  master  or  his  representative- 
through  some  other  channel,  the  mere  fact  that 
inspection  has  been  duly  provided  for  will  not 
absolve  the  master. 

Thus,  the  fact  that  a  railway  company  em- 
ploys an  inspector  to  examine  lumber  out  Of 
which  handles  for  its  handcars  are  constructed 
does  not  relieve  it  from  liability  for  an  Injury 
caused  by  placing  unsuitable  material  in  ai 
handle,  where  the  agent  to  whom  it  has  In- 
trusted the  business  of  making  and  placing  the* 
handles  in  the  cars  has  notice  of  the  defect. 
Indiana,  I.  &  I.  R.  Co.  v.  Snyder  (1804)  140  Ind. 
647. 

So,  a  master  is  liable  for  Injurias  to  a  serv- 
ant, caused  by  an  elevator  known  to  htm,  but 
not  to  the  servant,  to  be  dangerous,  though  an 
Inspection  Is  provided  for,— especially  when  the? 
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serrant  is  told  by  the  master's  ensrlneer  to  nse 
It  as  it  Is.  Hart  r.  Naumburg  (1888)  50  Hun. 
392. 

-c  What  dearee  of  care  must  be  exercised  in  the  in- 
tpectvm. 

See  also  cases  cited  under  III.,  supra. 

All  the  general  statements  In  which  the  courts 
haye  essayed  to  delSne  the  degree  of  care  which 
Is  incumbent  on  an  employer  In  regard  to  In- 
spection are  merely  rarlatlons  on  the  theme  of 
the  fundamental  principle  that  the  inspection 
must  be  such  as  a  man  of  average  caution 
would  malie  under  the  circumstances.  But  It 
will  be  useful  for  purposes  of  Illustration  to  col- 
lect a  number  of  the  expressions  used  by  judges 
In  dealing  with  cases  of  this  type. 

The  decree  of  care  exacted  of  the  master  in 
respect  to  the  maintenance  of  appliances  is  the 
«ame  as  that  exacted  In  respect  to  furnishing 
them-  Chicago,  K.  &  W.  R.  Co.  ▼.  Blevlns 
<1891)  46  Kan.  370. 

An  employer  is  bound  from  time  to  time,  as 
occasion  may  require,  to  have  the  machinery 
which  he  uses  subjected  to  a  reasonably  care- 
ful inspection  for  the  purpose  of  ascertaining 
whether  the  wear  and  tear  Incident  to  Its  use 
have  rendered  It  unsafe.  Murphy  v.  Phillips 
<1876)  24  Week.  Rep.  647,  35  L.  T.  N.  8.  477. 

"It  cannot  be  contended  that  a  test  ought  not 
to  be  adopted.  If  It  be  a  aseful  one  and  may  rea- 
sonably be  expected  to  bring  about  the  result, 
because  It  is  not  absolutely  fixed."  Channell, 
B..  in  Manser  v.  Eastern  Counties  R.  Co.  (1861) 
3  L.  T.  N.  S.  585. 

Where  a  servant  has  been  Injured  by  an  ap- 
pliance put  into  use  after  It  has  been  repaired, 
the  inquiry  whether  the  employer  has  been 
negligent  In  the  premises  involves  the  consider- 
ation of  the  question  whether  a  reasonably 
practical  test  has  been  employed  for  the  pur- 
pose of  ascertaining  Its  condition.  Scherer  v. 
Holly  Mfg.  Co.  (1806)  86  Hun.  37. 

•The  result  to  be  attained  [by  the  master]  Is 
reasonable  safety  considering  the  consequences 
of  a  failure."  St.  Louis  Bridge  Co.  v.  Fellows, 
<1893)  52  IlL  App.  504. 

A  master  is  bound  to  use  only  such  care  as  the 
circumstances  reasonably  demand,  to  see  that 
appliances  furnished  to  the  servant  are  reason- 
ably safe  for  use,  and  that  they  are  afterwards 
maintained  in  such  re.isonably  safe  condition. 
Lincoln  Street  R.  Co.  v.  Cox  (1896)  48  Neb.  807. 

A  servant  takes  the  risk  of  such  secret  defects 
as  cannot  be  discovered  by  the  use  of  ordinary 
diligence,  and  no  more.  Jones  v.  Shaw  (1897) 
(Tex.  Civ.  App.)  41  S.  W.  690. 

**It  is  the  duty  of  the  maste^  to  exercise  rea- 
aonabie  care  to  furnish  reasonably  safe  "places 
in  which,  and  appliances  with  which,  the  serv- 
ants are  to  work,  and  to  exercise  the  same  care 
to  keep  them  In  such  condition."  Pennsylvania 
Co.  V.  Wltte  (1896)  15  Ind.  App.  583,  Rehearing 
Denied  in  (1S96)  44  N.  E.  377. 

The  Implied  agreement  of  a  master  Is  that  the 
implements  and  machinery  furnished  for  the 
use  of  his  servants  "are  sound  and  fit  for  the 
purpose  Intended,  so  far  as  ordinary  prudence 
can  discover."  Lake  Shore  &  M.  S.  R.  Co.  v. 
McCormIck  (1881)  74  Ind.  440. 

An  employer  Is  chargeable  with  notice  of  de- 
fects which  might  have  been  known  "by  the  use 
of  such  care  as  a  person  of  ordinary  prudence, 
would  have  used  under  similar  circumstances." 
Missouri  P.  R.  Co.  v.  Henry  (1889)  75  Tex.  220. 

The  master  does  not  Insure  the  safety  of  ap- 
pliances furnished  by  him,  but  is  only  bound  to 
reasonable  care  in  their  selection,  and  inspec- 
tion, if  inspection  Is  needed.  Brown  v.  Hershey 
Land  ft  Lumber  Co.  (189G)  65  Mo.  App.  162. 
41  L.  R,  A. 


When  a  railroad  company  has  erected  a 
structure  to  l)e  used  In  Its  ordinary  and  accus- 
tomed buslnf-ss,  without  fault  as  to  plan,  mode 
of  construction,  and  character  of  materials,  so 
that  It  was  originally  sufficient  for  all  the  pur- 
poses for  which  It  Is  used,  employs  skilful  and 
trustworthy  agents  to  supervise,  examine,  and 
test  It,  and  that  duty  is  performed  with  fre- 
quency and  with  such  tests  as  custom  and  ex- 
perience have  sanctioned  and  prescribed,  it  has 
exercised  such  care  and  skill  as  the  law  exacts 
of  an  employer  In  reference  to  his  employee, 
and  no  liability  can  attach  to  the  company  for 
a  defect  in  such  structure  by  which  an  em- 
ployee has  sustained  an  injury  unless  there  has 
been  actual  notice  or  knowledge  that  defects 
existed  which,  unless  promptly  remedied,  would 
be  liable  to  produce  serious  or  fatal  conse- 
quences. "A  broader  liability  than  this  cannot 
be  Imposed  without  .  .  .  breaking  down  and 
obliterating  the  distinction  which  .  exists  be- 
tween the  responsibility  incurred  to  a  passen- 
ger and  an  employee.  ...  A  different  and 
more  stringent  rule  .  .  .  would  Impose  an 
Intolerable  burden  upon  a  board  of  directors. 
Warner  v.  Erie  B,  Co.  (1868)  39  N.  Y.  468. 

"The  managers  of  rrllroad  companies  are  en- 
gaged In  conducting  for  profit  a  business  which 
at  the  best  Is  hazardous  to  human  life.  In  pro- 
viding sound  tools  and  safe  appliances  for  the 
use  of  their  employees,  their  plain  legal  duty, 
to  say  nothing  of  the  dictates  of  humanity,  re- 
quires great  vigilance.  They  cannot  be  heard 
to  excuse  themselves  from  taking  all  reasonable 
care  on  the  ground  that  care  Involves  labor  or 
expense."  Morton  v.  Detroit,  B.  C.  &  A.  R.  Co. 
(1890)  81  Mich.  423.  Citing  Beauchamp  v.  Sagi- 
naw MIn.  Co.  (1883)  50  Mich.  163.  45  Am.  Rep. 
30. 

In  Warner  v.  Erie  R.  Co.  (1808)  39  N.  Y.  468, 
It  was  held,  in  respect  to  the  safety  of  a  rail- 
road bridge,  that  tbe  care  and  diligence  which 
directors  were  required  to  bestow  was  that  rea- 
sonable care,  skill,  and  foresight  over  the  af- 
fairs of  the  corporation  which  reasonable  and 
prudent  men  occupying  such  positions  ordinari- 
ly exercise  under  the  same  circumstances. 

The  subjoined  list  of  phrases  will  Indicate 
sufficiently  tbe  standard  of  diligence  which  the 
courts  have  had  in  view  In  determining  whether 
the  employer  has  discharged  his  duty  as  to  In- 
spection. 

"Reasonable  care  and  prudence."  Washington 
&  G.  R.  Co.  V.  McDade  (1889)  135  U.  S.  654,  34 
L.  ed.  235. 

"Reasonable  care."  Brown  v.  Hershey  Land 
&  Lumber  Co.  (ISOfi)  65  Mo.  App.  162;  Tierney 
V.  Minneapolis  &  St.  L.  R.  Co.  (1885)  33  Minn. 
311,  5.'»  Am.  Rep.  35:  Moore  v.  Pennsylvania  R. 
Co.  (18:)5)  1«7  Pa.  495. 

"Ordinary  care."  Smoot  v.  Mobile  &,  M.  R. 
Co.  (1880)  67  Ala.  13 ;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Silliphant  (1SS8)  70  Tex.  623;  Illinois  C.  R.  Co. 
v.  Hilllard  (loDO)  18  Ky.  L.  Rep.  505;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Wells  (1891)  81  Tex.  085;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Corcoran  (1895)  3  Ohio 
Dec.  641;  Burnes  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  (1895)  129  Mo.  41;  Atchison.  T.  &  S.  F. 
R.  Co.  V.  Holt  (1883)  29  Kan.  149;  Williams  v. 
St.  Louis  &  S.  F.  R.  Co.  (1893)  119  Mo.  316; 
Greenleaf  v.  Illinois  C.  R.  Co.  (1870)  29  Iowa. 
14,  4  Am.  Rep.  181;  Consolidated  Coal  Co.  v. 
Scheller  (1891)  42  111.  App.  619. 

What  Is  "ordinary  care"  must  be  measured 
by  the  character  of  the  business  and  the  risks 
attending  its  prosecution.  Brann  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1880)  53  Iowa,  595,  36  Am. 
Rep.  243. 

"Ordinary  dillgerce.'  Quintana  v.  Consoli- 
dated Kansas  City  Smelting  &  Ref.  Co.  (1896; 
Tex.  Civ.  App.)  37  S.  W.  369. 
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"Ordinary  and  reasonable  care."  Carlson  ▼. 
Phoenix  Bridge  Co.  (1800)  55  Hun.  485. 

"Reasonable  and  ordinary  care  and  fore- 
sight. *'  CoTey  V.  Hannibal  &  St.  J.  R.  Co. 
(1885)  86  Mo.  685. 

''Reasonable  and  ordinary  care  and  pru- 
dence." Gibson  y.  Padflo  R.  Co.  (1870)  46  Mo. 
163,  2  Am.  Rep.  497. 

"Ordinary  care  and  skill."  Chesson  v.  John 
L.  Roper  Lumber  Co.  (1896)  118  N.  C.  59. 

"Reasonable  and  proper  vigilance."  Atch- 
ison, T.  &  8.  F.  R.  Co.  T.  Holt  (1883)  29  Kan. 
149. 

"Ordinary  care  and  diligence."  Warner  v. 
Erie  R.  Co.  (1868)  39  N.  Y.  468. 

"Ordinary  care,  skill,  and  diligence."  Trini- 
ty County  Lumber  Co.  v.  Denham  (1892)  85 
Tex.  56. 

In  Brymer  y.  Southern  P.  Co.  (1891)  90  Cal. 
496.  an  Instruction  had  been  asked  for  which 
described  the  employer's  standard  of  duty  as 
being  the  exercise  of  "reasonable  and  ordinary 
care,  skill,  and  diligence."  The  court  said: 
"When  the  employer  exercises  all  the  care  and 
caution  which  a  prudent  man  would  ordinarily 
take  for  the  safety  and  protection  of  his  own 
person  under  the  same  circumstances,  he  can- 
not be  held  liable  for  the  consequences  of  a 
defect  in  the  machinery  or  appliances  used. 
This  Is  the  sense  in  which  the  expression  'rea- 
sonable and  ordinary  care,  skill,  and  diligence 
in  procuring  and  furnishing  suitable  and  safe 
machinery  and  appliances,'  was  used  in  the  in- 
struction asked,  as  we  understand  It;  and  is 
equivalent  to  the  rule  as  stated  In  many  of  the 
authorities,  viz.,  that  the  employer  is  liable 
only  when  he  had  knowledge  of  the  defect,  or 
failed  to  exercise  reasonable  diligence  In  pro- 
curing suitable  machinery,  or  in  the  Inspection 
of  it,  to  discover  any  defect  that  might  exist." 
The  liability  of  the  master  may  also  be  ex- 
pressed by  a  slightly  different  phraseology 
which  couples  some  qualifying  epithet  with 
the  word  which  denotes  the  process  of  Inspec- 
tion Itself.  The  following  Instances  of  such 
phraseology  are  rather  wanting  In  precision, 
the  conception  of  due  care  being  in  a  sense 
latent,  but  the  meaning  is  clear. 

"Ordinary  Inspection."  Cowan  y.  Chicago, 
M.  &  St.  P.  R.  Co.  (1891)  80  Wis.  284;  Mc- 
Knlght  y.  Chicago.  M.  &  St.  P.  R.  Co.  (1800) 
44  Minn.  131;  Atchison,  T.  &  S.  P.  R.  Co.  v. 
I»enfold  (1896)  57  Kan.  148;  Flood  v.  Western 
U.  Teleg.  Co.  (1892)  43  N.  T.  S.  R.  302. 

•'Proper  Inspection."  Sack  v.  Dolese  (1891) 
137  111.  129,  Northern  P.  R.  Co.  v.  Herbert 
(1885)  116  U.  S.  642,  29  L.  ed.  755;  Benzlng  v. 
Ktelnway  (1886)  101  N.  Y.  547;  Louisville  & 
N.  R.  Co.  V.  Binlon  (1894)  107  Ala.  645. 

"Proper  examination."  Mayer  y,  Llbmann 
(1897)  16  App.  Dlv.  54;  Johnson  y.  Richmond 
&  D.  R.  Co.  (1879)  81  N.  C.  453. 

"Reasonable  Inspection."  Linton  Coal  & 
Minn.  Co.  v.  Persons  (1894)  11  Ind.  App.  264; 
Parsons  v.  Missouri  P.  R.  Co.  (1887)  94  Mo.  286. 

"Reasonable  examination."  Mulligan  v. 
CrlmmlMS  (1894)  75  Hun.  578. 

"Proper  tests."  Beard sley  v.  Minneapolis 
Street  R.  Co.  (1893)  64  Minn.  504. 

In  the  following  expressions  of  the  same 
type  as  the  foregoing  the  standard  of  due  care 
again  emerges: 

"Careful  inspection."  Splcer  v.  South  Bos- 
ton Iron  Co.  (1885)  138  Mass.  426. 

In  Richmond  &  D.  R.  Co.  v.  Burnett  (1892) 
88  Va.  538.  respecting  an  Injury  caused  by  a 
defect  In  the  chain  on  the  brake  of  defend- 
ant's cars,  "a  careful  Inspection"  of  the  chain 
and  brake  was  held  necessary,  and  the  Jury 
so  instructed.  "The  duty  to  give  this  instruc- 
tion." Bald  the  court,  "was  all  the  more  incum- 
41  L.  R.  A. 


bent  In  view  of  the  rule  of  the  defendant  com- 
pany requiring  the  brakes,  etc..  of  all  car» 
transferred  to  their  track  to  be  inspected.  If  in- 
spected at  all,  the  Inspection  must  of  neces- 
sity be  a  'careful'  one,  else  it  would  be  value- 
less  for  the  purposes  In  view." 

"Reasonably  careful  inspection."  Parsons  y^ 
Missouri  P.  R.  Co.  (1887)  94  Mo.  286. 

'Careful  and  prudent  examinaton."  Perry  v^ 
Rogers  (1895)  01  Hun,  248. 

"Reasonable,  proper,  and  careful  examina- 
tion." Illinois  C.  R.  Co.  V.  Hilliard  (1896)  1& 
Ky.  L.  Rep.  505. 

"Careful  tests."  Morton  v.  Detroit,  B.  C.  & 
A.  R.  Co.  (1890)  81  Mich.  423. 

"Reasonable  and  usual  tests."  Smith  y. 
Chicago.  M.  &  St.  P.  R.  Co.  (1877)  42  Wis.  520. 

"Careful  and  skillful  application  of  the  ordi- 
nary and  approved  tests."  Nashville  &  D.  R. 
Co.  y.  Jones  (1871)  9  Helsk.  28. 

"Ordinary  care  and  diligence,  which  is  the- 
acknowledged  measure  of  the  master's  obliga- 
tion, does  not  require  the  application  of  un- 
usual tests,  nor  the  employment  of  the  utmost 
possible  safeguards."  Warner  y.  Erie  R.  Co. 
(1868)  89  N.  Y.  468. 

"The  legitimate  obligation  imposed  upon  the 
company  by  Its  contract  with  a  passenger  or 
employee  is  that  its  engines  and  apparatus  are 
then  suitable,  sufficient,  and  as  safe  as  care 
and  skill  can  make  them,  and  that  the  company 
will  be  responsible  for  any  injury  resulting* 
from  defects  therein  which  might  have  beea 
discovered  by  the  company  or  its  agents  by  the 
proper  care  and  skill  In  the  application  of  the 
ordinary  and  approved  tests.  If  the  defect* 
are  such  that  they  could  not  be  discovered  by 
the  compnny  or  agents  after  a  careful  and  skil- 
ful application  of  the  ordinary  and  approved 
tests,  then  the  company  cannot  be  held  respon- 
sible, although  It  may  appear  that  the  defect* 
might  have  been  discovered  by  the  manunfac- 
turers  by  applying  the  proper  tests."  Nash- 
ville &  D.  R.  Co.  y.  Jones  (1871)  9  Helsk.  28. 
42. 

The  general  rule  is  that  the  question  whether 
the  master  has  fulfilled  his  duty  In  regard  to 
Inspection  Is  for  the  Jury.  Coffee  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1891)  155  Mass.  21;  Car- 
ruthers  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1895)  55 
Kan.  600;  Coontz  v.  Missouri  P.  R.  Co.  (1894) 
121  Mo.  652;  Missouri,  K.  &  T.  R.  Co.  v.  Young 
(1896)  4  Kan.  App.  219;  Standard  Oil  Co.  v. 
Bowker  (1894)  141  Ind.  12;  Consolidated  Ice 
Mach.  Co.  y.  Klefer  (1887)  26  111.  App.  466; 
Toy  v.  United  States  Cartridge  Co.  (1893)  159 
Mass.  313;  Dedrick  v.  Missouri  P.  R.  Co.  (1886) 
21  Mo.  App.  4a3:  Brann  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1880)  53.  Iowa.  595,  36  Am.  Rep.  24S; 
Fuchs  y.  Wm.  H.  Sweeney  Mfg.  Co.  (1890)  8* 
N.  Y.  S.  R.  925. 

In  McKnight  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1890)  44  Minn.  141,  the  court  said:  "If  the 
plaintiff's  testimony  was  truthful,— and  hla 
credibility  was  for  the  Jury  to  pass  upon,—  It 
Justified  the  conclusion  that  the  defendant  was 
chargeable  with  negligence  in  suffering  the  car 
to  remain  In  use  with  a  defect,  visible  upon 
ordinary  Inspection,  of  such  a  nature  as  to  en- 
danger the  safety  of  those  who  would  certainly 
come  Into  close  proximity  to  It  In  the  danger- 
ous operation  of  coupling  cars.  The  nature  of 
the  break  in  this  Iron,  Its  precise  location,  and 
the  degree  of  probability  that  It  might  catch 
the  clothing  In  the  process  of  coupling,  were 
all  more  apparent  to  the  Jury  and  to  the  trial 
court  than  they  are  to  us;  for  a  full  sized  and 
accurate  model  of  the  draw-head  was  pre- 
sented on  the  trial,  the  place  and  shape  of  the 
fracture  were  shown  to  the  Jury,  and  the  nat- 
ural position  of  one's  hand  and  arm  In  making 
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a  couDllng  were  shown  with  the  aid  of  the 

model.  We  certainly  cannot  Bay  that  the  de- 
fect was  not  of  an  apparently  dangerous  char- 
acter, and  that  this  feature  of  the  case  did  not 

Justify  the  conclusion  of  negligence/' 
The  negligence  of  the  employer  is  a  question 

for  the  Jury,  where  It  Is  In  eyldence,  on  the  one 

hand,  that  the  iron  of  a  chain  supporting  an 

elerator   was   worn   down  in   the   link   which 

broke  to  one  third  of  its  original   thickness, 

and  at  another  place  had  been  worn  even  thin- 
ner; and,  on  the  other  hand,  that  the  chain 

was  new  when  it  was  put  up,  and  that,  after 

It  b.oke,  a  slight  flaw  was  found  at  the  place 

of  fracture,  which  could  not  have  been  discov- 
ered  at  the  time  Its  use  began.    Hackett  y. 

Middlesex  Mfg.  Co.  (1869)  101  Mass.  101. 
The  case  is  not  the  less  one  for  the  Jury  for 

the  reason  that  the  preponderance  of  the  testi- 
mony,  whether  measured  by  the  numbers  of 

the  witnesses,  or  the  comparatiye  credit  which 

the  court  may  think  to  be  due  to  each,  Is  in 

fayor  of  one  litigant.    Thus,  It  has  been  held 

that  the  case  must  be  left  to  the  Jury  where 

there  Is  much  testimony  showing  that  a  car 

stake  was  apparently  sound,   and  that  there 

was  no  defect  about  It  which  could  be  discov- 
ered  by  a  reasonably-  careful  Inspection,   but 

one  witness  testifies  that  the  outside  of  the 

stake  was  "spongy  and  like  a  cork  where  it 

bad  been  shaved  off  with  an  aac."    Busbby  v. 

New  York,  L.  £.  &  W.  B.  Co.  (1886)  37  Hun, 

104. 
The  question  whether  the  master  failed  to 

perform  his  duty  as  to  Inspecting  cannot  be 

taken  from  the  Jury  where  one  witness  testifies 

that  one  of  the  usual  methods  of  ascertaining 

the  soundness  of  the  appliance  under  consid- 
eration was  omitted,  although  other  witnesses 

who  appear  to  be  entitled   to  greater  credit 

testify  that  the  best  tests  were  employed,  and 

that  the  imperfection  which  caused  the  Injury 

could  not  have  been  dlscorered  by  reasonable 

care  and  diligence.    St.   Lfouis,  I.  M.  &  B.  R. 

Co.  y.  Harper  (1884)  44  Ark.  524. 
In   Louisville,   N.  A.   &  C.   tt.   Co.   y.   Bates 

(1896)  146  Ind.  564,  a  special  verdict  was  set 
aside  on  the  ground  that  It  did  not  find  facts 
sufficient  to  sustain  Judgment.  "This  court 
cannot,"  It  was  declared,  "say,  as  a  matter  of 
law,  that  the  car  could  not  have  been  Inspected 
properly  in  less  than  five  minutes,  or  that  It 
was  necessary  to  use  'tools  or  other  manual 
tests.'  Neither  are  their  any  facts  found  from 
which  we  can  determine  whether  the  standard 
of  inspection  designated  as  an  'efllclent  and 
proper  inspection  and  examination  thereof,' 
and  *a  reasonable  and  ordinary  inspection 
thereof,'  Is  the  one  required  by  law.  In  making 
an  Inspection,  It  Is  the  duty  of  the  inspector  to 
use  the  usual  and  ordinary  tests,  such  tools  as 
persons  of  ordinary  prudence  use,  If  any,  under 
like  circumstances.  No  man  Is  held  to  a  higher 
degree  of  skill  or  care  than  a  fair  average  of  his 
trade  or  profession,  and  the  standard  of  due 
care  is  the  conduct  of  the  average  prudent  man. 
If  the  Inspection  Is  made  in  the  usual  and  ordi- 
nary way.  the  way  commonly  adopted  by  those 
In  like  business,  it  cannot  be  said  that  It  was 
done  negligently.  In  determining  whether  an 
Inspection  was  made  with  ordinary  care,  a 
Jury  can  only  find  facts  showing  whether  the 
same  was  made  in  the  usual  and  ordinary  man- 
ner, the  one  commonly  adopted  by  men  of  ordi- 
nary care  and  prudence,  engaged  in  the  same 
business  under  like  circumstances.  If  it  was 
so  performed  it  was  made  with  due  care,  and 
a  Jury  cannot  be  permitted  to  say  that  it  was 
negligent.  They  cannot  be  allowed  to  set  up 
a  standart  which  shall,  in  elfect,   dictate  the 

customs  or  control  the  business  of  a  commu- '  regard  to  the  usual  duration  of  the  life  of  a 
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nity.  Titus  v.  Bradford,  B.  Sc  K.  R.  Co.  (1800> 
136  Pa.  618;  Delaware  River  Ironshlp  Bldg.  & 
E.  Works  V.  Nuttall  (1888)  119  Pa.  149;  Tuttle- 
y.  Detroit.  G.  H.  &  M.  R.  Co.  (1887)  122  U.  8. 
194,  30  L.  ed.  1116.  The  finding  'that  to  have 
made  an  efilclent  and  proper  inspection  and 
examination  thereof  would  have  taken  fifteen, 
minutes'  Is  a  mere  conclusion.  The  standard 
thus  fixed  by  the  Jury  may  be  predicated  upont 
the  proposition  that  such  searching  and  criti- 
cal inspection  must  be  made  as  would  Insure* 
absolute  safety  to  the  employees.  This,  as  we 
have  shown,  is  not  required.  Facts,  not  con- 
clusions, must  be  stated.  The  special  verdict 
should  state  such  facts  as  would  show  whether 
the  Inspection  made  was  such  as  Is  usually 
made  under  like  circmstances  by  Inspectors  of 
ordinary  care  and  prudence,  and  this  would  in- 
clude all  facts  showing  whether  the  inspection 
was  such  as  the  time,  place,  means,  opportu- 
nity, and  the  requirements  and  exigencies  of 
the  traffic  will  permit." 

Where  an  Injured  servant  has  given  evidence 
to  show  that  a  machine  which  he  was  cleaning 
would  sometimes  start  of  Itself  through  the 
shifting  of  a  belt  from  a  loose  to  a  fixed  pulley, 
a  Jury  may  properly  find  that  a  due  examina- 
tion would  have  disclosed  Its  Imperfection. 
Donahue  v.  Drown  (1891)  154  Mass.  21. 

d.  A»  affected  by  the  length  of  time  used. 

The  basis  of  the  duty  of  inspection  being  the 
tendency  of  appliances  to  deteriorate  while  In 
use,  it  Is  manifest  that  the  necessity  for  vigil- 
ance on  the  employer's  part  constantly  In- 
creases the  longer  that  use  continues.  After 
the  eud  of  fifteen  years  a  common  wooden  tres- 
tle bridge,  uncovered  and  unpalnted,  must  be 
expected  to  be  In  a  state  of  decay,  demanding 
the  utmost  vigilance  of  the  company.  Toledo, 
P.  &  W.  B.  Co.  v.  Conroy  (1878)  68  111. 
561. 

In  Warner  v.  Brie  R.  Co.  (1868)  39  N.  Y.  468, 
a  bridge  fell  after  about  nine  and  a  half  years' 
use.  The  evidence  showed  that  bridges  of 
similar  construction  and  materials  upon  the 
defendant's  road  had  stood  over  ten  years,  and 
were  considered,  and  to  all  appearances  were, 
sound  and  safe;  some  had  stood  over  fourteen 
years,  and  one  over  seventeen  years.  In  the 
same  condition.  Although  some  of  the  wit- 
nesses for  the  plaintiff  testified  that  they 
would  not  consider  such  a  bridge  as  safe  be- 
yond the  period  of  seven  or  eight  years,  yet  the 
court  said  tbat  If,  upon  adequate  and  repeated 
Inspection  and  the  appllcntlon  of  appropriate 
tests,  no  defect  was  exhibited,  a  mere  opinion 
as  to  the  length  of  time  such  a  bridge  might 
be  expected  to  stand  would  have  no  apprecia- 
ble weight  In  the  scale  of  evidence.  It  was 
held  that  there  was  no  confilct  of  evidence  as 
to  the  care  and  skill  used  In  the  Inspection  as 
well  as  the  construction  and  maintenance  of 
this  bridge  and  tbe  absolute  want  of  any  actuaT 
notice  of  any  defect,  real  or  suspected,  therein 
and  that  It  was  the  duty  of  the  court  to  take 
the  case  from  the  Jury,  and  hold  that,  on  the 
established  facts,  the  plaintiff  could  not  re- 
cover, but  that,  at  all  events,  the  defendant 
was  entitled  to  the  instruction  the  counsel 
asked,  to  wit,  that.  In  order  to  charge  the  de- 
fendant, it  was  necessary  for  the  plaintiff  to 
show  that  the  decay  In  the  bridge,  if  it  fell 
from  decay,  was  known,  by  some  notice  or 
otherwise,  to  the  president  and  directors  of  the 
road. 

In  Lehigh  Valley  Coal  Co.  v.  KIszel  (1897)  61 
U.  S.  App.  265,  80  Fed.  Rep.  470,  25  C.  C.  A. 
666,  the  defendant  called  witnesses  to  testify  In 
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1>ollcr.  One  said:  "I  have  known  some  of 
them  [the  Hazelton  boilers]  to  last  eighteen  or 
twenty  years."  Another  said  that  they  lasted 
from  twenty  to  twenty  two  years.  Another 
said:  "I  have  known  them  to  last  twenty 
years."  The  exploded  boiler  was  eighteen 
years  old.  Experts  thought  the  crack  and  the 
resulting  explosion  were  due  to  the  unequal  ex- 
pansion of  the  bottom  and  the  top  of  the  boiler, 
caused  by  too  sudden  and  hot  a  flre  when  the 
boiler  was  coid  and  the  masonry  was  still 
damp,  and  there  was  not  enough  water  in  the 
boiler.  The  court  said:  "Upon  this  state  of 
the  evidence,  especially  in  regard  to  the  time 
when  a  boiler  must  be  expected  to  wear  out, 
the  question  of  an  unsoundness  which  ought  to 
have  been  ascertained  by  the  defendant's 
agents  or  representatives  could  not  be  taken 
from  the  Jury.  .  .  .  The  question  of  a  de- 
fendant's liability  for  the  defects  of  old  ma- 
chinery turns  upon  the  continued  exercise  of 
due  care,  for  its  duty  to  its  employees  is  only 
-discharged  when  'Its  agents  whose  business  it 
Is  to  supply  such  instrumentalities  exercise  due 
care,  as  well  in  their  purchase  originally  as  in 
keeping  and  maintaining  them  in  such  condi- 
tion as  to  be  reasonably  and  adequately  safe 
for  use  by  employees.*  Hough  v.  Texas  Sc  P. 
R.  Co.  [1879]  100  U.  S.  213,  25  L.  ed.  612.  It 
was  a  question  of  moment  in  this  case  whether. 
If  this  boiler  was  defective,  its  condition,  after 
eighteen  years  of  use,  ought  not  to  have  been 
j>reviously  ascertained  by  the  defendant." 

In  Baker  v.  Allegheny  Valley  R.  Co.  (1880)  96 
l*u.  211,  40  Am.  Rep.  634,  the  court,  after  re- 
ferring to  the  rules  which  absolve  an  employer 
from  liability  if  the  servant  knew  or  ought  to 
have  known  of  the  defect  which  caused  his  in- 
jury, proceeded  as  follows:  "But  do  these 
rules  apply  to  such  an  Instrument  as  a  rope 
used  in  a  derrick  which  is  employed  in  raising 
heavy  weights?  No  doubt  a  perfectly  new 
rope,  and  one  to  all  appearances  sound,  may 
break,  and  the  master  would  not  be  responsible 
for  the  conflequence,havlng  furnished  a  rope 
of  the  proper  sice  for  the  purpose,  to  all  ap- 
pearance sound.  But  there  was  evidence  in 
this  case,  sufficient  certainly  to  make  a  ques- 
tion for  the  Jury,  that  such  a  rope  after  having 
been  used  for  a  year  or  more,  and  exposed  dur- 
ing that  time,  as  the  one  in  question  seems  to 
have  been,  was  no  longer  a  safe  rope,  eveu 
though  it  did  not  outwardly  exhibit  any  signs 
of  decay.  The  master  is  bound  to  know  that 
a  rope  under  such  circumstances  will  only  last 
a  limited  time.  It  will  not  do  for  him  to  fur- 
nish a  sound  rope  and  then  fold  bis  arms  until 
by  actually  breaking  it  is  demonstrated  to  be 
insecure.  It  will  not  do  to  say  that  the  serv- 
ant Is  bound  to  know  this  as  well  as  his  mas- 
ter, and  to  warn  him  that  aiter  such  a  time  he 
ought  to  procure  a  new  rope.  Is  the  servant 
bound  to  notify  the  master  of  that  which  he 
knows  or  ought  to  know  himself  without  such 
Information?  He  knows  how  long  the  rope  has 
been  In  use.  The  servant  may  not  know.  In 
this  case  the  deceased  did  not  know.  It  ap- 
pears to  have  been  the  first  day  that  he  worked 
on  the  derrick.  There  was  nothing  to  attract 
his  notice  in  the  outward  appearance  to  show 
how  long  it  had  been  in  use.  It  is  the  duty  of 
employers  to  renew  instruments  of  this  char- 
acter at  proper  intervals.  The  expense  would 
certainly  not  be  great,  and  a  due  regard  to  the 
lives  of  their  servants  imperatively  demands 
It." 

The  court  will  not  assume,  as  a  matter  of 
law,  that  the  decay  of  the  tlml)ers  of  a  bridge, 
:being  necessarily  gradual,  could  always  be  as- 
certained by  the  use  of  due  diligence.    That  isl 
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wholly  a  question  of  fact,  and  instructions  with- 
drawing it  from  the  Jury  are  erroneous.  To- 
ledo, P.  &  W.R.  Co.  V.  Conroy  (1871)  61  111.  162. 

e.  Frequency  voith  which  ititpeetiona  should  be  mcuU. 

Consult  also  the  cases  In  VI.,  d,  supra. 

1.  Oenerdllv, 

How  often  an  inspection  should  be  made  de- 
pends entirely  upon  the  character  of  the  In- 
strumentality and  the  length  of  time  during 
which  It  may  reasonably  be  presumed  that  it 
will  remain  in  that  normal  condition  in  which 
it  must,  for  the  itnrpos<*s  of  the  Inquiry,  be  sup- 
posed to  have  been  found  at  the  last  preceding 
examination.  The  rules  laid  down  by  the 
courts  on  the  subject  must,  therefore,  neces- 
sarily be  quite  vague  and  general. 

A  railroad  company  is  bound  to  examine  a 
locomotive  after  it  has  been  in  service  as  long 
as  it  can  with  safety  be  used  without  examina- 
tion and  overhauling.  Sioux  City  &  P.  R.  Co. 
V.  Finlayson  (1884)  16  Neb.  578,  49  Am.  Rep. 
724. 

The  duty  of  an  employer  who  keeps  a  boiler 
in  a  buiiding  In  which  employees  are  at  work 
is  to  use  such  reasonable  care  to  inspect  it  from 
time  to  time  as  may  be  necessary  to  enable 
him  to  see  that  it  is  in  a  reasonably  safe  condi- 
tion and  free  from  defects  rendering  it  unsafe 
to  use.  Egan  v.  Dry  Dock,  B.  B.  &  B.  R.  Co. 
(1896)  12  App.  Div.  556. 

"Engines  and  other  appllcances  used  In  operat- 
ing railroads  are  liable  to  wear  out,  to  break, 
become  defective  and  dangerous,  and  a  railroad 
company  employing  such  agencies  is  charged 
with  notice  of  this  fact,  and  consequently  la 
bound  to  exercise  a  degree  of  watchfulness 
over  them  commensurate  with  the  nature  of 
the  business  in  which  they  are  employed,  and 
the  consequences  Incident  to  neglect.  There- 
fore, if  a  company  fails  to  make  frequent  ex- 
aminations of  its  engines,  machinery,  and  ap- 
pliances, or  fails  to  take  other  measures  of  pre- 
caution necessary  to  prevent  such  appliances 
and  machinery  from  becoming  defective  and 
dangerous  from  natural  causes;  and  If  from 
such  defects  which  might  have  been  known  by 
the  use  of  ordinary  care  or  diligence,  an  em- 
ployee suffers  injury  without  his  fault,  negli- 
gence may  be  predicated  thereon,  as  such  omis- 
sion would  be  regarded  as  negligence."  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Holt  (1883)  29  Kan. 
149,  152.  In  this  case  the  plaintiff  was  held 
entitled  to  recover  for  an  injury  by  an  engine 
that  had  been  unsafe  and  dangerous  for  "some 
considerable  time"  before  the  day  of  the  in- 
Jury,  which  could  have  been  known  to  the  com- 
pany by  the  exercise  of  ordinary  care;  while 
he  himself  was  not  aware  that  the  engine  was 
defective. 

In  Knapp  v.  Sioux  City  &  P.  R.  Co.  (1887)  71 
Iowa,  41,  it  was  said  that  a  railroad  company 
owes  its  engineers  the  duty  of  making  a  "fre- 
quent" inspection  of  its  tracks. 

"It  is  the  duty  of  a  railroad  company  to  fur- 
nish reasonably  safe  cars  for  the  running 
trains,  and  to  have  them  inspected  with  rea- 
sonable care  at  proper  intervals."  Daniels  v. 
Union  P.  R.  Co.  (1890)  6  Utah,  357. 

The  obligation  to  make  a  thorough  inspection 
is  especially  strong  where  an  appliance  has 
been  injured  in  the  parts  open  to  view,  and 
there  Is  a  strong  probability  that  the  same 
accident  may  have  weakened  it  in  other  places. 
Thus,  where  the  lever  of  a  hand-car  breaks, 
and  it  proves  to  have  been  cracked  underneath 
one  of  its  rings  by  the  shock  of  a  severe  colli- 
sion which  it  had  undergone  the  day  before,  the 
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railroad  company  Is  liable  for  damages  If  It  ap- 
4)€ar8  that  the  foreman  in  charge  of  the  car  did 
not  subject  it  to  an  examination  sufficiently 
thorough  to  disclose  injuries  which  were  not 
patent.  Solomon  B.  Co.  y.  Jones  (1883>  90 
Kan.  601. 

So,  the  failure  to  suitably  Inspect  the  coup- 
ling of  an  engine  after  it  has  been  subjected 
4>y  a  collision  to  a  strain  which  Is  likely  to  In- 
jure It  Is  an  omission  on  the  company's  part 
Tvhlch  will  Justify  a  Jury  In  holding  it  guilty  of 
negligence.  Norfolk  &  W.  R.  Co.  v.  Nunnally 
<1.S92)  88  Va.  546. 

A  similar  principle  Is  applicable  where  ma- 
chinery is  operating  in  such  a  manner  as  to 
create  a  reasonable  suspicion  that  It  is  in 
«ome  respect  defectire.  Thus,  an  employer 
whose  attention  is  called  to  a  clicking  noise 
made  by  a  machine  used  by  an  employee, 
which  would  not  haye  been  made  If  the  ma- 
chine had  been  In  proper  condition,  owes  such 
employee  the  duty  of  carefully  inspectng  the 
machine  to  determine  if  it  is  defective,  and  of 
repairing  It  in  case  It  Is  found  to  be  defective 
A  mere  casual  examination  by  the  foreman  Is 
not  a  fulfilment  of  the  duty.  Kaplan  v.  New 
York  Biscuit  Co.  (1896)  6  App.  Dlv.  60.  Com- 
f>are  the  cases  in  TI.  f,  2,  supra. 

The  duty  of  a  master  to  Inspect  appliances 
furnished  to  his  servant,  though  continuous, 
does  not  require  a  continuous  inspection  from 
moment  to  moment,  but  only  such  as  Is  rea- 
sonable under  all  the  circumstances.  Krampe 
T.  St.  Louis  Brewing  Asso.  (1884)  69  Mo.  App. 
277. 

A  master  who  chooses  to  adopt  inferior  ap- 
pliances and  methods  in  his  business  must  use 
proportionately  greater  care  to  see  that  the 
servant  is  not  injured,  and  must  make  more 
frequent  examinations.  Eddy  v.  Aurora  Iron 
Min.  Co.  (1800)  81  Mich.  548,  where  It  was  held 
that  a  mine  owner  who  emplo/s  a  method  of 
bracing  and  support  for  timbers  and  staging 
which  renders  the  piece  more  subject  to  be  dis- 
placed by  blasts  than  other  methods  In  use, 
must  adopt  such  frequent  inspection  as  Is  nec- 
essary to  prevent  accident  from  the  collapse 
of  the  roof. 

A  railway  engineer  assumes  the  risk  of  a  de- 
rnllment  of  his  engine  by  a  cow  which  becomes 
fastened  in  a  railroad  bridge  without  any  fault 
on  the  part  of  the  company,  where  its  tracks 
and  bridges  arc  examined  at  reasonably  fre- 
quent Intervals.  Manson  v.  Eddy  (1893)  3  Tex. 
Civ.  App.  148. 

A  railroad  company  Is  not  required  to  keep  a 
constant  watch  through  its  track  Inspector 
ui>on  every  part  of  the  road,  but  only  Inspec- 
tion at  reasonable  intervals.  It  cannot  be  held 
liable  for  an  Injury  to  a  brakeman  who  is 
tripped  up  by  a  small  coil-spring,  left  in  a  side 
track  by  a  car  repairer  and  almost  covered  by 
grass,  wherp  the  employees  working  on  the 
track  had  never  seen  it,  and  there  is  no  evi- 
dence to  show  how  long  It  had  been  lying  be- 
tween the  rails.  Williams  ▼.  St.  Louis  &  S.  F. 
R.  Co.  (1883)  119  Mo.  316. 

Where  a  death  results  from  the  fall  of  a  der- 
rick on  an  iroa  ship  In  consequence  of  the 
breaking  of  a  bolt,  which  at  the  time  was  de- 
fective to  the  extent  of  two  thirds  of  Its  sec- 
tion, but  the  defect  was  not  visible  unless  the 
bolt  was  drawn  out  of  its  socket,  a  verdict  for 
the  defendant  was  rightly  directed,  where  the 
plaintiff  produced  no  expert  testimony  to  show 
what  is  usual  or  requisite  In  reference  to  in- 
si>ectIons  of  ships  of  the  class  In  question,  or 
for  what  period  a  bolt  like  that  which  gave 
way  would.  In  the  ordinary  course,  remain  in 
repair  and  be  adequate  to  its  work.  Neither  a 
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court  nor  a  Jury  can,  otherwise  than  by  specu- 
lation, form  an  opinion  as  to  how  often  such  an 
appliance  should  be  examined,  unless  they  are 
enlightened  by  the  evidence  of  a  skilled  wit- 
ness. Hanrahan  v.  Ardnamult  S.  S.  Co.  (1887) 
Ir.  L.  R.  22  C.  L.  55. 

A  court  cannot,  as  a  matter  of  law,  say 
when,  where,  and  how  often  an  inspection  of  a 
foreign  car  shall  take  place,  or  that  it  should 
not  have  been  done  at  some  time  while  the 
car  was  under  the  defendant's  control.  Brann 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1880)  58  Iowa, 
595,  36  Am.  Rep.  248. 

Where  the  evidence  is  that  a  defect  Is  the  re- 
sult of  gradual  wear  the  reasonable  Inference 
Is  that  it  has  existed  for  some  time,  and  it  is 
for  the  Jury  to  say  whether  the  master  was 
derelict  In  regard  to  his  duty  of  inspection. 
Paine  v.  Eastern  R.  Co.  (1895)  91  Wis.  840. 

2.  Rulinot  m  to  apeeiM  periodM. 

In  some  Instances,  however,  the  courts  have 
undertaken  to  declare  with  greater  precision 
how  often  the  inspections  must  take  place  in 
order  that  the  master  may  be  deemed  to  have 
performed  his  duty  in  that  regard.  The  fol- 
lowing decisions  will  serve  as  Illustrations  of 
judicial  Ideas  upon  this  subject,  expressed 
sometimes  with  and  sometimes  without  refer- 
ence to  the  opinion  of  a  Jury. 

"Of  whatever  material  bridges  are  built,  they 
should  be  subjected  periodically,  every  year, 
to  the  closest  examination."  Toledo,  P.  A  W. 
R.  Co.  V.  Conroy  (1873)  68  111.  561. 

Evidence  that  a  telegraph  pole  had  not  been 
inspected  for  two  years  before  It  broke  and  In- 
jured a  servant,  and  that  It  should  In  the  exer- 
cise of  reasonable  care  have  been  inspected 
once  In  each  year,  will  Justify  a  verdict  for  the 
plaintiff.  Essex  County  Electric  Co.  v.  Kelly 
(1897  N.  J.  L.)  87  Atl.  619. 

There  Is  sufficient  evidence  of  negligence  to 
go  to  the  Jury  where  a  chain  supporting  a 
weight  of  over  250  pounds  had  been  mended  by 
joining  two  of  its  links  with  five  strands  of  fine 
wire,  and  suffered  to  remain  In  that  condition 
without  inspection  for  eight  years.  Tangney 
V.  J.  B.  Wilson  &  Co.  (1801)  87  Mich.  453. 

Where  it  Is  shown  that  a  track  inspector  and 
his  gang  carefully  examined  and  repaired  a 
curve  about  two  weeks  before  an  accident,  an 
eroplojpee  of  the  railroad  company  working 
upon  an  engine  cannot  recover  for  injuries  al- 
leged to  be  due  to  a  defect  in  the  rails  at  that 
place.    Burreii  v.  Gowen  (1890)  134  Pa.  527. 

A  railway  company  is  not  liable  for  the  death 
of  an  engineer  by  the  derailment  of  his  engine 
caused  by  a  sudden  fall  of  rain  saturating  the 
already  moist  earth,  so  that  the  cross-ties  sunk 
on  one  side  under  the  weight  of  the  engine  and 
turned  it  over,  where  the  place  had  been  twice 
inspected  that  morning  and  appeared  to  be 
safe,  and  two  heavy  freight  trains  and  a  fast 
express  train  had  passed  over  It  In  safety. 
Binns  v.  Richmond  A  B.  R.  Co.  (1892)  88  ya.891. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Conway 
(1896)  67  III.  App.  155,  the  court  remarked  that 
a  "defective  condition,  caused  by  an  accumula- 
tion of  froaen  snow  and  mud,  Is  very  different 
from  a  defect  arising  from  a  flaw  in  a  rail,  a 
thing  which  might  not  be  discoverable  save 
upon  a  minute,  and,  before  the  passage  of  each 
train,  impracticable,  examination." 

A  railroad  company  Is  not  liable  for  an  injury 
to  an  employee  caused  by  the  derailment  of  a 
car,  if  the  car  was  carefully  Inspected  before 
the  accident,  and  was  in  good  condition,  and 
was  apparently  In  the  same  condition  after  the 
accident.  O'Connor  ▼.  Illinois  C.  R.  Co.  (1891) 
83  Iowa,  105. 
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A  railroad  company  which  every  month  re- 
quires a  competent  and  experienced  workman 
and  assistant  to  subject  the  stay  bolts  In  a 
boiler  to  the  best  test  known  to  dlscoyer  If 
they  are  whole  and  sound  Is  not  liable  for  the 
death  of  an  engineer  from  an  explosion  of  the 
boiler  due  to  broken  stay  bolts,  eight  days 
after  such  Inspection.  Chicago  &  A.  R.  Co.  y. 
Du  Bois  (1894)  56  111.  App.  181. 

In  Powers  v.  New  York  C.  &  H.  B.  R.  Co. 
(1891)  60  Hun,  19,  the  company  was  held  not 
liable  for  an  injury  caused  by  the  breaking  of 
a  king-bolt  which  had  been  Inspected  eight 
days  before  the  accident. 

An  employee  cannot  be  held  liable  as  for  a 
breach  of  his  duty  to  inspect  an  elevator,  where 
only  a  week  before  the  servant  was  injured  it 
had  been  thoroughly  examined  in  all  its  parts 
by  a  competent  Inspector.  Bucher  v.  Pryibil 
(1897)  19  App.  DlT.  126. 

Whvre  stepa  leading  to  a  platform  were  se- 
cure at  the  close  of  working -hours  of  one  day 
the  master  could  not  be  held  responsible  in  a 
showing  that  they  were  Insecure  at  *;hc  begin- 
ning of  the  working  houts  on  the  next  day, 
without  a  further  showing  that  there  was  a 
reasonable  probability  that  their  security  would 
be  disturbed  in  the  Interim  by  some  cause 
which  the  master,  in  the  exercise  of  reasonable 
care,  could  have  foreseen  and  guarded  against. 
Krampe  y.  St.  Louis  Brewing  Asso.  (1894)  59 
Mo.  App.  277. 

In  Houston  v.  Brush  (1894)  66  Vt.  331,  it  ap- 
peared that  although  a  derrick  which  gave  way 
owing  to  the  working  out  of  a  pin  was  almost 
daily  subjected  to  the  strain  of  lifting  heavy 
stones,  it  had  not  been  Inspected  to  see  if  it 
was  safe  in  this  respect  for  about  thirty  days 
prior  to  the  accident.  The  court  said:  "The 
working  out  of  the  pin  was  an  accident  which, 
in  the  ordinary  course  of  things,  does  not  occur 
if  those  who  have  the  care  and  management  of 
a  derrick  use  proper  care.  The  case  standing 
thus,  we  think  the  Jury  had  a  right  to  consider 
the  fact  that  the  pin  came  out  as  it  did,  and 
from  it  to  draw  the  inference  that  the  defend- 
ants had  failed  to  exercise  ordinary  care.*' 

In  Brann  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1880) 
58  Iowa,  595,  36  Am.  Rep.  243,  the  car  which 
caused  the  plaintiff's  injury  was  received  by 
the  defendant  at  Beverly,  Missouri,  on  the 
12th  of  October  from  a  connecting  road,  and 
was  taken  to  Chicago,  and  it  was  on  its  re- 
turn trip  on  the  17th  day  of  October  when  the 
accident  occurred.  There  was  evidence  tend- 
ing to  show  the  car  was  in  good  order  when 
received  by  the  defendant.  It  reached  Bever- 
ly on  the  day  after  the  accident,  and  was 
again  inspected,  and  the  "hand-hold"  found 
in  bad  condition.  The  inspector  testified  that 
he  put  on  a  new  one,  that  the  wood  was  sound, 
indicating  that  the  "hand-hold"  had  been  out 
of  repair  only  a  short  time,  not  exceeding  a 
week.  It  was  held  that  the  evidence  war- 
ranted the  conclusion  that  the  "hand-hold" 
had  got  out  of  repair  at  some  time  on  the  trip 
to  and  from  Chicago,  but  the  court  declined  to 
say,  as  a  matter  of  law,  whether  the  car 
should  have  been  inspected  during  the  trip. 

In  Webb  v.  Rennie  (1865)  4  Fost.  ft  F.  615, 
the  question  left  to  the  Jury  was  whether  the 
defendant  had  been  negligent  in  not  examin- 
ing the  poles  of  a  scaffolding,  and  Cockburn. 
Ch.  J.,  charged  as  follows:  "It  appeared 
that  a  pole  had  been  two  years  in  the 
earth,  and  that  during  that  time  it  had 
not  been  examined,  and  at  the  end  of  that 
time  it  was  unsound.  ...  If  the  Jury  were 
satisfied  that  according  to  the  general  practice 
of  ship-builders,  poles  were  allowed  to  remain 
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two,  three,  or  four  years  in  the  ground  with- 
out   being    examined,     and    that    the    usual 
mode  of  raising  them  was  adopted  in  this  case, 
and  that  all  this  had  gone  on  In  shipbuilding: 
yards  for  years  without  any  accident,  then  it 
would  be  for  the  Jury  to  s&y  whether,  looking  to- 
the  experience  of  the  past   (which,  of  course, 
though  not  conclusive,  was  always  material  a» 
an  element  of  Judgment),  there  was  any  negli- 
gence   on    the    part    of    the    defendants;    or 
whether,  by  leaving  the  poles  so  long  in  the- 
ground    without    examination    there    was     in 
this  respect  a  want  of  due  and  ordinary  care  on 
the  part  of  the  defendants.    And  it  was  not 
because  In  a  single  instance  it  had  turned  out 
that   a   pole   could   not  be  safely   left  in   the- 
ground  for  two  years,  and  that  the  accident 
might  have  been  prevented  by  a  timely  exami- 
nation—it did  not  necessarily  follow  from  tbla- 
that  therefore  there  was  a  want  of  due  and 
reasonable  care  on  the  part  of  the  employer 
who  had  acted  In  accordance  with  all-  his  past 
experience.    Such    a   matter   must    always    be- 
dealt  with  by  Juries  In  a  reasonable  way  and 
with   reference   to   reasonable   care.    No   man 
could  be  safe  against  the  occurrence  of  acci- 
dents   from    causes    quite    casual,    fortuitous, 
and  unforeseen.    A  man  might  have  1,000  poles- 
used  on  his  premises  with  safety,  and  then  by 
some   chance   one   might   turn,  out   to  be  un- 
sound  and  cause  an   accident  for   which  the- 
master  was  not  necessarily  liable.    If  any  in- 
stances had  been  proved  of  poles  having  pre- 
viously broken  by  reason  of  their  having  been 
left  so  long  in  the  ground  it  would  have  been 
strong  to  show  negligence;  but  there  was  no 
such   evidence.    On   the  other  hand,   evidence- 
that  poles  had  been  left  in  the  ground  much, 
longer   without   any   accident   occurring   went 
strongly  to  a  contrary  conclusion: 

f .  UmUa  of  liabUity  based  on  duty  of  ingpeetiatu 

See  also  XL,  e,  iufra. 

L  OeneraUv* 

The  scope  of  the  principles  Illustrated  by 
the  case  cited  In  the  preceding  subdivision  will 
be  more  clearly  understood  if  we  examine  the 
employer's  duty  In  its  negative  aspects. 

The  duty  of  Inspection  Is  not  imposed  in  re- 
spect to  articles  which  are  merely  handled  by 
the  servant  for  the  purposes  of  carriage. 
Thus,  the  purchaser  of  cotton  is  not  liable  for 
an  injury  to  his  servant  from  the  giving  way 
of  the  bagging  upon  a  bale  while  he  was  mor- 
ing  it  with  a  hook.  In  the  absence  of  evidence- 
of  a  custom  or  agreement  on  the  master'* 
part  to  inspect  it  and  ascertain  its  strength. 
(Jarragan  v.  Fall  River  Iron  Works  Co,  (1893> 
158  Mass.  596. 

The  rule  that  a  master  owes  his  servant 
the  duty  of  Inspection  or  reasonable  care  tO' 
furnish  him  safe  and  suitable  means  for  per- 
forming his  work  has  no  reference  to  the 
safety  and  condition  of  the  thing  the  servant 
is  employed  to  repair  or  complete.  Allen  v. 
Galveston,  H.  &  S.  A.  R.  Co.  (1896;  Tex.  Civ. 
App.)  37  S.  W.  17L 

In  Stourbridge  v.  Brooklyn  City  R.  Co. 
(1896))  9  App.  Dlv.  129,  the  court  took  the- 
ground  that  the  only  duty  of  an  employee  In 
regard  to  a  cross-beam  furnished  merely  as 
a  part  of  the  structure  which  the  servant  is> 
engaged  in  erecting,  and  not  for  the  purpose 
of  providing  him  with  a  place  of  work,  is  to 
apprise  him  of  the  existence  of  any  latent  de- 
fects of  which  it  has  knowledge. 

See  also  XL,  e,  infra. 
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2.  OmlatUni  of  duty  must  be  proaeimaU  cause  of  in- 
iury, 

Wliere  the  nndlspated  eyidence  shows  that 
the  most  carefnl  inspection  demanded  by  the 
law  would  not  hmve  disclosed  the  defect, .  the 
qaestlon  whether  that  which  was  made  was 
adequate  is  Immaterial.  Louisville  ft  N.  R. 
Co.  V.  Campbell  (1892)  97  Ala.  147. 

Where  it  Is  apparent  from  the  evidence  that 
the  defect  which  caused  the  injury  was  of  such 
a  nature  that  it  would  not  have  been  dis- 
covered by  the  defendant  by  an  examination 
made  at  a  reasonable  time  before  the  accident, 
the  necessary  causal  connection  between  the 
accident  and  the  breach  of  the  defendant's 
duty  to  inspect  is  not  established.  Boess  v. 
Clausen  &  B.  Brewing  Co.  (1896)  12  App.  Div. 

Where  a  railroad  company  provides  skilful 
inspectors,  and  an  iuMpector  makes  a  proper 
inspection,  it  Is  not  liable  for  injuries  to  Its 
servants  resulting  from  defects  which  the  in- 
spector could  not  have  discovered  by  proper 
inspection.  Indiana,  I.  &  I.  xfc.  Co.  v.  Snyder 
(1S92;  Ind.)  58  Am.  &  Bug.  R.  Cas.  225. 

A  railroad  company  is  not  liable  for  the 
death  of  a  fireman  thrown  between  the  en- 
gine and  tender  by  the  breaking  of  the  king- 
bolt  by  which  they  were  coupled,  and  in  which 
there  was  a  latent  defect  beneath  the  surface 
which  was  not  and  could  not  have  been  dis- 
covered, although  the  pin  was  carefully  in- 
spected before  the  accident.  Powers  v.  New 
York  C.  &  H.  B.  R.  Co.  (1891)  60  Hun,  19. 

Where,  for  anything  that  appears,  the  defect 
which  caused  the  explosion  of  a  gas  genera- 
tor may  have  been  of  such  a  nature  as  to 
have  eluded  the  most  careful  examination  of 
the  most  skilful  experts,  an  instruction  Is  er- 
roneous which  holds  that  the  mere  absence  of 
examination  by  prudent  men  is  conclusive  of 
the  defendant's  liability.  Kranz  v.  White 
US81)  8  111.  App.  583. 

In  Philadelphia  &  R.  R.  Co.  v.  Hughes  (1888) 
119  Pa.  301,  the  court  held  that  the  servant 
could  not  recover  for  injury  from  the  break- 
ing or  failing  out  of  a  brake  pin.  It  was  con- 
ceded that  the  brake  was  in  proper  condition 
a  few  miles  above  the  place  of  accident, 
whilst  the  next  place  of  inspection  was  a  short 
distance  below.  The  proof  did  not  show 
whether  the  pin  broke,  fell  out,  or  was  re- 
moved. The  court  said:  "It  devolved  upon 
the  piaintiflF  to  show  negligence  of  the  com- 
pany, and  that  that  negligence  was  the  proxi- 
mate cause  of  the  Injury.  In  this  he  has 
failed,  and  in  the  absence  of  proof  on'  that 
point  we  cannot  ascribe  the  accident  to  that 
cause." 

Ill  Cailson  V.  Phoenix  Bridge  Co.  (1892)  132 
N.  Y.  273,  several  hooks  were  made  by  a  black- 
smith from  pieces  of  iron  about  18  inches  long, 
cut  from  a  bar  purchased  by  the  defendant's 
superintendent.  They  were  used  in  lifting  the 
heavy  girders  which  formed  a  part  of  the 
strurfure  for  the  railway.  And  only  one  was 
shuwo  to  have  broken,  or  to  have  been  weak 
or  defective.  The  piece  of  the  bar  not  used 
was  shown  to  have  been  of  the  best  quality, 
and  to  possess  an  elasticity  and  streuj^ch  far 
beyond  that  required  in  lifting  the  girder  in 
qoestlon.  The  hook  that  broke  did  so  from  a 
wcakneaa  in  the  iron  at  the  particular  i^olnt  of 
fracture.  The  court  said:  "The  evidence  docs 
ni>t  show  frcm  what  part  of  the  bar  the  rl^<'*? 
of  iron  from  which  the  hook  was  maniifa'^tu  *e<l 
was  taken,  and  If  the  cutting  test  had  been  ap- 
plied to  either  end  or  the  middle  of  the  bar, 
the  Jury  could  not  have  found  that  it  would 
have  disclosed  the  defect  complained  of.  A 
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conclusion  that  the  defect  would  have  been  dis- 
covered, would  have  had  no  other  basis  than 
speculation  or  conjecture,  and  evidence  of  that 
character  would  be  insufficient  to  sustain  a 
judgment." 

In  Bannon  v.  Sanden  (1806). 68  111.  App.  164, 
It  was  contended  that  a  proper  examination 
wan  not  made  of  the  timber  that  broke  hi  a 
scaffold,  but  the  court  was  of  the  opinion  that 
from  the  facts  that  it  had  been  used  four  or 
live  times  without  breaking,  and  that  an  ex- 
amination would  not  have  disclosed  any  knot 
in  the  timber,  an  examination  would  have  been 
useless. 

In  Oberfelder  v.  Doran  (1889)  26  Neb.  118, 
there  was  evidence  upon  which  the  jury  might 
properly  find  that  the  faulty  character  of  cer- 
tain timbers  was  such  that  a  proper  inspection 
would  have  disclosed  the  same.  It  was  thought 
necessary  to  pass  upon  the  question  as  to 
whether  the  duty  of  the  defendant  to  make 
such  inspection  would  exist  only  where  It  was 
shown  that  such  inspection  would  have  re- 
vealed the  defects. 

8.  Employernot  liahlefor  latent  defects. 

Employers  "are  not  answerable  for  latent  de- 
fe<*ts  in  materials  employed  In  the  construction 
of  their  machinery,  which  the  usual  and  well- 
recognized  tests  of  science  and  art  fail  to  de- 
tect." Toledo,  P.  4t  W.  R.  Co.  v.  Conroy  (1873) 
68  111.  561. 

An  employer  is  not  liable  "for  hidden  defects 
which  could  not  have  been  discovered  by  the 
most  careful  inspection."  Ladd  v.  New  Bed- 
ford R.  Co.  (1875)  119  Mass.  412,  20  Am.  Rep. 
331. 

Where  a  defect  "is  not  discoverable  by  the 
customary  modes  of  inspection,  or,  in  other 
words,  is  a  latent  defect,'*  the  employer  Is  not 
guilty  of  negligence  in  failing  to  remedy  It. 
Read  v.  New  York,  N.  H.  &  H.  R.  Co.  (1897)  20 
R.  I.  211. 

"While  charged,  with  knowledge  of  patent 
defects,  and  with' the  usual  effect  of  use  and 
wear  upon  the  machinery,  the  employer  Is 
never  charged  by  his  mere  duty  of  using  It 
with  the  duty  of  inspection  for  latent  defects." 
Missouri  P.  R.  Co.  v.  Crenshaw  (1888)  71  Tex. 
341. 

The  master  is  not  liable  for  "latent  defects, 
which  he  could  not  have  discovered  by  the  use 
of  ordinary  diligence."  Quintans  v.  Consoli- 
dated Kansas  City  Smelting  &  Ref.  Co.  (1896 ; 
Tex.  Civ.  App.)  «7  S.  W.  369. 

Where  a  rail  without  any  visible  defects 
breaks  by  reason  of  cold  weather,  the  railroad 
company  is  not  liable  for  the  resulting  injuries. 
Devlin  v.  Wabash,  St.  L.  Sc  P.  R.  Co.  (1886)  87 
Mo.  545. 

"This  rule  [as  to  the  employer's  duty  to  pro- 
vide safe  instrumentalities]  does  not  go  to  the 
length  of  making  the  employer  an  Insurer 
against  injury  by  the  breaking  of  machinery 
or  the  explosion  of  boilers  while  used  by  an 
employee  in  the  service  of  the  employer,  pro- 
vided such  machinery  is  apparently  in  a  safe 
condition  and  the  injury  results  from  latent 
weakness  or  defect  unknown  to  the  employer 
and  which  the  exercise  of  ordinary  care  and 
skill  of  the  employer  would  not  enable  him  to 
detect  or  guard  against,  and,  when  an  accident 
happens  under  such  circumstances,  it  must  be 
regarded  as  one  of  the  risks  Incident  to  the 
employment  which,  when  no  fault  is  charge- 
able to  the  employer,  the  employee  assumes." 
Racine  v.  New  York  C.  &  H.  R.  R.  Co.  (1893) 
70  Hun,  453. 

It  follows  directly  from  the  principles  laid 
down  above  that  no  defect  can  be  considered 
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latent  which  Is  discoverable  by  the  exercise  of 
due  care.  Sack  v.  Dolese  (1890)  35  IlL  App. 
630. 

**A  defendant  cannot  avoid  Its  liability  by 
shutting  Its  eyes  to  Its  obligation  to  maintain 
a  reasonably  safe  place;  but  this  rule  does  not 
exact  such  a  constant  and  rigid  Inspection  that 
no  defect  would  escape  attention;  but  It  does 
require  reasonable  Inspection,  care,  and  over- 
sight proportionate  to  the  danger  of  Its  under- 
taking and  business."  Burnes  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  (1896)  129  Mo.  41. 

It  has  been  held  that  proof  that  the  appli- 
ance which  caused  the  plalntllf's  Injury  was 
defective  will  Justify  the  implication  that  the 
defendant  was  negligent  only  when  the  defect 
Is  patent  and  obvious  ("open  to  visual  obser- 
vatlon")f  and  the  failure  to  discover  It  was  the 
result  of  carelessness.  Ersklne  v.  Chlno  Valley 
Beet-Sugar  Co.  (1885)  71  Fed.  Rep.  270,  where 
a  rope  broke  in  which  there  was  no  dis- 
coloration, nor  anything  whatever  in  Its  ap- 
pearance to  suggest  a  suspicion  of  Its  unsound- 
ness. This  decision,  however,  seems  to  be  too 
strongly  In  the  master's  favor  unless  it  was 
made  In  view  of  the  conceded  fact  that  the 
rope  had  been  carefully  Inspected  at  reasonable 
intervals. 

The  same  may  be  said  of  the  ruling  that  an 
employer  Is  not  liable  for  an  accident  occur- 
ring because  of  a  defect  in  appliances  furnished 
to  his  servants,  if  they  were  apparently  rea- 
sonably safe  and  adequate.  Watts  v.  Hart 
(1883)  7  Wash.  178. 

In  Skldmore  v.  West  Virginia  &  P.  R.  Co. 
(1895)  41  W.  Va.  293,  the  bottom  of  a  wrecked 
tender  fell  out  and  injured  one  of  the  wreck- 
ing crew.  The  comments  of  the  court  upon  the 
occurrence  were  as  follows:  "As  to  the  char- 
acter  of  the  danger  which  the  plaintiff  encoun- 
tered In  performing  this  work,  it  was  no  more 
apparent  to  the  skilled  and  experienced  super- 
visor and  section  boss  than  It  was  to  the  plain- 
tiff, or  to  the  humblest  and  most  uninformed 
section  hand  engaged  about. the  work.  If  the 
holts  that  held  the  bottom  on  were  severed,  as 
they  must  have  been,  between  the  tap  and  the 
nut,  no  eyes  could  peutrate  the  iron  and  the 
wood  that  surrounded  the  bolt,  and  It  could 
not  be  expected  or  required  that  the  section 
boss  should  chip  into  the  bolt  or  cut  through 
the  iron  and  destroy  the  tender  to  ascertain 
whether  the  bolts  were  sound  or  broken  before 
going  to  work  to  remove  the  tender  from  Its 
proximity  to  the  main  track.'* 

The  case  should  be  taken  from  the  Jury  where 
the  plaintiff  is  the  only  witness  on  his  own  be- 
half, and  he  merely  testifies  that  he  noticed 
nothing  out  of  the  way  in  the  appliance  (a  key 
of  the  coupling  which  held  the  gang-saws  to- 
gether), and  that  the  key  had  not  been  taken 
out  and  examined  since  it  had  been  put  Into 
the  coupling  about  six  months  before  the  acci- 
dent; but  no  evidence  is  adduced  from  which 
It  is  inferable  that  such  an  examination  was 
either  usual  or  needed,  or  that  the  key  was  de- 
fective In  its  original  construction,  or  that  the 
break  was  the  result  of  any  defect  In  the  key. 
Brown  v.  Hershey  Land  &  Lumber  Co.  (1896) 
65  Mo.  App.  162. 

4.  What  tests  an  tmplover  is  not  bound  to  apply. 

A  railroad  company  need  not  exercise  that 
exhaustive  care  in  the  examination  of  machin- 
ery which  is  incompatible  with  the  proper  fur- 
therance of  business.  Philadelphia  &  R.  R.  Co. 
V.  Hughes  (1888)  119  Pa.  301,  citing  Whart. 
Neg.  i  213. 

The  master  is  not  required  to  apply  extra* 
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ordinary  tests  "not  approved,  practicable,  or 
customary."  Louisville  &  N.  R.  Co.  v.  Allen 
(1885)  78  Ala.  494. 

The  limits  of  the  employer's  duty  to  provide 
for  the  safety  of  the  workmen  are  "set  by  what 
Is  practicable  In  a  commercial  sense,  and  by 
what  is  naturally  to  be  expected  under  the  cir- 
cumstances." Kans  ▼.  Page  (1897)  168  Mass. 
217. 

"The  employer  is  not  required  to  resort  to  all 
meanu  that  human  foresight  or  ingenuity  might 
suggest  in  detecting  defects  in  machinery  or 
appiiancc(»,  but  only  such  diligence  in  detecting 
and  remedying  the  defects  as  a  man  of  ordi- 
nary care  would  have  exercised  under  like  cir- 
cumstances." Quintana  v.  Consolidated  Kan- 
sas City  Smelting  &  Ref.  Co.  (1806;  Tex.  Civ. 
App.)  87  S.  W.  369.  • 

A  charge  is  erroneous  which  declares  the  de- 
fendant to  be  liable  If  the  defects  (which 
caused  the  explosion  of  a  boiler)  were  such  as 
were  known  or  discoverable  by  examination  or 
the  application  of  known  tests,  where  there  is 
no  evidence  offered  to  show  what  known  tests 
existed  which  the  defendant  could  have  ap- 
plied, and  the  Jury  were  thus  left  to  determine 
by  their  own  Judgment  what  tests  ought  to 
have  been  applied.  Bullard  v.  Hitchcock  Mfg. 
Co.  (1889)  51  Hun,  188. 

g.  lUuatrative  eases  Bhowino  extent  of  duty. 

The  subjoined  decisions  arranged  under  con- 
venient catchwords  will  indicate  the  manner  in 
which  the  general  principles  laid  down  in  the 
preceding  sections  have  been  applied  in  regard 
to  various  instrumentalities. 

L  Place  of  worK 

A  railroad  company  is  bound  to  make  due 
provision  for  examining  an  appliance  which  Is 
so  liable  to  become  defective  by  use  as  a  rope 
supporting  a  "telltale,"  and  for  renewing  it 
when  it  becomes  worn  and  unsafe.  Warden  v. 
Old  Colony  R.  Co.  (1884)  137  Mass.  204. 

When  the  plaintiff  has  introduced  evidence 
tending  to  show  that  the  blocking  [of  a  frog] 
had  become  defective  by  wear,  so  as  to  be  no 
longer  efficient  to  obviate  the  danger  of  catch- 
ing the  foot  of  the  employee,  he  shows  enough 
to  take  to  the  Jury  the  question  as  to  whether 
the  defendant  had  performed  Its  duty  of  in- 
spection and  repair  of  Its  tracks.  Paine  v.  East- 
ern R.  Co.  (1895)  91  Wis.  340.  The  court 
said:  "Were  the  testimony  such  as  to  show  a 
sudden  break  from  a  hidden  defect,  the  ques- 
tion would  be  different;  but  here,  the  evidence 
being  that  the  defect  was  the  result  of  gradual 
wear,  the  reasonable  inference  Is  that  the  de- 
fect had  existed  for  some  time,  and  it  was  for 
the  Jury  to  say  whether  the  defendant  company 
was  nes^llgent  In  not  Inspecting  its  track  and 
discovering  and  remedying  the  defect  before 
the  accident." 

Where  several  witnesses  have  testified  that 
the  materials  furnished  by  the  employer  for  a 
sea  (Told  were  rotten,  It  Is  error  to  take  from 
the  Jury  the  question  whether  he  was  guilty  of 
negligence  in  not  knowing  the  condition  of 
those  materials.  Roberts  v.  Smith  (1857)  2 
Hurlst.  &  N.  218,  26  L.  J.  Bxch.  M.  S.  319,  8 
Jur.  N.  S.  409. 

Where  a  plank  In  a  scaffold  gives  way,  and 
nn  examination  after  the  accident  discloses  the 
fact  that  there  is  on  Its  lower  side  a  large  knot 
which  might  have  been  readily  discovered  upon 
a  casual  Inspection  before  the  plank  was  placed 
in  position,  it  is  for  the  Jury  to  pass  upon  the 
question  whether  the  master  Is  liable  on  the 
ground  that  the  employee  who  represented  him 
In  regard  to  the  work  of  procuring  and  select- 
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\ng  the  materials  hat  been  negligent  in  fur- 
nishing snch  a  stmctnre.  Bensing  y.  Stein  way 
0886)  101  N.  Y.  647.  (  In  the  trial  conrt  the 
complaint  had  been  dismissed  on  the  theory 
that  the  scaffold  appeared  to  have  been  an  in- 
ttnimentality  adopted  by  a  fellow  serrant 
without  the  knowledge  or  consent  of  the  em- 
ployer, and  the  supreme  conrt  had  taken  the 
same  view  of  the  case.) 

A  master  is  bound  to  inspect  and  see  that 
posts  are  properly  secured  before  he  orders 
workmen  to  go  upon  them  for  the  purpose  of 
placing  girders  in  position.  Herdler  t.  Buck's 
Stoye  A  Bange  Co.  (1806)  136  Mo.  8. 

A  mining  company  is  responsible  to  an  em- 
ployee injured  by  the  fall  of  rock  from  the  roof 
of  the  mine,  where  the  defect  could  have  been 
d'scovered  by  the  inspection  required  by  law 
and  avoided  by  such  company,  whether  it  was 
known  to  the  company  or  not,  and  where  such 
employee  is  free  from  contributory  negligence. 
DaTls  y.  Nuttallsburg  Coal  &  Coke  Co.  (1800) 
34  W.  Va.  500. 

It  is  the  duty  of  an  employer  in  ordering  a 
laborer  to  work  near  or  alongside  a  pile  of  ore 
packed  into  such  a  mass  that  the  use  of  ex- 
plosives is  required  to  loosen  it,  to  observe 
carefully  the  condition  of  the  material  as  to 
looseness  or  compactness  and  all  other  features 
fit  its  structure,  so  as  to  be  able  to  determine 
lit' hat  fthall  be  done  to  prevent  the  fail  of  the 
ore  upon  such  employee.  Illinois  Steel  Co.  v. 
Scbymanowskl  a896)  102  111.  447. 

In  Pantzar  v.  Tilly  Poster  Iro^i  Min.  Co. 
(1885)  99  N.  Y.  808,  where  the  plaintiff  was  in- 
jured by  the  fall  of  a  cliff,  the  defendant 
sought  to  aToid  liability  on  the  ground  that  the 
evidence  showed  that  it  is  the  nature  of  gneiss 
rock  to  disintegrate  and  fall  from  time  to  time 
at  unexpected  intervals  through  the  action  of 
the  elements  operating  upon  it;  the  court  said: 
"It  does  not  follow  from  this  fact  that  the 
master  is  excused  from  using  proper  precautions 
to  protect  his  workmen  from  danger  known  to 
the  master  arising  from  such  a  cause.  The 
very  fact  that  the  material  was  likely  to  fall 
upon  and  Injure  the  defendant's  servants  at 
unexpected  times  imposed  upon  defendant  the 
duty  of  inspection  and  frequent  and  careful  ex- 
aminations, and,  upon  the  discovery  of  any 
iBdications  of  danger,  to  adopt  all  suitable  pre- 
cautions to  protect  its  servants  from  injury." 

It  is  the  duty  of  the  foreman  in  charge  of  a 
marble  quarry  to  test  projecting  rocks  which 
arc  liable  to  slip  or  fall,  and  have  them  re- 
moved when  they  become  dangerous.  McMil- 
lan Marble  Co.  v.  Black  (1890)  89  Tenn.  118. 

In  Crowell  y.  Thomas  (1897)  18  App.  Div. 
520,  where  a  barrel  burst  from  an  undue  pres- 
sure of  steam,  the  evidence  showed  that  the 
plug  which  prevented  it  from  escaping  was  in 
plain  view  of  anyone  standing  near  the  barrel, 
and  the  defendant's  superintendent  testified 
that  he  did  not  look  for  the  plug,  and  that  he 
had  never  seen  it  or  known  that  one  was  used. 
Upon  this  state  of  facts  the  court  commented 
as  follows:  **It  may  be  assumed,  therefore, 
that  his  attention  was  not  expressly  directed 
to  any  danger  which  might  be  anticipated  from 
the  improper  use  of  this  particular  contriv- 
ance, nevertheless,  as  the  defendant's  superin- 
tendent, be  was  undoubtedly  charged  with  the 
duty  of  exercising  some  reasonable  degree  of 
diligence  to  ascertain  whether  this  barrel,  after 
remaining  unused  for  such  a  length  of  time, 
was  in  a  safe  and  proper  condition  for  use  on 
the  morning  in  question.  Bgan  v.  Dry  Dock, 
E.  B..  &  B.  R.  Co.  (1896)  12  App.  Div.  556.  Did 
he  in  this  respect  discharge. the  full  measure 
of  the  duty  resting  upon  him?  It  is  conceded 
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that  he  turned  on  the  steam  the  morning  of 
the  accident,  and  was  standing  near  the  barrel 
when  it  exploded,  and  that  ample  opportunity 
was  thus  afforded  him  to  have  seen  this  plug 
had  he  but  cast  his  eyes  upon  the  discharge 
pipe.  It  is  also  urged  that,  if  he  had  been  at 
all  mindful  of  the  situation  which  confronted 
him,  he  would  have  noticed  that  no  steam  was 
escaping  from  the  pipe,  and  that  the  barrel 
was  affected  by  some  unusual  internal  force. 
It  Is  not  denied  that  had  he  seen  the  plug  he 
would  have  realized  the  increased  danger, 
which  its  presence  in  the  pipe  caused,  in  time 
to  have  guarded  against  it,  and  yet  he  did  not 
observe  it.  The  crucial  question,  therefore, 
which  the  case  presents  is,  whether,  in  the 
peculiar  circumstances  which  have  been  de- 
tailed, he  ought  to  have  observed  it,  and 
whether  he  was  guilty  of  negligence  in  failing 
to  do  so.  This  is  a  question  concerning  which 
persons  of  equally  good  Judgment  might  differ 
in  their  answers;  and,  therefore,  we  think  it 
one  which  was  very  properly  submitted  to  the 
Jury  for  their  determination,  and  that  their 
verdict  should  consequently  not  be  disturbed." 

In  Tissue  v.  Baltimore  &  O.  R.  Co.  (1886)  112 
Pa.  91,  98,  56  Am.  Rep.  810,  where  the  plain- 
tiff was  injured  by  the  explosion  of  a  dynamite 
magazine,  the  court  said:  "Ought  the  com- 
pany's superintendent  to  have  known  that  in 
placing  the  magazine  where  it  was  placed  he 
was  exposing  the  men  engaged  in  operating 
the  road,  as  well  as  others,  to  a  danger  to 
which  they  ought  not  to  have  been  exposed? 
The  question  is  not  whether  he  did  have 
knowledge  of  the  peculiar  properties  of  the 
material  which  he  was  intrusted  to  handle, 
for  his  ignorance  in  this  particular  would  be  no 
excuse  for  the  company,  but  whether  the 
agent  thus  intrusted  ought  to  have  been  one 
who  knew  that  dynamite  was,  from  its  nature, 
liable  to  accidental  explosions  such  as  could  be 
ordinarily  foreseen  or  provided  against.  We 
would,  indeed,  be  unwilling  to  assume  that 
either  Yardley  or  Armstrong  knew  that  he  was 
subjecting  these  laboring  men  to  a  danger  so 
frightful.  They  may,  like  the  men  themselves,, 
have  entertained  the  common  idea  that  dyna- 
mite could  not  be  exploded  but  by  the  ordi- 
nary method  of  percussion.  But,  as  we  have 
said,  this  ignorance,  if  ignorance  it  was,  will 
not  excuse  the  company,  for  there  was  a  duty 
resting  upon  it  to  know,  as  far  as  it  was  possi- 
ble to  know,  the  character  of  the  material 
which  it  placed  in  the  hands  of  its  agents.  In 
this  we  are  not  to  be  understood  as  pronounc- 
ing upon  the  chemical  characteristics  of  dyna- 
miie,  for  about  it  we  know  little  or  nothing, 
or  as  charging  negligence  on  the  company  or 
its  agents.  The  act  of  putting  the  magazine 
where  it  was  may  have  been  prudent,  or  at 
least  not  unreasonably  Imprudent,  and  the  ex- 
plosion may  have  been  the  result  of  an  accident 
which  no  ordinary  human  foresight  could  pro- 
vide against,  hence,  one  for  which  no  one  can 
be  held  responsible.  But  however  this  may  be, 
the  matter  Is,  under  all  the  evidence,  for  a 
Jury,  and  to  a  Jury  It  must  be  referred." 

In  Strahiendorf  v.  Rosenthal  (1872)  30  Wis. 
674,  it  was  held  that  admissions  made  by  de- 
fendant to  several  persons  on  different  occa- 
sions, to  the  effect  that  he  knew  of  the  exist- 
ence of  a  fissure  in  a  shaft  before  plaintiff 
went  down,  and  knew  it  was  dangerous,  but 
thought  it  wouid  hold  until  they  got  through, 
are  sufficient  evidence  to  Justify  the  submission 
of  the  question  of  his  negligence  to  the  Jury. 

In  Wanamaker  v.  Rochester  (1892)  44  N.  Y. 
S.  R.  45,  the  defendant  municipality  was  held 
liable  for  its  failure  to  comply  with  the  usual 
custom   of  inspecting  trenches  opened   by  in- 
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dependent  contractors  for  the  reception  of 
water-mains. 

A  street-railway  company  owes  no  duty  to 
the  driver  of  a  car  to  keep  a  man  to  watch  a 
switch  lending  towards  the  stable,  during  the 
daytime,  when  it  is  closed  and  properly  se- 
cured. Donnelly  v.  New  York  C.  &  H.  R.  R. 
Co.  (1896)  3  App.  Div.  408.  (The  plaintiff  had 
been  thrown  off  by  the  sudden  turning  of  the 
car,  and  there  was  no  evidence  to  show  how 
the  switch  became  open,  or  that  the  track  and 
car  were  not  In  srood  order.) 

A  Jury  would  be  warranted  In  finding  that  a 
railroad  company  had  not  used  the  care  which 
the  circumstances  required  to  keep  the  track 
in  a  safe  condition,  where  the  evidence  tends 
to  show  that  a  derrick  had  remained  unused 
by  the  sfde  of  the  track,  dangerously  near  an 
overhung! ug  bank  of  earth  and  stones,  in  plain 
view  and  with  a  guy  loosely  stretched  across 
the  track,  though  at  a  sul&cient  height,  when 
the  derrick  was  upright,  to  clear  the  passing 
trains,  for  at  least  ten  days  while  the  earth  was 
alternately  freezing  and  thawing;  that,  on  the 
day  preceding  the  night  on  which  the  plaintiff 
wan  injured,  the  bank  thawed,  and  it  was  ap- 
parent to  anyone  who  looked  at  it  that  a  large 
mass  of  the  bank  was  loosened  and  ready  to  fall 
upon  the  derrick;  and  that  Just  before  the  train 
on  which  the  plaintiff  was  at  work  came  along, 
such  a  mass  broke  off  from  the  bank,  and  fell 
upon  the  derrick,  knocking  it  down,  and  bring- 
ing the  guy  stretched  across  the  track  into 
such  a  position  that  it  swept  over  the  top  of 
the  train  and  struck  the  plaintiff.  Holden  v. 
Fitchburg  R.  Co.  (1880)  129  Mass.  268,  37  Am. 
Uep.  343. 

Where  a  mason  is  injured  by  the  explosion 
of  a  dynamite  cartridge  left  in  a  stone  taken 
from  a  quarry  at  some  distance  from  the  work 
an  instr action  is  correct  which  leaves  It  to  the 
Jary  to  say  whether  the  defendant,  knowing 
the  manner  in  which  the  operations  at  the 
quarry  were  conducted,  and  the  risk  that  unex- 
ploded  cartridges  might  remain  in  the  stones 
carted  away  for  building  purposes,  ought,  as 
an  ordinarily  prudent  man,  to  have  examined 
the  stone  from  which  the  servant's  injury  re- 
sulted.   Neveu  v.  Sears  (1892)  155  Mass.  303. 

A  master  who  erects  a  privy  for  the  use  of 
his  operatives  in  such  a  dangerous  place  as  in 
a  wheel-house  directly  over  the  water-wheel 
is  under  a  specially  imperative  obligation  to  it 
to  see  that  the  foundations  of  the  structure  are 
made  and  kept  sound  and  safe  beyond  contin- 
gency. It  is  his  duty  to  know  that  the  privy 
Is  safe,  and  that  the  servants  for  whose  use  it 
Is  designed  may  resort  to  It  without  personal 
risk  or  peril  to  life  or  limb.  Ryan  v.  Fowler 
(1862)  24  N.  Y.  410.  82  Am.  Dec.  315. 

That  a  hole  in  a  railroad  track  was  concealed 
from  sight  by  slush  will  not  excyse  the  rail- 
road company  from  liability  to  a  brakeman  for 
injuries  received  from  stepping  Into  it.  It  Is 
for  the  Jury  to  say  whether  the  company  has 
done  its  duty  in  regard  to  the  discovery  of  the 
unseen  defect.  Northern  P.  R.  Co.  v.  Teeter 
(1894)  27  U.  S.  App.  316,  63  Fed.  Rep.  527,  11 
C.  C.  A.  332. 

In  Flood  V.  Western  U.  Teleg.  Co.  (1892)  131 
N.  Y.  603,  the  defendant  was  held  not  to  be 
liable  for  injuries  caused  by  the  breaking  of 
an  arm  on  one  of  its  telegraph  poles,  where 
there  was  a  system  of  inspection  for  the  arms 
when  purchased,  and  it  did  not  appear  that 
there  was  anything  in  the  external  appearance 
of  the  defective  arm  when  it  was  new  which 
indicated  any  weakness,  or  that  there  was  any 
defect  therein  discernible  by  any  ordinary  in- 
spection. The  court  said:  "This  arm  had  been 
In  use  for  about  six  years,  and  during  all  that 
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time  had  perfectly  answered  its  purpose. 
There  was  no  proof  showing  how  long  such  an 
arm  ought  to  last  or  be  used.  The  defendant 
had  a  system  of  inspection  which  appears  to 
have  been  all  that  was  practicable.  Its  in- 
ftpeotors  went  along  the  line  of  telegraph  poles 
and  wires,  and  carefully  looked  at  them  and 
tried  the  poles  to  see  If  they  were  still  strong 
and  adequate.  They  were  provided  with  arms 
so  that  if  they  discovered  any  that  were  insuf- 
ficient they  could  replace  them.  They  were 
not  expected  to  climb  up  every  pole  and  ex- 
amine the  arms  thereon.  Such  an  inspection 
would  be  manifestly  impracticable  and  unnec- 
essary." 

Where  the  fall  of  a  bridge  on  which  a  servant 
is  employed  to  dump  coal  cars  is  caused  by  de- 
cay of  the  tinil>ers,  it  is,  in  an  action  by  the 
servant  against  the  master  to  recover  damages 
for  Injuries  sustained,  for  the  Jury  to  deter- 
mine whether  the  bridge  was  properly  built; 
whether  the  defendant  employed  competent 
men  to  Inspect  it,  and  whether  the  defendant 
had  no  notice  of  Its  dangerous  condition;  and  if 
the  JTiry  do  not  so  find,  the  plaintiff  is  enti- 
tled to  recover.  Everson  v.  Rollinson  (1887 : 
Pa.)  6  Cent.  Rep.  745. 

In  Faulkner  v.  Erie  R.  Co.  (1867)  40  Barb. 
324,  where  a  bridge  which  fell  had  every  ap- 
pearance of  being  sound  and  safe,  and  had 
been  examined  and  tested  and  watched,  undei- 
the  weight  of  a  train  of  cars,  on  the  day  before 
the  accident  happened,  by  the  repairer  of 
bridges  and  the  superintendent  of  that  divi- 
sion, and  then  deemed  entirely  sound  and  safe, 
the,  court  said  that  it  did  not  see  what  more 
could  have  been  legally  required  of  the  com- 
pany In  the  exercise  of  proper  care  than  had 
been  done. 

In  Warner  v.  Erie  R.  Co.  (1868)  39  N.  T.  468. 
the  defendant  was  held  not  liable  where  it  was 
proved  that,  by  competent  agents,  a  frequent 
Inspection  and  examination  of  the  oridge  which 
coi lapsed  had  been  made;  that  the  accustomed 
tests,  long  employed,  and  deemed  ample  and 
sufficient,  were  applied  to  the  structure  In  its 
various  parts,  and  no  imperfection  or  decay 
was  detected;  that  no  imperfection  was  visible 
upon  an  outward  and  external  inspection;  and 
thrit,  on  the  day  before  it  fell,  a  special  obser- 
vation was  made  on  the  bridge  while  a  heavy 
train  was  passing  over  it,  and  no  imperfection 
or  weakness  was  discovered.  In  answer  to  the 
objection  that  the  test  of  boring  the  timbers 
was  not  applied,  the  court  remarked  that  this 
ih  no  more  a  certain  test  than  the  one  which 
was  applied;  tliat  it  had  but  rarely  been  used 
upon  the  bridges  on  the  defendant's  road,  or, 
so  far  as  the  testimony  showed,  upon  any 
other;  that,  when  carried  too  far,  became  it- 
self a  source  of  weakness;  and  that  while,  after 
a  catastrophe  hab  occurred,  it  is  sometimes 
easy,  and  quite  common,  to  say  that  if  some- 
thing else  unusual  and  un thought  of  had  been 
done.  It  might  possibly  have  been  averted.  Ordi- 
nary care  and  diligence,  which  Is  the  acknowl- 
edged measure  of  the  defendant's  obligation, 
do  not  require  the  application  of  these  un- 
usual tests,  nor  the  employment  of  the  ut- 
most possible  safeguards. 

A  railroad  company  is  liable  for  injuries 
caused  by  the  fall  of  a  decayed  bridge  where 
an  auger  or  an  ax  properly  applied  would  have 
revealed  the  rotten  condition  of  Its  timbers, 
and  its  consequent  insecurity.  It  is  imma- 
terial that  a  bridge  was  skilfully  built  when 
erected,  where  time  and  exposure  to  the  ele- 
ments have  smitten  It  with  certain  d^cay, 
which  the  simplest  test  would  have  discovered 
to  the  company.    Toledo,  P.  &  W.   R.  Co.  t. 
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Conpoy  (1873)  6S  111-  561.  There  the  court  re- 
fused to  set  aside  a  verdict  for  a  plaintiff  who 
liad  been  injured  by^the  fall  of  a  bridge,  saying: 
"There  is  much  testimony  from  which  the  jury 
might  fairly  infer  that  the  bridge  broke  down 
from  the  rotten  and  decayed  condition  of  the 
timbers.  It  had  been  erected  about  fifteen 
years— a  common  trestle  bridge,  uncovered 
and  unpainted.  An  ordinary  wooden  structure 
like  that,  exposed  to  the  storms  of  fifteen 
years,  should  be  expected  to  be,  by  the  end  of 
that  term,  in  a  state  of  decay  demanding  the 
utmost  vigilance  of  the  company.  They  were 
bound  to  know  the  nature  of  the  structure, 
jind  they  are  justly  chargeable  with  negligence 
In  failing  to  find  out  and  remedy  Its  defects. 
It  is  in  proof  that  such  was  the  condition  of 
«ome  of  the  materials  that  a  stick  could  be  easi- 
ly thrust  into  them,  and,  though  they  exhibited 
no  outward  sign  of  decay,  were  rotten  at  the 
heart.  Not  a  person  in  the  employment  of  the 
company  stated  that  any  tests  were  made, 
«iich  as  by  boring  or  chopping,  to  ascertain  the 
condition  of  the  timbers.  They  had,  months 
before  the  accident,  direct  notice  of  the  un- 
safe condition  of  this  structure.  It  is  true, 
«ome  repairs  had  been  put  on  the  bridge  a 
short  time  before  the  accident,  but  there  was 
no  thorough  overhauling,  no  searching  to  find 
oat  defects,— a  glance  being  deemed  sufficient 
to  satisfy  the  employees  of  the  company  of  its 
safe  condition.  Trains  of  cars  had  passed 
over  it  safely  the  day  before,  and  it  had  been 
subjected,  quite  recently,  to  the  heaviest 
strains  which  can  be  imposed  upon  a  bridge; 
the  switching  being  done  upon  it.  All  this 
should  have  admonished  the  company  that  the 
structure   required   a   thorough   examination." 

In  Flynn  v.  Union  Bridge  Co.  (1890)  42  Mo. 
A  pp.  529,  there  was  no  evidence  offered  that 
planks  which  are  used  for  scaffolding  are  In 
any  case  entirely  free  from  knots,  nor  that  such 
i*lank8  are,  as  a  rule,  subjected  to  any  strain 
test  before  they  are  used;  nor  that  the  plank 
actually  used  was  not  of  such  a  thickness, 
soundness,  or  quality  as  is  ordinarily  used  for 
scaffolding,  irrespective  of  its  height.  Under 
^cse  circumstances  It  was  considered  that  to 
require  of  the  master  that  he  should  subject 
«ach  plank  to  a  strain  test,  -before  permitting 
It  to  be  used,  would  be  requiring  of  him,  not 
simply  reasonable  care,  but  a  most  extraordi- 
nary care,  and  to  this  the  law  does  not  subject 
him.  It  was  also  pointed  out  that  the  strain  It- 
self might  injure  the  plank,  and.  Instead  of 
iielping  matters,  make  them  worse. 

A  master  is  liable  for  injuries  caused  by  the 
breaking  of  a  plank  in  a  platform,  owing  to  a 
^defect  which  could  readily  have  been  dis- 
covered by  a  proper  Inspection  before  the 
plank  was  put  in  position,  but  was  out  of  sight 
of  anyone  who  was  merely  using  the  platform. 
Benslng  v.  Steiuway  (1886)  101  N.  Y.  547. 

An  employer  is  not  required  to  test  the 
strength  of  every  piece  of  timber  on  a  scaffold, 
nnd  he  is  therefore  not  liable  for  the  breakage 
of  one  of  the  planks  owing  to  the  presence  of 
«  knot  which  was  not  visible  on  the  outside  of 
the  timber.  Bannon  v.  Sanden  (1896)  68  111. 
App.  164. 

Evidence  that  there  was,  In  a  platform  over 
which  workmen  were  wheeling  barrows,  a 
depression  "so  small  as  to  have  escaped  the 
attention  of  numerous  persons  who  had  used 
the  platform,  some  of  whom  specially  exam- 
ined it,"  Is  insufficient  to  support  an  allegation 
of  negligence  against  the  employer,— especial- 
ly where  it  is  Improbable  that  the  Imperfection 
played  any  part  in  the  accident  occasioning 
the  injury  complained  of.  Kaare  y.  Troy  Steel 
ik  I.  Co.  (18»3)  139  N.  Y.  369.  ' 
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In  Welden  v.  Brush  Electric  Light  Co.  (1889) 
73  Mich.  268.  the  defendant  was  held  liable  on 
the  ground  that  there  was  no  competent  evi- 
dence In  the  case  that  any  examination  of  a 
certain  tower  and  its  cable  had  ever  been 
made. 

2.  Weight— supporting  affplianees. 

A  master  is  liable  for  an  injury  caused  by 
the  breaking  of  a  chain  partly  from  wear  and 
partly  from  bad  welding,  where  he  has  not 
had  it  examined  or  tested,  although  there  are 
well-known  methods  for  doing  so.  Murphy  v. 
Phillips  (1876)  24  Week.  Rep.  67,  35  L.  T.  N. 
S.  477. 

A  railway  company  which,  after  using  a  lift- 
ing jack  purchased  by  it  containing  a  latent 
defect  in  the  weld  of  the  foot  attached  to  the 
jack,  sends  it  to  its  shops  for  other  repair,  is 
liable  to  a  section  hand  injured  because  of 
such  defective  weld,  if  it  could  have  been  dis- 
covered by  a  reasonable  examination  at  the 
time  such  repairs  were  made.  Kansas  City  & 
P.  R.  Co.  V.  Ryan  (1894)  52  Kan.  637. 

In  Moynihan  v.  Hills  Co.  (1888)  146  Mass. 
586,  the  question  whether  the  defendant  had 
been  negligent  was  held  to  be  for  the  jury, 
where  It  was  proved  that  a  rod  which  broke 
was  designed  to  carry  one  iron  ball  weighing 
about  113  pounds,  and  that  under  the  defend- 
ant's direction  the  machine  liad  been  recon- 
structed, and  the  rod  made  to  carry  two  such 
balls;  that  it  had  been  subjected  to  a  use 
which  caused  the  iron  In  the  rod  to  vibrate 
while  under  a  strain,  and  which  tended  to 
crystallize  it  and  make  it  brittle;  that  there 
had  been  no  inspection  of  it  to  ascertain  its 
condition  for  nearly  two  years  before  the  acci- 
dent; that  the  rod  was  slightly  discolored  at 
the  place  of  the  fracture,  as  If  the  break  was 
not  fresh,  and  that  It  appeared  to  him  as  if 
the  iron  had  not  freshly  parted. 

Testimony  that  a  hook  after  it  gave  way 
looked  as  if  there  was  a  break  previously  to 
the  main  break,  that  *'if  a  man  made  a  careful 
examination  of  the  hook,  after  making  it, 
he  might  possibly,  or  If  a  man  familiar  with 
hooks  examined  it,  he  might  perhaps,  have 
discovered  the  flaw  which  caused  the  accident, 
but  these  flaws  would  not  be  visible  on  an  or- 
dinary inspection,"  that  there  was  actually  a 
visible  crack  or  flaw  In  the  hook  above  the 
flaw  at  the  place  of  rupture,  and  that,  as  tes- 
tified. Iron  will  usually  break  In  the  weakest 
spot,— tends  to  show  that  a  careful  inspection 
would  have  revealed  the  weakness  of  the  hook. 
Spicer  v.  South  Boston  Iron  Co.  (1885)  138  Mass. 
426. 

See  also  Erskine  v.  Chino  Valley  Beet-Sugar 
Co.  (1895)  71  ITed.  Rep.  270,  the  gist  of  which 
is  stated  in  VIII.  f,  3,  supra. 

B.  Steam  boilers, 

A  railroad  company  "is  not  required  to  adopt 
extraordinary  tests  for  discovering  defects  in 
a  locomotive  boiler,  or  any  of  its  machinery, 
which  are  not  approved,  practicable,  and  cus- 
tomary; but  it  fulfils  its  duty  in  this  regard 
if  it  adopts  such  tests  as  are  ordinarily  in  use 
by  prudently  conducted  roads  engaged  in  like 
business  and  surrounded  by  like  circum- 
stances." Texas  &  P.  R.  Co.  v.  Barrett  (1896) 
166  U.  S.  617,  41  L.  ed.  1136. 

A  verdict  holding  a  railroad  company  for 
injuries  caused  by  the  explosion  of  an  engine 
due  to  defective  stay  bolts  will  not  be  dis- 
turbed where  there  is  testimony  to  the  effect 
that  If  any  one  out  of  several  recognized  tests 
had  been  applied  within  a  reasonable  time  be- 
fore the  explosion,   the  true  condition  of  the 
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stay-boltf  would  have  been  dlscoyered.  Texas 
&  P.  R.  Co.  V.  Barrett  (1895)  30  U.  S.  App. 
196,  14  C.  C.  A.  373,  67  Fed.  Rep.  214«  Aff'd 
(1806)  166  U.  S.  617,  41  L.  ed.  1136. 

Ordinary  care  does  not  require  a  railroad 
company  to  take  out  the  dome-cap  and  throt- 
tle Talve  of  a  locomotive  purchased  from  rep- 
utable manufacturers.  It  would  be  an  unrea- 
sonable rule  to  require  such  a  company  to 
keep  on  hand  such  mechanical  contrivances 
and  employ  experts  capable  of  .making:  the 
highest  tests,  like  those  which  the  manufac- 
turers are  in  a  position  to  make.  Clyde  v. 
Richmond  &  D.  R.  Co.  (1884)  66  Fed.  Rep. 
482.  There  the  special  master,  whose  report 
was  approved  in  toto  by  Newman,  D.  J.,  con- 
sidered that  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States  In  Richmond  &,  D. 
R.  Co.  V.  Elliott  (1882)  148  U.  S.  266,  37  L.  ed. 
728,  meant  that  the  employer  was  not  bound 
to  do  more  than  test  an  engine  to  see  that 
it  was  in  good  running  order,  where  it  had 
been  purchased  from  a  manufacturer  of  good 
standing. 

Where  a  boiler  of  a  locomotive  engine  bursts, 
owing  to  a  flaw  which  was  latent  and  discov- 
erable only  by  the  steam  and  hydraulic  tests, 
which  are  not  in  ordinary  use  with  railroad 
corporations,  and  rarely  applied  except  when 
bof.ers  are  first  put  in  use,  or  when  the  en- 
gines undergo  their  periodical  examination  In 
the  workshop,  the  employer  is  not  liable, 
liouisville  &  N.  R.  Co.  v.  Allen  (1885)  78  Ala. 
484. 

In  Racine  v.  New  York  C.  &  H.  R.  R.  Co. 
(1893)  70  Hun,  453,  a  boiler  case,  after  a  sup- 
posed burning  of  the  crown  plate,  was  sub- 
jected to  the  test  of  146  pounds  pressure,  its 
maximum  capacity,  and  resisted  that  pressure, 
and  upon  that  test  was  put  in  service  by  the 
defendant,  In  haulng  freight  and  passenger 
trains,  under  a  pressure  of  from  140  to  145 
pounds  of  steam,  and  continued  in  such  serv- 
ice for  about  one  week  after  such  supposed 
burning  of  the  plate,  to  the  time  of  the  acci- 
dent, wthout  any  evidence  of  weakness.  It 
finally  exploded  while  carrying  only  110  pounds 
of  steam,  and  while  running  at  a  moderate 
rate  of  speed  alone,  and  without  a  train.  The 
court  said  that  it  could  not  see  from  the  evi- 
dence, either  that  the  place  furnished  by  the 
defendant  for  the  intestate  to  work  was  un- 
safe, or  that  the  defendant  was  guilty  of  negli- 
gence in  suffering  it  to  become  unsafe  while 
the  Intestate  was  employed  by  the  defendant, 
and  the  nonsuit  of  the  trial  Judge  was  sus- 
tained. 

The  elfect  of  a  statute  requiring  steam  boil- 
ers to  be  tested  in  a  certain  manner  every  year 
is  merely  to  provide  an  additional  safeguard, 
and  since  the  duty  of  an  employer  to  use  care 
in  inspecting  the  appliances  used  by  the  serv- 
ants does  not  arise  out  of  statute  but  is  im- 
posed by  the  common  law,  the  fact  that  such 
a  statute  has  been  complied  wth  by  such  em- 
ployer does  not  necessarily  establish  that  his 
duty  haa  been  performed.  Egan  v.  Dry  Dock, 
B.  B.  &  B.  R.  Co.  (1886)  12  App.  Dlv.  556. 

Whether  or  not  the  duty  of  a  master  properly 
to  inspect  a  boiler  kept  in  a  building  in  which 
servants  are  engaged  is  performed  by  the  ap- 
plication of  any  given  test  is  "a  question  to  be 
determined  by  the  condition  of  the  boiler  and 
the  situation  and  location,  and  by  considering 
whether  the  particular  test  will  give  Indica- 
tions as  to  the  safety  of  the  boiler."  Egan  v. 
Dry  Dock,  E.  B.  &  B.  R.  Co.  (1886)  12  App. 
Div.  656. 

The  "hammer  test"  being  regarded  as  the 
best  known  method  of  examining  steam  boil- 
ers, negligence  will  not  be  Imputed  to  an  em- 
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ployer  where  that  test  had  been  applied  to  « 
boiler  six  days  before  it  exploded,  by  an  In- 
spector reasonably  competent  to  perform  the 
work.  Chicago  &  A.  R.  Co.  v.  Dubois  (1885) 
65  111.  App.  144. 

In  an  action  for  damages  caused  by  the  ex- 
plosion of  a  boiler  It  is  not  error  to  submit 
to  the  Jury  the  question  whether  a  railroad 
company  has  been  negligent  in  Its  Inspection 
of  a  boiler  fourteen  days  prior  to  the  acci- 
dent, where  the  plaintiff's  testimony  Is  to  the 
effect  that  the  stay-bolts  had  become  broken 
to  the  number  of  fifty  or  sixty  and  had  been 
broken  so  long  before  the  explosion  that  the 
ends  were  worn  smooth:  that  either  the  hy- 
drostatic or  the  hammer  test  was,  when  prop- 
erly conducted,  suflSclent  to  show  the  presence- 
of  broken  bolts;  and  that  by  the  hammer  test 
at  least  80  per  cent  of  the  broken  bolts  could 
be  discovered.  Woods  v.  Chicago  &  G.  T.  R. 
Co.  (1886,  Mich.)  66  N.  W.  828. 

In  Jones  v.  Malvern  Lumber  Co.  (1883)  5S 
Ark.  125,  it  was  shown  that  the  only  tests  of  a 
boiler's  strength,  applied  after  it  was  re- 
paired, were  made  by  sounding  its  rivets  and 
braces  with  a  hammer,  and  by  the  pressure  of 
steam  raised  for  that  purpose;  and  testimony 
was  adduced  by  the  paintlff  to  prove  that  the 
"hammer  test"  was  not  effective,  and  was  not 
the  test  usually  applied.  In  rebuttal  the  de- 
ffiulaut  introduced  a  person  engaged  in  the 
milling  business,  and  asked  him  what  test» 
the  mill  men  of  the  vicinity  generally  applied 
to  the  steam  boilers  used  in  their  business.  The 
question  was  objected  to,  but  the  court  per- 
mitted the  witness  to  answer  and  he  stated 
that  the  "hammer  test  was  the  one  usually 
applied,  so  far  as  he  knew."  The  court  said: 
"The  defendant's  duty  to  its  servants  did  not 
require  it  to  resort  to  unusual  or  Impracticable 
tests;  and  we  think  the  question  was  proper, 
SB  eliciting  evidence  tending  to  show  that  one 
of  the  tests  applied  by  the  company's  master- 
mechanic  was  that  usually  employed  by  per- 
sons engaged  In  operating  similar  machinery." 

4.  Cars  arid  their  appurtenances. 

A  railroad  company  In  discharging  its  duty 
towards  its  employees  to  inspect  cars  "is  not 
required  to  resort  to  tests  that  are  Imprac- 
ticable and  oppressive,  or  which  would  be  in- 
compatible with  the  proper  furtherance  of 
business  and  which  are  only  required  to  In- 
sure absolute  safety."  Louisville.  N.  A.  &  C, 
R.  Co.  V.  Bates  (1806)  146  Ind.  564. 

A  railroad  company  "is  not  bound  to  pursue 
a  system  of  inspection  of  its  cars  and  locomo- 
tives which  would  embarrass  the  operation  of 
the  road,*'  but  simply  to  exercise  ordinary  care. 
Smoot  V.  Mobile  &  M.  R.  Co.  (1880)  67  Ala.  13. 

It  is  not  required  of  a  railroad  company  that 
the  tests  made  by  car  Inspectors  should  be  so 
thorough  and  exhaustive  as  the  tests  made  at 
the  general  construction  or  repair  shops.  At- 
chison, T.  &  8.  F.  R.  Co.  V.  Ledbetter  (1885)  34 
;>li6. 

Inspectors  of  cars  are  not  required  to  apply 
tests  of  physical  force  to  the  steps  of  a  ladder 
upon  a  freight  car,  in  order  to  absolve  the 
company  from  liability  for  defects  therein,  un- 
less some  indication  of  weakness  or  defect  Is 
perceived  upon  a  careful  inspection  by  the 
eye.  Allen  v.  Union  P.  R.  Co.  (1881)  7  Utah,  239. 

In  Smith  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1877> 
42  Wis.  520,  the  court  remarked  with 
regard  to  the  tests  applied  to  the  de- 
fendant's brake-rods:  "The  defendant  proved 
by  John  Baillle,  its  master  car  builder, 
that  the  iron  was  purchased  of  the 
best  makers,  and  was  of  the  best  quality;  that 
sauDles    of    each     lot    were    tasted     In     the 
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defendant's  shops  In  the  usual  and  most  ap- 
proTed  manner;  that  all  materials  were  tn- 
spected,  as  well  as  the  work  done,  by  first- 
class  Inspectors:  that  he  himself  examined 
thoronghly  all  cars  purchased  by  the  company, 
as  to  the  character  of  the  cars,  the  material 
used,  and  their  manufacture;  and  that  no  car 
was  allowed  to  go  on  the  road  In  which  he 
could  discover  any  defect  which  would  make 
it  unsafe.  It  appeared  that  the  system  of  In- 
spection of  cars  which  were  purchased,  and 
the  tests  applied  to  the  materials  of  which  its 
cars  were  manufactured,  were  the  same  as 
those  adopted  or  applied  by  railroad  cof-^ra- 
tlons  generally.  ...  So  far  as  we  are  able 
to  judge  from  the  testimony,  the  defect  in  the 
brake-rod  was  a  latent  one,  which  would  not 
!lkely  be  detected  or  discoTered  by  the  usual 
examination  or  inspection  of  the  car.  .  .  . 
There  should  be  at  least  some  testimony  tend- 
ing to  show  that  the  tests  applied  to  deter- 
mine the  sufficiency  of  the  brake-rod  were  inad- 
equate and  not  In  accordance  with  the  most 
approved  methods,  to  justify  the  finding  of  the 
jury." 

In  DeGraff  v.  New  York  C.  &  H.  R.  R.  Co. 
(1879)  76  N.  Y.  125,  In  commenting  on  the  con 
tention  of  the  plaintiff  that  the  exercise  of  or- 
fllnary  care  would  have  discovered  the  defect 
in  the  coupling  chain  which  broke  and  injured 
blm,  and  that  the  defendant  neglected  to  ex- 
ercise such  care,  the  court  said:  "There  was 
an  entire  absence  of  evidence,  as  to  the  nature 
and  character  of  the  defect,  or  the  cause  of 
the  breaking;  ...  or,  in  the  next  place, 
there  was  a  failure  of  evidence  to  show  that 
the  defendant,  its  servants,  or  agents,  did  not 
exercise  reasonable  care,  or  make  suitable 
and  proper  examination."  As  to  the  claim 
that  these  chains  should  be  detached  at  inter- 
vals, and  their  strength  tested  by  hydraulic 
pi<essure,  or  dead  weight,  or  by  some  other 
mode,  which  would  be  effectual  for  that  pur- 
pose, it  was  said:  "Such  a  requirement  is  un- 
reasonable, and  unnecessary,  either  to  insure 
the  safety  of  the  public  or  employees.  .  .  . 
As  a  general  rule  the  degree  of  vigilance  re- 
quired is  measured  by  the  dangers  to  be  appre- 
hended or  avoided.  It  does  not  appear  to  be 
necessary  that  the  full  strength  of  these 
chains  should  be  kept  up.  That  would  involve 
a  test  on  every  trip,  and  a  possible  renewal  on 
every  trip.  Again,  on  a  train  of  thirty  cars, 
each  one  having  a  brake,  it  would  not  seem  to 
be  indispensable  that  every  brake-chain 
should  be  perfect,  as  but  a  few  of  that  number 
could  or  would  be  used  in  controlling  the  train; 
and  again,  it  does  not  appear  that  the  break- 
ing of  a  chain  would  ordinarily  result  in  such 
an  accident.  Such  chains  frequently  break, 
as  the  evidence  shows,  but  there  is  no  evi- 
dence that  an  injury  ever  resulted  from  such 
breaking,  nor  that  it  would  ordiunrlly  do  so." 
In  Philadelphia  &  R.  R.  Co.  v.  Hughes  (1888) 
119  Pa.  301,  there  were  three  points  for  the  in- 
spection of  certain  coal  cars  within  20  miles, 
besides  other  alleged  inspections  at  the  coal- 
chutes,  by  an  employee  who  had  these  cars  In 
his  special  charge.  The  court  said:  "The  in- 
spections at  these  points  were  not  minute  or 
critical;  they  were  limited  to  a  hurried  exam- 
ination of  the  most  exposed  and  important 
points;  the  cars  were  subjected  to  a  thorough 
examination  only  when  turned  into  the  shop 
for  repairs.  Whether  this  provision  of  the 
company  in  view  of  the  heavy  grades  along 
the  road,  and  the  number  of  cars  to  be  in- 
spected, was  a  reasonably  adequate  one, 
would,  if  the  question  were  material,  be  for 
the  determination  of  the  jury.  It  is  absurd, 
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however,  to  suppose  that  in  these  inspections 
the  company  was  required  to  remove  the 
bolts,  screws,  pins,  or  other  appliances  belong- 
ing to  the  machinery  of  a  car,  en  route,  in 
order  to  detect  any  possible  imperfections." 
A  servant  of  a  railroad  company  has  no 
right  to  demand  an  Inspection  of  cars  at  every 
station,  though  that  will  afford  greater  security 
against  accidents.  Smooth  v.  Mobile  &  M.  R. 
Co.  (1890)  67  Ala.  13. 

A  railroad  company  Is,  as  matter  of  law,  not 
liable  for  injuries  caused  by  the  breaking  of 
the  lever  of  a  hand-car,  where  It  gives  way 
owing  to  a  crack  In  part  of  the  wood  which 
is  concealed  by  an  Iron  socket,  and  no  one 
could  have  discovered  the  defect  by  an  ex- 
ternal inspection.  Louisville  &  M.  R.  Co.  v. 
Hinder  (1895)  16  Ky.  L.  Rep.  841,  holding  that 
a  verdict  should  have  been  directed  for  the  de- 
fendant. 

An  allegation  that  the  plaintiff  was  injured 
by  reason  of  a  defective  brake-staff,  and  that 
it  might  have  been  discovered  by  proper  in- 
spection at  the  inspecting  station,  was  held  to 
have  been  sufficiently  proved.  The  inspector 
himself  testified  that  he  did  not  go  on  top  of 
the  cars  to  do  the  inspecting,  and  was  not  ac- 
quainted with  stuck  brakes  put  up  and  let  off 
by  hand,  and  an  expert  testified  that  there 
was  nothing  to  indicate,  when  a  brake  was  ap- 
plied, that  it  was  stuck,  but  that  fact  became 
apparent  only  when  the  brakeman  attempted 
to  let  it  off.  Louisville  &  N.  R.  Co.  v.  Binlon 
(18941  107  Ala.  645. 

The  inspection  of  a  brake-staff  is  not  ade- 
quate unlebs  ii  extends  to  the  portion  whldi 
rests  within  the  socket.  Moon  v.  Northern  P. 
B.  Co.  (1891)  46  Minn.  106. 

A  judgment  for  the  plaintiff  will  be  reversed 
where  ii  refits  upon  a  special  verdict  wh'ih 
finds  that,  upon  inspection  made  at  different 
times  and  in  different  places,  no  defect  wa» 
discovered  in  the  brake-staff  of  a  foreign  car 
from  which  the  plaintiff's  injury  resulted,  and 
that  such  defects  as  existed  could  not  have 
been  discovered  without  taking  the  brake- 
staff  of  the  car  and  striking  it  with  a  hammer. 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Fry  (1891)  131 
Ind.  310. 

The  court  refused  to  set  aside  a  judgment 
for  the  plaintiff,  where  he  was  injured  by  the 
giving  way  of  a  brake-shaft,  where  a  subse- 
quent examination  showed  that  there  was  an 
o'd  fracture  In  the  shaft,  and  a  weld  at  the 
place  of  the  fracture  and  a  silver  just  above 
It.  It  was  considered  reasonable  to  infer  that, 
upon  proper  inspection,  these  appearanccB 
would  have  invited  scrutiny,  and  led  to  a  dis- 
covery of  the  defect.  Texas  P.  R.  Co.  v. 
O'Fiel  (1890)  78  Tex.  486. 

In  Louisville  &  M.  R.  Co.  v.  Campbell  (1892> 
97  Ala.  147,  it  was  held  that  there  was  no 
case  to  go  to  the  jury  where  a  brakeman  was 
injured  through  the  giving  way  of  a  brake-rod 
in  which  there  was  an  old  crack  which  could 
have  been  discovered  only  by  taking  it  out  or 
lifting  It  up.  The  court  said:  "We  have  seen 
that  the  undisputed  evidence  shows  that  or- 
dinary inspections  of  brakes  are  never  made 
on  well-regulated  railroads,  by  taking  out  or 
removing  the  rods;  and  that  it  would  be  im- 
practicable to  do  so.  Indeed,  common  obser- 
vation and  experience  suggest  the  imprac- 
ticability of  such  a  system.  If  one  brake 
should  be  taken  apart  and  examined,  all 
should;  and  if  all,  then  every  other  machine 
or  appliance  connected  with  the  train  and 
composed  of  adjustable  parts.  To  do  this 
would  cripple  and  embarrass  the  operation  of 
the  road  beyond  any  requirement  of  the  law. 
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We  are  of  opinion  that  luch  an  Inspection  la 
an  extraordinary  daty  cailed  into  being  only 
by  some  exigency  which  could  suggest  to  the 
mind  of  a  reasonably  prudent  person  a  neces- 
sity for  Its  performance."  The  fact  that  a 
part  of  the  break  had  existed  long  enough  for 
niBt  to  accumulate  was  too  uncertain  a  predi- 
cate to  rest  a  charge  of  negligence  upon. 

A  railroad  company  is  not  liable  to  an  em- 
ployee Injured  by  falling  from  a  hand  car 
which  he  was  assisting  to  operate,  due  to  the 
breaking  of  a  handle  by  which  the  lever  was 
worked  owing  to  a  defect  which  could  not 
have  been  discovered  without  removing  the 
handle  from  the  socket,  in  the  absence  of 
actual  knowledge  of  the  defect  by  the  com- 
pany, r^ulsvllle  &  N.  R.  Co.  v.  Hinder  (18»5) 
16  Ky.  li.  Rep.  841. 

In  Read  v.  New  York,  N.  H.  &  H.  R.  Co.  (1897) 
20  R.  I.  pt.  1,  p.  211,  a  verdict  for  the  plaintiff 
was  set  aside  where  the  evidence  on  the  part 
of  the  defendant  tended  to  show  that  a  flaw  in 
A  brake-rod  was  not  discoverable,  owing  to 
rust  on  the  rod,  by  the  usual  methods  of  In- 
spection, and  there  was  no  evidence  on  the 
part  of  the  plaintiff  to  rebut  this,  his  testi- 
mony to  the  effect  that  the  defect  would  have 
been  discernible  by  the  eye  if  it  had  been  day- 
light being  held  to  be  merely  his  inference 
from  the  fact  that  the  brake-rod  was  so  easily 
twisted  off  in  his  attempt  to  set  the  brake. 

In  Palnton  v.  Northern  C.  R.  Co.  (1890)  83  N. 
Y.  7,  a  brakeman  was  Injured  by  the  breaking 
flf  a  defectively  welded  eye-bolt  connecting  the 
chain  with  the  rod  of  a  brake.  There  was  no 
•evidence  of  notice  of  the  defect  to  defendant, 
or  any  of  its  agents,  or  that  it  could  have  been 
•discovered  by  inspection,  except  that  the 
maker  could  have  discovered  it  by  bending 
the  bolt  while  hot  and  in  other  ways,  but  it 
■did  not  appear  whether  the  eye-bolt  was  made 
by  the  company  or  purchased;  and  no  want  of 
care,  the  exercise  of  which  would  have  dis- 
covered the  defect,  was  shown.  The  plaintiff. 
It  was  held,  could  not  recover,  in  so  far  as  his 
•tase  rested  upon  the  Imperfection  referred  to. 

In  Tlerney  v.  Minneapolis  &  St.  L.  R.  Co. 
:1885)  33  Minn.  311.  the  court  said:  **It  is  dif- 
llcult  to  lay  down  a  general  rule  which  will  be 
applicable  In  practice,  and  define  accurately 
the  limits  of  the  master's  liability  in  this  class 
of  cases.  But  If  the  special  duty  and  re- 
sponsibility belong  to  the  car  Inspector  to  ex- 
amine and  determine  whether  a  car  Is  unfit 
for  service,  and  shall  be  so  marked  and  sent 
to  the  repair  track  or  shop.  It  Is  dlfllcult  to  dis- 
cover any  distinction  In  kind  between  his 
duty  and  that  of  the  mechanics  who  make  the 
repairs  It  will  also  be  borne  In  mind  that  the 
measure  of  liability  on  the  part  of  the  company 
is  reasonable  care,  which  must  be  determined 
by  the  circumstances  in  each  case.  Expe- 
rience In  the  competent  and  practical  manage- 
ment of  railroads  will  naturally  determine  the 
nature  and  frequency  of  Inspections  which  or- 
dinary care  would  require  should  be  made  be- 
tween the  Intervals  of  the  more  minute  exam- 
inations at  the  general  repair  shops.  But  the 
general  examinations  which  experience  has 
shown  practicable  and  necessary  to  be  made 
of  cars  at  the  yards  designated  for  such  pur- 
pose, without  causing  undue  delay  while  In 
the  course  of  transportation,  would  at  least 
include  such  potent  defects  as  would  be  read- 
ily discoverable  upon  Inspection  by  a  com- 
petent person  In  the  exercise  of  reasonable 
tare." 

A  loose  bolt  or  screw  on  one  end  of  a  hand- 
hold on  a  railroad  Is  a  defect  which  could  have 
been  discovered  by  an  Inspection  conducted 
with  ordinary  care.  Bran  v.  Chicago,  R.  I.  & 
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P.  R.  Co.  (1880)  58  Iowa,  605,  36  Am.  Rep.  243. 

For  Injuries  alleged  to  be  caused  by  the 
breaking  of  a  push  pole  made  out  of  croaa- 
grained,  wlnd-shr'veled,  and  knotty  wood  It 
was  held  on  demurrer  that  a  railroad  com- 
pany was  not  liable  where  there  was  no  allega- 
tion of  a  lack  of  ordinary  care  In  providing  ap- 
pliances or  of  the  defendant's  knowledge  of  the 
defects.  Norfolk  ft  W.  R.  Co.  t.  Jackson  (1888) 
85  Va.  489. 

The  fact  that  a  stake  on  a  lumber  car  la  "de- 
cayed, rotten,  and  dozy,"  according  to  the  nn- 
contradleted  testimony,  shows  that  there  haa 
been  no  eflSdent  inspection  of  the  loading  of 
the  cars.  Ryan  v.  New  York  C.  &  H.  B.  B.  Co. 
(lf>5)  88  Hun,  269. 

In  Watts  V.  Hart  (1893)  7  Wash.  178,  the  de- 
fendant was  absolved  from  liability  where  the 
only  visible  defect  In  a  piece  of  timber  used 
for  "staking"  cars  was  a  small  knot. 

In  Manser  v.  Eastern  Counties  R.  Co.  (1861) 
3  L.  T.  N.  S.  585,  a  wheel  of  a  passenger  car 
had  been  examined  by  the  "hammer"  test  when 
new,  and  found  to  be  apparently  sound.  After 
much  use  which  reduced  Its  thickness  consid- 
erably. It  was  returned  but  not  subjected  to 
the  same  test.  There  being  evidence  to  the  ef- 
fect that  If  the  same  test  had  bfen  applied  a 
defective  weld  Tvould  have  been  discovered.  It 
was  held  thut  It  was  for  the  jury  to  say 
whether  the  defendant  had  been  guilty  of  neg- 
ligence In  regard  to  a  passenger  who  was  in- 
jured through  the  breaking  of  the  wheel. 

It  Is  negligence  to  send  out  a  car  with  a 
handhold  so  defective  that  Its  condition  is  ob- 
vious to  one  making  the  most  casual  Inspec- 
tion. Settle  V.  St.  Louis  &  S.  F.  R.  Co.  (1894) 
127  Mo.  336. 

A  railroad  company  Is  liable  for  an  accident 
to  a  brakeman  free  from  contributory  negli- 
gence, caused  by  the  absence  of  a  nut  from  the 
top  of  a  brake-staff  which  held  the  lever  fast 
to  It,  notwithstanding  an  Imperfect  Inspection 
made  a  short  time  before  the  Injury.  Hayden 
jr.  Piatt  (1895)  84  Hun.  487. 

A  brakeman  employed  In  ahlfting  cars  and 
making  up  trains,  injured  because  of  a  defect 
in  a  chain  on  a  brake  of  a  car,  without  any 
fault  on  his  part,  Is  entitled  to  recover  where 
the  defect  was  or  might  have  been  known  to 
the  company  by  careful  Inspection.  Richmond 
&  D.  R.  Co.  V.  Burnett  (1892)  88  Va.  538. 

An  employee  of  a  railroad  company  may  re- 
cover for  Injuries  resulting  from  an  accident 
occasioned  by  a  defect  in  a  brake-rod.  T^hlch 
an  Investigation  pursuant  to  a  rule  of  the  com- 
pany would  have  revealed  In  time  to  prevent 
the  accident.  Bailey  v.  Rome,  W.  &  O.  E.  Co. 
(1893)  139  N.  Y.  302. 

IX.  Emjdoyer'*g  duty  to  hrww  the  character  and  ca- 
pacity of  his  gervnnts. 

See  also  III.  b,  4,  III.  c,  4,  supra,  and  XIV.  b. 
8.  infra. 

The  obligations  of  an  employer  to  keep  him- 
self acquainted  with  the  character  and  capa- 
city of  his  servants  are  In  some  respects  quite 
analogous  to  those  which  are  Incumbent  on 
him  with  regard  to  the  Inanimate  agencies  of 
his  business.  But  the  differences  between  the 
two  types  of  cases  are  sufficiently  Important  to 
render  It  more  convenient  to  treat  those  relat- 
ing to  sevauts  in  a  separate  subdivision. 

a.  At  the  time  of  hirino. 

We  have  seen  that  an  employer  Is  to  a  great 
extent  entitled  to  act  upon  the  assumption  that 
Instrumentalities     purchased      from      persona 
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whose  buBiness  It  is  to  manufacture  them  are 
in  H  sound  condition  when  they  are  first  put  In 
use.  But  he  clearly  would  not  be  justified  in 
acting  upon  the  assumption  that  a  servant  who 
-seeks  a  position  Is  qualified  for  it.  It  is  there- 
fore well  established  that,  where  the  service 
in  which  the  servant  Is  employed  is  such  as  to 
endanprer  the  life  and  persons  of  coemployees, 
upon  the  plainest  principles  of  justice  and  good 
faith,  the  master,  upon  engaging  such  servant, 
should  be  required  to  mal&e  reasonable  investi- 
gation into  his  character,  skill,  and  habits  of 
life.  Western  Stone  Co.  v.  Whalen  (1804)  151 
IlL  472. 

A  master  is  "bound,  as  towards  all  the  world, 
.so  far  as  reasonable  care  In  their  selection  can 
accomplish  that  end,  to  employ  none  but  com- 
petent and  trustworthy  servants;  and  if  he 
failR  In  this  by  taking  Into  his  service  those 
whom  he  knows  to  be  Imcompetent  or  careless, 
he  ought  to  answer  to  his  other  servants  for 
the  consequences  which  may  happen  to  them 
from  such  neglect.  Chicago  &  G.  E.  R.  Co.  v. 
Harney  (1S67)  28  Ind.  28,  92  Am.  Dec.  282. 

** While  a.  railroad  company  is  not  responsible 
to  one  employee  for  an  injury  resulting  from 
the  mere  negligence  or  Incompetence  of  a  co- 
employee  in  the  same  general  employment,  it 
is  liable  In  such  case  where  the  company  has 
been  guilty  of  negligence  in  the  employment  of, 
or,  after  notice,  continuing  in  employment  of, 
a  negligent  or  incompetent  employee,  thereby 
condacing  to  the  injury."  Ohio  &  M.  R.  Co.  v. 
CoUarn  (1881)  73  Ind.  261,  38  Am.  Rep.  134. 

"It  is  the  duty  of  the  employer  to  exercise 
reasonable  care,  prudence,  and  discretion  in  as- 
certaining the  character,  habits,  and  fitness  of 
his  employees  for  the  discharge  of  the  duties 
to  be  assigned  to  them,  and  by  proper  super- 
rision  and  superintendence  to  keep  himself  in- 
formed as  to  the  manner  in  which  the  duties 
Intrusted  to  them  are  performed."  Norfolk  & 
W.  R.  Co..  V.  Nuckols  (18J»5)  91  Va.  193.  [One 
of  several  rules  said  to  be  well  recognized.] 

In  Alabama  6c  F.  R.  Co.  v.  Waller  (1872)  48 
Ala.  459,  it  was  said  that  the  doctrine  of  com- 
mon employment  is  not  applicable  where  the 
offending  servant  is  "Incompetent  In  skill  or 
prudence  within  the  employer's  knowledge"  or 
"his  reasonable  means  of  ascertaining,"  and 
that  the  master  is  bound,  in  investigating  the 
•qualifications  of  his  servant,  to  use  "due  or 
reasonable"  care  and  diligence,  the  exercise  of 
"ordinary"  care  and  diligence  not  beiug  sufil- 
cient  to  absolve  him  from  liability. 

In  the  absence  of  evidence  as  to  the  exercise 
of  any  care  in  his  selection,  proof  that  a  serv- 
ant who  has  been  in  the  service  but  two  or 
three  weeks  was  incompetent  when  employed 
need  not  be  supplemented  by  proof  of  the  com- 
pany's knowledge  of  his  incompetency.  The 
prfsunipclon  that  the  employer  had  done  his 
tint}  is  overcome  by  proof  that  the  servant  was 
incompetent.  Where  one  competent  at  the 
time  of  his  employment  becomes  Incompetent, 
or  indulges  in  a  habit  which  renders  him  in- 
competent during  its  indulgence,  notice  of  the 
incompetency  or  of  the  habit  must  be  brought 
home  to  the  company,  or  the  incompetency  or 
habit  must  be  so  notorious  as  to  charge  the 
company  with  knowledge;  but  when  the  incom- 
petency does  not  arise  after  the  employment, 
but  existed  at  the  time,  proof  of  notice  is  not 
necessary.  Lee  ▼.  Michigan  C.  R.  Co.  (1891)  87 
Wch.  574. 

In  Bunnell  v.  St.  Paul,  M.  &  M.  R.  Co.  (1882) 
«28  Minn.  306,  there  was  held  to  be  sufficient 
evidence  to  sustain  a  verdict  for  the  plaintiff 
on  the  ground  that  the  defendant's  master 
bniider  had  employed  a  foreman  of  carpenters 
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with  knowledge  of  his  unfitness,  where  the 
testimony  showed  that  the  foreman  had  been 
in  the  defendant's  employ  only  about  four 
months  before  the  accident  caused  by  his  negli- 
gence; that  for  three  years  before  that  time  he 
had  been  in  the  Insurance  business:  that  he  had 
never  learned  the  carpenter's  trade;  and  had,  in 
all,  never  worked  more  than  twelve  weeks  as 
a  carpenter. 

In  Gil)««on  V.  Northern  C.  R.  Co.  (1880)  22 
Hun,  280,  a  car  inspector  who  failed  to  dis- 
cover and  note  a  defect,  was  thirty-four  or 
thirty-five  years  old,  and  had  worked  for  three 
or  four  months  In  a  railroad  yard  in  Ireland, 
putting  brasses  into  freight  cars,  but,  with  this 
exception,  had  been  employed  as  a  common  la- 
borer, and  was  not  a  mechanic,  and  was  with- 
out knowledge  of  machinery  up  to  the  time  of 
entering  the  service  of  the  defendant.  He 
worked  In  the  defendant's  carpenter  shop,  re- 
pairing cars,  putting  in  brasses,  t>olting,  and 
putting  in  boxes,  and  assisting  In  the  shop, 
from  one  to  two  years,  and  was  then  made  car 
inspector.  Uis  sobriety  and  Intelligence  were 
not  questioned,  nor  was  there  any  evidence  that 
he  had,  before  or  since,  failed  to  detect  defects, 
or  had  been  charged  with  incompetency,  or 
that  any  person  in  authority  had  reason  to  sus- 
pect that  he  was  incompetent.  His  evidence 
showed  clearly  that  he  understood  the  details 
of  his  business,  and  appeared  to  have  been 
given  intelligently.  It  was  held  that  negligence 
in  employing  him  as  a  car  inspector  was  not 
shown. 

To  enable  a  servant  to  recover  on  the  ground 
of  the  offending  fellow  servant's  Incompetency, 
the  plaintiff  must  show,  not  only  the  incompe- 
tency, but  that  "the  defendant  failed  to  exer- 
cise proper  care  and  diligence  to  ascertain  his 
qunliflcations  and  competency  prior  to  his  ap- 
pointment, or  failed  to  remove  him  after  his  in- 
competency had  come  to  the  notice  of  some 
agent  or  officer  of  defendant  having  the  power 
to  remove  the  servant.  Wabash  R.  Co.  v.  Mc- 
Daniels  (1883)  107  U.  S.  454,  27  L.  ed.  605,  where 
the  court  said  that  "ordinary  care  in  regard 
to  the  selection  and  retention  of  servants  and 
agents  implies  that  degree  of  diligence  and  pre- 
caution which  the  exigencies  of  the  particular 
service  reasonably  require,"  and  approved  a 
charge  containing  the  words  "proper  and  great 
care,"  and  declined  to  accept  the  suggestion  of 
defendant's  counsel  that  "ordinary  care  in  the 
employment  and  retention  of  railroad  em- 
ployees means  only  that  degree  of  diligence 
which  is  customary,  or  is  sanctioned  by  the 
general  practice  or  usage  which  obtains  among 
those  intrusted  with  the  management  and  con- 
trol of  railroad  property  and  railroad  em- 
ployees." 

On  the  other  hand,  the  employer's  duty  la 
fully  discharged  if  "he  makes  careful  inquiry 
into  the  habits  and  competency  of  the  men  em- 
ployed and  upon  such  Inquiry  believes,  and  has 
reasou  to  believe,  them  sober,  competent,  and 
careful."  Moss  v.  Pacific  R.  Co.  (1872)  49  Mo. 
167.  8  Am.  Rep.  126.  To  the  same  effect,  see 
Indiana  Mfg.  Co.  v.  Milllcan  (18S2)  87  Ind.  87; 
Baltimore  &  O.  R.  Co.  v.  Henthorne  (1890)  43 
U.  S.  A  pp.  113,  73  Fed.  Rep.  634;  Fines  v.  Sili- 
ery  (1893)  73  Hun,  549. 

It  is  not  the  duty  of  the  master  to  ascertain 
the  qualifications  of  a  servant  "as  a  fact,"  for 
the  imposition  of  such  an  obligation  would  be 
tantamount  to  a  requirement  that  his  qualifi- 
cations should  be  warranted.  Illinois  C.  R.  Co. 
v.  Morrlssey  (1801)  45  III.  App.  127.  Compare 
Holland  v.  Tennessee  Coal.  I.  &  R.  Co.  (1800) 
91  Ala.  444,  12  L.  R.  A.  232,  cited  In  c,  1,  post. 

Whether  the  master  at  the  time  of  engaging 
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the  Berrant,  or  afterwards,  onght  to  have  In- 
quired whether  he  waa  experienced  or  not,  or 
Bhonld  have  taken  notice,  under  all  the  facts-, 
of  the  probability  that  he  was  not,  nothing  be- 
ing said  on  the  subject  by  either  party,  is  a 
question  for  the  Jury.  May  y.  Smith  (1898)  92 
Ga.  96  (from  syll.  by  ct.) 

In  Corson  v.  Maine  C.  R.  Co.  (1884)  76  Me. 
244,  the  court  held  that  If  the  jury  undertook 
to  decide  that  a  person  was  unfit  to  be  em- 
ployed as  a  brakeman,  on  account  of  what  they 
saw,  or  supposed  they  saw  or  could  read,  in  his 
face  and  manner  while  testifying  before  them 
as  a  witness,  they  fell  into  a  very  grave  error, 
and  said:  "As  well  might  a  Jury  find  a  man 
guilty  of  murder  because  In  their  opinion  they 
could  see  g\illt  In  his  face.  The  law  does  not 
recognize  physiognomy  as  an  art  or  science 
sufficiently  reliable  to  found  a  verdict  upon,— 
not  even  against  a  railroad  corporation.'* 

In  Peaslee  v.  Pltchburg  R.  Co.  (1800)  162 
Mass.  166,  It  was  argued  that  the  Jury  had  a 
right  to  determine  from  the  appearance  of  a 
witness  that  he  was  so  manifestly  incompetent 
that  the  defendant  was  negligent  in  employing 
him  as  engineer.  The  court  said  there  was 
nothing  in  the  exceptions  to  show  that  there 
was  anything  in  his  appearance  that  would 
justify  such  an  inference,  and  that  It  could  not 
be  presumed  that  there  was.  Keith  v.  New 
Haven,  infra,  was  distinguished  on  the  ground 
that  there  was  other  evidence  of  incompetency 
in  that  case,  while  in  the  case  at  bar  the  only 
evidence  of  incompetency  was  the  single  act  of 
negligence. 

In  Keith  v.  New  Haven  &  N.  Co.  (1885)  140 
Mass.  175,  the  court  declined  to  rule  that  the 
appearance  and  conduct  of  a  car  Inspector  in 
the  presence  of  a  Jury,  when  considered  to- 
gether with  other  testimony  tending  to  show 
his  unfitness,  might  not  be  legally  suflSclent  to 
satisfy  them  that  he  was  an  incompetent  per- 
son. 

Notice  of  a  servant's  want  of  competency 
for  the  duties  of  a  brakeman  cannot  be  im- 
puted to  an  employer  from  the  fact  that  he  is 
a  negro.  Missouri  P.  R.  Co.  v.  Christman  (1886; 
66  Tex.  369. 

"The  selection  of  a  servant  must  be  made 
with  a  view  to  the  nature  of  the  employment. 
If  it  involves  special  knowledge  or  experience, 
only  men  of  special  knowledge  and  experience 
should  be  employed.  If  the  work  may  be  well 
done  by  the  unskilled  and  inexperienced  It  can- 
not be  said  that  the  master  is  lacking  In  the 
measure  of  care  he  owes  to  other  employees, 
should  he  employ  unskilled  and  inexperienced 
men  upon  it."  Holland  v.  Tennessee  Coal,  I.  & 
R.  Co.  (1890)  91  Ala.  444,  12  L.  R.  A.  232. 

An  employer's  omission  to  question  an  appli- 
cant for  work  as  to  his  competency  is  negli- 
gence only  when  there  is  no  better  source  of 
information  at  hand,  and  cannot  be  Imputed  as 
culpable  where  Information  is  sought  from  the 
applicant's  former  employer.  Oier  v.  Los  An- 
geletr  Cousol.  Electric  R.  Co.  (1895)  108  Cal.  129. 

b.  At  time  of  promotion. 

The  principles  which  are  applicable  where  a 
servant  is  assigned  to  duties  of  a  more  onerous 
or  responsible  nature  than  those  which  he  was 
previously  discharging  will  be  apparent  from 
the  following  decisions: 

An  employer  is  bound  to  institute  affirmative 
inquiries  in  order  to  ascertain  the  qualifications 
of  a  servant  whom  he  promotes  to  a  position 
for  which  special  qualifications  are  demanded, 
unless  the  servant  has  given  proof  of  his  oapa- 
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city  In  some  similar  position.  Evansville  &  T. 
H.  R.  Co.  V.  Guyton  (1888)  116  Ind.  460.  There- 
the  court  in  commenting  upon  the  evidence 
which  was  held  to  justify  the  jury  in  finding 
the  defendant  liable  for  the  negligence  of  a 
conductor  whom  it  had  promoted  without  the 
usual  examination,  said:  "It  should  be  remem- 
bered that  Stice  [the  conductor]  had  served 
the  company  as  brakeman  until  quite  recently 
before  the  unfortunate  accident,  and  while  his- 
service  as  brakeman  is  not  to  be  disregarded  In 
determining  his  competency  to  act  in  the  more- 
responsible  position  of  conductor,  it  does  not 
follow,  without  more,  that  because  he  was  an 
efficient  and  competent  brakeman,  and  fit  for 
promotion,  he  was  also  competent  to  take 
charge  of  and  run  a  wild  train." 

In  Harper  v.  Indianapolis  &  St.  L.  R.  Co. 
(1871)  47  Mo.  607,  4  Am.  Rep.  353,  the  court 
approved  arguendo  the  doctrine  formulated  in* 
Shearm.  &  Redf.  Ncg.  §  193.  that  "proof  of  the 
employment  of  one  who  had  always  been  a 
mere  clerk  or  a  common  laborer,  to  run  a  steami 
engine,  would  raise  a  presumption  of  negli- 
gence on  the  part  of  the  master,  without  show- 
ing that  he  had  actual  notice  of  the  servant's 
antecedents." 

But  evidence  which  merely  goes  to  show  that 
a  servant  has  been  employed  In  an  Inferior 
capacity  will  not  Jucttlfy  the  inference  that  the 
master  was  negligent  in  employing  him  In  a- 
much  higher  capacity  In  the  same  line  of  bad- 
ness. Edwards  v.  London  &  B.  R.  Co.  (1866)  4- 
Fost.  &  F.  631. 

What  time  or  training  is  requisite  to  make  a 
competent  engineer  is  a  question  of  fact. 
Hence,  where  the  evidence  is  that  the  culpable 
servant  had  been  a  mere  laborer  in  a  mine  be- 
fore he  became  the  engineer,  and  that  the 
whole  time  he  had  worked  at  the  mine- 
amounted  to  six  months  at  the  most,  it  is  error 
to  Instruct  the  jury  that  proof  of  tjie  employ- 
ment of  one  who  had  always  been  a  manual 
laborer  or  a  mule  driver,  to  run  a  steam  en- 
gine, raises  a  presumption  of  negligence  of  the 
master,  without  showing  that  he  had  actual 
notice  of  the  servant's  antecedents."  Joch  v. 
Dankwardt  (1877)  85  III.  331. 

In  Louisville  &  N.  It.  Co.  v.  Kelly  (1894)  24 
U.  S.  App.  103,  63  Fed.  Rep.  407.  11  C.  C.  A. 
200,  the  defendant  requested  an  instruction  to- 
the  effect  that.  In  determining  whether  the- 
flreman  was  competent  to  handle  an  engine  to- 
swltch  cars  at  a  station,  the  jury  should  con- 
sider how  long  he  had  been  engaged  as  a  loco- 
motive fireman,  what  were  his  capacity  and 
aptness  for  learning  to  handle  an  engine,  how 
often  before  he  had  handled  an  engine  on  simi- 
lar occasions,  whether  firemen  frequently  do 
svv  itching  before  being  promoted  to  engineers, 
"that  firemen  after  a  certain  period  of  service 
as  firemen  are  promoted  to  engineers,"  etc 
The  comments  of  the  court  were  as  follows: 
"The  last  expression  Is  objectionable.  It  as- 
sumes it  to  be  a  fact  that  promotions  from  the- 
place  oC  firemen  to  that  of  engineer  were  of 
uniform,  or  at  least  customary,  occurrence 
'after  a  certain  period  of  service  as  fireman,* 
i^ithout  regard  to  the  capacity,  habits,  and 
temper  of  particular  individuals.  There  was  no 
proof  of  such  custom;  none  such,  of  course, 
has  ever  pt** vailed.  .  .  .  If  it  is  the  prevail- 
ing custcu'.  of  engineers  to  leave  the  firemen  in 
clinrg;^  ot  their  engines  when  switching  or  sim- 
ilar work  is  to  be  done,  then  It  is  to  be  pre- 
siiU'od  that  brakemen,  when  they  engage  oe- 
continue  in  their  employment,  do  so  with  the* 
knowledge  of  the  custom,  assuming  the  addi> 
tional  hazard  which  the  custom  involves." 
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0.  During  time  of  service. 
1.  Qenerally. 

A  master  does  not  discharge  his  entire  obli- 
iratlon  in  the  matter  of  hiring  servants  by  in- 
4iuiringr  fullj  concerning  an  applicant's  fitness 
lit  the  time  he  takes  him  into  the  service.  It  is 
his  duty  to  exercise  proper  supervision  over 
the  work  of  his  servants  and  through  such  su- 
pervision to  keep  himself  advised  as  to  the  con- 
tinned  fitness  of  thope  In  his  employ.  Baltimore 
&  O.  R.  Co.  V.  Henthorne  (1896)  43  U.  S.  App. 
113,  73  Fed.  Rep.  634.  See  also  Norfolk  &  W. 
U.  Co.  V.  Nuckols  (1895)  91  Va.  193;  Ohio  &  M. 
It.  Co.  V.  Collarn  (1881)  73  Ind.  261,  38  Am.  Kep. 
134:  Wabash  R,  Co.  v.  McDaniels  (1883)  107  U. 
S.  454,  27  L.  ed.  605,  supra,  IX.,  a. 

All  omplo^'er  **ls  in  no  case  held  to  an  under- 
taking to  select  absolutely  competent  and  care- 
ful servants.  The  rule  requires  of  him  no  more 
that  the  exercise  of  reasonable  care  in  either 
-case,— such  care  only  as  men  of  reasonable  and 
ordinary  prudence  exercise;  and  when  he  has 
•done  this  he  cannot  be  held  responsible  for  in- 
juries which  result  from  the  incompetency  of 
servants,  or  latent  defects  in  machinery,  -so 
flolerted  and  employed.  The  only  further  duty 
then  upon  him  Is,  the  exercise  of  care  in  ascer- 
taining any  incompetency  of  the  servant,  or 
defect  in  the  machinery,  which  the  service 
may  develop,  and  thereupon  discharging  the 
one  and  discarding  the  other.'*Holland  v.  Ten- 
nessee Coal,  I.  &  R.  Co.  (1890)  91  Ala.  444,  12 
L.  R.  A.  232. 

The  duty  of  a  master  requires  the  institution 
of  inquiries  to  ascertain  their  character  and 
41ualiflcAtlons.  but  when  suitable  and  compe- 
tent persons  have  been  employed,  the  same  de- 
gree  of  diligence  is  not  demanded.  Good  char- 
acter and  proper  qualifications  may  be  pre- 
sumed to  continue,  and  the  master  may  rely 
on  that  presumption  until  notice  of  a  change. 
Blake  v.  Maine  C.  R.  Co.  (1879)  70  Me.  60,  35 
Am.  Rep.  297,  citing  Chapman  v.  Erie  R.  Co. 
<1874)  55  N.  Y.  579  (see  infra). 

Where  an  employer  has  shown  due  care  In 
the  choice  of  his  servants  no  presumption 
iirises  afterwards  that  they  have  become  unfit 
for  their  duties.  Michigan  C.  R.  Co.  v.  Gilbert 
<18S1)  46  Mich.  176. 

Thus,  until  informed  to  the  contrary,  a  mas- 
ter has  a  right  to  assume  that  an  agent  or  of- 
ficer carefully  chosen  will  use  good  judgment 
in  making  his  own  appointments  and  doing  his 
own  duties;  and  he  has  a  right  to  rest  upon 
that  belief  until,  in  the  exercise  of  that  gen- 
eral vigilance  which  devolves  on  himself,  he 
finds  they  have  been  mistaken.  Michigan  C.  R. 
Co.  V.  Dolan  (1875)  32  Mich.  509. 

In  Chapman  v.  Erie  R.  Co.  (1874)  55  N.  Y. 
■579,  the  defendant  complained  of  the  follow- 
ing charge:  "But,  If  after  a  competent  and 
proper  person  Is  employed  for  such  a  duty. 
his  habits  become  such  that  it  is  unsafe  to 
trust  him  any  longer  in  that  capacity,  the  com- 
Ijany  are  bound  to  use,  through  their  proper  of- 
ficers, such  reasonable  care  and  diligence  in  as- 
certaining what  the  man  is,  after  he  is  em- 
ployed, as  they  would  be  in  his  original  em- 
ployment." The  court  of  appeals  upheld  the 
objection,  saying:  "Good  character  and  proper 
qualifications  once  possessed  may  be  presumed 
to  continue,  and  I  see  no  reason  why  a  princi- 
pal may  not  rely  upon  that  presumption  as  to 
these  personal  qualities  until  he  has  notice  of  a 
change  or  knowledge  of  such  facts  as  would 
be  deemed  equivalent  to  notice,  or  at  least  such 
as  would  put  a  reasonable  man  upon  inquiry. 
The  charge  permitted  the  Jury  without  restric- 
tion or  limit  to  determine  what  particular  su- 
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pervlslon  or  watchfulness  was  necessary  to  ex- 
onerate the  defendant  from  the  charge  of  negli- 
gence. They  might  require  periodical  investi- 
gations, or  an  efficient  detective  system.  They 
were  at  liberty  to  adopt  any  rule,  and  might 
adopt  one  which  would  practically  make  the 
defendant  a  guarantor  of  the  correctness  of 
every  act  of  Its  employees.  We  have  been  re- 
ferred to  no  authority  for  such  a  doctrine,  and 
It  would  be  manifestly  unjust  to  auopt  it." 
The  court  held  that  reasons  for  inspection  of 
machinery  or  implements  are  not  applicable  to 
the  case  of  an  employee,  and  said:  "If  pom- 
petent  when  employed,  additional  experience 
would  naturally  render  him  more  so,  and  while 
his  habits  might  change  for  the  worse,  there 
is  no  such  depravity  in  human  nature  as  in  law 
requires  special  vigilance  on  the  part  of  the  em- 
ployer to  prevent  it." 

A  master  is  not  chargeable  with  notice  of  in- 
compeiency  of  a  servant,  so  as  to  render  him 
liable  for  the  latter's  negligence  causing  an 
Injury  to  a  fellow  servant,  by  the  mere  state- 
ment of  the  latter  that  the  former  was  incom- 
petent, where  he  did  not  state  facts  showing 
Incompetency.  8nodgrass  ▼.  Carnegie  Steel  Co. 
(1886)  173  Pa.  228. 

The  plaintiff  is  rightly  nonsuited  where  there 
is  no  evidence  tending  to  prove  that  the  em- 
ployees, whose  retention  Is  alleged  to  establish 
negligence  on  the  defendant's  part,  had  ever 
shown  any  lack  of  skill  or  efficiency  in  the  per- 
formance of  their  duties  before  the  accident 
occurred  in  which  the  plaintiff  was  hurt.  Cur- 
ran  V.  Merchants'  Mfg.  Co.  (1881)  130  Mass. 
374,  39  Am.  Rep.  457. 

a.  Single  delinquency  of  servant  prior  to  <ieeident. 

Proof  of  a  single  careless  act  of  a  street-car 
driver,  committed  at  some  past  time,  is  not 
sutficient  to  show  his  incompetency  or  unfitness 
for  the  employment,  so  as  to  make  his  employ- 
ment negligence  of  the  company.  Dallas  City 
R.  Co.  V.  Beeman  (1889)  74  Tex.  291,  following 
H«»uston  &  T.  C.  R.  Co.  v.  Myers  (1881)  55  Tex. 
110,  where  this  is  assumed  in  the  argument  to 
be  the  correct  principle. 

The  law  will  not  go  so  far  as  to  hold  a  rail- 
road corporation  to  such  an  extreme  of  circum- 
spection as  to  compel  it  to  note,  at  its  peril, 
every  lapse  of  its  employees,  where  no  notice 
thereof  is  directly  communicated,  and  where 
the  circumstances  are  not  such  as  to  afford  a 
reasonable  Inference  of  the  derelict  conduct  of 
the  employee  having  become  known  to  the  em- 
ployer prior  to  the  act  which  gives  origin  to 
the  action  for  damages.  Huffman  v.  Chicago, 
R.  I.  &  P.  R.  Co.  78  Mo.  50,  quoted  with  ap- 
proval in  Zumwalt  v.  Chicago  &  A.  R.  Co. 
(1889)  35  Mo.  App.  661. 

The  most  elaborate  discussion  of  the  question 
how  far  a  master  is  chargeable  with  negli- 
gence in  retaining  a  servant  who  is  merely 
shown  to  have  been  guilty  of  a  single  act  of 
negligence  prior  to  that  which  caused  the  plain- 
tiff's injury  Is  to  be  found  in  Baulec  v.  New 
York  &  H.  R.  Co.  (1874)  59  N.  Y.  356,  17  Am. 
Rep.  325,  where  the  plaintiff  was  held  to  have 
been  rightly  nonsuited.  The  court  said:  "An 
Individual  who  by  years  of  faithful  service  has 
shown  himself  trustworthy,  vigilant,  and  com- 
petent, is  not  disqualified  for  further  employ- 
ment, and  proved  either  incompetent  or  care- 
less, and  not  trustworthy,  by  a  single  mistake 
or  act  of  forgetfulness  and  omission  to  exer- 
cise the  highest  degree  of  caution  and  presence 
of  mind.  The  fact  would  only  show  what  must 
be  true  of  every  human  being,  that  the  individ- 
ual was  capable  of  an  act  of  negligence,  for- 
getfulness, or  error  of  Judgment.  This  must  be 
the  case  as  to  all  employees  of  corporations 
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DDtil  a  race  of  servants  can  be  found  free  from 
the  defects  and  Infirmities  of  humanity.  A 
single  art  may,  under  some  circumstances, 
show  an  individual  to  be  an  improper  and  unfit 
person  for  a  position  of  trust,  or  any  particular 
service,  as  when  such  act  is  intentional  and 
done  wantonly,  regardless  of  consequences,  or 
maliciously.  80  the  manner  In  which  a  specific 
act  is  performed  may  conclusively  show  the 
utter  Incompetency  of  the  actor,  and  his  in- 
ability to  perform  a  particular  service.  But  a 
single  act  of  casual  neglect  does  not,  per  se, 
tend- to  prove  the  party  to  be  careless  and  im- 
prudent, and  unfitted  for  a  position  requiring 
care  and  prudence.  Character  is  formed  and 
qualities  exhibited  by  a  series  of  acts,  and  not 
by  a  single  act.  An  engineer  might  from  inat- 
tention omit  to  sound  the  whistle  or  ring  the 
bell  at  a  road  crossing,  but  such  fact  would 
not  tend  to  prove  him  a  careless  and  negligent 
servant  of  the  company.  The  company  is  only 
charged  with  the  duty  of  employing  those  who 
have  acquired  a  good  character  in  respect  to 
the  qualifications  called  for  by  the  particular 
service,  and  no  one  would  say  that  a  good  char- 
acter acquired  by  long  service  was  destroyed 
or  seriously  impaired  by  a  single  involuntary 
and  unintentional  fault.  (Murphy  v.  Pollock 
(1863)  15  Ir.  C.  L.  Rep.  224.)  But  this  appeal 
does  not  necessarily  depend  upon  the  correct- 
ness of  this  view  of  the  effect  to  be  given  to  a 
single  Instance  of  neglect.  All  that  the  cor- 
poration defendant  was  bound  to  do,  after  the 
occurrence,  was  to  inquire  into  it,  and  ascer- 
tain the  facts,  and  act  in  the  discharge  or  re- 
tention of  the  switchman  with  reference  to  the 
facts  as  ascertained,  as  reasonable  prudence 
and  care  should  dictate,  and  If  such  care  and 
caution  was  exercised,  the  company  is  not  lia- 
ble, although  its  general  agent  erred  In  judg- 
ment In  retaining  the  switchman  in  the  same 
service,  ordinary  care  and  a  reasonable  exer- 
cise of  discretion  and  Judgment  is  all  that  is 
necessary  to  absolve  the  corporation  from  the 
charge  of  neglect  of  duty  In  such  a  case." 

In  Kvansvllle  &  T.  H.  R.  Co.  v.  Guyton  (1888) 
116  Ind.  450,  the  court  said:  "The  idea  is  not 
to  be  tolerated  that  the  law  will  pronounce  a 
person,  who  is  shown  to  be  qualified  by  years 
of  efficient  service,  incompetent  because  of  a 
single  mistake  or  act  of  forget  fulness.  The 
fact  cannot,  however,  be  disguised  that  a  single 
act,  with  the  circumstances  surrounding  it, 
where  the  consequences  are  so  overwhelming 
us  the  bringing  of  two  trains  of  cars,  running 
at  a  high  rate  of  speed,  into  collision,  on  the 
same  railroad  track,  may  tend  very  strongly 
to  show  the  incompetency  of  the  actor  to  per- 
form the  service  to  which  he  was  assigned." 

The  mere  fact  that  a  yard  master  had  sent 
an  engine  upon  the  track  when  a  coming  train 
was  overdue  does  not  conclusively  show  that 
the  company  was  negligent  in  keeping  him  in 
Its  service,  since  he  might  have  had  informa- 
tion showing  that  the  train  would  not  arrive 
for  some  time.  Michigan  C.  R.  Co.  v.  Gilbert 
(1881)  46  Mich.  176. 

Of  course  there  is  no  difficulty  in  holding 
that  the  fact  that  an  engineer  in  a  coal  mine 
lias  on  a  previous  occasion  made  a  mishoist 
does  not  charge  his  employer  with  knowledge 
of  his  incompetency  so  as  to  make  it  liable  to 
one  killed  on  the  subsequent  occasion  of  a  mis- 
hoist,  where  there  is  no  evidence  that  it  was 
notified  of  the  accident.  Mulhern  v.  Lehigh 
Valley  Coal  Co.  (1894)  161  Pa.  270. 

In  Murphy  v.  Pollock  (1863)  15  Ir.  C.  L.  Rep. 
224,  Deasy,  B..  and  PIgot,  C.  B.,  held  that  the 
fact  of  an  employer's  hiring  and  retaining  in 
his  employment  an  incompetent  person  is  evi- 
dence from  which  a  Jury  may  fairly  infer  that 
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the  employer  was  aware  of  such  incompetency. 
Fitzgerald  and  Hughes,  BB.,  considered  that, 
even  supposing  a  reasonable  man  might,  fron» 
the  single  act  adduced  in  this  case  to  establish 
the  incompetency,  infer  that  he  was  wanting  in 
ordinary  skill  and  care,  such  a  deduction  wa» 
not  Itself  evidence  from  which  a  reasonable 
man  could  infer  want  of  reasonable  care  on  the 
master's  part  In  selecting  him  or  knowledge  of 
his  incompetence.  In  the  Exchequer  Chamber 
it  was  held,  on  a  review  of  the  facts,  that 
there  was  no  evidence  to  go  to  the  Jury  upon 
the  question  of  the  delinquent  servant's  incom- 
petency, or  of  the  employer's  knowledge  of 
such  Incompetency.  The  above  general  propo- 
sitions as  to  the  onus  of  proof  were  not  dis- 
cussed. 

In  Parker  v.  New  York  &  N.  E.  R.  Co.  aSOSt 
18  R.  I.  773,  the  court  denied  that  "the  point 
urged  by  plaintiff's  counsel,  viz.,  that  as  no- 
person  remained  at  the  switch  during  the  day, 
in  accordance  with  the  custom  to  have  some- 
one there  constantly,  the  Jury  may  properly 
have  inferred  that  the  defendant  knew  that  it 
was  unattended,  and  hence  was  guilty  of  negli- 
gence, is  of  any  importance,  so  long  as  someone- 
was  provided  to  look  after  the  same,  for  it  was 
clearly  not  necessarily  incumbent  on  the  de- 
fendant to  have  a  switchman  there  continuoaa- 
ly.  Its  duty  was  to  provide  a  competent  per- 
son to  take  care  of  the  switch  during  the  tem- 
porary absence  of  Tourtellot  [the  regular 
switchman]  and  having  done  this,  it  had  the 
right  to  presume  that  the  person  so  provided 
would  discharge  his  duty.  And  the  mere  fact 
that  he  did  not  remain  at  said  switch  continu- 
ously during  .  .  .  the  temporary  absence 
could  not  properly  be  construed  by  the  Jury  a» 
an  implied  notice  to  the  company  that  said 
switch  was  unattended." 

In  a  suit  against  a  railroad  company  by  a 
brakeraan  to  recover  damages  for  injuries  re- 
ceived while  coupling  cars,  evidence  that  the 
engineer,  shortly  before,  had  declared  to  the 
plaintiff  that  he  "would  as  soon  run  over  him 
as  not,"  Is  admissible  as  bearing  upon  the 
question  whether  the  company  selected  an  un- 
suitable man  for  engineer,  but  the  Jury  should 
be  charged  that,  if  the  malice  of  the  engineer 
toward  the  plaintiff  was  the  cause  of  the  in- 
Jury,  there  could  be  no  recovery.  Houston  Sc 
T.  C.  R.  Co.  V.  Willie  (1880)  63  Tex.  318,  87  Am. 
Rep.  756. 

8.  Several  prevUnu  deUnquetiHeB. 

The  controlling  principle  which  determines 
what  deductions  may  properly  be  drawn  from 
evidence  that  he  has  been  guilty  of  several 
derelictions  of  duty  before  the  particular  act 
which  caused  the  injury  In  suit  is  entirely  anal- 
ogous to  that  which  has  already  been  noticed 
In  connection  with  the  subject  of  prior  failure 
of  inanimate  appliances— that  i8,Buch  evidence 
is  competent  to  establish  negligence  on  the  mas- 
ter's part  in  retaining  the  servant,  but  not  to 
establish  the  actual  fact  that  the  servant  was 
wanting  in  due  care  at  the  time  when  the  acci- 
dent occurred,  or  was  generally  incompetent. 

The  former  branch  of  the  rule  Is  illustrated 
by  the  following  decisions: 

Negligence  in  retaining  a  servant  may  be  ea- 
tabllshed  by  showing  that  before  his  careless 
act  had  caused  the  injury  complained  of  he  had 
committed  several  acts  of  the  same  character. 
Huffman  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1888) 
78  Mo.  60. 

If  it  is  shown  that  the  master  knew  of  the 
acts,  or  that  they  were  of  such  a  character  and 
so  frequent  that  he  must  have  known  of  them, 
the  master  may  be  chargeable  with  negligence 


1898. 


WaLKOWSKI   ▼.    PfiNOKBK  <&  GOOEBIC  GONBOLIDATBD  MlN£8. 


95 


Id  retaining  each  servant.    Michigan  C.  R.  Co. 
r.  Gilbert  (IdSl)  46  Mich.  176. 

In  Pittsburgh,  Ft,  W.  &,  C.  R.  Co. v.  Ruby 
(ISH)  38  Ind.  204.  the  court  said:  "We  think 
that  it  is  well  settled,  not  only  by  the  authori- 
ties, but  in  reason  and  on  principle,  that  for 
the  purpose  of  showing  that  the  officers  of  a 
railroad  company  had  not  exercised  due  care, 
prudence,  and  caution  in  the  employment,  or  In 
retaining  in  service  of  careful,  prudent,  and 
skilful  persons  to  manage  and  operate  such 
road,  and  for  the  purpose  of  charging  such  cor- 
poration with  notice  of  the  incompetency  of  its 
employees,  it  may  be  shown  that  such  em- 
ployees had  been  guilty  of  specific  #cts  of  care- 
lessness, nnskll fulness,  and  incompetency,  and 
that  such  acts  were  known  to  such  officers 
prior  to  the  employment  of  such  agents,  or  that 
SQch  employees  had  been  retained  in  such  serv- 
ice after  notice  of  such  acts."  Citing  Gahagan 
7.  Boston  &  L.  R.  Co.  (1861)  1  Allen,  187. 

A  railroad  company  Is  liable  for  the  death  of 
an  employee,  caused  by  disobedience  of  its 
rales  by  a  fellow  servant,  where  such  disobedi- 
ence is  habitual,  and  has  come  to  its  knowledge 
and  is  pursued  with  Its  acquiescence,  or  is  the 
result  of  a  want  of  vigilance  in  supervising  the 
condnct  of  its  employees.  Whittaker  v.  Dela- 
ware &  H.  Canal  Co.  (1801)  126  N.  Y.  M4,  Af- 
firming mem.  (1890)  d4  N.  Y.  S.  R.  822. 

Evidence  that  a  certain  engineer  was  care- 
less in  handling  his  engine  in  making  coup- 
lings; that  he  had  been  reported  to  the  con- 
ductor; and  that  his  engine  was  constantly  be- 
ing repaired  for  defects  which  would  not  have 
occurred  bad  he  exercised  proper  care,— is  suf- 
ficient to  charge  the  railroad  company  with 
notice  of  his  incompetency,  although  there  is 
testimony  that  he  was  a  careful  and  safe  en- 
gloeer.  Houston  &  T.  C.  R.  Co.  v.  Patten  (1888 ; 
Tex.)  9  8.  W.  176. 

In  Coppins  V.  New  York  C.  &  H.  R.  R.  Co. 
aSW)  122  N.  Y.  667,  the  defendant  was  held 
liable,  where  the  servant  was  shown  to  have 
been  absent  several  times  a  month  at  an  hour 
when  his  presence  was  demanded  to  secure  the 
safe  operation  of  the  road,  and  this  dereliction 
of  duty  was  known  to  the  servant's  immediate 
superior. 

Where  it  appears  that  a  servant  has  been  re- 
peatedly guilty  of  carelessness  or  incompetency 
It  Is  usually  for  the  Jury  to  determine  whether 
the  master  knew  of  it  or  would  have  known  if 
be  had  exercised  ordinary  care.  Michigan  C. 
R.  Co.  V.  Gilbert  (1881)  46  Mich.  176. 

In  Chapman  v.  Erie  R.  Co.  (1874)  55  N.  Y. 
579.  evidence  was  given  that  the  negligent  serv- 
ant was  in  the  habit  of  drinking  dally,  many 
times,  and  had  become  somewhat  dissipated, 
and  that  he  was  intoxicated  on  the  night  of  the 
accident  The  evidence  of  knowledge,  or  notice 
to  the  defendant's  representatives, was  not  con- 
clusive, but  facts  were  proved  from  which  the 
Jury  might  infer  such  knowledge.  They  were 
accustomed  to  daily  intercourse  with  the  serv- 
ant, saw  him  in  drinking  places,  and  were  pres- 
ent on  some  occasions  when  he  drank.  On  one 
occasion  one  of  them  testified  that  he  repri- 
manded the  servant  for  drinking.  On  another 
occasion  a  witness  thinks  that  he  heard  the 
same  one  say  that  '^he  must  quit  this,"  refer- 
ring to  his  drinking  habits.  Held,  that  a  mo- 
tion for  a  nonsDlt  was  properly  denied.  The 
court  said:  "It  Is  quite  evident  that  both 
.  .  .  [the  employer's  representatives]  had 
an  opportunity  to  know  the  fact  from  actual 
observation;  and  we  think  the  Jury  might  infer 
that  they  did  know  it,  although  they  each 
testified  that  they  did  not  recollect  of  seeing 
khn  drlnk»  or  of  seeing  him  when  he  was 
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Intoxicated.  It  was  for  the  Jury  to  determine 
the  credibility  of  witnesbcs  and  the  weight 
and  construction  to  be  given  to  the  evidence.  If 
there  was  any  evidence  to  Justify  a  verdict,  the 
motion  for  a  nonsuit  was  properly  denied,  and 
we  think  there  was," 

Where  evidence  Is  given  tending  to  show 
that  a  servant  was  in  an  intoxicated  condition 
as  often  as  two  or  three  times  a  week,  that 
this  was  his  usual  condition  for  nearly  two 
years  before  the  accident,  during  all  the  time 
he  worked  for  the  defendant,  and  that  the  de- 
fendant's superintendent  was  personally  pres- 
ent at  the  place  of  that  work  every  other  day^ 
and  was  there  the  day  on  which  the  accident 
happened:  but  no  direct  testimony  is  offered 
that  defendants  knew  of  the  habits  of  Deia- 
mater,— it  is  error  to  nonsuit  the  plaintiff.  Ton- 
nesen  v.  Saifford  (18;^)  58  Hun,  415,—  the 
court  remarking  that  the  superintendent  was  so 
frequently  present  where  the  servant  was  at 
work,  and  the  habirs  were  proved  to  be  so  set- 
tled and  continuous,  that  it  was  a  question  for 
the  Jury  to  pass  upon  as  to  his  knowledge  or 
means  of  knowledge. 

Evidence  tending  to  show  that  during  the 
summer  preceding  the  accident,  the  delinquent 
servant  had,  on  numerous  occasions,  run  en- 
gines through  the  defendant's  yard  and  in  and 
across  the  streets  of  the  city  where  the  acci- 
dent occurred,  without  giving  any  notice  of 
their  movements;  that  this  was  known  to  the- 
traln  dispatcher  and  superintendent  of  the  de- 
fendant's road;  and  that  this  course  of  action 
upon  his  part  was  so  frequent  and  continuous- 
that  it  should  have  been  known  to  the  defend- 
ant's officers  if  they  had  properly  discharged 
their  duty, — Is  sufficient  to  Justify  the  submls- 
sion  to  the  Jury  of  the  question  whether  the  de- 
fendant's officers,  whose  duty  It  was  to  employ 
and  discharge  employees  occupying  the  posi- 
tion held  by  the  delinquent  servant,  knew,  or 
ought  to  have  known,  that  he  was  thus  habit- 
ually negligent.  The  court  committed  no  error 
In  submitting  the  question  of  defendant's  negli- 
gence to  the  Jury,  and  that  its  finding  upon 
that  question  should  be  upheld.  Wall  v.  Dela- 
ware, L.  &  W.  R.  Co.  (1889)  54  Hun,  450.  (Cop- 
pins  V.  New  York  C.  &  H.  R.  R.  Co.  (1888)  4^ 
Hun.  292.) 

Evidence  of  the  commission  of  several  pre- 
vious acts  of  negligence  similar  to  that  which 
caused  the  Injury  raises  a  question  for  the  Jury 
whether  the  master  was  negligent  in  keeping 
the  delinquent  servant  In  his  employment. 
Sutton  V.  New  York,  L.  E.  &  W.  R.  Co.  (1892> 
50  N.  Y.  S.  R.  514. 

In  Chapman  v.  Erie  R.  Co.  (1874)  55  N.  Y. 
570,  it  was  objected  that  the  trial  court  had 
erred  in  admitting  in  evidence  a  declaration  by 
the  defendant's  superintendent  that  he  had 
heard  that  the  negligent  servant  had  been  "off 
on  a  spree,  drinking;"  that  the  servant  did  not 
deny  It,  and  that  the  superintendent  repri- 
manded him  for  it.  The  court  of  appeals,  how- 
ever, said:  "As  evidence  of  the  fact  of  the 
habit  of  drinking  It  [the  declaration]  was  not 
admissible,  within  the  general  rule,  that  the  de- 
clarations of  an  agent  will  not  bind  the  princi- 
pal unless  made  at  the  time  of  doing  some  act 
within  the  scope  of  the  agency,  and  which  in 
fact  constitutes  a  part  of  the  act  itself  ([Luby 
V.  Hudson  River  R.  Co.  (1858)]  17  N.  Y.  131: 
[First  Baptist  Church  v.  Brooklyn  F.  Ins.  Co. 
(1863)]  28  N.  Y.  153.)  But  we  think  this  evi- 
dence was  competent  to  prove  notice  to  Fisk 
[the  superintendent].  Other  evidence  was  pro- 
duced that  Allison  [the  negligent  servant]  was 
in  the  habit  of  drinking  to  excess,  and  the  re- 
mark, If  it  had  reference  to  such  habit,  was 
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tpertlnent  to  establish  that  he  knew  It.  It 
would  be  competent  to  prove  that  a  third  per- 
son told  him  of  it :  and  It  la  more  satisfactory  to 
establish  the  fact  that  he  admitted  such  knowl- 
edge at  the  time.  It  is  eyidence  of  a  material 
fact.  An  admission  afterward  that  he  had 
.known  the  fact  would  stand  upon  a  different 
footing.  It  is  not  error  to  receiye  evidence,  if 
competent,  for  anjr  purpose." 

In  Hilts  V.  Chicago  &  G.  T.  R.  Co.  (1886)  55 
Mich.  437,  the  only  question  to  be  determined 
by  the  jury  was  whether  the  defendant  was 
negligent  in  falling  to  learn  as  to  habits  of  in- 
toxication of  the  engineer  who  was  competent 
and  safe  when  hired.  The  court  said:  "If  the 
engineer  was  addicted  to  the  habitual  use  of 
intoxicating  liquor  to  such  excess  that  his  in- 
toxicated condition  was  observed  and  known 
by  the  employees  and  others  coming  in  contact 
with  him  for  a  period  covering  several  months 
•of  time,  and  if  by  inquiry  or  observation  the 
■officers  of  the  company  during  that  time  would 
have  discovered  his  unfitness  for  the  position 
of  engineer  by  reason  of  his  habits  of  becom- 
ing intoxicated,  the  omission  to  make  inquiry 
•or  to  observe  his  condition  is  negligence  fully 
as  culpable  as  if  they  had  employed  a  notori- 
ously Incompetent  engineer  without  Inquiry." 
The  Jury  specially  found  that  before  the  acci- 
dent he  had  been  intoxicated  or  under  the  in- 
.fluence  of  liquor  when  running  his  engine  three 
times,  and  their  verdict  for  plalntifF  was  sus- 
tained. 

In  Zumwalt  v.  Chicago  &.  A.  R.  Co.  (1889)  35 
Mo.  App.  661,  the  only  evidence  tending  to 
show  that  during  the  period  of  a  brakeman's 
employment  he  had  exhibited  habits  of  in- 
toxication, was  testimony  of  one  witness  as  to 
such  habit  about  four  years  prior  to  the  acci- 
dent. The  court  remarked  that  this  testimony 
•did  not  fix  any  considerable  length  of  time  dur- 
ing which  these  habits  continued,  and  that 
there  was  no  evidence  to  show  such  habit  dur- 
ing the  subsequent  four  years.  The  defendant, 
on  the  other  hand,  adduced  a  mass  of  evidence 
tending  to  show  that  during  his  employment 
for  a  part  of  nine  years  with  short  Intervals 
•during  which  he  had  voluntarily  quit  work,  he 
had  demeaned  himself  as  a  sober  and  compe- 
tent man.  There  was  no  evidence  whatever 
that  any  officer  of  the  defendant,  having  power 
to  employ  and  discharge  brakemen  upon  ittf 
trains,  knew  of  any  such  habit  In  the  brake- 
man,  at  the  time  when  the  accident  took  place, 
•  or  at  any  other  time.  The  master  was  held  not 
liable. 

In  Frazler  v.  Pennsylvania  R.  Co.  (1860)  38 
Pa.  104,  80  Am.  Dec.  467,  it  was  held  that 
•'character  for  care  .  .  .  must  ...  be 
j>roved  by  evidence  of  general  reputation,  and 
not  of  special  acts."  The  court  referred  to 
•Qreenl.  Ev.  i|  461-i6i),  for  the  general  princi- 
ple, and  said:  "Character  grows  out  of  special 
acts,  but  is  not  proved  by  them.  Indeed,  spe- 
cial acts  do  very  often  indicate  frailties  or 
vices  that  are  altogether  contrary  to  the  char- 
acter actually  established.  And  sometimes  the 
very  frailties  that  may  be  proved  against  a 
man  may  have  been  regarded  by  him  in  so  seri- 
ous a  light  as  to  have  produced  great'  improve- 
ment of  character.  Besides  this,  ordinary  care 
implies  occasional  acts  of  carelessness,  for  all 
men  are  fallible  in  this  respect,  and  the  law 
demands  only  the  ordinary." 

But  this  has  been  said.  In  Pittsburgh,  Ft.  W. 
&  C.  R.  Co.  V.  Ruby  (1871)  38  Ind.  294,  to 
"stand  alone  unsustaiued  and  unsupported." 
The  following  decisions  are  based  on  the  sec- 
.ond  branch  of  the  rule: 

In  Hfttt  V.  Nay  (18S7)  144  Mass.  186,  the 
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plaintllT  desired  to  put  in  testimony  as  to  cer- 
tain specific  acts  of  carelessness  on  the  part 
of  the  foreman  while  engaged  on  the  same  job, 
and  before  the  accident  happened.  The  court 
said:  "This  was  properly  excluded.  Because 
a  servant  may  have  been  guilty  of  negligence 
on  certain  specified  occasions,  it  by  no  means 
follows  that  he  was  on  the  occasion  In  ques- 
tion, oV  that  he  might  not  ordinarily  be  a  care- 
ful  and  skilful  workman,  and  properly  em- 
ployed as  such.  The  investigation  of  other  in- 
dividual acts  of  alleged  carelessness  on  the 
foreman's  part  would  necessarily  have  a  tend- 
ency to  confuse  the  case  by  collateral  inquiries, 
to  protract^ it  indefinitely  if  those  Inquiries 
were  carefully  made,  and  to  mislead  and  disi 
tract  a  court  or  Jury  from  the  true  issue.  Etob- 
Inson  V.  Fltchburg  &  W.  R.  Coi  (1856)  7  Gray. 
02;  Maguire  v.  Middlesex  R.  Co.  (1874)  116 
Mass.  239." 

A  jury  should  not  be  told  that  if  they  find 
the  delinquent  fellow  servant  was  frequently, 
and  for  an  Improper  length  of  time,  absent 
from  his  post,  and  the  practice  was  known, 
they  might  consider  the  fact  as  bearing  on  the 
question  of  his  skill  and  competency.  Kindel 
V.  Hall  (1896)  8  Colo.  App.  63. 

Yet  in  Gier  v.  Los  Angeles  ConsoL  Electric 
R.  Co.  (1895)  108  Cal.  129,  it  was  remarked  that 
evidence  of  individual  acts  evincing  negligence 
or  incompetency  is  admissible,  not  to  show  his 
reputation,  but  that  the  employee  was  IneTlt- 
ably  unfit  or  incompetent. 

4.  AfUr  what  iirM  hnowUdot  of  mrvanff^  unHtncm 
vHXL  be  inferred. 

To  affect  the  employer  with  liability  for  the 
incompetency  of  a  servant,  it  is  not  necessary 
that  it  should  actually  be  brought  to  his  knowl- 
edge. If  It  continue  for  such  a  length  of  time 
that  a  careful  and  diligent  supervision  of  its 
business  ought  to  bring  it  to  light,  he  is  charge- 
able with  notice  of  its  existence.  Whlttaker 
V.  Delaware  &  H.  Canal  Co.  (1891)  126  N.  Y. 
544. 

Whether  the  master  ought  to  have  discov- 
ered, prior  to  the  accident  in  suit,  tiiat  the 
culpable  servant  had  been  so  frequently  guilty 
of  acts  Indicating  that  his  continued  employ- 
ment was  negligence  as  regards  his  coservants, 
is,  as  In  all  these  cases,  primarily  a  question 
for  the  jury.  The  extent  to  which  one  court  of 
eminence  has  gone  in  controlling  the  findings 
of  a  jury  will  be  apparent  from  the  elaborately 
discussed  case  of  Cameron  v.  New  York  C.  A 
H.  R.  R.  Co.  (1895)  145  N.  Y.  400.  where  a  ver- 
dict was  set  aside  by  which  a  railroad  company 
was  declared  to  be  negligent  in  retaining  a 
brakeman  who  had  habitually  violated  a  rule. 
The  following  extracts  from  the  opinion  suffi- 
ciently explain  the  grounds  upon  which 
the  conculsion  was  based:  "There  is  no 
arbitrary  rule  of  law  that  charges  the  master 
with  constructive  notice  of  the  negligent  omis- 
sions of  duty  on  the  part  of  a  coservant,  after 
the  lapse  of  a  certain  time,  under  all  circum- 
stances. The  doctrine  of  constructive  notice  Is 
founded  upon  reasonable  and  just  considera- 
tions, and  the  mere  lapse  of  time  is  not  always 
the  test  of  negligence  on  the  part  of  the  mas- 
ter. If  a  defect  exists  in  the  appliances  fur- 
nished the  servant  for  doing  his  work  of  such 
a  character  and  for  such  a  length  of  time  as  to 
enable  the  master  to  discover  and  remedy  it  by 
reasonable  vigilance.  Inspection,  or  examina- 
tion, then  the  law  will  Imply  notice,  since  he 
ought  to  know  what  can  thus  be  ascertained 
The  same  rule  will  apply  where  the  place  fur- 
nished to  the  servant  to  do  his  work  becomes 
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•defective,  danger^ous,  or  unsafe  by  use  or  other- 
wise.   So,  when  the  negligence  of  a  coservant 
in  performing  his  worlc  is  of  such  a  character 
as  to  leave  traces  or  evidence  of  it  in  the  work 
Itself,  which  can  be  seen  or  discovered  by  rea- 
-sonable    examination,    the    master    might    be 
•chargeable  aftep  It  had  continued  for  such  a 
length  of  time  as  to  render  it  reasonable  to  as- 
sume that  he  either  must  have  known  of  the 
omission  of  duty,  or  could  have  known  of  it  by 
the  exercise  of  reasonable  care,  or  where  the 
Incompetency  of  the  servant  is  frequently  dis- 
played under  the  eye  and  observation  of  some 
officer  or  foreman  who  represents  the  corpora- 
tion or  had  the  power  to  discharge  him.    But 
4iow  was  the  master  in  this  case  to  know  that 
Norton   habitually   violated   the  rules  for   his 
-own  protection  and  that  of  his  coservants?    His 
^crk  was  performed  on  freight  trains  running 
over  a  long  line  of  railroad,  with  little,  if  any, 
-opportunity  for  any  officer  or  representative  of 
the  company  to  watch  or  observe  him  at  any 
•one  point.    He  had  sufficient  ability  and  intelli- 
gence to  do  his  work,  and  his  omissions  of  duty 
were  purely  wilful  or  thoughtless.    It  would  be 
.manifestly  unreasonable  and  unjust  under  such 
-circumstances  to  impute  negligence  to  this  de- 
fendant for  the  sole  reason  that  during  four 
months  it   failed   to  detect  his  delinquencies. 
The  defendant  had  given  him  by  its  rules  plain 
and  simple  instructions  to  govern  his  conduct 
with  respect  to  the  switches,  and  there  was  no 
reason   to  suspect  that  they   would   be  disre- 
garded, since  it  was  quite  as  convenient  for  him 
to  obey  as  to  violate  them.    Moreover,  it  had 
In  these  same  rules  Invited  and  requested  all 
of  his   coservants  to  make  prompt  report   to 
zhe  company  of  any  neglect  or  disobedience  of 
the  rules  on  his  part,  and  no  complaint  had 
•T>een  made.    It  was  reasonable  to  assume  that 
Ills  coemployees,  whose  lives  might  be  endan- 
.gered  by  his  neglect,  would  observe  and  report 
ills  omissions  of  duty,  if  any,  and  if  they  failed 
to  observe  any,  how  can  it  be  said  that  the  de- 
fendant itself  was  in  fault  for  not  discovering 
what  his  coservants  themselves  had  not  discov 
•ered?    The  negligent  acts  of  Norton  took  place 
while  he  was  working  on  the  same  train  and 
Jn  a  like  capacity  with  the  deceased.   It  is  more 
reasonable  to  suppose  that  they  were  done  in 
his  presence,  or  under  his  observation,  than  to 
Imply  knowledge  on  the  part  of  the  defendant, 
.and  if  it  can  be  said  that  the  deceased  knew  of 
these  omissions  of  duty  on  the  part  of  his  fel- 
low brakeman,  and  failed  to  report  them,  he 
might  be* regarded  as  voluntarily  assuming  the 
risks  and  dangers  Incident  to  his  association  in 
41  common  work  with  a  careless  or  Incompetent 
coservant.    There  Is  a   manifest  inconsistency 
In  assuming  that  the  officers  or  representatives 
of  tlie  defendant  knew,  or  could  have  known,  of 
Norton's  violation  of  the  rules,  and  at  the  same 
time  that  the  deceased  did  not.    On  the  evl- 
<dence  in  the  case  it  is  true  that  the  defendant's 
servant  was  unfaithful,  and  that  his  want  of 
care  resulted  in  the  death  of  the  plaintiff's  in- 
testate.   But  the  defendant  cannot  be  made  lia- 
ble for  his  negligent  act,  unless  it  was  at  fault 
in  selecting  him  for  the  work,   which  is  not 
•claimed,  or  in  failing  to  adopt  such  means  as 
ordinary  prudence  and  care  would  dictate  to 
secure  his  fidelity,  and  we  are  unable  to  per- 
ceive what  more  it  could  have  done,  unless  it 
employed  other  men  to  watch  his  conduct,  and 
that  would  be  plainly  an  unreasonable  require- 
ment." 

•d.  Qenercd  reputation  of  the  delinquent  servant  as 

wjtice  to  the  mcuter. 

1.  GeiuraUy. 

Where  an  Injury  has  occurred  through  the  in- 
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competency,  recklessness,  or  unski  I  fulness  of  a 
servant  who  was  generally  known  and  reputed 
to  be  unfit,  reckless,  or  unskilful,  evidence  of 
the  fact  that  he  was  generally  so  reputed,  is 
competent  as  tending  to  show  that  the  master, 
by  the  exercise  of  that  ordinary  and  reasonable 
care  required  in  his  employment,  could  and 
ought  to  have  known  of  his  unfitness,  want  of 
skill,  or  reckless  habit.  Western  Stone  Co.  v. 
Whalen  (1894)  151  111.  472,  approving  the  follow- 
ing statement  of  principles  in  Shearman  &  Red- 
field  on  Negligence,  |  223:  "In  applying  the 
rule  Just  stated.  It  is  clearly  sufficient  for  a 
servant,  injured  by  the  incompetency  of  a  fel- 
low servant,  to  prove,  that  such  fellow  serv- 
ant's incompetency  was  actually  known  to  the 
master,  or  to  his  responsible  representative  to 
whom  the  power  of  discharging  had  been  dele- 
gated, or  that  either  of  them  had  received  in- 
formation of  the  fact  sufficient  to  put  a  reason- 
ably careful  man  upon  inquiry,  or  that  the 
servant  had  a  general  reputation  for  incompe- 
tency, to  such  an  extent  that,  if  the  master 
had  maintained  a  habit  of  vigilant  supervision 
and  Inquiry,  he  would  probably  have  learned 
the  fact." 

As  a  master  is  bound  to  use  due  care  both 
in  procuring  and  retaining  suitable  persons  as 
servants,  evidence  that  an  employee's  reputa- 
tion for  competency  was  bad,  Is  competent 
upon  the  question  whether  the  master  was  neg- 
ligent in  hiring  him.  Hatt  v.  Nay  (1887)  144 
Mass.  186. 

Hence,  where  evidence  has  been  given  that 
the  servant  through  whose  misconduct  the 
accident  in  suit  occurred  was  drunk  at  the  time 
of  such  accident,  it  is  proper  to  admit  evidence 
that  the  master,  through  his  agents,  knew  or 
ought  to  have  known,  from  a  due  supervision 
of  his  employees,  that  the  culpable  servant  had 
a  general  reputation  of  being  an  habitual  and 
excessive  drinker  of  intoxicating  liquors.  Bal- 
timore &  O.  R.  Co.  V.  Henthorne  (1886)  43  U. 
S.  App.  113,  73  Fed.  Rep.  634. 

On  the  other  hand,  evidence  going  to  show 
that  a  fellow  servant  of  the  plaintiff  had  a 
reputailon  for  recklessness  Is  incompetent, 
where  there  Is  no  proof  that  the  injury  in  suit 
was  caused  by  any  Improper  conduct  on  his 
part.  Hawk  v.  Pennsylvania  B.  Co.  (1887;  Pa.) 
9  Cent.  Rep.  786. 

So.  evidence  of  the  culpable  servants'  general 
reputation  for  Intemperance  is  irrelevant  where 
there  is  no  evidence  that  he  was  drunk  or  neg- 
ligent at  the  time  of  the  accident.  Norfolk  & 
W.  R.  Co.  V.  Hoover  (1894)  79  Md.  253,  25  L.  R. 
A.  710. 

An  instruction  is  erroneous  which  tells  the 
Jury  that  unless  the  culpable  servant  was  drunk 
at  the  time  of  the  accident,  and  his  negligence 
by  reason  of  such  drunkenness  produced  or 
contributed  to  the  accident,  evidence  of  gen- 
eral reputation  as  to  his  incompetency  is  not 
relevant  and  cannot  be  considered  "unless  such 
reputation  was  brought  home  to  the  knowledge 
of  the  defendant  before  the  accident."  The 
condition  thus  appended  Is  Inaccurate,  because, 
on  the  one  hand,  if  the  culpable  servant  did  not 
cause  the  accident,  the  master's  knowledge  of 
his  reputation  has  nothing  to  do  with  the  case; 
while,  on  the  other  hand,  if  the  culpable  serv- 
ant did,  by  his  Intemperance,  cause  the  acci- 
deut,  it  is  immaterial  whether  the  master  had 
actual  knowledge  of  his  bad  reputation,  inas- 
much as  he  was  negligent  in  not  knowing  It. 
Norfolk  &  W.  R.  Co.  v.  Hoover  (1894)  79  Md. 
253.  25  L.  R.  A.  710. 

Where  the  employer  Is  a  corporation,  unless 
actual  knowledge  of  the  habits  of  the  servant 
which  render  him  unfit  for  the  employment  is 
brought  home  to  some  one  of  its  officers  who 
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has  power  to  employ  and  discharge  such  em- 
ployees, the  plaiiitiir  must,  In  order  to  make 
out  the  right  to  recover  upon  the  ground  of  Its 
negligence  In  retaining  the  servant,  show  that 
the  unfit  habit  of  the  servant  was  so  notorious 
that  such  officer  or  officers  of  the  defendant 
ought  to  have  known  of  It  by  •reasonable  care 
and  inspection.  Zumwalt  y.  Chicago  &  A.  R. 
Co.  (1889)  35  Mo.  App.  661. 

If  the  Injury  result  from  the  negligence  or 
misconduct  of  an  agent  of  the  company,  liabil- 
ity can  be  imposed  on  It  by  showing  Incompe- 
tency of  the  agent,  and  the  want  of  reasonable 
care  and  prudence  In  h(s  selection,  or  his  con- 
tinuance In  place  after-  notice  of  his  unfitness. 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hughes 
a873)  49  Miss.  268. 

Evidence  that  an  employee  was,  when  first 
emph>yed,  reputed  to  be  an  habitual  drunkard 
In  the  community  where  he  lived,  and  that, 
while  in  the  employment,  he  was  drunk  every 
night,  is  competent  to  show  that  the  defend- 
ants knowingly,  or  in  ignorance  caused  by 
their  own  negligence,  employed  an  habitual 
drunkard,  and  thereby  occasioned  the  Injury. 
Oilman  v.  Eastern  R.  Corp.  (1865)  10  Alien, 
233,  87  Am.  Dec.  636,  13  Allen,  438,  90  Am.  Dec. 
210. 

This  case  was  followed,  and  the  general  prin- 
ciples elaborately  discussed,  in  the  following 
passage  of  the  opinion  In  Davis  v.  Detroit  &. 
M.  R.  Co.  (1870)  20  Mich.  105.  4  Am.  Rep.  364 : 
"If  the  defendants  continue  a  man  In  their  em- 
ploy who  is  so  notoriously  unfit  as  to  have  es- 
tablished a  general  reputation  to  that  effect, 
it  is  unreasonable,  the  plaintiff  argues,  to  sup- 
pose the  officers  of  the  defendants  ignorant  of 
that  fact,  unless  we  excuse  their  want  of  infor- 
mation on  the  ground  of  neglect  of  duty  on 
their  part  to  their  employees  and  the  public 
so  gross  as  to  make  it  proper  and  just  to  hold 
them  responsible  to  the  same  extent  as  If  they 
were  fully  Informed  of  all  the  facts.  And  If 
they  fail  to  inquire  Into  the  cause  of  accidents 
where  manifestly  this  is  an  important  part  of 
their  duty,  and  a  high  obligation  rests  upou 
them  to  accomplish  it  thoroughly  and  faith- 
fully, they  cannot  afterwards  Justly  plead 
their  ignorance  to  excuse  their  principal  from 
responsibility  for  other  accidents  resulting 
from  the  same  cause.  It  is  plain,  however, 
that  Harris  Is  not  shown  to  have  a  general  rep- 
utation for  carelessness  or  unfitness  of  any 
description.  No  one  ventures  to  express  an 
opinion  to  that  effect.  The  evidence  only  tends 
to  show  that  when  an  accident  occurred,  re- 
marks were  made  that  he  was  careless,  or  that 
he  went  too  fast.  They  were  such  remarks,  we 
suppose,  as  were  almost  certain  to  be  made  In 
any  case,  when  an  unfortunate  accident  occurs, 
while  the  consequences  are  exciting  the  by- 
standers, and  before  Inquiry  and  calm  consid- 
eration have  determined  whether  there  is  any 
basis  for  them  in  Justice  or  not.  Such  remarks 
are  of  very  trifling  importance,  and  if  they 
would  tend  to  convict  a  man  of  negligence,  few 
engineers  of  much  experience,  we  apprehend, 
would  escape  condemnation.  And  of  how  little 
Importance  they  were  In  the  present  case,  and 
how  little  likely  to  express  settled  opinions, 
may  be  inferred  from  the  fact  that  no  one  of 
the  persons  supposed  to  have  made  these  re- 
marks Is  placed  upon  the  stand  to  testify  to 
facts  which  would  Justify  them.  We  think, 
therefore,  that  the  evidence  of  reputation 
should  be  dismissed  from  further  consideration. 
It  will  not  be  inferred  from  what  we  have  said, 
that  we  should  hold  that  evidence  of  a  general 
reputation,  such  as  was  sought  to  be  proved  in 
this  case,  would  be  inadmissible.  From  the 
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language  employed  In  some  oases  it  might  be 
supposed  that  the  notice  of  unfitness,  which 
was  to  charge  the  employer,  must  be  nothing 
else  than  actual  notice;  but  we  are  not  dis- 
posed to  question  in  the  least  the  correctness- 
of  the  doctrine  advanced  In  the  case  of  Oilman 
V.  Eastern  R.  Corp.  (1865)  10  Allen,  233,  87  Am. 
Dec.  635,  and  which  put  upon  the  employer  the- 
re^ponsibility  of  negligently  employing  an  un- 
fit person,  generally  known  and  reputed  to  be- 
such,  notwithstanding  the  employer  may  in 
fact  have  been  ignorant  of  such  unfitness.  The 
Ignorance  itself  is  negligence  in  a  case  in  which 
any  proper  inquiry  would  have  obtained  the 
necessary  information,  and  where  the  duty  to- 
inquire  was  plainly  imperative.  See  Wright  ▼. 
New  York  C.  R.  Co.  (1862)  25  N.  Y.  666." 

In  Norfolk  &  W.  R.  Co.  v.  Hoover  (1894)  7» 
Md.  253,  25  L.  R.  A.  71,  the  court  put  the  ques- 
tion: "Can  you  fix  upon  the  master  a  failure- 
to  use  due  care  in  selecting  careful  servants  by 
showing  such  notorious  or  general  reputation 
respecting  the  servant's  unfitness  or  incompe- 
tency as  that  the  master  could  not,  without 
negligence  on  his  part,  have  been  ignorant  of  it 
when  he  employed  the  servant?"— and  an- 
swered it  as  follows:  "About  this  there  ought 
to  be  no  difficulty.  If  the  servant's  general  rep- 
utation before  employment  Is  so  notorious  as- 
to  unfitness  as  that  it  must  have  been  known 
to  the  master  but  for  his,  the  master's,  negli- 
gence in  not  informing  himself— if  he  could 
have  been  ignorant  of  It  only  because  he  failed 
to  make  investigation,- then  it  Is  obvious  A  at 
he  has  not  used  the  care  and  caution  which  the* 
law  demands  of  him  In  selecting  his  employees. 
Hence,  *the  servant's  general  reputation  for  un- 
fitness may  be  sufficient  to  overcome  the  pre- 
sumption that  the  master  used  due  care  in  his- 
selectlon,  even  though  actual  knowledge  of 
such  reputation  for  unfitness  on  the  master's 
part  is  not  shown.*    Wood,  Mast.  &  S.  §  420." 

In  Monahan  v.  Worcester  (1890)  160  Mass. 
43i),  the  court  said:  "The  master  Is  bound  to 
use  reasonable  care  in  selecting  his  servants, 
and  If  a  person  is  incompetent  for  the  work  he 
is  employed  to  do,  the  fact  that  he  is  generally 
reputed  in  the  community  to  want  those  quali- 
ties which  are  necessary  for  the  proper  per- 
formance of  the  work  certainly  has  some  tend- 
ency to  show  that  the  master  would  have 
found  out  that  the  servant  was  Incompetent,  if 
proper  means  had  been  taken  to  ascertain  the 
qualifications  of  the  servant.  We  cannot  say 
that  It  may  not  be  a  matter  of  comn^on  repute 
in  a  community  that  a  man  is  physically  weak, 
and  is  partially  blind  and  deaf." 

In  Chicago  &  A.  R.  Co.  v.  Sullivan  (1872)  63 
111.  293,  the  defendant  was  held  liable  on  the 
ground  that,  upon  the  evidence,  the  character 
of  the  servant  as  an  intemperate  man  must 
have  been  known  to  the  officers  of  the  com- 
pany, since  his  habits  in  that  regard  were  so 
notorious  among  the  men  and  so  long  continued 
that  It  was  impossible  that  the  division  super- 
intendent could  have  been  Ignorant  of  them. 

A  railroad  company  is  charged  with  knowl- 
edge of  the  reputation  of  a  watchman  who  has 
been  In  its  employ  for  nine  years,  where  such 
reputation  is  a  matter  of  common  knowledge 
in  the  county.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hnckctt  (18i>4)  58  Ark.  381. 

To  the  same  general  effect,  see  Lake  Shore 
&  M.  S.  R.  Co.  V.  Stupak  (1889)  123  Ind.  210; 
Grube  v.  Missouri  P.  R.  Co.  (1889)  98  Mo.  330, 
^  L.  R.  A.  776. 

The  general  reputation  of  the  culpable  em- 
ployee for  unfitness  at  any  time  during  his  em- 
ployment Is  admissible.  Hence,  testimony  as 
to  such  reputation  is  not  objectionable  for  the 
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reason  that  it  Is  not  distinctly  confined  to  a 
period  Just  preceding  the  receipt  of  the  injury 
by  the  plainUff.  Mexican  Nat.  R.  Co.  t.  Mus- 
ette (1804)  7  Tex.  Civ.  App.  109. 

But  negligence  cannot  be  imputed  to  a  rail- 
mad  compAny  for  not  knowing  the  reputation 
acquired  by  a  serrant  in  a  city  on  one  of  its 
Hues  ten  or  fifteen  years  before  the  accident  in 
Bult,  at  a  time  when  he  was  still  attending 
school  and  had  not  yet  entered  the  company's 
employment.  Balrd  r.  New  York  C.  &  H.  R. 
U.  Co.  (1897)  16  App.  Div.  490. 

Where  a  man  is  engaged  in  an  occupation, 
vhich,  like  that  of  a  railroad  engineer,  brings 
btm  into  contact  with  only  one  class  of  the 
community,  inquiries  as  to  his  reputation  must 
be  confined  to  that  class.  Oalveston,  H.  &  S. 
A.  R.  Co.  y.  Davis  (1803)  4  Tex.  Civ.  App.  4<», 
holding  that  a  question  worded:  **Do  you  know 
what  his  general  reputation  was.  and  how  he 
was  generally  regarded  as  to  care  and  compe- 
tency, while  running  his  engine?"— was  too 
generaL 

As  u  general  reputation  regarding  the  in- 
competency of  a  servant  is  admissible  on  the 
ground  that  it  furnishes  some  reason  to  be- 
lieve that,  if  the  master  had  exercised  due 
Ciire.  he  might  have  learned  or  heard  of  the  in- 
competency, it  necessarily  follows  that  "the 
reputation  of  a  foreman  amongst  a  few  work- 
men employed  under  him  is  not  a  general  rep- 
atatlon.  It  is  merely  the  opinion  of  a  small 
nu]»l>or  of  men,  of  which  there  is  no  suiBclent 
reiTson  to  suppose  the  master  may  be  cognizant 
or  which  he  may  be  bound  to  heed."  Driscoll 
T.  Fall  River  (1S05)  163  Mass.  105. 

The  principle  which  in  the  above  cases  Is 
seen  to  operate  to  the  disadvantage  of  the  mas- 
ter sometimes  inures  to  his  benefit. 

Thus,  the  general  reputation  of  a  servant 
for  competency  and  care  at  the  time  of  employ- 
ment, of  such  character  as  to  imply  information 
to  the  employer,  is  admissible  as  tending  to 
disprove  negligence  in  hiring  him.  Illinois  C. 
R.  Co.  V.  MorrlBsey  (1891)  45  111.  App.  127. 

There  can  be  no  inference  of  negligence  on 
the  part  of  a  railroad  company  In  regard  to  the 
employment  of  a  brakeman  where  there  is  no 
evidence  that  he  had  not  a  good  reputation  at 
the  time  of  his  hiring,  or  at  any  other  time 
than  during  two  days  during  which  be 
had  been  engaged  in  making  a  single  trip  on  a 
certain  train.  Van  Dusen  v.  Lake  Shore  &,  M. 
8.  R.  Co.  (iooi)  12  N.  Y.  S.  R,  301. 

In  one  case  we  find  this  remark:  "Reputa- 
tion is  not  competent  evidence  to  charge  a 
master  with  negligence  in  the  employment  of 
a  servant.  Because,  first,  it  may  be  false,  and, 
secondly  he  may  never  have  heard  tu"  Has- 
kin  v.  New  York  C.  &  H.  R.  R.  Co.  (1873)  66 
ivarb.  129. 

But  this  statement  is  altogether  too  sweeping 
as  the  foregoing  authorities  very  clearly  indi- 
cate. 

2.  ReptOation  n9t  evidence  cf  aervanVs  unfitness. 

In  some  cases  the  theory  has  been  advanced 
by  counsel  that  the  servant's  reputation  for  In- 
competency is  eridcuce  that  he  is  actually  in- 
competent, and  not  simply '  a  circumstance 
which  puts  the  master  upon  inquiry  as  to 
whether  he  Is  or  Is  not  competent.  But  this 
contention  has  always  been  rejected.  Thus,  It 
has  been  held  that  proof  that  an  engineer  has 
a  general  reputation  of  drunkenness  puts  the 
employer  on  inquiry  as  to  his  habits,  but  is  not 
conclusive  evidence  that  he  is  really  addicted 
to  the  liquor  habit.  Coegrove  v.  Pitman  (1804) 
103  Cal.  268. 

In  Pittsburgh.  Ft.  W.  &  C.  R.  Co.  v.  Ruby 
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(1871)  88  Ind.  294.  a  claim  that  the  only  evi- 
dence that  was  admissible,  for  the  purpose  of 
charging  the  company  with  notice  as  to  the 
Incompetency  of  an  employee,  was  his  general 
character,  was  rejected.  His  general  charac- 
ter might  be  not  only  good,  but  very  good, 
while  the  deiendant  had  actual  knowledge  that 
he  was,  in  point  of  fact,  careless,  negligent, 
reckless,  unskilful,  and  incompetent;  or  his 
general  reputation  might  be  that  of  a  sober 
man,  when.  In  point  of  fact,  the  defendant 
knew  that  he  was  In  the  hautt  of  getting 
drunk,  and  that  when  drunk  he  was  desperate 
and  reckless. 

In  Oler  v.  Los  Angeles  Consol.  Electric  R.  Co. 
(1895)  108  Cal.  120.  the  court  held  that  It  is 
the  character  of  the  employee  which  is  the 
object  of  ultimate  determination,  not  his  rep- 
utation, and  that  as  evidence  of  reputation 
becomes  necessary  only  where  there  is  an  in- 
ability to  furnish  direct  proof  of  the  employer's 
knowledge,  so  it  is  proper  only  after  the  es- 
tablishment of  the  fact  that  the  employee  is  in 
truth  an  unfit  person.  It  said:  "Reputation 
is  not  proof  of  that  fact.  A  man's  reputation 
may  be  at  variance  with  his  character  or  in 
accord  with  it.  He  may  be  reputed  reckless, 
and  in  fact  be  careful.  An  employer  is  not 
bound  to  discharge  an  employee  merely  because- 
of  his  ill  repute;  but  he  is  culpable  if  he  re- 
tains in  his  employ  a  servant  with  a  bad  rep- 
utation, well  fo-'mded." 

The  doctrine  that  specific  acts  of  carelesness. 
are  not  admissible  as  evidence  of  incompetency 
was  also  recognized  in  Galveston,  H.  &  8.  A.. 
R.  Co.  V.  Davis  (ISaS)  4  Tex.  Civ.  App.  468. 

Evidence  of  previous  specific  acts  of  negli- 
gence on  the  part  of  the  culpable  servant, 
known  to  the  master's  superintendent,  is  not 
admissible  as  bearing  upon  the  question  wheth- 
er he  was  negligent  in  setting  the  plaintiff  to 
work  In  an  unsafe  place, or  in  failing  to  warn 
him  of  the  danger  to  which  he  was  exposed  in 
that  place.  Connors  v.  Morton  (1894)  160  Mass. 
333. 

A  servant's  reputation  for  carelessness  Is  not 
competent  evidence,  where  the  sole  question  at 
issue  is  whether  he  discharged  his  duty  faith- 
fully at  the  time  of  the  accident.  Baltimore  & 
O.  R.  Co.  y.  Colvin  (1888)  118  Pa.  230.r 

8.  Nicknames  ae  evidence. 

Evidence  that  the  culpable  servant's  general 
reputation  prior  to  the  accident  was  that  he 
was  "a  little  off,"  and  that  among  railroad 
men  he  was  usually  called  "Crazy  Brown,"  is 
admissible  to  prove  the  master's  knowledge  of 
his  unfitness.  Park  v.  New  York  C.  &  H.  R.  R 
Co.  (1805)  85  Hun,  184. 

The  fact  that  a  servant  is  called  by  his  fel- 
low employees  "Crazy  Nolan"  is  not.  In  the  ab- 
sence  of  other  proof,  competent  evidence  to 
show  that  he  Is  actually  crazy.  Marrinan  v.  New 
York  C.  &  H.  R.  R.  Co.  (1807)  13  App.Dlv.  430. 
(In  this  case  the  court  seems  to  have  scarcely 
realized  the  true  force  of  the  distinction  be- 
tween the  admissibility  of  such  evidence  to 
show  constructive  notice  to  the  master,  and 
its  admissibility  to  prove  the  fact  in  regard  to 
which  the  reputation  existed.) 

In  a  subsequent  case  this  ruling  was  cited 
with  approval,  and  a  new  trial  ordered,  on  the 
ground  that  the  Jury  had  not  been  left  unin- 
fiuenced  by  the  evidence  of  a  nickname, 
("crazy")  which  had  been  applied  to  the  culpa- 
ble ser?^ant.  Baird  v.  New  York  C.  &  H.  R.  R. 
Co.  (18071  16  App.  DIv.  400. 

Evidence  that  an  engineer  In  defendant's  em- 
ploy,through  whose  negligence  plaintiff  was  in 
jured,  was  known  by  the  nicknames  of  "Crasy 
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Pete"  and  the  "Wild  Iplshman."  1b  Inadmissi- 
ble either  for  the  purpose  of  showing  that  the 
englnet;r  was  Incompetent  or  negligent,  or  for 
the  purpose  of  showing  that  the  employer  knew 
of  his  Incompetence  or  negligence.  St.  Louis, 
A.  &  T.  H.  B.  Co.  V.  Corgan  (1891)  49  111.  App. 
229. 

••Nicknames  are  not  so  generally  expressive  of 
the  characteristics  of  the  persons  to  whom  they 
are  applied  as  to  be  competent  evidence  for  th«« 
purpose  of  proving  that  the  bearer  of  the  name 
possessed  the  characteristics  denoted  by  a 
nlcknume."  Marrlnan  v.  New  York  C.  &  U. 
R.  E.  Co.  (18971  IS  App.  Ulv.  489. 

e.  Omission  to  ascertain  capacUy  of  servant  who  is 
injured. 

A  corollary  from  the  principle  that  if  a  per- 
son of  apparently  full  age  and  mature  under- 
standing undertakes  certain  duties  he  Is  pre- 
sumed to  appreciate  and  accept  the  risks  Inci- 
dent thereto  (see  Bailey's  Personal  Injuries,  ft 
2718  et  seq.)  Is  that  nn  employer  where  he  hires 
a  man  of  twenty  years  of  age  Is  not  bound  to 
examine  him  as  to  his  experience  and  capacity 
with  a  view  to  ascertain  whether  he  needs  in- 
struction as  to  the  dangers  of  the  work.  O'Neal 
V.  Chicago  &  I.  Coal  R.  Co.  (1892)  132  Ind.  110; 
Pittsburgh,  C.  &  S.  L.  B.  Co.  v.  Adams  (1886) 
105  Ind.  161.  ^  ... 

The  case  Is  different  where  a  servant  hired 
for  one  kind  of  work  Is  directed  to  perform 
i.ome  other  rcQulrlng  special  skill.  Thus  the 
act  of  a  foreman  In  directing  a  common  laborer 
employed  to  break  stone  and  drill  holes,  to 
draw  a  charge  from  a  blast,  without  ascertain- 
Ing  what  his  knowledge  or  experience  Is.  con- 
stitutes negligence  as  matter  of  law.  Vltto  v. 
Farley  (1895)  16  Misc.  163.  ,     .       . 

Sbe  also  the  note  on  the  Duty  to  Instruct  a 
Servant,  which  will  shortly  appear  In  this  se- 
ries, for  other  cases  Illustrating  this  principle 
from  an  analogous  standpoint. 

X.  Emplover's  duty  as  to  the  9UvervM4m  of  applC- 
ances  nototoned  by  him  hwbused  by  hU  servantM, 

a.  Introd%utory. 


The  precise  extent  of  the  responsibility  of  an 
employer  In  regard  to  the  supervision  of  Instru- 
mentalities which  he  does  not  own,  but  which 
his  servants  are  obliged  to  make  use  of  In  the 
course  of  their  work,  is  not  easy  to  determine 
from  the  adjudged  cases. 

Of  course  if  they  have  become  for  practical 
purposes  a  portion  of  his  business  plant,  no 
distinction  can  logically  be  based  upon  the  bare 
circumstance  that  he  has  a  merely  qualified 
right  of  property  In  them. 

Thus,  the  fact  that  the  track  on  which  a  rail- 
road company  operates  Its  trains  belongs  to  an- 
other company  does  not  relieve  It  of  Its  obliga- 
tion to  use  due  care  to  see  that  It  Is  kept  In  a 
safe  condition  for  the  use  of  the  trainmen. 
Smith  V.  Memphis  &  L.  B.  B.  Co.  (1883)  18 
Fed.  Rep.  304  (in  charge  to  Jury). 

So,  the  fact  that  an  employer  does  not  own 
a  machine,  and  does  not  know  that  It  Is  defec- 
tive, does  not  relieve  him  from  liability  for  an 
injury  to  an  employee  caused  by  a  defect  there- 
in, whore  he  pays  for  the  use  of  such  machine, 
and  It  is  used  under  the  superintendence  of  his 
foreman  and  representative.  Hlgglns  v.  Will- 
iams (1896)  114  Cal.  176. 

Some  rulings  ascribe  a  considerable  Import- 
anc**  to  the  question  whether  the  employer  had 
or  had  not  the  power  to  control  the  Instrumen- 
talities. 

A  warehouseman  who  receives  cargo  from  a 
vessel  upon  a  swinging  stage  placed  in  position 
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by  those  In  charge  of  the  vessel,  and  entirely 
under  their  control  and  management,  Is  not 
responsible  for  the  giving  way  of  the  support- 
lug  tackle,  unless  It  Is  shown  that  he  neglected 
his  duty  of  Inspection  and  warning,  and,  In  the 
absence  of  anything  to  excite  suspicion  or  ap- 
prehension, he  may  assume  that  due  care 
would  be  used  by  those  In  charge  of  the  vessel. 
Moynlhan  v.  King's  Windsor  Cement  Dry 
Mortar  Co.  (1897)  168  Mass.  460. 

In  Dixon  v.  Western  U.  Teleg.  Co.  (1895)  71 
Fed.  Rep.  143.  It  was  held  that  "when  in  the 
course  of  the  erection  of  a  telegraph  pole,  an 
occasion  arises  for  the  casual  and  sporadic  use 
of  a  telephone  pole  belonging  to  another  com- 
pany, to  remove  an  obstructing  wire,    .    .    . 
[It  was  not  a]  breach  of  the  master's  duty  to 
direct   an   emploj'oe   to   climb   such   telephone 
pole  without  a  previous  inspection  of  It  hav- 
ing been  made.    Whether  the  defendant  would 
be  responsible  for  a  failure  to  inspect,  if  the 
pole  had  belonged  to  lt,"was  a  question  which 
It  was  deemed  not  to  be  necessary  to  consider." 
In  Hughes  v.  Maiden  &  M.  Gaslight  Co.  (1897) 
168  Mass.  395,  plalntlfC  was  injured  while  work- 
ing In  a  trench  which  was  neither  dug  nor  con- 
trolled by  the  defendant.      The  court,  In    dis- 
cussing the  question  what  the  plaintiff  had  a 
right  to  expect  when  set  to  work  in  such  a 
place,  said:    ''He  had  not  a  right  to  expect  it 
to  shore  the  sides  of  the  trench  or  to  make  it 
safer  than  It  was.  because,  as  was  manifest, 
and  as  the  plaintiff  must  be  taken  to  have 
known,  the  defendant  had  no  control  over  the 
trench.    He  had  a  right  to  expect  that,  if  tne 
defendant  knew  of  any  danger  which  the  plain- 
tiff did  not  know  and  ought  not  to  be  assumed 
to  know.   It  would  inform  him.    But  no  such 
kncwledge  on  the  part  of  the  defendant  was 
shown.    It  does  not  appear  to  have  known  any- 
thing except  what  was  visible  to  the  eye,  or 
to  have  been  able  or  bound  to  infer  from  what 
was  visible  anything  which  the  plaintiff  with 
his  experience  was  not  equally  able  to  infer. 
What  more  could  It  liave  done?   There  is  no 
reason  to  suppose  that  inspection  would  have 
disclosed   anything   beyond   the   visible   facts, 
and  therefore  It  Is  not  necessary  to  consider 
whether  the  duty  of  Inspection  existing  with 
regard  to  cars  received  from  connecting  lines 
to  be  forwarded  on  a  railroad  would  be  held  to 
exist  In  such  a  case  as  this." 

Compare  also  the  remarks  of  Morton,  J.,  in 
Trask  v.  Old  Colony  R.  Co.  (1892)  166  Mass. 
298:  "It  may  not  be  necessary,  In  order  to  ren- 
der an  employer  liable  for  an  Injury  occurring 
to  an  employee  through  a  defect  in  the  ways, 
works,  or  machinery,  that  they  should  belong 
to  him,  but  It  should  at  least  appear  that  he 
has  the  control  of  them,  and  that  they  are  used 
In  his  buslnees,  by  his  authority,  express  or  Im- 
plied. .  .  .  Neither  the  employer  nor  any 
person  In  his  service  can  be  Justly  charged  with 
negligence  as  to  matters  over  which  they  have 
no  control." 

The  reasoning  In  these  cases,  however,  is 
scarcely  satisfactory,  lor  even  If  the  want  of  a 
power  to  exercise  over  the  instrumentalities 
that  limited  right  of  property  which  is  im- 
plied in  the  process  of  removing  some  dangerous 
defect  be  a  conclusive  ground  for  not  holding 
him  liable  for  the  existence  of  the  defect,  it 
docs  not  by  any  means  follow  that  he  may  not 
properly  be  held  liable  for  a  failure  to  perform 
the  concurrent  duty  which  arises  upon  the  dis- 
covery of  an  abnormal  defect,  the  duty,  that  Is 
to  say,  to  warn  the  servant. 

If  a  car  or  other  appliance  Is  actually  bor- 
rowed, the  employer  la  regarded  as  the  owner 
pro  tempore,  and  his  liability  is  measured  by 
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the  rule  at  to  fnmishlng  proper  inetnimentall' 
ties,  and  not  by  the  rale  as  to  Inspection  mere- 
ly. Thns,  It  is  held  that  the  owner  of  a  quarry 
using  a  car  furnished  by  a  railroad  company  to 
convey  stone  from  Its  quarry  to  the  railroad 
owes  the  same  duty  to  Its  employees  In  respect 
to  such  car  as  though  the  car  were  owned  by 
It.  Spaulding  y.  W.  N.  Flynt  Granite  Co.  (18d3) 
159  Mass.  S87,  distinguishing  the  cases  where 
<*ars  of  other  companies  are  received  merely 
for  forwarding. 

b.  Buie  OB  to  iheingpeetion  of  foreign  earn, 

1.  Qtneral  prindpUB, 

That  some  provision  must  be  made  for  the  In- 
spection of  these  is  universally  conceded  by 
courts  which  take  the  ground  that  the  receiv- 
ing compauy's  duty  is  fully  discharged  when  he 
has  employed  competent  inspectors.  Keith  v. 
New  Haven  &  N.  Co.  (1885)  140  Mass.  175;  S.  P. 
Clnciunatl.  H.  &  D.  R.  Co.  v.  McMullen  (1888) 
.117  Ind.  4.m 

The  rationale  of  the  doctrine  that  a  railroad 
company  Is  not  liable  for  the  negligence  of  the 
inspectors  of  foreign  cars  is  that  it  is,  in  this 
<*a8e,  not  the  duty  of  the  company  to  furnish 
appliances,  but  merely  to  make  proper  inspec- 
tion and  give  notice  of  defects  if  any  are  found, 
and  that  this  duty  is  performed  by  the  employ- 
ment of  a  suiDcient  number  of  competent  in- 
spectors, who  are  subjected  to  proper  rules  and 
instructions.  Cincinnati,  H.  &  D.  B.  Co.  v.  Mc- 
Mnlleu  (1888)  117  Ind.  439. 

The  duty  of  the  receiving  company  is  not  to 
furnish  a  proper  instrumentality,  but  proper  in- 
spection. Mackln  v.  Dostou  &  A.  R.  Co.  (1883; 
135  Mass.  201;  Keith  v.  New  Haven  &  N.  Co. 
(1885)  140  Mass.  175. 

"Railroads  are  compelled  to  haul  the  cars 
of  other  roads,  provided  they  appear  to  be  in 
an  ordinarily  safe  and  proper  condition.  As  to 
their  own  cars,  railroads  choose  which  they 
will  use;  as  to  the  cars  of  other  companies 
they  have  no  opportunity  for  selection;  because 
of  this,  the  duty  of  railways  in  respect  to  the 
cars  of  other  roads  is  merely  that  of  proper  In- 
spection. The  car  In  question  not  belonging  to 
appellant,  its  duty  was  not  to  use  reasonable 
diligence  to  baye  the  same  reasonably  safe,  but, 
before  making  use  of  it,  to  properly  inspect  it 
for  the  purpose  of  seeing  if  it  was  in  a  fit 
condition  for  use."  Chicago  &  6.  W.  R.  Co.  v. 
Armstrong  (1895)  62  111.  App.  228. 

"The  duty  of  the  receiving  company  Is  not 
that  of  furnishing  proper  machinery  and  in- 
strumentalities for  service,  and  seeing  that  the 
same  are  kept  in  safe  repair,  but  its  duty  is 
one  of  inspection;  and  this  duty  is  performed 
by  the  employment  of  sufficient  competent  and 
suitable  Inspectors,  who  are  to  act  under  proper 
Instructions,  rules,  and  superintendence.  If  It 
has  furnished  sdch  inspectors,  and  if  a  proper 
Inspectiou  Is  made  and  due  notice  of  defects 
liave  been  given  to  the  employee,  Its  measure 
of  duty  is  sotished."  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Myers  (1894)  24  U.  S.  App.  205,  63  Fed. 
Rep.  793,  11  C.  C.  A.  439. 

It  is  the  duty  of  a  railroad  company  to  in- 
spect cars  owned  by  or  received  from  another 
coiupany,  which  the  'employees  of  the  former 
are  rotinlred  to  handle  or  use,  where  there  are 
time  and  opportunity  to  do  so;  and  it  will  be 
liable  to  its  employees  for  injuries  resulting 
from  defects  In  such  cars  which  an  ordinary 
Inspection  would  have  discovered.  It  will  not 
be  excused  for  failure  to  perform  that  duty 
because  such  cars  are  only  used  for  a  brief 
time,  or  carried  a  short  distance,  nor  will  the 
mere  fact  that  the  company  is  not  required  to  I 
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repair  such  defects  relieve  It  from  the  obliga- 
tion to  Inspect.  [Syllabus  by  the  court.] 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Penfold  (1896) 
57  Kan.  14& 

Hence,  it  is  error  for  a  trial  court  to  hold, 
as  matter  of  law,  that  a  trainman  assumes  the 
risks  arising  from  the  want  of  an  inspector  of 
such  cars.  Bennett  v.  Greenwich  &  J.  R.  Co. 
(1895)  84  Hun,  216. 

For  a  total  failure  to  make  an 'inspection  the 
company  is  only  excused  when  the  defect  which 
such  an  inspection  would  have  disclosed  Is  one 
of  which  the  injured  servant  had  actual  knowl- 
edge, or  which  he  could  easily  have  discov- 
ered. Missouri  P.  R.  Co.  v.  Barber  (1890)  44 
Kan.  612. 
See  generally  XII.,  Infra. 
"The  company  receiving  a  foreign  cor  can  be 
held  responsible  by  an  employee  who  sustains 
an  injury  from  its  defects,  only  for  failure  to 
furnish  a  competent  inspector,  or  for  failure  of 
the  inspector  to  exercise  due  care  in  making 
the  inspection."  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Myers  (1894)  24  U.  B.  App.  296,  63  Fed.  Rep. 
793,  11  C.  C.  A.  439. 

"The  fact  that  a  railroad  compiiny  has  no 
right  to  repair  the  foreign  car  which  caused 
the  Injury  does  not  relieve  it  of  the  duty  of  in- 
specting it"  Atchison,  T.  ft  S.  F.  R.  Co.  r 
Penfold  (1896)  57  Kan.  148. 

It  is  not  bound  to  take  such  cars  if  they  are 
known  to  be  unsafe.  Gottlieb  v.  New  York,  L. 
B.  ft  W.  R.  Co.  (1885)  100  N.  Y.  462;  Moon  v. 
Northern  P.  R.  Co.  (1S91)  46  Minn.  106. 

"If  the  car  came  to  it  with  any  defects  visi- 
ble or  discoverable  by  ordinary  inspection,  ItR 
duty  was  either  to  return  the  car  to  the  com- 
pany from  which  it  came  or  to  repair  it  suffi- 
ciently to  make  it  reasonably  safe.*'  Atchison. 
T.  ft  8.  F.  R.  Co.  V.  Myers  (1894)  24  U.  S.  App. 
293,  63  Fed.  Rep.  793,  11  C.  C.  A.  439. 

Where  foreign  cars  are  of  unusual  and  extra 
hasardous  construction  it  Is  the  duty  of  the 
railroad  company  to  know  that  they  are  co, 
nnd  to  warn  its  servants  of  the  Increased  dan- 
ger to  which  they  will  be  subjected  in  handling 
them.  Missouri  P.  R.  Co.  v.  White  (1890)  76 
Tex.  102. 

A  railroad  company  which  undertakes  to  haul 
a  foreign  car  in  Its  train,  and  has  had  an  op- 
portunity to  inspect  it,  is  liable  for  a  negli- 
gent failure  to  discover  dangerous  defects  in 
its  coupling  appliances.  Bender  v.  St.  Louis 
&  8.  F.  R.  Co.  (1897)  137  Mo.  240. 

That  the  cars  are  only  used  by  the  receiving 
company  for  a  short  time,  or  carried  a  short 
distance,  will  not  relieve  It  of  Its  duty  to  Its 
employees  of  Inspecting  such  cars.  Atchison» 
T.  ft  8.  F.  R.  Co.  V.  Penfold  (1896)  57  Kan.  148. 
The  duty  of  a  railroad  company  to  inspect 
cars  coming  from  other  roads  Is  not  limited  to 
cars  to  be  sent  out  upon  Its  own  road,  but  ap- 
plies to  cars  swltclied  from  the  other  road  to 
be  loaded  and  returned  to  the  road  from  which 
they  are  received.  Texas  ft  P.  R.  Co.  v.  Archi- 
bald (1896)  41  U.  S.  App.  567,  75  Fed.  Rep.  802, 
21  C.  C.  A.  520. 

The  company  being  under  the  obligation,  and 
having  the  right,  to  reject  foreign  cars  In  which 
It  discovers  a  dangerous  defect.  Is  not  absolved 
from  liability  for  an  Injury  due  to  such  a  de- 
fect by  a  constitutional  provision  compelling 
the  company  to  receive  such  cars.  Louisville 
ft  N.  R.  Co.  V.  Williams  (1893)  95  Ky.  199;  Illi- 
nois C.  R.  Co.  V.  Price  (1803)  72  Miss.  802. 

Similarly,  it  Is  held  that  a  statute  which 
makes  It  the  duty  of  every  railroad  to  receive 
and  forward  cars  of  other  roads  impartially 
and  dllijcently  dues  not  require  the  transfer  of 
cars  unfit  for  passage.  Smith  v.  Potter  (1881) 
40  Mich.  258.  41  Am.  Rep.  161. 
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The  duty  of  exercising  care  in  regard  to  the 
inspection  of  a  foreign  car  devolves  both  on  the 
forwarding  and  the  receiving  company.  Hence, 
the  fact  that  the  latter  has  been  negligent  in 
that  regard  does  not  sever  the  causal  connec- 
tion between  the  former's  broach  of  duty  in 
transferring  a  defective  car,  and  any  injury 
which  the  latter*s  employees  may  receive  in 
consequence  of  the  existence  of  that  defect. 
Moon  T.  Northern  P.  R.  Co.  (1891)  46  Minn. 
106. 

The  plaintiff  cannot  recover  for  injuries 
caused  by  a  defective  foreign  car  unless  he 
offers  some  evidence  tending  to  show  that  the 
defect  might  have  been  discovered  by  the  exer- 
cise of  ordinary  care. 

In  Carruthers  v.  Chicago,  R.  I.  &  P.  R.  Co. 
<i896)  55  Kan.  600,  it  did  not  appear  from  the 
evidence  at  what  point  beyond  an  inspecting 
station  called  Horton  the  defective  car  came 
upon  the  defendant's  road,  and  there  was  no 
account  of  it  further  than  another  inspecting 
station  called  Topelia.  The  court  said:  "If  it 
had  been  shown  that  the  rod  [of  a  handhold] 
was  loose  or  out  of  order,  or  the  wood  so  de- 
cayed at  the  place  of  fastening  as  to  render 
It  unsafe,  and  this  was  discoverable  by  ordinary 
Inspection  at  Horton  or  at  the  North  Topelca 
roundhouse,  then  it  would  be  a  matter  for  the 
Jury  to  determine  whether  the  defect  was 
Icnown,  or  by  the  exercise  of  ordinary  care 
ought  to  have  been  known,  by  the  defendant 
in  time  to  remedy  or  call  attention  of  em- 
ployees to  it  before  the  occurrence  of  the  cas- 
ualty. But  In  the  absence  of  any  such  proof 
the  district  court  was  right  in  sustaining  a  de- 
murrer to  the  evidence. 

Guthrie  v.  Maine  C.  R.  Co.  (1889)  81  Me.  572 
(see  XYII.  a,  post),  was  cited  by  counsel  for 
the  plaintiff  as  tending  to  establish  the  prop- 
osition that  if  a  car  with  defective  appliances 
is  taken  into  a  train,  and  an  injury  to  an  em- 
ployee results  from  it,  the  company  will  be  lia- 
ble without  proof  of  notice  of  the  defect  or  its 
equivalent.  But  the  court  did  not  think  that 
case  would  bear  such  a  construction,  for  the 
draw  bar  and  bumpers  of  the  car,  which  was 
the  instrument  of  the  injury,  had  been  broken 
off  before  the  casualty  complained  of,  and  this 
was  a  patent  defect,  of  which  the  railroad  com- 
pany was  bound  to  take  notice. 

Plaintiff's  counsel  also  referred  to  Chicago  & 
E.  I.  R.  Co.  V.  Knelrim  (1894)  152  III.  458,  de- 
cided by  the  supreme  court  of  Illinois,  but  in 
that  case  it  was  held  not  to  be  in  point,  as  it 
jippeared  that,  although  the  car  had  just  been 
inspected,  "the  nut  which  held  the  wheel  on 
the  brakesta'ff  was  off,  and,  from  the  rusted  ap- 
pearance of  the  threads  of  the  staff  (they  being 
filled  with  rust)  bad  been  off  for  several 
weeks,'*  and  the  absence  of  the  nut  was  the 
cause  of  the  injury. 

In  Elklns  v.  Pennsylvania  R.  Co.  (1895)  171 
Pa.  121,  it  was  contented  that  the  rule  which 
makes  a  railroad  company  responsible  to  its 
employees  for  the  condition  of  the  cars  it  re- 
ceives for  transportation  over  its  own  lines  was 
not  applicable  in  regard  to  cars  which  it  re- 
quires them  to  shift  from  one  place  to  another 
on  the  tracks  and  In  the  yard  of  a  shipper. 
This  contention  did  not  prevail,  the  court  say- 
ing: **Tbey  are  as  clearly  in  Its  service  in  the 
latter  case  as  in  the  former;  their  work  is  of 
the  same  nature  in  one  case  as  In  the  other, 
and  the  risks  attending  it  are  the  same.  No 
sufficient  reason  appears  for  discriminating  be- 
tween the  liability  of  a  railroad  company  for 
injuries  to  its  employees  In  handling  upon  Its 
own  line  the  cars  of  another  corporation  which 
are  *faulty  in  construction  or  dangerouiily  out 
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of  repair'  and  its  liability  to  them  tor  Injuries 
in  handling  such  cars  by  its  order  elsewhere. 
It  is  not  the  ownership  of  the  cars  or  of  the 
line  on  which  they  are  moved  that  imposes  the 
liability  upon  the  company,  but  it  Is  the  hand- 
ling or  shifting  of  them  by  its  order.  The  de- 
fendant company  was  not  bound  to  shift  cars 
In  the  yard  of  the  refining  company  without  a 
previous  Inspection  of  them.  If  the  latter  re- 
fused to  allow  an  Inspection  the  former  could 
have  properly  declined  to  engage  in  the  work 
of  shifting  them.  But  having  done  the  work  It 
is  responsible  to  Its  employees  for  injuries 
caused  by  the  unsafe  condition  of  the  cars  they 
were  required  to  handle." 

In  a  short  per  curiam  opinion  the  supreme 
court  of  Pennsylvania  has  held  that  the  rule 
applicable  to  railroad  companies,  requiring 
them  to  inspect  cars  of  other  companies  us(h1 
for  transporting  freight,  before  permitting 
their  employees  to  handle  them,  is  not  appli- 
cable to  companies  or  persons  on  whose  sidings 
loaded  cars  are  delivered  for  the  purpose  of 
permitting  them  to  unload  the  freight.  Mc- 
Mullen  V.  Carnegie  Bros.  (1883)  158  Pa.  618,  23 
L.  R.  A.  448. 

2,  Degree  of  care  required. 

The  prevailing  rule  is  that  the  liability  of  a 
railroad  company  in  respect  to  foreign  cars  is 
the  same  in  every  respect  as  It  is  in  respect  to 
its  own  under  similar  circumstances;  that  is 
to  say,  foreign  cars  must  be  inspected  with  as 
much  care  as  would  be  bestowed  upon  the  ex- 
amination of  its  own  cars  at  way  stations  as 
contrasted  with  stops. 

A  railway  company  "is  answerable  for  the 
same  degree  of  cnre  and  diligence"  in  regard  to 
the  inspection  and  repair  of  foreign  cars  as  it 
Is  in  the  care  of  its  own  cars.  Fay  v.  Minne- 
apolis &  St.  L.  R.  Co.  (1883)  30  Minn.  231. 

A  railroad  company  "Is  under  the  same  obli- 
gation with  reference  to  the  inspection  of  for- 
eign cars  as  Is  enjoined  In  respect  to  its  own 
cars."  Louisville  &  N.  B.  Co.  v.  Reagan  (1896) 
96  Tenn.  128.  following  Gottlieb  v.  New  York, 
L.  B.  &  W.  R.  Co.  (1885)  100  N.  T.  462. 

There  is  no  distinction  between  the  liability 
of  a  railroad  company  in  respect  of  its  own 
cars,  and  those  belonging  to  another  company 
which  came  to  it  for  transportation  over  its 
own  line.  Reynolds  v.  Boston  &  M.  R.  Co. 
(1891)  64  Vt.  66. 

The  case  which  is  most  often  cited  as  to  the 
general  duty  of  a  company  in  respect  to  the  In- 
spection of  foreign  cars  is  Gottlieb  v.  New 
York,  L.  E.  &  W.  R.  Co.  (1885)  100  N.  Y.  462, 
Aff'g  (lvSS3)  29  Hun,  637,  where  a  brakeman 
was  injured  owing  to  the  fact  that  the  buffers 
of  two  such  cars  were  too  short  to  admit  of  his 
going  between  them  as  they  left  a  space  of  only 
6  inches.  The  court  said:  "The  defect  was  an 
obvious  one,  easily  discoverable  by  the  most  or- 
dinary inspection,  and  it  would  seem  to  be 
the  grossest  negligence  to  put  such  cars  Into 
any  train,  and  especially  into  a  train  consist- 
ing of  cars  of  different  gauge.  But  these  two 
cars  did  not  belong  to  the  defendant.  They 
belonged  to  other  companies  and  came  to  it 
loaded,  and  it  was  drawing  them  over  its  road 
to  their  destination.  They  were  in  good  repair, 
and  the  defects  were  ifi  their  original  con- 
struction, they  being  just  as  they  were  orlgl- 
nally  made'.  The  defendant  claims  that  It  was 
bound  to  receive  and  transport  these  cars  over 
its  road,  and  was  under  no  responsibility  for 
any  defects  in  their  structure,  and  that  the 
plaintiff,  upon  entering  its  employment,  as- 
sumed all  risks  from  such  defects."  After  re- 
viewing some  of  the  cases,   and  pointing  out 
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that  thej  are  not  entirely  harmoniouB,  bat  that 
they  all  hold  that  the  company  drawing  the 
<;ar8  owes,  in  reference  to  them,  some  duty  to 
its  employees,  the  court  proceeded  thus: 
••When  cars  come  to  it  which  hare  defects  Tlsi- 
ble  or  discoverable  by  ordinary  Inspection,  it 
must  either  remedy  such  deiFects  or  refuse  to 
take  such  cars ;  so  much,  at  least ;  Is  due  from 
It  to  its  employees.  The  employees  can  no 
more  be  said  to  assume  the  risks  of  such  de- 
fects in  foreign  cars  than  ifk  cars  belonging  to 
the  company.  .  .  .  The  rule  imposing  this  re- 
sponsibility is  not  an  onerous  or  inconycnient 
•or  Impracticable  one.  It  requires  before  a  train 
starts,  and  while  it  is  upon  its  passage,  the 
same  inspection  and  care  as  to  all  the  cars  in 
the  train." 

In  a  later  New  York  case  (Ooodrlch  t.  New 
York  C.  &  H.  R.  R.  Co.  (1889)  116  N.  Y.  398, 
401,  S  L.  R.  A.  760).  these  views  were  relterat- 
-ed,  the  court  saying : 

•*The  employees  whose  duty  it  is  to  manage 
the  train  have  a  right  to  assume  that,  so  far  ati 
ordinary  care  can  accomplish  it,  the  cars  are 
-equipped  with  safe  and  suitable  appliances  for 
the  discharge  of  their  duty,  and  that  they  are 
not  to  be  exposed  to  risk  or  danger  through 
the  negligence  of  their  employer.*'  With  re- 
spect to  the  dangerous  conditions  which 
caused  the  accident  In  that  case,  yIz.,  bumpers 
-of  diCTerent  heights,  the  court  remarked:  '*The 
defect  complained  of  in  this  case  was  obrious 
4Uid  discernible  to  the  most  ordinary  inspection, 
and  could  have  been  easily  remedied.  It  Is  ar- 
gued by  the  defendant  that  It  had  fulfilled  Its 
•duty  when  It  had  furnished  for  the  use  of  its 
employees  crooked  links  which  could  be  used 
in  coupling  together  cars  upon  which  the  bump- 
ers were  of  different  heights.  We  do  not 
think  that  in  this  case  that  fulfilled  the  meas- 
ure of  defendant's  obligation.  It  could  not  be 
.so  held  unless  it  was  the  duty  of  the  plaintiff 
to  examine  and  inspect  the  cars  to  ascertain 
whether  the  coupling  appliances  were  in  prop- 
er condition.  The  duty  of  examination,  like 
the  duty  of  furnishing  the  proper  machinery 
and  appliances  in  the  first  instance,  rests  upon 
the  master.*' 

These  two  cases  were  cited  and  followed  in 
Baltimore  &  P.  K.  Co.  t.  Mackey  (1894)  157  U. 
&  72,  39  L.  ed.  624. 

Another  leading  case  on  the  subject  is  Gut- 
ridge  v.  Missouri  P.  K.  Co.  (1887)  94  Mo.  468, 
where  the  court  rejected  the  contention  of  the 
•defendant,  that  it  had  a  right  to  assume  that 
the  car,  being  a  foreign  one,  was  reasonably 
safe  and  fit  for  the  uses  for  which  it  was  be- 
ing used,  and  said:  "Cars  coming  from  one  road 
to  another  must  necessarily  be  subjected  to 
wear,  and  are  liable  to  be  rendered  unfit  for  use 
in  the  course  of  transportation,  and  this  muse 
be  known  to  t^e  receiving  company.  It  is  but 
the  result  of  the  most  common  observation. 
Willie  it  Is  not  incumbent  on  the  receiving  com- 
pany on  the  receipt  of  the  car  to  make  tests  to 
^scover  hidden  defects  in  the  construction,  still 
It  is  bound  to  inspect  foreign  cars  Just  as  it 
would  and  is  required  to  inspect  its  own,  after 
they  have  been  in  use." 

The  same  principle  is  recognized  in  the  fol- 
lowing cases,  in  most  of  which  the  New  York 
4ind  Missouri  rulings  are  expressly  approved : 
Louisville  &  N.  R.  Co.  v.  Davis  (1800)  91  Ala. 
487;  Sack  v.  Dolese  (1800)  35  III.  App.  636,  Aff'd 
4>n  other  grounds  in  (1891)  137  111.  129;  Louis- 
ville A  N.  R.  Co.  V.  Williams  (1803)  95  Ky.  199; 
Bomar  v.  LouisiaoA  North  &  South  R.  Co. 
(1890)  42  La.  Ann.  983,  and  1206;  Mateer  v.  Mis- 
souri P.  II.  Co.  (1891)  15  S.  W.  970;  Ben- 
<ler  y.  St.  Louis  &  S.  F.  R.  Co.  (1896)  137  Mo. 
1240:  Mason  v.  Richmond  &  D.  R.  Co.  (1892)  111 ' 
41  L.  R.  A. 


N.  C.  482,  18  li.  R.  A.  845,  Following  Gottlieb 
V.  New  York,  L.  E.  &  W.  R.  Co.  (1885)  100  N. 
Y.  467;  Bennett  v.  Northern  P.  R.  Co.  (1891)  2 
N.  D.  112,  13  L.  R.  A.  465;  Jones  v.  New 
York.  N.  H.  &  H.  R.  Co.  (1897)  20  R.  L  pt.  1. 
p.  212;  Railroad  Co.  y.  McClanahan,  3  Tex. 
Law  Rev.  324.  cited  In  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Dorsey  (1886)  66  Tex.  148;  St.  Louis,  A.  &  T. 
R.  Co.  V.  Putnam  (1892)  1  Tex.  Civ.  App.  142; 
International  &  G.  N.  R.  Co.  v.  Kernan  (1890) 
78  Tex.  294,  9  L.  R.  A.  703;  St.  Louis,  A.  &  T. 
R.  Co.  V.  Putnam  (1802)  1  Tex.  Civ.  App.  142; 
Eddy  V.  Prentice  (1894)  8  Tex.  Civ.  App.  58. 
It  Is  error  to  give  a  charge  to  the  effect  that 
a  brakeman  assumes  the  risk  of  unequal  coup- 
lings on  foreign  cars.  Bender  y.  St.  Louis  & 
S.  F.  R.  Co.  (1896)  137  Mo.  240. 

The  amount  of  care  required  of  a  railroad 
company  to  inspect  cars  coming  from  other 
roads  to  be  merely  loaded  and  returned  is  not 
less  than  that  as  to  oars  to  be  sent  out  upon 
its  own  road.  Texas  &  P.  R.  Co.  v.  Archibald 
(1896)  41  U.  S.  App.  567,  75  Fed.  Rep.  802,  21 
C.  C.  A.  520.  (Refusal  to  give  instruction  to 
contrary  effect  held  proper.) 

The  effect  of  the  principle  established  by 
these  authorities  is  that  "a  railroad  company 
Is  under  legal  duty  not  to  expose  its  employees 
to  danger  arising  from  such  defects  in  foreign 
cars  as  may  be  discovered  by  reasonable  in- 
spection before  such  cars  are  admitted  to  its 
train."  Baltimore  &  P.  R.  Co.  v.  Mackey 
(1895)  157  U.  S.  72,  39  L.  ed.  624,  Affirming 
Mackey  v.  Baltimore  &  P.  R.  Co.  (1890)  8  Mack- 
ey, 282;  S.  P.  Missouri  P.  R.  Co.  v.  Barber 
(1890)  44  Kan.  612. 

It  has  even  been  said  that  the  "company 
must  exercise  a  high  decree  of  care"  in  re- 
gard to  the  inspection  of  foreign  cars.  Chica- 
go, B.  ft  Q.  R.  Co.  y.  Avery(1880)8  111.  App.  133. 
In  Indianapolis,  B.  ft  W.  R.  Co.  y.  Flanigan 
(1875)  77  III.  365,  it  was  also  remarked  by  the 
court,  arguendo,  that  if  the  draw-bar  in  a  for- 
eign car  which  caused  the  injury  In  suit  "had 
suddenly  become  out  of  order  it  could  hardly  be 
iPsisteU  that  defendant  would  be  liable  unless 
attention  had  been  called  to  the  defect,  or  the 
company,  by  the  exercise  of  a  high  degree  of 
care,  could  have  discovered  it  and  opportunity 
been  afforded  in  which  to  make  the  needed  re- 
pairs.'* 

But  this  expression  is  perhaps  rather  too 
strong.  The  usual  epithets  used  to  define  the 
degree  of  cnre  Incumbent  on  the  employer  are 
"ordinary,"  reasonable,  and  the  like.  It  is  more 
consistent  with  analogy  to  say  that  the  duty  of 
a  railroad  company  to  its  employees  in  respect 
to  appliances  on  cars  received  from  other  roads 
is  not  higher  than  that  in  respect  to  appliances 
on  its  own  cars.  That  duty  is  fully  discharged 
If  the  appliances  are  such  as  are  in  ordinary 
use,  though  they  may  not  be  the  best  or  safest 
for  the  purpose."  Dooner  v.  Delaware  ft  H. 
Canal  Co.  (1805)  171  Pa.  681. 

A  slightly  different  way  of  expressing  the 
same  principle  Is  that  a  railroad  company  is  re- 
sponsible for  the  consequences  of  such  defects 
in  foreign  cars  as  could  be  discovered  by  ordi- 
nary care.  McDonald  v.  Fltchburg  R,  Co. 
(1807)  19  App.  Dlv.  577. 

"Ordinary  care"  Is  also  the  standard  men- 
tioned in  Louisville  &  N.  R.  Co.  v.  Williams 
(1803)  95  Ky.  109;  Loujsvllle,  N.  A.  ft  C.  R.  Co. 
V.  Bates  (1896)  146  Ind.  564. 

The  words  "reasonable  care"  have  also  been 
used  in  this  connection.  Eddy  y.  Prentice 
(18^)4)  8  Tex.  Civ.  App.  58. 

The  exercise  of  "reasonable  precautions"  is 
required  in  other  cases.    Denver,  T.  ft  Ft.  W. 
B.  Co.  V.  Smock  (1807)  23  Colo.  456. 
"A  railroad  company  is  not  liable  to  Its  serv 
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unts  becaase  it  does  not  dlscoTer  all  defects 
In  the  cars  of  other  companies  coming  Into  its 
hands,  but  is  only  liable  for  such  defects  as 
should  have  been  discovered  by  reasonable  skill 
and  diligence."  Allen  r.  Unon  P.  R.  Co.  (1891) 
7  Utah,  239. 

In  Gottlieb  v.  New  York,  L.  B.  &  W.  R.  Co. 
(1885)  100  N.  Y.  462,  it  was  said  that  a  railroad 
company  is  at  least  responsible  for  the  conse- 
quences of  such  defects  as  would  be  disclosed 
by  "ordinary  inspection."  The  same  phrase  is 
used  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Penfold 
(1896)  57  Kan.  148. 

The  phrase  "ordinary  inspection"  is  also  used 
to  express  the  degree  of  care  which  the  receiv- 
ing company  must  exercise,  in  Louisville  &  N. 
R.  Co.  v.  Reagan  (1896)  96  Tenn.  128;  Carruth- 
ers  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1896)  55  Kan. 
600. 

An  Instruction  to  the  effect  that  the  defend- 
ant was  "not  bound  to  test  the  safety  of  a 
certain  foreign  car,  but  might  have  presumed 
that  it  was  in  good  condition,  if  it  required 
close  Inspection  to  determine  that  it  was  not 
in  good  condition,"  is  appropriate  only  to  a 
case  in  which  the  defect  was  latent  and  not 
discoverable  by  ordinary  inspection.  A  request 
for  such  an  instruction  is  therefore  rightly  re- 
fused where  the  defendant  has  taken  the 
ground  that  the  draw-head  which  injured  the 
plaintiff  was  so  battered  on  the  outside  as 
to  indicate  iti  defective  condition,  while  the 
conductors  of  the  incoming  and  substituted 
crews  both  admit  that  they  were  aware  of  the 
defect.  Louisville  &  N.  R.  Co.  v.  Reagan  (1896; 
96  Tenn.  128. 

In  other  cases  the  phrase  "proper  inspec 
tlon"  is  used.  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Myers  (1894)  24  U.  S.  App.  295,  63  Fed.  Rep. 
793,  11  C.  C.  A.  43l». 

Other  analogous  phrases  are  "due  inspec 
tlon."  Moon  v.  Northern  P.  R.  Co.  (1891)  46 
Minn.  106. 

"Reasonably  careful"  Inspection.  Moon  v. 
Northern  P.  R.  Co.  (1891)  46  Minn.  106. 

The  limit  of  a  railroad  company's  J.ity  us  to 
a  car  received  from  a  refrigerator  company  is 
"diligence  to  unow  that  it  is  serviceable." 
O'Connor  v.  Illinois  C.R.Co.(l891)88  Iowa.  105. 

More  elaborate  and  specific  statements  of  the 
nature  of  the  receiving  company's  obligation 
in  respect  to  examination  are  the  following: 

"The  Inspection  which  the  company  is  re- 
quire«l  to  make  of  a  foreign  car  tendered  to  It 
by  another  company  for  transportation  over  Its 
lines  is  not  merely  a  formal  one,  but  it  should 
be  made  with  reasonable  diligence,  so  that  its 
employees  will  not  be  exposed  to  perils  which 
rotiKOL'alle  core  vvould  have  guarded  against.' 
Atchison,  T.  A  S.  F.  R.  Co.  v.  Myers  (1894) 
2i  U.  8.  App.  295,  63  Fed.  Rep.  793,  11  C.  C.  A. 
430. 

"The  Inspection  which  a  company  is  required 
to  make  of  a  foreign  car  tendered  it  by  another 
company  for  transportation  over  its  lines,  is 
not  a  merely  formal  one,  but  should  be  made 
with  reasonable  care  so  as  to  furnish  Its  em- 
ployees with  reasonably  safe  appliances  for  i\he 
In  the  discharge  of  their  duties."  Patterson, 
Railway  Accident  Law,  if  290,  291,  Quoted 
with  approval  in  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Frv  (1891)  131  Ind.  319.  and  In  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Bates  (1896)  146  Ind.  564. 

•'The  Inspection  should  be  such  as  the  time, 
place,  means,  and  opportunity  and  the  require- 
ments and  exigencies  of  commerce  will  permit. 
If  the  company  has  used  ordinary  care  to  se- 
cure competent  inspectors,  and  inspection  is 
made  with  ordinary  care,  under  the  circum- 
stances, taking  Into  consideration  the  time, 
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place,  means,  and  opportunity  for  inspection,, 
and  the  defects,  if  any  are  discovered,  are  re- 
paired or  due  notice  thereof  given  to  the  em- 
ployee, the  duty  resting  upon  the  company  is- 
discharged."  Louisville,  N.  A.  &  C.  R.  Co.  y. 
Bates  (1896)  146  Ind.  564. 

"It  Is  immaterial  whether  the  car  with  the 
merchandise  '  belonged  to  the  one  corporation 
or  the  other;  It  was  the  duty  of  the  appellant,, 
by  inspection  or  otherwise,  to  ascertain  whether 
or  not  the  car  was  In  such  a  condition  as  that 
It  could  be  safely  handled  by  Its  subordinates 
This  care  to  be  exercised  is  not  such  as  would 
require-  the  company  receiving  the  car  to  test 
the  strength  of  the  metal  or  the  material  out 
of  which  it  was  constructed,  or  to  make  that 
rigid  examination  into  the  car's  condition  as 
could  only  be  arrived  at  by  actual  tests,  but 
the  care  must  be  of  at  least  an  ordinary  in- 
spection by  one  competent  to  know  whether  or 
not  the  car  is  in  a  safe  condition  for  transpor- 
tation, and  can  be  handled  by  a  subordinate 
who  will  exercise  ordinary  care  vdthout  dan- 
ger. There  are  different  appliances  used  for 
coupling  and  uncoupling  cars,  and  In  the  man- 
ner of  constructing  cars;  still  If  such  appliances 
are  those  ordinarily  used  by  the  road  on  which 
the  injury  occurs,  the  company  is  not  responsi- 
ble, if  the  difference  in  the  appliances  alone 
produces  the  injury.  A  car,  however,  may  be- 
so  constructed  or  built  as  to  render  it  more  than 
ordinarily  dangerous  when  attempting  to  couple 
It  with  other  cars  of  different  construction, 
and  when  this  Is  patent  the  company  must  see 
to  It  that  the  danger  is  removed."  Louisville 
&  N.  R.  Co.  V.  Williams  (1893)  95  Ky.  199. 

In  Richardson  v.  Great  Eastern  R.  Co.  (1875) 
L.  R.  10  C.  P.  486,  33  L.  T.  N.  8.  248,  Reversed 
in  (1876)  L.  R.  1  C.  P.  Div.  842,  35  L.  T.  N.  8. 
351,  24  Week.  Rep.  907,  the  duty  of  a  railway 
company  to  inspect  foreign  cars  was  exhaust- 
ively discussed.  The  plaintiff  was  a  passen- 
ger, and,  strictly  speaking,  the  case  does  not 
fall  within  the  scope  of  the  present  note,  but 
the  facts  were  such  as  to  make  the  decision 
quite  applicable  in  the  present  connection.  In 
the  opinion  delivered  in  the  court  of  appeal 
(1876)  L.  R.  1  C.  P.  Dlv.  842.  35  L.  T.  N.  8. 
351,  24  Week.  Rep.  907)  by  Jessel,  M.  R.,  it  is 
said:  "A  coal  truck  belonging  to  the  Birming- 
ham Wagon  Company,  but  which  had  been  let 
to  a  colliery  company,  came  on  to  the  defend- 
ant's line  at  Peterborough.  The  defendants 
:ire  compelled  by  statute  to  forward  foreign 
traflSc,  I.  e.,  through  traffic,  from  other  lines. 
It  seems  to  me  that  the  railway  company  are 
bound  to  take  reasonable  care  to  ascertain  that 
trucks  belonging  to  other  companies  and  per- 
Dons  so  coming  on  their  line  are  in  such  a  state 
as  to  travel  safely.  They  must  therefore  use 
due  diligence  in  the  examination  of  such 
trucks,  and  the  question  is  whether,  on  the 
facts  in  this  case,  that  obligation  was  dis- 
clmrged."  As  to  this  question,  the  evidence 
was  substantially  this:  At  Peterborough  there 
are  every  week  a  very  great  number  of  trucks 
sent  along  the  defendant's  line  from  other 
lines.  They  are  subject  to  a  "cursory"  ex- 
amination which  Is  not  of  a  very  minute  char 
acter,but  such  as  Is  usually  taken  In  such  cases, 
and  generally  found  sufficient.  By  these  usual 
precautions  two  defects  were  discovered,  one 
being  that  a  spring  had  lost  Its  camber  and  the 
other  a  crack  In  the  woodwork,  which  was  not 
so  material.  It  being  inconvenient  to  unload 
the  truck,  without  which  the  latter  defect 
could  not  be  remedied,  and  as  it  did  not  inter- 
fere with  the  safety  of  the  truck,  the  spring 
was  repaired  at  the  owners*  shop  near  l>y,  and 
on  Its  return  to  the  defendants,  their  servant 
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ascertained  that  the  repair  had  been  done,  and 
esamined  the  truck  In  the  nsnal  way,  to  see 
that  there  was  no  other  defect.  It  was  then 
sent  on,  and  the  accident  occurred  throu^rh  a 
defect  In  no  way  connected  with  the  two  de- 
fects previously  mentioned,  viz.,  a  defect  in  the 
axle,  which  might  have  been  discovered  by  a 
sufficiently  minute  examination.  Jessel,  M.  R., 
said:  **We  must  look  to  what  is  reasonable  In 
reference  to  the  exigencies  of  the  case.  The 
company  cannot  stop  all  foreign  trucks  and 
empty  them  for  the  purposes  of  a  minute  ex- 
amination. If  they  were  entitled  to  do  sd,  It 
would  practically  destroy  the  right  given  by 
statute  to  other  companies  of  having  the 
throng  traffic  forwarded,  and  give  a  monopoly 
to  the  company  itself.  The  suggestion  that 
they  should  do  this  is  too  absurd  to  bear  dis 
cusslon.  It  cannot  be  said  that  it  is  obligatory 
on  the  company  so  to  treat  the  foreign  trucks 
as  to  destroy  the  very  object  for  which  they 
went  sent  onto  the  line,  vis.,  for  the  purposes 
of  through  traffic.  There  must  be  some  reason- 
nble  limit  to  the  amount  of  examination  re- 
quired, and  the  substantial  question  was 
whether  the  mode  of  examination  adopted  by 
the  company  was  reasonably  satisfactory."  To 
the  question  whether  it  was  the  duty  of  the 
defendants  to  examine  the  axle  by  scraping 
off  the  dirt  and  minutely  looking  at  it— so  mi- 
nutely as  to  enable  them  to  see  the  crack— and 
so  to  prevent  or  remedy  the  mischief,  the  Jury 
answered  "No.**  To  the  question  whether  It 
became  their  duty  so  to  do  upon  discov- 
ering the  other  defects  the  Jury  answered,  **It 
was  their  duty  to  require  from  the  Birming- 
ham Wagon  Company  some  distinct  assurance 
that  it  had  been  thoroughly  examined  and  re- 
paired." But  Jessel,  M.  R.,  said:  **If  the  de- 
fect discovered  were  such  as  ought  reasonably 
to  Induce  a  person  of  experience  to  think  that 
some  other  defect  existed,  or  was  likely  to  ex- 
ist, then  there  would  be  a  duty  to  examine 
further,  but  if  the  defect  discovered  had  no 
probable  connection  with  any  other  undiscov- 
ered defect,  then  I  see  no  reason  why  any  fur- 
ther or  other  examination  should  be  made. 
Now,  I  read  the  answer  of  tne  Jury  to  the 
third  question  as  meaning  .  .  .  that  the  de- 
fendants ought  to  have  inquired.  But  there 
was  no  evidence  on  which  they  were  entitled 
to  find  that  such  a  duty  existed,  or  that  it  had 
been  neglected.  ...  If  it  was  the  defend- 
ants' duty  to  Inquire,  It  could  only  be  because 
they  were  bound  to  satisfy  themselves  of  the 
fitness  of  the  trucks,  and  if  so  bound,  they 
cc-uld  not  exonerate  themselves  by  mere  in- 
quiry of  the  wagon  company.  If  it  had  been 
proved  that  they  relied  on  mere  inquiry,  I  am 
not  sure  that  might  not,  per  se,  be  evidence 
of  negligence.  I  do  not  think  we  ought  to  give 
any  effect  to  this  finding  of  the  Jury,  and  the 
case  for  the  plaintiff  therefore  fails.  The  Judg- 
ment must  therefore  be  reversed." 

The  court  of  common  pleas  had  taken  the 
position  that,  under  the  circumstances,  thei 
had  been  a  want  of  reasonable  care  on  the  de- 
fendants' part  In  not  properly  overhauling  and 
repairing  the  car  which  had  been  found  de- 
fective, the  assumption  apparently  being  that 
the  case  was  one  in  which  provision  should 
have  been  made  for  general  repairs. 

This  theory,  as  was  pointed  out  by  Mellish, 
L  J.,  In  the  court  of  appeals  (  (1876)  1  C.  P.  Div. 
317.  35  L.  T.  N.  S.  361,  24  Week.  Rep.  907),  was 
based  on  a  misapprehension  of  the  facts,  as 
there  was  really  no  question  of  repair  at  the 
Junction  station,  other  than  with  respect  to 
tiie  defects  which  the  examination,  as  actually 
made,  had  disclosed.  ^ 
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I  A  statute  which  makes  it  the  duty  of  every 
railroad  to  receive  and  forward  cars  of  other 
roads  Impartially  and  diligently  does  not  re- 
quire the  transfer  of  cars  unfit  for  passage: 
but  it  does  require  that  no  unnecessary  delaya 
or  hindrances  shall  be  interposed,  and  that  air 
precautions  against  the  use  of  improper  canr 
shall  be  adopted  with  reference  to  reasonable, 
despatch.  Smith  v.  Potter  (1881)  46  Mich.  268, 
41  Am.  Rep.  161. 

It  is  not  incumbent  upon  the  receiving  com- 
pany "to  repeat  the  tests  which  are  proper  to 
be  used  in  the  original  construction  of  the  car, 
hut  it  may  assume  that  all  parts  of  the  car 
which  appear  upon  ordinary  examination  to  be 
In  good  condition  are  in  such  condition;'*  but 
the  duty  of  exercising  ordinary  care  requires  a 
more  careful  inspection  of  an  old  and  dilapi- 
dated car  than  of  one  in  appearance  of  which 
there  is  nothing  unusual.  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Bates  (1806)  146  Ind.  664. 

The  receiving  company  Is  not  liable  for  hid- 
den defects  ''which  could  not  be  detected  by 
such  an  Inspection  as  the  exigencies  of  traffic 
will  permit."  Patterson,  Hallway  Accident 
Law,  If  290,  201,  Quoted  with  approval  In  Chi- 
cago, St.  L.  &  P.  R.  Co.  V.  Fry  (1891)  181  Ind. 
ai9. 

No  negligence  can  be  Imputed  to  the  com- 
pany where  the  car  had  been  duly  inspected 
at  the  regular  station  a  short  time  previously. 
Chicago  &  A.  R.  Co.  v.  Pratt  (1883)  14  111.  App. 
.•146. 

If,  at  the  time  the  eyebolt  In  a  brakestaff 
gives  way,  the  car  has  run  such  a  short  dis- 
tance from  the  place  of  the  last  Inspection  that 
a  doubt  arises  whether  the  Inspection  was  made 
with  due  care,  that  question  should  be  left  to 
the  Jury.  Sheedy  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  (1898)  65  Minn.  367. 

The  duty  of  inspection  is  a  positive  and  af- 
flrmatlve  duty,  to  be  continuously  performed 
by  the  employer.  Hence  it  is  not  for  the  court 
to  say,  as  a  matter  of  law,  when,  where,  and 
how  often  a  foreign  car  shall  be  Inspected  by 
a  railroad  company,  or  that  it  should  not  have 
been  inspected  at  some  time  wi^ile  the  car  was 
under  the  company's  control.  Brann  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1880)  63  Iowa,  696,  86 
Am.  Rep.  248.  (As  to  how  often  Inspections 
should  be  made,  see,  generally,  subd.  supra.) 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Avery  (1880)  S 
111.  App.  133,  the  court,  waiving  the  question 
of  a  railroad  company's  liability  for  the  negli- 
gent acts  of  another  company  in  the  occupancy 
or  use  of  its  road,  or  of  Its  liability  for  the 
negligence  of  appellee's  fellow  servants, 
thought  it  plain  that,  "no  matter  whose  duty 
it  was  to  keep  the  car  in  repair  or  to  prevent 
Its  coming  into  appellant's  yard  in  a  damaged 
condition,  if  those  duties  were  neglected,  and 
the  car  permitted  to  come  into  appellant's 
yard  for  so  many  consecutive  days  that  appel- 
lant, In  the  exercise  of  a  high  degree  of  care, 
might  have  known  of  its  damaged  and  danger- 
ous condition  in  time  to  avoid  any  injury  there- 
from, then  appellant  would  be  liable  to  its  em* 
ployees  for  any  damage  occasioned  thereby, 
without  any  fault  of  their  own." 

A  doctrine  less  favorable  to  the  servant  than 
that  propounded  In  most  of  the  above  casea 
was  laid  down  by  the  majority  of  the  court  in 
Hallou  V.  Chicago,  M.  ft  St.  P.  R.  Co.  (1882)  64 
Wis.  267.  41  Am.  Rep.  31,  where  it  was  held 
that,  although  the  fastening  of  a  round  of  a 
ladder  in  a  foreign  car  may  be  so  insufficient  as 
to  show  culpable  negligence  on  the  part  of  the 
company  under  whose  supervision  it  was  fas- 
tened, yet  if  it  Is  In  apparently  good  condition 
the  company  which  receives  it  into  its  train 
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1ft  not  ^ilty  of  negligence  as  regards  a  servant 
who  Is  In  the  habit  of  handling  the  car  and  has 
the  same  means  of  knowledge  as  the  company 
Itself.  This  case  contains  one  of  the  most  elab- 
orate discussion^'-  of  the  subject  to  be  found  in 
the  reports.  The  majority  of  the  court 
thought  the  case  canie  under  the  rule  that, 
where  the  risks  of  a  service  were  unknown  to 
the  master  and  his  Ignorance  Is  not  owing  to 
any  negligence  on  his  part,  the  risk  is  with 
the  servant,  not  the  master.  This  conclusion 
necessarily  involved  the  corollary  that  the  duty 
•of  a  railway  company  with  regard  to  the  in- 
spection of  foreign  cars  Is  less  onerous  than 
that  duty  with  respect  to  Its  own  cars,  for  it 
was  conceded  that  the  fastening  of  the  slat 
was  Insutlident,  and  was  culpable  negligence 
on  the  part  of  the  company  responsible  for  the 
fastening.  Cassady.  J.,  snld  in  regard  to  the 
<!efect  which  caused  the  Injury:  "It  was  dis- 
coverable by  taking  out  the  bolts  and  looking 
beneath  the  slats  or  rounds.  So  the  sufficiency 
of  the  bolts,  as  to  length  as  well  as  slse,  might 
have  been  determined  by  the  application  of  a 
heavy  weight  or  by  a  strong  man  or  some  ma- 
•chine,  wrenching  the  same.  Assuming  that 
some  such  test  should  have  been  applied,  the 
questions  would  remain,  when,  by  whom,  and 
how  frequently?  If  properly  tested  by  the  man- 
ufacturer, then,  is  it  to  be  repeated  by  the  pur- 
chaser and  everyone  who  uses  the  same?  And, 
if  BO,  shall  he  go  beyond  ordinary  inspection, 
while  at  rest  or  In  use  to  the  extent  of  unmak- 
ing what  has  already  been  made?  There  is 
much  propriety  in  the  law  exacting  rigid  tests 
to  the  different  parts  in  the  first  instance  and 
while  a  car  is  In  the  process  of  manufacture, 
which  would  be  impracticable,  if  not  impossi- 
ble, to  repeat  every  time  a  loaded  car  passed 
from  one  railway  company  to  another.  May 
not  the  company  so  receiving  such  loaded  car, 
and  without  being  chargeable  with  negligence, 
assume  that  all  parts  of  such  car  which  appear 
to  be  in  good  condition  are  in  such  condition? 
Is  the  law  so  exacting  as  to  the  management  of 
railroad  trains  as  to  impute  negligence  in  not 
discovering  what  ordinary  care  would  fall  to  de- 
fect? Is  the  law  so  stringent  in  such  a  case  as 
to  infer  negligence  without  any  omission  of 
duty?" 

The  theory,  however,  upon  which  most  stress 
was  laid  was  that  the  Injured  servant  had  the 
same  means  of  knowledge  as  the  company,  and 
that  this  fact  negatived  the  existence  of  any 
right  of  recovery.  *'It  appears  from  the  testi- 
mony," said  Judge  Cassoday,  "that  the  ladder 
In  question  was  almost  in  constant  use,  not  by 
the  engineer,  nor  so  much  by  the  conductor, 
but  by  the  brakeman.  The  straining  test  was 
necessarily  applied  whenever  the  brakeman  as- 
cended or  descended  the  ladder  in  question. 
.  .  .  His  inspection  and  testing  was  the  com- 
pany's inspection  and  testing.  His  failure  to 
discover  any  visible  indications  of  insufficiency, 
while  so  inspecting  and  testing,  was  no  more 
culpable  in  the  company  than  in  himself." 
Judge  Taylor  dissented  in  a  very  elaborate  and 
well-reasoned  opinion,  both  on  the  general 
ground  that  the  measure  of  care  Incumbent  on 
a  company  in  regard  to  the  Inspection  of  for- 
eign cars  was  the  same  as  in  regard  to  its  own 
cars,  and  on  the  special  ground  that  it  was  a 
question  for  the  jury  whether  the  company  had 
been  reasonably  careful  under  the  circum- 
stances. The  following  extracts  show  the 
strength  of  his  arguments,  and  the  extreme  dif- 
ficulty there  is  in  arriving  at  a  definite  conclu- 
sion with  respect  to  this  much  controverted 
question.  "There  is  no  doubt,  an  Implied  war- 
ranty on  the  part  of  the  furnishing  company 
that  the  cars  are  reasonably  fit  for  use,  and, 
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unless  the  defect  be  plainly  visible,  there  is,  ss 
between  these  parties,  no  duty  on  the  part  of 
the  receiving  company  to  make  any  particular 
examination  for  defects;  and  If  injury  results 
from  the  use  of  the  cars  from  defects  which 
ought  to  have  been  known  to  the  furnishing 
company,  such  company  would,  undoubtedly, 
be  liable  to  make  good  the  damages.  This  rule 
as  to  the  duty  of  the  receiving  company,  as  be- 
tween Itself  and  the  furnishing  company.  Is 
not  in  my  opinion  the  rule  as  to  the  duty  of  the 
receiving  company  to  its  employees.  The  fact 
that  the  car  Is  not  its  own  does  not  relieve  the 
company  using  it  from  its  general  obligation 
not  to  subject  Its  employees  to  unnecessary 
danger  by  the  use  of  imperfect  or  defective 
machinery  or  appliances.  ...  It  seems  to 
me  that  the  liability  of  the  company  as  to  it<9 
employees  is  the  same  whether  the  companv 
has  purchased  the  defective  machinery  or  cars, 
or  whether  It  has  received  them  for  use  upon 
Its  road  from  another  company.  There  certain- 
ly can  be  no  doubt  upon  this  point  as  to  such 
machines  or  cars  as  the  company  lease  from  the 
owner  for  a  definite  term,  and  use  upon  their 
road.  In  cases  like  the  one  at  bar,  the  receiv- 
ing company  takes  the  car  and  transports  it 
for  Its  own  benefit,  and  only  incidentally  for 
the  benefit  of  the  furnishing  company.  .  .  . 
If  the  convenience  of  business  prevents  the  re- 
ceiving company  from  making  such  inspection 
and  tests  of  the  cars  received  as  are  usually 
made  and  required  of  a  company  purchasing  or 
leasing  cars  for  its  permanent  use,  and  it  In 
compelled  to  rely  upon  the  vigilance  of  the 
company  from  which  the  cars  are  received  to 
detect  imperfections  therein,  then,  as  between 
itself  and  its  employees,  the  want  of  vigilance 
on  the  part  of  the  company  purchasing  the  cars 
must,  as  between  the  company  using  the  sami^ 
and  its  employee,  be  imputed  to  tJie  company 
using  them,  and  such  employee  may  recover 
damages  for  any  injury  resulting  to  him  from 
a  defect  in  such  car,  which  ought  to  have  been 
discovered  by  the  company  furnishing  them, 
either  from  the  master  in  whose  use  the  cur 
was  at  the  time  of  the  Injury,  or  from  the 
owner  of  the  car;"  citing  Pennsylvania  Co.  v. 
Roy  (1880)  102  U.  S.  451,  28  L.  ed.  141,  as  to  the 
liability  of  a  railroad  company  to  its  passen- 
gers for  injuries  received  by  reason  of  a  de- 
fective construction  of  a  car  constituting  a 
part  of  the  train  not  owned  by  them,  and  for 
the  use  of  which  the  passengers  pay  another 
company  a  separate  charge.  The  dissenting 
Judge  said  further  that  the  defendant  "should 
have  shown  that  no  inspection  or  tests  which 
are  made  by  railroad  companies  of  Its  cars  and 
their  appliances  would  have  discovered  the  de- 
fect; or,  at  least,  it  should  hate  shown  that  it 
ninde  such  Inspection  and  tests  by  competent 
men  as  are  made  by  railroad  companies  gener- 
ally, and  that  the  defect  was  not  discovered. 
It  is  certainly  a  question  of  fact,  and  not  of 
law,  whether  a  proper  inspection  or  test  of  the 
ladder  would  have  discovered  the  defect  there- 
in; yet  the  learned  circuit  judge  determined,  as 
a  question  of  law,  that  no  proper  Inspection  or 
test  would  have  discovered  such  defect.  .  .  . 
The  assumption  In  this  case  that  reasonable 
care  on  the  part  of  the  defendant  company 
would  not  have  discovered  the  defect  whicii 
caused  the  Injury  is  the  assumption  of  a  fact 
not  proved  In  the  case,  and  to  support  which 
there  Is  no  evidence.  The  other  assumption, 
that  there  was  any  duty  imposed  on  the  brake- 
man  to  make  an  Inspection  of  the  car  or  ladder 
to  see  whether  it  was  fit  or  safe  for  use,  is  an 
assumption  based  upon  no  proof,  and  is  In  no 
sense  a  question  of  law  except  so  far  as  the 
law  might  charge  the  brakeman  with  knowU 
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•edgv  of  a  plain  and  Ylsible  defect,  and  defeat 
ji  recovery  because  the  defect  was  so  plain  and 
risible  that  he  could  not  but  have  known  of  Its 
existence,  and  consequently  took  the  risk  of 
using  that  which  was  clearly  dangerous  to  use.'* 

The  principles  laid  down  in  Dallou  v.  Chi- 
cago, M.  &  St.  F.  R.  Co.  (1882)  54  Wis.  290,  41 
Am.  Rep.  31,  were  approved  in  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Ledl)ettcr  (1883)  34  Kan.  326. 

Of  course,  the  rule  that  an  employer  Is'  not 
liable  for  an  injury  caused  by  a  latent  defect  Is 
applicable  to  foreign  cars.  Chicago,  St.  L.  & 
P.  R.  Co.  ▼.  Fry  (1801)  131  Ind.  319,  where  the 
(H>art  reversed  a  judgment  for  the  piaintifC 
supported  only  by  a  special  finding  that  a 
crack  which  caused  a  brakestaff.  to  give  way 
could  only  have  been  detected  by  taking  the  staff 
off  the  car  and  striking  it  with  a  hammer. 

^  Duty  of  inspecting  forelan  cars^  considered  with 
reference  to  th«  docti-ineof  common  empUyymenU 

See  also  XIV.  a,  infra. 

The  effect  of  the  doctrine  of  common  em- 
ployment upon  the  extent  of  the  master's  duty 
to  inspect  his  Instrumentalities  will  be  dls- 
cassed  in  Its  general  aspects  in  the  following 
subdivision.  <See  more  especially  XI.,  e.)  The 
same  difference  of  opinion  which  the  cases 
thre  cited  disclose  as  to  the  true  scope  of  that 
doctrine  in  this  particular  connection  reappears 
in  the  Judicial  discussion  of  the  obligations  of 
«  railroad  company  with  respect  to  ascertain- 
ing the  condition  of  foreign  cars.  The  deci- 
sions on  this  point  do  not  proceed  upon  the 
theory  that  the  receiving  company  is  charge- 
able with  one  measure  of  care  where  the  cars 
are  its  own,  and  with  another  measure  of  care 
where  they  are  delivered  to  It  by  another  com- 
pany. They  merely  view  the  employer's  respon- 
sibility from  a  different  standpoint. 

The  duty  of  Inspection  may  be  regarded  as 
either  assignable  or  nonassignable;  but  even 
the  courts  which  take  the  former  view  do  not 
allow  the  fact  that  a  car  is  a  foreign  one  to 
excuse  the  receiving  company  for  a  failure  to 
ase  ordinary'  and  reasonable  care  to  see  that  It 
is  constructed  safely,— as,  for  example,  that  it 
is  furnished  with  such  appurtenances  as 
handles,  ladders,  or  other  safeguards  In  com 
mon  use.  Dooner  ▼.  Delaware  &  H.  Canal  Co. 
(1S94)  IM  Pa.  17. 

The  receiving  company  Is  held  liable  by  such 
courts  for  its  omission  to  provide  for  a  proper 
nystem  of  Inspection,  and  for  its  negligence  in 
the  selection  of  an  Inspector.  Keith  v.  New 
Haven  &  N.  Co.  (1885)  140  Mass.  175.  The  dif- 
ference of  opinion,  therefore,  is  merely  as  to 
the  precise  extent  of  a  duty  which  Is  on  ail 
hands  agreed  to  be  obligatory  to  some  extent; 
and  the  task  of  classifying  the  decisions  re- 
duces itself  to  one  of  defining  the  same  lines 
of  cleavage  which  show  themselves  in  the  more 
general  discussions  of  the  following  subdivi- 
sion. 

The  distinction  between  the  legal  conse- 
Quences  of  a  master's  Ignorance  of  abnormal 
conditions  as  an  incident  of  the  supply  of  in- 
strumentalities, and  as  an  Incident  of  their  use, 
is  oxemplilied  In  the  ruling  that  a  railroad  com- 
pany is  not  liable  for  a  failure  to  inspect  for- 
eign cars  and  see  that  they  are  properly  loaded. 
Mexican  C.  R.  Co.  v.  Sheon  (1891)  (Tex.)  18  S. 
W.  151.  Following  Galveston,  H.  &  S.  A.  R. 
<:o.  V.  Farmer  (1889)  73  Tex.  86.  See  also  Neutz 
V.  Jackson  Hill  Coal  &  C.  Co.  (1894)  139  Ind. 
411,  and  XI.,  e.  Infra. 

The  doctrine  that  inspection  is  a  nonassign- 
able duty  emerges  in  the  ruling  that  the  neg- 
lect of  a  car  inspector  to  make  any  inspection 
•of  a  car,  or  his  neglect  to  make  it  with  reason- 
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able  care,  having  regard  to  the  hnsard  of  the 
service,  is  the  neglect  of  the  railroad  company 
in  respect  to  a  brakeman.  Terre  Haute  &  I.  R. 
Co.  V.  Mansberger  (1885)  24  U.  S.  App.  551.  65 
Fed.  Rep.  196,  12  C.  C.  A.  574,  Rehearing  De- 
nied in  (1895)  24  U.  S.  App.  687,  67  Fed.  Rep.  67, 
14  C.  C.  A.  306;  S.  P.  Atchison.  T.  &  S.  F.  R.  Co. 
V.  Myers  (1894)  24  U.  S.  App.  296,  63  Fed.  Rep. 
793.  11  C.  C.  A.  439,  Disapproving  the  Mass- 
achusetts doctrine;  Fay  v.  Minneapolis  &  St. 
L.  R.  Co.  (1883)  30  Minn.  231;  Jones  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1897)  20  R.  I.  pt.  1, 
p.  212. 

Courts  which  hold,  on  general  principles, 
that  inspection  Is  not  an  absolute  duty  of  a 
master,  naturally  adopt  the  conclusion  that  the 
receiving  company  is  not  liable  for  the  negli- 
gence of  its  inspectors  in  failing  to  discover  a 
defect  which  supervenes  while  a  car  is  being 
used.  Mackin  v.  Boston  &  A.  R.  Co.  (1883)  135 
Mass.  201.  The  court  said:  *' Although  perhaps 
the  mere  ownership  is  not  material,  a  car  so  re- 
ceived, while  in  transit  to  its  destination,  and 
until  ready  for  such  inspection  as  would  be 
suitable  and  necessary  In  preparation  for  Ms  re- 
turn, would  not  come  within  the  rule  applicable 
to  machinery  and  appliances  furnished  by  the 
defendant.  According  to  the  course  A  busi- 
ness, well  known  to  the  plaintiff,  and  notorious, 
the  defendant  was  in  the  habit  of  receiving 
many  such  cars  daily,  and  drawing  them  over 
its  road  as  a  part  of  Its  freight  trains.  Bven 
in  the  absence  of  any  statute,  or  special  con- 
tract, regulating  the  terms  of  receiving  and 
drawing  such  cars,  the  defendant  was  bound, 
as  a  common  carrier,  to  receive  and  draw  them. 
Vermont  &  M.  R.  Co.  v.  Fitchburg  R.  Co.  (1867) 
14  Allen,  462,  469,  92  Am.  Dec.  785.  The  obli- 
gation of  drawing  cars  over  its  road  would  not 
extend  to  such  as  were  In  an  unsafe  condition; 
but,  as  to  cars  so  received,  the  duty  of  the  de- 
fendant Is  not  that  of  furnishing  proper  In- 
strumentalities for  service,  but  of  Inspection; 
and  this  duty  Is  performed  by  the  employment 
of  suiflclent,  competent,  and  suitable  Inspect- 
ors, who  are  to  act  under  proper  superintend- 
ence, rules,  and  Instructions ;  and,  however  It 
may  be  as  to  other  cars,  the  Inspectors  must 
be  deemed  to  be  engaged  In  a  common  employ- 
ment with  the  brakemen  as  to  such  cars,  while 
in  transit,  and  until  ready  to  be  inspected  for 
a  new  service."  To  the  same  effect,  see  Keith 
V.  New  Haven  &  N.  Co.  (1885)  140  Mass.  175; 
Little  Miami  R.  Co.  v.  Fltzpatrick  (1884)  42 
Ohio  St.  318;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Gaines  (1885)  46  Ark.  655;  Kelly  v.  Abbott 
(1885)  63  Wis.  307,  53  Am.  Rep.  292. 

Still  less  can  a  railroad  company  under  this 
theory  be  made  liable  for  a  defect  in  the  orig- 
inal construction  of  a  foreign  car  if  proper  pro- 
vision has  been  made  for  its  inspection.  Thyng 
V.  Fitchburg  R.  XIo.  (1892)  158  Mass.  13. 

Perhaps  the  most  elaborate  exposition  of  this 
theory  Is  to  be  found 'in  the  opinion  delivered  in 
Smith  V.  Potter  (1881)  46  Mich.  258,  41  Am. 
Rep.  161,  where  It  is  said  that  if  the  inspectors 
committed  an  error,  or  were  guilty  of  negli- 
gence, the  employer  was  not  to  blame  for  it. 
"The  work  done  Is  to  be  done  at  all  hours  and 
at  every  place  where  there  are  railroad  connec- 
tions with  other  roads.  It  is  not  a  duty  of 
management  or  general  supervision  but  a  task 
for  which  nothing  is  required  but  fidelity,  and 
mechanical  knowledge  of  a  comparatively  lim- 
ited kind.  It  is  such  work  as  would  seldom  be 
delegated  to  an  officer  of  extensive  responsibil- 
ity who  has  other  interests  to  look  after.  But, 
whatever  be  its  quality,  it  was  in  this  case  not 
claimed  to  have  been  placed  In  wrong  hands. 
Nothing  more  could  be  asked  of  the  employer. 
.    .    .    There  Is  no  difference  In  the  nature  of 
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the  danger,  or  In  the  quality  of  the  Inspector's 
employment,  between  the  case  of  shifting  cars 
belonging  to  other  roads  and  cars  belonging  to 
the  same  road.  Defects  In  both  lead  to  the 
same  results,  and  the  methods  of  examining 
both  are  Identical.  Where  a  car  has  been 
damaged  by  some  injury  which  has  escaped 
notice,  it  cannot  fairly  be  said  that  employers 
ignorant  of  It,  who  have  taken  all  the  usual  and 
reasonable  pre(Autlons  against  It,  are  any 
more  to  blame  in  the  one  case  than  in  the 
other." 

In  Cincinnati,  H.  ft  D.  R.  Co.  y.  McMulien 
(1888)  117  Ind.  439,  the  court  Inclined  to  the 
Tiew  that  Inspectors  of  foreign  cars  were  fel- 
low servants  of  the  brakeman,  the  view  being 
taken  that  "it  is  not  the  duty  of  the  company 
to  furnish  appliances  and  instrumentalities, 
but  to  make  proper  inspection  and  give  notice 
of  defects  if  any  are  found,  and  that  this  duty 
is  performed  by  the  employment  of  a  sufficient 
number  of  competent  and  skilful  Inspectors 
who  are  subjected  to  proper  rules  and  instruc- 
tions." The  defective  car  in  this  case  belonged 
to  the  defendant,  but  the  suggestion  was  taken 
up  six  years  later  by  the  same  court,  and  made 
the  ground  of  a  decision  that  a  mining  company 
fulfils  its  duty  to  its  servants  as  to  inspection 
of  cars  furnished  it  for  temporary  use,  by  sup- 
plying competent  and  skilful  inspectors  sub- 
jected to  proper  instructions;  and  the  negli- 
gence of  nonlnspectlou  in  such  case  is  not  that 
of  vice  principals.  Neutc  v.  Jackson  Hill  Coal 
ft  C.  Co.  (1894)  139  Ind.  411,  Rehearing  Denied 
in  (1894)  139  Ind.  418.  The  court  said:  "In  the 
present  case  the  inspectors  and  the  appellant 
occupied  a  relation  to  the  appellee  in  all  re- 
spects identical  w^lth  that  occupied  by  the  in- 
spectors and  brakemen  of  railway  companies 
handling  cars  of  other  companies  in  the  course 
of  the  master's  business.  The  cars  came,  not 
as  instruments  of  the  service  supplied  by  the 
master,  but  as  Incidents  of  Its  business,  and 
from  the  dependence  of  the  master  upon  those 
not  in  any  manner  connected  with  such  busi- 
ness or  subject  to  the  master's  control.  If  the 
defects  had  been  in  the  original  construction 
of  the  cars  it  could  not  be  said  that  such  de- 
fects were  chargeable  to  the  negligence  of  the 
appellee,  nor  can  it  be  said  with  greater  rea- 
son that  the  ill  repair  was  from  the  fault  of  the 
appellee,  or  that  a  duty  rested  upon  the  ap- 
pellee to  make  the  repairs.  The  extent  of  the 
appellee's  control  over  the  cars  was  in  the  use 
of  them  for  loading  coal,  and  it  was  not  respon- 
sible to  the  appellant,  or  anyone  else,  for  their 
sufficiency  as  a  means  of  transportation.  The 
failure  to  inspect,  to  set  brakes,  or  to  block  the 
wheels,  when  the  first  car  was  removed,  was 
negligence  in  the  use,  and  not  In  the  supplying 
of  instrumentalities.  One  lin^  of  distinction 
between  vice  principals  and  coemployees  is  in 
the  duty,  in  one  instance,  t^  supply  or  maintain 
instrumentalities  of  the  service,  and  in  the 
other  of  using  the  instrumentalities  supplied. 
Negligence  in  the  first,  though  that  of  a  serv- 
ant, is  the  master's  negligence,  while  in  the 
second  the  negligence  Is  chut  of  a  fellow  serv- 
ant- This  distinction  keeps  In  view  the  proposi- 
tion that  where  the  master  himself  participates 
in  the  use,  and  the  negligence  Is  his  own,  he 
may  not  be  said  to  be  a  fellow  servant." 

But  the  suggestion  in  the  earlier  case,  which, 
if  finally  accepted,  would  have  committed  this 
court  to  the  Massachusetts  doctrine,  has  been 
now  rejected  so  far  as  regards  foreign  curs  re- 
ceived in  the  ordinary  way  for  transportation, 
for  it  has  now  been  held  specially  that  the  in- 
spectors of  a  foreign  ear  received  for  transpor- 
tation over  their  employer's  road  are  not  the 
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fellow  servants  of  employees  operating  tbe- 
train  in  which  the  car  is  placed,  although  aU 
are  employed  by  the  same  company.  Louis- 
ville, N.  A.  ft  C.  R.  Co.  V.  Bates  (1896)  146  Ind. 
564,  explaining  Neutz  v.  Jackson  Hill  Coal  & 
C.  Co.  (1894)  139  Ind.  411,  as  a  case*  In  which, 
the  rule  as  to  the  liability  of  railway  com- 
panies for  the  defective  condition  of  foreign 
car^  was  not  applicable,  as  the  defective  car 
was  merely  delivered  to  a  coal  company  to  be- 
loaded  with  coal. 

In  Kelly  t.  Abbot  (1885)  63  Wis.  807,  53  Am. 
Rep.  292,  the  coupling  iron  of  a  foreign  car- 
passed  over  those  of  a  caboose  to  which  the 
Plaintiff's  Intestate  was  coupling  it,  and  crushed 
him  to  deatht  A  demurrer  to  a  complaint,  al- 
leging the  want  of  adaptation  of  the  cars  ta 
each  other  and  the  negligence  of  the  defendant 
company  in  allowing  the  foreign  freight  car  to- 
be  brought  on  its  track  and  requiring  it  to  be 
coupled,  was  sustained,— the  court  saying: 
"There  is  no  reason  stated  why  the  intestate 
did  not  or  could  not  have  discovered  this  ap- 
parent want  of  adaptation  of  the  coupling  irons- 
of  the  caboose  and  car.  It  was  presumably  in 
the  daytime,  as  it  Is  not  stated  that  it  was  in 
the  night.  That  the  coupling  irons  were  so 
widely  mismatched  would  seem  to  have  been  as- 
observable  and  readily  seen  as  the  entire  ab- 
sence of  coupling  irons,  one  or  both.  It  Is  not 
to  be  inferred  that  this  was  the  only  instance- 
when  the  cars  of  different  roads,  brought  to- 
gether to  be  coupled,  were  so  mismatched.  It 
might  rather  be  inferred  that  not  unfrequently 
they  have  coupling  irons  higher  or  lower  than- 
each  other,  and  that  there  is  no  reasonable  as- 
surance that  they  are  always  adapted  to  each 
other  in  this  respect.  This  would  seem  to  im- 
pose the  duty  upon  the  brakeman,  before  going 
between  such  cars  and  the  caboose  or  cars  of 
the  road  on  which  he  Is  employed,  to  couple 
them  together,  to  observe  more  closely  and  to- 
use  more  caution  than  if  he  was  attempting  to- 
couple  the  cars  of  his  own  road,  which  are- 
adapted  to  each  other  by  construction  or  selec- 
tion, in  order  to  ascertain  whether  their  coupl- 
ing irons  would  meet  or  pass  each  other.  There - 
is  no  allegation  that  he  even  looked  to  see,  or 
that  he  could  not  have  seen,  if  he  had  looked, 
this  clearly  apparent  difference  in  the  elevation- 
of  these  couplng  irons,  or  that  his  attention, 
was  diverted. 

The  difference  in  the  elevation  of  the  coupl- 
ings irons  of  this  foreign  car  and  the  caboose- 
or  other  cars  of  the  defendant's  road  would  not 
have  been  very  easily  or  readily  observed  when 
they  w^re  distant  from  each  other,  and  yet  the 
company  Is  sought  to  be  held  liable  for  its  want 
of  ordinary  care  In  not  knowng  this  difference 
when  consenting  to  take  this  foreign  car  into 
its  train.    When  the  car  and  the  caboose  were 
brought   nearly   together  this   difference   could 
have  been  at  least  much  more  readily  seen  and 
observed    by    comparison.      The    company     is- 
charged  wih  negligently  endangering  the  lives- 
of  its  brakemen  by  not  knowing  of  this  differ- 
ence, and  if  presumed  to  know  of  it,  in  allow- 
ing this  car  to  be  attached  to  its  train;  and  the 
Intestate  Is  alleged  to  have  been  In  the  use  of 
proper  care  when  he  endangered  his  own  life 
by  not  seeing,  observing,  or  knowing  of  such 
difference    In    the    elevation    of    the    coupling 
irons.    Did   not  the  Intestate  have  the  same. 
If  not  superior,  means  of  knowing  of  this  dif- 
ference, or  as  to  that  of  the  company?    If  the- 
negligence  of  the  Intestate  and  that  of  the  com- 
pany   In    this    respect    are    equally    balanced, 
ought  the  plaintiff  to  recover?   The  duty  of  tbe- 
corapany  to  know  of  this  difference  Is  not  ab- 
solute, and  It  Is  not  presumed  to  know  of  it  a»- 
a  matter  of  law." 
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XI.  AmlQnabaUy  of  the  duty  of  inspection. 
a.  Introdiutoru. 

There  Is  no  difference  of  opinion  as  to  the 
general  principle,  that  the  only  ground  of  lia- 
bility of  the  master  to  an  employee  for  injuries 
resulting  from  the  carelessness  of  a  coem- 
ployee,  which  the  law  recognizes,  is  that  which 
arises  from  personal  negligence,  or  from  want 
of  proper  care  and  prudence,  in  the  manage- 
ment of  his  affairs,  or  In  the  selection  of  its 
agents  or  appliances.  Warner  v.  Erie  R.  Co. 
11868)  S9  X.  Y.  468. 

**The  master  is  not.  and  cannot  be,  liable  to 
his  serrant,  unless  there  be  negligence  on  the 
part  of  the  master  in  that  which  he,  the  mas- 
ter, has  contracted  'to  do."  Wilson  v.  Merry 
(1868)  L.  R.  1  H.  L.  Sc.  App  Cas.  326.  19  L.  T. 
N.  S.  :M),  per  Lord  Cairns. 

Some  of  the  conclusions  to  which  this  princi- 
ple leads  are  obyious  enough. 

It  is,  of  course,  sufficient  to  negative  the  ex- 
istence of  any  liability  In  cases  where  due  care 
has  been  exercised  in  the  selection  of  agents, 
and  no  fault  can  be  Imputed  to  those  agents. 

Thus,  a  ralhroad  company  Is  not  liable  for 
the  death  of  an  engineer  from  the  explosion  of 
■a.  locomotive  boiler  because  of  error  of  Judg- 
ment in  the  selection  of  steel  for  such  boiler 
by  competent,  experienced,  skilled,  and  care- 
ful workmen  in  its  employ.  Chicago  &  A.  R. 
Co.  y.  Dn  Bois  (18i»)  65  111.  App.  142. 

It  is  also  evident  that,  however  strictly  the 
ma»tcr  may  be  required  to  account  for  the 
performance  of  the  duty  of  supplying  sound 
machinery,  he  cannot  be  held  liable  for  an  in- 
jury received  by  a  servant  through  the  act  of 
a  fellow  servant  in  operating,  without  the  mas- 
ter's knowledge  and  against  his  orders,  worn- 
out  machinery  which  he  had  condemned  as  be- 
ing unfit  for  service.  Durgln  v.  Munson  (1864) 
9  Allen,  400,  85  Am.  Dec.  770,  where  this  Illus- 
tration is  given  arg.,  to  Indicate  the  dividing 
Hue  between  injuries  attributable  to  the  per- 
sonal negligence  of  the  master  and  the  negli- 
gence of  a  fellow  servant.  See,  however,  V., 
supra 

The  real  difficulties  of  the  subject  begin  when 
it  is  attempted  to  fix  the  precise  meaning  of  the 
phrase  "personal  negligence." 

(1)  One  construction  placed  upon  the  phrase 
would  limit  the  master's  responsibility  to  the 
exercise  of  ordinary  care  in  choosing  competent 
agents,  and  in  furnishing  them  with  adequate 
materials  and  resources  for  the  work  to  be 
done,  and  absolve  him  entirely  from  any  liabil- 
ity In  regard  to  the  subsequent  maintenance  of 
the  agencies  thus  furuished.  Wilson  v.  Merry 
<1868')  L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T. 
N.  S.  f.«. 

(2)  Another  view  is  expressed  in  the  doctrine 
that  "a  master  Is  never  exonerated  by  the  neg- 
ligent omission  of  subordinates  to  perform 
duties  which  are  imposed  on  him  in  his  charac- 
ter as  master,  resulting  In  injury  to  his  em- 
ployees." Bailey  v.  Rome,  W.  &  O.  R.  Co. 
(1808)  139  N.  Y.  302.  That  Is  to  say,  "No  duty 
required  of  the  master  for  the  safety  and  pro- 
tection of  his  servants  can  be  transferred  so  as 
to  exonerate  him  from  such  liability."  North- 
ern P.  R.  Co.  V.  Herbert  (1886)  116  U.  8.  642, 
29  L.  ed.  755,  Affirming  (1882)  3  Dak.  88. 

Or,  as  the  rule  may  be  also  expressed,  of 
some  of  the  duties  Imposed  by  the  law  upon  an 
employer,  "he  cannot  relieve  himself  except  by 
performance."  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Seeley  (1894)  54  xwan.  21. 

Both  these  doctrines  seem  to  be  consistent 
with  the  proposition  tnat  the  duty  of  the  mus- 
ter as  to  the  furnishing  of  the  machinery  and 
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other  appliances  is  absolute.  It  is  apparently 
an  obvious  deduction  from  this  proposition  that 
the  employer  ought  not  to  be  permitted  to 
evade  his  responsibility  even  by  the  interposi- 
tion of  an  independent  contractor,  and  so  some 
courts  have  held.  Burues  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  (1895)  129  Mo.  41;  Herdler  v. 
Buck's  Stove  &  Itange  Co.  (1896)  136  Mo.  8; 
Waua maker  v.  Rochester  (1802)  44  N.  Y.  8.  R. 
45. 

Yet.  as  will  be  seen  by  referring  to  subd. 
VIII.,  supra,  this  principle  is  qualified  to  a 
considerable  extent  by  another,  which  gives  an 
employer  in  his  character  of  a  purchaser  of 
manufactured  articles  a  right  to  rely  In  some 
degree  upon  the  judgment  and  skill  of  the 
manufacturer. 

Whatever  may  be  the  correct  doctrine  upon 
this  particular  point,  it  Is  manifest  that  the 
general  principles  which  determine  the  extent 
of  the  responsibility  of  an  employer  for  the 
acts  of  an  independent  contractor  involve  the 
corollary  that  the  owner  of  premises  cannot 
dictate  that  his  building  be  constructed  of  im- 
proper materials  or  upon  an  unsafe  plan,  and 
escape  liability  for  Injuries  caused  thereby  be- 
cause be  made  a  contract  with  a  third  person 
to  build  it;  nor  can  he,  with  knowledge  of  a 
weakness  or  defect  threatening  the  strength  of 
the  building,  set  a  man  at  work  immediately 
under  it,  and  shift  all  responsiDlilty  upon  the 
builder.    Meier  v.  Morgan  (1802)  82  Wis.  289. 

The  only  point  upon  which  the  advocates  of 
the  two  doctrines,  therefore,  are  really  divided. 
Is  the  extent  ta  which  the  master  may  assign 
to  employees  .th<i  duty  of  seeing  that  his  ma- 
chinery and  appliances  do  not  become  unsafe 
offer  ihey  are  put  into  use.  Even  In  Wilson 
V.  Merry  (1868)  I*.  K.  1  H.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  S.  30,  it  was  conceded  that  a  mine 
owner  may  be  liable  for  defects  in  the  general 
arraijgemeut  or  sjstcin  of  ventilation,  but  is 
not  liable  for  a  defect  in  the  construction  of  a 
temporary  scaffold  for  certain  working  opera 
tlons,  whereby  the  free  action  of  a  good  sys- 
tem of  ventilation  is  for  awhile  interfered 
with.  Per  Lord  Chelmsford  and  Lord  Colon- 
say. 

The  cases  on  this  controversy  fall  Into  four, 
categories:  (1)  Those  which  hold  that  duty  to 
be  assignable;  (2)  those  which  hold  the  duty  to 
be  assignable,  but  require  the  master  to  exer- 
cise a  reasonably  careful  supervision  over  the 
conduct  of  the  agents  to  whom  it  Is  assigned; 
(3)  those  which  hold  the  duty  to  be  nonassign- 
able; (4)  Those  which  turn  upon  the  distinc- 
tion between  the  nature  of  the  duty  in  its  rela- 
tion to  the  supplying  and  maintaining  of  the 
agencies,  and  in  its  relation  to  the  mere  use  of 
the  agencies. 

We  shall  now  proceed  to  state  the  effect  of 
the  cases  which  belong  to  each  of  these  cate- 
gories, in  so  far  as  they  have  a  direct  bearing 
upon  the  special  subject  of  the  present  note. 

b.  Theory  that  the  duty  of  inspection  is  asstgnahle. 
Compare  the  cases  cited  in  X.  b,  3,  supr^ 

In  England  the  courts  prior  to  the  decision 
In  Wilson  V.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  326,  19  L.  T.  N.  S.  30,  had  wavered  be- 
tween the  doctrine  of  the  nonassignability  of 
certain  duties  of  the  master  and  the  doctrine 
that  certain  servants  are  vice  principals  to 
whom  the  master  delegates  certain  duties  at 
his  peril. 

The  influence  of  the  latter  doctrine  is  dis- 
tinctly traceable  in  the  quotation  {rom  the 
charge  of  Cockburn,  Ch.  J.,  In  Webb  v.  Rennie 
I  (1865)  4  Fost.  &  F.  608.    But,  so  far  as  regards 
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the  dnty  of  Inspection,  the  former  was  un- 
doubtedly the  doctrine  which  had  been  most 
generally  adopted.  Hall  v.  Johnson  (1805>  3 
Hurlst.  &  C.  589,  34  L.  J.  Exch.  N.  S.  222,  11 
Jur.  N.  S.  180.  11  L.  T.  J?.  S.  779,  13  Week.  Rep. 
411;  Searle  v.  Lindsay  (1861)  11  C.  B.  N.  S.  420, 
31  L.  J.  C.  P.  X.  S.  106,  8  Jur.  N.  8.  746,  6  L.  T. 
N.  S.  427,  10  Week.  Rep.  89 ;  Ormond  v.  Holland 
(1858)  Rl.  HI.  &  K\.  102. 

So,  a  servant  whose  duty  it  Is  to  superintend 
the  layiufi:  of  temporary  rails  leadluc  to  a  bal- 
last pit,  and  to  change  their  position  as  the 
work  progresses,  is  a  fellow  servant  of  a  la- 
borer engaged  In  filling  trucks  with  ballast. 
Lovegrove  v.  London.  B.  &  S.  C.  R.  Co.  (1864) 
16  C.  B.  N.  8.  669,  33  L.  J.  C.  P.  N.  8.  329,  10 
Jur.  N.  S.  879,  10  L.  T.  N.  S.  718,  12  Week.  Rep. 
988. 

A  decision  to  the  same  effect  subsequent  to 
that  in  Wilson  v.  Merry  (1868)  L.  R.  1  H.  L. 
Sc.  App.  Cas.  326,  10  L.  T.  N.  8.  30,  was  Mur- 
phy V.  IJhilllps  (1876)  24  Week.  Rep.  647,  35  L. 
T.  N.  8.  477. 

The  English  doctrine  has  been  adopted  to  a 
very  considerable  extent  in  this  country,  as  the 
following  rulings  will  show: 

In  Arkansas  a  car  inspector  is  the  fellow 
servant  of  the  tra lumen.  8t.  Louis,  I.  M.  &  8. 
R.  Co.  V.  Rice  (1889)  61  Ark.  467,  4  L.  R.  A. 
173. 

The  decision  In  Wilson  v.  Merry  was  express- 
ly approved  In  Columbus  &  I.  C.  R.  Co.  v. 
Arnold  (1860)  31  Ind.  174,  99  Am.  Dec.  615, 
which  held  that  where  the  directors  of  a  rail- 
road company  have  devolved  the  duties  of  stf- 
perlntendlng  the  repairs  of  machinery  and  di- 
recting -Its  use  on  a  skilful,  competent,  and 
trustworthy  master  machinist,  and  furnished 
him  with  adequate  materials  and  resources  for 
executing  repairs,  notice  to  them  that  an  en- 
gine Is  out  of  repair  and  unsafe  for  use  is  not 
of  itself  sufficient  to  render  the  company  lia- 
ble. Such  machinery  is  often  liable  to  get  out 
of  repair  and  become  unsafe,  and  as  they  do 
not  direct  or  authorise  Its  nsp  wuen  in  an  un- 
safe condition,  they  are  not  responsible  for  its 
use  in  that  condition,  in  the  absence  of  notice 
that  it  was  being  so  used.    The  following  ex- 

i,.(t  from  the  opinion  may  be  quoted  for  the 
purpose  of  showing  the  rationale  of  the  deci- 
sion: -"The  directors  of  such  a  corporation, 
from  the  very  nature  of  the  organization  and 
the  business  in  which  it  Is  engaged,  are  not 
expected  personally  to  superintend  the  vari- 
ous operations  of  the  road.  There  is  no  im- 
plied obligation  that  they  should  do  so;  nor  is 
it  to  be  presumi.'d  that  they  are  selected  with 
a  view  to  their  qunliheatlous  and  skill  for  the 
performance  of  many  of  the  duties  required  in 
constructing,  equipping,  and  operating-  the 
road.  The  master  Is  not  liable  to  his  servant, 
unless  there  be  negligence  on  the  part  of  the 
master  in  that  which  the  master  has  con- 
tracted or  undertaken,  either  expressly  or  im- 
pliedly, to  do.  It  is  the  duty  of  such  a  corpora- 
tion to  use  every  reasonable  care  in  the  proper 
construction  of  its  road,  and  in  supplying  it 
with  the  necessary  equipment.  Including  prop- 
erly constructed  engines,  and  the  necessary  and 
proper  materials  for  its  repair,  and  the  se- 
lection of  competent,  skilful,  and  trusty  sub- 
ordinates to  supervise.  Inspect,  repair,  and  reg- 
ulAte  the  machinery,  and  to  regulate  and  con- 
trol the  operations  of  the  road.  If  these  duties 
are  performed  with  care  and  diligence  by  the 
directors,  and  one  of  the  persons  so  employed 
is  guilty  of  negligence  by  which  an  injury  oc- 
curs to  another,  it  Is  not  the  negligence  of  the 
directors  or  master,  and  the  company  is  not  re- 
,  sponsible." 
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But  this  case  was  overruled  in  Indiana  Car 
Co.  V.  Parker  (1884)  100  Ind.  181. 

In  Maryland  a  brakeman  and  an  inspector  of 
machinery  and  rolling  stock  are  held  to  be  fel- 
low servants.  Wonder  v.  Baltimore  &  O.  R. 
Co.  (1870)  32  Md.  411,  3  Am.  Rep.  143.  But  the 
court  recognizes  the  "vice  principal'*  doctrine 
so  far  as  to  hold  an  employer  liable  for  the  neg- 
ligence of  a  general  superintendent,  and  to  this- 
extent  departs  from  the  English  doctrine. 
State,  Hamelin,  v.  Malster  (1881)  57  Md.  287. 

"In  order  to  hold  a  railroad  company  respon- 
sible to  an  employee  (as  conductor  on  its  train > 
for  injuries  sustained  because  of  the  road  or 
its  appurtenances  being  out  of  repair,  it  must 
be  shown  that  the  company  is  in  default  in  it» 
duty,  either  by  the  selection  of  incompetent 
servants  or  an  insufllclent  number  to  do  the 
work,  or  failure  to  furnish  proper  material,  or 
that  the  company  had  notice  of  the  bad  condi- 
tion of  the  road  or  is  chargeable  with  negli- 
gence for  not  knowing."  Howd  v.  Mississippi 
C.  R.  Co  (1874;  50  Miss.  178,  following  Wilsoa 
V.  Merry,  supra. 

In  Mfliermott  v.  Pacitic  R.  Co.  (1860)  30  Mo. 
116,  it  was  held  that  a  brakeman  could  not  re- 
cover for  Injuries  caused  by  the  fall  of  a  de- 
fective bridge,  there  being  no  allegation  that 
the  company  had  failed  to  exercise  ordinary 
care  in  the  selection  of  its  servants. 

But  this  doctrine  is  now  repudiated  by  the 
courts  of  Missouri,  and  replaced  by  one  which 
has  been  thus  stated  in  a  recent  case:  "The 
duty  of  seeing  that  the  place  [of  work  J  and  ap- 
pliances are  such  that  the  servant  can  perform 
his  duties  with  reasonable  safety  is  a  personal 
one  which  the  master  cannot  delegate  to  some- 
one else  [whether  superintendent  or  independ- 
ent contractor!  and  thus  escape  liability.*' 
Herdler  v.  Buck's  Stove  &  Range  Co.  (1396)  136 
Mo.  3. 

The  views  of  the  New  Jersey  courts  upon  the 
question  under  discussion  are  somewhat  incon- 
sistent. 

In  Van  Steenburgh  v.  Thornton  (1895)  58  N. 
J.  L.  100,  it  was  held  that  the  duty  of  furnish- 
ing a  safe  place  of  work  was  nonassignable. 

It  Is  also  conceded  that  the  jpresldent  of  a 
corporation  is  a  vice  principal.  Smith  v.  Ox- 
ford Iron  Co.  (1880)  42  N.  J.  L.  467,  36  Am. 
Rep.  535. 

Yet  in  Essex  County  Electric  Co.  v.  Kelly 
(1894)  57  N.  J.  L.  100.  it  was  said:  "It  is  a 
matter  of  judicial  disagreement  whether  a  mas- 
ter can  discharge  the  duty  [of  examining  and 
Ascertaining  whether  appliances  have  become 
unfit  or  unsafe  from  wear  and  tear  or  other- 
wise] and  the  similar  duty  of  keeping  tools 
and  appliances  in  repair,  by  selecting  and  em 
ploying  competent  persons  to  make  inspections 
and  repairs.  In  our  courts  it  is  held  that  the 
master's  duty  may  be  thus  discharged.'*  The 
court  cited  Rogers  Locomotive  &  Mach.  Works 
V.  Hand  (1888)  50  N.  J.  L.  464,  and  Harrison  v. 
Central  R.  Co.  (1865)  31  N.  J.  L.  293.  In  the 
latter  of  these  cases,  where  the  plaintiff  was 
injured  by  the  fall  of  a  bridge,  the  court  re 
marked:  "From  the  relation  between  the  com- 
pany and  their  brakeman,  the  legal  conse- 
quence seems  to  have  been  deduced  by  the 
pleader  that  the  former,  with  regard  to  the  lat- 
ter, was  bound  to  keep  the  bridge  in  a  safe 
condition.  This  is  not  a  true  statement  of  the 
obligation  of  the  company.  It  was  not  near  so 
absolute;  for  if  the  bridge  was  insecure  from 
a  secret  defect  which  the  company  was  not  able 
to  discern  by  the  exercise  of  reasonable  dili- 
gence ani  skill,  no  responsibility  would  have 
fallen  on  the  defendants  on  account  of  its  de- 
fective state.  If,  as  was  stated  on  the  argu- 
ment, the  company,  in  point  of  fact,  directed 
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its  airents,  who  were  posBessed  of  competent 
skill,  to  exaioine  at  stated  periods  the  bridge 
In  question,  and  such  agents  reported  to  the 
company  that  the  structure  was  in  a  secure 
condition,  and  no  circumstances  existed  which 
were  calculated  to  impair  a  reasonable  confi- 
dence in  such  report,  I  thinlc  it  is  plain,  upon 
the  principles  of  law  above  propounded,  that 
even  if  the  agents  mailing  such  report  acted 
carelessly  in  the  discharge  of  their  duties,  or 
even  falsely  reported  their  conclusions  to  the 
company,  that  under  such  a  state  of  facts  the 
plaintiff  could  not  sustain  this  suit.  To  war- 
rant a  recovery  In  this  case  in  favor  of  the  em- 
ployee, who  is  here  represented  by  the  plain- 
tlif,  the  fault  which  forms  the  basis  of  the  ac- 
tion must  be  that  of  the  company,  and  not 
simply  the  negligence  of  a  fellow  servant." 

The  position  of  this  court  on  the  distinction 
between  inspection  as  incident  to  the  use,  and 
to  the  supply  of  instrumentalities,  will  be  ex- 
plained below. 

In  Ohio  a  car  inspector  is  held  to  be  a  fel- 
low servant  of  the  trainmen.  Little  Miami  R. 
Co.  V.  FItzpatrIck  (1884)  42  Ohio  St.  318;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Lamphere  (1894)  9 
Ohio  C.  C.  263,  both  following  Columbus  &  X. 
R.  Co.  V.  Webb  (1861)  12  Ohio  St.  475,  which 
was  itself  based  upon  Ormond  v.  Holland  (1858) 
El.  Bl.  &  El.  102,  one  of  the  rulings  in  which, 
ng  already  remarked,  the  decision  in  Wilson  v. 
Merry  was  anticipated. 

In  Pennsylvania  the  doctrine  is  recognized 
that  an  employee  placed  in  sole  charge  of  his 
master's  business,  or  of  a  distinct  branch  of  it, 
is  a  vice  principal.  Frazier  v.  Pennsylvania  R. 
Co.  (1861)  88  Pa.  104,  80  Am.  Dec.  467;  Ardesco 
Oil  Co.  ▼.  Gllson  (1869)  63  Pa.  150;  Mullan  v. 
Philadelphia  &  8.  Mail  S.  8.  Co.  (1875)  78  Pa. 
23,  21  Am.  Rep.  2. 

In  Tissue  v.  Baltimore  &  O.  R.  Co.  (1886)  112 
Pa.  91,  66  Am.  Rep.  310,  it  was  held  that, 
where  a  dynamite  magazine,  from  the  explo- 
sion of  which  a  servant  lost  his  life,  was  placed 
in  the  position  which  it  occupied  by  the  direc- 
tion of  the  superintendent  of  the  work  at  a 
tunnel,  in  obedience  to  the  Instructions  of  the 
master  of  the  road,  the  act,  so  far  as  it  con- 
cerned subordinate  employees,  was  by  the  cor- 
poration itself,  and  could  not  be  attributed  to 
any  of  tbe  fellow  servants  of  the  deceased. 

It  is  also  held  that  "whenever  it  is  sought  to 
hold  the  master  liable  for  the  act  or  neglect 
of  his  foreman,  the  question  to  be  considered  is 
whether  the  negligence  ccmplained  of  relates 
to  anything  which  it  was  the  duty  of  the  prin- 
cipal to  do."    Ross  V.  Walker  (1891)  139  Pa.  42. 

But  in  regard  to  the  obligation  of  supervision 
the  principle  of  the  nonassignability  of  certain 
duties  thus  distinctly  recognized  has  been  de- 
parted from  in  a  manner  which  appears  to  be 
quite  arbitrary,  when  it  is  considered  that  this 
court  has  fully  adopted  the  doctrine  that  the 
duty  to  which  the  duty  of  supervision  is  inci- 
dental,—viz.,  the  duty  to  furnish  a  safe  place 
of  work  and  safe  appliances,— Is  positive  and 
personal  in  its  nature.  See  Lewis  v.  Seifert 
(1887)  116  Pa.  628. 

Thus,  in  Bemlsch  y.  Roberts  (1891)  143  Pa.  1, 
the  court  approved  of  an  instruction  in  which 
the  Jury  were  told,  among  other  things,  that 
the  defendant  was  not  liable  for  an  accident 
caused  by  a  defect  of  which  he  knew,  or  ought 
to  have  known,  provided  he  had  a  person  in 
his  employ  whose  duty  it  was  to  keep  the  appli- 
ances in  good  condition.  But  there  was  no  tes- 
timony showing  that  the  employer  or  any  agent 
of  Ids  having  control  had  any  knowledge  of  the 
defect,  and  the  case  was  ultimately  made  to 
tarn  on  the  facts  that  the  state  of  the  appli- 
ance was  as  open  to  the  observation  of  the 
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plaintiff  as  of  the  defendant,  and  that  the 
proximate  cause  of  the  accident  was  the  negli- 
gence of  the  plaintiff's  fellow  servants  In  se- 
lecting an  unsound  appliance  when  they  had 
the  opportunity  of  selecting  one  that  was  In 
good  condition. 

Similarly,  in  Mansfield  Coal  &  C.  Co.  t.  Mc- 
Enery  (1879)  91  Pa.  185.  36  Am.  Rep.  662,  we 
find  the  court  committing  itself  to  this  doc- 
trine: If  a  railroad  company  exercises  ordi- 
nary care  and  skill  In  the  selection  of  em- 
ployees to  construct  a  bridge,  it  will  not  be  re- 
sponsible for  defects  resulting  from  its  original 
construction;  but  if  it  had  knowledge  of  such 
defects,  more  especially  If  notice  had  been' 
given  to  it  thereof,  and  it  neglected  to  make 
the  necessary  repairs,  it  will  be  responsible 
not  only  to  strangers,  but  even  to  one  of  Its 
employees,  provided  he  was  not  chargeable 
with  concurring  negligence  or  want  of  proper 
care,  or  neglect  of  duty  on  his  part. 

So,  also,  it  has  been  held  that  the  fact  that 
the  insecure  condition  of  a  railroad  track  is  re- 
motely due  to  the  negligence  of  some  servant 
who  failed  to  report  its  condition  and  put  it. 
in  repair  will  not  excuse  the  company  from  lia- 
bility. O'Donnell  v.  Allegheny  Valley  R.  Co. 
(1868)  59  Pa.  239,  98  Am.  Dec.  336. 

So,  a  car  inspector  has  been  held  to  be  a  fel- 
low servant  of  a  brakeman.  Philadelphia  &  R. 
R.  Co.  v.  Hughes  (1888)  119  Pa.  301.  The  court 
said:  *'If,  however,  the  company  employ  com- 
petent and  skilful  persons  for  the  purpose  of 
inspection,  and  afford  them  reasonable  opportu- 
nities and  facilities  for  the  work  under  proper- 
instructions,  the  company  will  not  ordinarily 
be  liable  for  the  negligent  performance  of  the- 
work  by  their  employees,  to  a  fellow  employee, 
unless  the  company  knew,  or  by  ordinary  dlli-^ 
gence  ought  to  have  known,  of  the  defective- 
manner  in  which  the  inspection  was  conducted.. 
We  are  clearly  of  opinion,  too,  that  a  brake- 
man  and  a  car  inspector  are  in  the  same  cir- 
cle of  appointment;  they  co-operate  in  the  same- 
business,  and  the  former  knows  that  the  em- 
ployment of  the  latter  is  one  of  the  incidents, 
of  their  common  service.  But  while  the  per- 
formance of  the  duty  of  inspection  must  nec- 
essarily be  committed  in  detail  to  the  em- 
ployees, the  general  regulation  is  In  the  hands, 
of  the  company,  and  it  Is  the  duty  of  the  com- 
pany to  provide  suitable  persons,  in  sufficient 
numbers,  at  proper  places,  with  reasonable  op- 
portunities to  accomplish  the  work." 

In  Nashville,  C.  &  St.  L.  R.  Co.  v.  Foster 
(1882)  10  Lea,  351,  tbe  court  cited  Mobile  &  O. 
R.  Co.  V.  Thomas  (1868)  42  Ala.  672,  to  the 
point  that  a  car  inspector  and  brakeman  were 
fellow  servants. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rice  (1889): 
51  Ark.  467,  4  L.  R.  A.  173,  the  court  said: 
"While  we. recognize  the  liability  of  the  rail- 
way company  for  the  wilful  or  negligent  de- 
fault of  Its  chief  inspectors  and  those  deputed 
to  supervise  the  condemnation  of  unsuitable 
tools,  rolling-stock,  etc.,  we  cannot  assent  to 
the  proposition  that  every  yard  Inspector  on. 
the  line  of  a  railroad  Is  a  vice  principal." 

In  an  early  case  In  Vermont,  following,  as- 
may  be  surmised  from  the  citations  of  counsel, 
the  trend  of  the  English  decisions  which  pre- 
ceded and  anticipated  the  ruling  in  Wilson  v. 
Merry,  It  was  held  that  an  engineer  injured 
through  the  negligence  of  a  master  mechanle 
whose  duty  it  is  to  see  that  the  engines  are 
kept  in  repair,  cannot  recover  damages  from 
tbe  common  employer.  The  ground  was  taken 
that  the  rule  by  which  the  master  impliedly 
warrants  the  soundness  of  machinery,  so  far  as 
the  exercise  of  due  care  will  enable  him  to  dis- 
cover any  unsoundness  therein,  applies  only  to 
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(he  condition  of  the  machinery  at  the  time  It  is 
pat  into  the  hands  of  the  servant.  There  is  no 
warranty  that  the  servants  shall  faithfully  dis- 
charge their  duty  in  Iceeping  the  machinery  in 
Its  original  safe  condition.  Hard  v.  Vermont 
&  C.  R.  Co.  (1860)  32  Vt.  473,  holding  that  an 
engineer  injured  through  the  negligence  of  a 
master  mechanic  whose  duty  it  is  to  see  that 
the  engines  are  kept  in  repair  cannot  recover 
damages  from  the  common  employer. 

This  theory  is  not  -unlike  the  Massachusetts 
doctrine  to  be  noticed  presently,  but  it  wants 
the  saving  qualifications  of  the  latter  in  favor 
of  the  servant.  But  this  decision  is  practically 
•overruled  by  Davis  v.  Central  Vermont  R.  Co. 
(1892)  55  Vt.  81,  45  Am.  Rep.  590,  holding  that 
A  railroad  company  is  liable  for  injuries  caused 
by  a  defective  condition  of  its  track,  which 
would  have  been  known  to  the  company's 
•bridge  builder  and  roadmaster  If  proper  inspec- 
tion had  been  exercised. 

The  decisions  of  the  B^ederal  courts  cited  in 
the  next  section  but  one  have  virtually  over- 
ruled Kidwell  V.  Houston  &  G.  N.  R.  Co.  (1877) 
3  Woods,  813,  where,  in  discussing  a  contention 
of  plaintiff's  counsel  that  the  averment  in  the 
petition,  charging  that  the  "master  mechanic 
^as  advised  of  the  habitual  negligence  and  gen- 
eral bad  habits  of  said  car  inspector,  and  that 
lie  failed  and  refused  to  discharge  him,"  takes 
this  case  out  of  the  general  rule,  as  being 
equivalent  to  a  charge  that  the  company  had 
employed  an  unskilful  or  incompetent  car  in- 
spector, the  court  said:  "This  charge,  thus 
vaguely  made,  seems  to  me  only  to  amount  to 
a  charge  of  negligence  on  the  part  of  the  mas- 
ter mechanic  in  not  reporting  the  character  of 
the  car  inspector  to  the  officers  of  the  company, 
and  does  not,  the^fore,  constitute  an  excep- 
ition  to  the  general  rule  that  a  railroad  company 
Is  not  liable  to  one  of  its  employees  for  the 
mere 'negligence  of  another  employee.  It  does 
not  appear  that  the  master  machinist  was  any- 
thing more  than  a  fellow  servant  of  the  car  in- 
spector and  the  plaintiff,  without  the  power  of 
appointment  or  removal.  Under  these  circum- 
stances the  defendant  company  could  not  be 
made  liable." 

The  fact  that  the  inspection  of  foreign  cars 
Js,  under  the  rulings  of  the  state  where  the  ac- 
tion is  brought,  an  assignable  duty,  will  not 
prevent  a  servant  who  is  injured  by  the  failure 
of  a  coservant  to  discharge  that  duty  properly 
from  maintaining  the  action,  if  he  might  have 
recovered  under  the  law  of  the  state  where  the 
Injury  was  received.  Walsh  v.  New  York  &  N. 
£2.  R.  Co.  (1894)  160  Mass.  571. 

•c.  Theory  that  the  matter  it  bound  merely  to  super- 
vise the  inspectors. 

This  theory  has  been  most  fully  elaborated  by 
the  supreme  court  of  Massachusetts.  In  the 
earliest  of  the  cases  in  which  the  assignability 
of  the  master's  duties  was  directly  Involved 
(Ford  v.  FItchburg  R.  Co.  (1872)  110  Mass.  240, 
14  Am.  Rep.  598),  no  traces  of  it  are  discov- 
erable, for  the  court  there  held  that  instruc- 
tions were  properly  refused  which  said  the  de- 
fendants would  not  be  liable  for  negligence  of 
persons  examining  a  boiler.  The  court  said: 
"The  corporation  Is  equally  chargeable, 
whether  the  negligence  was  In  originally  fail- 
ing to  provide,  or  in  afterwards  falling  to  keep, 
its  machinery  In  safe  condition.  The  duty  is 
essentially  the  same.  .  .  .  The  question  was 
not  whether  the  officers  named  knew,  or  might 
have  known,  of  the  defect,  or  of  the  incompe- 
tency of  those  who  had  charge  of  the  repairs, 
•but  whether  the  corporation  In  any  part  of  its 
•orgasization,  by  any  of  Its  agents,  or  for  want 
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of  agents,  failed  to  exercise  due  care  to  prevent 
injury  to  the  plaintiff  from  defects  in  the  in- 
strument furnished  for  his  use." 

In  Coiton  V.  Richards  (1878)  123  Mass.  484. 
it  was  recognised  that  the  exercise  of  due  care 
in  selecting  men  and  materials  does  not  always 
represent  the  full  measure  of  the  defendant's 
duty,  when,  as  master,  he  takes  upon  himself 
the  business  of  furnishing  a  completed  staging 
for  the  use  of  his  workmen,  but  that  it  may 
still  be  his  duty— especially  when  he  superin- 
tends the  work  himself— to  see  that  the  struc- 
ture is  in  itself  reasonably  safe  and  fit  for  the 
uses  to  which  It  is  devoted.  But  as  this  was 
said  merely  with  reference  to  the  distinction, 
recognized  by  all  courts  (see  e,  infra),  between 
the  liability  of  the  master  for  the  quality  of 
materials  furnished  for  a  structure,  and  for  the 
quality  of  the  structure  Itself  erected  by  serv- 
ants from  those  materials,  as  a  part  of  their 
ordinary  duties,  the  case  does  not  cast  much 
light  upon  the  evolution  of  the  doctrine. 

The  same  distinction  liiay,  perhaps,  be  also 
sufficient  to  explain  the  actual  decision  in  John- 
son V.  Boston  Tow-Boat  Co.  (1883)  135  Mass. 
209,  46  Am.  Rep.  458,  to  the  effect  that  a  tow- 
boat  company  is  not  liable  for  the  negligence 
of  the  captain  of  one  of  its  lighters,  who  fails 
to  replace  a  rope  which  he  knows  to  be  defec- 
tive, where  a  sufficient  stock  of  ropes  Is  always 
kept  on  hand  by  the  company,  and  a  new  one 
may  be  obtained  at  any  time.  But  the  follow- 
ing language  used  by  the  court  can  scarcely 
bear  any  other  construction  than  one  which 
commits  it  to  a  doctrine  wholly  inconsistent 
with  that  laid  down  in  Ford  v.  Fitchburg  R. 
Co.  (1872)  110  Mass.  240,  14  Am.  Rep.  588,  al- 
though an  elaborate  attempt  was  made  by  Colt, 
J.,  to  reconcile  the  two  cases:  "It  was  inci- 
dental to  the  use  of  the  apparatus— a  part  of  its 
contemplated  use— that  the  rope  should  be  occa- 
sionally renewed;  and  when  the  defendant  had 
furnished  the  means  for  that  renewal,  and  em- 
ployed Moore  to  make  the  renewal  whenever 
needed,  it  employed  him  as  a  servant,  and  not 
as  agent  or  deputy.  When  a  master  has  fur- 
nished suitable  structures,  means,  and  appli- 
ances for  the  prosecution  of  a  business,  ail 
persons  employed  by  him  in  carrying  on  the 
business  by  the  use  of  the  means  furnished,  in- 
cluding those  who  use  the  means  directly  in  the 
prosecution  of  the  business,  those  who  main- 
tain them  in  a  condition  to  be  used,  and  those 
who  adapt  them  to  use  by  new  appliances  and 
adaptations  incidental  to  their  use,  are  fellow 
servants  in  the  general  employment  and  busi- 
ness. One  employed  in  the  care,  supervision, 
and  keeping  in  ordinary  repair  of  the  means 
and  appliances  used  in  a  business,  is  engaged 
in  the  common  service." 

The  new  doctrine  was  at  length  fully  un- 
folded In  Rogers  v.  Ludlow  Mfg.  Co.  (1887)  144 
Mass.  202,  59  Am.  Rep.  68.  "The  rule  of  re- 
spondeat superior,"  said  Field,  J.,  "as  applied 
to  cases  like  the  present,  the  exception  of  in- 
juries caused  by  the  negligence  of  a  fellow  serv- 
ant, and  the  limitations  of  this  exception,  have 
been  established  by  courts  upon  considerations 
of  public  policy,  as  well  as  of  the  legal  princi- 
ples which  govern  cases  somewhat  analogous. 
If  a  master  who  takes  no  personal  part  in  the 
management  of  his  business  has  any  duty  to 
perform  towards  his  servants,  it  is  difficult  to 
say  that  it  is  always  wholly  performed  by  do- 
ing two  things,  namely,  by  employing  compe- 
tent servants,  and  by  furnishing  ample  means. 
In  order  that  the  business  may  be  properly 
managed,  the  servants  should  not  only  be  com- 
petent, but  they  should  be  numerous  enough  to 
do,  and  they  should  have  the  means  of  doing, 
whatever   ought   reasonably   to   be   done,   and 
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«ach  regalations  shcnld  be  establlbhed  as  will 
loture  the  requisite  subordination  and  control 
4Lnd  the  exercise  of  reasonable  intelligence  and 
care  In  the  conduct  of  the  business;  and  it  is 
almost  as  difficult  to  define  all  the  duties  of 
the  master  in  these  respects  as  to  define  the 
duties  of  a  person  under  other  relations.  If  it 
Is  not  the  absolute  duty  of  the  master  to  fur- 
nish suitable  machinery,  and  if  he  is  not  held 
to  warrant  that  the  servants  he  employs  to  fur- 
nish machinery,  or  to  keep  it  in  repair,  shall 
always  use  reasonable  care,  then  the  duty  of  a 
master  who  does  not  personally  conduct  his 
business,  if  he  is  under  any  duty,  we  think, 
must  be  to  use  reasonable  care  in  the  manage- 
ment, and  that  is  to  exercise,  or  haye  exercised, 
■a  reasonable  supervision  over  the  conduct  of 
his  servants,  as  well  as  to  use  reasonable  care 
In  seeing  that  his  servants  are  competent,  and 
are  furnished  with  suitable  means  for  carrying 
on  the  business.'*  Then,  after  reviewing  some 
of  the  earlier  cases,  the  learned  Judge  proceed- 
ed as  follows:  **These  decisions  show  that  it 
is  the  duty  of  the  master  to  exercise  a  reason- 
«ible  supervision  over  the  condition  in  which 
the  machinery,  structures,  and  other  appliances 
used  in  his  business  are  kept  by  his  servants, 
and  that  he  cannot  wholly  escape  responsibil- 
ity by  delegating  the  performance  of  this  duty 
^0  servants;  that  the  negligence  of  his  serv- 
ants in  repairing  or  in  failing  to  repair  ma- 
chinery is  not  necessarily  the  negligence  of  the 
■master,  but  that  it  is  also  to  be  determined  in 
each  case  whether  the  master  has  exercised  a 
reasonable  supervision  over  his  servants,  and 
reasonable  care  in  seeing  that  his  machinery  is 
kept  in  proper  condition,  although  he  may  have 
employed  competent  servants,  and  furnished 
them  with  suitable  materials,  and  instructed 
them  to  keep  the  machinery  in  repair.  As  was 
sAld  in  Johnson  v.  Boston  Tow-Boat  Co.  (1883j 
135  Mass.  215,  46  Am.  Rep.  468,  'The  master  Is 
liable  in  all  cases  for  his  own  negligence,  and 
•that  may  be  shown  by  a  defect  of  such  a  na- 
ture, or  so  long  continued,  as  to  be  of  itself 
erldence  of  negligence  in  the  master,  or  the 
negligence  of  a  servant  may  be  of  such  a  char- 
acter that  negligence  of  the  master  may  be  in- 
ierrcd  from  it.'  We  are  aware  (hat  this  rule  is 
jiomewhat  indefinite,  and  is,  perhaps,  not  pre- 
cisely that  which  generally  prevails  in  the 
United  States.  Northern  P.  R.  Co.  v.  Herbert 
^885)  116  U.  S.  642,  29  L.  ed.  755;  Benzing  v. 
Steinway  (1886)  101  N.  Y.  647." 

In  another  case  decided  about  the  same  time 
4.he  court  said:  "Perhaps  the  whole  question  is 
whether  the  master  has  exercised  reasonable 
care  in  employing  competent  servants,  in  pro- 
viding suitable  machines  and  implements,  and 
in  doing  that  part  of  his  business  which  he  has 
undertaken  to  do  himself,  and  has  exercised  a 
reasonable  supervision  over  his  servants  in  the 
performance  of  the  duties  which  he  has  in- 
trusted to  them.  This  is  often  a  question  for 
the  Jury.  Courts  have  therefore  held  that  they 
-could  not  say,  as  matter  of  law,  that  a  master 
was  not  responsible  for  injuries  occasioned  by 
•defective  machinery,  when  the  defect  was  sub- 
stantial and  rendered  the  machine  unfit  for  use, 
although  it  was  through  the  neglect  of  a  com- 
petent servant  that  the  machine  had  not  been 
repaired;  and  they  have  also  held  that,  when 
the  defect  was  one  that  must  frequently  arise 
from  the  use  of  the  machine,  and  was  such  that 
the  person  employed  to  superintend  the  use  of 
the  machine  should  attend  to  in  order  to  keep 
■It  in  running  order,  the  master  performed  his 
whole  duty  by  furnishing  suitable  materials 
and  employing  competent  servants  to  keep  the 
machinery  In  repair.  These  decisions  have 
been  made  in  cases  where  it  appeared  that  the 
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defect  in  the  machinery  was  unknown  to  the 
master.  The  general  question  Is,  what  under 
the  circumstances,  the  master  ought  reason- 
ably to  have  known  and  done,  and,  in  deter- 
mining this,  the  nature  of  the  defect,  the 
length  of  time  it  has  existed,  and  the  means 
taken  to  remedy  it,  are  important  facts."  Rice 
V.  King  Phillip  MiUs  (1887)  144  Mass.  236,  60 
Am.  Rep.  80. 

In  Moynihan  v.  Hills  Co.  (188S)  146  Mass. 
502,  it  was  remarked:  "The. very  nature  of  the 
implied  contract  created  by  the  hiring,  where- 
by he  undertakes  to  use  proper  care  in  always 
providing  safe  tools  and  appliances,  is  incon- 
sistent with  his  delegation  of  the  duty  to  a  fel- 
low servant,  for  whose  negligence  he  is  not  to 
be  responsible.  His  obligation  involves  the 
exercise  of  every  kind  of  care  and  diligence 
which  is  necessary  to  give  him  knowledge  of 
tho  condition  as  to  safety  of  his  machinery 
and  appliances,  so  far  as  such  knowledge  Is  ob- 
tainable by  reasonable  effort.  His  duty  relates 
to  the  condition  of  these  articles  when  they 
come  to  the  hands  of  his  servants  for  use,  and 
the  performance  of  that  duty  must  carry  him 
Just  so  far  into  details  as  it  is  reasonably  nec- 
essary to  go,  in  view  of  the  nature  and  risk  of 
the  business,  to  enable  him  reasonably  to  pro- 
tect his  servants  from  a  danger  which  he 
should  prevent." 

*'The  servant  charged  with  providing  appli- 
ances stands  in  the  place  of  the  master,  and 
performs  the  duty  incumbent  on  him.  It  is  not 
sufficient  that  he  is  an  intelligent  and  compe- 
tent servant;  if  he  neglects  this,  the  master  is 
still  responsible,  unless  he  shall  himself  have 
exercised  a  reasonable  care  and  supervision 
over  him  in  seeing  that  the  machinery  was  in 
proper  condition.  Nor  is  it  enough  that  the 
master  has  employed  suitable  servants,  and 
furnished  them  with  suitable  materials,  and 
instructed  them  to  keep  the  machinery  in  re- 
pair. He  must  see  that  such  servants  do  their 
duty."  Elmer  v.  Locke  (1883)  185  Mass.  676; 
Rogers  v.  Ludlow  Mfg.  Co.  (1887)  144  Mass. 
198,  59  Am.  Rep.  68;  Daley  v;  Boston  &  A.  R. 
Co.  (1888)  147  Mass.  101. 

The  theory  of  the  court  was  still  further 
clarified  by  the  ruling  in  Babcock  v.  Old  Colony 
R.  Co.  (1890)  160  Mass.  467,  where  the  plaintiff 
was  Injured  by  defects  in  a  railroad  track. 
The  extremely  vague  character  of  the  princi- 
ples to  which  this  court  has  committed  itself 
In  attempting  to  fix  the  boundary  line  between 
supervision  as  an  assignable  and  as  a  nonas- 
signable duty,  will  be  apparent  from  the  fol- 
lowing passages  of  the  opinion:  "It  is  the 
duty  of  a  railroad  corporation  to  use  reasonable 
care  and  diligence  to  keep  its  tracks  in  a  safe 
condition  for  its  employees  to  work  upon.  So 
far  as  the  work  of  keeping  its  tracks  in  repair 
is  left  to  its  servants,  it  is  its  duty  to  exercise 
reasonable  supervision  to  see  that  the  work  in- 
trusted to  them  is  properly  done.  How  far  into 
details  this  supervision  must  go  before  the  do- 
main which  belongs  exclusively  to  the  master 
is  passed  and  the  domain  which  may  be  left 
to  servants  is  entered,  depends  upon  what  It  Is 
reasonable  to  require  of  a  master  who  Is 
charged  with  the  duty  of  providing  safe  works, 
machinery,  tools,  and  appliances  for  his  em- 
ployees. In  some  cases  this  may  be  a  difficult 
question  to  decide.  .  .  .  The  next  question 
in  the  case  Is,  whether  there  was  evidence  to 
warrant  the  Judge  in  submitting  to  the  Jury  the 
question  whether  the  section  master  was  so  far 
charged  with  the  duty  of  super ylsion  that  the 
defendant  might  be  liable  to  one  of  its  serv- 
ants for  his  negligence.  It  is  well  settled  that 
one-  who  is  in  some  things  a  mere  servant  may 
be  made  the  master's  agent  to  perform  duties 
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Which  are  primarily  personal  to  the  master. 
Moynlhan  v.  Hills  Co.  (1888)  146  Mass.  586. 
and  cases  cited.  If  In  the  present  case  the  sec- 
tion master  was  intrusted  by  the  defendant 
with  the  performance  of  the  duty,  or  a  part  of 
the  duty,  of  supervision  of  the  tracks  which  a 
reasonable  regard  for  the  safety  of  its  em- 
ployees required  the  corporation  to  perform, 
the  defendant  is  liable  for  his  negligence  in  the 
performance  of  it.  There  was  evidence  tend- 
ing to  show  that'dlfTerent  persons  had  some 
responsibility  in  representing  the  defendant  In 
this  respect.  A  part  of  the  printed  instructions 
to  section  masters  was  in  these  words:  *They 
will  see  that  no  wood,  lumber,  ties,  or  other 
obstructions  are  piled  within  6  feet  of  the 
track*.  It  does  not  very  clearly  appear  what 
other  measures  were  taken  by  the  defendant 
promptly  to  ascertain  the  existence  of  defects 
or  obscructions  along  the  track.  The  evidence 
on  this  branch  of  the  case  is  rather  meagre, 
but  we  cannot  say  that  there  was  not  enough 
to  warrant  the  Judge  in  submitting  the  ques- 
tion to  the  Jury  under  the  Instructions  which  he 
gave.  .  .  .  The  refusal  of  the  Judge  to  in- 
struct *that.  If  the  defendant  had  used  reason- 
able care  in  the  supervision  of  the  section 
men  and  of  the  use  of  the  yard,  the  plaintiff 
could  not  recover  for  the  neglect  of  the  sec- 
tion men  in  leaving  the  ties  by  the  track,  or 
the  neglect  of  the  yard  master  or  the  section 
master  or  roadmaster  in  falling  to  have  them 
removed,  or  to  report  that  they  were  there,* 
was  upheld  on  the  ground  that  it  might  possi- 
bly have  been  the  duty  of  the  yardmaster,  or 
the  roadmaster,  to  exercise  this  supervision, 
and  If  he  discovered  neglect,  to  see  that  the 
road  was  not  left  In  a  dangerous  condition  on 
account  of  the  neglect.'* 

In  Coates  v.  Boston  &  M.  R.  Co.  (1891)  153 
Mass.  207,  10  L.  R.  A.  769,  there  was  evidence 
that  a  Jaw-strap  had  been  gone  for  some  time, 
from  which  it  might  be  inferred  that  the  com- 
pany knew  of  Its  absence,  an  Inference  which 
would  Justify  a  finding  that  the  company  or- 
dered the  plaintiff  into  a  place  where  there  was 
a  concealed  danger  known  to  the  company, 
and  not  known  to  the  plaintiff  or  to  the  supe- 
rior servant  giving  the  order,  and  of  which  the 
plaintiff  received  no  warning.  The  court  said: 
"We  do  not  put  our  decision  on  the  identifica- 
tion of  master  and  servant,  and  a  union  of  the 
knowledge  of  the  corporation  and  the  command 
of  the  conductor  in  one  person,  by  a  fiction. 
But  we  think  the  Jury  might  have  found,  at 
least,  this  negligence  on  the  part  of  the  cor- 
poration; that,  knowing  the  condition  of  the 
car,  it  put  a  conductor  there  with  men  under 
him,  having  reasonable  ground  to  anticipate 
that  such  orders  would  be  given  as  were  given 
without  warning  cither  him  or  the  men.'* 

If  a  superintendent  knew,  or  had  reason  to 
know,  that  there-  was  danger  of  the  caving  of 
a  trench,  and  had  no  materials  for  bracing  u, 
and  no  power  to  procure  them,  it  was  negli- 
gence to  allow  The  digging  to  go  on  before  the 
necessary  materials  were  procured.  For  such 
negligence  of  a  superintendent,  the  principal 
is  answerable,  and  cannot  escape  liability  by 
showing  that  it  was  by  his  own  act,  and  not  by 
the  fault  of  the  superintendent,  that  suitable 
materials  were  wanting.  Connolly  v.  Waltham 
(1892)  156  Mass.  368. 

With  the  above  cases  may  be  compared 
NeTeu  V.  Sears  (1892)  156  Mass.  303,  where  it 
was  held  that  one  sued  for  personal  injuries 
to  a  stone  mason  in  his  employ,  caused  by  the 
explosion  of  dynamite  left  unexploded  in  a 
block  of  stone  which  plaintiff  was  dressing.  Is 
chargeable  with  knowledge  of  those  facts  as 
to  the  use  of  dynamite  at  his  quarry  which  he 
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either  knew  or  ought  to  have  known.  His  em- 
ployment of  competent  quarrymen,  and  his  fur- 
nishing them  with  proper  means  of  preventinjc. 
any  dangers  consequent  on  the  use  of  dynamite 
would  not,  it  was  said.  Justify  him  in  relying 
on  his  actual  want  of  knowledge  that  there 
had  been  carelessness  at  the  quarry  as  an  ex- 
cuse for  furnishing  a  dangerous  stone  for  the- 
plalntiff's  use,  if,  knowing  all  that  had  hap- 
pened at  the  quarry,  he  would  then  have  had 
reason  to  believe  that  unexploded  cartridges 
might  remain  in  the  blocks  removed  therefrom. 
An  instruction  was,  therefore,  held  correct 
which  left  the  Jury  to  say  whether,  conslderlng: 
the  knowledge  which  the  master  had,  or  ought 
to  have  had,  of  what  occurred  at  the  quarry, 
each  block  should  have  been  examined  for 
dynamite  when  it  was  transported  from  the 
quarry,  or  first  appropriated  for  the  work  on. 
which  the  plaintiff  was  engaged. 

Traces  of  a  simitar  doctrine  are  also  to  be^ 
found  in  the  decisions  of  the  New  Jersey 
courts. 

'*A  master  cannot  claim  Immunity  on  the- 
ground  that  he  has  exercised  due  care  in  select- 
ing mechanics  of  competent  skill  in  the  con- 
struction of  machinery  and  buildings,  but  as- 
sumes the  burden  of  seeing  that  such  me- 
chanics actually  exercise  reasonable  care  and 
skill  in  the  execution  of  their  work.*'  Collyer 
V.  Pennsylvania  R.  Co.  (1886)  49  N.  J.  L.  59. 

In  Smith  V.  Oxford  Iron  Co.  (1880)  42  N.  J.  L. 
467,  36  Am.  Rep.  535,  it  appeared  that  one 
Scranton,  the  president  of  the  defendant  com- 
pany, to  whose  care  was  committed  the  super- 
intendence of  the  business  of  the  corporation,, 
introduced  the  use  of  giant  powder.  It  wa»- 
clearly  shown  that  It  was  a  highly  dangerous 
explosive,  and  that  the  proper  manner  of  using^ 
It  was  not  made  known  to  the  plaintiff,  al- 
though printed  Instructions  were  in  the  posses- 
sion of  the  company.  The  court  said:  **Be- 
fore  allowing  this  new  compound  to  be  intro- 
duced, it  was  a  duty  which  the  company  owei} 
to  the  plaintiff  to  ascertain  and  make  known  itv- 
propertles  and  the  mode  of  using  It,  either  to 
the  plaintiff  himself  or  those  under  whose  di- 
rection he  worked.  The  obligation  to  do  so 
rested  upon  Scranton,  as  the  head  officer  of  the 
company,  and  his  neglect  In  that  respect  wa»- 
the  neglect  of  the  company  Itself.  It  was  gross 
negligence  in  the  company  to  furnish  such  aa 
article  for  a  laborer's  use  without  giving  him 
the  requisite  information.  Whether  the  com- 
pany was  aware  of  its  dangerous  quality,  or 
furnished  it  for  use  without  having  taken  steps 
to  obtain  such  knowledge,  it  is  equally  liable. 
It  was  a  duty  which  the  company,  through 
Scranton,  was  bound  to  perform,  to  see  that 
such  reasonable  care  as  the  exigency  of  the 
case  demanded,  was  taken,  and  to  Impart  to 
the  subordir.atep  full  Information  as  to  the 
manner  of  applying  the  new  compound,  before- 
placing  it  in  the  hands  of  an  Ignorant  laborer. 
This  obligation  resting  on  the  company  Itself, 
the  president  could  not  shift  its  liability  by  re- 
ferring the  matter  to  one  of  his  subordinates 
The  effect  of  such  a  rule  would  be  to  substan- 
tially absolve  a  corporation  from  all  liability. 
There  was  a  clear  failure  on  the  part  of  the 
president  to  use  the  care  which,  under  the  cir- 
cumstances of  the  case,  the  law  exacted  from 
the  defendant,  and  his  neglect  must  be  imputed 
to  the  company." 

In  Michigan  C.  R.  Co.  v.  Dolau  (1875)  82. 
Mich.  510.  the  court  referred  to,  but  declined 
to  discuss,  the  question  how  far  down  In  the 
chain  of  delegated  appointments  the  master  is- 
to  be  held  as  bound  to  personal  supervision,  re- 
marking: **The  starting  point  that  he  is  only 
liable  for  his  own  neglect  is  one  from  whlclL 
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w<^  haye  no  right  to  depart.  And  It  Is  plain 
enoagh  that,  when  he  is  held  to  any  personal 
supervision  which  from  the  nature  of  his  busi- 
ness is  impracticable,  the  rule  is  violated,  and 
there  is  no  tangible  distinction  left  between 
liabiUty  to  servants  and  liability  to  strangers." 

The  nonexistence  of  a  duty  on  the  part  of  an 
employee  alleged  to  be  a  vice  principal  to 
supervise  his  subordinates  in  the  performance 
of  ihclr  work  to  the  extent  claimed  will,  it  Is 
obvious,  sometimes  dispense  with  the  neces- 
sity of  inquiring  into  the  correctness  of  that 
allegation. 

A  conductor,  for  Instance,  is  bound  to  give  or- 
ders as  to  the  movement  of  the  several  parts 
of  a  freight  train  at  a  station,  but  he  is  not  in 
duty  required  to  follow  up  each  brakeman,  and 
see  how  each  movement  is  executed.  Relyea  v. 
Kansas  City,  Ft.  S.  &  6.  R.  Co.  (1892)  112  Mo. 
86,  18  L.  R.  A.  SIT,  where  it  was  held  not  to  be 
negligence  for  the  conductor  to  leave  to  the 
brakeman  the  work  of  seeing  that  the  brakes 
were  properly  set  on  each  of  the  cars  which 
were  left  standing  on  a  guide. 

d.  Theory  that  the  duty  of  inspection  i$  nona»- 
gignable, 

1.  Oeneral  principles. 

The  general  doctrine  as  to  the  nonassignabil- 
ity of  the  master's  various  duties  has  been  thus 
laid  down  by  the  Supreme  Court  of  the  United 
Elates  in  a  well-known  passage:  "A  railroad 
corporation  may  be  controlled  by  competent, 
watchfnl,  and  prudent  directors,  who  exercise 
the  greatest  caution  in  the  selection  of  a  su- 
perintendent or  general  manager,  under  whose 
supervision  and  orders  its  affairs  and  business, 
In  all  of  its  departments,  are  conducted.  The 
latter,  in  turn,  may  observe  the  same  caution 
In  the  appointment  of  subordinates  at  the  head 
of  the  several  branches  or  departments  of  the 
company's  service.  But  the  obligation  still  re- 
mains to  provide  and  maintain,  in  suitable  con- 
dition, the  machinery  and  apparatus  to  be  used 
by  Its  employees,  an  obligation  the  more  impor- 
tant, and  the  degree  of  diligence  in  its  perform 
a  nee  the  gre&ter,  in  proportion  to  the  dangers 
which  may  be  encountered.  Those,  at  least, 
in  the  organization  of  the  incorporation  who 
are  Invested  with  controlling  or  superior  au- 
thorUy  In  that  regard-  represent  Its  legal  per- 
sonality; their  negligence,  from  which  injury 
results,  is  the  negligence  of  the  corporation. 
The  latter  cannot,  in  respect  of  such  matters, 
Interpose  between  it  and  the  servant,  who  has 
been  injured  without  fault  on  his  part,  the 
personal  responsibility  of  an  agent  who,  in 
exercising  the  master's  authority,  has  violated 
the  duty  he  owes,  as  \^ell  to  the  servant  as  to 
the  corporation.  Hough  v.  Texas  &  P.  R.  Co. 
(1879)  100  U.  S.  213,  25  L.  ed.  612.  To  the  same 
effect,  see  Northern  P.  R.  Co.  v.  Herbert  (1886) 
116  U.  8.  642.  29  L.  ed.  755:  Northern  P.  R.  Co. 
V.  Peterson  (1895)  162  U.  S.  846,  4  L.  ed. 
905. 

The  following  uncompromising  assertion  of 
the  same  doctrine  Is  of  special  interest  for  the 
reason  that  it  emanates  from  a  court  which, 
as  has  been  shown  above,  has  not  carried  that 
doctrine.  In  the  case  of  the  duty  of  inspection, 
to  its  logical  results:  "The  rule  of  law  which 
exempts  the  master  from  responsibility  to  the 
servant  for  Injuries  received  from  the  ordinary 
risks  of  hlB  employment,  including  the  negli- 
gence of  his  fellow  servants,  does  not  excuse 
the  employer  from  the  exercise  of  ordinary  care 
in  supplying  and  maintaining  suitable  instru- 
mentalities for  the  performance  of  the  work 
required.  One  who  enters  the  employment  of 
another  has  the  right  to  count  on  this  duty, 
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and  is  not  required  to  assume  the  risks  of  the 
master's  negligence  in  this  respect.  The  fact 
that  It  is  a  duty  which  must  always  be  dis- 
charged, when  the  employer  is  a  corporation, 
by  officers  and  agents,  does  not  relieve  the  cor- 
poration from  the  obligation.  The  agents  who 
are  charged  with  the  duty  of  supplying  safe 
machinery  are  not,  in  the  true  sense  of  the  rule 
relied  on,  to  be  regarded  as  fellow  servants  of 
those  who  are  engaged  In  operating  it.  They 
are  charged  with  the  master's  duty  to  his  serv- 
ant. They  are  employed  in  distinct  and  inde- 
pendent departments  of  service,  and  there  Is 
no  difficulty  in  distinguishing  them,  even  when 
the  same  person  renders  service  by  turns  in 
each,  as  the  convenience  of  the  employer  may 
require.  In  one  the  master  cannot  escape  the 
consequence  of  the  agent's  negligence;  if  the 
servant  Is  injured  in  the  other  he  may."  Ford 
V.  Pltchburg  R.  Co.  (1872)  110  Mass.  240,  260,  14 
Am.  Rep.  596. 

In  Riley  v.  West  Virginia,  C.  &  P.  R.  Co. 
(1885)  27  W.  Va.  145,  the  correct  rule  on  thl» 
subject,  as  deduced  from  the  more  recent  and 
better  considered  American  cases,  was  said 
to  have  been  that  stated  In  Wood  on  Mas- 
ter and  Servant,  |  438,  as  follows:  "Whenever 
the  master  delegates  to  another  the  perform- 
ance of  a  duty  to  his  servants  which  the  mas- 
ter has  impliedly  contracted  to  perform  in  per- 
son, or  which  rests  upon  him  as  an  absolute 
duty,  he  is  liable  for  the  manner  in  which  that 
duty  is  performed  by  the  middleman  whom  he 
has  selected  as  his  agent,  and  to  the  extent 
of  the  discharge  of  those  duties  by  the  middle- 
man, he  stands  in  the  place  of  the  master,  bgt 
as  to  all  other  matters  he  is  a  mere  coservant,. 
and  the  question  is  not,  whether  the  master  re> 
served  any  oversight  or  discretion  to  himself, 
but  whether  he  did  in  fact  clothe  the  middle- 
man with  power  to  perform  his  duties  to  the 
servant  injured." 

The  broad  principles  thus  enunciated  are  un- 
doubtedly those  which  are  supported  by  the 
greatest  weight  of  authority  in  this  country, 
and  by  the  majority  of  the  courts  they  have 
been,  as  the  subjoined  rulings  will  show,  con- 
strued in  such  a  sense  as  to  make  the  duty  of 
inspection  nonassignable. 

"It  is  only  at  his  own  risk  that  a  person  en- 
gaged in  excavating  a  ditch  can  depute  to  an- 
other the  task  of  keeping  it  in  a  safe  condi- 
tion for  the  servants  whom  he  puts  to  work 
in  it."  Van  Steenburgh  v.  Thornton  (1895)  5& 
N.  J.  L.  160.  (See,  however,  as  to  the  appar- 
ently inconsistent  position  of  this  court,  b,  and 
c,  supra.) 

It  is  observable  that  the  fact  of  this  nonas- 
signability may  be  expressed  by  two  different 
forms  of  statement.  We  may  either  say  that 
the  "nonfulfilmcnt  of  a  positive  duty  cannot  be 
excused  by  the  delegation  of  Its  performance 
to  another"  (Pennsylvania  R.  C.  v.  La  Rue 
(1897)  55  U.  S.  App.  20,  81  Fed.  Rep.  148),  or 
that  the  employee  Intrusted  with  the  perform- 
ance of  one  of  these  absolute  duties  is  not  a 
mere  coservant  of  the  other  workmen,  but  a 
vice  principal.  These  alternative  modes  of 
statement,  and  the  objects  at  which  the  courts 
have  aimed  in  adopting  the  conception  which 
underlies  them  both,  are  very  clearly  explained 
in  the  following  passsge  from  the  opinion  in 
Rogers  v.  Ludlow  Mfg.  Co.  (1887)  144  Mass. 
201,  59  Am.  Rep.  68:  "As  a  corporation  must 
act  by  natural  persons,  and  as  all  large  corpora- 
tions carry  on  their  business  by  means  of  serv- 
ants of  different  grades,  it  Is  manifest  that,  if 
it  is  held  that  these  are  all  fellow  servants,  and 
that  the  corporation  can  delegate  the  whole 
duty  of  hiring  and  superintending  its  servants, 
and  of  providing  Its  machinery  and  of  keeping 
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It  In  repair,  to  one  or  more  principal  seryants, 
sQCb  aa  auperlntendents  or  managers,  the  cor- 
poration may  encape  all  responsibility  for  In- 
juries caused  by  defective  machinery,  except  in 
the  few  cases  where  It  can  be  shown  that  these 
principal  seryants  were  Incompetent,  or  that 
the  directors  of  the  corporation,  or  its  princi- 
pal officers,  knew  that  the  subordinate  servants 
were  Incompetent,  or  that  the  machinery  used 
was  defective.  To  avoid  this  result,  some 
courts  have  held  that  superintendents  or  mana- 
gers are  not  fellow  servants  with  the  men  em- 
ployed to  work  under  them,  or  that  servants 
employed  in  one  department  of  the  business  are 
not  fellow  servants  with  those  employed  in  an- 
other. Other  courts  have  held  that  they  are 
all  fellow  servants,  but  that  the  master  can- 
not avoid  his  pbllgaiion  to  see  to  it  that  reason- 
able care  shall  be  exercised  in  procuring  suit- 
able machinery,  in  keeping  it  in  repair,  and  in 
hiring  and  retaining  couipetent  servants,  by 
employing  a  servant  to  do  these  things  for  him,* 
and  that  if  he  does  employ  a  servant  for  this 
purpose,  and  the  servant  does  not  use  due 
care,  the  master  Is  responsible." 

So  far  as  the  actual  liability  of  the  employer 
U  concerned,  it  Is,  of  course,  quite  immaterial 
from  which  standpoint  the  position  of  the  in- 
spector is  considered,  and,  as  might  be  expected, 
the  courts  are  apt  to  pass  from  one  form  of  ex- 
pression to  the  other  in  the  course  of  the  same 
discussion. 

The  following  passage  from  the  dissenting 
opinion  of  Mitchell,  J.,  in  Tlerney  v.  Minneap- 
olis &  St.  L.  R.  Co.  (1885)  S3  Minn.  311.  53 
Am.  Rep.  35,  is  worthy  of  notice  as  Indicating 
some  of  the  difficulties  of  fixing  with  precision 
the  division  line  between  nonassignable  duties 
and  the  duties  of  fellow  servants:  *'A  familiar 
rule  Is  that  the  master  Is  bound  to  use  ordi- 
nary care  in  furnishing  suitable  and  safe  In- 
strumentalities for  the  use  of  his  servants.  In- 
cluded In  this  is  that  of  maintaining  them  in  a 
safe  condition.  Repairing  is,  in  a  sense,  fur- 
nishing. And,  as  necessarily  incident  to  the 
duty  of  'maintaining,'  is  the  duty  of  providing 
an  adequate  system  of  inspecting,  examining, 
and  guarding  these  instrumentalities.  It  is 
also  the  rule  that  this  duty  of  furnishing  and 
maintaining  safe  instrumentalities  is  a  primary 
duty  of  which  the  master  cannot  relieve  him- 
self by  clothing  some  general  agent  with  the 
power,  and  charging  him  with  the  duty,  of 
making  performance  for  him,  but  that  the  fail- 
ure of  such  agent  will  be  the  failure  of  the  mas- 
ter. This  rule  has  been  sometimes  understood 
as  meaning  that  the  master  Is  responsible  to 
his  servants  for  the  negligence  of  every  em- 
ployee, however  his  station,  who  is  engaged  in 
performing  the  most  common  executive  duties 
in  the  matters  of  repairing,  examining,  or 
watching  the  instrumentalities  Intended  for 
the  use  of  other  servants.  I  think  this  is  a 
mlsappirehenslon  of  the  rule,  which  has  some- 
times arisen  from  losing  sight  of  the  distinction 
between  one  who  Is  clothed  with  the  powers  of 
the  master  in  the  control  and  supervision  of 
some  department  of  the  business,  and  who  is 
pro  hac  vice  the  representative  or  alter  ego  of 
the  master,  and  one  who  simply  performs  what 
may  be  termed  mere  executive  details.  .  .  . 
The  management  of  an  extensive  business,  like 
that  of  operating  a  railroad.  Includes  so  many 
departments  and  so  many  grades  of  service  that 
it  may  not  always  be  an  easy  matter  to  draw 
the  line  between  those  who  are  to  be  deemed 
*vice  principals,'  or  representatives  of  the  mas- 
ter, and  those  who  are  to  be  deemed  'fellow 
servants,'  as  to  other  employees;  but  the  fact 
of  such  a  distinction  is  everywhere  recog- 
nised. To  hold  that  the  master  is  responsible 
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to  his  servants  for  the  negligence  of  every  ^em- 
ployee  of  the  most  subordinate  rank  who  Is  en- 
gaged in  the  department  of  repairing,  examin- 
ing, watching,  or  guarding  the  instrumentali- 
ties used  by  other  employees,  would  virtually 
abrogate  the  whole  doctrine  of  'common  em- 
ployment' There  is  hardly  an  employee  in  the 
service  of  any  railroad  whose  duties  do  not,  in 
part  at  least,  relate  to  the  matter  of  maintain- 
ing in  safe  condition  the  track  or  rolling  stock. 
If  the  rule  be  that  all  these  pro  hac  vice  repre- 
sent the  master,  and  are  performing  his  duty, 
the  same  rule  must  be  applied  to  all  masters 
alike.  Such  a  rule,  if  applied  to  farmers,  manu- 
facturers, and  others,  would,  I  think,  effect  a 
radical  change  in  what  has  been  supposed  to  be 
the  law.  And  yet  this  is,  I  think,  the  logical 
result  to  which  the  opinion  in  this  case  would 
seem  to  lead;  for  I  can  see  no  distinction  in 
principle  between  these  'car-inspectors*  and 
switch-tenders,  station  agents,  guards,  watch- 
men, and  the  like.  In  so  far  as  their  duties 
relate  to  maintaining  in  safe  condition  the  ma- 
chinery and  other  instrumentalities  of  the  mas- 
ter, designed  to  be  used  by  his  employees." 

2.  niustraUve  rulings. 

Cases  in  which  the  former  rather  than  the 
latter  of  the  two  conceptions  referred  to  at  the 
close  of  the  preceding  section  seems  to  have 
been  present  to  the  mind  of  the  court  are  the 
following;  but  it  must  be  remembered  that,  as 
the  nonassignability  of  certain  duties  is  the 
basis  of  the  "vice  principal"  theory,  the  Judges 
afterward  resort  to  both  forms  of  statement  in 
the  same  opinion. 

The  duty  which  rests  upon  a  railroad  com- 
pany to  see  to  it  at  an  inspecting  station,  that 
the  wheels  of  a  freight  car  which  is  about  to 
be  drawn  out  on  the  road  are  in  safe  and  proper 
condition,  cannot  be  delegated  so  as  to  exone- 
rate the  company  from  liability  to  a  servant 
for  injuries  resulting  from  the  omission  to  per- 
form that  duty,  or  through  its  negligent  p<;r- 
formance.  Union  P.  R.  Co.  v.  Snyder  (1894) 
152  U.  S.  684,  88  L.  ed.  597,  Affirming  Daniels 
V.  Union  P.  R.  Co.  (18Q0)  6  Utah,  357. 

The  sufficiency  of  the  number  of  Inspectors  of 
railroad  cars,  and  their  competency,  furnish  no 
defense  to  an  action  for  injuries  caused  by  a 
defect  which  could  have  been  detected  by  a 
proper  inspection.  Union  P.  R.  Co.  v.  Snyder 
(1894)  152  U.  S.  684,  38  L.  ed.  697. 

In  Texas  &  P.  R.  Co.  v.  Barrett  (1897)  106  U. 
S.  617,  41  L.  ed.  1136,  the  following  Instruction 
was  approved:  "If  the  Jury  believe,  from  the 
evidence  under  the  foregoing  instructions,  that 
the  boiler  which  exploded  and  injured  the  plain- 
tiff was  defective  and  unfit  for  use,  and  that 
defendant's  servants,  whose  duty  it  was  to  re- 
pair such  machinery,  knew,  or  by  reasonable 
care  might  have  known,  of  such  defects  in  said 
machinery,  then  such  neglect  upon  the  part  of 
its  servants  is  imputable  to  the  defendant;  and 
if  said  boiler  exploded  by  reason  of  said  de- 
fects, and  injured  the  plaintiff,  the  defendant 
would  be  responsible  for  the  injuries  inflicted 
upon  plaintiff,  If  plaintiff  in  no  way,  by  his 
own  neglect,  contributed  to  his  injuries." 

An  instruction  is  properly  refused  which  di- 
rects the  Jury  to  find  for  the  defendant,  if  he 
has  used  care  in  the  selection  of  the  appliance 
and  of  a  competent  Inspector,  and  the  plain- 
tiff's injury  was  due  to  the  negligence  of  such 
inspector  in  not  making  proper  tests.  Texas  & 
P.  R.  Co.  V.  Barrett  (1895)  30  U.  S.  App.  196, 
67  Fed.  Rep.  214,  14  C.  C.  A.  878. 

In  The  Frank  and  Willie  a891)  45  Fed.  Rep. 
494,  the  evidence  showed  that  the  mate,  after 
notice  of  the  dangerous  condition  of  a  pile  of 
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lumber,  which  his  own  noskHfiilness  or  negli- 
gence had  brought  about,  and  after  complaint 
made  at  least  an  honr  before  the  accident,  re- 
fafted  to  take  the  nsual  precautions  to  make 
the  pile  safe,  and.  In  effect,  reqnlred  the  libel- 
taut  to  contlnne  work  In  this  dangerous  situa- 
tion. The  court  said:  "This  was  breach  of  a 
duty  owed  by  the  ship  and  owners  to  the  sea- 
man, for  which  the  ship  and  owners  are  liable. 
The  master  was  absent,  and  the  mate  was  not 
only  temporarily  in  command,  but,  as  mate,  he 
was  the  officer  haying  charge  In  unloading  the 
cargo,~the  representative  of  the  ship  and  own- 
ers in  the  supervision  of  that  work.  His  atten- 
tion was  specially  called  to  the  dangerous 
sitnation,  its  correction  was  requested,  and  the 
Iil>ellant  was  practically  helpless.  I  do  not 
hold  the  ship  liable  for  the  mate's  mere  negli- 
srence  as  a  fellow  workman  in  producing  the 
dangerous  situation,  but  for  his  refusal  to  rem- 
edy it  when  complaint  was  made,  and  the 
danger  pointed  out  to  him.*' 

A  master  cannot  escape  liability  for  the  de- 
fective condition  of  appliances  furnished  his 
servants  by  delegating  the  duty  of  inspection 
in  respect  to  those  appliances  to  other  em- 
ployees. Daltimore  &  P.  R.  Co.  v.  Elliott  (1896 1 
0  App.  D.  C.  341. 

A  master  cannot  avoid  liability  for  failure 
to  perform  a  duty  he  owes  his  servant,  by  dele- 
gating it  to  a  fellow  servant;  but  a  fellow  serv- 
ant, in  the  performance  of  such  duty,  is  the 
agent  of  the  master,  and  his  knowledge  that  a 
place  is  unsafe  to  work  in  charges  the  master 
with  knowleflge.  Elledge  v.  National  City  & 
O.  R.  Co.  (1803)  100  Cal.  282,  Rehearing  Denied 
in  34  Pac.  852;  Distinguishing  Daves  v.  South- 
ern P.  Co.  (1893)  98  Cal.  19,  where  the  place  of 
work  was  "of  Itself  a  reasonably  safe  one," 
and  became  unsafe  only  through  the  negligence 
of  the  foreman. 

The  delegation  of  the  duty  of  Inspection  to  an 
employee  does  not  relieve  the  company  from 
liability  because  of  the  negligence  of  that  em- 
ployee in  the  discharge  of  that  duty.  Chicago 
ft  B.  I.  R.  Co.  V.  Knelrlm  (1894)  102  111.  468. 

Where  a  servant  of  a  railroad  company  Is  In- 
jured or  killed  in  consequence  of  the  giving  way 
of  a  defective  bridge,  the  company  cannot  es- 
cape liability  from  the  fact  that  the  bridge 
was  constructed  properly  in  the  first  place,  and 
It  employed  skilful  and  competent  subordinates 
to  inspect  and  repair  its  bridges.  Toledo,  P.  & 
W.  R.  Co.  y.  Conroy  (1873)  68  111.  660. 

An  employer  is  not  relieved  from  liability 
for  injuries  to  an  employee  caused  by  the  sud- 
den starting  of  machinery  due  to  the  absence 
of  a  nut  from  an  eyebolt  used  to  hold  a  lever 
in  place  to  keep  the  machinery  stotlonary, 
where  the  nut  had  been  gone  for  several  weeks, 
by  the  fact  that  another  employee  having 
L'harpe  of  the  machinery  knew  of  such  defect, 
and  did  not  report  it  or  see  that  It  was  re- 
paired, as  the  injured  employee  does  not  as- 
sume the  risks  of  such  negligence  on  the  part 
of  a  fellow  servant.  Monmouth  MIn.  &  Mfg. 
Co.  y.  Erling  (1894)  148  111.  621,  Aff'g  (1R02) 
45  111.  App.  411. 

It  Is  the  duty  of  a  railroad  company  to  pro- 
vide and  maintain  reasonably  safe  and  suit- 
able cars  and  other  appliances  for  Its  employees 
to  work  with;  and  it  cannot  escape  liability  to 
an  employee,  who,  without  fault  or  neglect  on 
his  part,  suffers  injury  from  the  use  of  defect- 
ive appliances  or  Implements,  by  showing  that 
tbe  failure  to  discover  and  amend  the  defect 
was  attributable  to  the  neglect  of  an  agent  of 
the  company  to  whom  the  duty  of  selecting 
and  inspecting  its  cars  and  their  appendages 
had  been  committed.  Ohio  ft  M.  R.  Co.  v. 
Pearry  (1891)  128  Ind.  187. 
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The  employment  by  a  railroad  company  of  a 
competent  inspector  of  Its  appliances  does  not 
relieve  it  from  liability  for  injuries  resulting 
from  defects  In  the  appliances,  which  would 
have  been  discovered  by  a  reasonably  careful 
Inspection,  but  which  were  not  In  fact  discov- 
ered. Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Ward 
(1896,  Ind.)  46  N.  E.  326. 

A  railroad  company  does  not  discharge  its 
duty  toward  a  fireman  by  having  a  competent 
inspector  inspect  the  engine,  unless  the  Inspec- 
tion is  a  reasonably  careful  one.  Cleveland,  C. 
C.  ft  St.  L.  R.  Co.  V.  Ward  (1897,  Ind.)  46  N. 
E.  462,  Denying  Rehearing  in  (1896)  45  N.  E. 
325;  Durkln  v.  Sharp  (1892)  88  N.  T.  226,  fol- 
lowed. 

As  a  corporation  must  act  through  Its  agents, 
the  negligence  of  the  employee  In  whom  the 
duty  of  Inspection  Is  devolved  Is  the  negligence 
of  the  corporation.  Brann  v.  Chicago,  R.  I.  ft 
P.  R.  Co.  (1880)  63  Iowa,  696.  36  Am.  Rep.  243. 

But  the  scope  of  this  decision  Is  greatly  lim- 
ited by  a  subsequent  ruling  of  the  same  court 
to  the  effect  that  the  engineer  in  charge  of  an 
engine  operating  a  machine  for  sawing,  whose 
duties  Include  that  of  keeping  the  machinery 
In  good  condition,  and  repairing  it  when  broken 
or  defective.  Is  a  fellow  servant  with  another 
engaged  In  operating  the  saw.  Theieman  v. 
Moeller  (1887)  73  Iowa,  108.  The  court  said: 
*'It  is  the  rule  of  this  court  that  an  employee 
cannot,  in  an  action  against  his  employer,  re- 
cover for  the  negligence  of  a  coemployee  en- 
gaged In  the  prosecution  of  a  common  business. 
But  this  rule  does  not  extend  to  an  employee 
who  is  charged  with  no  other  duty  than  to  in- 
spect the  machinery,  in  the  operation  of  which 
the  injury  occurs.  Brann  v.  Chicago,  R.  I.  ft 
P.  R.  Co.  (1880)  63  Iowa,  696,  36  Am.  Rep.  243. 
But  the  engineer,  it  will  be  seen  from  the  state- 
ment of  the  evidence  just  made,  was  not  con- 
fined by  his  duty  to  the  mere  inspection  of  the 
machinery.  He  had  It  in  charge,  was  required 
to  see  that  it  was  in  good  condition,  and  to  re- 
pair it  when  broken  or  defective.  These  duties 
were  not  separated  from  the  operation  of  the 
machinery.  The  engineer  and  plaintiff  together 
operated  it.  The  engine  furnished  the  motive 
of  sawing,— the  very  purpose  for  which  both 
engine  and  saw  were  used.  The  saw  could  not 
be  operated  without  the  engine.  The  engineer 
was  engaged  In  operating  the  saw.  He  was 
therefore  a  coemployee  of  plaintiff  in  the  com- 
mon business  of  both." 

It  is  submitted,  however,  that  there  Is  no  ra- 
tional ground  upon  which  the  later  of  these 
decisions  can  be  based,  for  there  Is  no  reason 
why  an  employee  should  not  be  regarded  as 
occupying  the  dual  position  of  a  vice  principal 
and  of  a  mere  servant.  In  fact  the  courts  have 
frequently  recognized  the  possibility  of  this 
union  of  functions.  See  McKlnney,  Fellow 
Servants,  |  42. 

A  railroad  company  Is  guilty  of  actionable 
negligence,  under  Mich.  Laws  1883,  p.  191,  re- 
quiring railroad  companies  under  pecuniary 
penalty  to  adjust,  fill,  or  block  frogs  In  their 
yards  so  as  to  prevent  the  catching  of  feet 
therein.  In  permitting  a  frog  in  its  yard  to  re- 
main unfllled  or  unblocked,  with  its  knowledge, 
or  for  such  a  length  of  time  that  knowledge 
will  be  presumed,  although  it  has  employed 
persons  expressly  charged  with  the  duty  of 
keeping  such  frogs  in  proper  condition.  Ash- 
man v.  Flint  ft  P.  M.  R.  Co.  (1892)  90  Mich. 
667. 

The  negligence  of  a  person  employed  to  lay  a 
water  pipe  in  a  ditch  through  a  lumber  yard, 
which  it  was  the  duty  of  the  master  to  keep 
in  a  reasonably  safe  condition,  in  leaving  such 
a  yard  in  a  dangerous  condition,  Is  attributable 
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to  the  master,  as  resrards  an  employee  enflra^ed 
therein.  Sadowskl  v.  Michigan  Car  Co.  (1890) 
84  Mich.  100.  The  court  said:  "Those  em- 
ployed by  the  master  to  provide  or  to  keep  In 
repair  the  place,  or  to  supply  the  machinery 
and  tools,  for  labor,  are  engaged  In  a  different 
employment  from  those  who  are  to  use  the 
place  or  appliances  when  provided,  and  they 
are  not  therefore,  as  to  each  other,  fellow  serv- 
ants. In  such  case,  the  one  whose  duty  It  Is 
to  provide  and  look  after  the  safety  of  the 
place  where  the  work  is  to  be  done  represents 
the  master  in  such  a  sense  that  the  latter  Is 
liable  for  his  negligence.*' 

In  McDonald  v.  Michigan  C.  R.  Co.  (1895, 
Mich.)  2  Det.  L.  N.  774,  It  was  held  that  a  rail- 
road company  which  Imposes  on  Its  engineers 
the  duty  of  Inspecting  their  engines,  and  pro- 
yldes  no  other  method  of  inspection,  to  keep 
them  In  a  reasonably  safe  condition.  Is  liable 
to  one  of  Its  brakemen  for  an  Injury  received 
through  the  failure  of  the  engine  to  respond 
promptly  to  the  airbrake,  which  defect  was 
known  to  the  engineer,  who  continued  to  use 
the  engine  after  knowing  of  the  defect,  whether 
each  conduct  be  considered  as  a  complete  neg- 
lect of  the  master's  duty  of  Inspection,  or  the 
Illegal  Imposition  of  such  duty  upon  a  fellow 
servant.  The  court  said:  "Such  Inspection,  In 
the  ordinary  operation  of  the  road,  Is  the  act 
of  a  fellow  servant,  as  between  the  engineer 
and  brakeman,  and,  as  between  them,  does  not 
constitute  the  engineer  a  representative  of  the 
master.  .  .  .  But  If  the  company  makes  no 
other  provision  for  Inspection,  and  chooses  to 
rely  upon  the  reports  of  its  men,  deferring'  re- 
pairs until  breaks  occur,  or  until  the  operators, 
in  due  course  of  business,  report  defects,  we 
must  either  say  that  It  has  neglected  the  duty 
of  Inspection  altogether,  or  that  It  has  Imposed 
one  of  Its  duties  upon  Its  operatives,  and  that 
It  does  not  fall  wltbln  the  limits  of  fellow  serv- 
ice, or  that  it  may  avoid  the  duty  which  the 
law  imposes,  by  Invoking  the  rule  of  fellow 
servants." 

In  Tlerney  v.  Minneapolis  &  St.  L.  R.  Co. 
(1885)  33  Minn.  311,  53  Am.  Rep.  35.  It  was  held 
that  where,  by  a  regulation  governing  the  em- 
ployees in  the  transfer  yard  of  a  railway  com- 
pany, car  Inspectors  were  required  to  Inspect 
incoming  cars  Immediately  upon  their  arrival, 
and.  If  out  of  repair,  to  mark  them  "In  bad  or- 
der," Indicating  that  they  were  to  be  sent  to 
the  "repair  track,"  negligence  on  the  part  of 
the  inspectors  in  falling  to  properly  discharge 
this  duty  by  reason  of  which  plaintiff  was  In- 
jured while  attempting  to  couple  a  damaged 
car  without  notice  of  Its  condition,  and  without 
fault  on  his  part,  may  be  imputed  to  the  com- 
pany. The  court  said:  "In  respect  to  patent 
defects  In  the  coupling  apparatus,  brakes, 
wheels,  etc..  we  may  assume  that  the  defend- 
ants had  undertaken  the  duty  of  Inspection, 
and  Intrusted  It  to  the  proper  agents.  As  a 
rule,  also,  there  Is  a  distinction  between  the 
special  duties  of  such  persons  and  the  serv- 
ice of  other  employees  who  are  engaged  In 
handling  cars  and  operating  trains.  It  Is  not 
the  same  In  kind  as  that  of  switchman,  brake- 
man,  or  other  operative.  Wedgewood  v.  Chi- 
cago &  N.  W.  R.  Co.  (1878)  44  Wis.  44;  Schulti 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1879)  48  Wis. 
375.  The  service  of  the  former  class  relates 
wholly  to  the  matter  of  the  care  and  repair  of 
machinery,  the  use  of  which  Is  attended  with 
constant  danger  to  other  employees  unless 
maintained  in  a  safe  condition:  and  they  rep- 
resent the  master,  not  In  the  capacity  of  supe- 
rior officers  placed  over  other  employees,  but 
because  performing  the. master's  duty  In  re 
spect  to  safe  Instrumentalities." 
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The  negligence  of  a  general  agent  hired  to 
conduct  a  business  to  which  the  employer  gives 
no  personal  attention  Is  In  law  the  negligence 
of  the  employer  himself  so  far  as  regards  the 
duties  which  such  employer  owes  to  the  sub 
ordinate  servants.  The  employer  cannot,  by 
abstaining  from  taking  any  part  In  the  busi- 
ness, exonerate  himself  from  those  duties  or 
from  the  consequences  of  a  failure  to  perform 
them.  Corcoran  y.  Holbrcok  (1875)  59  N.  Y. 
517.  17  Am.  Rep.  369.  There  a  mill  owner  was 
held  liable  for  the  negligence  of  his  general 
agent  In  omitting  to  repair  a  chain  by  which 
an  elevator  was  raised  and  lowered,  after  he 
had  been  notified  that  the  apparatus  was  In  a 
dangerous  condition. 

This  rule  is  as  applicable  to  individuals  as  to 
corporations.  Corcoran  v.  Holbrook  (1875)  50 
N.  Y.  517,  17  Am.  Rcr.  3(J9. 

In  Durkln  v.  Sharp  (1882)  88  N.  Y.  225,  it  was 
held  that  the  Inspection  of  a  railroad  track  was 
a  duty  of  the  master  and  If  carelessly  and  neg- 
ligently performed,  even  by  a  competent  In- 
spector, the  master  would  still  be  liable.  To 
excuse  him  from  liability  the  track  must  have 
been  carefully  Inspected  by  a  competent  In- 
spector. 

In  Fuller  v.  Jewett  (1880)  80  N.  T.  46 
36  Am.  Rep.  575,  an  action  against  a  railroad 
receiver  to  recover  damages  for  the  killing  of  a 
locomotive  engineer  by  the  explosion  of  a 
boiler,  there  was  evidence  that  the  boiler  had 
been  frequently  reported  and  sent  to  the  re- 
pair shop  for  repairs,  and  the  defendant  was 
held  not  to  be  excused  from  liability  by  the 
facts  that  there  was  no  negligence  In  employ- 
ing the  superintendent  of  repairs,  or  In  making 
proper  regulations,  that  the  master-mechanic 
In  charge  gave  proper  instructions  for  the  re- 
pairing, and  that  the  negligence  waw  that  of 
the  workmen  directed  to  make  thi^  repairs. 
The  court  cited  Flike  ▼.  Boston  &  A.  R.  Co. 
(1873)  53  N.  Y.  549,  13  Am.  Rep.  545.  Booth  v. 
Boston  &  A.  R.  Co.  (1878)  73  N.  Y.  38,  29  Am. 
Rep.  97,  and  Mehan  v.  Syracuse,  B.  A  N.  Y. 
R.  Corp.  (1878)  73  N.  Y.  585,  as  being  decisive 
against  a  defendant,  and  said:  "We  under- 
stand the  principle  of  these  cases  to  be,  that 
acts  which  the  master,  as  such.  Is  bound  to 
perform  for  the  safety  and  protection  of  his 
employees,  cannot  be  delegated  so  as  to  exon- 
erate the  former  from  liability  to  a  servant, 
who  is  injured  by  the  omission  to  perform  the 
act  or'  duty,  or  by  Its  negligent  performance, 
whether  the  nonfeasance  or  misfeasance  is 
that  of  a  superior  officer,  agent,  or  servant,  or 
of  a  subordinate  or  inferior  agent  or  servant  to 
whom  the  doing  of  the  act,  or  the  performance 
of  the  duty,  has  been  committed.  In  either 
case,  in  respect  to  such  act  or  duty,  the  servant 
who  undertakes,  or  omits  to  perform  It,  is  the 
representative  of  the  master,  and  not  a  mere 
coservant  with  the  one  who  sustains  the  In- 
Jury.  The  act  or  omission  is  the  act  of  omission 
of  the  master  irrespective  of  the  grade  of  the 
servant  whose  negligence  caused  the  injury,  or 
of  the  fact  whether  it  was  or  was  not  practi- 
cable for  the  master  to  act  personally,  or 
whether  he  did  or  did  not  do  all  that  he  per- 
sonally could  do  by  selecting  competent  serv- 
ants, or  otherwise  to  secure  the  safety  of  hit 
employees.  It  is  sometimes  difficult  to  deter- 
mine what  is  the  master's  duty,  within  the 
rule.  But  when  It  Is  ascertained  that  the  neg- 
ligence by  which  an  employee  Is  Injured  relates 
to  this  duty,  then  there  Is  no  middle  ground, 
and  the  case  cannot  be  determined  upon  any 
distinction  founded  upon  the  particular  grade, 
office,  or  function  of  the  negligent  servant  or 
agent." 

In  Bailey  v.  Rome,  W.  &  O.  R.  Co.  (1893)  139 
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N.  Y.  802,  It  was  held  that  * 'proper  inspection 
to  discover  defects  is  a  part  of  the  master's 
•dnty,"  and  that  a  railroad  company  is  there 
fore  responsible  for  an  injury  caused  by  a  de- 
fsct  in  a  braice  which  would  have  been  discov- 
-ered  if  the  inspectors  had  performed  their 
duties  properly. 

A  careless  or  negligent  Inspection  of  a  boiler 
by  a  competent  inspector  does  not  relieve  a 
master  from  liability  for  a  defect  not  discov- 
ered by  such  inspection.  To  excsise  him  from 
liability  the  tK>iler  must  be  inspected  by  a  com- 
petent inspector  at  reasonably  frequent  inter- 
vals. Egan  V.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
(1896)  12  App.  Div.  556,  Following  Durkln  v. 
Sharp  (1882)  88  N.  Y.  225;  Bushby  v.  New  York, 
L.  E.  &  W.  R.  Co.  (188T)  107  N.  Y.  374. 

In  Malone  v.  Hathaway  (1876)  64  N.  Y.  6, 
21  Am.  Rep.  573  (Church,  Ch.  J.,  and  Rapallo 
J.,  dissenting),  it  was  held  that  an  employer 
Is  not  liable  for  the  negligence  of  a  carpenter 
employed  to  examine  and  make  repairs  in  the 
building  in  which  his  business  is  carried  on. 
The  majority  of  the  court  cited  with  approval 
Wilson  V.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  326,  19  L.  T.  N.  S.  SO,  but  It  seems  to  be 
Impo83ibl«j  to  reconcile  the  ruling  with  the 
•other  decisions  of  the  same  court  referred  to 
above. 

Warner  y.  Brie  R,  Co.  (1868)  39  N.  Y.  468,  is 
'sometimes  supposed  to  be  an  authority  for  the 
doctrine  that  a  railroad  company  discharges 
its  full  duty  to  its  servants  in  regard  to  the 
maintenance  of  its  bridges  when  it  has  provided 
adequate  materials  for  their  construction  and 
-competent  servants  to  inspect  them. 

In  Chapman  v.  Erie  R.  Co.  (1873)  1  Thomp.  & 
-C.  526,  the  supreme  court  quoted  the  headnote 
of  Warner  v.  Erie  R.  Co.  (1868)  39  N.  Y.  468,  as 
given  at  the  commencement  of  the  present 
subdivision,  and  proceeded  to  criticise  the  case 
as  follows:  "The  rule  as  thus  stated  is  ob- 
viously of  small  consequence  as  a  protection  to 
the  servants  or  employees  of  a  corporation, 
when  it  is  considered  that  a  corporation  acts 
entirely  through  officers  and  agents,  and  there 
can  be  no  other  personal  negligence  committed 
by.  or  imputed  to,  it  except  the  negligence  of 
such  officer  or  agent;  and  when  it  is  held  also 
that  all  the  agents  and  employees  of  a  corpora- 
tion are  fellow  servants  of  a  common  master, 
it  is  difficult  to  see  why,  under  such  rules, 
corporations  are  not  virtually  absolved  from 
all  the  common-law  liability  of  a  master  to  take 
care  of  his  servants,  and  protect  them  from  un- 
just and  unreasonable  danger  and  injuries  re- 
sulting from  the  negligence  of  others.  But  the 
recent  case  of  Laning  v.  New  York  C.  R.  Co. 
(1872)  49  N.  Y.  531,  10  Am.  Rep.  417,  shows  that 
the  present  court  of  appeals  is  receding  from 
this  extreme  ground.  This  case  asserts  a 
aounder  and  more  reasonable  rule.  Judge  Fol- 
ger.  who  gives  the  opinion  of  the  court,  says: 
'The  duty  of  the  master  to  his  servants  is  to 
use  reasonable  care  to  provide  and  employ  none 
but  competent  and  skilful  servants,  and  to  dis- 
-charge  from  his  service,  on  notice  thereof,  any 
who  fail  to  continue  such.'  "  This  criticism, 
however,  appears  to  be  based  on  a  misappre- 
hension of  the  true  purport  of  the  case,  which 
merely  decides  that  in  the  absence  of  testimony 
going  to  prove  negligence  in  the  construction 
of  a  bridge  or  in  the  the  selection  of  the  serv- 
ants employed  to  supervise  and  test  It,  or  in 
the  performance  of  their  duties  by  these  serv- 
ants, the  injured  servant  must  fail  In  his  ac- 
tion unless  he  shows  that  the  managing  officers 
of  the  corporation  had  notice,  actual  or  con- 
structive, of  the  defective  condition  of  the 
bridge.  In  other  words,  there  are  several 
states  of  facts  upon  which  an  employer  may 
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be  charged  with  personal  negligence,  and,  If 
the  evidence  is  inconsistent  with  the  theory 
that  he  was  negligent  in  certain  specified  ways, 
the  servant  must  fall  back  upon  some  other 
theory.  Under  the  circumstances  in  Warner 
V.  Erie  R.  Co.  (1868)  39  N.  Y.  468,  where  the 
testimony  shows  that  due  care  has  been  exer- 
cised by  the  directors  themselves  in  seeing  that 
sound  structures  and  competent  supervising 
agents  have  been  provided,  and  that  these 
agents  themselves  have  not  been  guilty  of  neg- 
ligence In  the  premlses,there  was  no  theory  to 
fall  back  upon  except  one  based  upon  the  hypo- 
thesis that  the  directors  had  knowledge  of  the 
decayed  condition  of  the  bridge  through  some 
other  avenue  of  information  than  the  supervis- 
ing agents  appointed  by  them,  and  with  any 
such  hypothesis  the  evidence  was  quite  incon- 
sistent. That  the  case  really  goes  no  further 
than  this,  so  far  as  the  actual  decision  is  con- 
cerned, is  quite  apparent  from  the  opinion.  But 
it  must  be  admitted  that,  by  citing  with  ap- 
proval the  ruling  In  Wilson  v.  Merry  (1868)  I^. 
R.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T.  N.  8.  30, 
the  court  has  shown  a  disposition  to  counten- 
ance that  much  more  sweeping  doctrine  undei 
which  a  master  Is  not  liable,  even  for  the  negli- 
gence of  a  servant  to  whom  he  deputes  one  or 
more  of  the  duties  which  the  law  imposes  on 
him  for  the  benefit  of  all  persons  in  his  employ- 
ment. The  extent  of  the  liability  of  a  master 
for  the  negligent  act  of  a  competent  servant  is, 
however,  a  very  different  question  from  that 
raised  in  Warner  v.  Erie  R.  Co.  (1868)  39  N.  Y. 
468,  and  the  approval  of  the  English  case  may, 
for  this  reason,  be  regarded  as  quite  supererog- 
atory. Except  in  so  far  as  the  broad  principle 
of  Wilson  V.  Merry  (1868)  L.  R.  1  H.  L.  8c.  App. 
Cas.  326,  19  L.  T.  N.  8.  SO,  may  be  supposed  to 
have  been  adopted  by  the  court  in  Warner  v. 
Erie  R.  Co.  (1868)  39  N.  Y.  468,  it  cannot  be  said 
that,  as  was  suggested  in  Chapman  v.  Erie  R. 
Co.  (1873)  1  Thomp.  &  C.  526,  the  court  of  ap- 
peals has  changed  Its  ground  In  Laning  v.  New 
York  C.  R.  Co.  (1872)  49  N.  Y.  531,  10  Am.  Rep. 
417,  for  there  the  master  was  held  liable  for  the 
reason  that  personal  negligence  was  shown  by 
the  retention  of  an  incompetent  servant— a 
species  of  negligence  which  was  negatived  by 
the  testimony  in  Warner  v.  Brie  R.  Co.  (18G8> 
39  N.  Y.  468. 

In  Chesson  v.  John  L.  Roper  Lumber  Co. 
(1896)  118  X.  C.  59,  the  court  said  that  if  car- 
penters employed  to  inspect  a  platform  failed 
to  make  an  inspection,  the  employer  was  neg- 
ligent, especially  where  there  was  testimony 
tending  to  show  that  an  examination  would 
have  disclosed  the  condition  of  the  platform, 
and  probably  have  prevented  the  Injury. 

It  Is  the  duty  of  the  railroad  company  to 
place  a  derrick  constructed  beside  Its  track, 
and  dangerous  to  its  employees  upon  Its  trains 
when  unfastened,  in  care  of  some  competent 
person  charged  with  the  duty  of  seeing  that 
It  is  properly  fastened.  Gates  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1892)  2  8.  D.  422. 

An  employee  does  not  assume  the  risk  of  the 
negligence  of  his  employer  or  of  a  foreman  In 
furnishing  a  tackle  block  In  which  the  pin  se- 
curing the  wheel  Is  not  properly  fastened,  or 
In  falling  properly  to  Inspect  and  keep  the 
block  In  repair  In  that  respect.  Houston  ▼. 
Brush  (1894)  66  Vt.  331. 

It  is  the  duty  of  a  railroad  company,  not  only 
to  employ  a  sufficient  number  of  competent  in- 
spectors, but  to  secure  a  careful  inspection. 
Texas  P.  R.  Co.  v.  O'Flei  (1890)  78  Tex.  480. 

In  Cooper  v.  Pittsburgh,  C.  &  St.  L.  R.  Co, 
(1884 j  24  W.  Va.  37,  the  court  says  that 
a  railroad  company  cannot  devest  itself  of  the 
duty  to  furnish  reasonably  safe  machinery  and 
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appliances  so  as  to  relieve  Itself  from  responsl- 
biilty  for  the  nonperformance  thereof,  by  dele- 
gating the  duty  to  any  of  Its  serrants  in  any  of 
Its  departments',  and  If  It  does  delegate  this 
duty  to  any  of  Its  servants  and  vests  him  with 
controlling  or  superior  authority  in  regard 
thereto,  the  negligence  of  such  servant  Is  the 
negligence  of  the  company:  also  that  a  brake- 
man  employed  on  one  of  the  freight  trains  of  a 
railroad  company  and  an  inspector  or  mniiter 
mechanic  charged  with  the  duty  of  keeping 
such  machinery,  cars,  and  appliances  in  repair, 
cannot  be  regarded  as  fellow  servants  in  such 
a  sense  as  to  prevent  the  brakeman  from  recov- 
ering of  the  company  for  an  injury  sustained 
by  him  because  of  the  negligence  of  such  In- 
spector or  master  mechanic. 

For  other  examples  of  the  same  form  of 
statement,  see  the  following  cases:  Comben  v. 
Bellevine  Stone  Co.  (1806)  59  N.  J.  L.  226;  In'fl- 
ana  Car  Co.  v.  Parker  (1885)  100  Ind.  181;  Brazil 
Block  Coal  Co.  v.  Toung  (1889)  117  lud.  &20; 
Johnson  v.  Chespeake  &  O.  R.  Co.  (1892)  86  W. 
Va.  73. 

The  following  extract  from  the  charge  of 
Cockburn,  Ch.  J.,  In  Webb  v.  Rennie  (1865)  4 
Fost.  St  F.  608,  may  also  be  quoted  in  the  pres- 
ent connection,  as  a  clear  exposition  of  the  doc- 
trine respecting  the  nonassignability  of  the 
master's  duties,  though  It  is  Inconsistent  wi.ii 
the  subsequent  decisions  of  the  House  of  Lords 
in  Wilson  V.  Merry  (1868)  L.  R.  1  H.  L.  8c. 
App.  Cas.  826,  19  L.  T.  N.  S.  aO,  which  exploded 
that  doctrine  as  a  whole  (see  6,  supra)  :  "In 
the  case  of  a  manufacturer  employing  machinery 
whl'jh  might  be  attended  with  danger  to  the 
persons  employed  about  it,  a  danger  which 
might  be  greatly  aggravated  by  the  machinery 
not  being  In  proper  condition — as,  for  Instance, 
In  the  case  of  the  boiler  of  a  steam  engine 
bursting,  as  It  would  be  more  likely  to  do  If  In 
an  Improper  condition— the  master  manufact- 
urer might  have  no  means  of  personally  know- 
ing its  condition  himself,  and  the  qestlon  being 
whether  he  had  used  reasonable  care  and  dili- 
gence to  ascertain  It,  all  that  could  be  rea- 
sonably expected  of  him  would  be  that  he 
should  employ  some  competent  person  from 
time  to  time  to  examine  it.  The  master  must 
either  ascertain  the  state  of  the  machinery  or 
apparatus  himself,  or  employ  some  competent 
person  to  do  so ;  and  If  he  did  employ  such 
a  person  and  a  workman  was  Injured  In  conse- 
qunce  of  that  person's  neglect  of  his  duty  In 
that  respect,  the  master  would  not  be  liable  to 
one  of  his  servants  for  such  negligence  of  a  fel- 
low servant  In  the  particular  matter." 

S.  lUtuthUive  nUinoa  exprtued  in  terms  of  the  doc- 
trine of  common  employmerU. 

The  subjoined  decisions  may  be  referred  to  as 
illustrating  the  alternative  form  of  statement 
by  which  the  nonassignability  of  the  duty  of 
Inspection  may  be  expressed.  An  employer  is 
liable  for  the  negligence  of  the  following  em- 
ployees: 

An  inspector  of  locomotive  boilers.  Texas  & 
P.  R.  Co.  V.  Thompson  (1895)  30  U.  S.  App.  549, 
70  Fed.  Rep.  944,  17  C.  C.  A.  624,  reiterating 
doctrine  of  Texas  &  P.  R.  Co.  v.  Bar- 
rett (1895^  30  V.  S.  App.  1{«6,  67  Fed.  Rep.  214, 
14  C.  C.  A.  373.  Speer,  D.  J.,  dissented  on 
the  ground  that  the  theory  of  the  defendant  as 
to  the  cause  of  the  accident  had  not  been 
brought  to  the  attention  of  the  Jury  by  proper 
Instructions. 

A  "fire  boss'*  whose  duty  It  Is  to  Inspect  the 
working-places  In  a  coal  mine,  and  Inform  min- 
ers as  to  the  condition.  CerrlUos  Coal  R.  Co. 
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V.  Deserant  (1897,  N.  M.)  49  Pac.  807,  following 
Northern  P.  R.  Co.  v.  Herbert  (1886)  116  U.  S. 
642,  29  L.  ed.  755. 

Employees  charged  with  the  duty  of  going, 
through  sk  mine  inspecting  it  and  seeing 
whether  It  Is  free  from  explosive  gas.  Gowen. 
V.  Bush  (1896)  40  U.  S.  App.  349,  76  Fed.  Rep. 
349,  22  C.  C.  A.  196. 

An  engineer  in  exercising  the  permlssloi^ 
given  him  by  a  railroad  company  to  place  the 
engine  in  charge  of  a  fireman  whom  he  deems- 
competent.  Harper  v.  Indianapolis  &  St.  L.  R. 
Co.  (1871)  47  Mo.  567,  4  Am.  Rep.  353,  citing 
Brlckner  v.  New  York  C.  R.  Co.  (1870)  2  Lans. 
506. 

One  employed  to  keep  a  railroad  track  in  good, 
condition.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Moore- 
(1883)  29  Kan.  632. 

Carpenters  employed  to  Inspect  and  make- 
needed  repairs  In  a  platform  which  a  servant 
Is  obliged  to  use  In  his  work.  Chesson  v.  John 
L.  Roper  Lumber  Co.  (1896)  118  N.  C.  69. 

A  carpenter  while  engaged  in  making  and 
placing  a  handle  In  a  hand-car.  Indiana,  I.  & 
I.  R.  Co.  V.  Snyder  (1895)  140  Ind.  647. 

Servant  employed  to  Inspect  and  keep  ma- 
chinery In  good  condition.  Atchison,  T.  A  S. 
F.  R.  Co.  V.  McKee  (1887)  37  Kan.  692;  Jennings- 
V.  New  York,  N.  H.  &  H.  R.  Co.  (1895)  12  Misc. 
408;  Houston  v.  Brush  (1894)  66  Vt.  331;  Wells.' 
V.  Coe  (1886)  9  Colo.  159;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Mulligan  (1896)  34  U.  S.  App,  1,  67 
Fed.  Rep.  669,  34  C.  C.  A.  647;  Coontz  v.  Mis- 
souri P.  R.  Co.  0804)  121  Mo.  662. 

A  servant  charged  with  duty  of  furnishing 
side  stakes  for  a  lumber  car.    Bushby  v.  Ne> 
York,  L.  E.  &  W.  R.  Co.  (1887)  107  N.  Y.  874. 

Car  inspectors.  Macy  v.  St.  Paul  &  D.  R.  Co. 
(1886)  85  Minn.  200;  Ohio  &  M.  R.  Co.  v.  Pearcy 
(1891)  128  Ind.  197;  Little  Rock  &  M.  R.  Co.  v. 
Moseley  (1893)  12  U.  S.  App.  514,  56  Fed.  Rep. 
1009,  6  C.  C.  A.  225;  Cincinnati,  H. 
&  D.  R.  Co.  V.  McMuUen  (1889)  117  Ind.  439; 
Missouri  P.  R.  Co.  v.  Dwyer  (1886)  36  Kan.  68; 
Carpenter  v.  Mexican  Nat.  R.  Co.  (1889)  89  Fed. 
Rep.  315;  Cooper  v.  Pittsburgh,  C.  &  St.  L.  R. 
Co.  (1884)  24  W.  Va.  37;  Illinois  C.  R.  Co.  v. 
HlUIard  (1806)  18  Ky.  L.  Rep.  606;  Long  v. 
Pacific  R.  Co.  (1883)  78  Mo.  225;  Condon  v. 
Missouri  P.  R.  Co.  (1883)  78  Mo.  667;  Illinois  C. 
R.  Co.  V.  Reardon  (1894)  56  111.  App.  642;  Brann< 
V.  Chlcagb,  R.  I.  &  P.  R.  Co.  (1880)  53  Iowa, 
696,  36  Am.  Rep.  243;  St.  Louis,  A.  &  T.  R.  Co. 
V.  Putnarii  (1892)  1  Tex.  Civ.  App.  142. 

The  distinction  has  been  taken  that,  where- 
the  relation  sustained  by  a  car  inspector  to- 
car  repairers  Is  merely  that  of  a  foreman  di- 
recting their  labors,  he  Is  not  a  vice  princIpaL 
Fordyce  v.  Briney  (1893)  58  Ark.  206.  But  the 
Introduction  here  of  the  familiar  rule  that  dif- 
ference of  rank  has  in  Itself  no  bearing  upoi> 
the  question  whether  an  employee  is  a  vice- 
principal  or  not  seems  to  be  altogether  out  of 
place,  and  to  have  led  the  court  to  an  erroneous: 
conclusion. 

It  has  also  been  held  In  Illinois,  under  the 
"consociation"  theory,  that  car  Inspectors  are 
not  fellow  servants  of  employees  working  on 
the  trains.  Chicago  &  A.  R.  Co.  v.  Hoyt  (1887> 
122  111.  369;  but  this  Is  a  case  In  which  the  in- 
Jury  was  received  by  the  car  Inspector  himself. 

e.  Am  dependent  upon  the  distincticm  between  the^ 
furni»hing  and  theueeof  agenciee. 

See  also  X.  8,  eupni. 

One  line  of  distinction  between  vice  princi- 
pals and  coemployees  is  In  the  duty,  in  one  in- 
stance, to  supply  or  maintain  instrumentali* 
tics  of  the  service,  and  In  the  other  of  usln^ 
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the  Instramentalitles  supplied.    Neuti  t.  Jack 
son  Hill  Coal  &  C.  Co.  (1894)  139  Ind.  411. 

In  the  recent  caae  of  Nord  Deutscher  Lloyd 
S.  S.  Co.  T.  Ingebrogaten  (1894)  67  N.  J.  L.  402, 
the  court  obserred  that,  **in  determining 
whether  an  employee,  through  whose  negll 
gence  defects  in  the  machinery  hare  failed  of 
discovery  or  repair,  is  a  representative  of  the 
master  in  the  discharge  of  the  master's  dntj 
to  the  serrant,  or  is  a  fellow  servant  of  the 
latter  engaged  in  a  common  employment,  many 
incongmouB  decisions  have  been  rendered," 
and  explained  its  own  views  as  follows:  *'On 
this  topic  a  rational  distinction  would  seem  to 
be  that  when  the  employee's  duty  to  inspect 
or  repair  the  apparatus  is  Incidental  to  his 
duty  to  use  the  apparatus  in  the  common  em- 
ployment, then  he  is  not  intrusted  with  the 
master's  duty  to  his  fellow  servant,  and  the 
master  is  not  responsible  to  his  fellow  servant 
for  his  fault,  but  that  If  the  master  has  cast  a 
duty  of  inspection  or  repair  upon  an  employee 
who  is  not  engaged  in  using  the  apparatus  in  a 
common  employment  with  his  fellow  servant, 
then  that  employee  in  that  duty  represents  the 
master,  and  the  master  is  chargeable  with  his 
default.  This  distinction  is  noticeable  in  Mc- 
Audrews  v.  Burns  (1876)  89  N.  J.  L.  117;  Smith 
v.  Oxford  Iron  Co.  (1880)  42  N.  J.  L.  467,  36  Am. 
Rep.  535;  Collyer  v.  Pennsylvania  R.  Co.  (1886) 
49  N.  J.  L.  59:  Ross  v.  Walker.  139  Pa.  42; 
Moynlhan  v.  Hills  Co.  (1888)  146  Mass.  586; 
Daley  v.  Boston  &  A.  R.  Co.  (1888)  147  Mass. 
101.  and  many  other  cases." 

In  other  words,  where  the  conditions  from 
which  the  servant's  Injury  resulted  were  pro- 
duced by  the  ordinary  use  of  the  appliance,  and 
not  by  any  defect  In  the  substance,  sise,  or  ad- 
justment of  the  part  of  the  appliance  which 
caused  the  Injury,  and  the  master  maintains  a 
thorough  and  adequate  system  of  constant  in- 
spection, and  the  defect  was  not  known  to  any 
of  the  persons  engaged  in  that  inspection,  no 
action  can  be  maintained.  Mensch  v,  Pennsyl- 
vania R.  Co.  a892)  150  Pa.  598,  17  L.  R.  A.  450. 
This  compromise  is,  of  course,  traceable  In  a 
large  measure  to  the  Influence  of  the  principle 
by  which  the  servant  is  presumed  to  accept  the 
obvious  and  ordinary  risks  of  the  employment. 
It  is  thought  not  to  be  unfair  to  charge  him, 
the  servant,  with  the  consequences  of  his 
knowledge  of  the  fact  that  small  repairs  and 
changes  may  be  necessary  in  the  •  ordinary 
routine  of  business,  and  that  a  certain  amount 
of  discretion  must,  in  regard  to  such  matters, 
be  left  to  employees,  who  cannot  be  considered 
as  being  in  any  les^tlmate  sense  of  the  word 
representatives  of  the  master. 

The  following  decisions  will  show  how  the 
courts  have  interpreted  the  doctrine  under  a 
variety  of  circumstances. 

Cases  in  which  the  distinction  was  referred 
to,  and  the  employer  held  to  be  liable,  are 
these:     * 

A  storekeeper  who  is  charged  with  the  duty 
of  seeing  that  an  apparatus  is  in  good  condition 
before  it  is  delivered  to  the  stevedores  for 
use,  but  is  not  himself  to  be  engaged  In  using 
it,  is  in  that  service  the  representative  of  the 
defendant,  and  is  not  serving  in  a  common  em- 
ployment with  the  deceased.  Nord  Deutscher 
Lloyd  8.  8.  Co.  v.  Ingebregsten  (1894)  57  N.  J. 
L.  402. 

So,  on  the  ground  that  it  was  not  merely  a 
case  of  *'a  defect  arising  In  the  daily  use  of  an 
appliance,  for  which  proper  and  suitable  umle- 
rlals  are  supplied"  (Cregan  v.  Marston  (ISOI) 
126  N.  Y.  568,  cited  in  this  section  d,  infra), 
the  owners  of  a  brewery  have  been  held  liable 
tur  an  injury  to  an  employee  caused  by  the  fall 
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of  Q  beer  keg  through  a  run  In  which  the  keg» 
were  lowered  into  a  cellar,  resulting  from  the 
rivet  holes  In  the  rods  and  brackets  of  the  run 
becoming  enlarged  by  use  and  rust,  where  the 
(it. feet  could  have  been  discovered  by  proper 
examination  and  the  employee  was  fr^e  from 
contributory  negligence.  Mayer  ▼.  Liebmann. 
(1H07)  16  App.  Div.  54. 

In  Fox  V.  Le  Comte  (1896)  2  App.  Div.  61, 
the  court  remarked:  "As  to  the  defendant's 
negligence,  it  Is  undisputed  that  if  the  plunger 
moved  without  pressure  on  the  treadle,  the 
press  was  defective.  It  was  alleged  that 
though  this  was  the  case  the  defendant  had  no- 
knowledge  of  the  fact.  It  was  not  necessary 
that  the  defendant  should  personally  have  such 
knowledge.  The  repair  of  the  press  was  not  a 
mere  detail  of  the  work,  as  in  Webber  v.  Piper 
(1888)  109  N.  Y.  496,  but  a  part  of  the  master's 
duty  to  use  reasonable  care  to  provide  safe  ap- 
pliances for  his  servants.  This  duty  was  com- 
mitted to  the  machinist,  but,  being  the  master'» 
duty,  Che  machinist  in  the  discharge  of  It  was 
not  a  coservant.  but  represented  the  master. 
For  his  neglect  the  master  was  liable." 

"A  machine  may  be  so  constructed,  and  Its 
operation  may  be  such,  as  to  call  for  a  frequent 
replacement  of  one  or  more  of  Its  constituent 
parts.  Such  parts  when  sdjusted  in  the  ma- 
chine become  as  much  a  part  of  It  as  if  in- 
cluded in  the  original  construction,  and  a  de- 
fect in  one  of  them  is  a  defect  in  the  machine. 
The  duty  of  seeing  that  such  parts  are  not  de- 
fective is  one  Incumbent  on  the  master.  It  is 
not  a  matter  of  ordinary  repair  from  day  to 
day,  which  may  be  Intrusted  to  a  servant.  The 
defendant  could  not  therefore  avoid  responsi- 
bility by  delegating  this  duty  to  persons  whom 
It  believed  to  be  competent,  and  who  were  in 
fact  competent  to  perform  it.  If  the  Injury  to- 
the  plaintiff  was  due  to  a  defect  In  the  punch, 
which  might  have  been  discovered  by  the  exer- 
cise of  reasonable  care  on  their  part,  but  was 
not,  the  defendant  is  liable  for  their  negli- 
gence." Toy  V.  United  States  Cartridge  Co. 
(1893)  159  Mass.  313. 

When  a  spur  track  is  constructed  for  perma- 
nent use,  it  is  an  instrument  for  the  use  of 
those  who  conduct  and  manage  the  trains,  and 
the  liability  of  the  master  is  referred  to  the 
principle  that  he  cannot  escape  responsibility' 
where  It  Is  his  duty  to  supply  suitable  struct- 
ures, instrumentalities,  or  appliances  by  prov- 
ing that  he  delegated  to  a  proper  agent  their 
coustrdctlon,  superintendence,  or  repairs,  and 
not  to  the  rule  under  which  it  is  held.  In  regard 
to  temporary  stagings  erected  for  the  repair 
or  completion  of  buildings,  that  If  suitable 
workmen  and  materials  are  provided  his  obliga- 
tion is  discharged.  Elmer  v.  Locke  (1883)  135 
Mass.  571-:. 

In  Texas  &  N.  O.  R.  Co.  v.  Echols  (1897.  Tex. 
Civ.  App.)  41  S.  W.  4S8,  it  was  shown  that  a 
remnant  stack  of  ties  was  liable  to  topple  over 
and  fall  upon  men  at  work  which  rendered  the 
premises  unsafe.  The  court  said  that  "If,  by 
the  exercise  of  such  care,  its  servants  and 
agents  charged  with  the  duty  of  Keeping  the 
premises  In  a  safe  condition,  knew  or  could 
have  known  of  the  dangerous  condition  In 
which  the  remnant  stack  of  ties  was  left  in 
time  to  have  removed  the  danger,  and  failed 
to  do  so,  the  company  would  be  liable." 

The  improper  adjustment  of  a  brake  rod  con- 
stitutes a  "defoctlve  appliance,"  and  not  a 
mere  'neglect  or  failure  in  the  detail  of  the 
work"  within  the  rule  relating  to  the  liability 
of  the  master  for  defects  In  appliances,  where 
according  to  the  regular  course  of  the  business,, 
it  was  the  duty  of  inspectors  to  make  the  ad- 
Justment,  and  not  the  duty  of  the  train  em* 
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ployees.    Woods  y.  Long  iBland  R.  Co.  (1896) 
11  App.  Dlv.  16. 

In  tbe  following  cases  the  employer  was  ab- 
-solved : 

Servants  Intrusted  with  the  making  of  such 
ordinary  repairs  as  the  use  of  a  machine  re- 
quires to  keep  it  in  order  from  day  to  day  are 
not  vice  principals.  McGee  t.  Boston  Cordage 
Co.  (1885)  139  Mass.  445. 

An  employer  owes  one  who  is  about  to  enter 
his  service  no  duty  to  inspect  all  the  work 
which  has  been  done  by  his  servants  previous- 
ly, and  which  ordinarily  may  be  intrusted  to 
them  without  liability  to  their  fellow  servants 
for  their  negligence.  O'Connor  v.  Rich  (1805) 
164  Mass.  560,  where  the  servant  was  injured 
by  the  fall  of  a  scaffold  erected  by  his  fellow 
workmen  a  few  days  before  he  entered  the 
service,  from  suitable  materials  supplied  by  the 
master. 

Nor  is  a  master  chargeable  with  negligence 
because  of  a  defect  of  which  he  had  no  knowl- 
edge, In  a  rope,  used  to  steady  a  swinging 
scaffolding  upon  which  his  servants  were  work- 
ing, where  "he  did  not  undertake  to  furnish  the 
scaffolding  as  a  complete  structure,  but  in- 
trusted the  making  of  it  to  the  servant"  whose 
death  was  the  result  of  such  defect,  and  his 
fellow  servants.  Adasken  v.  Gilbert  (1896)  165 
Mass.  443. 

In  Albro  t.  Agawam  Canal  Co.  (1850)  6  Cush. 
75,  the  act  of  the  superintendent  which  caused 
the  Injury  did  not  relate  to  the  maintenance 
of  an  appliance  in  safe  condition,  but  to  the  im- 
proper use  of  an  appliance  which  was  not  In 
any  way  defective. 

An  employer  discharges  his  duty  when  he 
furnishes  an  abundance  of  materials  from 
which  his  servants  can  select  what  they  need 
for  a  scaffold.  He  Is  not  required  to  supervise 
the  selection  of  every  piece  of  timber  out  of  the 
mass  for  every  purpose.  Ross  v.  Walker  (1890) 
139  Pa.  42. 

Inspection  of  an  engine  by  the  engineer  in 
the  ordinary  operation  of  a  railway  is  the  act 
of  a  fellow  servant  as  between  the  engineer 
and  brakeman.  McDonald  v.  Michigan  C.  R. 
Co.  (1S.)5,  Mich.)  2  net.  L.  N.  774. 

A  railroad  con;par.y  is  not  liable  for  Injuries 
to  p.  conductor  from  the  turning  of  a  loose  step 
upon  the  engine,  where  the  engineer  was  fur- 
nished with  proper  tools  for  its  repair,  and  the 
company  had  no  knowledge,  actual  or  construc- 
tive, of  Its  condition.  Miller  v.  Chicago  &  G.  T. 
R.  Co.  (1892)  90  Mich.  230. 

As  regards  a  mechanic  working  In  the  re 
pairing  of  locomotives  In  a  railroad  shop,  the 
negligence  of  the  boiler-maker  In  failing  to  dis- 
cover a  defect  In  a  boiler  is  that  of  a  fellow 
servant,  not  of  a  vice  principal.  Murphy  v. 
Boston  &  A.  R.  Co.  (1882)  88  N.  Y.  146,  42  Am. 
Rep.  240,  Distinguishing  Fuller  v.  Jewett  (1880) 
80  N.  Y.  46,  86  Am.  Rep.  576,  as  being  a  case 
where  a  locomotive  had  been  placed  for  use  In 
the  hands  of  a  servant  In    a  different  department. 

Where  a  coal  company  receives  cars  to  be 
loaded,  and,  owing  to  the  defective  condition 
of  the  brakes,  and  the  want  of  the  proper 
l>locklng,  they  escape  from  control  while  being 
let  down  to  the  place  of  loading,  and  cause  In- 
jury to  a  servant  of  the  company  who  Is  work- 
ing on  another  car,  ihe  failure  to  Inspect,  to  set 
brakes,  or  block  the  wheels.  Is  negligence  in 
the  use  of,  and  not  in  the  supplying  of.  Instru- 
mentalities, and  Is  consequently  the  negligence 
of  fellow  servants  not  of  vice  principals. 
Neutz  V.  Jackson  Hill  Coal  &  C.  Co.  (1894)  139 
Ind.  411  (adopting  a  suggestion  made  In  Cincin- 
nati, H.  &  D.  R.  Co.  V.  McMullen  (1889)  117 
Ind.  439). 
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An  employer  Is  not  chargeable  with  negli- 
gence for  the  failure  of  his  foreman  employed 
to  superintend  mason  work  to  see  that  tne 
check  rope  was  attached  to  a  derrick  employed 
about  the  building.  Jenkinson  v.  Carlin  (1894> 
10  Misc.  22. 

An  employer  is  not  liable  for  the  death  of  an 
employee  caused  by  the  breaking  of  a  belt  on 
a  machine  In  charge  of  a  fellow  servant  to 
whom  the  employer  delegated  the  duty  of  in- 
spection, and  to  whom  other  belts  were  sup- 
plied,—especially  If  the  deceased  knew  that  the 
belt  in  use  was  unsafe.  Headlfen  v.  Cooper 
(1893)  6  Misc.  263. 

In  Cregan  v.  Marston  (1891)  126  N.  Y.  668. 
where  the  controversy  was  as  to  whose  duty  It 
was  to  observe  and  examine  the  condition  of  a 
rope,  and  change  It  when  so  worn  that  it  be- 
came unsafe,  the  court  explained  Its  position 
as  follows:  **It  Is  conceded  that  the  defend- 
ants kept  on  hand  and  ready  for  use  at  any 
moment,  an  adequate  supply  of  these  falls,  and 
of  the  best  and  most  approved  character.  . 
.  .  If  one  was  wanted,  word  was  sent  to  the 
office  and  the  new  fall  at  once  supplied  for  use 
at  the  dock.  Usually  the  engineer  or  his  as- 
sistant made  the  application,  but  anybody  en- 
gaged in  the  work  could  give  the  notice  and  get 
the  new  fall.  It  does  not  appear  that  any  such 
application  coming  from  any  of  the  workmen 
was  ever  unheeded  or  refused.  The  workmen, 
therefore,  were  left  in  a  position  of  perfect 
safety  as  to  the  sufficiency  of  the  falls  against 
everything  save  their  own  negligence  or  error 
of  Judgment.  The  rope  was  swinging  before 
their  eyes,  and  would  disclose  Its  approaching 
weakness  on  the  surface  before  It  became 
rotten  or  pulpy  within,  and  they  were  able  to 
know  how  long  It  had  been  used,  and  so 
whether  prudence  required  It  to  be  changed. 
They  were  at  liberty,  and  knew  they  were  at 
liberty,  to  supplant  one  which  exhibited  marks 
of  weakness  with  another  both  new  and  suffi- 
cient, from  the  supply  kept  on  hand.  They 
were  In  the  daily  habit  of  observing  its  condi- 
tion, and  It  was  specially  the  custom  of  the 
engineer  to  do  so.  He  had  examined  It  a  day 
or  two  before  tbe  accident  and  deemed  it  safe.*' 
On  this  state  of  facts  It  was  held  that  the  neg- 
ligence of  the  engineer,  if  it  existed,  was  not 
that  of  the  master. 

In  Strourbrldge  v.  Brooklyn  City  R.  Co. 
(1896)  9  App.  Div.  129,  the  master  procured  the 
timber  for  a  structure  from  a  reputable  dealer; 
as  a  "lot"  or  quantity  of  It  was  good,  but  some 
of  the  sticks  were  found  defective,  or  with 
curls  in  them.  It  was  therefore  necessary  to 
test  the  timber  so  that  knots  or  curls  should 
be  cut  off  or  rejected.  With  respect  to  this 
test,  the  court  said:  "We  think  that  the  mas- 
ter discharged  its  duty  when  it  supplied  a  suf- 
ficient quantity  of  proper  and  suitable  mate- 
rial; that  the  choice  of  material,  the  selection 
of  sound  beams,  the  rejection  of  such  beams  or 
parts  as  were  defective,  work  necessarily  In- 
volved In  the  erection  of  structures  of  wood, 
were  details  of  the  work  and  strictly  the  duty 
of  the  fellow  servants.  (Webber  v.  Piper  (1888) 
109  N.  Y.  496;  Butler  v.  Townsend  (1891)  126 
N.  Y.  105;  Cregan  v.  Marston  (1891)  126  N.  Y. 
568;  Mdhoney  v.  Vacuum  Oil  Co.  (1894)  76  Hun, 
379 ;  Smith  v.  Empire  Transp.  Co.  (1895)  89 
Hun,  588.)  It  Is  here  that  the  vital  distinction 
occurs  between  the  question  of  a  place  to  work 
and  that  of  a  part  of  tbe  work  itself;  a  question 
of  liability  to  employees  who  might  use  the 
structure  when  built  and  the  liability  to  those 
engaged  In  building  It.  It  may  well  be  that, 
after  the  construction  of  the  trolley  carrier, 
the  defendant  would  be  liable  to  any  lineman 
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^who  might  be  injured  from  its  defective  condi- 
tipn,  whether  occaf«Ioned  by  the  negli|?ence  of 
the  employees  who  put  up  the  structure  or 
those  who  s'^;lecied  the  materials.  Such  rule 
-does  not  apply  to  the  plaintiff." 

The.  rule  that  a  servant  has  a  right  to  rely 
on  his  employer's  having  examined  the  Mace 
where  he  is  put  to  work  has  no  application  lo 
a  case  where  a  servant  is  sent  into  a  room  on 
the  day  of  the  explosion  of  a  flywheel  to  clear 
away  the  ruins.  Kanx  v.  Page  (1897)  168  Mass. 
217.  The  court  said:  "There  are  many  mo- 
mentary dangers  which,  though  hidden,  it  Is 
impracticable  to  guurd  against  by  Inspection, 
and  for  which  on  this  ground  the  employer  .s 
held  not  liable.  Whittaker  v.  Bent  (1897)  167 
Mass.  588.  There  are  others  which,  even  if 
permanent  conditions  of  the  business,  are  ob- 
ylons  ^vithout  warning,  and  of  which  the  work- 
men must  take  the  risk  if  he  accepts  employ- 
ment there.  Leary  v.  Boston  &  A.  R.  Co. 
(1885)  139  Mass.  580,  587,  52  Am.  Rep.  733; 
O'Maley  v.  South  Boston  Gaslight  Co.  (1893) 
158  Mass.  135.  There  are  others  which  are 
both  transitory  and  obvious,  or  at  least  equally 
•easy  to  be  discovered  by  employer  and  em- 
ployed. When  a  room  has  been  shattered  by 
an  explosion,  it  is  plain  to  everybody  that 
things  arc  not  In  their  normal  condition,  that 
the  usual  support  of  part  by  part  has  been 
shaken  or  interfered  with,  and  that  some  por- 
tion may  have  been  weakened  to  the  point  of 
being  ready  to  fall.  If  the  explosion  was  of  an 
iron  wheel,  it  is  plain  that  the  fragments  prob- 
ably have  flown  in  different  directions,  and  that 
they  may  have  lodged  above  or  below.  When  a 
workman  is  sent  into  such  #room  on  the  day 
■of  the  explosion  to  clear  away  the  ruins,  it  is 
manifest  that  he  Is  taking  one  of  the  steps 
which  are  necessary  to  disclose  Just  what  has 
happened.  It  is  not  a  natural  inference  on  the 
part  of  one  so  sent  that  the  place  has  been  in- 
spected, and  it  is  not  a  natural  interpretation 
of  the  offer  to  take  it  as  implying  that  the 
superior  knows  that  it  is  safe.  Such  an  infer- 
ence and  interpretation  are  not  based  on  the 
experience  of  life;  they  are  mere  deductions 
from  the  letter  of  an  inaccurately  stated  rule 
•of  duty  assumed  beforehand  to  cover  the  case. 
Someone  must  be  first  in  the  place  of  possible 
•danger.  The  workman  sent  in  to  clean  it  up 
has  no  right  to  assume  that  he  is  not  the  first, 
nor  is  the  employer  bound  in  formal  language 
to  notify  him  thai  no  one  as  yet  has  made  cer- 
tain that  nothing  will  give  way." 

It  is  upon  the  distinction  between  the  main- 
tenance and  the  use  of  appliances  that  those 
•cases  hinge  which  involve  the  liability  of  rail- 
way companies  for  injuries  caused  by  the  im- 
proper loading  of  their  cars. 

It  has  been  held  that  a  railway  company  is 
liable  for  an  injury  to  a  brakeman  caused  by 
his  being  thrown  off  the  car  and  under  the 
wheels  by  the  negligent  loading  of  smokestacks 
on  such  car  by  a  station  agent  intrusted  with 
such  loading,  where  the  brakeman  was  not 
guilty  of  negligence  contributing  to  the  injury. 
Atchison,  T.  &,  S.  F.  R.  Co.  v.  Seeley  (1894)  54 
Kan.  21.  The  court  said:  "An  authority  is 
cited  to  the  effect  that,  where  the  company  has 
employed  a  competent  inspector  to  see  that  the 
ears  are  properly  loaded  and  in  good  condition. 
It  cannot  be  held  liable  for  the  negligence  of 
the  ln9pector  in  failing  to  observe  that  the  car 
was  improperly  loaded.  (Dewey  v.  Detroit,  G. 
H.  ft  M.  R.  Co.  (1893)  97  Mich.  343,  16  L.  R.  A. 
^42.)  This  authority  is  not  satisfactory  to  us 
nor  in  line  with  the  decisions  that  have  been 
cited.  We  are  unable  to  see  any  reason  for  a 
distinction  between  the  preparation  and  in- 
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spection  of  the  car  itself  as  a  fit  instrumen- 
tality to  be  placed  in  a  train  and  the  prepara- 
tion and  inspection  of  a  loaded  car  to  be  placed 
in  the  train  for  transportation.  Each  is  an  in- 
strumentality to  be  used  in  connection  with  the 
services  necessary  to  be  performed  by  the 
trainmen  in  its  transportation,  and  no  distinc- 
tion between  them  is  seen,  so  far  as  the  obli- 
gation of  the  company  or  the  safety  of  (he  em- 
ployees engaged  in  handling  it  are  concerned. 
The  inspection  in  either  C4kse  is  made  with  ref- 
erence to  the  same  end,  and  the  person  to 
whom  this  duty  Is  delegated  stands  in  the  place 
of  the  company,  and  the  latter  is  responsible 
for  his  acts." 

But  this  decision  is  opposed  to  the  weight  of 
authority. 

The  subject  was  elaborately  discussed  in 
Byrnes  v.  New  York,  L.  E.  &  W.  R.  Co.  (1889) 
113  N.  Y.  251,  where  the  court  said:  "We  think 
the  defendant  had  fulfilled  Its  duty  to  the  serv- 
ants in  its  employ  when  it  furnished  a  perfectly 
safe  car  and  appliances,  and  when  it  also  pro- 
vided a  system  of  Inspection  of  cars,  and  proper 
persons  to  inspect  them  after  they  were  loaded 
and  before  they  were  taken  away.  The  failure 
to  Inspect,  or,  If  inspection  were  made,  the 
failure  to  rectify  the  improper  loading  by  which 
the  brake  was  rendered  useless,  was  not  the 
failure  of  the  master  to  fulfil  his  duty  to  his 
servant,  but  it  was  the  negligence  of  a  coserv- 
ant  in  carrying  out  the  orders  of  the  master. 
The  master  is  not  an  insurer  that  all  his  serv- 
ants shall  perform  their  duty,  and  he  performs 
his  duty  to  the  servant  In  this  regard  in  pro- 
viding a  system  of  inspection  and  intrusting 
its  performance  to  competent  hands.  If,  there- 
after, such  servants  are  guilty  of  negligence, 
the  master  is  not  responsible  therefor  to  a  co- 
servant.  We  do  not  see  that  the  question  Is  In 
any  way  altered  by  the  fact  that  the  car  was 
loaded  by  the  servants  of  the  owner  of  the  lum- 
ber which  was  placed  upon  it.  Whoever  loaded 
it,  the  master  had  provided  for  an  inspection 
of  the  car  before  it  was  to  be  taken  away,  and 
if  the  inspection  were  neglected,  it  was  still 
the  same  neglect  of  a  servant  of  the  defendant 
to  do  that  which  he  ought  to  have  done,  and 
such  neglect  was  not  that  of  the  master  in  ful- 
filling any  of  the  duties  which  he  owed  as  mas- 
ter to  his  servants.  It  cannot,  we  think,  be 
properly  ciJntended  that  the  master  fails  to 
provide  a  car  which  is  a  safe  and  proper  one, 
or  that  he  fails  to  provide  one  with  proper  ap- 
pliances, because  through  the  negligent  manner 
in  which  the  car  is  loaded  the  appliance  is,  on 
that  account  only,  made  useless  for  the  pur- 
pose for  which  it  was  intended."  Ruger,  Ch. 
J.,  and  Andrews  and  Danforth,  J  J.,  dissented, 
the  latter  on  the  ground  that  when  the  car  was 
furnished  the  deceased,  it  was  a  loaded,  not 
an  empty  car,  and  at  that  moment  the  move- 
ment of  the  brake  was  obstructed,  and  there- 
fore the  car  was  imperfect,  and  unfit  for  use. 

This  case  was  cited  in  approval  and  a  similar 
ruling  made,  in  Dewey  v.  Detroit,  G.  H.  &  M. 
R.  Co.  97  Mich.  329,  22  L.  R.  A.  292,  Rev'g  on 
rehearing  (1893)  97  Mich.  343,  16  L.  R.  A.  342, 
(McGrath,  J.,  dissenting).  At  the  first  hearing 
the  majority  had  taken  the  ground  that  the 
duty  of  inspection  went  to  the  extent  contend- 
ed for  by  the  plaintiff,  and  that  Smith  v.  Potter 
(1881)  46  Mich.  258,  41  Am.  Rep.  161,  holding 
that  a  car  Inspector  and  a  brakeman  were  fel- 
low servants,  had  been  overruled  by  Irvine  v. 
Flint  &  P.  M.  R.  Co.  (1891)  89  Mich.  419,  where 
it  was  held  that  it  was  as  much  the  duty  of  a 
railway  company  to  see  that  the  cars  are  so 
loaded  that  brakemeu  will  have  reasonably 
safe  access  to  the  brakes  as  it  is  to  see  that 
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proper  appliances  hre  provided.  The  further 
statement  thnt  an  Inspector  provided  in  pursu- 
ance of  the  obligation  would  be  a  fellow  serv- 
ant was  thought  to  be  erroneous.  Other  cases 
relied  upon  by  the  majority  of  the  judges  were 
Van  Dusen  v.  Letelller  (1889)  78  Mich.  492, 
where  it  was  held  that  a  lumber  manufacturer 
could  not  escape  the  responsibility  for  making 
proper.  Inspection  of  the  structures  on  which 
the  lumber  was  riled  by  delegating  the  duty  to 
an  employee,  and  Morton,  v.  Detroit,  B.  C.  &  A. 
R.  Co.  (1890)  81  Mich.  42.3,  where  The  duty  to  in- 
spect the  parts  of  cases  was  held  to  be  non 
assignable.  The  minority  drew  a  distinction 
between  the  duty  of  furnishing  a  safe  place  and 
safe  machinery,  and  the  duty  of  seeing  that 
the  appliances  are  properly  used,  and  consid- 
ered that  the  duty  of  seeing  that  a  car  Is  prop- 
erly loaded  came  under  the  latter  head.  "The 
Injury"  said  Montgomery.  J.  (see  p.  347  of  the 
report),  "resulted  not  from  any  fault  In  the  ap- 
pliances used,  but  because  In  making  use  of 
suitable  «:ars  and  machinery,  a  fellow  servant 
neglected  his  duty.'*  The  view  of  the  minority 
prevailed  upon  the  subsequent  hearing  of  th*» 
ease.  The  court  said  (see  p.  332  of  the  report)  : 
"The  real  point  In  controversy  here  is  whether 
the  duty  of  the  master  Is  to  be  extended  so 
that  he  may  he  made  liable  for  the  reglect  of  a 
car  Inspector  In  not  observing  that  a  car  Is  Im- 
properly loaded  when  It  Is  to  be  put  into  the 
train  for  transportation.  There  is  no  complaint 
here  about  tbe  car  itself.  It  was  proper  In 
construction,  and  a  safe  car  for  use  In  that  serv 
ice.  Upon  the  first  argument  of  the  case  In  this 
court  the  real  point  in  controversy  was  not  so 
fully  pointed  out  and  considered  as  upon  the 
reargument,  and  the  case  was  regarded  as  very 
similar  In  principle  to  Smith  v.  Potter  (1881) 
46  Mich.  258,  41  Am.  Rep.  161,  which  Mr.  Jus- 
tice McGrath  considered  as  virtually  overruled 
by  the  later  cases  cited  above.  There  Is,  how- 
ever, a  broad  distinction  between  Smith  v.  Pot- 
ter and  the  present  case.  In  the  former  case, 
the  Injury  complained  of  was  received  by  rea- 
son of  a  defect  In  the  framework  of  the  car  It- 
self, while  here  the  accident  Is  attributable  to 
Improper  loading.  In  the  later  decisions  the 
doctrine  of  Smith  v.  Potter  has  been  doubted, 
and  the  rule  broadly  stated  that  the  master 
must  furnish  to  the  servant  a  safe  place  to 
work,  and  safe  appliances  to  work  with.  . 
But,  In  regard  to  the  proper  loading  of  cars, 
quite  a  different  rule  must  necessarily  prevail. 
The  master  must  undoubtedly  exercise  care  In 
the  selection  of  Inspectors  to  see  that  cars  are 
not  Improperly  loaded  'or  overburdened,  so  that 
they  are  dangerous  to  an  employee,  but,  after 
this  has  been  done.  It  cannot  be  claimed  that 
the  master  Is  to  be  held  responsible  for  the 
faithful  performance  of  the  Inspector's  duty. 
Any  other  rule  than  this  would  make  railroad 
companies  insurers  of  the  lives  and  limbs  of 
employees.  In  the  present  case,  the  projection 
of  the  lumber  over  tbe  end  of  the  car  was  as 
apparent  to  the  brakeman,  if  he  had  taken  pre- 
caution to  make  observation,  as  to  an  inspec- 
tor. It  requires  no  special  skill  or  training  to 
ascertain  the  fact.  The  duties  of  a  brakeman 
are  known  to  be  dangerous,  and  when  one  en- 
ters such  service  he  must  be  held  to  have  as- 
sumed the  risks  of  the  employment.  He  must 
exercise  care  himself  in  going  between  moving 
cars  to  make  couplings." 

The  opinion  at  the  first  hearing,  which  was 
thus  reversed  was  written  by  McGrath,  J., 
who  also  composed  an  elaborate  dissenting 
opinion  after  tbe  second  hearing.  Some  ex* 
tracts  from  the  latter  may  with  advantage  be 
given  to  Indicate  the  arguments  adduced  to 
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support  the  view  which  was  finally  rejected. 
The  learned  Judge  said:  "The  duty  of  Inspect- 
ing tbe  car  Itself,  and  that  of  the  inspection* 
of  Its  condition  with  Its  load  upon  It,  have  a 
common  origin.  Both  spring  from  the  duty  of 
protection  which  tbe  master  owes  to  the  serv- 
ant. There  Is  no  ground  for  saying  that  one  of 
these  duties  may. be  delegated  so  as  to  relieve 
the  master  from  all  liability,  and  that  the  other 
may  not;  nor  Is  there  any  reason  In  saying  that 
the  person  who  Inspects  the  car  Itself,  its  ap- 
pliances, and,  Instrumentalities,  with  reference- 
to  the  safety  of  those  engaged  In  its  transporta- 
tion, is  not  a  fellow  servant,  while  he  who  In- 
spects the  loaded  car  for  a  like  purpose,  and  to- 
see  whether  It  affords  proper  facilities  for  the 
performance  of  tbe  duties  which  must  neces- 
sarily be  performed  In  Its  transportation.  Is  a 
fellow  servant.  In  the  present  case,  both 
duties  were  delegated  to  the  same  person,  both> 
are  performed  with  reference  to  the  same  end, 
and  the  person  to  whom  delegated  must  be 
held  In  the  performance  of  each  to  occupy  the 
same  relation  to  plaintiff  and  defendant.  It 
certainly  cannot  be  said  that,  with  reference  to- 
stationed  machinery,  belting,  shafting,  and 
gearing,  the  master  must,  at  his  peril,  provide - 
the  necessary  guards  and  coverings,  and  ar- 
range the  surroundings  so  as  to  render  the 
place  reasonably  safe,  yet,  as  to  a  train  of  cars, 
between  which  a  brakeman  Is  required.  In  the 
ordinary  discharge  of  his  duties,  to  go,  while 
one  section  Is  being  driven  against  a  standing 
section  or  car  so  loaded  as  to  render  the  posi- 
tion of  the  brakeman  one  of  greatly  Increased' 
hazard  to  life  or  limb,  the  master  may.  In  case- 
of  Injury,  escape  liability.  The  employment  Is- 
at  best  a  dangerous  one.  It  Is  as  essential  to 
the  protection  of  the  brakeman  that  these 
spaces  be  kept  clear  as  that  the  spaces  be  pro- 
vided. This  danger  can  be  guarded  against. 
As  is  said  by  Mr  Justice  Long,  In  Palmer  v. 
Michigan  C.  R.  Co.  (1891)  87  Mich.  290:  'In  all 
cases  where  the  danger  can  be  readily  guarded, 
against,  the  employer  Is  In  duty  bound  to  pro- 
tect the  employee  at  his  peril.'  " 

Indianapolis  &  St.  L.  R.  Co.  v.  Jphnson  (1885) 
102  Ind.  352,  is  another  authority  for  the  prin- 
ciple that  negligent  loading  Is  merely  the  Im- 
proper use  of  appliances. 

In  Ford  v.  Lake  Shore  &  M.  S.  R.  Co.  (1889) 
117  N.  Y.  638,  the  employees  who  had  loaded, 
cars  were  held  to  be  fellow  servants  of  a 
switchman  who  was  Injured  by  a  piece  of  tim- 
ber which  fell  from  one  of  them;  but  on  a 
subsequent  appeal  the  plaintiff  was  permitted 
to  recover  on  the  ground  that  it  had  not  estab- 
lished proper  rules  prescribing  the  manner  In 
which  cars  should  be  loaded  with  lumber. 

Where  an  express  rule  of  the  company  makes 
It  the  duty  of  conductors  to  see  that  cars  are 
properly  loaded  an  Injury  which  results  from 
Improper  loading  is  deemed  to  be  caused  by  the 
fault  of  a  fellow  servant.  Jarman  v.  Chicago 
&  G.  T.  R.  Co.  (1893)  98  Mich.  135. 

The  duty  of  a  station  agent  to  see  that  a  car 
Is  properly  loaded  before  It  Is  ordered  Into  a 
train  Is  a  duty  which  he  owes  as  a  servant 
merely,  and  not  as  a  vice  principal.  Galveston, 
I£.  *  S.  A.  It.  Co.  V.  Farmer  (1889)  73  Tex.  85. 

The  New  York  and  Michigan  rule  was  applied 
to  the  case  of  foreign  cars,  in  Mexican  C.  R. 
Co.  V.  Sheau  (1891,  Tex.)  18  S.  W.  161. 

In  some  cases  an  attempt  has  been  made  to 
extend  the  operation  of  the  principle  laid  down 
In  these  cases  so  as  to  exempt  the  company 
from  liability  for  Its  failure  to  exercise  a  proper 
suspervlslon  hi  regard  to  the  condition  of  the 
side  stakes  furnished  to  secure  a  load,  but  thl«. 
theory  has  been  rejected. 
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In  Boshby  r.  New  York,  L.  E.  &  W.  R.  Co. 
•<lSd5)  37  Hon,  IM,  It  was  argued  by  the  defend- 
Ant's  counsel  that  as  car  stakes  are  uniformly 
furnished  by  the  shipper,  the  defendant  was 
i^der  no  obligation  In  respect  to  them,  except 
Xo  inspect  them,  and  that  that  duty  was  per- 
formed In  the  present  case;  but  the  court  held 
that  the  defendant  could  not  devest  Itself  of 
the  duty  It  owed  to  Its  employees  by  leaving 
that  duty  to  be  performed  by  the  shipper,  or  by 
making  an  arrangement  with  him  whereby  he 
undertook  to  perform  It.  This  view  was  adopt- 
ed by  the  court  of  appeals  In  (1887)  107  N.  Y. 
^4,  E^anforth,  J.,  remarking,  the  defect  com- 
plained of  was  not  in  the  loading,  but  in  the 
preparation  of  the  car  to  receive  the  load,— that 
is.  In  the  car  as  a  "lumber  car.** 

"In  the  case  of  a  low-sided  gondola  car  em- 
ployed in  the  transportation  of  lumber,  side 
-standards  to  keep  the  load  in  place,  whether 
such  standards  are  for  constant  use  and  per- 
manently attached  to  the  car  by  chains  or  are 
unattached  and  Intended  for  use  on  a  single 
occasion,  are  appliances  necessary  for  the 
proper  equipment  of  the  car,  and  as  essential 
^o  the  safe  transportation  of  the  load  as  is  n 
proper  car-body.  These  side  standards  to  all 
Intents  and  purposes  are  part  of  the  car." 
Pennsylvania  n.  Co.  v.  La  Rue  (1897)  56  U.  S. 
A  pp.  20,  81  B'ed.  Rep.  148,  Approving  Bushby 
V.  New  York.  L.  B.  &  W.  R.  Co.  (1887)  107  N. 
T.  374,  and  Distinguishing  Byrnes  v.  New  York, 
L.  E.  &  W.  R.  Co.  (1889)  113  N.  Y.  251,  and 
Ford  v.  Lake  Shore  &  M.  S.  R.  Co.  (1889)  117 
N.  Y.  638,  as  cases  In  which  the  fault  was  not 
in  the  character  of  the  car  or  its  appliances, 
-but  wholly  In  the  negligent  loading  of  the  car 
by  the  defendant's  servants.  Dallas,  J.,  dis- 
sented on  the  ground  that  the  case  was  one 
where  the  company  had  done  its  whole  duty  by 
supplying  standards  of  the  right  kind  and  in 
sufficient  quantity,  and  was  not  responsible 
for  the  act  of  a  coemployee  in  using  those  of 
the  weaker  description  of  timbers  at  the  place 
where  the  pressure  was  unusually  great. 

Compare  also  Mclntyre  v.  Boston  &  M.  R. 
<:o.  (1805)  163  Mass.  189,  where  the  defendant 
was  held  liable  for  defective  side  stakes,  the 
court  saying:  "The  case  is  not  one  where  an 
implement  designed  for  repeated  use  has  been 
weakened  and  made  unfit  for  further  service  by 
such  ase;  It  is  rather  the  case  of  the  furnishing 
-of  an  Implement  never  fit  for  use,  and  evidently 
unfit.  Such  a  stake  could  not,  without  negli- 
gence, have  been  placed  where  stakes  were 
kept  to  be  used  for  the  purpose  to  which  thii^ 
was  put.  We  need  not  inquire  whether,  if  it 
had  been  taken  from  a  number  of  sound  and 
suitable  stakes  provided  for  that  purpose  by  a 
workman  whose  duty  it  was  to  equip  the  car, 
the  careless  taking  of  this  stake  would  have 
been  negligence  of  a  fellow  workman  the  risk 
of  which  the  plaintiff  must  stand,  or  whether 
negligence  in  equipping  the  car  with  stakes  is 
something  for  which  the  defendant  Is  respousl- 
ble,  whether  It  intrusts  the  work  to  one  person 
or  another." 

Cases  involving  injuries  from  the  Improper 
loading  of  cars  often  turn  upon  the  question 
whether  the  ser\'ant  assumed  the  risk  as  one 
■of  those  ordinarily  incident  to  the  service. 
With  these  we  are  not  concerned  in  this  note. 

In  other  cases  the  liability  of  a  railroad  com- 
pany for  injuries  caused  by  foreign  cars  so 
loaded  that  the  freight  upon  them  projects  ever 
the  ends  has  been  referred  to  the  considera- 
tion whether  it  is  negligence  to  receive  Into  a 
train  cars  loaded  in  this  manner. 

In  one  case  the  ground  has  been  taken  that 
its  acceptance  it  merely  a  fact  bearing  upon 
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the  question  of  the  company's  negligence. 
Louisville  &  N.  R.  Co.  v.  Gower  (1886)  89  Tenn. 
473.  In  another  it  has  been  held  that  the  court 
may  pronounce  the  company,  as  a  matter  of 
law,  not  to  be  guilty  of  negligence  in  exposing 
a  servant  to  a  risk  of  this  character.  Northern  p 
C.  R.  Co.  V.  HusBon  (1882)  101  Pa.  1,  47  Am. 
Rep.  690;  Day  v.  Toledo,  C.  S.  &  D.  R.  Co. 
(ISSO)  42  Mich.  623. 

It  would  appear,  however,  that  the  responsi- 
bility of  the  company  cannot  be  made  to  ti'rn 
on  the  consideration  here  relied  upon  without 
entertaining  a  theory  of  the  legal  situation 
which  is  essentially  unlike  that  of  the  cases 
which  discuss  that  responsibility  from  the 
special  standpoint  of  a  duty  to  ascertain  the 
condition  of  the  foreign  cars  which  the  serv- 
ants  are  required  to  handle  and  test  the  right 
to  maintain  an  action  by  an  examination  of 
the  question  whether  that  duty  is  assignable  or 
absolute.  This  question  can  only  be  material 
when  it  has  been  determined  that  there  has 
been  a  breach  of  duty. 

XI L  Emplover*8  liabauu  qualified  by  the  BervanVs 
duty  to  acquaint  himself  ^Dithhig  environment. 

a.  Oeneraliy, 

In  the  earliest  of  the  cases  upon  the  lablMty 
of  an  employer  for  Injuries  received  by  a  serv- 
ant, it  was  emphatically  declared  that  "the 
mere  relation  of  the  master  and  the  servant 
never  can  imply  an  obligation  on  the  part  of 
the  master  to  lake  more  care  of  the  servant 
than  he  may  reasonably  be  expected  to  do  of 
himself,"  and  the  decision  was  based  to  a  large 
ertent  upon  the  fact  that.  In  employments  like 
the  one  in  question,  which  did  not  involve  the 
use  of  any  complicated  instrumentalities,  *'the 
plaintiff  must  have  known  as  well  as  his  mas- 
ffr,  or  probably  better,"  whether  he  would  be 
exposed  to  any  danger.  Priestley  v.  Fowler 
n837)  ?  Mees.  &  W.  1,  Murph.  &  H.  805,  1  Jur. 
087. 

To  these  principles  the  courts,  both  of  Eng- 
land and  the  United  States,  have  ever  slice 
Rtoadily  adhered,  such  divergencies  of  view  as 
arr  disclosed  by  the  actual  decisions  being  due 
entirely  to  the  differences  of  opinion  which 
must  inevitably  arise  in  practically  determining 
the  extent  of  the  responsibility  thus  cast  upon 
the  servant. 

The  right  of  the  servant  to  rely  on  the  mas- 
ter's having  performed  his  duty  is  qualified  by 
the  principle  which  requires  the  servant  to 
exercise  a  vigilance  and  care  corresponding  to 
:he  exigencies  of  the  situation  in  which  he  is 
placed  by  his  employment.  No  instruction  can 
be  complained  of  which  sets  this  mixture  of 
rights  and  obligations  with  reasonable  clears 
ness  before  the  Jury.  Northern  P.  R.  Co.  t. 
Everett  (1894)  152  U.  S.  107,  38  L.  ed.  373. 

The  duty  of  a  servant  to  use  proper  care  may 
exhiDlt  Itself  under  several  aspects.  At  pres- 
ent we  are  concerned  only  with  one,  vis.,  that 
which  it  assumes  when  It  is  considered  as  ttie 
source  of  the  special  obligation  of  the  servant 
to  be  reasonably  vigilant  in  observing  his  sur- 
roundings to  the  end  that  he  may  ascertain 
wLether  any  of  the  instrumentalities  which  he 
is  required  to  use  or  to  which  he  is  brought 
Huto  proximity  while  engaged  in  his  work,  are 
In  an  abnormal  condition  and  therefore  likely 
to  in.lure  him.  The  existence  of  this  obligation 
enables  a  master  who  continued  to  use  a 
defective  instrumentality  after  he  knew,  or 
ought  to  have  known,  of  its  condition  to  ez- 
cuso  himself,  under  appropriate  circumstances, 
by  one  of  these  three  defenses: 

(1)  That  the  servant's  injury  is  traceable  to 
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his  haying  failed  to  nse.  his  faculties  of  obser- 
▼atlon  In  the  manner  in  which  a  prudent  man 
would  have  used  them  under  the  circnmstances, 
to  the  end  that  he  might  ascertain  whether 
there  were  any  imperfections  in  his  master's 
Instrumeutallties.  (2)  That  his  injury  was 
proximately  caused  by  his  failure  to  adopt,  at 
the  moment  when  the  accident  occurred,  the 
course  which  a  prudent  man  would  have  se 
lected.  (3)  That  having  the  opportunity  of  ob- 
taining knowledge  of  some  particular  danger, 
and  being  thus  chargeable  In  law  with  the  re- 
sponsibility attaching  to  the  possession  of  actu- 
al knowledge,  he  accepted  the  increased  risks, 
such  acceptance  being  referable  either  to  the 
Implied  terms  of  the  contract  of  service,  or  Xo 
the  operation  of  the  maxim»  Volenti  non  fit 
injuria. 

A  complete  review  of  the  decisions  which  ex- 
emplify these  three  defenses  would  carry  us 
beyond  the  scope  of  the  present  note.  But  the 
e.^ect  of  the  servant's  duty  to  exercise  the  care 
appropriate  to  his  position  Is  a  matter  which 
1*  so  closely  interlaced  with  the  subject  we  are 
cUscutfslng  that  some  allusion  to  it  seems  to  be 
necessary  for  the  purpose  of  making  the  posi- 
tion of  the  employer  perfectly  plain. 

Obviously  the  servant's  duty  to  keep  himself 
acquainted  with  his  environment  may  be  made 
th>  basis,  either  of  a  theory  that  the  master 
was  not  negligent,  in  being  ignorant  of  the  ex- 
istence of  the  danger  from  which  the  injury  re- 
suited  (see  XII.,  b,  3,  infra),  or  of  a  theory 
that,  although  the  master  may  have  been  neg- 
ligiut  in  the  premises,  the  servant's  conduct 
hug  been  such  as  to  debar  him  from  relying  on 
that  negligence  as  a  cause  of  action. 

The  first  of  these  positions  is  illustrated  by 
the  cases  which  proceed  upon  the  hypothesis 
that  a  temporary  want  of  knowledge  on  the 
inaeter's  part  may  be  innocent,  where  It  con- 
cerr.8  those  abnormal  conditions  which  sudden- 
ly arise  in  the  everyday  use  of  the  instru- 
ment riMtles,  and  which  could  not  be  guarded 
against  without  imposing  on  him  the  unreason- 
ably onerous  obligation  of  supervising  those  In- 
strumentalities at  every  single  moment  they 
uro  in  use.  Assuming  that  the  imperfection 
was  one  which  was  open  to  the  observation  of 
a  persor  in  the  servant's  position  provided  he 
had  used  ordinary  care,  the  duty  to  notice  it 
must  clefirly  have  arisen  in  his  case  before  It 
oaa  be  said  to  attach  to  the  master  at  all,  and 
if  tbiit  duty  was  not  discharged,  he,  and  not 
tlie  maF>ter,  must  be  regarded  as  the  derelict 
part  r. 

A  servant  cannot  continue  to  use  a  machine 
which  he  knows  to  be  dangerous  at  the  risk  of 
his  employer.  Dynen  v.  Leach  (1857)  26  L.  J. 
Ex.:h.  N.  S.  221,  per  Pollock,  C.  B. 

"Tii«?  duty  which  the  master  owes  to  his  serv- 
ants is  to  provide  them  with  safe  tools  and  nm- 
chinery  where  that  is  necessary.  When  he 
does  this,  he  does  not,  however,  engage  that 
they  wilt  always  continue  in  the  same  condi- 
tion. Any  defect  which  may  become  apparent 
in  their  use  it  is  the  duty  of  the  servant  to  ob- 
serve and  report  to  his  employer.  The  servant 
has  the  means  of  discovering  any  such  defect 
which  the  master  does  not  possess."  Baker  v. 
Allegheny  B.  Co.  (1880)  96  Pa.  211,  40  Am.  Rep. 
634. 

Where  the  defect  in  the  machine  or  other  ap- 
pliances from  which  the  danger  arises  is  of 
such  a  character,  or  occurs  at  such  a  time,  that 
the  employer  cannot  reasonably  be  expected 
to  haTe  knowledge  thereof,  it  is  the  duty  of 
the  employee  to  give  him  notice,  and  the  negect 
of  such  duty  exempts  the  employer  from  re- 
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BDonslbllity.    Patterson  v.  Pittsburgh  &  C.   R. 
Co.  niu4)  76  Pa.  389,  394,  18  Am.  Rep.  412. 

F<:r  instance,  an  electric-light  company  is  not 
liable  for  an  injury  to  an  employee  caused  by 
the  breaking  of  an  electric-light  *>olc,  whe^ 
RucU  breaking  wa»  due  to  a  fracture  of  the* 
pole  frhortly  before  the  accident,  while  the  em- 
ployee was  taking  it  down  preparatory  to  set- 
ting it  up  in  another  place,  of  which  fracture- 
the  employee  did  not  inform  the  company, 
lisaex  County  Electric  Co.  v.  Kelly  (1894)  67  N. 
J.  L.  100. 

Of  course,  the  servant  cannot  be  debarred  . 
from  maintaining  an  action  on  the  ground  that 
he  did  not  report  a  defect,  except  where  he  is 
also  chargeable  with  a  knowledge  of  that  de- 
fect. Dale  V.  St.  Louis,  K.  C.  &  N.  B.  Co. 
(187t!j  «3  Mo.  459 

A  mine  owner  who  goes  on  using  a  hoisting 
rope  with  full  knowledge  that  it  is  defective 
cannot  escape  liability  to  a  miner  who  Is  in- 
jured by  its  giving  way,  on  the  ground  that  the 
plaintiff  failed  to  give  information  as  to  its- 
condition,  when  he  had  only  been  in  the  de- 
fendont's  employ  for  twenty  days,  and  the 
pr'3of  shows  that  the  defects  could  not  have- 
bec-n  detected  by  ordinary  observation.  Perry 
V.  Ricketts  (1870)  65  111.  234. 

Original  fault  on  the  master's  part  may  also- 
be  negatived  by  the  fact  that  a  servant  of  skill 
and  experience  In  some  particular  occupation 
did  not  suppose  himself  to  be  imperiled  by  the 
existence  of  the  conditions  which  ultimately 
developed  the  specflc  danger  which  caused  his- 
injury.  Thus,  the  owner  of  a  mine  is  not  lia- 
ble for  the  death  of  an  experienced  miner  in  its- 
employ  caused  by  the  caving  in  of  a  shaft  while 
sinking  it,  where  such  shaft  was  at  the  time 
only  12  feet  deep,  and  the  former,  on  being  in- 
formed that  the  shaft  needed  timbering,  imme- 
diately began  to  place  the  timber,  which  wa» 
being  done  when  the  injury  occurred.  Stilea- 
V.  Klchle  (1896)  8  Colo.  App.  393.  There,  in  or- 
der to  negative  in  advance  the  defense  of  con- 
tributory negligence,  the  following  peculiar  al- 
legation was  inserted  in  the  complaint:  **That 
at  the  time  deceased  was  killed  as  aforesaid, 
he  thought,  and  any  man  of  ordinary  prudence,., 
with  the  knowledge  the  deceased  had  of  the 
ground  he  was  working  In,  would  have  thought, 
that  said  shaft  could  be  timbered  before  it 
x^ould  cave  In."  The  court  commented  upon, 
the  averment  as  follows*  "If  such  was  the 
conclusion  of  an  experienced  miner,  who  liad 
done  the  work,  and  would  have  been  the  con- 
clusion of  any  man  of  'ordinary  prudence,'  how 
could  defendants  be  charged  with  negligence, 
and  made  liable  for  failing  to  exercise  extra- 
ordiiiury  and  prophetic  prudence  previous  t<y 
the  preceding  Friday?  It  is  clear  beyond  con- 
trr>versy  that  deceased  had  greater  knowledge 
of  the  shaft  and  the  character  of  the  ground 
than  Hook  could  have  had,  and  that  deceased, 
a  practical  miner  of  years,  possessed  of  all 
knowledge  that  could  be  obtained,  voluntarily 
prci^ecuted  the  work  and  incurred  the  risk  in- 
cident to  the  employment." 

Compare  the  cases  cited  at  the  end  of  XII. 
b,  3,  infra. 

To  this  principle  there  is,  of  course,  the  im- 
portant limitation  that  the  opinion  of  an  ex- 
ptTlenced  servant  that  there  was  no  danger 
will  not  excuse  the  master,  if  he  has  omitted 
to  provide  an  adequate  system  of  inspection. 
The  gist  of  the  action  is,  then,  not  the  mas- 
ter's failure  to  ascertain  the  existence  of  the 
particular  danger  which  caused  the  injury,  but 
his  failure  to  exercise  a  proper  supervision  over 
the  conduct  of  his  business. 

Id  O'Drlscoll  v.  Faxon  (1892)  166  Mass.  62Zr 
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the  defendant  (^ontended  that,  upon  the  whole 
evidence,  no  want  of  doe  care  on  his  part  was 
shtrwn:  and  in  support  of  this  view  It  Is  nrged 
that  no  notice  was  given  to  him  that  the  bank 
was  dangerous,  that  the  plaintiff  and  his  wit- 
nesses did  not  regard  it  as  dangerous;  that  if 
the  plaintiff,  with  his  experience,  was  not 
guilty  of  carelessness  in  falling  to  anticipate 
that  earth  from  the  bank  might  fall  upon  the 
plaintiff,  and  that,  if  the  cutting  of  the  bank 
was  such  as  to  cause  no  reasonable  apprehen- 
sion of  danger,  then  the  falling  of  the  earth  was 
a  mere  accident.  The  court  said:  "We  thing 
the  Jury  might  be  allowed  to  take  a  broader 
view  of  the  defendant's  responsibility.  The 
duty  rested  upon  him  of  using  reasonable  care 
In  providing  a  safe  place  for  the  masons  to  do 
their  work  in  building  the  wall,  and  the  jury 
might  bold  him  bound  to  use  reasonable  care  to 
guard  against  accidents  which  at  the  moment 
of  their  occurrence  a  workman  might  not  antic- 
ipate, though  himself  In  the  exercise  of  rea- 
sonable care  under  the'  circumstance  In  which 
he  was  placed.  (Holden  v.  Fitchburg  R.  Co. 
(1880)  129  Mass.  268.  276,  37  Am.  Rep.  343; 
Ryan  y.  Tarbox  (1883)  135  Mass.  207;  Elmer  v. 
Ix>cke  (1883)  135  Mass.  575.)  There  was  some 
evidence  tending  to  show  that  the  general  plan 
which  was  adopted  for  protecting  the  bank 
from  falling  was  inadequate.  If  the  Jury  were 
of  opinion  that  tt  was  so,  and  that  the  defend- 
ant failed  to  use  reasonable  care  In  making  it 
safe  against  accidents,  they  might  lawfully 
hold  him  responsible  to  one  who  was  himself  in 
the  exercise  of  due  care  at  the  time  of  the  In- 
Jury.  Such  seems  to  have  been  the  view  taken 
by  the  Jury,  and  we  cannot  say,  upon  the  evi- 
dence, that  it  was  the  duty  of  the  presiding 
Justice  to  withdraw  the  case  from  their  con- 
sideration." 

The  second  position,  however^  Is  the  one 
which  is  most  frequently  taken  up  in  actions 
of  this  type.  Its  rationale,  and  the  various 
circumstances  to  which  it  Is  appropriate,  are 
sufficiently  illustrated  by  the  rulings  which  are 
cited  for  another  purpose  in  the  following  sec- 
tion. 

b.  (Miffation»  of  the  matter  and  servant  cu  to  inspec- 
tion compared. 

The  principles  upon  which  we  have  been 
dwelling  are  applicable  only  to  cases  in  which 
the  defect  was  one  which  the  servant  ought,  as 
a  careful  man,  to  have  observed.  In  practice, 
therefore,  they  are  restricted  by  the  important 
rule  wblch  declares  that  a  servant  Is  not  ordi- 
narily required  to  make  a  detailed  examination 
of  his  master's  Instrumentalities,  nor  to  take 
notice  of  any  defects  which  would  not  be  ap- 
parent to  one  who  usually  has  neither  time  nor 
opportunity  for  more  than  a  casual  hurried 
glance  at  the  instrumentalities  In  the  condition 
of  which  he  is  interested,  and  who  is  entitled 
to  rely  on  the  master's  having  adequately  dis- 
charged his  duty  of  inspection. 

The  cases  In  which  this  rule  has  been  stated 
and  applied  are  very  numerous.  For  the  pur- 
poses of  this  note  the  following  will  suffice  to 
indicate  its  scope  and  effect: 

1.  Oeneral  liaJUments  of  principle*  involved, 

**\t  is.  In  most  cases,  impossible  that  a  work- 
man can  Judge  of  the  condition  of  a  complex 
and  dangerous  machine,  wielding  Irresistible 
mechanical  power,  and,  if  he  could,  he  is  quite 
incapable  of  estimating  the  degree  of  risk  in- 
volved In  different  conditions  of  the  machine: 
but  the  master  may  be  able,  and  generally  Is 
able,  to  estimate  both."  Clarke  v.  Holmes 
(1862)  7  Hurlst.  ft  N.  987,  948,  81  L.  J.  Bxch.  N. 
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S.  356,  8  Jur.  N.  S.  992,  10  Week.  Rep.  405,  per 
Byles,  J. 

It  Is  not  the  business  of  the  servant  nor  has 
he  the  means  of  ascertaining  whether  the  ma- 
chinery or  structure  on  which  he  is  employed 
to  work  is  defective.  Porter  v.  Hannibal  &  St. 
J.  R.  Co.  (18»5)  60  Mo.  160. 

The  duty  of  inspection  Is  by  law  imposed 
upon  the  master.  He  Is  under  obligation  to 
search  for  and  discover,  if  discoverable  by 
proper  examination,  those  things  which  are 
hidden  from  even  the  careful  observation  of 
the  servant  in  the  discharge  of  his  ordinary 
duties.  As  to  those  hidden  or  concealed  de- 
fects, master  and  servant  are  not  upon  an 
equality  of  obligation.  The  master  must  searchc 
diligently;  the  servant  observe  carefully.  Penn- 
sylvania Co.  V.  WItte  (1896)  15  Ind.  App.  583, 
citing  Wabash  k,  W.  R.  Co.  v.  Morgan  (1892> 
132  Ind.  430  and  444;  Linton  Coal  &  Min.  Co. 
V.  Persons  (ISM)  U  Ind.  App.  264;  Louisville^ 
N.  A.  &  C.  K.  Co.  V.  Quinn  (1896)  14  Ind.  App. 
554;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Wood- 
ward (1894)  0  .'.nd.  App.  169;  Salem  Stone  & 
Lime  Co.  v.  Tepps  (1804)  10  Ind.  App.  516. 

The  servant's  duty  to  use  "reasonable  care" 
does  not  cast  upon  him  the  duty  to  discover 
latent  defects.  Wabash  &  W.  R.  Co.  ▼.  Morgan 
(1S02)  132  Ind.  430. 

"We  think  it  equally  well  settled  that  it  ia 
not  incumbent  upon  the  employee  to  search 
for  latent  defects  In  machinery  or  implementa 
furnished  him  by  the  employer,  but  that  with- 
out such  investigation  he  has  the  right  to  as- 
sume that  they  are  safe  and  sufficient  for  the 
purpose."  Porter  v.  Hannibal  &  St.  J.  R.  Co. 
(1879)  71  Mo.  66,  36  Am.  Rep.  454,  citing  Lewla 
V.  St.  Louis  Sc  I.  M.  R.  Co.  (1875)  59  Mo.  506,  21 
Am.  Rep.  385;  Porter  v.  Hannibal  &  St.  J.  R^ 
Co.  (1875)  60  Mo.  160;  Olbson  v.  Pacific  R.  Co. 
(1870)  46  Mo.  163.  2  Am.  Rep.  497;  Ford  v. 
Fitchburg  R.  Co.  (1872)  110  Mass.  240,  14  Am. 
Rep.  598;  Snow  v.  Housa tonic  R.  Co.  (1864)  & 
Allen,  441,  85  Am.  Dec.  720. 

"It  Is  the  duty  of  the  master,  not  of  the  serv^ 
ant,  to  exercise  due  care  and  diligence  to  as- 
certain whether  the  appliances  furnished  are 
safe  and  suitable;  a  servant  has  a  right  to  as- 
sume, without  inquiry  or  examination,  that  the 
appliances  furnished  to  him  are  safe  and  suit- 
able." Lasure  v.  Granltevllie  Mfg.  Co.  (1882) 
18  S.  C.  281,  Approved  in  Carter  v.  Oliver  OU 
Co.  (1890)  34  S.  C.  211. 

"An  employee  Is  required  to  observe  and 
avoid  all  known  or  obvious  perils,  even  though 
they  may  arise  from  defective  machinery  and 
appliances;  but  he  Is  not  bound  to  search  for 
defects,  or  make  a  critical  inspection  of  the  ap- 
pliances which  are  provided  for  his  use.  These 
are  duties  of  the  employer,  who  Is  required,  not 
only  to  furnish  reasonably  safe  and  suitable 
tools  and  machinery,  but  to  exercise  such  a  con- 
tinuing supervision  over  them,  by  such  reason- 
ably careful  and  skilful  Inspection  and  repair, 
as  will  keep  the  Implements  which  employees 
are  required  to  use  In  such  a  condition  as  not 
necessarily  to  expose  them  to  unknown  and  ex- 
traordinary hazards."  Ohio  &  M.  R.  Co.  v. 
Pearcy  (1891)  128  Ind.  107;  Little  Rock,  M.  R. 
&  T.  R.  Co.  V.  Leverett  (1886)  48  Ark.  333. 

"The  servant  has  a  right  to  presume  on  the 
master's  compliance  with  the  obligations  im- 
plied by  the  contract  between  them,  and  the 
real  question  in  reference  to  a  particular  case 
Is  whether  the  servant  has  had  equal  opportu- 
nities with  his  employer  to  observe  the  defects 
in  the  machinery  or  materials,  and,  having 
such  opportunities.  Intends  to  waive  any  ob- 
jection to  them."  Dale  v.  St.  Louis,  K.  C.  & 
N.  R.  Co.  (1876)  63  Mo.  459. 

"The  employee  must  also  exercise  ordinary 
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<:are  in  the  nse  of  appUauces.  The  difference 
in  the  duty  of  the  master  and  serrant  Is,  the 
master  is  bound  to  look  for  defects,  while  the 
«errant  is  bound  only  to  discover  what  the 
ordinary  use  of  the  appliance  would  make 
known  to  a  man  of  ordinary  prudence.  The 
master  is  held  to  know  the  defect,  if  by  the 
exercise  of  ordinary  care  he  might  know  it. 
The  serrant  has  a  right  to  assume  that  the 
master  has  furnished  him  safe  machinery,  un 
less  its  condition  is  such  that  by  the  exercise 
•of  ordinary  care  he  would  haye  discovered  its 
■defects."  Gutridge  v.  Missouri  P.  E.  Co.  (1891) 
105  Mo.  526. 

"Unless  the  defects  are  such  as  to  be  obvious 
and  open  to  common  observation  to  anyone 
giving  attention  to  the  duties  of  the  occasion, 
the  employee  has  the  right  to  assume  that  the 
employer  has  performed  his  duty  in  respect  to 
the  implements  and  machinery  furnished." 
Carpenter  v.  Mexican  Nat.  R.  Co.  (1889)  39 
Fed.  Rep.  815. 

"The  master  and  servant  do  not  necessarily 
«tand  upon  an  equal  footing  in  this  regard 
(the  knowledge  of  dangers).  The  servant,  al 
though  a  man  of  ordinary  prudence,  as  well  as 
experience,  may  be  quite  incapable  of  appre- 
ciating the  degree  of  risk  involved  in  the  use 
of  a  certain  kind  of  machinery,  while  the  nuis- 
ter  may  be  and  generally  is.  It  is  the  master's 
duty  to  inform*  himself  in  that  regard,  for  on 
liim  is  involved  the  duty  of  exercising  ordinary 
care  to  supply  safe  instrumentalities  to  his 
servant;  whereas,  the  latter  has  a  rl^ht  *-o  as 
-same,  in  the  absence  of  notice  to  the  contrary, 
or  of  something  to  put  him  on  Inquiry,  that  the 
master  has  performed  his  duty,  and  hence,  to 
a  certain  extent  to  rely  on  the  superior  judg 
ment  of  his  master."  Russell  v.  Minneapolis 
A  St.  L.  R.  Co.  (1884)  82  Minn.  230. 

"These  extra  hazards,  which  result  from  the 
jp.ester's  failure  to  perform  his  duties  to  his 
employees,  do  not  come  within  the  risks  which 
the  latter  assume  as  a  part  of  their  contract  of 
service.  For  all  such  extra  hazards  resulting 
in  Injury  to  the  servant,  which  are  not  obvious, 
and  of  which  the  servant  has  no  notice,  the 
master  is  liable.  And  in  such  case,  it  is  no  an- 
swer to  an  action  to  say,  as  is  alleged  here, 
that  the  plaintiff  might,  by  the  exercise  of 
proper  diligence,  have  ascertained  if  the  de- 
fendant was  conducting  his  business  in  disre- 
^rd  of  a  positive  duty  which  he  owed  the 
plaintiff  as  his  servant."  United  States  Roll- 
ing Stock  Co.  V.  Wilder  (1886)  116  111.  100. 

"The  burden  of  furnishing  safe  machinery, 
appliances,  surroundings,  etc..  Is  upon  the  mas- 
ter, and  while  the  master  is  not  to  be  held 
liable  for  defects  and  dangers  of  which  the 
servant  Is  fully  informed,  yet  the  servant  is 
authorized  to  rely  upon  the  acts  of  the  master 
in  that  respect,  and  is  under  no  primary  obli- 
gation to  investigate  and  test  the  fitness  and 
safety  of  the  machinery,  surroundings,  etc.,  in 
the  absence  of  notice  that  there  is  something 
wrong  in  that  respect."  Chicago  &  E.  I.  R.  Co. 
T.  Ulues  (1890)  132  111.  169. 

**While  it  is  true  that  both  master  and  aerv- 
ant  will  be  held  to  know  that  which  by  the  ex- 
•erclse  of  reasonable  diligence  they  might  have 
learned,  still  this  rule  does  not  by  any  means 
place  the  master  and  servant  upon  equality  as 
to  the  acts  necessary  to  constitute  diligence. 
He  is  not  bound  to  search  for  defects,  or  make 
a  critical  inspection  of  the  appliances  which 
are  provided  for  his  use.  These  are  duties  of 
the  employer."  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Woodward  (1894)  9  Ind.  App.  169. 

"While  the  employer  may  expect  that  an  em- 
plovee  will  be  vigilant  to  observe,  and  that  he 
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will  be  on  the  a<ert  to  avoid  all  known  and  ob- 
vious perils,  even  though  they  may  arise  from 
defective  tools  and  machinery  (Atlas  Engine 
Works  V.  Randall  (1885)  100  Ind.  293,  60  Am. 
Rep.  798),  yet  the  latter  is  not  bound  to  search 
for  defects,  or  Inspect  the  appliances  furnished 
him,  to  see  whether  or  not  there  are  latent  im- 
perfections in  or  about  them  which  render  their 
use  more  hazardous.  These  are  duties  of  the 
master,  and  unless  the  defects  are  such  as  to 
be  obvious  to  any  one  giving  attention  to  the 
duties  of  the  occasion,  the  employee  has  a  right 
to  assume  that  the  employer  has  performed  his 
duty  in  respect  to  the  implements  and  machin- 
ery furnished."  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Buck  (1889)  110  Ind.  566,  2  L.  R.  A.  520. 

"A  servant  is  expected  to  observe  such  ob- 
jects only,  in  the  absence  of  notice,  as  would 
in  an  Instant  convince  him  of  their  danger." 
Johnston  v.  Oregon  Short  Line  R.  Co.  (1892)  23 
Or.  94. 

If  an  appliance  has  Just  been  inspected  the  ob- 
ligation of  the  Rervant  to  examine  it  may  be 
said  to  reach  a  vanishing  point.  Chicago  &  B. 
I.  R.  Co.  V.  Knelrm  (1894)  152  III.  458. 

A  verdict  for  plaintiff  is  proper,  where  there 
is  evidence  that  a  defect  is  one  which  would  not 
have  been  discovered  by  simply  using  the  defect- 
ive appliance,  but  that  it  could  and  would  have 
been  discovered  by  an  examination  made  by  a 
competent  person.  NIcholds  v.  Crystal  Plate 
Glass  Co.  (1894)  126  Mo.  55. 

Compare  also,  as  illustrative  of  the  same  gen- 
eral principle,  Ryan  v.  Fowler  (1862)  24  N.  Y. 
410,  82  Am.  Dec.  815;  James  v.  Emmet  Mining 
Co.  (18S4)  55  Mich.  835;  Boyce  v.  Fitzpatrlck 
(18S1)  80  Ind.  526;  Nord  Deutscher  Lloyd  S.  S. 
Co.  V.  Ingebregsten  (1894)  57  N.  J.  L.  401;  Far- 
en  V.  Sellers  (1887)  39  La.  Ann.  1017;  St.  Louis, 
Ft.  S.  &  W.  R.  Co.  V.  Irwin  (1887)  37  Kan.  701 ; 
Davidson  v.  Cornell  (1890)  31  N.  Y.  S.  R.  982; 
Louisville  &  N.  R.  Co.  v.  Orr  (1890)  91  Ala. 
554;  Burton  v.  Missouri  P.  R.  Co.  (1888)  32  Mo. 
App.  455;  Louisville  A  N.  R.  Co.  v.  Foley  (1893) 
94  Ky.  220;  Missouri  P.  R.  Co.  v.  Lehmberg 
(1889)  75  Tex.  61;  NIcholds  v.  Crystal  Plate 
Glass  Co.  (1804)  126  Mo.  50;  Norton  v.  Louisville 
&  N.  R.  Co.  (18<>5)  16  Ky.  L.  Rep.  846;  Covey  v. 
Hannibal  &  St.  J.  R.  Co.  (1885)  86  Mo.  635;  Cln 
clnnati.  H.  &  D.  R.  Co.  v.  McMullen  (1889)  117 
Ind.  439;  Ohio  AM.n,  Co.  v.  Pearcy  (1891)  128 
Ind.  197;  Houston  &  T.  C.  R.  Co.  v.  McNamara 
(1883)  59  Tex.  258;  Guthrie  v.  Lousville  &  N. 
R.  Co.  (1883)  11  Lea,  372,  47  Am.  Rep.  28a 

"The  servant  is  especially  entitled  to  assume 
that  his  master  had  furnished  him  with  suit- 
able and  safe  materials,  machinery,  and  sur- 
roundings, and  relieved  him  of  investigation 
and  inquiry  in  that  regard,  where  the  perform- 
ance of  his  duties  requires  constancy  of  atten- 
tion to  other  matters.  A  man  whose  attention 
is  constantly  directed  to  moving  cars,  and  their 
coupling,  cannot  possibly  give  much  attention 
to  the  ties,  switch-bars,  etc.,  over  which  he 
may,  from  time  to  time,  have  to  pass."  Chi- 
cago &  E.  L  R.  Co.  V.  Hines  (1890)  132  111.  169. 

The  limits  of  the  principle  are  sufficiently  in- 
dicated by  such  statements  as  these: 

"The  statement  that  the  servant  is  under  no 
primary  obligation  to  investigate  and  test  the 
fitness  and  safety  of  the  machinery,  surround- 
ings, etc.,  In  the  absence  of  notice  of  defects, 
Is  very  good  law  in  a  proper  case.  This  propo- 
sition is  not  applicable,  however,  to  the  case  of 
one  who  has  been  In  the  employment  of  his 
master  for  such  a  length  of  time  as  to  require 
him,  in  the  exercUe  of  ordinary  prudence,  to 
take  some  notice  of  his  surroundings.  A  man 
cannot  decline  to  see,  and  then  hold  the  master 
liable,  excusing  his  own  negligence  by  saying 
that  he  was  under  no  primary  obligation  to  in- 
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Testigate."  IllinolB  C.  R.  Co.  t.  Sanders  (1894) 
.58  111.  App.  117. 

"It  Is  a  fair  presumption,  not  only  that  men 
take  the  risks  of  their  emploj'ment,  but  that 
they  are  competent  to  keep  themselves  ont  of 
manifest  and  unnecessary  exposure  to  dan^^er, 
It  is  argued  that  the  storm  made  the  situation 
one  of  unprecedented  peril  to  Nye  and  his  fel- 
lows, and  the  court  therefore  could  not  say,  as 
matter  of  law,  that  the  railroad  owed  no  uu 
usual  duty  for  the  protection  of  its  employees, 
But  the  sltuatlun  was  no  more  unprecedented 
for  one  than  for  the  other,  and  the  danger, 
though  greater  in  degree,  was  no  different  in 
kind  from  that  under  ordinary  circumstances, 
and  the  more  manifest  the  danger  the  more  the 
employer  was  entitled  to  rely  on  the  presump 
tlon  that  the  employee  would  not  unnecessarily 
Incur  it."  Nye  v.  Pennsylvania  B.  Co.  (1806) 
178  Pa.  134. 

"2.  Statements  of  the  general  rule  vHth  reference  to 
particular  inatrumentalUies. 

The  following  additional  passages  from  the 
-opinions  of  the  courts  will  be  useful  as  showing 
the  concrete  operation  of  the  general  principles 
laid  down  above: 

'*Of  the  master  is  required  a  care  and  dili- 
gence In  the  preparation  and  subsequent  in- 
spection of  such  a  place  as  a  room  In  a  mine 
that  is  not  In  the  first  Instance  demanded  of 
the  servant.  The  former  must  watch,  Inspect, 
and  care  for  the  slopes  through  which  and  In 
which  the  servant  works  as  a  person  charged 
with  the  duty  of  keeping  them  reasonably  safe 
would  do.  The  latter  has  a  right  to  presume 
when  directed  to  work  In  a  particular  place, 
that  the  master  has  performed  his  duty,  and  to 
proceed  with  his  work  In  reliance  upon  this 
assumption,  unless  a  reasonably  prudent  and 
intelligent  man,  in  the  performance  of  his  work 
as  a  miner  would  have  learned  facts  from 
as  a  miner,  would  have  learned  facts  from 
himself.  .  .  .  The  degrees  of  care  requred  of 
the  master  and  servant  also  differ  because  de 
foots  in  a  piece  of  machinery  or  in  the  roof  of  a 
mine  that  to  the  eye  of  a  competent  inspector, 
such  as  the  master  employ^,  portend  unneces- 
sary and  unreasonable  risks  and  great  danger 
may  have  no  such  significance  to  a  laborer  or 
miner  who  has  had  no  experience  In  watching 
-or  earing  for  machinery  or  roofs  of  slopes  In  a 
mine,  and  the  latter  Is  not  chargeable  with  con- 
tributory negligence  simply  because  he  sees  or 
knows  the  defects  unless  a  reasonably  intelli- 
gent and  prudent  man  would,  under  like  cir- 
cumstances, have  known  or  apprehended  the 
risks  which  those  defects  indicate."  Union  P. 
R.  Co.  V.  Jarvi  a802)  10  U.  S.  App.  439,  63  Fed. 
Rep.  66,  3  C.  C.  A.  433. 

"A  person  when  employed  and  instructed  to 
commence  work  at  a  particular  place  .  .  . 
Is  under  no  obligation.  In  order  to  protect  him- 
self from  the  charge  of  contributory  negligence, 
to  first  go  all  through  the  building,  and  make 
himself  familiar  with  each  piece  of  machinery, 
and  the  danger  he  may  incur  in  case  he  comes 
in  contact  with  it  in  Its  then  condition.  It  is 
sufflcent  for  him  that  in  entering  upon  the  ac- 
tive discharge  of  the  duties  assigned  him,  he 
ascortains  what  he  is  expected  to  do,  and  the 
dangers  directly  connected  therewith,  and  he 
has  a  right  to  assume  that  In  the  performance 
of  that  particular  duty,  reasonable  facilities 
therefor  will  be  afforded  him,  without  coming 
in  contact  with  other  unforeseen  or  unsuspected 
dangers."    Swobda  v.  Ward  (1870)  40  Mich.  423. 

"A  servant  when  he  goes  upon  the  roof  of  a 
'building    as   an   employee   of   his    master,    to 
work  thereon,  has  a  right  to  assume,  without  > 
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particular  Investigation  or  inquiry  into  the  fact, 
that  the  master  has  exercised  due  care  and 
caution  in  the  erection  of  the  building,  and  has 
omitted  the  performance  of  any  duty  in  respect 
thereto  which  should  have  been  observed  by  an 
ordinarily  careful  and  prudent  man."  Diamond 
State  Iron  Co.  v.  Giles  (1887)  7  Houst.  (Del.) 
557. 

In  Dale  v.  St.  Louis,  K.  C.  &  N.  R.  Co.  (1876) 
63  Mo.  459,  the  proof  was  that  the  plaintiff  was 
a  fireman,  and  the  extent  of  his  knowledge  as 
to  the  existence  of  danger  was  that,  in  passing 
over  the  section  of  the  road  on  which  the  acci- 
dent ultimately  occurred,  he  had  observed  that 
It  was  a  rough  part  of  the  track,  and  that  the 
rails  were  short,  and  had  Inferred  that  It  was 
a  bad  track  from  the  bumping  of  the  cars  in 
passing  over  it.  The  court  refused  to  absolve 
the  company,  saying:  "No  particular  inspec- 
tion of  the  track  was  ever  made  by  him  nor 
any  report  of  Its  supposed  deficiencies.  It  was 
not  his  business.  Nor  does  it  appear  that  he 
was  aware  of  the  particular  defect  which  re- 
sulted in  overturning  the  locomotive.  The  de- 
fendant, of  course,  had  In  Its  employment  per- 
sons whose  business  it  was  to  examine  the 
track  and  see  to  its  repairs,  and  it  was  their 
neglect  If  It  was  not  kept  In  proper  condition. 
It  would  be  a  harsh  conclusion  to  say  that  the 
plaintiff,  who  was  merely  a  fireman,  would  bo 
required  to  abandon  his  employment  upon  a 
merely  speculative  apprehension  that  the  de- 
fendant had  not  seen  and  would  not  see  that 
the  road  over  which  their  locomotive  and  cars 
passed  was  properly  and  safely  constructed. 
The  Immediate  cause  of  the  accident  was  a  de- 
fective Joint  of  the  rails,  of  which  he  could 
have  known  nothing  as  a  fireman  passing  over 
the  road,  and  which  the  defendant  might  have 
known  by  the  exercise  of  proper  diligence." 

A  master  is  liable  for  injuries  to  an  employee, 
sustained  by  the  falling  of  a  bale  of  cotton 
which  he  was  helping  to  put  In  the  hold,  be- 
cause hooks  by  which  It  was  lowered  were  de- 
fective, when  It  was  the  duty  of  others  not  eu- 
gnged  In  handling  the  cotton  to  Inspect  the 
hooks,  and  he  was  ignorant  of  their  condition 
and  was  obliged  to  use  them  when  furnished. 
Ocean  8.  S.  Co.  v.  Matthews  (1890)  86  Ga.  418. 
A  workman  who  is  merely  employed  to  load, 
ride  on,  and  unload  an  elevator  is  not  necessar- 
ily negligent  in  assuming  that  the  elevator 
chain  Is  sound.  Though  the  chain  is  in  plain 
sight,  the  defects  may  not  be  patent  to  a  casual 
Inspection,  and,  as  it  is  not  his  duty  to  care- 
fully examine  the  chain,  he  may  act  on  the  as- 
sumption that  the  servant  to  whom  that  duty 
Is  assigned  has  performed  it.  Miilvey  v.  Rhode 
Island  Locomotive  Works  (1885)  14  R.  I.  204. 
In  Guthrie  v.  Louisville  &  N.  R.  Co.  (1883)  11 
lica,  872,  47  Am.  Rep.  286,  where  the  plaintiff 
was  injured  by  a  defective  maul,  the  court  re- 
marked: "In  reference  to  a  case  like  this,  the 
true  rule  Is,  that  the  duty  of  the  master  Is  ab- 
solute to  use  active  diligence  to  prevent  im- 
proper or  unsafe  tools  or  implements  being  fur- 
nished an  employee,  by  which  he  may  be  in- 
jured. [Nashville  &  C.  R.  Co.  v.  Elliott  (I860)] 
1  Coldw.  613.  78  Am.  Dec.  606.  In  reference  to 
this  matter  the  employee  may  well  rely,  to 
some  extent,  at  least,  on  the  faithful  perform- 
ance of  duty  on  the  part  of  his  employer,  and 
therefore  what  might  be  ordinary  care  In 
avoiding  an  Independent  danger,  might  well 
not  be  required  to  the  same  extent  to  guard 
against  a  breach  of  duty  on  the  part  of  an- 
other, which  the  party  could  have  no  reason  to 
anticipate.  The  employee  had  no  duty  to  per- 
form, under  the  facts  In  this  case,  as  to  the  re- 
pair of  the  tools;  nor  was  he  called  on  to  in- 


180 


MiOHlGAN    SUPRBMU    COUBT. 


Jan.,. 


bpect  them  to  see  whether  the  master  mlKbt 
not  have  neglected  his  duties  in  this  refercn«>e. 
There  being  no  special  care  imposed  by  the  na- 
ture of  his  position,  nor  obligation  to  inspect 
the  tools,  there  conld  be  no  want  of  It,  or  negli- 
gence, or  carelessness,  in  not  doing  what  he  was 
not  bound  to  dd  by  the  nature  of  his  employ- 
ment and  the  legal  obligations  arising  out  of 
the  relations  existing  between  the  parties.  We 
do  not  intend  by  this,  however,  to  say  that  the 
employee  is  not  bound  to  proper  attention,  and 
bound  to  freedom  from  actual  negligence  in 
avoiding  risks  incident  to  his  employment. 
The  defendant  cannot  complain  that  the  em- 
ployee did  not  suspect  or  anticipate  a  breach 
of  legal  duty  on  his  part,  nor  watchfully  guard 
against  danger  from  such  breach.  It  is  not 
for  him  to  object  that  the  plaintiff  has  relied 
on  his  faithful  discharge  of  his  duty,  nor  to 
Insist  that  he  should  have  inspected  the  tools 
he  was  ordered  to  use  for  the  purpose  of  seeing 
whether  the  master  had  not  violated  his  duty. 
The  proof  shows  he  was  ordered  to  take  the 
place  of  Dual  in  this  case,  who  was  using  this 
maul,  and  it  was  but  natural  that  he  should 
have  done  so  without  suspicion;  and  the  fail- 
ure to  examine  before  using  was  not  careless- 
ness on  his  part." 

In  Pennsylvania  Coal  Co.  v.  Kelly  (1895)  156 
III.  16,  it  was  held  that  one  who  had  opportu- 
nity to  inspect  any  defect  in  the  latch  of  the 
bucket  that  caused  the  accident,  for  some  time 
before  the  accident  and  continued  to  work 
with  such  bucket,  was  not  thereby  chargeable 
with  notice  of  the  condition  of  the  latch.  The 
court  said:  *'It  was  the  unquestioned  duty  of 
the  defendant  to  furnish  plaintiff  a  safe  bucket, 
and  he  had  a  right  to  assume  that  it  had  per- 
formed that  duty,  and  was  not  bound  to  make 
a  personal  inspection  of  the  same  before  using 
it.  ...  If  the  servant  must,  at  his  peril  ex- 
amine for  himself,  what  becomes  of  the  pri- 
mary duty  of  the  master  to  see  that  safe  and 
suitable  machinery  and  implements  are  fur- 
nished his  employee?" 

In  Griffin  v.  Boston  &  A.  R.  Co.  (1889)  148 
Mass.  143,  1  L.  R.  A.  698,  respecting  a  broken 
coupling  link,  the  cpurt  said:  "The  history  of 
this  broken  link  is  not  disclosed,— whether  it 
was  new  or  old,  whether  originally  sufficient 
or  insufficient,  worn  or  not  worn,  whether  it 
was  furnished  by  the  defendant  Itself  as  a  part 
of  its  own  equipment,  or  whether  it  came  from 
some  other  railroad.  These  facts  it  is  reason- 
able to  assume  were  not  within  the  plaintiff's 
knowledge,  or  means  of  knowledge.  The  rail- 
road train  was  under  the  management  of  the 
defendant.  The  defendant  knew,  or  had  the 
means  of  knowing,  where  and  by  whom  the 
train  was  made  up,  of  what  cars  it  was  com- 
posed, and  what  degree  of  care  and  diligence 
had  been  observed  in  making  it  safe  to  run." 

**The  law  applicable  to  the  facts  In  this  case 
iB  that  the  servant  was  not  bound  to  investigate 
and  find  out  at  his  peril  whether  the  common 
master  had  used  reasonable  care  in  the  selec- 
tion of  those  employed  in  the  same  branch  of 
service,  but,  on  the  contrary,  he  was  warranted 
in  assuming  his  employer  had  discharged  his 
duty  in  that  respect,  and  until  notice  to  the 
contrary  was  brought  home  to  him,  he  could  act 
upon  such  assumption."  Charles  Pope  Glucose 
Co.  V.  Byrne  (lS95j  GO  111.  App.  20. 

9.  RuU  where  the  §ervant  has  equal  or  superior 
knowledge  or  meane  of  fcnotded^e. 

Sometimes  the  servant's  right  of  action  Is 
made  to  depend  upon  whether  he  possessed,  in 
comparison  with  the  master,  "equal"  or  "supe- 
rior" knowledge  or  means  of  knowledge;  and 
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we  even  find  courts  taking  opposite  sides  lO' 
pronouncing  upon  the  effect  of  this  equality  or 
superiority  of  information. 

Thus,  on  the  one  hand,  we  have  cases  iih 
which  the  equality  of  the  servant's  means  of 
knowledge  has  been  declared  to  be  a  sufficient 
reason  for  absolving  the  master. 

In  Ogden  v.  Rummens  (1863)  8  Post.  &  F. 
751,  Bramnell,  B.,  charged  the  jury  that.  If 
they  thought  that  the  employer  had  no  knowl- 
edge and  no  reasonable  means  of  knowledge  of 
the  danger  at  the  time  the  arch  fell,  or  that 
the  deceased  had  the  same  knowledge  or  mean» 
of  knowledge,  then  they  should  find  for  the  de- 
fendant; but  in  the  opposite  view  of  the  case, 
for  the  plaintiffs. 

In  Dunlap  v.  Richmond  ft  D.  R.  Co.  (1888)  81 
Ga.  130.  an  engineer  employed  by  the  month  to 
mn  trains  upon  the  road  of  his  employer  con- 
sented to  go  for  temporary  service  on  another 
road,  and  was  Injured  by  reason  of  the  bad  con- 
dition of  the  track,  and  the  want  of  adaptatlon- 
of  the  engine  (which  belonged  to  his  employer) 
to  the  track  in  its  actual  condition.  The  court 
held  that  he  could  not  recover,  saying:  "It  Is 
not  alleged  that  the  employer  knew  either  of 
the  bad  condition  or  the  want  of  adaptation. 
For  aught  that  appears,  the  parties  were  on. 
equal  terms  as  to  their  knowledge  or  informa- 
tion touching  both  these  matters.  Had  the  en- 
gineer needed  information  more  than  he  had. 
he  should  have  obtained  It  or  declined  to  go. 
The  question  is,  whether  he  had  a  right  to  take* 
for  granted,  as  against  his  employer,  that  th<^ 
track  of  the  other  company  was  not  defective, 
but  In  a  fit  condition  to  be  used  under  this  par- 
ticular engine  with  safety.  Did  the  employer 
owe  to  him  the  diligence  of  seeing  that  this- 
was  so,  before  requesting  him  to  go,  and  ac- 
cepting 'his  consent  to  do  so?  The  employer 
could  not  by  authority  of  the  contract  order 
blm  to  go,  for  the  duty  of  going  was  not  em- 
braced In  the  contract  of  employment.  Had  he 
objected  and  been  discharged  for  It,  his  wages 
for  the  unexpired  month  would  have  gone  on 
notwithstanding.  We  think  the  case  is  much 
like  that  of  a  farmer  sending  his  hired  man  to 
plough  for  a  neighbor  a  few  days.  If  the  neigh- 
bor's field  is  not  safe,  has  sink-holes  in  it,  for 
Instance,  or  the  plough  is  not  adapted  to  the 
soil,  and  from  one  or  both  of  these  causes  the 
hived  man  is  injured,  his  employer,  it  seems  to 
us,  would  not  be  to  blame,  and  would  not  be 
responsible,  unless  he  knew  the  facts  which  ex- 
posed his  servant  to  unusual  peril,  and  conceal- 
ed his  knowledge,  or  failed  to  communicate  It" 

On  the  other  hand,  we  find  it  laid  down  that 
an  employee's  mere  means  of  knowledge  of  de- 
fects in  machinery  or  appliances  is  not  equiva- 
lent to  actual  knowledge,  as  he  has  the  right 
to  presume  that  the  employer  has  used  due 
and  reasonable  care  in  seeing  that  they  are  not 
defective.  Norfolk  &  W.  R.  Co.  v.  Nunnally 
(1S92)  88  Va.  546. 

The  same  principle  was  affirmed  in  Porter  v. 
Hannibal  &  St.  J.  R.  Co.  (1879)  71  Mo.  66,  36: 
Am.  Rep.  454,  where  the  court  said:  "The  doc- 
trine that  the  servant  cannot  recover  if  he 
had  equal  means  with  the  master  of  ascertain- 
ing the  defect,  is  not  applicable  to  a  case  of 
latent  defects  in  machinery,  but  only  to  cases 
where  the  defect  is  obvious  to  the  senses,  or 
would  have  been  disclosed  to  an  ordinarily  ob- 
servant man  in  the  ordinary  use  of  the  ma- 
chinery in  the  business  the  servant  was  en- 
gaged in  within  the  time  the  injured  servant 
operated  such  machinery  before  the  accident, 
or  in  the  case  of  the  negligence  of  a  fellow 
servant  and  probably  others,  but  certainly  not 
to  the  one  now  under  consideration,  if  we  ad- 
here to  the  doctrine  announced  in  this  case,. 
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when  here  on  a  former  occasion.  If  the  serv- 
ant, as  was  then  held,  Is  not,  and  the  master 
1b,  required  to  exercise  diligence  to  discover  de- 
fects In  machinery  with  which  the  servant  Is 
employed  to  work,  the  latter  may  recover,  al- 
thongh  he  may  have  had  equal  means  of  ascer- 
taining Its  defects.  If  In  fact  he  was  Ignorant 
of  their  existence  and  they  were  not  patent  or 
such  as  would  have  been  disclosed  by  operating 
It  as  above  stated.  If  the  master  did  not  know 
of  the  defect,  and  reasonable  care  on  his  part 
would  not  have  disclosed  It,  he  would  not  be  lia- 
ble. If,  however,  by  the  exercise  of  reasonable 
care  the  employer  conid  have  discovered,  al 
though  a  like  exercise  of  care  on  the  part  of  the 
servant  would  also  have  disclosed  to  him,  a 
latent  defect,  yet,  if  In  fact  he  did  not  know  It, 
the  master  would  be  liable,  although  the  serv- 
ant's opportunities  to  ascertain  it  were  equal 
to  those  of  the  master.  The  servant  has  a 
right  to  assume  that  the  machinery  or  imple- 
ments furnished  him  by  the  employer  are  safe 
and  suitable  for  the  business,  and  he  is  not, 
while  the  master  is,  required  to  examine  them 
for  that  purpose.  The  master  Is  chargeable 
with  knowledge  which  he  might  have  acquired 
by  the  exercise  of  due  care,  the  same  as  If  he 
actually  possessed  It,  whereas,  the  servant  has 
the  right  to  assume  that  all  necessary  examina- 
tions have  been  made  by  the  master,  and  Is  not 
required,  either  in  person,  or  by  another  em- 
ployed by  him  for  the  purpose,  to  examine  the 
machinery  as  to  its  fitness  and  sufficiency.*' 

In  Muldowney  v.  Illinois  C.  R.  Co.  (1873)  36 
Iowa,  470,  It  is  held  that  an  employee  having 
the  same  knowledge  or  means  of  knowledge 
that  his  employer  has  will  not  be  held  to  have 
Incurred  all  the  risks  of  the  employment  Inci- 
dent to  the  use  of  defective  cars  or  machinery. 
If  be  does  not  object  thereto  when  attempting 
to  couple  cars  having  bumpers  of  different 
heights.  The  court  said:  "It  Is  the  duty  of  the 
employer  to  exercise  reasonable  care  to  furnish 
safe  machinery,  and  to  discover  defects  there- 
in. But  the  employee  Is  not  under  like  obllga- 
vlon  to  resort  to  means  for  the  discovery  of  de- 
fects. He  has  a  right  to  presume  that  his  em- 
ployer has  done  his  duty,  and  complied  with  the 
requirements  of  the  law.  And  It  Is  only  when  he 
has  knowledge  of  defects  In  the  machinery 
which  he  Is  required  to  use,  and  continues  to  use 
them  without  objection,  that  he  Is  presumed  to 
waive  the  defect.  (Kroy  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1871)  82  Iowa,  357.)  ...  Of  course, 
the  situation  of  the  plaintiff  and  his  means  of 
knowledge  may  be  proved  in  order  to  enable 
the  jury  to  determine  the  fact  of  his  knowledge 
of  the  condition  of  the  machinery  with  which 
he  works.  But  It  Is  his  knowledge,  and  not 
his  means  of  knowledge,  which  affects  his  right 
to  recover."  The  court  also  refused  to  hold 
that  knowledge  of  the  condition  of  the  bump- 
ers would  be  Imputed  from  the  fact  alone 
that  they  were  of  different  heights. 

The  same  doctrine  In  substance  is  declared 
in  Nlcholds  v.  Crystal  Plate  Glass  Co.  (1894) 
126  Mo.  55. 

For  other  examples  of  the  use  of  the  same 
phrase  respecting  equal  means  of  knowledge, 
see  Bailey,  Personal  Injuries  Relating  to  Mas- 
ter &  Servant,  pp.  198  et  seq. 

In  some  cases  we  even  find  the  equality  of  the 
means  of  knowledge  possessed  by  the  master 
and  servant  somewhat  unnecessarily  referred 
to,  when  the  action  is  already  conclusively 
barred  by  the  inability  of  the  servant  to  prove 
knowledge  on  the  master's  part.  See.  for  ex- 
ample, McCarthy  ▼.  Muir  (1893)  50  IlL  App. 
610. 

A  little  consideration  will  show  that  any 
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argument  based  upon  these  expressions  is,  In 
most  Instances,  merely  barren  and  unprofitable 
logomachy.  The  master's  nonliability  Is  really 
predicated  from  the  fact  that  the  servant,  un- 
der circumstances,  possessed  either  actual  or 
constructive  knowledge  of  the  risk  to  which  he 
was  exposed,  and  is  therefore  regarded  as  hav- 
ing assumed  that  risk,  or  as  having  been  guilty 
of  contributory  negligence  in  continuing  to  ex 
pose  himself  to  it.  Whether  the  servant's 
knowledge  was  equal  to,  or  greater  or  less 
than,  that  of  the  master  Is  wholly  Immaterial. 
If  his  knowledge  amounts  to  a  full  apprecia- 
tion of  the  conditions  the  law  will  preclude 
him  from  maintaining  the  action.  Should  it 
fall  short  of  that  appreciation.  It  cannot  be 
pleaded  In  bar  of  the  action  at  all,  and  the 
master's  case  will  not  be  strengthened  by  draw- 
ing a  comparison  between  his  own  knowledge 
and  that  of  the  servant. 

This  aspect  of  the  matter  la  clearly  stated  in 
the  following  passage  of  the  opinion  In  Pitts- 
burgh, C.  C.  &  St  L.  R.  Co.  V.  Woodward  (1894) 
9  Ind.  App.  10(9:  *' Where  the  danger  is  open 
and  obvious  to  either  master  or  servant,  it 
might  doubtless  be  properly  said  that  master 
and  servant  stand  upon  an  equality.  Brazil 
Block  Coal  Co.  v.  Hoodlet  (1891)  129  Ind.  327. 
But  even  then  the  servant's  assumption  of  the 
risk  depends  not  upon  the  equality  of  his  op- 
portunities with  those  of  his  master,  but  upon 
the  fact  that  by  the  exercise  of  reasonable  care 
he  ought  to  have  known  of  the  danger,  and  Is 
therefore  held  to  have  known  It.  It  is  con- 
ceded by  counsel  for  both  parties  that  the  de- 
fect in  this  case  was  a  latent  one.  We  think 
it  clear  that  as  to  such  a  defect  the  master  and 
servant  are  not  upon  an  equality.  The  duty 
resting  upon  them  is  different,  and  the  acts 
required  of  them  to  constitute  care  withe  refer- 
ence to  the  discovery  of  the  defect  are  differ- 
ent. It  could  not,  therefore,  have  been  correct 
ly  sal.1  that  the  servant  assumed  the  risk  be 
cause  his  opportunities  to  observe  the  defect 
were  equal  to  those  of  his  master."  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Woodward  (1894> 
9  Ind.  App.  169. 

But  the  difference  of  opinion  disclosed  by 
the  confilcting  decisions  as  to  the  disabling 
consequence  of  the  possession  by  the  servant 
of  equal  means  of  knowledge  is  more  apparent 
than  real,  for  both  the  courts  which  affirm  and 
the  courts  which  deny  that,  under  such  circum- 
stances, the  servant  is  precluded  from  recov- 
ering damages,  merely  intend  to  assert  the 
proposition  that  this  disability  ensues  where 
the  failure  of  the  servant  to  ascertain  the  ex- 
istence of  the  danger  and  to  govern  himself  ac- 
cordingly Is  due  to  his  failure  to  exercise  that 
degree  of  care  which  a  prudent  man  in  his  posi 
tlon  would  have  exercised.  There  is  no  force 
In  the  objections  to  the  rule  that  a  servant  who 
has  the  same  means  of  knowledge  cannot  main- 
tain an  action  unless  It  be  assumed  that  this 
phrase  implies  that  the  employee  Is  bound  to 
be  as  vigilant  as  the  master  in  searching  for 
defects,  and  there  is  absolutely  no  authority 
for  putting  such  a  construction  upon  the  phrase, 
except  in  cases  where  the  servant  is  especially 
charged  with  a  duty  of  inspection. 

Examples  of  such  cases  are  the  following: 
Fort  Wayne,  C.  ft  L.  R.  Co.  v.  Gruff  (1892)  132 
Ind.  13;  Louisville  ft  N.  R.  Co.  v.  Orr  (1890) 
91  Ala.  554;  Austin  v.  Appling  (1891)  88  Ga.  54; 
Kanz  V.  Page  (1897)  168  Mass.  217. 

But  in  the  absence  of  specific  evidence  the 
court  will  not  presume  that  the  duty  of  exam- 
ining the  appliance  which  caused  the  plaintiff's 
Injury  rested  upon  him.  Goodrich  v.  New  York 
C.  &  H.  R.  R.  Co.  (1880)  116  N.  Y.  398,  6  L.  R. 
A.  750. 
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Wbere  the  servant  professes  to  have  special 
skill  In  the  work  for  which  he  Is  hired  and  the 
master  disclaims  the  possession  of  such  skill, 
the  obligation  of  ascertaining  the  peculiar 
construction  of  the  appliances  to  be  handled 
and  the  proper  mode  of  handling  them  rests 
on  the  servant  and  not  on  the  master.  Hence, 
an  Instruction  is  erroneous  which  leaves  the 
^ury  to  Infer  In  such  a  case  that  the  master 
was  bound  to  know  the  character  of  an  appli- 
ance and  the  manner  In  which  It  should  be  used 
so  as  to  prevent  Injury.  Ray  v.  Jeffries  (1887) 
86  Ky.  367. 

Possibly  the  only  cases  In  which  this  process 
of  determining  the  rights  of  the  parties  by  in- 
stituting a  comparison  between  the  extent  of 
the  opportunities  of  knowledge  possessed  by 
each  of  them  respectively  has  any  real  practi- 
cal significance  are  those  in  which  It  is  used 
with  the  result,  either  of  disabling  the  em- 
ployer from  relying  on  the  defense  that  his 
Ignorance  of  the  danger  was  excusable,  or  of 
strengthening  the  inference  that  he  was  not 
negligent  In  falling  to  observe  It. 

Thus,  on  the  one  hand,  where  a  rule  of  a  rail- 
road company  makes  It  the  duty  of  all  em- 
ployees to  report  omissions  of  duty,  and  the 
negligent  acts  of  the  culpable  servant  took 
place  on  the  train  on  which  the  plaintiff  was 
working.  It  is  more  reasonable  to  suppose  they 
were  done  In  his  presence,  or  under  his  obser- 
vation, than  to  imply  knowledge  on  the  part 
of  the  company,  and  to  imply  that,  having 
failed  to  report  the  acts  of  negligence,  he  In- 
tended to  assume  the  additional  risk.  Cameron 
v.  New  York  C.  &  H.  B.  R.  Co.  (1895)  145  N.  Y. 
400. 

So,  negligence  cannot  be  imputed  to  an  em- 
ployer for  failure  to  shore  up  a  ditch  In  which 
nn  employee,  -  injured  by  the  caving  in  of  the 
sides  thereof,  was  working,  where  the  latter 
and  those  at  work  with  him  were  better  In- 
formed than  the  employer  as  to  the  danger  to 
be  apprehended  from  the  liability  of  the  earth 
to  cave,  and  the  shallowness  and  other  physical 
characteristics  of  the  ditch  were  not  such  as  to 
suggest  danger,  either  to  the  employer  or  the 
employees.  Fairmount  Cemetery  Asso.  v. 
Davis  (1894)  4  Colo.  App.  570. 

**If  a  defect  in  a  car  was  such  as  to  deceive 
human  Judgment,  the  company,  as  well  as  the 
plaintiff,  stands  excused.  And  whatever  dili- 
gence he  exercised  in  seeing  to  the  apparent 
safety  of  the  vehicle  goes  to  the  credit  of  his 
employer,  as  well  as  to  his  own  credit."  Cen- 
tral R.  &  Bkg.  Co.  Y.  Kenney  (1877)  58  Ga.  485. 

In  Reld  v.  Central  R.  &  Bkg.  Co.  (1888)  81 
Ga.  694,  a  nonsuit  was  held  to  have  been  prop- 
erly granted,  where,  so  far  as  the  testimony 
shows,  the  rope  furnished  to  the  plaintiff  for 
the  purpose  of  cleaning  out  a  well  was  a  good 
rope,  and  It  was  also  In  evidence  that  it  was 
carefully  examined  by  both  the  plaintiff  and 
the  overseer  of  the  road,  that  there  was  no  de- 
fect In  it  which  would  be  discovered  by  the 
use  of  ordinary  care,  and  that  both  parties  pro- 
nounced the  rope  good. 

In  Alton  Lime  &  Cement  Co.  t.  Calvey  (1892) 
47  111.  App.  343,  the  defendant's  foreman  testi- 
fied that  if  the  plaintiff  had  been  careful  he 
might  have  seen  the  dynamite  before  he  struck 
the  rock  which  caused  the  explosion.  The 
court's  comment  upon  this  evidence  was  that, 
tf  It  was  true,  the  company,  whose  duty  it  was 
not  to  allow  any  dynamite  to  remain  in  the 
quarry  that  by  the  exercise  of  proper  diligence 
could  have  been  discovered,  should  have  had 
It  removed. 

In  Walsh  v.  Whlteley  (1888)  L.  R.  21  Q.  B. 
DlY.  371,  57  L.  J.  Q.  B.  N.  S.  586,  36  Week. 
Rep.  876,  53  J.  P.  38,  the  plaintiff  admitted 
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that  he  had  not  complained  of  the  machine 
during  the  thirteen  years  he  had  worked  with 
it  because  It  had  * 'never  entered  his  head  that 
it  was  dangerous." 

On  the  other  hand,  the  fact  that  only  one 
out  of  ten  employees  engaged  in  handling  a 
chain  noticed  any  defect  in  it.  Is  In  Itself  evi- 
dence that  the  defect  was  not  such  an  apparent 
one  as  to  put  them  or  their  employers  on  their 
guard.    Kinney  v.  Corbln  (1890)  132  Pa.  341. 

So,  It  has  been  said  that  "where  the  railway 
company  has  furnished.  In  the  first  Instance, 
such  reasonably  safe  tools  and  implements  to 
the  employee,  to  be  used  in  the  performance 
of  the  work  he  undertakes  to  do,  and  the  tools 
become  worn,  or  some  latent  defect  exists  of 
which  the  company  has  no  knowledge,  or  by 
the  exercise  of  ordinary  care  and  diligence  It 
could  not  have  discovered,  and  the  employee 
using  them  has  the  same  means  of  knowing 
the  condition  of  the  tools  that  the  company 
has,  and  the  tools  are  by  each  considered  rea- 
sonably safe,  and  the  employee  is  injured  by 
the  use  of  them,  it  is  a  mere  accident  or  mis- 
fortune, for  which  the  company  Is  not  liable." 
Missouri.  K.  &  T.  R.  Co.  v.  Young  (1896)  4 
Kan.  App.  219. 

XIII.  Whose  Hnowledge  ia  imjmied  to  the  emplover. 

As  to  the  circumstances  under  which  the 
knowledge  of  certain  employees  that  a  rule  Is 
habitually  violated  will  be  held  to  Justify  the 
Inference  that  the  rule  is  virtually  abrogated 
see  the  forthcoming  note  on  the  Master's  Dutj- 
to  Make  Rules. 

a.  GenercA  principles. 

As  a  general  rule  It  may  be  laid  down  that  i 
master  is  chargeable  with  the  knowledge  whlcL 
any  employee  who  is  Intrusted  with  the  per- 
formance of  any  of  the  nonassignable  duties 
of  the  master  acquires  with  regard  to  the  con- 
dition of  the  instrumentalities  to  which  those 
duties  relate,  while  he  Is  engaged  in  the  per- 
formance of  such  duties.  See  Goldle  y.  Wernei 
(18.04)  151  III.  551. 

This  doctrine  is  merely  a  special  application 
of  the  more  general  rule  that  notice  to  an  agent 
of  a  corporation  or  individual  relating  to  a  mat- 
ter of  which  he  has  the  management  and  con- 
trol Is  notice  to  his  employer.  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Ruby  (1871)  38  Ind.  294,  10 
Am.  Rop.  Ill;  Ohio  &  M.  R.  Co.  v.  Collarn 
(1881)  73  Ind.  261,  38  Am.  Rep.  134;  Crown  Coal 
Co.  V.  Hlles  (1892)  43  III.  App.  310. 

"It  is  the  ofBcer  to  whose  care  is  committed 
any  particular  department  of  a  company's  bnsl- 
uess  who  is  expected  to  use  ordinary  care  In 
the  conduct  thereof,  and  whose  negligence 
therein  Is  the  negligence  of  the  company." 
Patterson  v.  Pittsburg  &  C.  R.  Co.  (1874)  76 
Pa.  380,  18  Am.  Rep.  412. 

The  practical  considerations  upon  which 
the  doctrine  is  based  were  thus  tersely  stated 
by  Byles,  J.,  In  Clark  t.  Holmes  (1862)  THurlst. 
&  N.  937,  31  L.  J.  Rxch.  N.  S.  356,  8  Jur.  N.  8. 
992,  10  Week.  Rep.  405.  "If  a  master's  per- 
sonal knowledge  of  defects  be  necessary  to  hU 
liability,  the  more  he  neglects  his  business  and 
abandons  It  to  others  the  less  will  he  be  li- 
able." 

In  Sangamon  Coal  Mln.  Co.  v.  Wiggerhaus 
(1887)  122  111.  279,  one  of  the  Instructions  In- 
formed the  Jury  that  if  they  believed,  from  the 
evidence,  that  an  agent  of  the  defendant 
whose  duty  it  was  to  fix  said  door  or  cause  the 
same  to  be  fixed,  was  notified  that  the  open- 
ing of  the  door  across  the  gangway  was  dlflS* 
cult  and  hard,  then  such  notice  was  notice  to 
defendant,   etc.    The   plaintiff  contended   that 
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notice  to  a  coserrant  of  appellee  is  not  notice 
to  the  common  employer,  but  the  court  said: 
''We  do  not  think  it  important  to  discuss  the 
doctrine  indicated  by  the  objection  urged.  It 
Is,  we  think,  sufficient  to  say  that,  when  a 
duty  is  imposed  upon  and  intrusted  to  an. agent 
by  a  corporation,  notice  to  such  agent  of  mat- 
ters falling  within  his  line  of  duty  is  notice  to 
the  corporation.  The  instruction,  we  think, 
stated  the  rule  correctly." 

In  Baltimore  &  O.  R.  Co.  y.  McKenzle  (1885) 
81  Va.  71,  the  court  refused  to  adopt  the 
theory  contended  for  by  the  railroad  company, 
that  It  was  not  bound  by  the  knowledge  which 
employees  charged  with  the  duty  of  keeping 
its  tracks  In  good  order  possessed  as  to  its  de- 
fective condition,  saying:  "To  hold  otherwise 
would  be  to  hold  that  a  corporation,  whose 
Iine»--as  we  know  from  the  record  In  the  pres- 
ent case—  extend  Into  several  states  of  the 
Union,  and  over  which  numerous  employees 
are  dally  carried,  is,  so  far  as  the  guarding 
of  Its  track  Is  concerned,  virtually  without  a 
representative  at  all.  It  would  be  to  declare 
that  to  be  law,  which  Is  consistent  neither 
with  reason  ndr  sound  policy,  and  the  evil  con- 
sequences of  which  It  is  easy  to  imagine.  But 
If  this  be  not  the  correct  view,  and  if  in  the 
present  case  the  company  is  not  affected  by  no- 
tice to  Flynn  and  Foster,  how,  it  may  be  asked, 
could  notice  affect  It?  Would  notice  to  an  ex- 
ecutive officer  suffice?  And  )f  so,  to  whom? 
We  are  at  a  loss  to  answer.  On  the  other 
hand,  let  It  once  be  settled  that  the  humblest 
watchman  who  walks  the  track  is,  within  the 
scope  of  his  employment,  the  representative 
of  the  company,  that  he  has  eyes  to  see,  ears 
to  hear,  and  lips  to  communicate  to  his  su- 
periors the  knowledge  he  acquires  as  to  tae 
condition  of  the  track,  or  of  Impending  danger, 
and  the  law  upon  this  Important  subject  will 
be  placed  upon  such  a  footing  as  that  none  can 
misapprehend,  and  all  reasonable  men  must 
approve  It.  That  such  Is  the  law  Is  clear,  we 
think,  not  only  upon  reason,  but  from  the  au- 
thorities already  referred  to;  from  which  It 
will  appear  that,  In  cases  like  the  present,  the 
proper  Inquiry  is  not.  What  is  the  rank  of  the 
servant?  but,  Does  he  represent  the  company? 
And  If  he  does,  then  the  result  is  the  same- 
no  matter  whether  his  rank  be  high  or  low, 
whether  he  be  the  president  of  the  company, 
or  the  conductor  of  a  train,  a  section  master, 
or  a  common  watchman." 

It  is,  of  course.  Immaterial  that  the  Individ- 
ual sewant  who  acquired  the  knowledge  had 
left  the  master's  employment  when  the  Injury 
in  suit  occurred.  The  master's  liability,  so  far 
as  It  depends  upon  his  Imputed  knowledge,  is 
corapJete  In  law,  as  soon  as  the  actual  knowl- 
edge of  the  servant  would  have  reached  him 
if  such  servant  had  used  due  diligence  In  im- 
parting the  Information  which  he  possessed. 
Bland  v.  Shrevcport  Belt  R.  Co.  (1896)  48  La. 
Ann.  1057.  36  L.  R.  A.  114. 

Still  less  should  a  verdict  for  the  plaintiff 
be  directed  where  there  Is  evidence  which  goes 
to  show  that  the  dangerous  condition  from 
which  his  injuries  resulted  had  been  discov- 
ered by  a  former  foreman  of  the  defendant 
corporation,  and  actually  communicated  by 
him  to  Its  officers.  Linton  Coal  &  Mln.  Co.  y. 
Persons  (1894)  11  Ind.  App.  264. 

Declarations  of  an  agent  of  the  master,  made 
after  an  accident,  will  not  bind  the  master  un- 
less they  are  of  such  a  character  as  to  show 
that  he  had  previous  knowledge  of  the  defect 
In  the  machinery.  Baker  v.  Allegheny  R.  Co. 
(1880)  96  Pa.  211,  40  Am.  Rep.  634. 

On  the  other  hand,  admissions  or  state- 
ments of  the  general  manager  of  a  railroad 
41  Lu  R.  A. 


company,  made  directly  after  an  accident,  as 
to  the  condition  of  a  road  while  he  Is  In  the 
line  of  his  duty  and  upon  being  informed  by 
an  agent  of  the  road  of  the  wreck,  are  admis- 
sible, both  as  showing  knowledge  of  the  cor- 
poration as  to  the  improper  construction  and 
condition  of  the  Toad  before  the  accident,  and 
also  because  It  Is  his  business,  as  the  alter  ego 
of  the  company,  to  know  the  condition  of  the 
road,  and  what  he  says  under  such  clrcum- 
stances  Is  said  dum  fervet  opus.  Krogg  y.  At- 
lanta &  W.  r.  R.  Co.  (1886)  77  Ga.  202. 

b.  lUustraUve  eoBen  of  notice  to  varUms  emptoyees, 

1.  Servant  in  complete  control  of  the  nuuter^i  buH- 

nestle 

It  Is  an  obvious  consequence  of  the  generat 
principles  stated  in  the  preceding  section  that 
as  an  employee  who  stands  In  the  master's 
shoes  in  respect  to  the  control  of  the  entire 
business  is  his  representative  In  the  perform- 
ance of  each  and  all  of  the  nonassignable 
duties  incumbent  on  the  master,  the  knowledge 
of  such  employee  must  necessarily  be  Imputed 
to  the  master.  Thus,  It  has  been  held  that  the 
master  Is  chargeable  with  knowledge  acquired 
by  any  of  the  followldj^  agents: 

A  general  manager.  Krogg  v.  Atlanta  &  W. 
P.  R.  Co.  (1886)  77  Ga.  202;  Goggln  v.  D.  M. 
Osborne  &  Co.  (1806)  115  Cal.  437;  Delaney  y. 
Hilton  (1883)  18  Jones  &  S.  341. 

A  partner  who  personally  manages  a  concern. 
Mellors  v.  Shaw  (1861)  1  Best  &  S.  437,  30  L.  J. 
Q.  B.  N.  8.  333,  7  Jur.  N.  S.  845. 

A  superintendent.  Patterson  y.  Pittsburg 
&  C.  R.  Co.  (1874)  76  Pa.  389,  18  Am.  Rep.  412; 
Huntingdon  &  B.  T.  Mountain  R.  &  Coal  Co. 
V.  Decker  (1876)  82  Pa.  119  (1877)  84  Pa.  419; 
Pantzar  v.  Tilly  Foster  Iron  Mln.  Co.  (1885)  99 
N.  Y.  368;  Frazler  v.  Pennsylvania  R.  Co. 
(1860)  38  Pa.  104,  80  Am.  Dec.  467;  Caldwell  y. 
Brown  (1866)  53  Pa.  453;  Quincy  Coal  Co.  y. 
Hood  (1875)  77  111.  68;  Texas  Mexican  R.  Co.  y. 
Whltmore  (1883)  58  Tex.  276;  Deweese  y. 
Meramec  Iron  Mln.  Co.  (1896)  128  Mo.  428, 
Aff'g  (1893)  54  Mo.  App.  476;  Spelman  v.  Fisher 
Iron  Co.  (1870)  56  Barb.  151;  Eureka  Co.  y. 
Bass  (1836)  81  Ala.  200,  60  Am.  Rep.  152; 
Bowers  v.  Union  P.  R.  Co.  (1885)  4  Utah,  215. 

A  "general  agent  having  charge  of  a  mlU» 
with  power  to  purchase  all  supplies  and  dis- 
charge operatives."  Corcoran  y.  Holbrook 
(1875)  69  N.  Y.  517.  17  Am.  Rep.  369. 

A  "foreman  In  exclusive  control."  Louisville^ 
N.  A.  &  C.  R.  Co.  V.  Graham  (1890)  124  Ind.  89. 

A  "foreman  and  manager."  HIgglns  v.  Will- 
iams (1896)  114  Cal.  176. 

A  "mine-boss."  Ulma  v.  Rossle  Iron  Works 
(1890)  120  N.  Y.  433. 

A  captain  of  a  ship.  The  A.  Heatou  (1890) 
43  Fed.  Rep.  592;  The  Norway  v.  Jensen  (1869) 
52  111.  375. 

A  like  principle  Is  applicable  where  the  notice 
has  been  received  by  one  who  customarily  su- 
perintends a  mill  lu  the  absence  of  a  superior 
officer.  Chapman  v.  Southern  P.  Co.  (1895)  12 
Utah,  30. 

A  complaint  which  alleges  that  a  plaintiff 
was  Injured  by  the  negligence  of  the  defend- 
ant's superintendent,  In  furnishing  for  the  plain- 
tiff's use  a  newly  Invented  blasting  powder, 
"without  first  informing  himself  whether  It 
could  be  safely  used,"  Is  not  demurrable  on 
the  theory  that  it  does  not  show  that  the  In- 
Jury  was  caused  by  the  negligence  of  the  de- 
fendant. Spelman  v.  Fisher  Iron  Co.  (1870)  56 
Barb.  151. 

2.  i^rvantH  charged  vHth  the  duty  of  seeing  that  the 

place  of  work  hs  ta^e. 

The  subjoined  decisions  furnish  specific  ex 
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amples  of  the  operation  of  the  principle  which 
renders  nonassignable  the  duty  to  provide  a 
safe  place  of  work. 

A  railroad  company  Is  affected  with  knowl- 
edge of  defects  which  make  Its  track  an  unsafe 
place  of  work,  where  such  knowledge  Is  In  the 
possession  of  any  of  the  following  servants: 
Any  agent  appointed  to  keep  Its  track  In 
repair.  Porter  v.  Hannibal  &  St.  J.  R.  Co. 
(1879)  71  Mo.  66,  36  Am.  Rep.  454;  Wellman  v. 
Oregon  Short  Line  &  U.  N.  B.  Co.  (1892)  21  Or. 
530;  Elledge  v.  National  City  &  O.  R.  Co.  (1893) 
100  Cal.  282  (roadmaster). 

A  night  watchman  intrusted  with  the  duty 
of  guarding  a  track  at  a  dangerous  place.  Bal- 
timore &  O.  R.  Co.  V.  McKenzie  (1885)  81  Va. 
71. 

A  division  superintendent.  Illinois  C.  R.  Co. 
V.  Welch  (1869)  52  111.  183,  4  Am.  Rep.  593. 

Division  engineer.  Illinois  C.  R.  Co.  v.  Welch 
(1869)  52  III.  183,  4  Am.  Rep.  503. 

A  section  boss  or  foreman.  Lewis  v.  St. 
Louis  &  I.  M.  R.  Co.  (1875)  59  Mo.  495,  21  Am. 
Rep.  385;  Hollenbeck  v.  Missouri  P.  R.  Co. 
(1897,  Mo.)  38  S.  W.  723  ;  Clowers  v.  Wabash, 
St.  L.  &  P.  R.  Co.  (1886)  21  Mo.  App.  213. 

A  section  boss  and  oVerseer  of  the  road. 
Skldmore  v.  West  Virginia  &  P.  R.  Co.  (1895) 
41  W.  Va.  293  (principle  assumed  to  be  correct): 
Riley  V.  West  Virginia  C.  &  P.  R.  Co.  (1885) 
27  W.  Va.  145. 

A  yardmaster.  Bessex  ▼.  Chicago  &  N.  W. 
B.  Co.  (1878)  45  Wis.  477. 

An  engineer.  Nashville  &  C.  R.  Co.  v.  Elliott 
a860)  1  Coldw.  611,  78  Am.  Dec.  506.  (There 
the  Imputed  knowledge  was  in  respect  to  the 
condition  of  one  of  the  company's  bridges,  but 
the  precise  rank  and  functions  of  the  engineer 
are  not  stated.) 

A  master-builder.  Bunnell  v.  St.  Paul,  M.  & 
M.  R.  Co.  (1882)  29  Minn.  305. 

Other  examples  of  the  same  principle  are 
found  in  the  rule  which  charges  any  enjployer 
with  notice  of  what  is  known  to  a  superin- 
tendent of  the  construction  of  a  bridge. 
Brothers  v.  Cartter  (1873)  52  Mo.  872,  14  Am. 
Bep.  424. 

Or  to  an  employee  whose  duty  It  is  to  select 
the  materials  for  a  scaffold.  Goldle  v.  Werner 
(1894)  151  III.  551. 

The  knowledge  of  a  boss  placed  In  control  of 
the  work  of  excavating  a  ditch,  that  It  Is  In 
a  dangerous  condition.  Is  Imputed  to  his  em- 
ployer. Van  Stoeuburgh  v.  Thornton  (1895) 
68  N.  J.  L.  160. 

The  knowledge  of  a  master  mechanic  that 
the  door  of  a  round  house  under  his  charge  Is 
In  an  unsafe  condition,  Is  Imputed  to  the  rail- 
road companv.  Missouri  P.  R.  Co.  v.  Tasse 
(1893,  Tex.  Civ.  App.)  22  S.  W.  687. 

A  mine  owner  is  affected  with  the  knowl- 
edge of  a  tlmberman  whose  duty  it  is  to  see  to 
the  propping  of  the  roofs  of  the  tunnels  that 
they  are  In  a  safe  condition.  Consolidated  Coal 
Co.  V.  Schelber  (1890)  65  III.  App.  304. 

And  with  the  knowledge  of  a  "Are  boss" 
whose  duty  It  is  to  find  out  where  dangerous 
gases  have  accumulated.  Cerrlllos  Coal  R.  Co. 
V.  Deserant  (1807.  N.  M.)  49  Pac.  807. 

Where  there  Is  evidence  that  defects  In  a 
railroad  track  at  a  place  where  a  train  was 
derailed  had  been  pointed  out  to  the  foreman 
of  a  repair  gang,  the  question  whether  the 
company  had  notice  of  the  defects  before  the 
accident  occurred  should  be  submitted  to  the 
Jury.  Gage  v.  Delaware,  L.  &  W.  R.  Co. 
(1878)  14  Hun,  -446.  (The  report  does  not  men- 
tion whether  the  basis  of  the  decision  was  that 
the  foreman  was  a  vice  principal.) 
41  L.  R.  A. 


3.  Sei-vant  charged  with  the  duty  of  provUting  and 
maintaining  appliances. 


The  general  rule  is  that  the  knowledge  of  a 
servant  employed  to  repair  appliances  is  im- 
puted to  the  master.  Texas  &  P.  R.  Co.  v. 
Thompson  (1895)  30  U.  S.  App.  549,  70  Fed. 
Rep.  944,  17  C.  C.  A.  524;  Covey  v.  Hannibal  & 
St.  J.  R.  Co.  (1885)  86  Mo.  635  (Citing  Porter  v. 
Hannibal  &  St.  J.  R.  Co.  (1879)  71  Mo.  66,  36 
Am.  Rep.  454)  ;  Krogg  v.  Atlanta  &  W.  P.  R. 
Co.  (1886)  77  Ga.  202;  Dedrlck  v.  Missouri  P. 
R.  Co.  (1386)  21  Mo.  App.  433;  Dutzl  v.  Gelsel 
(1886)  23  Mo.  App.  676:  St.  Louis  &  S.  W.  R.  Co. 
V.  Threat  (1896)  12  Tex.  Civ.  App.  375;  North- 
ern P.  R.  Co.  V.  Herbert  (1886)  116  U.  8.  642. 
20  L.  ed.  755. 

Thus,  railroad  companies  have  been  held 
chargeable  with  the  knowledge  of  the  defect- 
ive condition  of  a  car  possessed  by  any  em- 
ployee appointed  by  a  railway  company  to  look 
after  the  condition  of  its  cars,  and  see  that  the 
machinery  and  appliances  used  to  move  and 
stop  them  are  kept  In  repair.  Northern  P.  R. 
Co.  v.  Herbert  (1886)  116  U.  S.  642,  29  L.  ed. 
755  [a  yardmaster] ;  Norfolk  &'W.  R.  Co.  v. 
Ampey  (1896.»  93  Va.  108  [a  conductor]. 

With  the  knowledge  of  the  foreman  of  a 
switch  crew  under  whose  supervision  a  train 
Is  made  up.  that  one  of  the  cars  is  defective. 
Reed  v.  Burlington,  C.  R.  &  N.  R.  Co.  (1887)  72 
Iowa,  166. 

With  the  knowledge  of  the  foreman  of  a  rail- 
road company's  machine  shops,  that  an  engine 
is  defective.  Ohio  &  M.  R.  Co.  v.  Stein  (1894) 
140  Ind.  01. 

With  the  knowledge  of  an  assistant  road- 
master  and  assistant  foreman  In  control  of  a 
trackman,  that  a  handcar  Is  defective.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Napole  (1896)  55  Kan. 
401. 

With  the  knowledge  of  an  agent  who  made 
and  adjusted  the  handles  of  a  hand-car  that 
unsuitable  material  had  been  placed  in  the 
handles.  Indiana.  I.  &  I.  R.  Co.  v.  Snyder 
(1895)  140  Ind.  647. 

With  the  constructive  knowledge  of  a  section 
foreman  that  the  wood  used  for  making  the 
handle  of  a  hand-car  is  decayed.  McGhee  v. 
Bell  (1897,  Ky.)  38  S.  W.  702.  (Reversed  on 
Rehearing  in  19  Ky.  L.  Rep.  267,  but  merely 
on  the  ground  that  the  evidence  showed  that 
the  servant  was  fully  aware  of  the  danger,  and 
voluntarily  used  the  hand-car  at  his  own  rldk.) 
With  the  knowledge  of  an  employee  in  full 
control  of  the  work  of  building  a  culver*  that  a 
derrick  is  defective  and  unsafe.  Kansas  P. 
R.  Co.  V.  Little  (1877)  19  Kan.  267. 

With  the  knowledge  of  the  foreman  in  con- 
trol of  a  pile-driver  crew  that  the  machine 
Is  defective.  Schultz  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1879)  48  Wis.  875. 

So,  a  receiver  operating  a  railroad  is  charge- 
able with  the  knowledge  of  a  master  mechanic 
as  to  the  defective  condition  of  any  appliances 
under  his  control.  Kaln  v.  Smith  (1882)  89  N. 
Y.  375. 

A  private  corporation  is  chargeable  with  the 
knowledge  of  a  bookkeeper  having  authority 
to  purchase  supplies.  Eureka  Co.  v.  Baas 
(1886)  81  Ala.  200,  60  Am.  Rep.  152. 

A  street  railway  company  is  liable  for  an  in- 
jury to  a  driver  from  the  breaking  of  a  hame 
strap  of  poor  quality  and  insufficient  for  the 
service,  where  the  company  has  knowledge 
of  the  defect  through  the  foreman  of  its  car 
barn,  who  is  its  representative  In  that  be- 
half, and  through  Its  manager.  Toledo  Con- 
sol.  Street  R.  Co.  v.  Yunker  (1893)  9  Ohio  C.  C. 
262. 
The  knowledge  of  the  overseer  of  the  yardi 
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•of  a  stock  company  as  to  the  defective  condi- 
tion of  a  drawhead  is  imputed  to  the  com- 
pany. Union  Stock  Yards  Co.  y.  Larson  (1893) 
38  Neb.  402. 

Where  a  stevedore  has  full  charge  of  the 
loading  and  unloading  of  a  vessel,  which  fur- 
nishes the  tackle,  and  his  foreman  called  the  at- 
tention of  the  mate  of  the  ship  to  the  unsafe 
character  of  one  of  the  slings  used  in  lowering 
cotton,  the  vessel  is  liable  where  one  of  the 
gang  of  the  stevedore  is  injured  by  the  breaking 
thereof.    The  Phoenix  (1888)  34  Fed.  Rep.  760. 

In  Chicago  &  E.  I.  R.  Co.  v.  Rung  (1882) 
104  111.  641,  It  was  held  that  &  jury  might 
properly  find  a  railroad  company  liable  for  an 
injury  caused  by  a  defect  in  an  engine  which 
liad  been  frequently  reported  by  the  engineer 
to  his  Immediate  superior,  the  court  taking 
the  ground  that  "upon  the  principle  that  every- 
one is  presumed  to  do  his  duty,  it  was  reason- 
able to  assume  that  through  the  foreman  the 
company  obtained  the  requisite  notice,  whether 
he  had  immediate  charge  of  the  machinery  or 
not."  This  ruling  seems  to  be  opposed  to  the 
general  current  of  authority,  and  is  perhaps 
attributable  In  some  degree  to  the  influence  of 
the  "superior  servant"  limitation  upon  the 
doctrine  of  common  employment  which  pre- 
vails In  Illinois. 

Compare  Chicago  &  N.  W.  R.  Co.  v.  Jackson 
<1870)  55  III.  492,  8  Am.  Rep.  601,  where  it  was 
held  that,  as  employees  having  charge  of  the 
inspection  and  repair  of  railway  cars  are  su- 
perior in  authority  to  a  brakeman,  he  cannot 
be  prejudiced  by  their  negligence,  and  notice 
to  them  of  a  defect  is  notice  to  the  company. 
But  doubtless  the  ruling  under  these  circum- 
stances would  be  the  same  whether  the  "su- 
perior servant  limitation"  is  acknowledged  or  not 

In  Brabbits  v.  Chicago  &  N.  W.  R.  Co.  (1875) 
38  Wis.  289,  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  a  brakeman 
while  coupling  cars,  owing  to  a  defect  In  the 
«nglne,  the  following  instruction  waa  held  cor- 
rect: "If  the  company  had  any  individual  in 
their  service,  whose  duty  it  was  made  by  the 
company  Itself  to  take  charge  of  the  repairs 
of  engines,  to  whom  engineers  were  to  report 
when  engines  became  out  of  repair,  and  whose 
4luty  it  was  made  by  the  company  to  act  on 
such  reports,— to  see  that  the  engines  were 
put  in  repair,— I  must  instruct  you  that  if  such 
notice  was  given  to  any  person  thus  acting  in 
behalf  of  the  defendant  in  this  case,  such  no- 
tice is  good  notice  to  the  company." 

In  Johnson  v.  Missouri  P.  R.  Co.  (1888)  90 
Mo.  340,  it  was  insisted  that  the  trial  Judge 
erred  in  overruling  defendant's  objection  to 
the  reception  of  the  evidence  of  two.  black- 
smiths. Smith  and  Hardy,  which  tended  to  show 
that  the  hammer  which  caused  the  injury  had 
not  been  repaired  with  reasonable  skill.  But 
the  coart  said :  "The  petition  alleges  that  the 
hammer  in  question  had  been  repaired  at  de- 
fendant's own  shops,  and  it  was  owing  to  the 
imperfect  and  brittle  condition  and  flaws  in 
the  hammer  negligently  furnished  him,  that 
plaintiff  was  injured.  Under  these  averments, 
the  evidence  was  admissible,  and  also  as  bear- 
ing upon  the  question  of  defendant's  knowl- 
edge as  to  the  defective  condition  of  the  ham- 
mer, the  repair  of  it  having  been  made  or  done 
by  defendant's  agent  in  its  repair  shops,  thus 
making  the  knowledge  of  the  agent  the  linowl- 
edge  of  Its  principal :  and  in  this  respect  this 
case  is  distinguishable  from  the  case  of  Gut- 
ridge  V.  Missouri  P.  R.  Co.  (1887)  94  Mo.  468." 

4.  EmpUjvu  luxoing  power  to  hire  and  discharge 
servants. 

The  language  used  in  the  above-cited  cases ' 
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indicates  that  athough  the  officers  mentioned 
would,  from  the  nature  of  their  functions,  al- 
ways exercise  some  power  in  regard  to  the 
employment  of  a  larger  or  smaller  number  of 
subordinates,  the  doctrine  which  charges  the 
master  with  their  knowledge  is  not  based  upon 
that  fact.  In  other  cases  the  exercise  of  these 
powers  is  itself  the  controlling  element. 

As  the  special  object,  of  conferring  this  kind 
of  authority  upon  an  employee  is  to  insure 
that  only  competent  servants  shall  be  hired 
and  retained,  the  logical  conclusion  from  the 
general  principles  stated  at  the  beginning  of 
this  subdivision  Is  that,  so  far  as  respects  the 
imputation  of  knowledge  to  the  master,  the 
possession  of  such  authority  can  be  material 
only  when  the  issue  raised  Is  whether  the 
master  was  aware  of  the  servants*  unfltness. 
In  some  states,  however,  as  a  consequence  of 
certain  peculiar  modifications  of  the  doctrine 
of  common  employment,  the  delegation  of  the 
power  of  employment  casts  a  more  extended 
responsibility  in  this  regard  upon  the  master. 

I'he  doctrine  deduced  from  the  former  con- 
ception of  the  effect  of  the  possession  of  this 
power  by  an  employee  is  that,  as  the  duty  of 
the  master  to  provide  competent  servants  is 
absolute  and  nonassignable,  such  employee 
must  be  a  vice  prinolpal  In  respect  to  the  func- 
tion of  ascertaining  the  qualifications  of  the 
subordinates  under  his  immediate  control,  and 
seeing  that  none  of  them  are  so  unfit  for  their 
places  that  they  arc  likely  to  imperil  the  safety 
of  those  with  whom  they  work.  Any  knowl« 
edge,  therefore,  whether  it  be  actual  or  con- 
structive, which  he  may  acquire  as  to  the  in- 
competency or  unfltness  of  his  subordinates.  Is 
Imputed  to  the  master.  The  following  cases 
will  Indicate  the  scope  of  this  rule: 

Knowledge  of  a  servant's  unfitness  is  Imputed 
to  an  employee  where  such  knowledge  Is  pos- 
sessed by  a  general  agent  for  hiring  and  dis- 
charging men  of  the  class  to  which  the  servant 
belongs.  Lanlng  v.  New  York  C.  R.  Co.  (1872) 
49  N.  Y.  621,  10  Am.  Rep.  417;  Baulec  v.  New 
York  &  H.  R.  Co.  (1874)  69  N.  Y.  866, 
17  Am.  Rep.  825;  Chapman  v.  Brie  R. 
Co.  (1874)  55  N.  Y.  579:  Oilman  v.  Eastern  R. 
Co.  (1866)  13  Allen,  433,  90  Am.  Dec.  210;  Max- 
well V.  Hannibal  &  St.  J.  R.  Co.  (1884)  85  Mo. 
95;  McDermott  v.  Hannibal  &  St.  J.  R.  Co. 
(1885)  87  Mo.  285;  Texas  Mexican  R.  Co.  ▼. 
Whitmore  (1883)  58  Tex.  276. 

"It  is  not  the  company,  but  the  officer  having 
charge  of  this  department  of  their  business, 
that  is  expected  to  use  ordinary  care  in  the  em- 
ployment of  proper  conductors  and  other 
servants.  His  carelessness  in  this  respect  is 
theirs.  [Wright  v.  New  York  C.  R.  Co.  (1858) 
28  Barb.  80.]  It  was  therefore  quite  relevant 
and  important  to  show  that  Thomas  A.  Scott, 
the  superintendent,  did  not  know  that  the  con- 
ductor was  a  careless  officer;  supposing  that 
the  employment  and  oversight  of  conduct- 
ors was  part  of  the  functions  of  the  superin- 
tendent, which  does  not  appear  in  the  evidence 
but  seems  to  have  been  assumed.  Standing  for 
the  company  in  this  respect  his  knowledge  be- 
comes one  of  the  very  issues  In  the  cause,  and 
the  court  was  in  error  in  rejecting  the  evi- 
dence." Frazier  v.  Pennsylvania  R.  Co.  (1860) 
38  Pa.  104,  80  Am.   Dec.  467. 

This  general  principle  has  lately  been  de- 
clared to  be  applicable  also  to  the  case  of  an 
officer  entitled  to  suspend  a  servant  of  the  com- 
pany temporarily.  Baltimore  &  O.  R.  Co.  v. 
Henthorne  (1896)  43  U.  S.  App.  113,  73  B'ed.  Rep. 
634.  19  C.  C.  A.  023.  The  court  said,  on  the  con- 
tention that  knowledge  must  have  been  brought 
home  to  the  division  superintendent  or  to  the 
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saperlnteodeot  of  motive  power,  whose  office 
was  several  hundred  miles  distant:  "It  would 
be  exceedingly  difficult  to  bring  home  in  any 
way  the  knowledge  of  an  engineer's  Incompe- 
tency to  these  two  officers  under  the  circum- 
stances. For  the  safety  of  the  road,  the  com- 
pany was  obliged  to  intrust  to  many  other 
agents  than  those  mentioned  the  power  to  sus- 
pend incompetent  servants,  In  order  that  the 
company's  property,  and  the  persons  whose 
lives  were  in  its  custody,  should  not  be  exposed 
to  extraordinary  dangers.  Clearly,  the  men 
whose  duty  to  the  company  it  was  to  exercise 
this  power  were  those  through  whom  the  com- 
pany sought  its  knowledge  of  the  manner  in 
which  its  servants  were  discharging  their 
duties.  They  were  agents  for  the  very  purpose 
of  discovering  habitual  negligence,  and  of  pre- 
venting danger  from  Its  presence,  when  dis- 
covered, by  Immediate  suspension.  We  entirely 
concur  with  the  court  below  in  holding  that  an 
officer  entitled  to  suspend  a  servant  of  the  com- 
pany temporarily  is  an  officer  who  has  authority 
to  receive  notice  for  the  company  of  the  In- 
competency of  the  person  to  be  suspended.  If, 
as  was  testified  to,  Fitzgerald,  the  yard  master, 
had  power  to  suspend  the  engineer  from  a 
further  discharge  of  his  duties  when  he  found 
that  be  was  Intoxicated,  If  the  master  mechanic 
had  the  power  to  suspend  an  engineer  pending 
Inquiry  for  any  dereliction  of  duty.  If  the  train 
master  had  the  same  power,  then  ail  these 
officers  were  persons  whose  knowledge  of  the 
Incompetency  of  employees  under  their  super- 
Tlslou  was  the  knowledge  of  the  company,  and 
the  failure  on  their  part  to  use  due  diligence  in 
observing  the  competency  and  sobriety  of 
those  whom  it  was  their  duty  to  suspend  for 
incompetency  or  Inebriety  was  the  negligence 
of  the  company.  This  obligation  of  a  railway 
company  to  use  due  diligence  In  the  selection 
and  retention  of  its  employees  Is  one  which,  in 
view  of  the  assumption  of  risk  by  the!  em- 
ployees of  any  casual  negligence  of  their  fel- 
low servants,  it  Is  most  important  to  maintain, 
and  it  should  not  be  frittered  away  by  limiting 
those  whose  knowledge  shall  be  the  knowledge 
of  the  company  to  one  or  two  officers  so  far 
removed  from  possible  knowledge  as  to  make 
It  a  hopeless  task  to  bring  the  Incompetency  of 
subordinate  servants  to  their  notice." 

•*We  think,"  said  the  court  in  Pittsburgh, 
Ft.  W.  &  C.  U.  Co.  V.  Ruby  (1871)  38  Ind.  294, 
322,  10  Am.  Rep.  Ill,  "that  notice  to  an  agent 
of  a  corporation,  relating  to  any  matter  of 
w*hich  he  has  the  management  and  control.  Is 
notice  to  the  corporation,  and  we  do  not  see 
any  reason  why  this  rule  Is  not  applicable 
here.  Danville  Bridge  Co.  v.  Pomroy,  15  Pa. 
151;  Mechanics'  Bank  v.  Schaumburg,  38  Mo. 
228,  As  It  was  the  duty  of  the  master  of  trans- 
portation to  communicate  all  matters  con- 
cerning his  agency  to  his  principal,  it  may  be 
presumed  that  he  did  so.  But  whether  he  did 
so  or  not,  notice  to  him  is  notice  to  his  prin- 
cipal, when  it  relates,  as  it  did  here,  to  the 
business  which  he  was  transacting  for  the 
company.  He  was  placed  in  his  position  that 
he  might  make  himself  acquainted  with  the 
conduct  of  those  who  were  placed  under  his 
direction  and  control,  and  he  seems  to  have 
had  the  power  to  appoint  and  remove,  pro- 
mote and  degrade,  those  who  were  engaged  in 
the  business  of  which  he  had  the  oversight. 
All  that  we  have  decided  in  this  case,  on  this 
point.  Is  that  the  fact  that  the  master  of  trans- 
portation was  present  on  one  occasion  when 
Kiser  Is  alleged  to  have  been  guilty  of  negli- 
gence, was  competent  evidence  to  go  to  the 
jury,  and  from  which,  and  the  other  clrcum- 
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stances,  the  jury  might  find  that  the  company 
had  notice  of  the  carelessness  of  Kiser,  or  with. 
tha  use  of  proper  diligence  might  have  had 
such  notice." 

Knowledge  of  the  Incompetency  of  engineer, 
possessed  by  trainmaster,  fireman  of  round- 
house, and  yardmaster,  is  imputed  to  the  com- 
pany. B^rancis  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  (1896)  127  Mo.  658. 

Knowledge  of  a  yard  master  empowered  to- 
employ  and  discharge  employees  in  a  railway 
yard,  and  also  of  a  yard  foreman  by  whom  a 
minor  was  put  to  work  in  the  yard,  as  to  such 
minor's  minority  and  inexperience,  is  binding 
upon  the  railway  company.  Missouri  P.  R.  Co. 
V.  King  (1893)  2  Tex.  Civ.  App.  122. 

In  Illinois  C.  R.  Co.  v.  Jewell  (1867)  46  III. 
99,  92  Am.  Dec.  240,  the  fact  that  the  Incom- 
petency of  an  engineer  was  known  to  some- 
officers  of  the  company  was  held  sufficient  to 
make  it  liable,  but  it  is  not  stated  what  officers- 
these  were— apparently  not  the  directors. 

As  illustrating  the  other  theory  of  the  con- 
sequences of  delegating  the  power  of  employ- 
ment, the  following  cases  may  be  noted: 

In  Texas  an  employee  with  power  to  hlre- 
and  discharge  hands,  and  to  exercise  the  con- 
trol over  them  by  which  that  power  Is  cus- 
tomarily accompanied,  is  deemed  a  vice  prin- 
cipal, not  merely  for  the  purpose  of  receiving- 
notice  of  the  Incompetency  of  his  own  subordi- 
nates, with  a  view  to  the  protection  of  other 
employees,  but  also  for  the  purpose  of  ascer- 
taining the  condition  and  quality  of  the  ap- 
pliances with  which  they  are  required  to  wark.. 
and  guarding  those  subordinates  themselves 
against  Injury  therefrom.  Texas  Mexican  R. 
Co.  V.  Whltmore  (1883)  68  Tex.  276. 

Thus,  the  knowledge  of  a  superintendent  au- 
thorized to  employ  and  discharge  hands  and  to 
direct  and  control  workmen  under  him,  as  to 
the  dangerous  character  of  the  machinery  at 
which  he  sets  an  employee  to  work,  is  imput 
able  to  the  employer.  Connor  v.  Saunders 
(1894)  9  Tex.  Civ.  App.  56. 

So,  the  knowledge  of  a  foreman  as  to  the 
dangerous  disposition  of  a  steer  which  an  em- 
ployee Is  directed  to  remove  is  chargeable  to 
the'  employer,  where  the  employee  was  subject 
to  the  orders  of  one  who  had  authority  to  em- 
ploy and  discharge  such  employees,  and  had 
by  him  been  placed  under  the  orders  of  such 
foreman.  International  &  6.  N.  R.  Co.  v. 
Smith  (1895,  Tex.  Civ.  App.)  80  S.  W.  601. 

The  same  doctrine  is  recognized  In  Illinois. 
Richardson  v.  Cooper  (1878)  88  111.  270. 

Thus,  notice  to  a  foreman  who  has  been  put 
in  charge  of  workmen  using  an  elevator,  of 
the  defective  condition  of  the  cable  by  which 
the  same  is  operated,  binds  the  master  and  ren- 
ders him  liable  for  an  injury  to  a  servant  who- 
Is  without  fault,  from  the  parting  of  the  cable. 
Falgenau  v.  Abrahamson  (1896)  66  111.  App.  362. 

5.  Employees  whose  knowledge  is  not  imputed  to  the 
master. 

The  effect  of  the  above  decisions  will  be 
more  clearly  understood  when  we  contrast 
them  with  others  In  which  it  was  held  that 
the  master  was  not  chargeable  with  knowl- 
edge. The  rulings  of  course  reflect  the  various- 
views  which  are  entertained  as  to  extent  to 
which  a  master  may  assign  his  duties  to  his^ 
agents. 

Under  the  rigorous  English  doctrine  (see  X., 
b,  supra),  which  repudiates  the  vice  principal 
theory  altogether,  It  will  necessarily  follow 
that  the  knowledge  of  defects  In  machinery 
which  is  possessed  even  by  such  an  officer  as 
the  chief  engineer  of  a  steamboat  will  not  be- 
imputed  to  the  owners  so  as  to  render  them  Ua- 
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bl*  for  ED  injury  to  the  third  enRlneer.  Searle 
▼.  Llndsar  (18«1)  11  C.  B.  N.  S.  429.  31  L.  J.  C. 
P.  N.  S.  106.  8  Jur,  N.  S.  746,  6  L.  T.  N.  S.  427, 
10  Week.  Bep.  SO. 

But  the  American  casee  under  this  head  are 
all  applications  to  various  groups  of  t&cts  of 
the  converse  of  each  of  the  general  principles 
reviewed  in  the  preceding  subdivisions. 

Knowledge  of  a  servant  of  a  defect  in  the 
appliances  furnished  by  the  master  to  another 
servant  is  not  chargeable  to  the  master  unless 
the  former  servant  had  "authority  to  deal  In 
reference  to  the  matter  which  the  notice  af- 
fects, as  a  vice  principal."  Brown  v.  Hershey 
Land  &  Lumber  Co.  (1896)  65  Mo.  App.  162. 

In  other  words,  the  master  will  not  be  re- 
garded as  negligent  In  not  knowing  of  a  defect 
which  is  not  known  to  any  officer  or  agent  for 
whose  negligence  the  master  would  be  respon- 
sible. Smoot  V.  Mobile  &  M.  R.  Co.  (1880)  67 
Ala.  13. 

**To  charge  the  master  with  knowledge,  the 
notice  must  be  brought  home  to  the  person 
whose  duty  it  is  to  furnish  or  repair  the  ma- 
chinery when  that  is  necessary."  Richard- 
son V.  Cooper  (1878)  88  111.  270. 

In  the  following  cases  this  general  principle 
has  been  applied  to  various  groups  of  facts: 
The  knowledge  possessed  by  a  carpenter  In 
a  railway  shop,  of  the  timber  used  in  the 
manufacture  of  the  handle  of  a  hand-car  is 
that  of  a  mere  fellow  servant  of  one  who  uses 
it,  and  is  not  imputed  to  the  company.  Inui- 
ana,  I.  &  L  B.  Co.  v.  Snjder  (1893,  Ind.)  32  N. 
E.  1129. 

Where  a  railroad  employee  Is  thrown  from 
a  car  while  setting  a  brake.  In  consequence  of 
the  absence  of  any  nut  to  hold  the  wheel  on  top 
of  the  brake  rod,  and  there  is  no  evidence  that 
the  brake  was  out  of  order  when  at  the  last 
car  inspecting  station  or  at  any  previous  time, 
anl  the  testimony  merely  goes  to  prove  that 
another  employee  not  an  inspector,  nor  in  any 
way  responsible  for  the  condition  of  the  car, 
testified  that  he  had  noticed  the  defect  three 
or  four  hours  before  the  accident,  no  negli- 
gence on  the  part  of  the  company  is  shown. 
Chicago  &  E.  I.  B.  Co.  v.  Hagar  (1882)  11  111. 
App.  498. 

Notice  of  a  defect  in  a  railway  track,  given 
to  an  official  of  the  company  who  is  not  in 
charge  of  that  part  of  the  track,  is  not  notice 
to  the  company.  Union  P.  R.  Co.  v.  Springs- 
teen (1889)  41  Kan.  724. 

A  master  builder  is  not  chargeable  with 
knowledge  which  is  imparted  merely  to  a  fore- 
man superintending  a  branch  of  the  work 
quite  distinct  from  that  on  which  the  injured 
servant  was  engaged.  Richardson  ▼«  Cooper 
(1878)  H8  111.  270. 

The  temporary  physical  unfitness  of  a  con- 
ductor for  service  Is  not  presumed  to  be  known 
to  the  railroad  company,  when  the  only  person 
who  was  aware  of  his  condition  was  a  subordi- 
nate employee  whose  duty  it  was  to  call  the 
conductors  in  a  certain  order,  when  trains  were 
ready,  anc,  if  one  could  not  go,  to  call  the  next. 
Michigan  C.  R.  Co.  v.  Dolan  (1875)  32  Mich. 
510. 

Under  the  "consociation"  theory,  a  night 
watcher  employed  by  a  railroad  company  to 
note  and  report  upon  the  conduct  of  the  fore- 
man 4>f  a  night  crew  whose  duty  it  Is  to  make 
up  trains  is  a  fellow  servant  with  the  foreman. 
Chicago  &  E.  I.  R.  Co.  v.  Geary  (1884)  110  111. 
383;  Following  Chicago  &  N.  W.  U.  Co.  v. 
Moranda  '1879)  93  111.  302.  34  Am.  Rep.  168,  as 
to  general  rule. 

A    complaint    by    a    switchman    in    railway 
yards,  of  the  Incompetency  and  Inexperience  of 
a  fireman,  made  to  a  switchman  having  direc-  ' 
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tlon  of  the  work  of  the  former  and  certain 
other  switchmen,  but  having  no  authority  to 
employ  and  discharge  any  employee,  will  not 
affect  the  company  with  notice  so  as  to  render 
It  liable  for  personal  injuries  sustainext  by  a 
switchman  because  of  such  inexperience  and 
Incompetency.  Galveston.  H.  &  S.  A.  B.  Co. 
V.  Eckols  (1894)  7  Tex.  Civ.  App.  429. 

An  Instruction  is  erroneous  which  allows  the 
Jury  to  find  for  the  defendant,  if  any  of  its 
servants  knew  of  the  defect  which  caused  the 
plaintiff's  Injury.  St.  Louis  S.  W.  B.  Co.  v. 
Threat  (1896)  12  Tex.  Civ.  App.  375. 

Or  one  which  singles  out  an  agent  of  the  em- 
ployer upon  whom  none  of  the  duties  devolve 
which  would  supervene  as  a  result  of  knowl- 
edge of  a  defect  and  predicate  a  right  to  re- 
cover upon  his  knowledge.  Covey  v.  Hanni- 
bal &  3t.  J.  R.  Co.  (1885)  Si!  Mo.  635. 

In  Sioux  City  &  P.  R.  Co.  v.  Flnlayson  (1884) 
16  Neb.  578,  49  Am.  Rep.  724,  the  following  in- 
struction was  sustained:  "Even  If  the  agents 
of  the  defendant  who  had  charge  of  the  en^ 
glues  on  defendant's  road,  and  the  duty  of  their 
repair,  did  not  positively  know  that  the  en- 
gine was  unsafe,  yet  if  it  was  in  fact  unsafe, 
and  they  had  received  such  reports  in  regard 
to  It  as  ought  to  have  put  them  on  their 
guard,  and  to  have  led,  by  the  use  of  proper 
diligence,  to  knowledge  of  the  facts,  the  de- 
fendants must  be  held  to  the  same  liability  as- 
If  their  agents  had  actual  knowledge."  The  ob- 
jection made  to  the  instruction  was  that  "it 
held  the  defendant  liable,  regardless  of  who  of 
its  agents  had  knowledge  of  the  defects  of  the 
engine,  or  to  v.'hom  reports  of  such  defects 
were  made."  But  the  court  said  that  the  prop- 
osition could  not  be  maintained,  as  the  in- 
structions as  a  whole,  and  the  entire  case,  made- 
It  perfectly  plain  what  agents  were  referred 
to. 

Where  the  servant  with  whose  knowledge  it 
is  sought  to  charge  the  master  Is  not  one  of 
those  whose  knowledge  is.  as  a  matter  of  law, 
imputed  to  the  master,  liability  can  be  brought 
home  to  the  master  only  by  showing  that  the- 
danger  was  actually  reported.  Kid  well  v. 
Houston  &  G.  N.  R.  Co.  (1877)  3  Woods,  313. 
There  the  principle  was  applied  with  somewhat 
doubtful  propriety  In  a  case  where  a  defect  In 
a  car  had  been  reported  by  the  plaintiff  to  the 
car  Inspector,  and  by  the  car  Inspector  to  the 
master  mechanic.  A  demurrer  to  the  petition 
was  sustained  on  the  ground  that  it  did  not  ap- 
pear that  the  master  mechanic  had  the  power 
of  appointment  and  removal.  The  standard  of 
pleading  thus  applied  is  extremely  strict,  and 
at  the  present  day  most  courts  would  prob- 
ably hold  that  the  precise  capacity  and  powers. 
of  the  master  mechanic*  were  matters  to  be 
disclosed  by  the  evidence. 

In  Kaln  v.  Smith  (1882)  89  N.  Y.  376,  the 
knowledge  of  a  master  mechanic  was  held  to 
be  Imputable  to  a  receiver  operating  a  railroad. 
Of  course,  where  no  relation  whatever  exista 
between  the  person  notified  and  the  injured 
person's  employer,  there  is  no  principle  upon 
which  the  latter  can  be  charged  with  notice. 
Thus,  an  employer  is  not  liable  for  an  accident 
to  a  servant  caused  by  an  insufficient  fastenlng^ 
of  a  ladder,  of  which  he  had  no  other  notice 
than  that  the  architect,  who  was  not  his  agent, 
discovered  its  dangerous  condition  ten  minutes 
before.    Quinn  v.  Fish  (1893)  6  Misc.  105. 

XIV.  DutiM  of  a  manUr  after  leiirning  of  a  danger 
to  which  his  servant  vt  exposed. 

a.  Introihictory, 

If  we  leave  out  of  consideration  the  defense 
of  contributory  negligence,   which  Is  in  no  re- 
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«pect  dependent  upon,  nor  characteristic  of, 
the  relation  of  master  and  servant,  the  only 
grounds  on  which  a  master  can  be  absolved 
from  liability  for  the  consequences  of  any  ex- 
traordinary risk  to  which  the  servant  may  be 
exposed  through  the  abnormal  condition  of  the 
Instrumentalities  of  the  business  are:  (1)  that 
the  master  did  not  know,  either  actually  or 
constructively,  that  such  a  risk  existed,  and 
<2)  that  the  servant  was  aware  of  its  existence, 
-and  agreed  to  accept  the  responsibility  for  any 
accident  which  It  might  cause.  From  this  prin- 
ciple it  Is  an  obvious  deduction  that  the  mas- 
ter, after  receiving  notice  of  the  existence  of 
an  extraordinary  risk,  may  escape  responsibil- 
ity by  the  adoption  of  one  or  other  of  two 
-courses.  He  may  either  remove  the  cause  of 
the  risk  by  the  Immediate  restoration  of  the 
defective  or  unusually  dangerous  instrumen- 
tality to  its  normal  condition,  or,  if  an  Immedi- 
ate restoration  Is  impossible.  Impart  his  knowl- 
edge to  his  servants  to  the  end  that  they  may 
have  an  opportunity  of  deciding  whether  they 
will  take  the  risk  upon  themselves  and  contln 
ue  working.  Whether  the  acceptance  of  the 
risk  in  the  latter  case  Is  qualified  or  absolute 
depends  upon  whether  the  notification  which 
the  servants  received  of  its  existence  was  or 
was  not  accompanied  by  a  promise  to  effect  a 
restoration  with  reasonable  despatch.  But 
this  Is  a  subject  which  falls  outside  the  scope 
of  the  present  note,  since  the  giving  of  a  prom 
Ise  is  merely  a  voluntary  act  on  the  part  of 
the  master,  and  not  a  positive  duty  for  the 
violation  of  which  he  can  be  sued.  The  gen- 
eral rule  has  been  thus  tersely  stated:  "If 
the  master  knew,  or  under  the  circumstances 
ought  to  have  known,  that  a  machine  In  use 
was  out  of  repair  and  dangerous,  it  is  his  duty 
to  see  that  it  was  put  in  proper  repair,  or  to 
warn  those  using  it  of  the  danger,  if  they  were 
Ignorant  of  it."  Rice  v.  King  Philip  Mills 
(1887)  144  Mass.  229,  59  Am.  Rep.  80.  Compare 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Bates  (1897) 
146  Ind.  5M. 

The  folllowing  cases  also  recognize  the 
duties  to  which  the  employer  thus  becomes 
subject  in  the  alternative,  after  the  danger 
comes  to  his  knowledge:  Alton  Lime  &  Ce- 
ment Co.  v.  Calvey  (1893)  47  111.  App.  343;  Den- 
ver, T.  &  Ft.  W.  R.  Co.  V.  Smock  (1897)  23 
Colo.  456;  Carlson  v.  Oregon  Short  Line  &  V. 
N.  R.  Co.  (1892)  21  Or.  450. 

The  mere  fact  that  the  master  may  have  pro- 
vided for  an  effective  system  of  inspection  is 
wholly  immaterial  after  any  particular  risk  has 
been  found  to  exist.  Inspection  Is  merely  a 
preliminary  proceeding  which  is  necessary  to 
enable  the  master  to  ascerUln  whether  the  In- 
strumentalities are  defective  or  not,  and 
when  It  has  served  its  purpose  by  disclosing 
an   imperfection,   other  obligations   come  into 

^"It  is  not  sufficient,"  as  has  been  remarked 
in  one  case,  "to  be  simply  cautionary  when  a 
manifest  danger  exists  that  may  and  ought  to 
be  removed."  Bean  v.  Western  N.  C.  R.  Co. 
(1890)  107  N.  C.  731.  There  the  fact  that  a  rail- 
road company  employed  a  track  walker,  whose 
duty  it  was  to  examine  and  see,  just  after  a 
train  had  passed  a  dangerous  point,  whether 
rock  had  fallen,  was  held  to  be  no  excuse  for 
allowing  a  mass  of  rock  to  remain  in  such  a 
position  and  condition  that  it  fell  upon  the 
track  and  Injured  an  employee,  where  the  dan- 
ger  was  obvious. 

It  should  be  observed  that  the  master's  li- 
ability depends  upon  different  considerations, 
according  as  his  failure  to  obtain  knowledge  Is 
a  specific  Issue  in  the  case  or  uot.  If  such 
failure  Is  relied  upon  and  demonstrated  to  be 
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I  due  to  the  want  of  proper  care,  It  is  evidently 
quite  unnecessary  to  inquire  into  the  character 
of  the  master's  conduct  after  the  time  when 
he  should  have  been  in  possession  of  the  knowl- 
edge. On  the  other  hand.  If  actual  knowledge 
is  brought  home  to  the  master,  and  the  plain- 
tiff makes  such  knowledge  the  starting  point 
and  foundation  of  his  charge,  not  averring  or 
attempting  to  prove  any  dereliction  of  duty 
in  the  matter  of  keeping  watch  upon  the  condi- 
tion of  the  Instrumentalities,  his  cause  of  ac- 
tion Is  not  complete  unless  he  demonstrates, 
not  only  that  the  master  possessed  knowledge 
of  the  existence  of  some  extraordinary  risk, 
but  that  l^e  did  not  take  such  steps  as  a  pru- 
dent man  would  have  taken  under  the  circum- 
stances. 

The  defectiveness  of  a  machine,  and  the  mas- 
ter's knowledge  of  it,  do  not  alone  constitute 
actionable  negligence.  "The  character  of  the 
machine  and  the  operator's  knowledge  belu^ 
established,  It  still  remains  a  question  of  fact 
whether,  under  all  the  circumstances,  a  case 
of  actionable  negligence  has  been  made  out. 
That  which  caused  the  danger  may  have  been 
irremediable,  and  it  is  no  violation  of  duty  by 
an  employer  to  put  one  in  his  employ  at  the 
operation  of  a  dangerous  machine  if  the  em- 
ployee is  fully  Informed  as  to  its  character, 
and  voluntarily  accepts  the  employment. 
Wherever  force  Is  applied  to  machinery  there 
is  more  or  less  danger  to  those  operating  it;  so 
that  the  duty  of  the  employer  towards  his  em- 
ployee is  not  to  furnish  a  perfectly  safe  ma- 
chine, but  one  as  safe  as  can  be  provided  In 
the  exercise  of  ordinary  care  and  prudence. 
Whether  the  employer  Is  negligent  In  this  re- 
gard does  not  depend  solely  upon  the  fact  that 
the  machine  Is  known  by  him  to  be  a  dangerous 
appliance,  l)ut  whether,  with  such  knowledge, 
h?  neglected  to  do  what  a  person  of  ordinary 
care  could  and  would  have  done  under  such 
circumstances."  FIndlay  Brewing  Co.  v.  Bauer 
(1893)  50  Ohio  St.  565. 

It  cannot  roas<mably  be  contended  that 
a  tool  or  implement  which  has  become  worn 
and  defective  by  use,  but  which  still  answers 
Its  purpose,  should  be  cast  aside  as  dangerous 
unless  there  is  some  apparent  cause  of  danger 
in  its  continued  use.  It  Is  an  error,  therefore, 
to  instruct  the  jury  that,  irrespective  of  any 
probability  of  danger  or  harm,  if  a  tool  was  de- 
fective and  such  defect  might  have,  by  the 
use  of  ordinary  care  and  diligence,  been  known 
by  the  defendant,  the  defendant  was  liable  to 
the  plaintiff  for  the  injury  he  received.  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Dufley  (1880)  85  Ark. 
602. 

The  care  which  an  employer  is  bound  to  use 
on  any  particular  occasion  on  which  the  condi- 
tions are  rendered  specially  perilous  from  some 
cause,  which  is  not  operative  under  the  normal 
clrctfnistances  of  the  employment,  must  of 
course  be  proportioned  to  the  danger  to  which 
he  knows  his  servants  will  be  exposed.  Inter- 
State  Consol.  Rapid  Transit  R.  Co.  v.  Fox 
(1889)  41  Kan.  715.  (A  case  where  men  were  at 
work  on  a  trestle  over  which  trains  were  run 
at  intervals,  and  the  company  did  not  take 
such  precautions  as  were  proper  in  view  of  the 
morning's  being  very  foggy.) 

b.  Duty  to  remove  the  causes  of  the  unusual  risk; 
iUustrcUive  cases,  • 

The  subjoined  rulings  will  serve  as  examples 
of  the  manner  in  which  the  courts  have  applied 
to  different  groups  of  facts  the  rules  which 
require  the  master  to  rectify  any  abnormal 
conditions  in  his  Instrumentalities  which  he 
may  discover,  and  to  warn  his  servants  that 
those  abnormal  conditions  exist. 
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1«  Machinery  and  appliances. 


In  Mad  Ri\er  &  L.  E.  R.  Co.  v.  Barber  (1856j 
C  Ohio  St.  541,  67  Am.  Dec.  312,  the  court  re- 
marked: "The  daty  Imposed  on  the  company 
t)y  the  relation  occupied  by  the  conductor  was 
to  use  reasonable  and  ordinary  care  and  dili- 
gence in  furnishing  him  with  sufficient,  sound, 
and  safe  cars  and  machinery  for  the  train. 
This  duty  required,  not  only  that  the  com- 
pany should  use  proper  skill  and  diligence  in 
procuring  and  furnishing  sufficient  and  safe 
cars  and  machinery,  but  also  when  notified 
that  they  had  become  insufficient  and  unsafe, 
or  when  they  had  been  In  use  as  long  as  they 
could  with  safety  be  used,  to  take  them  off 
the  road  until  repaired  and  made  sufficient 
and  safe.*' 

A  railway  company  is  bound  to  discover  and 
remedy  a  defect  in  an  engine  within  a  reason- 
able time,  where  there  Is  clearly  something 
wrong  with  It  and  has  been  for  a  considerable 
time,  and  is  liable  for  injuries  to  a  switchman 
whose  hand  is  caught  between  two  deadwoods 
while  he  Is  making  a  coupling,  owing  to  the 
engineer's  Inability  to  control  the  engine. 
I>ake  Erie  &  W.  IL  Co.  ▼.  McHenry  (1804)  10 
Ind.  App.  525. 

*'It  is  culpable  to  use  cars  or  engines  of  any 
particular  pattern  which  an  ordinary  Inspec- 
tion would  show  to  be  defectlre."  Mason  v. 
Richmond  &  D.  R.  Co.  (1802)  111  N.  C.  482.  18 
L.  R.  A.  845. 

If  a  foreign  car  comes  to  a  company  with  de- 
fects visible  or  discoverable  by  ordinary  in- 
spection, it  should  either  refuse  to  receive  it, 
or  immediately  repair  it  sufficiently  to  make  It 
reasonably  safe.  Chicago,  St.  L.  &  P.  R.  Co. 
V.  Fry  (1801)  131  Ind.  319;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Myers  (1894)  24  U.  S.  App.  295, 
63  Fed.  Rep.  793,  11  C.  C.  A.  439;  Gottlieb 
V.  New  York.  U  E.  &  W.  R.  Co.  (1885)  1\X)  N.  i. 
402. 

A  railroad  company  which  falls  to  put  in 
^ood  order  the  couplings  on  cars  which  have 
been  injured  in  a  wreck  of  which  the  company 
knows  or  ought  to  know  is  liable  for  an  injury 
to  a  brakeman  caused  by  such  failure.  Norfolk 
A  W.  R.  Co.  V.  Ampey  (1896)  93  Va.  108. 

An  electrlc-llght  company  is  guilty  of  negli- 
gence in  falling  to  replace  a  cable  In  use  on  an 
elevator  by  which  employees  ascend  to  an 
electric-light  tower,  or  to  make  any  examina- 
tion to  see  If  it  is  defective,  after  notification 
that  it  has  become  broken  and  ragged.  Weiden 
V.  Brush  Electric  Light  Co.  (1880)  73  Mich. 
268. 

Other  cases  to  the  same  effect  in  relation  to 
machinery  are  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sadler  (1887)  38  Kan.  128;  Johnson  v.  Armour 
(1883)  18  Fed.  Rep.  400;  Johnson  v.  Boston 
Tow-Boat  Co.  (1883)  135  Mass.  209.  46  Am.  Rep. 
458. 

An  employer  is  not,  as  matter  of  law,  free 
Crom  negligence  toward  an  employee  injured 
by  the  fall  of  a  freight  elevator,  although  it 
had  just  been  repaired  by  an  expert,  where 
It  was  of  class  of  rather  poor  elevators  and  the 
manager  in  charge  knew  of  defects  which  were 
not  repaired  at  all.  Goggin  v.  D.  M.  Osborne 
&  Co.  (1896)  115  Cal.  437. 

Where  a  locomotive  boiler  explodes  killing 
the  fireman,  and  there  Is  evidence  that  the  en 
«ine  was  frequently  taken  to  the  repair  shops 
for  repairs,  that  it  would  not  hold  water,  nor 
«u8taiu  a  full  head  of  steam,  the  question  of 
the  employer's  negligence  Is  one  of  fact  'or 
the  Jury.  Kirkpatrick  v.  New  York  C.  &  H. 
B.  R.  Co.  (1879)  79  N.  Y.  240. 

In  Rodney  v.  St.  Louis  S.  W.  R.  Co.  (ISO.'*; 
127  Mo.  676,  the  duty  with  respect  to  a  car 
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discovered  to  be  defective  was  discussed  as  fol- 
lows: "The  defendant  did  not  discharge  its 
full  duty  to  the  plaintiff  by  inspecting  and 
marking  the  car.  The  duty  to  furnish  reason- 
ably safe  appliances  and  machinery  for  the  use 
of  its  servants  in  the  course  of  their  employ- 
ment was  not  only  an  imperative,  but  a  contin- 
uous, duty.  It  ran.  so  to  speak,  with  the  de- 
fective car  from  the  moment  It  was  discovered 
to  be  defective,  continually  calling  upon  the 
master  to  repair  It,  or  to  warn  those  of  Its  serv- 
ants, whom  It  required  In  the  course  of  their 
employment  to  handle  It,  of  its  dangerous  char- 
acter. These  duties  were  not  only  imperative 
and  continuous,  but  they  were  personal  duties 
of  the  master,  to  whomsoever  delegated,  and  If 
neglected  by  those  to  whom  they  were  dele- 
gated, their  negligence  was  the  negligence  of 
the  master.'* 

Where  there  is  evidence  that  the  eye-bolt  was 
smaller  than  those  used  by  defendant  at  the 
time  of  trial;  that  the  breaking  of  the  chains 
had  formerly  been  of  frequent  occurrence;  and 
that  larger  eye-bolts  had  been  adopted  since 
the  accident,  the  proof  of  negligence  on  the 
part  of  defendant  is  slight,  but  is  sufficient  to 
Justify  the  submission  of  the  question  to  the 
Jury.  Painton  v.  Northern  C.  R.  Co.  (1880)  83 
N.  Y.  7. 

Sometimes  the  duty  to  remove  the  cause  of 
the  danger  may  take  the  form  of  a  duty  to  fur- 
nish special  appliances  in  view  of  the  possibil- 
ity that  the  servant  may  be  occasionally  ex- 
posed to  dangers  against  which  those  appli- 
ances will  be  an  adequate  protection.  Thus,  as 
a  railroad  company  is  bound  to  know  that  for- 
eign cars  may  often  have  drawheads  of  dlfler- 
^t  heights,  and  to  appoint  inspectors  to  ascer- 
tain  the  existence  of  this  as  well  as  other  dan- 
gers Incident  to  the  handling  of  such  cars,  it  is 
error  to  rule  that  the  want  of  the  crooked  links 
which  are  necessary  for  the  safe  coupling  of 
such  cars  is  one  of  the  risks  assumed  by  a 
brakeman.  Bennett  ▼.  Greenwich  &  J.  R.  Co. 
(1895)  84  Hun,  216. 

Z.  Place  of  toorH, 

If  a  railway  corporation  knows  of  the  im- 
proper construction  of  its  roadbed,  and  that 
the  cross-ties  and  other  superstructures  are 
rotten,  and  if  It  falls  to  make  suitable  repairs, 
this  Is  negligence  which  makes  It  liable  for  any 
injury  that  may  occur  on  that  account  to  any- 
one, whether  he  be  a  servant  of  the  corporation 
or  not,  notwithstanding  the  failure  to  repair 
was  owing  to  the  negligence  of  the  general 
manager  or  superintendent  of  the  road,  or  road 
master,  or  section  boss.  Krogg  v.  Atlanta  &  W. 
P.  R.  Co.  (1886)  77  Ga.  202. 

It  is  error  to  direct  a  verdict  for  a  defendant 
railroad  company  which  has  continued  to  use. 
after  notice,  a  locomotive  so  defective  that 
water  leaking  from  it  forms  ice  which  makes  It 
hazardous  for  switchmen  to  couple  moving  cars. 
Flynn  v.  Wabash,  St.  L.  &  P.  R.  Co.  (1885)  18 
III.  App.  235. 

An  employer  who,  after  a  sufficient  period  to 
enable  him  to  discover  the  defect,  fails  to  re- 
place a  barrier  whose  absence  renders  a  plank 
walk  over  a  pit  containing  a  shaft  dangerous, 
but  not  so  imminently  dangerous  that  no  pru- 
dent person  will  use  it.  is  liable  for  Injuries  to 
a  servant  from  falling  Into  such  pit  while  in  the 
performance  of  his  duty  because  of  the  absence 
of  such  barrier.  Bennett  v.  Standard  Plate 
Glass  Co.  (1893)  158  Pa.  120. 

A  mining  company  is  liable  for  injury  to  a 
workman  by  the  fall  of  a  stone  from  a  slope 
under  which  he  Is  set  to  work,  where  he  does 
not  know  that  pebbles  and  stones  In  unusual 
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nnmbeni  have  been  falling  there  during  the 
day,  but  this  fact  is  known  to  the  superintend- 
ent of  the  mine,  who  orders  him  to  work  there, 
without  first  having  the  stones  raked  off,  or 
taking  any  other  precautions  to  prevent  acci- 
dents. Deweese  v.  Meramec  Iron  Mln.  Co. 
(1895)  128  Mo.  423,  Aff'g  without  comment 
(1803)  54  Mo.  App.  476. 

It  U  the  duty  of  a  foreman  who  discovers 
that  a  charge  of  dynamite  has  been  left  In  a 
quarry,  to  make  diligent  search  to  have  it  all 
removed,  or  at  least  to  warn  the  employees  so 
as  to  put  them  on  their  guard.  Alton  Lime  & 
Cement  Co.  v.  Calvey  (1803)  47  111.  App.  343. 

An  employer  who  knows  that  a  tall  and  heavy 
pole  Is  merely  resting  on  the  surface  of  the 
ground,  with  nothing  but  guys  to  retain  it  In 
an  upright  position,  and  that  his  servants  nre 
engaged  in  removing  a  pile  of  coal  around  Its 
lower  section,  is  bound  to  know  that  their 
safety  requires  the  presence  of  a  competent 
person  to  supervise  the  work  of  taking  it  down 
while  the  removal  of  the  coal  is  in  progress. 
Tralnor  v.  Philadelphia  &  R.  R.  Co.  (1890)  13: 
Pa.  14a 

While  men  are  rightfully  at  work  on  a  trestle 
over  whlrh  a  railroad  is  operated,  with  the 
knowledge  of  the  oflScers  and  persons  operating 
the  road,  who  know  that  the  men  are  thereby 
placed  in  great  danger,  it  is  the  duty  of  the 
company  to  operate  and  run  its  trains  with 
care  proportionate  to  the  danger;  and  If  It  does 
not  do  so  it  is  guilty  of  culpable  negligence. 
Inter-State  Consol.  Rapid  Transit  R.  Co.  v. 
Fox  (1880)  41  Kan.  715. 

8o  far  as  the  danger  of  making  repairs  In  a 
railroad  bridge  may  be  increased  by  the  dam- 
aged condition  of  the  track  from  natural  causes 
a  trackman  assumes  the  risk  of  such  enhanced 
danger;  but  if  it  were  Increased  by  the  neglect 
of  the  master  to  use  proper  care  before  the 
storm  to  keep  the  bridge  in  repair,  or  to  ascer- 
tain the  condition  of  the  track  or  bridge  after 
the  storm,  or  to  take  such  due  and  proper  pre- 
cautionary measures  to  prevent  accidents  to 
Its  employees  as  the  exigencies  of  the  situation 
might  require,  such  risks  are  not  assumed. 
The  fact  that  he  knew  the  track  to  be  in  a  di- 
lapidated condition  and  out  of  repair  will  not 
relieve  the  master  from  the  discharge  of  his 
duty  In  the  premises.  Carlson  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  (1892)  21  Or.  450. 

In  Knapp  v.  Sioux  City  &  P.  R.  Co.  (1887j 
71  Iowa,  41,  a  rtMiuest  of  defendant  for  the  fol- 
lowing instruction  was  held  to  have  been  right- 
ly refused  for  the  reason  that  it  failed  '*to  pre- 
sent the  thought  that  defendant's  employees 
used  proper  care  in  the  inspection  of  the  road, 
and  In  the  exercise  of  such  care,  there  was  *an 
apparent  necessity'  discovered  by  them  to  make 
the  repairs  required.  ...  If  the  Jury  find 
from  the  testimony  that  the  officers  of  the  de- 
fendant employed  skilful  and  competent  men 
to  look  after  and  keep  in  repair  Its  track,  and 
furnished  the  requisite  men  and  material  to 
do  the  work  and  keep  the  track  In  good  repair, 
and  if  you  further  find  from  the  testimony 
that  the  track  was  frequently  Inspected  k/y 
them,  and  that  the  old  ties  were  taken  out  and 
replaced  by  new  ties  as  often  as  there  was  any 
apparent  necessity  for  so  doing,  you  cannot  find 
that  the  defendant  was  negligent  in  keeping 
and  maintaining  its  track." 

In  Union  P.  R.  Co.  v.  Jarvl  (1892)  10  U.  S. 
App.  439,  53  FeC.  Rep.  65,  70,  3  C.  C.  A.  433, 
the  roof  In  a  dip  slope  where  the  accident  hap- 
pened was  composed  of  a  clay  rock  about  3  feet 
thick,  which  defendant's  inspectors  knew  to  be 
a  treacherous  rock  needing  constant  watching, 
as  It  was  of  a  kind  that  water  disintegrated, 
while  the  only  way  it  could  be  properly  tested 
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was  by  sounding  it  with  the  hand  or  a  pick  or 
cane.  It  had  not  been  so  tested  or  sounded  for 
weeks  although  the  chief  Inspector  testified 
that  it  needed  watching;  that  through  the- 
greater  part  of  this  dip  slope  the  roof  had 
proved  so  poor  that  the  defendant  had  sup- 
ported it  with  timber;  that  it  had  not  done  sa 
at  this  point,  and  that  at  a  point  but  a  few 
feet  distant,  where  the  two  slopes  Joined,  this 
rock  had  so  crumbled  and  fallen  that  defendant 
had  blasted  it  all  down,  and  removed  it,  two 
months  before;  and  there  was  testimony  that 
the  roof  at  the  place  of  the  accident  had  loni^- 
been  wet.  It  was  held  to  be  a  fair  question 
for  the  Jury  whether  or  not  the  failure  to  pro- 
tect this  particular  portion  of  the  roof  by  tlm- 
bers,  or  to  remove  it  by  blasting,  was  not  a 
lack  of  ordinary  care. 

In  Pantxar  v.  Tilly  Foster  Iron  Mln.  Co. 
(1885)  99  N.  Y.  368,  where  a  piece  of  a  cliff  felt 
upon  the  plaintiff,  the  evidence  was  conflicting. 
On  the  part  of  the  defendant  it  tended  to  show 
that  the  cliff  was  composed  of  gneiss,  a  mineral 
naturally  marked  by  seams,  joints,  and  folia- 
tions, and  that  It  was  In  the  frequent  and  con- 
tinued habit  of  causing  It  to  be  examined,  but 
that  no  appearances  Indicating  Immediate  dan- 
ger had  been  observed  before  the  accident. 
Plaintiff's  evidence  showed  that  a  large  crack, 
parallel  with  and  about  10  feet  back  from  the 
upper  angle  of  the  face  of  the  cliff,  had  lon^ 
existed  and  was  plainly  visible;  that  the  su- 
perintendent and  foreman  were  warned  of  its 
dangerous  character;  that  after  an  experiment 
which  showed  that  it  was  increasing  in  width, 
they  still  took  no  precautions  to  support  the 
rock  while  the  workmen  were  engaged  under 
it,  although  such  precautions  were  practicable 
and  frequently  adopted  in  other  mines,  such 
as  the  use  of  braces  of  timbers  or  blasting  off 
the  overhanging  ro<!k.  Also  that  a  wall  would 
have  furnished  a  support  to  the  projecting 
mass.  The  plaintiff's  evidence  also  tended  to 
show  that  the  rock  broke  off  at  the  place  where 
the  crack  had  been  observed,  and  that  with  the 
fall  the  crack  disappeared.  The  court  upheld 
a  verdict  for  the  plaintiff,  saying:  "It  must 
therefore,  be  assumed  from  the  verdict  of  the 
Jury  that  it  was  determined  that  the  rock  fell 
from  a  cause  of  which  the  defendant  had  notice,, 
and  that  precautions  which  would  have  pre- 
vented the  injury  were  not  adopted,  although 
they  were  practicable  and  of  easy  and  safe  ap- 
plication." 

The  falling  of  the  roof  of  a  mine  is  not  one  of 
the  ordinary  hasards  of  the  service  of  a  driver 
therein,  where  the  employer  upon  notice  of  the 
condition  of  the  roof  has  appointed  a  timber- 
man  to  secure  it,  and  the  roof  has  been  left  ia 
an  Insecure  condition.  Consolidated  Coal  Co. 
T.    Scheiber  (1S9G)   65  III.   App.   304. 

A  railroad  company  which  has  notice  of  the 
violation  of  a  rule  adopted  for  the  protection 
of  an  employee  is  charged  with  the  duty  of  tak- 
ing the  necessary  steps  to  correct  the  evil  and 
obviate  the  injury.  St.  Louis,  A.  &  T.  R.  Co. 
V.  Trlplett  (1891)  54  Ark.  289,  304,  11  L.  R.  A. 
773. 

A  master  is  bound  by  promulgating  a  proper 
rule  or  otherwise,  to  change  a  practice  which, 
to  Its  knowledge,  has  for  a  long  time  been  fol- 
lowed by  one  set  of  his  servants  to  the  peril 
of  another  set.  Doing  v.  New  York,  O.  &  W.  ic 
Co.  (1897)  151  N.  Y.  679,  Reversing  (1893)  73- 
Hun,  270.  The  practice  complained  of  was  the 
shunting  of  cars  onto  tracks  leading  to  a  re- 
pair shop,  without  adopting  proper  precautions 
for  preventing  the  cars  from  running  through 
doors  of  the  shop,  and  for  warning  such  em- 
ployees as  might  be  at  work  there. 

The  duty  of  the  master  to  make  rules  will  be 
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tally  treated  In  note  to  be  shortlj  publiBhed  in 
this  series. 

So  far  as  regards  the  master's  liability,  the 
same  result  as  if  the  cause  of  the  danger  were 
actually  removi^  may  obviously  be  attained 
If  he  refrains  from  ordering  the  servant  to  woriL 
in  a  place  which  has  been  ascertained  to  be 
dangerous.  Consolidated  Ice  Mach.  Co.  v.  Kle- 
fer  (1888)  26  111.  App.  466. 

A  master  who  is  notified  that  posts  upon 
which  girders  are  to  be  set  are  insecurely  fas- 
tened is  guilty  of  little  less  than  criminal  neg- 
ligence In  sending  carpenters  to  work  upon 
them  without  bracing  them.  Herdler  v.  Buck's 
Stove  &  Range  Co.  (1896)  136  Mo.  3. 

8.  Servantt, 

The  action  which  a  master  is  bound  to  take 
after  circumstances  tending  to  prove  the  lu- 
•corapetency  or  unfitness  of  a  servant  have  come 
to  his  knowledge  Is  different  according  as  those 
circumstances  are  such  as  to  leave  no  doubt  as 
to  the  incompetency  or  unfitness,  or  are  merely 
such  as  would  put  a  prudent  man  on  Inquiry 
as  to  the  servant's  capacity  for  his  work. 

On  the  one  hand,  therefore,  it  Is  the  duty  of 
the  master  to  a  servaut  to  discharge  any  serv- 
ants who,  to  his  knowledge,  have  ceased  to  be 
competent  and  skilful.  Lanlng  v.  New  York 
C.  R.  Co.  (1872)  49  N.  Y.  521,  10  Am.  Rep.  417 ; 
Michigan  C.  R.  Co.  v.  Dolan  (1875)  32  Mich. 
.500;  Polrler  v.  Carroll  (1883)  35  La.  Ann.  699: 
Evansville  &  T.  H.  R.  Co.  v.  Quyton  (1888)  115 
Ind.  450. 

If  the  comi.nny  continues  the  employee  in  its 
service  after  receiving  such  notice,  it  does  so 
at  its  own  risk,  notwithstanding  the  fact  that 
it  may  have  made  inquiry  and  decided  that 
4Bnch  servant  was  not  negligent  or  Incompetent. 
It  is  bound  by  the  fact,  whatever  it  may  be. 
Ross  V.  Chicago.  M.  &  St.  P.  R.  Co.  (1881)  2 
McCrary,  235  (In  charge  to  jury). 

Where  an  employee  was  injured  through  the 
negligence  of  an  engineer,  evidence  that  the 
latter  had  frequently  shown  his  recklessness 
and  unfitness,  and,  notwithstanding  complaints 
against  him,  was  retained  by  the  master, 
makes  a  case  on  which  the  plaintiff  is  entitled 
to  recover,  unless  It  is  overthrown  by  a  suc- 
cessful defense.  Northern  P.  R.  Co.  v.  Mares 
(1887)  123  U.  S.  710.  31  L.  ed.  296;  Loe  v.  Chica- 
go. R.  I.  &  P.  R.  Co.  (1894)  57  Mo.  App.  350. 

"When  a  master  employs  a  competent  and 
careful  servant  he  has  the  right  to  rely  upon 
the  presumption  that  he  will  continue  careful 
and  skilful,  and  when  notified  that  be  has  be- 
come careless,  he  is  not  ordinarily  bound  to  dis- 
charge such  servaut  without  an  Investigation 
into  such  charge,  unless  such  notice  Is  accom- 
panied by  such  evidence  as  leaves  no  doubt  of 
the  truth  of  such  charge.  A  rule  that  would  re- 
quire the  master  to  discharge  a  servant,  care- 
ful and  competent  when  employed,  without  in- 
vestigation upon  a  charge  of  carelessness, 
would  be  a  harsh  one,  and  would  often  result 
in  great  injustice  to  employees."  Lake  Shore 
A  M.  S.  R.  Co.  V.  Stupak  (1889)  123  Ind.  210. 
In  that  case  the  material  charge  against  the 
defendant  was  that  with  notice  of  the  neg- 
ligence and  carelessness  of  an  engineer,  it  care- 
lessly and  negligently  retained,  him  in  Its  serv- 
ice. The  court  said:  "The  Jury  found  that  the 
appellant  had  knowledge  of  the  careless  habits 
of  Pool  before  the  day  on  which  the  injury 
occurred,  but  this  does  not  authorise  us  to 
say,  as  a  matter  of  law,  that  it  negligently  re- 
tained hiai  In  Its  service  after  such  knowl- 
edge." 

An  employer  Is  not  bound  to  discharge  a  serv- 
ant merely  because  of  hit  111  repute;  but  he  is 
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culpable  If  he  retains  in  his  employ  a  servant 
with  a  bad  repute  well  founded.  Gler  v.  Los 
Angeles  Consol.  Electric  R.  Co.  (1895)  108  CaL 
129. 

Reputation  is  not  proof  of  Incompetency,  for 
a  man's  reputatiou  may  be  at  variance  with 
his  character  or  in  accord  with  it.  Gler  v.  Los 
Angeles  ConsoL  Electric  R.  Co.  (1895)  108  Cal. 
129. 

The  retention  of  a  servant  by  the  defend- 
ant's superintendent,  after  being  informed  by 
a  servaut  of  a  single  dereliction  of  duty,  may 
be  Justifiable,  but  the  receipt  of  such  informa- 
tion imposes  upon  the  superintendent  greater 
vigilance  in  observing  the  conduct  of  such 
servant  afterwards.  Chapman  v.  Erie  R.  Co. 
(1874)  35  N.  Y.  579. 

All  that  a  master  is  bound  to  do  in  regard  to 
a  servant  who  has  been  guilty  of  one  act  of 
negligence  is  to  use  odlnary  care  in  Investi- 
gating the  cause  of  the  accident  and  the  com- 
petency of  the  servant.  If  by  such  an  Investi- 
gation the  facts  ascertained  were  such  as 
would  justify  a  prudent  man  In  retaining  the 
servant,  the  master  Is  not  liable  as  for  negli- 
gence. Bauiec  v.  New  York  &  H.  R.  Co.  (1872) 
62  Barb.  623. 

After  the  knowledge  of  the  master  has  been 
established  It  Is  still  for  the  Jury  to  say  where 
he  was  negligent  In  retaining  the  servant. 
Hoey  V.  Dublin  &  B.  Junction  R.  Co.  (1870)  Ir. 
Rep.  5  C.  L.  20C. 

Where  the  ofllcers  of  a  railroad  company 
have  had  their  attention  directed  to  the  In- 
temperate habits  of  an  employee  It  Is  their  duty 
to  make  careful  and  frequent  Investigation  as 
to  the  fact  If  they  retain  him  in  their  service. 
Whether  they  performed  this  duty  Is  a  ques- 
tion for  the  jury  to  pass  upon,  for  such  infor- 
mation is  sufficient  to  put  them  upon  their 
guard.  Michigan  C.  R.  Co.  v.  Gilbert  (1881) 
46  Mich.  376. 

A  finding  by  the  jury  that  the  defendant  had 
knowledge  of  the  careless  habits  of  its  engi- 
neer before  the  day  on  which  the  injury  oc- 
curred does  not  authorise  it  to  be  said,  as  a 
matter  of  law,  that  the  defendant  negligently 
retained  him  In  Its  service  after  such  knowl- 
edge. Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak 
(1889)  123  Ind.  210. 

A  case  which  seems  to  be  wholly  opposed  to 
the  general  current  of  authority  is  Texas  & 
N.  O.  R.  Co.  V.  Tntman  (1895)  10  Tex.  Civ.  App. 
434,  where  it  was  held,  for  reasons  which  are 
not  explained  in  the  opiiil««n,  that  the  mere 
fact  that  a  railroad  comi>uny  knows  that  Its 
servants  are^  negligent  and  careless  will  not 
render  It  liable  to  one  for  injuries  Inflicted  on 
another  by  sucU  ne;rligence.  This  ruling  is 
certainly  wrong  nnloss  the  court  Intended  to 
make  a  distinction  between  habitual  and  Iso- 
lated acts  of  negligence. 

c  Length  of  time  durtng  which  the  emplouer  hcu 
had  knowledge  of  a  danger. 

That  the  master  is  liable  if  he  does  not  at 
least  begin  to  remove  the  cause  of  danger 
within  a  reasonable  time  after  it  is  brought 
to  his  notice  is  a  point  upon  which  there  Is  no 
difference  of  opinion. 

If  defects  in  fact  exist,  and  are  8ufl!lclently 
patent  to  be  discovered  by  careful  Inspection, 
the  longer  they  are  periuitted  to  remain  the 
greater  the  negligence.  Hence  it  is  not  error 
to  allow  a  plaintiff  to  prove  that  a  defective 
switch  which  caused  a  derailment  had  been 
in  the  same  condition  for  several  weeks  pre- 
viously. Kansas  City,  M.  &  B.  R.  Co.  v.  Webb 
(1893)  97  Ala.  162. 

After  defects  In  tools  used  by  the  employee 
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hare  been  called  to  the  attention  of  the  em- 
ployer, and  reasonable  time  has  expired  witbln 
which  the  employer  ought  to  have  furnished 
new  or  perfect  tools,  their  continued  use  is 
gross  negligence  of  the  employer.  Atchison,  T. 
&  S.  h\  K.  Co.  V.  Sadler  (1887)  38  Kan.  128. 

A  master  is  liable  for  injuries  caused  by  a 
defective  elevator  which  he  fails  to  repair 
within  a  reasonable  time  after  the  defect 
comes  to  his  knowledge.    Johnson   v.   Armour 

(1883)  18  Fed.  Rep.  400. 

A  verdict  finding  a  railroad  company  liable 
for  the  death  of  a  brakeman  killed  while  mak- 
ing a  coupling,  by  steel  rails  which  projected 
over  the  end  of  a  flat  car,  will  not  be  set  aside,, 
where  the  conductor  in  charge  of  the  train 
observed  the  position  of  the  rails  thirty  hours 
before  the  accident,  and  the  company's  prac- 
tice was  to  side-track  a  car  when  in  bad  order, 
or  to  adjust  rails  when  thus  misplaced  so  that 
they  should  not  project  beyond  the  end  of  the 
car.  Corbln  v.  Winona  &  St.  P.  B.  Co.  (1896)  64 
Minn.  185.  It  should  be  observed  that  by  the 
Minnesota  statute  of  1894,  |  2701,  the  doctrine 
of  common  employment  was  abolished  as  to 
railroad  companies. 

A  railroad  company  which  has  actual  notice 
of  the  defective  condition  of  a  foreign  car  sev- 
eral hours  before  a  servant  is  injured  In  hand- 
ling it  is  liable  for  negligence  if  not  in  failing 
to  repair  it,  at  least  in  failing  to  place  some 
sign  upon  it,  warning  employees  of  its  condi- 
tion. Denver,  T.  &  Ft.  W.  B.  Co.  v.  Smock 
(1897)  23  Colo.  456. 

An  employer  whose  machinery  Is  defective 
and  unsafe  because  of  its  long-continued  use 
and  wear  and  improper  adjustment,  of  which 
defects  and  the  consequent  unsafe  and  danger- 
ous condition  of  the  machinery  it  has  due  no- 
tice and  knowledge  several  weeks  before  an  ac- 
cident to  an  employee,  is  negligent  where  it 
fails  without  excuse  to  make  the  necessary  re- 
pairs.   Romona   Oolitic   Stone   Co.    ▼.   Phillips 

(1884)  11  Ind.  App.  11& 

In  Qulncy  Coal  Co.  v.  Hood  (1876)  77  111.  68, 
it  was  said  that  if  the  defendant  company's 
superintendent  had  received  notice  of  the  dan- 
gerous condition  of  the  roof  of  one  of  the  gang- 
ways in  its  mine,  long  enough  before  the  ac- 
cident to  have  given  time  to  repair,  this  was 
sufllcient  to  make  the  company  liable  for  an 
injury  caused  by  the  fall  of  the  roof. 

In  Norfolk  &  W.  B.  Co.  v.  Oilman  (1891)  88 
Va.  239,  a  railroad  bad  for  four  years  kept  a 
chained  log  at  the  end  of  a  wharf  to  arrest  its 
cars,  Instead  of  providing  a  stronger  structure 
fit  for  such  a  purpose.  The  court  said :  "Was 
not  this  negligence?  The  structure  was  tem- 
porary only,  and  not  safe.  This  was  known  to 
the  company,  as  better  timbers  were  ordered, 
and  yet,  knowing  the  danger,  and  advised  of 
the  need,  days  were  allowed  to  run  into 
weeks,  weeks  into  months,  months  into  years, 
and  still  the  temporary  and  unsafe  structure 
had  not  been  replaced  by  the  permanent  and 
substantial  contrivance  in  use  elsewhere,  and 
which,  if  It  had  been  in  place  on  this  wharf, 
would  have  arrested  without  danger  these 
slowly  moving  cars.  This  was  negligence  be- 
yond question,  and  this  was  the  negligence  in 
this  case  which  caused  the  injury,  and  without 
which  It  would  probably  not  have  happened." 

Under  an  employers'  liability  act  worded 
like  that  of  Alabama  (Code,  f  2300),  a  master 
cannot  avail  himself  of  the  defense  that  the 
defect  or  obstruction  by  which  an  employee  was 
Injured  was  due  to  the  act  of  a  stranger,  where 
It  was  not  remedied  or  removed  within  a  rea- 
sonable time  after  notice.  Highland  Ave.  &  B. 
B.  Co.  V.  Walters  (1890)  91  Ala.  435. 
See  also  IV.,  supra. 
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Some  authorities  have  undertaken  to  apply 
the  converse  of  this  principle  in  a  form  which 
would  relieve  the  master  from  liability  unless- 
hls  knowledge,  actiial  or  constructive,  was  ob- 
tained sufficiently  long  before  the  Injury  waa 
received  to  have  enabled  him  to  adopt  remedial 
measures.  BuUngs  to  this  effect  under  the 
common  law  are  Erskine  v.  Chlno  Valley  Beet- 
Sugar  Co.  (1896)  71  Fed.  Bep.  270;  Johnson  v. 
Armour  (1883)  18  Fed.  Bep.  490. 

All  the  other  decisions  in  which  the  same 
view  has  been  explicitly  adopted  seem  to  have 
been  rendered  in  construing  the  employers*  li- 
ability act  of  Alabama,  but  as  the  measure  of 
the  employer's  duty  has  been  declared  to  be 
essentially  the  same  under  that  act  as  under 
the  common  law  (Wilson  v.  Louisville  &  N.  B. 
Co.  (1887)  85  Ala.  269)  these  rulings  may  be  ap- 
propriitely  referred  to  here. 

Mere  notice  of  a  defect  in  a  machine  or  ap- 
pliance, it  has  been  said,  "will  not  render  an 
employer  liable  for  negligence  in  failing  to 
remedy  it  unless  he  had  a  reasonable  time  and 
opportunity  for  doing  so  after  receiving  the 
notice."  SeaboaM  Mfg.  Co.  v.  Woodson  (1891) 
94  Ala.  143.  (1802)  98  Ala.  878,  holding  that  ft 
complaint  is  demurrable  which  merely  alleges^ 
that  a  defect  was  known  to  some  person  in- 
trusted -by  the  master  with  the  duty  of  seeing 
that  the  "ways,  works,  machinery,  or  plant 
were  in  proper  condition"  (Code,  |  2590),  and 
fails  to  state  how  long  before  the  accident  the 
defect  was  so  known. 

In  United  States  Boiling  Stock  Co.  v.  Weir 
(1892)  96  Ala.  396,  It  was  held,  following  this- 
case,that  an  instruction  to  the  effect  that  the 
Jury  must  find  for  the  plaintiff  If  the  defect 
which  caused  the  Injury  was,  or  with  proper 
diligence  might  have  been,  known  to  the  de- 
fendant or  his  agents  at  the  time  the  Injary 
was  suffered,  is  erroneous.  The  defendant 
must  have  had  sufficient  time  to  remedy  tlie 
defect  after  its  discovery  before  he  can  be 
chargeable  with  negligence  In  falling  to  effect 
the  remedy. 

The  same  view  reappears  In  the  ruling  that 
defects  In  a  track,  when  they  arise,  do  not  at 
once  fasten  a  liability  upon  the  railroad  com- 
pany. It  is  only  after  they  have  existed  long 
enough  for  diligent  supervision  to  discover 
and  remedy  them,  that  liability  attaches.  Kan« 
sas  City,  M.  &  B.  B.  Co.  v.  Webb  (1802)  97  Ala. 
162. 

These  rulings  last  cited  do  not.  It  Is  sub- 
mitted, take  proper  account  of  the  fact  that 
the  servant  is,  for  the  purposes  of  the  argu- 
ment, to  be  considered  as  having  no  knowledge 
of  the  defective  conditions,  since  it  would 
otherwise  be  a  controlling  Issue  whether  he 
would  be  pre<'luded  from  recovering  on  the 
grounl  of  an  assumption  of  the  risk  or  of  con- 
tributory negligence. 

That  it  is  always  a  material  question^ 
whether  the  master  exercised  reasonable  care 
and  diligence  in  removing  a  danger  after  he 
had  knowledge  of  its  existence  may  be  con- 
ceded. Alton  Lime  &  Cement  Co.  v.  Calvey 
(1803)  47  Til.  App.  343. 

But  it  seems  Inequitable  and  unreasonable 
to  declare  that  the  servant  should  always  be 
the  one  to  suffer,  simply  because  the  employer 
has  been  reasonably  prompt  in  taking  the 
necessary  steps  for  the  repair  of  the  defective 
Instrumentality.  The  true  rule.  It  is  submitted. 
Is  that  the  duty  of  the  master  under  these 
oircnmstances  is  not,  as  a  matter  of  law,  fully 
discharged,  unless  he  at  least  sees  that  the 
servant  Is  notified  of  the  danger  to  which  he 
will  be  expoRed,  while  the  abnormal  conditions 
to  which  that  danger  Is  owing  are  being  recti- 
fied.   This  would  seem  to  be  the  rationale  of  a 
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mllnff  by  tbe  sxipremo  court  of  Pennsylvania 
tbat,  where  an  employer  is  informed  that  cer- 
tain machinery  npon  his  premises,  oat  of  sight 
of  his  employees,  is  in  a  dangerous  condition, 
and  he  takes  steps  to  renew  it,  but,  before  such 
renewal  is  made,  one  of  the  employees,  having 
no  notice  of  the  dangerous  condition  of  the  ma- 
chinery, is  injured  by  Its  breaking  in  the  ordi- 
nary course  of  his  employment,  the  question  of 
the  employer's  negligence  is  for  the  Jury. 
Murphy  v.  Crossan  (1881)  98  Pa.  495. 

The  language  of  the  court  in  Indianapolis  & 
C.  R.  Co.  V.  Love  (1858)  10  Ind.  654,  is  even 
stronger:  "If  a  defect  existed  In  the  road 
which  was  known  to  the  company,  but  which 
it  was  Impossible  for  them  to  Immediately  re 
move  or  remedy,  and  in  consequence  thereof 
the  road  was  unsafe,  but  not  impassable,  and 
yet  they  should  place  an  employee  upon  the 
road,  and  suffer  him,  in  ignorance  of  said  de- 
fect, to  attempt  to  operate  it,  and  injury  should 
thereby  result  to  him,  certainly  there  would 
be  a  liability." 

See  also  the  cases  cited  in  section  a  of  this 
Bnbdivision  as  to  the  double  duty  incumbent  on 
the  employer  after  he  has  ascertained  the  exist- 
ence of  a  given  danger. 

d.  Duty  to  instruct  the  servant. 

The  cases  on  this  subject  will  be  fully  re- 
Tlewed  in  a  note  which  will  shortly  be  pub- 
lished in  this  series. 

XV.  Knowledac  ob  an  element  of  lidbUUy  under 
statutes. 

See  also  XIY.  c,  supra. 

The  statutes  affecting  servants  fall  Into  two 
categories:  (1)  those  which  specifically  deal 
with  the  relations  between  employers  and  em- 
ployed: (2'i  those  which  are  applicable  to  all 
members  of  the  community.  The  decisions  un- 
der such  statutes,  so  far  as  they  are  pertinent 
in  the  present  connection,  will  be  classified 
with  reference  to  this  consideration. 

a.  Decision  under  employers'  lidbUity  acts. 

As  to  the  burden  of  proof  under  these  statutes, 
see  XVII.  a»  infra. 

1.  Statutes  modifying  the  doctrine  of  common  em- 
VloymenU 

Several  statutes  have  been  passed  both  in 
England  and  the  United  States,  the  main  object 
of  which  has  been  to  qualify  the  rigor  of  the 
common-law  principle  which  disabled  the  serv- 
ant from  recovering  damages  for  an  injury 
caused  by  the  negligence  of  a  fellow  servant. 
In  effect,  therefore,  the  result  of  these  enact- 
ments has  been  simply  to  extend  the  area  with- 
in which  personal  negligence  will  be  Imputed 
to  the  master,  and  not  to  relieve  the  servant 
of  the  burden  of  establishing  the  existence  of 
the  various  essential  factors  which  go  to  make 
up  the  conception  of  negligence.  Knowledge 
on  the  part  of  the  master  being  one  of  those 
factors,  it  would  follow,  quite  apart  from  any, 
explicit  provisions  in  the  statutes  themselves 
that  no  intention  to  alter  the  common  law  in 
this  direction  would  be  imputed  to  the  leg- 
islature. But  the  absence  of  such  an  intention 
is  not  a  mere  matter  of  implication  so  far  as 
regards  the  three  most  elaborate  of  the  stat- 
utes, namely,  those  of  England,  Massachu- 
setts, and  Alabama.  All  these  declare  that 
the  servant  shall  not  be  entitled  to  recover, 
unless  the  defect  which  is  relied  upon  as  a 
cause  of  action  "arose  from,  or  had  not  been 
■discovered  or  remedied  owing  to,  the  negli- 
gence of  the  employer,  or  of  some  person  in 
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the  service  of  the  employer,  and  Intrusted  by 
him  with  the  duty  of  seeing  that  the  ways^ 
works,  machinery,  or  plant  were  In  proper  con- 
dition." 43  &  44  Vict.  chap.  42,  §  II,  1;  Ala. 
Code,  I  2590,  subs.  5;  Mass.  Stat.  1887,  chap. 
270,  I  1,  subs.  1. 

Such  a  provision.  It  is  manifest,  is  simply 
declaratory  of  the  common-law  rule  that,  with- 
out  proof  of  the  master's  knowledge,  he  cannot 
be  held  liable  for  an  injury  caused  by  the  de- 
fective condition  of  his  instrumentalities,  and 
so  it  has  been  uniformly  held.  Walsh  v.  White- 
ley  (1888)  L.  R.  21  Q.  B.  Div.  371,  57  L.  J.  Q. 
B.  N.  S.  686,  36  Week.  Rep.  876,  53  J.  P.  38; 
Morgan  y.  Hutchins  (1890)  59  L.  J.  Q.  B.  N.  S. 
197;  Qrifintbs  v.  London  &  St.  K.  Docks  Co. 
(1884)  L.  R.  13  Q.  B.  DIv.259,  53  L.  J.  Q.  B.  N. 
S.  504.  51  L.  T.  N.  S.  533,  33  Week.  Rep.  35,  4» 
J.  P.  100,  per  Fry,  L.  J.,  Followed  in  Rudd  v. 
Bell  (1887)  13  Ont.  Rep.  47;  Ragotte  v.  Cana- 
dian P.  R.  Co.  (1888)  5  Manitoba  L.  Rep.  365. 

Under  the  Alabama  statute  negligence  Id 
causing,  or  falling  to  discover  or  remedy,  a  de- 
fect is  essential  to  liability.  Wilson  v.  Louis- 
ville &  N.  R.  Co.  (1887)  85  Ala.  260. 

The  common-law  rule  that  a  master  is  not 
liable  for  an  injury  caused  by  a  latent  defect,— 
that  is  to  say,  one  which  was  not  discoverable 
by  the  exercise  of  reasonable  care  on  his  part, — 
is  equally  applicable  to  actions  brought  under 
these  statutes.  Louisville  &  N.  R.  Co.  v.  Camp- 
bell (1893)  97  Ala.  147  ;  Coffee  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1891)  155  Mass.  21. 

The  mere  fact  of  age  and  long  use  of  a  stick 
which  broke  while  being  used  as  a  lever,  caus- 
ing the  death  of  an  employee,  will  not  Justify 
a  finding  that  the  employer  ought  to  have 
known  tbe  stick  to  be  defective  so  as  to  ren- 
der him  liable  under  the  Massachusetts  employ- 
ers' liability  act.  Allen  v.  G.  W.  &  F.  Smith 
Iron  Co.  (1894)  160  Mass.  667. 

Under  the  original  Massachusetts  act  the 
common-law  rule  established  by  Mackin  v.  Bos- 
ton &  A.  R.  Co.  (1883)  135  Mass.  201,  46  Am. 
Rep.  456  (see  X.,  b,  6,  supra),  that  a  railway 
company  was  not  liable  for  the  negligence  of 
its  car  inspectors,  was  declared  not  to  have 
been  chtTnged  in  regard  to  foreign  cars  re- 
ceived merely  for  forwarding.  Thyng  v.  Fitch- 
burg  R.  Co.  (1892)  156  Mass.  13.  Compare  al- 
so Coffee  V.  New  York,  N.  H.  &  H.  R.  Co.  (1801> 
155  Mass.  21. 

But  this  decision  is  possibly  no  longer  a  cor- 
rect statement  of  the  law  since  the  passage 
of  the  amendatory  act  of  1893,  chap.  359,  de- 
claring that  the  mere  fact  of  a  car  being  in 
possession  of  a  railroad  company  makes  it  m 
part  of  Its  "ways,  works,  or  machinery." 

As  regards  foreign  cars  used  for  its  own  ben- 
efit, there  seems  to  be  no  question  that  the 
company's  duty  in  regard  to  them  under  the 
statutes  is  that  of  furnishing,  and  not  merely 
of  inspection,  of  appliances,  and  that,  for  this 
reason,  the  reasoning  which  led  the  court  in 
Mackin's  Case  (18S3)  135  Mass.  201.  46  Am 
Rep.  456,  to  the  conclusion  that  car  inspectors 
were  not  vice  principals,  is  no  longer  of  any  ef- 
fect. See  Bowers  v.  Connecticut  River  R.  Co. 
(1894)  162  Mass.  312  (a  case  where  a  loaded 
car  was  received  for  transportation)  ;  Spauld- 
ing  V.  W.  N.  Flynt  Granite  Co.  (1893)  159 
Mass.  587  (where  the  car  was  borrowed). 

In  Walsh  v.  Whiteley  (1888)  L.  R.  21  Q.  B. 
DIv.  371,  u7  L.  J.  Q.  B.  N.  S.  586,  36  Week.  Rep. 
876,  d3  J.  P.  38,  the  question  was  whether 
there  was  any  evidence  of  any  defect  in  the 
condition  of  the  machinery  within  the  meaning 
of  S  1,  subs.  1,  of  the  English  employers'  lia- 
bility act.  The  court  said:  "We  think  there 
was  not.  To  determine  the  meaning  of  the 
words  'defect  in  the  condition  of  the  machin- 
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ery'  wc  Diust  look  not  only  at  |  1,  subs.  1,  but 
also  at  i  2,  subs.  1.  Reading  those  sec- 
tions and  subsections  together,  we  think  there 
must  be  a  defect  Implying  negligence  In  the 
employer.  The  negligence  of  the  employer  ap- 
pears to  be  a  necessary  element  without  which 
the  workman  is  not  to  he  entitled  to  any  com- 
pensation or  remedy.  It  must  be  a  defect  in 
the  condition  of  the  machine,  having  regard  to 
the  use  to  which  It  is  to  be  applied  or  to  the 
mode  in  which  it  is  to  be  used.  It  may  be  a 
defect  either  in  the  original  construction  of  the 
machine,  or  a  defect  arising  from  its  not  be- 
ing kept  up  to  the  mark,  but  it  Is  essential 
that  there  should  be  evidence  of  negligence  of 
the  employer  or  some  person  In  his  service  in- 
trusted with  the  duty  of  seeing  that  the  ma- 
chine is  in  proper  condition.  It  must  be  a  de- 
fect in  the  original  construction  or  subsequent 
condition  of  the  maohine  rendering  It  unfit  for 
the  purposes  to  which  it  Is  applied  when  used 
with  reasonable  care  and  caution,  and  a  defect 
arising  from  the  negligence  of  the  employer." 

The  scope  of  this  d^lslon  has  been  still  fur- 
ther extended  in  a  later  case  in  which  it  wos 
held  that  a  "defect'*  exists  within  the  meaning 
of  the  employers'  liability  act  (43  &  44  Vict, 
chap.  42)  I  1,  subs.  1,  and  |  2,  subs.  1,  where  a 
machine  Is  defective  with  reference  to  danger 
and  the>defect  is  within  the  knowledge  of  the 
employer,  and  that  the  danger  which  may 
arise  from  the  unguarded  condition  of  a  cog- 
wheel comes  within  this  description.  Morgan 
V.  Hutchins  (1800)  59  L.  J.  Q.  B.  N.  S.  197. 
where  Lord  Esher  said:  "The  argument  in  the 
present  case  Is  that  there  is  no  defect  in  ma- 
chinery if  the  machine  in  question  Is  In  itself  a 
proper  one  for  the  work  it  Is  to  perform.  It 
must  be  carried  to  this  length,  that  if  the  ma- 
chine contains  a  secret  defect  which  causes 
danger  to  the  workman,  but  which  does  not 
affect  the  purposes  for  which  it  is  to  be  used, 
then  this  is  not  a  defect  within  the  meaning  of 
the  act.  Now  this  leather  pressing  machine 
cannot  be  worked  without  workmen;  without 
labor  it  is  useless  as  a  machine.  Surely  this 
fact  of  itself  Is  something  that  has  to  do  with 
the  condition  of  the  machine.  If  its  condition 
be  such  that  the  workman  cannot  do  his  part 
with  safety,  is  that  or  Is  It  not,  a  defect  in  the 
condition  of  a  machine  the  working  of  which 
Is  a  necessary  performance?  It  seems  to  me 
that  unless  we  hold  the  defect  complained  of 
here  to  be  one' within  the  subsection  in  question, 
the  act  might  as  well  have  never  been  passed." 

The  construction  put  upon  the  clause  of  the 
Massachusetts  act  making  the  master  liable 
for  the  negligence  of  "a  person  exercising  su- 
perintendence" appears  from  such  rulings  as 
these  (Stat.  1887  chap.  270.  |  1,  subs.  2). 

A  person  employed  to  drill  in  a  stone  quarry 
does  not  assume  the  risk  that  the  superintend- 
ent will  negligently  attempt  to  remove  a 
charge  of  gunpowder  by  drilling  Into  a  hole 
that  has  been  charged,  before  ascertaining 
that  the  charge  has  been  exploded.  Malcolm 
y.  Fuller  (1890)  152  Mass.  160,  Distinguishing 
Kenney  v.  Shaw  (1882)  183  Mass.  501,  decided 
before  the  statute  was  passed. 

That  the  superintendent  of  a  quarry  has  as- 
sumed to  inspect  exploders  used  by  the  em- 
ployees will  not  affect  the  owner's  liability  to 
an  employee  caused  by  a  defective  exploder, 
where  it  wab  no  part  of  the  owner's  business  to 
have  an  inspection  made,  unless  he  knew  and 
consented  to  the  superintendent's  performing 
the  work  as  a  part  of  thot  which  he  was  em- 
ployed to  do.  Such  an  inspection  Is  regarded 
as  supererogatory  and  outside  of  the  scope  of 
bis  employment  Shea  v.  Wellington  (1895)  183 
Mass.  364. 
41  L.  R.  A. 


Under  the  provision  of  Ala.  Code  1886.  {  2590, 
subs.  1,  negligence  in  causing,  or  falling  to 
discover  or  remedy,  a  defect  is  essential  to  lia- 
bility, and  the  measure  of  the  master's  duty 
to  the  servo nt  is  essentially  the  same,  whether 
the  right  of  recovery  is  referred  to  the  statute 
or  to  common-law  principles.  Wilson  v.  Louis- 
ville &  N.  R.  Co.  (1887)  85  Ala.  269. 

Where  one  of  the  counts  is  framed  under  the 
same  provision,  and  alleges  that  the  defective 
condition  of  a  brake  "was  not  remedied  or  dis- 
covered owing  to  the  negligence  of  the  defend- 
ant, or  of  some  person  in  his  employ  Intrusted 
with  and  exercising  superintendence,  or  whose 
sole  or  principal  duty  was  superintendence." 
it  Is  error  to  exclude  testimony  going  to  show 
that  no  inspection  was  made  of  a  foreign  car 
which  came  from  a  certain  line.  Such  evi- 
dence, if  It  is  offered  merely  for  the  purpose  of 
showing  a  single  omission  of  duty,  is  incom- 
petent for  the  reason  that  the  car  inspectors 
are  the  fellow  servants  of  the  trainmen.  But 
It  has  a  tendency  to  show  under  what  rules, 
instructions,  and  superintendence  the  inspect- 
ors were  acting,  and  that  these  were  insuffi- 
cient to  provide  proper  inspection.  Coffee  v. 
New  York,  N.  H.  A  H.  R.  Co.  (1891)  155  MaK. 
21. 

Under  the  corresponding  clause  of  the  Ala- 
bama act  (Code,  f  2590,  subs.  5),  the  reference 
of  negligence  has  been  held  to  be  "sure 
and  certain,"  where  a  foreman  In  charge  of  a 
hand-car,  with  knowledge  that  the  operators 
are  at  times  In  the  habit  of  turning  loose  the 
lever  on  a  down  grade  and  standing  without 
support,  suddenly  applleB  the  brakes  on  such  a 
grade  without  notice  to  the  operators  and 
without  looking  to  see  whether  they  are  holding 
to  the  lever.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Crocker  \1891)  95  Ala.  412. 

According  to  Lord  Watson  the  English  act 
of  1880  has  greatly  diminished  the  responsibil- 
ity of  the  ma.ster,  so  far  as  It  depends  upon  his 
knowledge  of  the  danger  to  which  the  servant 
was  exposed.  In  Smith  v.  Baker  [1891]  A.  C. 
325  (p.  356),  he  commented  thus  upon  I  2, 
subs.  3,  of  that  act,  specifically  requiring  the 
servant  to  notify  his  employer  or  his  superior 
ofl!lcer  of  the  existence  of  any  "defect  or  negli- 
gence" which  hns  come  to  his  knowledge.  "I 
thlok  the  object  and  effect  of  the  enactment  are 
to  relieve  the  employer  of  liability  for  injuries 
occasioned  by  defects  which  were  neither 
known  to  him  nor  to  his  delegates  down  to  the 
time  when  the  Injury  was  done.  At  common 
law  his  Ignorance  would  not  have  barred  the 
workman's  claim,  as  he  was  bound  to  see  that 
his  machinery  and  works  were  free  from  de- 
fect, bud  so  far  the  provision  operates  in  fa- 
vor of  the  employer."  (Followed  in  Webster  t. 
Foley  (1892)  21  Can.  S.  C.  580). 

A  law  requiring  mine  owners  to  provide 
hoisting  machinery  which  will  keep  the  miners 
safe  "as  far  as  possible"  is  not  complied  with, 
where  a  valve  of  the  hoisting  engine  of  a  mine 
cage  is  defective,  to  the  knowledge  of  the  offi- 
cers of  the  defendant,  so  as  to  allow  the  steam 
to  escape  through  It  and  start  the  engine  auto- 
ntatlcally,  and  the  mining  company  in  liable  for 
the  death  of  a  miner  caused  by  such  unexpected 
starting.  Consolidated  Coal  Co.  ▼.  Mnhl  (1888) 
31  III.  App.  252. 

2.  Statutes  embodying  eommon4dw  nUes, 

In  Gier  v.  Los  Angeles  Consol.  Electric  R.  Co. 
(1895)  108  Cal.  129,  It  was  contended  that  the 
provision  of  the  Civil  Code,  |  1970,  which 
exempts  an  employer  from  liability  for  the  neg- 
ligence of  the  fellow  servant  of  the  plaintiff 
unless  he  has  failed  to  use  ordinary  care  "in 
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<he  selection"  of  such  serrant  did  not  apply  to 
cases  In  which  negligence  in  retaining  only  was 
shown;  bat  the  court  declined  to  accept  this 
view,  remarking  that,  If  necessary.  It  would 
not  hesitate  to  construe  the  employer's  acts, 
under  such  circumstances,,  as  constituting  a 
new  selection  of  the  negligent  employee,  but 
that  this  was  not  requisite,  because  i  1971  de- 
clared generally  that  the  employer  must  "in  all 
cases  indemnify  his  employee  for  losses  caused 
by  his  want  of  ordinary  care,"  and  that  such 
want  might  be  shown  as  well  by  the  retention 
of  an  unfit  employee  after  knowledge  of  the 
fact,  as  by  a'  failure  to  use  due  diligence  at  the 
time  of  his  selection. 

Under  the  similar  provision  of  the  Dakota 
Civ.  Code,  g  1131.  it  has  been  held  to  be  culpable 
-negligence  on  the  part  of  a  railroad  company  to 
allow  machinery  to  remain  out  of  repair,  when 
Its  condition  is  brought  to  the  notice  of  an  offi- 
cer [here  a  yard  master]  whose  knowledge  Is 
Imputed  to  the  company,  or  might  have  been 
^ascertained,  upon  proper  inspection,  by  Its 
agent  charged  with  the  duty  of  keeping  them 
in  repair.  Northern  P.  B.  Co.  v.  Herbert  (1886) 
110  U.  S.  642,  29  L.  ed.  755. 

^  Acts  imposing  liabiiitv  for  wtlfta  omieeions  of 
duty. 

Under  the  Missouri  act  March  23,  1881,  |g  14. 
16,  giving  a  right  of  action  for  an  Injury  caused 
by  the  "wilful  failure"  of  the  owner,  etc.,  of  a 
•coal  mine  to  keep  a  supply  of  timber  for  props 
when  required.  It  is  a  condition  of  recovery 
i:hat  defendant  had  notice  that  the  timber  and 
props  were  required,  and,  with  such  notice, 
neglected  and  refused  to  supply  them.  Leslie 
-r.  Rich  Hill  Coal  Mln.  Co.  (1802)  110  Mo.  31. 

Where  there  Is  no  reason  but  the  lapse  of 
time  for  supposing  that  repairs  are  needed  in  a 
structure,  the  failure  to  repair  does  not  con- 
-stltute  "wilful  neglect"  within  the  purview  of 
a  statute  (Ky.  Gen.  Stat.  chap.  67,  g  3)  giving 
the  widow,  etc.,  of  one  killed  by  such  negli- 
gence a  right  to  recover  punitive  damages. 
Relnder  v.  Black  &  P.  Coal  Co.  (1890)  12  Ky. 
L.  Rep.  30. 

Under  the  same  statute,  the  fact  that  a  car 
by  which  a  brakeman  was  killed  while  coupling 
It  with  another  was  Improperly  loaded  by  rea- 
son of  the  fact  that  lumber  projected  over  the 
•end  so  as  to  Interfere  with  the  space  necessary 
for  coupling,  or  even  the  fact  that  the  con- 
ductor knew  that  the  car  was  Improperly  load- 
ed, does  not  of  Itself  show  wilful  neglect;  but 
to  constltue  such  neglect  It  must  appear  that 
the  conductor  or  other  person  in  charge  of  the 
train  knew,  or  by  the  use  of  ordinary  care 
could  have  known,  that  the  car  was  so  Improp- 
erly loaded  as  to  Imperil  the  life  of  the  servant 
or  employee.  Louisville  &  N.  R.  Co.  v.  Brice 
<18S6)  84  Ky.  298. 

4.  Statutes  modifying  the  rules  of  evidence. 

The  2d  section  of  Ohio  Stat.  April  2,  1890, 
runs  as  follows:  "If  the  emploj'ee  of  any  such 
corporation  shall  receive  any  injury  by  reason 
of  any  defect  in  any  car  or  locomotive,  or  the 
machinery  or  attachments  thereto  belonging, 
owned,  and  operated,  or  being  run  and  operated 
by  such  corporation,  such  corporation  shall  be 
•deemed  to  have  had  knowledge  of  such  defect 
before  and  at  the  time  such  injury  is  so  sus- 
tained, and  when  the  fact  of  such  defect  shall 
h^  made  to  appear  in  the, trial  of  any  action 
in  the  courts  of  this  state,  brought  by  such  em- 
ployee, or  his  legal  representatives,  against 
Any  railroad  corporation  for  damages,  on  ac- 
<count  of  such  injuries  so  received,  the  same 
-shall  be  prima  facie  evidence  of  negligence  on 
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the  part  of  such  corporation."  Construing 
this  provision  In  Columbus,  H.  V.  &  T.  R.  Co. 
V.  Erlck  (1894)  51  Ohio  St.  146,  the  court  said: 
"The  presumption  of  knowledge  of  the  defect, 
before  and  at  the  time  of  the  Injury,  is,  by 
this  statute,  chargeable  to  the  company;  and 
this  statutory  presumption  cannot  be  overcome 
by  proof  of  facts  which  only  raise  a  presump- 
tion that  the  company  did  not  have  such 
knowledge.  Competent  and  careful  Inspectors 
are  presumed  to  properly  Inspect  the  cars  and 
their  attachments,  but  such  presumption  would 
not  overcome  the  statutory  presumption  of 
knowledge  of  defects  before  and  at  the  time 
of  the  injury.  It  would  take  an  actual  and 
proper  Inspection,  or  its  equivalent,  to  over- 
come the  statutory  presumption  of  knowledge 
of  such  defects." 

Under  the  same  provision  a  railroad  company 
is  liable  for  an  Injury  to  an  employee  from  the 
sudden  starting  of  a  locomotive  by  reason  of 
leaky  valves,  although  it  may  not  have  had 
actual  notice  of  the  defect  Lake  Shore  &  M. 
S.  R.  Co.  V.  Raits  (1894)  10  Ohio  C.  C.  70. 

By  virtue  of  the  provisions  of  the  8d  sectiod 
of  the  same  statute,  a  chief  inspector  of  cars, 
having  other  inspectors  under  him,  is  not  the 
fellow  servant  of  a  brakeman.  Columbus,  H. 
V.  &  T.  R.  Co.  V.  Erlck  (1894)  51  Ohio  St.  146. 

b.  Damage  acts. 

The  common-law  rule  that  a  servant  cannot 
recover  for  injuries  caused  by  defective  ma- 
chinery in  the  absence  of  knowledge,  actual  or 
constructive,  on  the  employer's  part,  is  appli- 
cable to  actions  brought  under  the  various 
damage  acts  allowing  the  representatives  of 
deceased  persons  to  sue  for  the  Injury.  Elliott 
V.  St.  Louis  &  I.  M.  B.  Co.  (1878)  67  Mo.  272  (a 
ruling  upon  1  Wagner's  Stat.  (Mo.)  p.  520,  |  8). 

.      XVI.  Pleading. 

The  rules  of  pleading  in  the  type  of  cases  now 
under  discussion  have  necessarily  been  touched 
upon  to  some  extent  in  foregoing  discussions  of 
general  principles;  but  it  will  be  of  service  to 
the  practitioner  if  we  collect  in  one  subdivi- 
sion the  authorities  bearing  directly  upon  the 
subject. 

a.  Necessity  for  an  averment  of  knowledge  on  the 
mdster^sparL 

The  principle  underlying  all  the  cases  cited 
in  the  foregoing  portion  of  this  note,  that  the 
employer  cannot  be  held  liable  to  a  servant  on 
the  ground  of  negligence  unless  he  is  proved  to 
have  had  knowledge,  actual  or  constructive,  of 
the  abnormal  condition  of  his  instrumentalities 
which  caused  the  servant's  Injury,  has  been 
considered  by  most  courts  to  involve  the  corol- 
lary that  an  averment  to  the  effect  that  the 
employer  had  such  knowledge  is  essential  to 
the  sufficiency  of  the  servant's  declaration. 

This  averment  was  contained  In  the  following 
English  oases  decided  under  the  old  rule  of 
pleading:  Tarrant  v.  Webb  (1856)  18  C.  B.  797. 
25  L.  J.  C.  P.  N.  S.  261;  Roberts  v.  Smith  (1857) 
2  Hurlst.  &  N.  213,  26  L.  J.  Exch.  N.  S.  319,  3 
Jur.  N.  S.  409;  Williams  v.  C lough  (1858)  3 
Hurlst.  &  N.  258,  27  L.  J.  Exch.  N.  S.  325; 
Brown  v.  Accrington  Cotton  Spinning  &  Mfg. 
Co.  (1865)  3  Hurlst.  &  C.  511,  34  L.  J.  Exch.  N. 
S.  208,  13  L.  T.  N.  S.  94;  Da  vies  v.  England 
(1864)  38  L,  J.  Q.  B.  N.  S.  321,  10  Jur.  N.  S. 
1235;  Mellors  v.  Shaw  (1861)  1  Best  &  S.  437, 
30  L.  0.  Q.  B.  N.  S.  333,  7  Jur.  N.  S.  845;  Hail 
V.  Johnson  (1865)  3  Hurlst.  &  C.  589,  34  L.  J. 
Exch.  N.  S.  222,  11  Jur.  N.  S.  180,  11  L.  T.  N. 
S.  779,  13  Week.  Rep.  411;  Griffiths  v.  Oidlow 
(1858)  3  Hurlst.  &  N.  648,  27  L.  J.  Exch.  N.  S. 
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404;  Senior  v.  Ward  (1859)  1  El.  &  El.  385;  Ash- 
worth  V.  Stanwlx  (1861)  80  L.  J.  Q.  B.  N.  S. 
183,  3  BL  &  El.  701,  7  Jar.  N.  S.  467,  4  L.  T.  N. 
S.  85. 

The  rule  of  pleading  under  the  judicature  act 
Is  the  same.  See  Griffiths  v.  London  &  St.  K. 
Docks  Co.  (1884)  L.  R.  13  Q.  B.  Div.  259,  53 
L.  J.  Q.  B.  N.  S.  504.  61  L.  T.  N.  S.  533,  33 
Week.  Rep.  35.  19  J.  P.  100,  cited  in  b,  infra. 

A  complaint  is  Insufficient  which  neither  al- 
leges that  the  defendant  had  notice  of  the  de- 
fect which  caused  the  injury,  nor  states  any 
facts  from  which  such. notice  may  be  inferred. 
Pennsylvania  Co.  y.  Congdon  (1893)  134  Ind. 
226. 

In  Jordan  r.  Wells  (1878)  3  Woods,  527,  per 
.mission  was  refnsed  to  bring  suit  against  a  re- 
ceiver where  petitioner  merely  alleged  that 
**a  person  unskilled  in  running  locomotives  had 
been  put  in  charge"  by  such  receiver,  and 
omitted  to  state  that  he  employed  the  engineer 
with  knowledge  of  his  Incompetency. 

That  a  complaint  which  does  not  allege  spe- 
cifically the  master's  want  of  knowledge  is  de- 
*  fective  and  demurrable,  is  the  established  rule 
in  Indiana  where  the  old  system  of  pleading  is 
still  in  full  vigor.  Evansville  &  T.  H.  R.  Co.  v. 
Duel  (1893)  134  Ind.  156,  relying  on  the  follow- 
ing cases:  Indianapolis  ic  C.  R.  Co.  v.  Love 
(1858)  10  Ind.  654;  Columbus  &  I.  C.  R,  Co.  v. 
Arnold  (1869)  31  Ind.  174;  Pittsburgh,  Ft.  W.  & 
C.  R.  Co.  V.  Ruby  (1871)  38  Ind.  294.  10  Am. 
Rep.  Ill;  Brazil  &  C.  Coal  Co.  v.  Cain  (1884)  98 
Ind.  282;  Slattery  v.  Toledo  &  W.  R.  Co.  (1864j 
23  Ind.  81;  Sullivan  v.  Toledo,  W.  &  W.  R.  Co. 
(1877)  58  Ind.  26;  Bogard  v.  Louisville,  E.  &  St. 
L.  E.  Co.  (1895)  100  Ind.  491;  Pittsburgh.  C.  & 
St.  L.  R.  Co.  V.  Adams  (1886)  105  Ind.  151;  Lake 
Shore  *  M.  S.  R.  Co.  v.  Stupak  (1886)  108  Ind. 
1;  Indiana,  B.  &  W.  B.  Co.  v.  Dailey  (1887)  110 
Ind.  75;  Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak 
(1800)  123  Ind.  210. 

To  the  same  effect,  see  Chicago,  St.  L.  &  P. 
R.  Co.  V.  Fry  (1892)  131  Ind.  319;  Arcade  File 
Works  V.  Juteau  (1896)  15  Ind.  App.  461;  Illi- 
nois C.  R.  Co.  V.  Jewell  (1867)  46  111.  99,  92  Am. 
Dec.  240;  Carruthers  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1895)  65  Kan.  600. 

An  allegation  that  the  defendant  had  knowl- 
edge of  the  defective  condition  of  machinery 
includes  actual  and  Imputed  knowledge,  and 
sufficiently  presents  the  Issue  whether  thert 
has  been  a  negligent  failure  to  inspect  the  ma- 
chinery. Lake  Erie  &  W.  R.  Co.  v.  McHenry 
(1894)  10  Ind.  App.  525. 

The  same  court,  however,  has  recognized  the 
doctrine  that  a  complaint  may  be  sufficient, 
even  without  a  specific  allegation  of  knowl- 
edge, where  the  facts  stated  raise  the  pre- 
sumption that  the  defendant  had  such  knowl- 
edge, as  where  the  complaint  is  of  the  negli- 
gent maintenance  of  a  low  overhead  bridge 
without  any  tell-tales  to  warn  the  trainmen. 
Pennsylvania  Co.  v.  Sears  (1894)  136  Ind.  460. 

This  ruling  seems  to  be  decidedly  inconsist- 
ent with  the  position  it  has  taken  in  other 
cases,  and  embodies  what  is  virtually  the  same 
principle  as  that  which  is  applied  in  the  cases 
referred  to  below,  which  repudiate  altogether 
the  theory  that  a  specific  allegation  of  knowl- 
edge is  necessary. 

In  jurisdictions  where  the  new  forms  of 
pleading  are  observed  there  is  no  difficulty 
about  the  application  of  this  liberal  doctrine. 
Thus,  it  may  be  enforced  with  perfect  pro- 
priety where  the  defendant  is  alleged  to  have 
been  negligent  in  regard  to  inspection,  for  such 
an  averment  clearly  charges  him  with  a  failure 
to  know  what  he  ought  to  have  known. 

In  Wedgwood  v.  Chicago  &  N.  W.  R.  Co. 
(1877)  41  Wis.  478,  the  complaint  was  demurred 
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to  on  the  ground  that  it  did  not  contain  any 
allegation  that  the  master  had  notice  of  the  de- 
feet  which  caused  the  injury.  But  the  court 
held  the  complaint  sufficient,  saying:  "It  is- 
charged  that  the  company  carelessly  and  negli- 
gently omitted  the  usual  and  proper  inspection 
of  the  car,  or  improperly  inspected  It,  and  also* 
allowed  the  projecting  bolt  at  the  end  of  the 
car  to  remain  without  being  cut  off.  The  plain- 
tiff was  wholly  unaware  of  the  dangerous  posi- 
tion of  this  bolt,  and,  while  performing  his 
duty,  was  thrown  down  by  it  and  injured. 
These  facts  would  seem  to  bring  the  case,  with- 
in the  rule  which  Imposes  liability  on  the  mas- 
ter for  an  Injury  to  the  servant  occasioned  by 
a  defect  in  machinery  furnished  the  servant  to 
operate,  where  the  master  has  been  guilty  of 
negligence  in  furnishing  such  machinery,  or, 
knowing  of  a  defect  therein,  fails  to  notify  the- 
servant  of  its  existence.  It  Is  true,  the  defend- 
ant in  the  present  case  is  a  railroad  corpora- 
tion, and  can  only  act  through  officers  or 
agents.  But  this  does  not  relieve  it  from  re- 
sponsibility for  the  negligence  of  its  officers 
and  agents  whose  duty  It  is  to  provide  safe 
and  suitable  machinery  for  its  road  which  Its 
employees  are  to  operate." 

So,  also,  a  declaration  is  not  demurrable- 
which,  although  it  does  not  charge  the  defend- 
ant with  knowledge  of  the  defects  which 
caused  the  injury,  avers  that  such  defect? 
"would  have  been  known  to  the  defendants  but 
for  the  want  of  all  proper  care  and  diligence 
on  their  part."  Noyes  v.  Smith  (1856)  28  Vt. 
59.  65  Am.  Dec.  222. 

Under  the  old  rules  of  pleading  it  was  held 
that  a  declaration  in  an  action  for  injuries  re- 
ceived by  a  servant  in  executing  certain  work 
outside  of  the  scope  of  his  employment  is  in- 
sufficient where  It  merely  alleges  that  the  de- 
fendants required  the  plaintiff  to  do  that  work, 
well  knowing*  at  the  time  that  the  plaintiff" 
was  unfit  for  such  duty,  and  contains  no  aver- 
ment that  the  defendants  knew  there  was  dan- 
ger in  the  work,  or  even  that  the  work  was 
dangerous.  Smyly  v.  Glasgow  &  L.  Stean> 
Packet  Co.  (1868)  16  Week.  Rep.  483. 

In  some  cases  it  has  been  held  that  the  em- 
ployer's knowledge  need  not  be  affirmatively 
averred  where  there  is  a  general  allegation  of 
negligence. 

This  Is  the  accepted  doctrine  in  West  Vir- 
ginia. Hoffman  v.  Dickinson  (1888)  31  W.  -Va. 
142. 

In  South  Carolina  also  it  has  been  held  that 
in  an  action  to  recover  damages  for  an  Injury 
done  by  a  master  to  his  servant,  an  allegation 
that  the  injury  was  sustained  by  reason  of  neg- 
lect of  duty  on  the  master's  part  in  furnishing 
proper  machinery  for  the  work  required  of  the 
servant  is  not  insufficient  in  failing  to  allege 
further  that  the  master  knew  of  the  defect  in 
the  machinery;  as  want  of  knowledge,  through 
no  absence  of  due  diligence  in  acquiring  it,  is 
a  matter  of  defense,  and  therefore  need  not  be 
set  forth  as  a  part  of  plaintiff's  cause  of  action. 
Branch  v.  Port  Royal  &  W.  C.  R.  Co.  (1892)  35 
S.  C.  405.  The  court  said:  "We  think,  there- 
fore, that  knowledge  on  the  part  of  the  defend- 
ant company  in  this  case  of  the  defect  in  the 
machinery,  by  reason  of  which  the  injury  com- 
plained of  was  sustained,  constitutes  no  part 
of  the  plaintiff's  cause  of  action,  but  Is  a  mat- 
ter of  defense.  Indeed,  to  hold  otherwise 
would,  as  it  seems  to  us,  in  violation  of  the 
well-settled  rule  as  to  the  degree  of  negligence 
which  would  make  the  master  liable  to  his 
servant,  require  a  much  higher  degree  of  neg- 
ligence; for  where  a  master  knowingly  fur- 
nishes his  servant  with  machinery  so  defective 
as  to  be  unsafe,  he  displays  such  a  reckless  dis- 
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regard  of  human  life,  that  his  conduct  could 
not  properly  be  characterized  as  exhibiting 
anything  less  than  the  grossest  negligence.  If, 
therefore,  knowledge  on  the  part  of  the  master 
of  the  defect  in  the  machinery  constitutes  an 
essential  element  In  the  cause  of  action,  then  it 
follows  that  the  only  degree  of  negligence  for 
which  a  master  could  be  held  liable  for  an  in- 
Jury  sustained  by  his  pervant,  by  reason  of  a 
defect  in  the  machinery  with  which  he  is  fur 
nished  to  do  the  work  for  which  he  Is  employed, 
would  be  the  grossest  negligence:  but  if  it 
is  held,  as  we  do  hold,  that  want  of  knowledge 
on  the  part  of  the  master  is  a  matter  of  de- 
fense, which,  if  shown,  may  excuse  the  failure 
to  perform  an  acknowledged  duty,  then  no  such 
consequence  follows,  and  the  well-settled  rule 
of  ordinary  negligence  may  be  applied." 

In  Illinois  the  inference  that  a  specific  alle- 
gation that  the  defendant  knew  of  the  defect 
which  caused  the  servant's  injury  is  not  nec- 
essary where  the  duty  to  keep  the  instrumen- 
tality free  from'  defects  and  the  breach  of  that 
duty  are  averred,  has  been  deduced  from  the 
general  principle  that  the  law  charges  every 
accountable  person  with  a  knowledge  of  his 
duty,  and  of  what  he  has  or  has  not  done.  A 
complaint,  therefore,  which  sets  out  the  mas- 
ter's duty  and  its  nonfulfilment  must,  in  this 
point  of  view,  be  regarded  as  embracing,  by  im- 
plication, an  allegation  that  he  knew  what  his 
obligation  was  in  the  premises,  and  his  own 
failure  to  do  what  was  incumbent  upon  him  by 
reabon  of  that  obligation.  Chicago  &  E.  I.  R. 
Co.  V.  nines  ilfifO)  132  111.  161. 

In  Missouri  a  distinction  seems  to  l>e  taken 
between  cases  in  which  the  breach  of  duty  is 
ono  of  falling  to  repair,  and  those  in  which  the 
breach  is  a  failure  to  provide  instrumentali- 
ties. 

If  the  former  omission  is  the  gravamen  of  the 
complaint,  the  petition  must  allege  that  the 
master  had  kno^rledge,  actual  or  constructive, 
of  the  condition  of  the  Instrumentality.  Cur- 
rent V.  Missouri  P.  R.  Co.  (1S85)  86  Mo.  62. 

On  the  other  hand,  it  is  held  that  a  petition, 
in  an  action  by  a  servant  against  a  master  for 
furnishing  defective  machinery,  setting  forth 
the  facts,  need  not  specifically  allege  that  the 
master  knew,  or  might  have  known,  of  the  de- 
fect, or  aver  absence  of  knowledge  or  means  of 
knowledge  of  defect  on  the  part  of  the  plain- 
tiff. Crane  v.  Missouri  P.  R.  Co.  (1885)  87  Mo. 
588.  The  court  said:  "To  sustain  the  allega- 
tion In  the  petition  that  defendant  negligently 
furnished  a  car  that  was  defective  and  unsafe, 
the  plaintiff  would  be  required  to  prove  the 
fact  that  the  car  was  uosafe;  and,  also,  the 
fact  that  defendant  either  knew,  or  by  ordinary 
care  might  have  known,  of  the  defect,  because 
without  such  proof  the  charge  of  negligence 
would  be  unsustalned.  The  charge  that  de- 
fendant negligently  furnished  a  defective  and 
unsafe  car,  stating  wherein  it  was  defective,  is 
as  broad  ns  if  the  charge  bad  been  that  the  de- 
fendant furnished  such  car,  which  it  either 
knew,  or  might  have  known  by  due  care,  was 
defective  and  unsafe.  In  either  case  he  would 
have  to  make  the  same  proof."  This  case  was 
followed  in  Johnson  v.  Missouri  P.  R.  Co.  (1888) 
96  Mo.  340. 

In  Hall  V.  Missouri  P.  R.  Co.  (1881)  74  Mo. 
296,  we  find  the  following  ruling:  "A  petition 
which  alleges  that  defendant,  a  railroad  com- 
pany, negligently  and  carelessly  permitted  a 
loose  iron  rail  to  remain  upon  the  path  along- 
side the  track  used  by  switchmen  in  the  neces- 
sary discharge  of  their  duties,  Is  not  defective 
by  reason  of  the  omission  to  allege  that  defend- 
ant had  knowledge,  or  by  ordinary  attention 
to  Its  duties  would  have  known,  that  the  rail 
41  L.  R.  A. 


lay  upon  the  path.  The  omitted  statement  is 
substantially  contained  in  the  allegation 
made."  This  case  may  perhaps  be  explained 
on  the  theory  that  the  petition  implied  alleged 
negligence  in  regard  to  inspection.  Otherwise 
it  is  not  tery  easy  to  reconcile  it  with  the  dis- 
tinction apparently  made  by  the  court  between 
a  failure  to  repair,  and  a  failure  to  provide,  ap- 
pliances. 

At  one  time  the  same  relaxation  of  the  com- 
mon rule  was  admitted  in  Indiana.  Louisville, 
K.  &  St.  L.  Consol.  R.  Co.  v.  Utz  (1892)  13;^  Ind. 
265;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams 
(1886)  105  Ind.  151;  Cleveland,  C.  C.  &  I.  R.  Co. 
V.  Wynant  (1885)  100  Ind.  160;  Ohio  &  M.  R. 
Co.  V.  Pearcy  (1891)  128  Ind.  197.  See  also  New 
Albany  Forge  &  Rolling  Mill  v.  Cooper  (1892) 
131  Ind.  363,  noted  in  XVII..  a,  infra. 

But  these  cases  were  definitely  overruled  by 
Evansville  &  T.  H.  R.  Co.  v.  Duel  (1893)  134 
Ind.  156.  There  the  court  made  the  following 
comments  on  two  earlier  cases:  "In  Jenney 
Electric  Light  &  P.  Co.  v.  Murphy  (1888)  115 
Ind.  566,  it  is  said,  on  page  568:  'If  an  em- 
ployee, reposing  confidence,  as  he  has  a  right 
to,  in  the  prudence  and  caution  of  the  em- 
ployer, relies  upon  the  adequacy  of  the  imple- 
ments put  into  his  hands  to  work  with,  and 
upon  the  safety  of  the  place  assigned  him  to 
work,  and  sustains  injury  in  consequence  of 
the  failure  or  neglect  of  the  employer  to  dis- 
close latent  defects  or  perils  which  the  latter 
knew,  or  which  he  should  have  known  of  by 
the  exercise  of  reasonable  diligence,  the  em- 
ployee is  entitled  to  remuneratfou  lor  his 
loss,'— citing  numerous  authorities.  While  we 
do  not  regard  this  holding  as  at  variance  with 
any  of  the  cases  cited  by  us,  we  cite  it  as 
probably  suggesting  this  conclusion:  That 
where  the  defect  or  peril  is  latent,  it  should 
appear  affirmatively  that  the  master  knew  of 
It,  or  such  facts  should  be  pleaded  as  to  show 
that  by  reasonable  diligence  he  should  have 
known  It.  .  .  .  The  case  of  Ohio  &  M.  R. 
Co.  V.  Pearcy  (1891)  128  Ind.  197,  is  suggested 
as  In  conflict  with  the  earlier  cases  cited  in 
this  opinion.  If  such  conflict  existed  we  should 
not  hesitate  to  hold  with  the  great  weight  of 
authority  against  the  pleading  in  question  here; 
but  in  that  case,  as  we  understand  it,  the  turn- 
ing point  is  upon  the  allegations  of  the  .luratlon 
of  the  defect  complained  of,  for  such  time  as 
that  the  court  held  the  defendant  to  have  had 
imputed  knowledge  of  the  defect.  The  allega- 
tion was  that  the  defect  existed  on  the  day  of 
the  injury,  'and  for  many  days  prior  thereto.' 
Whether  that  case  can  be  upheld  is  not  now  a 
question  before  us." 

The  converse  of  the  above  principle  is  exem- 
plified In  such  rulings  as  these: 

A  count  alleging  that  the  defendants,  well 
knowing  that  certain  carcases  of  animals  were 
diseased  and  Infectious,  employed  the  plaintiff, 
who  was  ignorant  that  they  were  diseased,  to 
cut  them  up,  whereby  the  plaintiff  became  In- 
fected and  was  injared,  discloses  a  good  cause 
of  action.  Davies  v.  England  (1864)  33  L.  J.  Q. 
B.  N.  S.  321,  10  Jur.  N.  S.  1235. 

In  an  action  against  a  railroad  company  for 
damages  sustained  by  reason  of  a  defective 
switch-lock,  causing  a  derailment  of  an  engine 
and  cars,  the  complaint  Is  sufficient,  which  al- 
leges the  duty  of  defendant  in  the  premises, 
and  also  knowledge  of,  and  negligence  concern- 
ing, the  defective  machinery,  and  plaintiff's 
freedom  from  contributory  negligence.  Ohio  & 
M.  R.  Co.  V.  Heaton  (1894)  137  Ind.  1. 

A  complaint  alleging  the  building  of  a  rail- 
road bridge  of  insufilcient  height  over  its  track; 
that  the  company  had  knowledge  of  the  fact, 
and  that  it  was  unsafe  for  its  brakemen;  that 


148 


MioaiGAN  SuPBSiiB  Court. 


Jan., 


plaintiff  was  Ignorant  of  the  fact;  that  while 
in  the  course  of  his  employment  he  was  struck 
by  the  bridge  and  injured,— is  good  on  demur- 
rer. Baltimore  &  O.  &  C.  R.  Co.  v.  Rowan 
<1885)  104  Ind.  88.  The  court  said:  "It  will 
not  do,  we  tliink,  to  say  that  these  facts  were 
not  sufficient  to  constitute  a  cause  of  action 
against  appellant  for  the  recovery  of  such  dam- 
•  ages  as  appellee  sustained.  It  seems  to  us  that 
a  railroad  company  is,  and  ought  to  be,  re- 
quired to  construct  and  maintain  its  roadway 
and  appendages,  and  its  overhead  structures, 
in  such  manner  and  condition  that  its  employee 
or  servant  can  do  and  perform  all  the  labors 
and  duties  required  of  him.  with  reasonable 
safety." 

Where  the  plaintiff  was  hurt  while  he  was 
undertaking  to  pass  over  a  revolving  shaft,  the 
negligence  of  the  defendant  is  sufficiently  al- 
leged, where  there  Is  an  averment  to  the  effect 
that  it  was  negligence  to  construct  the  shaft 
without  a  covering  so  as  to  protect  employees 
from  it  while  the  machinery  was  in  operation, 
as  It  was  dangerous  In  that  condition;  that  the 
danger  was  known  to  the  defendant,  or  might 
have  been  known  by  the  exercise  of  reasonable 
care;  and  that  such  danger  was  not  known  to 
appellant.  Miller  v.  Itasca  Cotton  Seed  Oil  Co. 
(ISSyr,  Tex.  Civ.  App.)  41  S.  W.  366. 

b.  Nece9Stty  for  an  averment  of  ignorance  on  Uu 
TpHaintif*8  part. 


It  Is  well  settled  that  "an  employee  cannot 
recover  for  an  Injury  suffered  In  the  course  of 
his  business  from  defective  machinery,  unless 
the  employer  knew  or  ought  to  have  known  of 
It.  and  the  employee  did  not  know  It.  or  had 
not  equal  means  of  knowing  it."  Hayden  v. 
Smithville  Mfg.  Co.  (1861)  29  Conn.  548. 

To  bar  the  servant's  action,  "the  unfitness  of 
the  instrumentality  must  have  been  unknown 
to  him,  or  such  as  a  reasonable  exercise  of 
skill  and  diligence  In  his  department  of  service 
would  not,  have  discovered  to  him."  2  Thomp. 
Neg.  071.  Quoted  with  approval  In  5<Lilo8  v. 
Richie  (1896)  8  Colo.  App.  393. 

This  was  the  English  rule  of  pleading  before 
the  passage  of  the  judicature  act  of  1873,  and 
It  remained  unaltered  by  that  act. 

In  Griffiths  v  London  &  St.  K.  Docks  Co. 
(1884)  L.  R.  13  Q.  B.  Div.  259,  53  L.  J.  Q.  B.  N. 
S  504,  51  L.  T.  N.  S.  533,  33  Week.  Rep.  35,  49 
J."  P.  100.  Affirming  L.  R.  12  Q.  B.  Div.  403, 
and  Approving  Williams  v.  Clough  (1858)  3 
Hurlst.  &  N.  258,  27  L.  J.  Exch.  N.  S.  325.  as  a 
whole,  but  not  expressing  any  opinion  as  to  the 
suggestion  of  Bramwell,  B.,  that  the  deciaia- 
tlon  ought  to  have  gone  further  and  shuwa  that 
the  servant  had  not  the  means  of  knowing  the 
danger.  It  was  said  by  Bowen,  L,  J. :  "The  old 
form  of  declaration  used  to  show  that  tlie  Oan 
ger  which  caused  the  accident  was  known  to 
the  master  and  unknown  to  the  servant.  Both 
these  allegations  are  material,  because  wituout 
them  there  Is  no  cause  of  action,  and  amesa  It 
was  proved  at  the  trial  directly,  or  th:u  there 
were  facts  fr«»m  which  it  might  be  inferred, 
that  the  servant  was  Ignorant  of  the  danger,  ho 
would  be  nonsuited."  ^  ^   ,. 

In  the  same  case  also  it  was  remarked  by 
Brett,  M.  R.:  "The  question  is  whether  a 
prima  facie  cause  of  action  Is  shown  In  the 
statement  of  claim  In  this  action.  Now  where 
it  Is  an  action  by  a  servant  against  his  master 
for  the  wrongful  condition  of  machinery  on  the 
premises  on  which  the  servant  Is  to  act,  or  of 
the  condition  of  the  means  by  which  the  serv- 


ger  in  any  of  these  things  owing  to  the  neg'i- 
gence  of  the  master,  he  shows  no  cause  of  ac- 
tion. That  was  decided  many  years  ago  by 
Priestley  v.  Fowler  (2)  (1837)  3  Mees.  &  W.  1. 
Mm  ph.  &  H.  305,  1  Jur.  987.  If  the  danger  U 
one  which  was  known  to  the  master  and  not 
to  the  servant,  the  knowledge  of  the  master 
and  the  want  of  knowledge  of  the  servant  make 
together  a  cause  of  action,  and  as  It  Is  neces- 
sary that  these  two  things  should  exist  In 
order  to  form  a  prima  facie  cause  of  action,  it 
Is  necessary  that  they  should  be  shown  to  exist 
In  the  statement  of  claim.'' 

Watling  V.  Oastler  (1871)  L.  R.  6  Exch.  73. 
40  L.  J.  Exch.  43,  23  L.  T.  N.  S.  815.  19  Week. 
Rep.  388,  was  distinguished  on  the  ground  that 
the  Ignorance  of  the  plaintiff  was  to  be  Inferred 
from  the  averment  in  the  declaration  "by  rea- 
son of  the  premises"  which  involve  such  igno- 
rance (per  Bowen,  L.  J.). 

A  complaint  Is  not  demurrable  on  the  ground 
that  because  It  alleges  a  defect  In  a  coupling 
apparatus  to  ha^e  been  "patent  and  open  to 
the  inspection  of  the  railway  company  if  an 
examination  of  the  same  had  been  made,"  It 
shows  the  defect  to  have  been  one  which  was 
obvious  to  ordinary  careful  observation,  and 
consequently  one  which  the  plaintiff  might 
have  avoided  by  the  exercise  of  due  care.  The 
words  will  be  construed  as  meaning  that  the 
defect  was  one  which  could  have  been  easily 
discovered  In  a  careful  examination  by  the 
company's  Inspectors.  Louisville,  N.  A.  &  C. 
B.  Co.  V.  Howell  (1896)  147  Ind.  286. 

The  same  rule  has  been  laid  down  in  some 
American  cases:  Big  Creek  Stone  Co.  v.  Wolf 
(1894)  138  Ind.  496:  Norfolk  &  W.  R.  Co.  v. 
Jackson  ri888)  85  Va.  489;  Bogenschutz  v. 
Smith  (18S6)  84  Ky.  330. 

But  although  such  an  averment  Is  most  com- 
monly inserted,  it  would  scarcely  be  held  in- 
dispensable by  any  court  which  has  adopted 
the  more  liberal  theories  of 'modern  pleading 
whicli  are  accepted  In  most  of  the  states. 

In  W^est  Virginia  the  petition  need  not  al- 
lege Ignorance  on  the  plaintiff's  part.  Hoffman 
V.  Dickinson  (1888)  31  W.  Va.  142. 

Some  cases  require  the  servant  to  <illege  also 
his  own  freedom  from  contributory  negligence. 
Whether  such  an  averment  Is  necessary  de- 
pends upon  the  view  which  may  be  hold  as  to 
the  burden  of  proof  In  regard  to  that  defense, 
and  upon  the  strictness  with  which  the  formal 
rules  of  pleading  may  be  adhered  tu.  I.ut  the 
question  doeq  not  involve  any  elements  pecul- 
iar to  actions  by  injured  servants,  and  for  the 
decisions  on  the  subject  reference  must  be  had 
to  general  treatises  on  negligence. 

if  the  plaintiffs  want  of  skill  is  relied  on  lor 
the  purpose  of  showing  that  the  injuries  did 
not  proceed  from  the  plaintiff's  own  careless- 
ness, it  must  be  shown  that  the  work  required 
skill.  This  will  not  be  Inferred  from  averments 
that  the  defendants  knew  they  had  not  em- 
ployed a  skillful  person  to  do  the  work,  and 
knew  that  the  plaintiff  was  unskilled,  and  an 
unfit  and  improper  person.  Smyly  y.  Glasgow 
&  L.  Steam  Packet  Co.  (1868)  16  Week.  Rep. 
483. 


c.  What  partUndaritu  is  required  in  the  BertunVs 
petition. 

In  an  action  for  injuries  caused  by  the  de- 
fective condition  of  an  engine,  a  complaint  Is 
sufficiently  specific  which  alleges  that  the 
throttle  leaked,  and  that  there  were  other  de- 
fects known  to  the  defendant  and  unknown  to 


Ices  of  the  servant  are  to  be  fulfilled,  If  the    the  plaintiff.    Wabash  &  W.  R.  Co.  v.  Morgan 
fiervant  confines  the  allegations  in   his  state-    (1892)  132  Ind.  430. 

ment  of  claim  to  alleging  the  existence  of  dan  '     A  count  charging  the  employer  with  liability 
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by  renson  of  the  known  Incompetency  of  a  gerv 
ant  is  not  demurrable  because  It  uoes  not  set 
out  the  particulars  of  the  Incompeten-T.  John- 
ston V.  Canadian  P.  E.  Co.  (1892)  50  Fed.  Kei>. 

The  exact  time  that  a  railway  company  has 
known  of  the  defective  condition  of  an  engine, 
and  of  the  incc»mpetency  and  carelessness  of 
an  engineer,  is  not  so  material  that  the  court 
will  grant  a  motion  to  make  a  complaint  more 
specific,  on  the  ground  that  It  merely  alleges 
that  these  facts  have  been  long  known  to  the 
defendant.  Wabash  &  W.  B.  Co.  v.  Morgan 
(1892)  132  Ind.  430. 

A  plaintiff  is  not  required  to  state  in  his 
complaint  the  names  of  the  officers  of  the  de- 
fendant through  whom  he  expects  to  bring  no- 
tice to  the  defendant  of  the  negligent  habits 
of  the  engineer  in  charge  of  a  train  upon 
which  the  plaintiff  was  Injured.  Lake  Shore  & 
M.  S.  R.  Co.  V.  Stupak  (1890)  123  Ind.  210. 

An  averment  of  knowledge  is  sufficient.  The 
evidentiary  facts  showing  how  the  defendant 
knew  need  not  be  alleged.  Consolidated  Coal 
Co.  V.  Scheiber  (1896)  (J5  111.  App.  304. 

As  a  matter  of  pleading,  Jt  is  not  materia] 
whether  the  alleged  defect,  provided  it  Is  point- 
ed out  with  particularity,  was  in  the  construc- 
tion or  arose  from  the  w^ant  of  repair.  Gut- 
ridge  v.  Missouri  P.  R.  Co.  (1887)  94  Mo.  4(i8. 

A  general  averment  that  the  defendant  vio- 
lated his  duty  in  being  Ignorant  of  the  quality 
of  a  flagstone  on  which  the  plaintiff  was  re- 
quired to  stand  in  doing  his  work  Is  not  suffi- 
cient. The  complaint  must  set  forth  the  facts 
out  of  which  the  duty  to  furnish  such  an  agency 
arises,  and  also  allege  knowledge  on  the  mas- 
ter's part  that  it  was"  of  such  a  quality  as  to 
expose  to  danger  anyone  who  stood  upon  It 
I'otts  v*.  Plunkett  (1859)  9  Ir.  C.  L.  Rep.  290. 

But  certain  formal  defects  are  cured  by  the 
verdict: 

In  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Harper 
(18S4)  44  Ark.  524,  the  court.  In  discussing  a 
complaint,  said:  "Critically  considered  his 
complant  charges  an  injury  to  a  servant  by  a 
coservant,  and  nothing  more.  It  is  the  well- 
established  rule  of  this  court  that  the  master 
cannot  be  made  to  respond  in  damages  for  this. 
The  defendant,  however,  made  no  objection  to 
the  sufficiency  of  the  complaint,  but  denied  all 
knowledge  of  defects  In  the  exploded  engine,  as 
well  as  a  want  of  care  on  Its  part,  and  permit- 
ted the  plaintiff  to  Introduce  evidence  tending 
to  show  that  the  boiler  of  the  engine  which 
caused  the  injury  was  defective,  and  that  the 
agents  of  the  company  who  were  charged  with 
the  duty  of  repairing  it,  ought  to  have  known 
of  the  defects.  After  verdict  for  the  plaintiff 
the  complaint  may  be  considered  as  amended  to 
conform  to  this  proof,  and  the  defendant  can 
take  nothing  by  the  motion  in  arrest  of  Judg- 
ment.   The  court  was  right  in  overruling  it  " 


d.  Necesgity  for  an  agreement  hetxoeen  the  aUegations 
and  tM  proof. 

Where  a  workman  In  the  employ  of  a  tele- 
graph company  is  injured  through  a  defective 
telfgrnph  pole,  the  allegation  of  negligence  Is 
sustained  by  proving  the  danger  from  the  de- 
fect In  the  pole,  and  that  it  was  known  to  the 
defendrnts.  Byron  v.  New  York  State  Print- 
ing Teleg.  Co.  (1857)  26  Barb.  39. 

A  declaration  alleging  that  the  defendant 
careles.sly  and  negligently  permitted  a  railroad 
track  and  a  car  to  become  and  remain  de- 
fective is  sustained  by  evidence  that  they  be- 
came and  remained  defective  through  his  per- 
sonal negligence  in  not  discovering  and  rem- 
edying the  defects,  if  he  took  upon  himself 
41  L.  R.  A. 


that  branch  of  the  business.     Fifleld  v.  North- 
ern R.  Co.   (1860)  42  N.  H.  225. 

In   Michigan    C.    R.    Co.    v.    Dolan    (1876)    82 
Mich.  510,  the  special  incompetence  alleged  in 
the  proof  was  that,  when  the  offending  servant 
was  awakened   by   the  person   whose  duty   it 
was  to  awaken  and  call  the  conductors   who 
were  to  run  trains,  he  told  the  caller  he  did 
not  feel  able  to  go,  and  the  latter  told  him  he 
would  have  to  go  because  there  was  no  one  else 
to  go.    The  court  remarked  that  It  was  ques- 
tionable whether  the  declaration  averred  any- 
thing which  would  authorize  proof  of  general 
incompetence;  but  tUere  was,  in  their  opinion, 
no  proof  either  that  the  servant  was  incompe- 
tent, or  that  there  was  any  reason  to  suppose 
it;  that  question  was  regarded  as  Immaterial. 
In  Current  v.   Missouri   P.   R.   Co.    (1885)  86 
Mo.  62,  the  charge  in  the  petition  was  that  a 
handhold    was    "Imperfectly,    defectively,    and 
dangerously  constructed,   In  this,  that  it  was 
not   fastened   to   the   brakestaff   securely   and 
safely,'  "    etc.    The    court    said:    "The    plain 
meaning  of  this  charge  Is  that  the  handhold 
was  so  constructed  originally  that  the  defect 
was  in  the  design  itself.    Such  being  the  cause 
of  action  alleged.  In  order  to  make  a  good  peti- 
tion, it  was  necessary  to  state  that  the  compa- 
ny negligently  or  carelessly  adopted  that  hand- 
brake or  continued  to  use  it  after  ascertaining 
its  unfitness.    We  are  inclined  to  .the  opinion 
that  the  petition  does  not  state* any  cause  of 
action.    But, however  that  may  be,  it  certainly 
was  error  to  admit   evidence  that   the   hand- 
brake was  out  of  repair,  and  that  the  company 
neglected  to  repair  it.     No  such  cause  of  action 
was  stated  in  the  petition,  and  there  was  an  en- 
tire failure  of  proof  of  the  cause  of  action  al- 
leged.   There    was    no    evidence    adduced    by 
plaintiff  tending  to  prove  that  the  brakewheel 
or   handhold   was   Imperfectly,   defectively,   or 
dangerously   constructed,    but   only   that   from 
use  its   fastening  to  the  brakestaff  had  been    . 
weakened." 

Where  there  is  no  allegation  in  the  complaint 
that  the  defendant  had  been  negligent  in  as 
certaining  the  habits  of  its  engineer,  or  that  it 
has  failed  to  avail  itself  of  the  means  at  its 
command  to  ascertain  such  habits,  so  much  of 
the  special  verdict  as  finds  that  the  defendant 
had  ample  means  of  knowing  such  habits  will 
be  regarded  as  a  finding  outside  the  issues,  and 
will  be  disregarded  by  the  supreme  court. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak  (1889)  123 
Iu(i    210. 

In  an  action  for  Injuries  received  by  plaintiff 
while  in  defendant's  employ  in  digging  a  shaft 
where  the  complaint  avers  that,  as  a  conse- 
quence of  the  careless  manner  in  which  the 
shaft  was  constructed,  and  the  neglect  of  de- 
fendant in  not  planking  or  properly  securing 
the  sides  thereof,  without  any  fault  on  plain- 
tiff's part,  the  sides  of  the  shaft  fell  in  upon 
him,  and  that  defendant,  "well  knowing  in  the 
premises  the  danger  of  said  shaft  to  those  em- 
ployed therein."  negligently,  etc.,  directed  plain- 
tiff to  proceed  to  the  bottom  thereof  and  dig 
there,  without  advising  him  of  the  danger  etc 
and  the  negligence  shown  by  the  proof  (if  any) 
Is  that  defendant,  being  aware  of  the  existence 
of  a  fissure  in  the  side  of  the  shaft  (at  a  point 
where  it  caved  in)  neglected  to  inform  plaintiff 
of  it,  the  cause  of  action  proved  is  substantially 
alleged  in  the  complaint,  or,  at  the  least,  the 
variance  is  not  such  as  to  mislead  the  defend- 
int,  and  may  be  disregarded.  Strahlendorf  v 
Rosenthal  (1872)  30  Wis.  674. 

XVII.  Burden  of  proof ;  opinions  as  evidence. 
As  to  statutes  modifying  the  rules  of  evidence 
see,  I,  a,  4,  aupra. 
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a.  Burden  of  proof. 


The  propositions  of  law  upon  which  a  verdict 
may  be  predicated  for  the  plaintiff  are  (1)  that 
there  must  have  been  a  defect  by  reason  of 
which  the  plaintiff  was  Injured,  and  (2)  if  that 
l8  found,  that  the  defendant  must  have  been 
guilty  of  negligence  In  respect  to  It,  which 
might  be  established  by  showing  either  that 
the  defendant  knew  of  such  defect,  or,  as  some 
of  the  authorities  express  It,  ought  to  have 
Icnown  It,  or,  as  more  accurately  expressed  In 
others,  that  the  defendant  failed  to  exercise 
reasonable  care  and  diligence  to  examine  and 
ascertain  whether  the  chain  was  defective,  and 
that  the  exercise  of  such  care  would  have  dis- 
covered It.  De  Graff  v.  New  York  C.  &  H.  R. 
R.  Co.  (1879)  76  N.  Y.  125. 

To  entitle  a  servant  to  recover  for  defects  in 
the  appliances  of  the  business,  he  is  ordinarily 
required  to  show,  (1)  that  the  appliance  in 
question  was  defective;  (2)  that  the  employer 
knew,  or  ought  to  have  known,  of  the  defect; 

(3)  that  the  employee  did  not  know  of  it,  and 
that  the  injury  complained  of  resulted  in 
spite  of  ordinary  care  on  his  part.  Norfolk  & 
W.  R  Co.  V.  Jackson  (1888)  85  Va.  489. 

Where  a  railroad  employee  is  injured  while 
uncoupling  cars,  to  create  a  liability,  he  must 
show,  (1)  the  defective  condition  of  the  car;  (2) 
an  injury  resulting  therefrom  ;  (3)  notice,  actual 
or  presumptive,  of  such  defect  to  the  owner; 

(4)  that  the  party  injured  was  in  the  exercise 
of  ordinary  care.  Chicago,  B.  &  Q.  R.  Co.  v. 
Montgomery  (1884)  15  111.  App.  205. 

In  an  action  against  a  railroad  company  for 
the  death  of  an  engineer,  an  Instruction  that,  If 
the  jury  find  that  such  Injuries  and  death  were 
the  result  of  defect  or  defects  in  the  engine 
operated  by  the  deceased;  that  the  company 
operating  the  road  knew  of  such  defects,  or 
might  have  known  of  them  by  the  use  of  such 
care  as  a  person  of  ordinary  prudence  would 
have  used  under  similar  circumstances;  and 
that  deceased  did  not  know  of  such  defects,  and 
could  not  have  known  of  them  by  the  use  of 
ordinary  care  and  prudence,  the  plaintiff  is  en- 
titled to  recover,— Is  substantially  correct. 
Missouri  P.  R.  Co.  v.  Henry  (1889)  75  Tex.  220, 
220. 

That  the  burden  of  proving  the  employer's 
knowU'dge  of  the  danger  to  which  the  servant 
was  exposed  lies  on  the  plaintiff,  is  necessarily 
implied  In  all  the  cases  cited  In  the  foregoing 
subdivisions  of  this  note.  The  following  addi- 
tional cases  may  be  referred  to  as  laying  down 
this  principle  in  specltlc  terms.  Johnson  v. 
Chesapeake  &  O.  R.  Co.  (1892)  36  W.  Va.  73; 
Arcade  File  Works  v.  Juteau  (1896)  15  Ind. 
App.  461;  Dlsher  v.  New  York  C.  &  H.  R.  R. 
Co.  (1883)  94  N.  Y.  622;  Meutzer  v.  Armour 
(1883)  18  Fed.  Rep.  375;  Mason  v.  Richmond  & 
D.  R.  Co.  (1892)  111  N.  C.  482,  18  L.  R.  A.  845: 
Columbus,  C.  &  I.  Cent.  R.  Co.  v.  Troesch  (1873) 
68  111.  545,  18  Am.  Rep.  578;  Stafford  v.  Chica- 
go, B.  &  Q.  It.  Co.  (1885)  114  III.  244;  St.  Louis, 
A.  &  T.  H.  R.  Co.  V.  Corgan  (1891)  49  III.  App. 
229;Snodgras8  v.  Carnegie  Steel  Co.  (1896)  li3 
Pa.  22S;  Condon  v.  Missouri  P.  R.  Co.  (1883)  78 
Mo.  567;  St.  Louis,  T.  .M.  &  S.  R.  Co.  v.  Gaines 
(1885)  46  Ark.  555;  Atchison,  T.  &  S.  F.  U.  Co. 
v.  Ledbetter  (1885)  34  Kan.  326. 

In  Hudson  v.  Charleston,  C.  &  C.  R.  Co.  (1889) 
104  N.  C.  491,  a  Judgment  for  the  plaintiff  was 
reversed  on  the  ground  that  the  trial  Judge  er- 
roneously charged  the  Jury  that  if  they  found 
the  appliance  which  caused  the  injury  to  be  de- 
fective ''It  devolved  on  the  defendant  corpora- 
tion to  show  that  Its  condition  was  not,  and 
could  not  by  the  exercise  of  reasonable  care 
have  been  known  to  Its  officers." 
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In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Ledbetter 
(1885)  34  Fan.  320,  the  appellate  court  set  artde 
a  verdict  for  the  plaintitt.explalnlng  Its  vlewa 
as  follows:  "AH  the  authorities  hold  that  a 
railroad  company  in  a  case  like  the  present  Is 
liable  only  for  negligence,  and  that  it  devolves 
upon  the  plaintiff  to  show  the  negligence ;  or, 
in  other  words,  that  it  devolves  upon  the  plain- 
tiff to  prove  all  the  facts  which  constitute  or 
make  apparent  the  alleged  negligence.  In  the 
present  case  the  plaintiff  has  failed  to  make  any 
such  showing.  He  has  not  shown,  nor  was  It 
shown,  that  the  railroad  company  had  any 
knowledge  of  the  defect  existing  in  the  draw- 
bar or  in  some  of  Its  accompanying  appliances 
prior  to  or  at  the  time  of  the  injury,  or  that 
such  defect  had  existed  for  any  considerable 
length  of  time;  nor  what  was  the  nature  or 
character  of  the  defect, — that  it  was  obvious  or 
manifest,  or  could  have  been  discovered  by  the 
exercise  of  reasonable  care  and  diligence,  oi 
by  any  of  the  ordinary  tests  employed  by  car 
inspectors;  nor  that  the  car  had  not  been  prop- 
erly inspected  by  the  car  inspectors  at  one  or 
both  of  the  yards  at  Emporia;  and  not  show- 
ing any  of  these  things  we  think  the  plaintiff 
has  failed  to  show  negligence  on  the  part  of  the 
rairoad  company.— failed  to  show  a  cause  of  ac- 
tion against  the  railroad  company,— and  there- 
fore he  is  not  entitled  to  recover  upon  his  pres- 
ent presentation  of  this  case.'* 

The  same  rule  prevails  In  regard  to  actions 
brought  under  the  various  employers'  liability 
acts  which  contain  a  provision  making  the  mas- 
ter liable  where  the  defect  in  the  machinery  or 
appliance  which  an  employee  was  required  to 
use  'arose  from,  or  was  not  discovered  or  rem- 
edied owing  to,  the  negligence  of  the  employ- 
er or  some  one  in  his  employ  charged  in  that 
behalf."  The  burden  of  proving  that  there  was 
a  defect  answering  this  description  is  upon 
the  employee  alleging  It.  Louisville  &  N.  It.  Co. 
V.  Davis  (1890)  91  Ala.  487. 

When  the  plaintiff  has  shown  that  the  mas- 
ter ought  to  have  known,  the  law  does  not 
put  upon  him  the  additional  burden  of  knowing 
that  the  master  knew  what  it  was  his  duty  to 
know.  Ocean  S.  S.  Co.  v.  Matthews  (1890)  86 
Ga.  418.  The  court  said:  *'It  being  shown, 
therefore,  by  the  plaintiff  in  this  case,  that  ae 
did  not  know  of  the  defective  condition  of  these 
Implements,  and  that  it  was  not  his  duty  to  in- 
spect and  apply  them,  but  that  his  employment 
confined  him  to  the  lower  hold  of  the  ship 
where  he  did  not  and  could  not  see  them;  and 
it  being  further  shown  that  the  defendant, 
whose  duty  it  was  to  provide  safe  and  suitable 
implements,  on  the  contrary  provided  and  em- 
ployed Implements  which  at  and  before  the 
time  of  the  injury  were  obviously  unsafe  and 
unfit,  and  on  their  face  showed  that  they  had 
been  so  long  enough  for  their  unsafe  condition 
to  have  been  discovered  by  the  master  in  the 
exercise  of  ordinary  diligence,  it  is  not  too 
much  to  assume  that  the  defendant  ought  to 
have  known  of  this  condition;  and  It  Is  asking 
little  enough  to  require  it  to  show  that  It  did 
not  know,  or  offer  some  excuse  for  not  know- 
ing. This  defense,  if  it  existed,  could  easily 
have  been  made:  the  proof  must  have  lain 
within  the  defendant's  reach;  the  hooks  were 
in  Its  possession— presumably  so,  at  least:  and 
If  the  plaintiff's  evidence  as  to  the  condition 
of  the  hooks  was  untrue,  the  defendant  coulti 
easily  have  disproved  it.  But  it  did  not  even 
attempt  to  do  this;  it  neither  denied  nor  ex- 
plained; it  Introduced  no  evidence.** 

In  the  absence  of  an  allegation  that  an  em- 
ployee was  Incompetent  at  the  time  he  was  em- 
ployed, the  court  will  presume  that  the  master 
made   all   proper   Inquiries   and   investigations 
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'before  hiring  blm.  DaTis  v.  Detroit  &  M.  R. 
Co.  (1870)  20  Mich.  105,  4  Am.  Rep.  364. 

Another  way  in  whloh  the  rule  as  to  the  bur- 
den of  proof  may  be  stated  is  that  the  mere  fact 
of  there  being  a  defect  in  the  instrumentalities 
of  the  master,  and  of  the  servant's  being  in- 
jured thereby,  does  not  justify  the  presumption 
that  the  master  was  negligent. 

No  presumption  of  negligence  on  the  part  of 
the  muster  arises  where  "it  does  not  appear 
that  an  appliance  was  originally  defective,  or 
that  it  had  been  so  long  in  use  as  to  render  the 
duty  of  Inspection  necessary,  or  that  the  mas- 
ter had  due  notice  of  the  defect."  Kinney  v. 
Corbin  (1800>  132  Pa.  341. 

The  mere  fact  that  an  appliance  furnished  by 
an  employer  for  the  use  of  his  employee  was 
defective  is  insufflcient  to  create  a  presumption 
of  negligence  so  as  to  shift  the  burden  of  proof 
from  the  employee  to  the  employer,  but  it  must 
appear  that  the  defect  is  an  obvious  one,  or 
«uch  as  to  be  discoverable  by  the  exercise  of 
reasonable  care.  The  Prance  (1894)  20  U.  S. 
App.  212.  59  Fed.  Rep.  479,  8  C.  C.  A.  185,  Re- 
versing (1893)  53  Fed.  Rep.  843. 

The  mere  fact  that  a  hammer  bursts  into 
pieces  and  injures  a  servant  who  Is  using  it 
does  not  prove  that  a  master  was  negligent  In 
supplying  it.  Qeorgia  R.  &  Bkg.  Co.  v.  Nelms 
(1SS9)  83  Ga.  70. 

Where  the  handle  of  a  ladle  for  the  carriage 
of  molten  metal  breaks  while  it  Is  being  used 
In  the  same  way  as  it  has  been  for  fifteen 
years  previously,  the  presumption  is  that  it 
-was  of  originally  sufficient  strength,  and  where 
the  source  of  the  weakness  which  caused  it  to 
give  way  is,  upon  the  evidence,  left  a  mere 
matter  of  conjecture,  a  verdict  should  be  di- 
rected for  defendant.  Reilly  v.  Campbell  (lSi>4) 
20    U.    S.  App.  334, 59 Fed. Rep. 990. 8 CCA. 438. 

The  mere  fact  that  a  railroad  car  was  found 
to  be  defective  after  the  accident  Is  not  evi- 
dence sufficient  to  sustain  a  verdict  for  a  plain- 
tiff who  bases  his  right  of  action  upon  the  fail- 
ure of  the  company  to  inspect  the  car  properly. 
Perry  v.  Michigan  C  R.  Co.  (1893)  108  Mich. 
130. 

in  Johnson  t.  Chesapeake  &  O.  R.  Co.  (1892) 
36  W.  Va.  73,  a  verdict  for  the  palntiff  was  set 
aside  where  there  was  uncontradicted  testi- 
mony on  the  part  of  the  defendant's  car  In- 
spector to  the  effect  that  he  had  examined  the 
•car  which  caused  the  accident  the  morning  be- 
fore that  accident  occurred,  and  found  all 
appliances  in  good  condition;  and  all  the  evi- 
dence tending  to  prove  knowledge  bore  refer- 
ence only  to  the  condition  of  the  car  after  the 
accident. 

The  breaking  of  the  crossbeams  fastened  to 
the  flanges  of  an  elevated  railroad  while  an  em- 
ployee is  at  work  thereon  Is  insufficient  to  show 
negligence  on  the  part  of  the  railroad  company 
unless  the  exercise  of  proper  care  in  inspec- 
tion would  have  shown  the  defective  nature  of 
the  beam,  and  the  want  of  such  care  was  a 
failure  in  the  performance  of  a  duty  owed  by 
the  company.  Stourbridge  v.  Brooklyn  City  R. 
-Co.  (1896)  9  App.  Div.  129.  See  also  Joliet 
£lteel  Co.  V.  Shields  (1893)  146  111.  607;  and  the 
-cases  cited  in  VIII.,  supra. 

In  Murphy  v.  Great  Northern  R.  Co.  (1897, 
Minn.)  71  N.  W.  062,  the  facts  were  these: 
"The  defendant  railroad  had  in  Its  general 
yards  at  St.  Paul  a  large,  heavy  transfer  table, 
built  upon  wheels,  which  rested  upon  rails, 
and  was  movable,  the  whole  machinery  being 
placed  In  a  large  pit,  and  used  for  transferring 
heavy  material  from  its  shops  to  its  railroad 
cars.  Iron  braces  connected  different  parts  of 
this  machinery  a  few  inches  from  the  ground. 
This  table  was  operated  either  by  compressed 
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air,  cranks,  or  by  employees  pushing  It  by 
hand;  some  of  the  employees,  while  doing  so, 
standing  Inside  the  braces.  Plaintiff,  while  in 
this  position,  and  pushing  the  table  with  his 
shoulder,  came  in  contact  with  a  block  2  feet 
10  inches  long,  8^  inches  wide,  and  4%  *nchea 
thick,  which  was  lying  between  the  rails,  and, 
being  unable  to  stop  the  moving  of  the  table, 
plaintiff  was  forced  into  the  angle  of  the 
braces,  and  caught  by  the  block,  whereby  his 
leg  was  broken.  Plaintiff  had  on  two  or  three 
previous  occasions  shortly  before  this  accident, 
and  only  a  few  hours  before,  on  the  day  of  the 
accident,  pushed  this  table  in  the  same  man- 
ner. The  block  was  no  part  of  the  table,  and 
no  part  of  the  Instrumentalities  by  which  it 
was  moved,  and  It  was  not  shown  by  what 
means  It  was  placed  between  the  rails,  whether 
by  accident,  a  wrongdoer,  or  an  employee.  No 
one  had  ever  seen  it  there  before,  and  the 
length  of  time  it  had  been  in  that  position  was 
not  proved.  The  transfer  table,  with  its  ap- 
purtenances, had  no  defects,  and  was  suitable 
for  the  purpose  for  which  it  was  constructed, 
and  the  defendant's  other  employees  assisting 
In  moving  the  table  were  competent  for  the 
work  In  which  they  were  engaged."  Upon  this 
evldeace  the  court  held  the  defendant  not  to 
be  liable,  laying  down  the  following  proposi- 
tions in  its  syllabus  of  the  case:  "In  actions 
of  this  kind  the  negligence  of  either  party  is  to 
be  measured  by  the  conditions  of  things  exist- 
ing at  the  place  where  the  Injury  took  place, 
and  then  known  to  exist  by  each  party.  .  .  . 
The  defendant  having  furnished  suitable  in- 
strumeutalitles  for  the  work  to  be  performed, 
competent  workmen  to  assist  in  the  work,  and 
being  without  notice  in  fact  of  the  dangerous 
obstruction,  and  as  its  existence  for  so  short  a 
time  did  not  imply  notice  there  Is  no  presump- 
tion that  the  accident  happened  In  consequence 
of  a  failure  of  duty  on  the  part  of  defendant  to- 
wards plaintiff.  .  .  .  The  mere  happening  of 
an  injury  to  the  servant  is  not  evidence  of  neg- 
ligence on  the  part  of  the  master,and  under  the 
circumstances  the  burden  of  proving  negligence 
on  the  part  of  the  defendant  rested  upon  the 
plaintiff. 

A  less  rigorous  rule,  however.  Is  applied 
where  It  is  merely  a  question  whether  the  com- 
plaintlff  is  sufficient.  Thus,  where  there  is  an 
allegation  that  the  place  at  which  the  servant 
was  directed  to  deposit  hot  slag  was  covered 
with  water,  It  will  be  presumed,  as  against  a 
demurrer,  that  this  fact  was  known  to  the  de- 
fendant. New  Albany  Forge  &  Rolling  Mill 
V.  Cooper  (1892)  131  Ind.  363. 

A  corollary  from  the  general  rule  Is  that  a 
Jury  is  not  entitled  to  find  a  verdict  upon  a 
mere  conjecture. 

From  the  fact  that  a  coupling  pin  In  cars 
which  a  switchman  Is  attempting  to  couple  was 
fastened  in  the  drawhead,  a  Jury  may  possibly 
draw  the  inference  that  the  coupling  pin,  link, 
drawhead,  and  other  coupling  apparatus  were 
defective,  but  they  cannot,  upon  that  Infer- 
ence, base  the  further  one  that  the  officers  of 
the  company  knew,  or  by  the  use  of  ordinary 
care  might  have  known,  of  such  defective  con- 
dition. Missouri,  K.  6c  T.  R.  Co.  v.  Thompson 
(1895)  11  Tex.  Civ.  App.  658. 

It  is  not  justifiable  to  Infer  that  the  pin 
which  holds  a  brake-rod  In  its  place  had 
dropped  out  before  the  car  left  a  station  30  or 
40  miles  distant,  and  upon  that  inference  to 
base  the  further  Inference  that  the  car  had  not 
been  properly  Inspected  at  that  station.  Bailey 
V.  Rome,  W.  &  O.  R.  Co.  (1888)  49  Hun,  377. 

Where  the  plaintiff  can  only  show  that  while 
he  wasJn  the  exercise  of  due  care  an  accident 
happened   which  caused  him   the  injury  com 
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plained  of,  the  court  will  not  Infer  that  tbe  car 
was  In  an  unfit  condition  to  be  placed  upon  the 
road,  and  that  the  defect  was  of  such  a  nature 
that  It  ought  to  have  been  discovered  by  ap- 
pellant's servants.  Chicago.  B.  &  Q.  R.  Co.  v. 
Montgomery  (1884)  16  111.  App.  205. 

The  mere  fact  that  there  Is  a  custom  to  in- 
spect all  foreign  cars  will  not  Justify  the  in- 
ference that  any  particular  car  was  inspected. 
Eddy  V.  Prentice  (1894)  8  Tex.  Civ.  App.  58. 

The  presumption  that  a  drawhead  was  defect- 
ive at  the  time  an  inspection  was  made,  and 
that  the  defect  might  have  been  discovered  by 
a  proper  examination,  cannot  be  raised  upon 
the  fact  that  it  gave  way  and  injured  a  brake- 
man,  where  it  appears  that  its  dangerous  con- 
dition might  have  been  occasioned  by  the  vio- 
lence of  the  Impact  of  the  cars  at  the  time  the 
injury  was  received.  Perry  v.  Michigan  C.  R. 
Co.  (1895)  108  Mlcii.  130. 

Where  the  master  has  shown  that  he  adopted 
proper  rules,  which,  if  they  had  been  observed, 
would  have  prevented  an  accident  which  oc- 
curred through  the  act  of  a  fellow  servant  of 
the  plaintiff,  tbe  presumption  is  that  the  act  of 
the  offending  servant  was  in  violation  of  the 
rules,  and  the  master  is  not  liable,  unless  such 
servant  was  incompetent  and  his  incotopetency 
was,  or  ought  to  have  been,  known  to  the  mas- 
ter. Pittsburg.  Ft.  W.  &  C.  R.  Co,  v.  Powers 
(1874)  74  111.  341. 

Where  a  hoisting  appliance.  In  the  handling 
of  which  the  Injury  was  received,  was  a  com- 
paratively new  one,  of  the  kind  customarily 
used,  and  neither  the  servant  who  had  the 
custody  of  it,  nor  dny  of  the  persons  whose 
duty  it  was  to  supply,  repair,  or  use  appliances 
of  a  similar  sort  had  observed  any  defect  in  it, 
and  the  evidence  shows  that,  at  the  time  the 
accident  occurred,  it  was  being  used  In  such  a 
manner  as  to  bring  an  unusual  strain  upon  the 
part  which  gave  way,  and  that  it  gave  way 
precisely  at  a  moment  when  It  was  subjected 
to  a  sudden  Jerk  by  the  slipping  of  another  por- 
tion of  the  apparatus,  the  inference  is  rather 
that  the  accident  should  be  attributed  to  the 
unnecessary  strain  than  to  any  defect  in  its 
condition.  The  France  (1894)  20  U.  8.  App.  212, 
59  Fed.  Rep.  479,  8  C.  C.  A.  185. 

A  railroad  company  cannot  be  held  liable  as 
for  a  negligent  inspection  of  a  foreign  car, 
where  the  evidence  Is  equally  consistent  with 
the  theory  that  the  failure  to  discover  the  de- 
fect was  due  to  the  delinquencies  of  the  car  in- 
spectors at  the  regular  inspecting  stations,  and 
with  the  theory  that  such  defect  was  not 
brought  to  its  notice  owing  to  the  omission  of 
the  trainmen  to  perform  their  duty  to  report 
the  existence  of  any  defects  which  they  might 
discover  in  the  cars  under  their  charge  while 
upon  the  road.  Chicago  &  A.  R.  Co.  v.  Brago- 
nler  (1882)  11  III.  App.  516.  It  was  said  to  be 
♦•probable  from  the  evidence  that  the  defect 
in  this  car  [which  was  In  the  ratchet]  could  be 
discovered  only  when  it  was  in  motion;  that 
when  stationary  the  ratchet  would  hold,  but 
when  the  car  was  In  motion,  the  action  of  the 
wheels  upon  the  brakes  would  shake  it  loose." 
Therefore  a  presumption  of  the  negligence  of 
car  inspectors  "involved  a  presumption,  equally 
strong,  that  the  conductors  and  brakemen 
along  the  line  of  road  were  likewise  negligent 
in  not  discovering  and  reporting  the  alleged 
defects  to  their  superiors.  Their  opportunities 
for  discovering  the  defect  In  question  were 
fully  equal  to  those  of  the  car  inspectors.  For 
their  negligence  in  this  particular,  appellant 
would  not  be  responsible  to  appellee,  as  they 
were  his  fellow  servants." 

But  where  all  the  details  of  the  constr^ictlon 
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of  a  bridge  and  its  inspection  are  before  the- 
Jury,  the  case  of  a  servant  who  is  injured  by 
the  fall  of  the  bridge  does  not  stand  merely 
on  the  fact  that  the  structure  gave  way,  and 
It  is  not  error  to  leave  the  Jury  to  say  whether 
the  defendant's  want  of  reasonable  car^  In  the 
erection  and  inspection  of  the  bridge  occasioned 
the  injury  complained  of.  Bowen  y.  Chicago, 
B.  &  K.  C.  R.  Co.  (1888)  95  Mo.  268. 

A  case  which  goes  very  far  in  breaking  in 
upon  the  rnle  that  the  plaintiff  has  the  burden 
of  showing  that  the  defendant  had  notice  of 
the  defect  Is  Guthrie  v.  Maine  C.  R.  Co.  (1889) 
81  Me.  572,  where  the  court  held  that  having 
in  a  train  a  car  with  defective  appliances  fur- 
nishes prima  fade  evidence  of  an  omission  of 
duty  on  the  part  of  the  company,  and  that,  If 
there  was  any  explanation,  it  was  within  the^ 
power  of  the  company  to  give  it.  In  Carruth- 
ers  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1895)  56  x^n. 
600,  an  attempt  was  made  to  reconcile  thia 
ruling  with  the  more  commonly  accepted  doc- 
trine upon  the  ground  that  the  defect  in  ques-. 
tlon  (broken  drawbar  and  bumper)  was  a  pat- 
ent one  of  which  the  company  was  bound  to- 
take  notice.  Possibly  the  case  may  be  brought 
in  line  with  the  other  authorities  to  the  extent 
of  its  being  consistent  with  them  upon  the- 
actual  facts  in  evidence.  But  the  Maine  court, 
so  far  as  can  be  discovered  from  its  reported 
opinion,  did  not  Intend  to  rely  upon  the  patent 
character  of  the  defect,  or  the  presumption 
that  the  company  had  notice  of  it.  The  broad 
rule  is  laid  down  that  *in  all  cases  where  a 
wrong,  a  fault,  or  an  omission  of  duty  even. 
Is  proved,  from  which  damages  result,  the- 
wrong,  fault,  or  omission  Implies  a  neglect,  in 
the  absence  of  other  evidence,  which  requires- 
explanation  from  the  apparently  guilty  party. 

The  following  passage  from  the  opinion  of 
Doster,  Ch.  J.,  who  differed  from  the  majority 
of  the  court  on  this  particular  point  of  the  bur- 
den of  proof  in  Atchinson,  T.  &  S.  F.  R.  Co.  v. 
Swarts  (1897)  58  Kan.  235,  is  worth  quoting: 
"Proof  of  the  necessary  length  of  time  is  sup- 
plied by  a  presumption  arising  out  of  the  case. 
That  presumption  is,  that  a  defect  existed  un> 
der  the  very  eye  of  the  master;  as  it  were, 
was  observed  by,  and  therefore  known  to  him. 
Sush  presumption  supplies  the  place  of  proof 
by  the  plaintiff,  and  throws  upon  the  company 
the  burden  of  proving  that  the  defect  did  not 
exist  for  a  sufficient  length  of  time  to  charge  it 
with  knowledge.  In  this  case,  the  Jury  found 
there  was  a  hole  In  the  switch  track.  That 
switch  track  was  In  the  company's  yards;  a 
place,  as  has  been  repeatedly  said,  under  the 
constant,  daily,  to  a  large  extent  nightly,  ob- 
servation of  the  company's  managing  agents. 
It  Is  Incredible  that  such  a  hole  could  exist  at 
that  place  and  not  be  known  to  someone  whose 
duty  It  was  to  fill  it  up.  No  conceivable  cause- 
for  its  existence,  other  than  the  attrition  of 
the  elements  or  the  designed  digging  of  the- 
same  by  the  company's  employees  for  some 
proper  purpose,  can  be  said  to  exist.  In  the 
latter  case,  the  company,  of  course,  had  knowl- 
edge. If  caused  by  the  elements.  It  must  have 
been  of  :;radual  deepening  and  widening. — It 
was  not  to  be  blown  out  or  washed  out  in  the 
course  of  a  few  hours'  time.  If  produced  by 
some  unusual  or  extraneous  circumstance,  it 
rested  upon  the  company  to  prove  it." 

In  Goodman  v.  Richmond  &  D.  R.  Co.  (18S6) 
81  Va.  5T6,  the  court  held  that,  where  a  ladder 
broke  under  ordinary  use,  the  employer  was. 
rightly  found  liable,  as  for  negligence,  for  the 
reason  that  It  offered  no»  evidence  to  show 
when  it  had  been  Inspected,  or  that  it  was  in 
proper  and  safe  condition. 
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Tki*«e  decinlons  are  referable  to  the  principle, 
res  ipfia  loqnltur,  for  an  adequate  dlBCUssion 
of  ^hicli  reference  must  be  had  to  general  trea- 
tises on  nef^llKence. 

There  is  also  some  Judicial  authority  for  a 
similar  principle  in  a  case  which  turned  on 
whether  the  master  had  knowledge  of  t^e  In- 
competency of  the  servant  through  whose  neg- 
ligence the  plaintiff  was  injured.  In  Murphy 
V.  Pollock  (1863)  15  Jr.  C.  L.  Rep.  224,  it  was 
held  by  Deasy.  6..  and  Plgot*  C.  B.,  that,  inas- 
much as  the  mode  and  circumstances  of  the  em- 
ployment of  a  servant  arc  matters  peculiarly 
within  the  knowledge  of  the  employer,  and  not 
ordinarily  within  the  knowledge  of  a  servant, 
the  submission  of  evidence  from  which  a  Jury 
may  reasonably  draw  the  conclusion  that  the 
fellow  servant  whose  conduct  was  the  proxi- 
mate cause  of  the  plaintiff's  injury  was  incom- 
petent, casts  upon  the  employer  the  onus  of 
showing  that  he  exercised  due  and  reasonable 
care  in  the  employment  of  that  servant. 

b.  AdmistibilUvof  opini4)na  aa  evldenee. 

It  is  not  error  to  permit  a  man  who  has  been 
in  the  hardware  business  to  testify  that,  in  his 
opinion,  a  fracture  in  a  braltestaff  was  an  old 
one.  Moon  v.  Northern  P.  R.  Co.  (1801)  46 
Minn.  106. 

Whether  a  defect  would  have  been  discovered 
if  a  proper  examination  had  been  made  is  not 
a  question  upon  which  expert  evidence  Is  ad- 
missible. Allen  V.  Union  P.  R.  Co.  (1891)  7 
Utah,  239. 

An  expert  witness  may  give  his  opinion  as 
to  the  effect  of  the  breaking  of  strands  of  wire 
upon  the  ultimate  strength  of  the  cable,  or  the 
process  of  crystal  11  station,  the  result  of  time 
and  friction,  and  as  to  the  probable  life  of  a 
cable  under  given  circumstances:  but  it  is  not 
competent  for  him  to  say  that,  under  the  facts 
embraced  in  the  hypothetical  case,  a  prudent 
man  would  have  discontinued  its  use,  and  it 
was  error  in  the  trial  Judge  to  permit  him  to 
make  this  statement.  Bruce  v.  Beall  (1897, 
Tenn.)  41  S.  W.  445. 

The  question  whether  the  appearance  of  ma- 
chinery would  suggest  to  a  prudent  man  the 
necessity  of  an  examination  is  not  one  for  an 
expert  witness,  but  is  for  the  Jury  to  deter- 
mine. Goodsell  V.  Taylor  (1889)  41  Minn.  207, 
4  L.  R.  A.  673. 

Opinions  as  to  the  existence  of  a  defect,  and 
the  negligence  of  the  master  in  falling  to  dis- 
cover it,  are  of  no  weight,  where  it  is  apparent 
that  they  are  based  on  an  examination  after 
the  accident  and  the  defect  Is  of  such  a  nature 
that  none  of  the  usual  tests  would  have  re- 
vealed it.  Indianapolis,  B.  &  W.  R.  Co.  v.  Toy 
(1879)  91  IlL  474,  33  Am.  Rep.  57. 

XVIII.  Iiistructiona. 

A  few  rulings  as  to  the  correctness  of  in- 
structions considered  merely  from  the  stand- 
point of  procedure  are  here  collected.  So  far 
as  that  correctness  may  depend  upon  the 
soundness  of  the  general  principles  enunciated 
in  them,  the  subject  is  obviously  coextensive 
with  the  topics  discussed  in  the  preceding  sub- 
divisions of  this  note,  and  does  not  call  for  any 
further  elaboration. 

Where  the  plnintiff's  case  is  based  partly  on 
the  theory  that  the  defendant  was  negligent  in 
retaining  an  engineer,  and  partly  on  the  theory 
that  a  defective  locomotive  was  used,  an  In- 
struction to  the  effect  thot  there  was  a  failure 
of  proof  to  show  that  the  engineer  was  unskll- 
fal.  Incompetent,  and  negligent,  and  that  the 
appellant  had  knowledge  of  his  unfitness  u  suf- 
ticlent  length  of  time  prior  to  the  accident  I 
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to  have  provided  against  it,  and  that  therefore 
the  Jury  should  find  for  the  appellant,  is  prop- 
erly refused,  for  the  plaintiff  may  still  recover 
by  reason  of  the  defects  In  the  engine.  Wa- 
bash/k  W.  R.  Co.  V.  Morgan  (1892)  132  Ind.  430. 

A  charge  upon  the  effect  of  the  master's 
knowledge  of  a  defect  is  erroneous,  where  there 
is  no  evidence  that  he  had  any  knowledge  of 
the  unsafe  character  of  the  appliance.  H.  S. 
Hopkins  Bridge  Co.  y.  Burnett  (1892)  85  Tex. 
16. 

Instructions  as  to  negligence  should  be  con- 
fined to  the  negligence  charged  in  the  dec- 
laration. Hence,  where  the  only  negligence 
charged  Is  a  failure  to  fasten  a  brakewheel 
upon  the  staff,  whereby  a  brakenian  was  killed, 
an  instruction  that,  if  the  brakeman  received 
the  injury  because  of  the  negligence  of  the 
company's  inspectors  In  not  noticing  and  re- 
porting the  defects,  the  company  would  be  lia- 
ble, etc.,  is  not  proper.  Chicago  &  E.  I.  R.  Co. 
V.  Kneirim  (3894)  152  111.  i^. 

A  charge  as  to  the  doctrine  of  assumption  of 
risks  cannot  be  objected  to  on  the  ground  that 
It  submits  to  the  Jury  a  theory  not  raised  by 
the  testimony,  where  the  plaintiff  himself  has 
testified  that  he  very  much  doubted  whether  a 
defect  in  an  apparatus  required  to  bear  a  ten- 
sional  strain  could  have  been  discovered  on  in- 
spection, that  it  was  impossible  to  know  how 
great  the  strain  would  actually  be  in  any  given 
case,  and  that  the  best  of  such  machinery  fre- 
quently gave  way.  Throckmorton  v.  Missouri, 
K.  &  T.  R.  Co.  ( 1896,  Tex.  Civ.  App.)  39S.  W.  174. 

In  an  action  for  injuries  received  by  a  brake- 
man,  while  coupling  cars  owing  to  a  sinking  of 
the  drawhead  alleged  to  be  the  result  of  a  de- 
fect in  the  carrier  iron,  it  is  error  to  refuse  to 
impart  greater  explioitness  to  an  instruction 
which  merely  tells  the  Jury  in  general  terms 
that  the  employer  Is  bound  to  use  ordinary  care 
In  furnishing  reasonably  safe  appliances  by  the 
addition  of  a  charge  to  the  effect  that  In  deter- 
mining whether  the  defendant  company  is  lia- 
ble or  not,  they  "may  consider  whether  or  not 
it  was  a  usu.nl  thing  for  the  defendant  to  have 
on  its  line  cars  with  different  heights  of  draw- 
bars, and  whether  or  not  those  engaged  in  the 
transportation  and  inspection  of  cars,  in  the 
exercise  of  reasonable  care  on  their  part, 
would  consider  such  defects  as  may  be  shown 
by  the  evidence  to  be  such  as  would  be  likely 
to  occur  In  the  business  of  railroading,  which 
may  be  reasonably  anticipated  by  those  engag- 
ed in  the  business  of  handling  the  cars.  Texas 
&  P.  R.  Co.  v.  Rhodes  (1895)  30  U.  S.  App.  561, 
71  Fed.  Rep.  145,  IS  C.  C.  A.  9. 

In  Durgln  v.  Munson  (1864)  9  Allen,  396,  the 
following  charge  was  objected  to:  *'But  beyond 
this,  the  plaintiff  must  prove  that  It  was  gross 
negligence  in  the  defendant  to  employ  such  an 
engine.  If  not,  no  action  lies.  If  the  employer 
is  careful  and  does  his  duty.  If  he  employs 
skilful  men  to  buy  and  run  his  machinery,  if 
he  is  not  negligent  in  learning  whether  that 
machinery  Is  safe  or  not,  if  In  all  things  he 
does  his  duty,  then  he  is  not  liable  for  the  con- 
sequences If  unsafe  machinery  is  employed 
without  bis  fault."  The  court,  however,  said: 
•'We  do  not  think  that  there  was  any  such 
error  or  InsuflQcIency  in  the  charge  of  the  Judge 
as  would  give  a  reason  for  setting  aside  the 
verdict:  although  cue  Important  consideration 
that,  to  entitle  the  plaintiff  to  recover,  he  was 
bound  to  show  that  the  engine  was  defective, 
and  that  the  defendant  knew,  or  In  the  exer- 
cise of  ordinary  care  would  have  known,  that 
it  was  defective,  might  perhaps  have  been 
more  distinctly  presented  to  the  jurv." 

C.  B.  L. 
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Louifia  y.  KIDD  et  al.,  AppU,^ 

V. 

Louis  A.  BATES. 
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A.  person  is  not  disqnallfled  as  an  ezec- 
Qtor,  so  that  the  probate  court  can  re- 
ftise  to  i^ant  him  letters  of  adminis- 
tration, because  of  larg^  indebtedness 
to  the  estate,  which  he  denies,  maklD?  his  la- 
teresc  antagoDlatic  and  hostile  to  that  of  the 
estate  and  beneficiaries  of  the  will,  where  the 
statutes  (Code  1896, 9S  i5-48)  provide,  not  only  that 
letters  shall  be  issued  to  persons  named  as  exec- 
utors in  the  will,  ''if  they  are  fit  persons,'*  but 
also  specify  as  grounds  of  unfitness  minority, 
conviction  of  an  Infamous  crime,  or  incompe- 
tence by  reason  of  intemperance,  ija providence, 
or  want  of  understand! ofr,  add! or-  that  in  esse  of 
unfitness  for  the  causes  enumerated  letters  of 
administration  may  be  granted. 

(June  28, 1896.) 

APPEAL  by  contestants  from  a  decree  of 
the  Probate  Court  for  Elmore  County 
granting  letters  testamentary  to  Louis  A.  Bates 
as  executor  of  the  last  will  of  Horatio  B.  Tu- 
lane,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ghinter  ft  Ountert  for  appellants: 

The  statute  says,  not  that  the  court  must 
issue  letters,  but  that  it  may  issue  them  "to 
the  persons  named  as  executors  in  such  will, 
if  they  are  fit  persons  to  serve  as  such."  Who 
is  an  unfit  person  to  serve  as  trustee  of  a  fund? 
Manifestly  one  who,  from  bis  character,  or 
hostile  personal  interest,  or  any  other  sufficient 
cause,  cannot,  or  is  not  likely  to,  discharge 
properly  the  duties  of  trustee. 

No  one  would  pretend  that  a  person  who 
claims  adversely  the  whole  or  any  substantial 
part  of  the  estate,  under  questionable  conduct 
demanding  judicial  investigation,  would  be  fit 
to  serve  as  the  administrator  of  such  estate 
and  to  prosecute  the  claim  against  himself, 
and  in  doing  so  to  preserve  and  bring  forward 
evidence  to  ruin  his  character  and  standing  as 
a  man,  as  well  as  to  deprive  him  of  his  tor- 
tune. 

Drake  ▼.  Oreen,  10  Allen.  124;  Thaper  ▼. 
Homer,  11  Met.  104;  IIu*9ey  v.  Coffin,  1  Allen, 
854;  Patnet/  v.  Fletcher,  148  Mass.  247;  Re 
Oleason,  17  Misc.  510;  Carey  v.  Reed,  82  Md. 
d88;  Re  Mills,  22  Or.  210;  Simpson  v.  Jones, 
82  N.  C.  323;  Kellberg's  Appeal,  86  Pa.  129; 
Re  Beiber,  11  Pa.  157;  Noble  y.  Moses,  81  Ala. 
530,  60  Am.  Rep.  175. 

Section  46  of  the  Code  disqualifies  any  per- 
son "who,  from  intemperance,  improvidence, 
or  want  of  understanding,  is  incompetent  to 
discbarge  the  duties  of  the  trust."  Improvi- 
dence refers  "to  such  habits  of  mind  and  con- 
duct of  a  man  as  to  render  him  generally  unfit 
for  the  trust  in  ouestion." 

MeMahon  v.  Harrison,  6  N.  Y.  443;  Freeman 
y.  Kellogg,  4  Redf.  218:  Emerson  v.  Bowers,  14 
N.T.  449;  Coope  v.  Lotterre,  1  Barb.  Ch.  45. 

NoTB.— As  to  the  requisite  moral  qualifications 
of  executors,  see  Smith's  Appeal  (Conn.)  16  L.  R. 
A.  638.  and  noU 
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Messrs.  Tompkins  Sb  Troy,  for  appellee: 

There  were  very  few  persons  disqualified  at 
common  law  from  acting  as  executors.  No 
persons  were  disqualified  except  those  who,  by 
reason  of  their  being  idiots  and  lunatics,  were 
deemed  incapable  of  becoming  such,  because 
they  were  not  capable  of  accepting  the  trust 

8chouler,  Exrs.  §§  83,  84. 

Section  46  of  the  Code  prescribes  who  shall 
be  deemed  fit  persons  to  serve. 

A  statute  in  derogation  of  the  common  law 
must  be  strictly  construed. 

The  grounds  set  up  in  the  objections  would 
not  haye  rendered  appellee  an  unfit  person  to 
act  as  executor  at  common  law,  and,  constru- 
ing this  statute  even  liberally,  the  objections 
do  not  show  that  he  is  unfit  on  any  of  the 
grounds  recognized  by  the  statute. 

Unless  a  person  is  deemed  unfit  for  one  of 
the  reasons  stated  in  g  46,  then  the  judge  of 
probate  must  issue  to  him  or  her  letters  testa- 
mentary. 

7  Am.  &  Eng.  Enc.  Law,  pp.  171-176.  and 
notes:  Berry  v.  Hamilton,  12  B.  Mon.  191.  64 
Am.  Dec.  515,  note  518;  Emerson  y.  Botoers, 
14  N.  T.  454;  Coope  v.  Lowerre,  1  Barb.  Ch. 
45;  Coggshall  v.  Qrem,  9  Hun,  471;  Re  Man- 
ley,  12  Misc.  472. 

Brickell*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Horatio  B.  Tulane  died  in  October,  1897, 
leaving  a  last  will  and  ttetament,  in  which 
Louis  A.  Bates  and  Louisa  V.  Eidd  were 
named  as  executor  and  executrix.  After  the 
probate  of  the  will  Louis  A.  Bates  made  appli- 
cation for  letters  testamentary,  which  applica- 
tion was  contested  by  appellants,  Louisa  Y. 
Kidd  and  Louis  S.  Kidd,  heirs  at  law  of  testa- 
tor and  legatees  under  the  will,  who  filed  ob- 
jections to  the  issue  of  letters  testamentary  to 
said  Bates,  and  asked  that  said  application  be 
refused.  The  substance  of  these  objections 
is  that  while  the  testator  was  in  a  yery  weak 
condition  of  body  and  mind,  caused  by  age 
and  disease,  and  was  in  the  care  and  under  the 
control  and  dominion  of  said  Bates,  who  occu- 
pied towards  him  the  relation  of  confidential 
agent  and  companion,  transacting  much  of  his 
business,  the  latter,  by  the  exercise  of  fraud 
and  undue  influence,  induced  testator  to  lend 
him  at  various  times,  without  security,  large 
sums  of  money,  aggregating  more  than  $100,- 
000;  and  that  subsequently  the  said  Bates  in- 
duced testator  to  accept,  as  security  for  $64,000 
of  said  indebtedness,  a  like  amount  of  the 
bonds  of  a  Tennessee  corporation  called  the 
Tulane  Hotel  Company;  and  thereafter,  in 
September,  1897,  while  testator  was  at  said 
hotel,  still  weak  in  mind  and  body,  and  in  the 
care  of  and  being  nursed  by  the  said  Bates  and 
others  acting  for  him,  who  excluded  from  his 
presence  his  friends  and  acquaintances,  he  was 
induced  by  the  exercise  of  fraud  and  undue  in- 
fluence to  execute  an  instrument  by  which  said 
$64,000  of  bonds  were  donated  to  said  Tulane 
Hotel  Company,  of  which  corporation  Bates 
was  president,  and  the  entire  capital  stock  of 
which  he  owned.  It  is  further  averred  that, 
by  reason  of  the  facts  above  stated,  the  said 
Bates  is  indebted  to  the  estate  in  a  sum  ex- 
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ce«diDg  $100,000,  bat  that  he  denies  that  he  is 
indebted  to  it  in  any  amount,  and  claims  that 
all  the  money  alleged  to  have  been  loaned  to 
him  was,  in  fact,  donated  to  said  Tulane  Hotel 
Company,  by  reason  of  yebich  adverse  claim 
the  interest  of  Bates  is  antagonistic  and  hostile 
to  that  of  the  estate  and  the  legatees  under  the 
will,  and  litigation  between  Bates  and  the  es- 
tate is  necessary  to  determine  the  fact  and 
amount  of  said  indebtedness,  which  litigation 
would  be  embarrassed  by  the  issue  of  letters 
testamentary  to  the  applicant.  To  these  ob- 
jections appellee  demurred,  and  the  sustaining 
of  the  demurrer  and  issue  of  letters  to  him  are 
the  only  errors  assigned. 

The  first  ground  of  demurrer  is  too  general 
to  be  considered,  and  the  others  present  the 
single  question  whether,  upon  an  application 
for  letters  testamentary  by  the  person  named 
as  executor  in  the  will,  the  court  has  authority 
to  refuse  to  issue  the  letters  to  such  person  for 
any  other  causes  than  those  specified  in  the 
statute.  The  statutes  affecting  the  question 
presented,  as  found  in  the  Code  of  1896,  are  as 
follows: 

'*5ec.  45.  Whenever  a  will  has  been  ad- 
mitted to  probate  in  this  state,  the  judge  of  the 
•court  in  which  the  will  was  probated  may 
issue  letters  testamentary,  according  to  the 
provisions  of  this  chapter,  to  the  persons 
named  as  executors  in  such  will,  if  they  are  fit 
persons  to  serve  as  such. 

"Sec.  46.  !No  person  must  be  deemed  a  fit 
person  to  serve  as  executor  who  is  under  the 
age  of  twenty- one  years,  or  who  has  been  con- 
victed of  an  infamous  crime,  or  who,  from  in- 
temperance, improvidence,  or  want  of  under- 
standing, is  incompetent  to  discharge  the  duties 
of  the  trust" 

"Sec.  48.  If  the  person  named  in  the  will 
as  the  sole  executor  is.  or  if  all  the  persons 
named  therein  as  executors  are,  from  any  of 
the  causes  enumerated  in  the  second  preceding 
aection,  unfit  to  serve  as  executor  or  executors, 
letters  of  admioistration  with  the  will  an- 
nexed, may  be  granted  on  the  testator's  estate 
under  the  provisions  of  g  53." 

Section  47  prescribes  the  form  of  letters  tes- 
tamentary, and  other  sections  of  the  chapter 
provide  for  the  grant  of  letters  of  administra- 
tion with  the  will  annexed  in  the  event  of  the 
death  of  the  sole  or  surviving  executor,  or  the 
renunciation  of  the  right  to  act  by  the  person 
named  in  the  will. 

The  theory  of  counsel  for  appellants  is'that 
the  words  ''if  they  are  fit  persons  to  serve  as 
such,"  contained  in  ^  45,  indicate  a  legislative 
intent  to  give  a  very  broad  discretion  to  the 
•court  in  determining  what  are  causes  of  disa- 
bility, and  who  are  fit  persons  to  serve  as  exec- 
utors, and  that  section  46  was  intended  not  to 
define  all  the  causes  of  disability  which  should 
authorize  the  rejection  of  persons  who  apply 
for  letters,  but  only  to  limit  this  discretion  to 
the  extent  of  forbidding  the  issue  of  letters  to 
one  who  was  under  twenty -one  years  of  age, 
or  who  had  been  convicted  of  an  infamous 
crime,  or  who,  from  intemperance,  improvi- 
dence, or  want  of  understanding,  was  incom- 
petent to  discharge  the  duties  of  the  trust.  If 
section  45  stood  alone,  we  would  be  inclined 
to  adopt  the  construction  contended  for,  and 
to  declare  that  any  cause  which  rendered  the 
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applicant  unfit  or  unsuitable  to  serve  as  exec- 
utor without  detriment  to  the  estate  and  undue 
advantage  to  himself  would  Jiistify  the  refusal 
to  issue  letters  testamentary  to  him.  And  upon 
this  construction  we  would  have  no  difficulty 
in  determining  that  the  facts  alleged,  if  true, 
render  the  applicant  for  letters  an  unsuitable 
person  to  discharge  the  duties  of  the  trust 
which  require  him  to  collect  all  the  debts  and 
other  assets  of  the  estate,  and  preserve  them 
for  distribution  according  to  the  provisions  of 
the  will,  since  his  interests  are  clearly  adverse 
to  the  estate,  and  antagonistic  to  the  legatees 
and  devisees  and  others  interested  therein. 
The  decisions  of  the  courts  of  all  those  states 
the  statutes  of  which  vest  the  court  with  the 
power  and  discretion  to  determine  who  are 
suitable  persons  to  serve  as  executors  so  hold, 
and  the  correctness  of  these  decisions  cannot 
be  doubted.  Winship  v.  Bass,  12  Mass.  199; 
Drake  v.  Oreen,  10  Allen.  126;  Thayer  v. 
Homer,  11  Met.  110;  KimbalVs  Appeal,  45 
Wis.  891;  Re  Oleason,  17  Misc.  610.  But  the 
several  sections  of  the  Code  referred  to  were 
adopted  at  the  same  time,  are  in  pari  materia, 
and  must  be  construed  together;  and  the  con- 
struction of  one,  if  doubtful,  may  be  aided  by 
a  consideration  of  the  words  of,  and  the  legis- 
lative intent  indicated  by.  the  others,  and  of 
the  evil  of  the  common  law  intended  to  be 
remedied.  And  a  consideration  of  all  the  sec- 
tions and  of  the  common  law  relating  to  the 
subject,  which  they  were  intended  to  modify, 
leads  to  a  conclusion  which  is  opposed  to  the 
construction  placed  by  counsel  on  §  45.  It  is 
a  rule  of  statutory  construction  that  a  statute 
in  modification  or  derogation  of  the  common 
law  will  not  be  presumed  to  alter  it  further 
than  is  expressly  declared.  The  presumption 
is  that  the  language  and  terms  of  the  statute 
import  the  alteration  or  change  it  was  de- 
signed to  effect,  and  their  operation  will  not 
be  enlarged  by  construction  or  intendment. 
Cook  V.  Meyer,  73  Ala.  588;  Wehb  v.  MuUins, 
78  Ala.  118.  The  rule  of  the  common  law  was 
that  all  persons  might  be  appointed  executors 
who  were  capable  of  making  a  will.  Neither 
infancy,  oonresidence,  coverture,  intemper- 
ance, improvidence,  ignorance,  vice,  dishon- 
esty, nor  any  degree  of  moral  guilt  or  delin- 
quency disqualified  one  for  the  office.  Idiots 
and  lunatics  were  practically  the  only  classes 
disqualified,  and  the  rule  now  prevails  gener- 
ally that  courts  have  no  discretion  in  respect 
to  the  issue  of  letters  to  the  persons  nominated 
in  the  will,  unless  such  persons  are  expressly 
disqualified,  or  such  discretion  is  vested  by 
law;  and  the  person  appointed  by  the  will  can- 
not be  rejected  by  the  court  except  where  the 
law  expressly  so  provides.  1  Woerner,  Amer- 
ican Law  of  Administration,  pp.  503  et  seq.; 
Schouler,  Exrs.  ^^  32,  83;  1  Wms.  Exrs.  7th 
Am.  ed.  p.  269;  Redf.  Wills,  pt.  3,  chap.  2,  §  8; 
SteworVs  Appeal,  56  Me.  300;  Smith's  Appeal,  61 
Conn.  420, 16  L.  R.  A.  538,  and  notes.  Treating 
these  several  sections  of  the  Code  as  one  stat- 
ute, and  construing  accordingly,  they  not  only 
fall  to  indicate  any  legislative  intent  to  abro- 
gate this  rule  of  the  common  law,  and  vest  a 
broad  discretion  in  the  court  to  determine 
what  are  causes  of  disability,  but  they  show 
that  such  effect  was  not  within  the  contem- 
plation of  the  legislature,  and  that  the  only 
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discretion  Id  tended  to  be  conferred  was  that  lo 
be  exercised  in  the  determination  of  the  exist- 
ence of  those  particular  causes  of  disability 
enumerated  in  §  46.  The  e\ril  of  the  common 
law  intended  to  be  remedied  by  the  statute  was 
that  persons  were  permitted  to  serve  as  execu- 
tors who  were  clearly  unfit  to  serve  as  such 
without  undue  advantage  to  themselves  and 
consequent  detriment  to  the  estate.  The  pur- 
pose of  the  statute  was  therefore  not  to  declare, 
except  indirectly,  by  the  process  of  exclusion, 
who  were  flt  and  competent  persons  to  dis- 
charge the  duties  of  the  trust,  since  the  com- 
mon law  declared  all  persons  competent  except 
idiots  and  lunatics,  but  to  enumerate  the  causes 
which  should  render  persons  incompetent.  In 
so  far  as  it  enumerates  causes  of  disability  not 
recognized  at  the  common  law,  it  must  be 
treated  as  exclusive,  containing  all  the  causes 
which  will  authorize  the  rejection  of  the  per- 
sons named  In  the  will,  and  excluding  all 
others,  and  as  leaving  the  common- law  rule  as 
to  competency  and  fitness  unchanged  except 
in  the  particulars  specified.  That  this  was  the 
intention  of  the  legislature  is,  we  think,  made 
manifest  by  the  provisions  of  §  48.  quoted 
above,  which  authorizes  the  grant  of  letters  of 
administration  with  the  will  annexed  only 
when  the  persons  named  in  the  will  as  execu- 
tors are,  ''from  any  of  the  causes  enumerated 
in  the  second  preceding  section  [§  46],  unfit  to 
serve."  The  probate  court  has  therefore  no 
statutory  authoritjr  to  issue  letters  of  adminis- 
tration with  the  will  annexed  unless  the  person 
named  as  executor  in  the  will  was  under 
twenty-one  years  of  age,  or  had  been  convicted 
of  an  infamous  crime,  or  was  incompetent  to 
discharge  the  duties  of  the  trust  by  reason  of 
Intemperance,  improvidence,  or  want  of  under- 
standing, except  in  the  event  of  the  death  of 
the  executor  or  his  renunciation  of  the  right  to 
act,  as  provided  in  g§  51  and  54.  This  failure 
on  the  part  of  the  legislature  to  confer  author- 
ity to  grant  letters  of  administration  with  the 
will  annexed,  except  in  the  cases  mentioned, 
clearly  indicates  that  no  causes  of  disability 
which  could  give  rise  to  the  necessity  for 
the  grant  of  such  letters,  other  than  those 
enumerated  in  §  46,  were  within  the  con- 
tem  Illation  of  the  legislature  when  the  act  was 
adopted. 

The  question  presented  by  the  demurrer  has 
been  touched  upon  in  two  cases  considered  by 
this  court,  but  cannot  be  said  to  have  been 
adjudicated.  In  Williama  v.  McConico,  27 
Ala.  672,  appellant  applied  for  letters  of  ad- 
ministration on  the  estate  of  her  deceased  hus- 
band, who  had  died  intestate,  and  the  applica- 
tion was  contested  on  the  ground  of  her 
unfitness.  The  evidence  showed  that  she  had 
been  living  apart  from  her  husband  for  a  loner 
time  previously  to  his  death,  and  had  mani- 
fested great  animosity  towards  him,  and  that 
she  "had  funds  in  her  hands  belonging  to 
her  minor  children  by  a  former  husband,  of 
whom  she  was  sole  guardian  when  she  married 
Williams,  which  she  would  not  deliver  up  on 
settlement,  and  which  she  would  hold  against 
any  other  person  offering  to  administer."  In 
the  opinion,  which  does  not  discuss  the  ques- 
tion at  length,  it  was  said  :  "It  being  estab- 
lished that  she  was  the  widow,  she  was  the 
first  person  entitled  to  administer;  and  under 
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the  law  every  person  is  a  fit  person,  unless  dis- 
qualified by  some  one  of  the  causes  specified  io 
§  1658,  Code  1852  (Code  1896,  §  46).  Allow- 
ing  every  legitimate  inference  In  favor  of  the 
contestants  upon  the  evidence  offered  by  them, 
it  is  clear  that  it  did  not  establish  any  ground 
of  unfitness  covered  by  the  section  of  the  Code- 
to  vphich  we  have  referred."  In  Bingham  v. 
Crenshaw,  84  Ala.  688,  it  was  held  that  previ- 
ous intermeddling  with  the  effects  of  the  estate 
by  the  applicant  did  not  per  se  disqualify  him; 
but  the  court  refused  to  decide  "whether there- 
are  disqualifications  for  the  ofiSce  of  adminis- 
trator other  than  those  enumerated  in  §  1658- 
of  the  Code  of  1852  (§  46,  Code  1896),  and  re- 
ferred to  the  case  of  Williams  v.  McConieo,  27 
Ala.  572.  Our  statute  is  a  substantial  copy  of 
the  New  York  statute,  and  it  is  very  similar  to- 
that  of  California.  In  the  latter  state,  §  1349 
of  the  Code  of  Civil  Procedure  authorizes  the 
issue  of  letters  testamentary  to  the  persons 
named  in  t^e  will  as  executors  "who  are  com- 
petent to  discharge  the  trust;"  and  §  1850  is  the 
same  as  our  §  46,  except  that  ft  adds,  to  the 
causes  of  disability  therein  enumerated,  incom- 
petency through  want  of  integrity.  In  the 
case  of  Be  Bauquier,  88  Cal.  802,  the  applica- 
tion for  letters  testamentarv  was  contested  on 
the  ground  that  the  applicant  had,  by  the 
exercise  of  fraud  and  undue  influence,  induced 
the  testator,  in  his  lifetime,  to  turn  over  to  him 
more  than  $12,000  in  money  and  property,  and 
that  he  claimed,  adversely  to  the  estate,  to  be 
the  owner  of  the  money  and  property  thus 
fraudulently  obtained.  The  court  held  that 
the  statute  contained  the  only  causes  of  dis- 
ability which  could  authorize  the  rejection  of 
the  applicant,  and  that  the  objections  to  the 
granting  of  the  application  must  be  such  as  to- 
show  that  the  applicant  was  incompetent  upon 
some  one  of  the  grounds  specified  in  the  stat- 
ute. In  the  case  of  Be  Qleason,  17  Misc.  510, 
a  petition  was  filed  for  the  removal  of  an 
executor,  on  the  ground  that  he  claimed  the- 
benefit  of  a  contract  between  himself  and  the 
testator,  as  to  which  there  was  strong  evidence 
that  testator  was  of  unsound  mind  at  the  time 
of  its  execution,  and  by  which  the  executor 
secured  great  pecuniary  advantage,  to  the- 
detrimentof  the  estate.  The  courtjheld  that 
such  conduct  on  the  part  of  the  executor  did 
not  render  him  incompetent  or  disqualified, 
within  the  meaning  of  subdivision  1  of  §  2685 
of  the  Code  of  Civil  Procedure,  which  specifies 
the  causes  of  disability,  but  that  his  continuine^ 
to  claim  the  benefit  of  the  contract  was  ground 
of  removal,  under  subdivision  2  of  said  section, 
which  enumerates,  among  other  causes  of  re- 
moval, unfitness  for  the  due  execution  of  the 
office  by  reason  of  his  * 'having  wasted  or  im- 
properly applied  the  money  or  other  assets  in 
his  hands,  or  invested  money  in  securities 
unauthorized  by  law,  .  .  .  or  by  reason 
of  other  misconduct  in  the  execution  of  his 
ofl9ce,  or  dishonesty."  Other  decisions  of  the 
Kew  York  court  indicate  that  the  courts,  in 
determining  what  are  grounds  for  the  refusal 
to  grant  letters  testamentary  or  of  administra- 
tion, must  be  governed  by  the  statute.  Emer- 
son V.  Bowers,  14  N.  Y.  449;  Goope  v.  Loirerfe, 
1  Barb.  Ch.  45;  CJoggshally.  Oreen,9  Hun,  471;. 
Re  yfanley,  12  Misc.  472.  See  also  Barrp  v. 
Hamilton,  12  B.  Men.  191,  54  Am.  Dec.  515-,. 
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Smith's  Appeal,  61  Codd.  420,  16  L.  R.  A.  588. 
The  statutes  of  these  states  being  so  similar  to 
OUTS,  the  coDstruction  placed  upon  them  is  en- 
titled to  consideration  and  weight  in  construing 
our  own;  and,  as  it  coincides  with  the  result  of 
our  independent  investigation  of  the  question, 
we  adopt  it  as  the  proper  construction  of  §§  45 
and  46  of  the  Code  of  1896.  It  results  that 
the  facts  alleged  do  not  show  any  legal  cause 
of  disability,  nor  any  ground  for  the  refusal  to 
issue  leiters  to  appellee,  and  the  demurrer  was 
therefore   properly   sustained.    Whether  the 


question  of  appellee's  liability  to  the  estate  by 
reason  of  the  facts  alleged  can  be  adjudicated 
notwithstanding  the  issue  of  letters  constitut- 
ing him  executor,  and,  if  so,  in  what  manner 
and  by  whom  his  liability  can  be  enforced,  we 
need  not  and  do  not  now  decide,  but  refer  to 
the  following  authorities  bearing  on  the  ques- 
tion: MeOregcT  ▼.  McGregor,  85  N.  Y.  220; 
Smith  V.  Lawrence,  11  Paige,  206;  Be  Oleason, 
17  Misc.  510. 
Let  t?ie  decree  of  the  probate  court  be  affirmed. 


CALIFOBNIA  SUPREME  COURT. 


PEOPLE  of  the  State  of  California,  Bespt., 

V. 

Louis  James  SEARCET,  Appt. 
i... Cal ) 

!•  The  fteet  that  some  names  on  the  Jury 
Iianel  were  not  on  the  last  assessment 
roll  of  the  county,  as  the  law  provides  they 
should  be,  does  not,  of  itself,  sustain  a  ohallenire 
to  the  panel. 

2.  The  omission  of  k  township  in  selecting 
the  Jury  list  from  the  wards  and  townships  of 
the  oouaty,  wbich  by  Ck)de  Civ.  Proa  ft  S06.  is  to 
be  in  proportion  to  their  inhabitants,  is  not 
shown  by  the  fact  tbat  the  list  does  not  include 
the  names  of  any  persons  in  a  town  which  is 
within  the  townslilp,  but  constitutes  only  a  part 
of  it. 

3*  Ezeasinfl^  for  csanse  some  of  those  on  the 
venire  does  not  constitute  available  error  to  one 
who  is  tried  by  twelve  qualified,  competent  Ju- 
rors. 

4.  A  boJE  of  sand  containing  impres- 
sions of  shoe  tracks  which  a  witness  testi- 
fies that  he  made  with  the  shoes  of  the  accused 
person,  and  that  they  are  identical  with  those  he 
found  in  the  sand  upon  a  desert,  is  admissible  in 
evidence  for  the  purpose  of  accurately  desorik>- 
Inir  the  appearance  of  the  tracks  on  the  desert 
wbich  are  claimed  to  have  been  made  by  the  ac- 
cused. , 

6.  An  objection  that  fbotprints  made  in 
a  t>oJc  of  sand  were  not  made  nnder 
conditions  similar  to  those  made  in  a  desert 
is  not  raised  by  a  general  objection  to  the  proof 
of  the  footprints  in  the  box.  without  any  specific 
objection  to  the  dissimilarity  of  the  conditions. 

(May  28, 1808.) 

APPEAL  by  defendant  from  a. Judgment  of 
the  Superior  Court  for  San  Bernardino 
County  convicting  him  of  murder.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Meesre.  Benjamin  F.  Bledsoe,  Gordon 
A  Hall,  and  H.  M.  Willis  for  appellant. 

Mr.  W.  F.  Fiti^erald*  Attorney   Gen- 
eral, for  the  People. 

Garontte,  J.,  delivered  the  opinion  of  the 
court: 
-  The  defendant  has  been  convicted  of  the 

NOTS.— As  to  experiments  for  the  purpose  of 
evidence,  see  Leonard  v.  Southern  P.  Co.  (Or.)  15 
L.  B.  A.  221,  and  note;  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Champion  (Ind.)  28  L.  B.  A.  861. 
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crime  of  murder,  and  by  the  ]udc;ment  of  the 
court  the  extreme  penaKy  of  the  law  has  been 
ordered.  Many  assignments  of  error  are  re- 
lied upon  by  this  appeal,  and  theyare  all  of  a 
somewhat  technical  character.  We  will  spe- 
cially notice  the  more  important  ones. 

It'is  claimed  that  a  challenge  to  the  panel 
of  jurors  should  have  been  allowed.  The  evi- 
dence taken  upon  the  hearing  of  the  challenge 
discloses  a  very  lax  performance  of  duty  upon 
the  part  of  the  board  of  supervisors  in  select- 
ing the  list  of  trial  jurors  for  the  year.  The 
sections  of  the  Code  declaring  what  that  duty 
is  evidently  either  have  not  been  closely 
studied  by  the  board,  or  no  real  effort  has  been 
made  to  follow  the  law  there  laid  down.  It 
appears  that  the  names  of  persons  were  placed 
upon  the  list  which  do  not  appear  upon  the 
last  assessment  roll.  That  all  names  upon  the 
list  should  appear  upon  the  assessment  roll  of 
the  preceding  year  is  an  important  require- 
ment in  the  eyes  of  the  law.  But  the  mere 
fact  that  some  names  of  persons  appeared  upon 
the  list  that  did  not  appear  upon  the  last  as- 
sessment roll  of  the  county,  of  itself,  is  not  a 
sufficient  departure  from  the  demands  of  the 
law  to  authorize  the  trial  court  in  sustaining  a 
challenge  to  the  panel.  It  further  appears 
that  not  a  single  name  is  found  upon  the  list 
from  Colton,  a  town  possessing  1,500  inhabi- 
tants. The  law  says  (Code  Civ.  Proc.  §  206) 
that  this  list  should  be  composed  of  names  of 
persons  selected  from  the  wards  and  town- 
ships of  the  county  in  proportion  to  the  in- 
habitants thereof,  as  near  as  may  be  estimated 
by  the  board  of  supervisors.  It  would  seem 
that  by  compliance  with  this  provision  of  the 
law  the  names  of  some  persons  from  Colton 
would  be  likely  to  appear  upon  this  list.  But, 
however  this  may  be,  the  evidence  discloses 
that  the  township  in  which  the  town  of  Colton 
is  situated  embraces  additional  territory;  and 
it  is  not  plain  from  the  evidence  but  that  some 
names  upon  the  list  were  those  of  persons  liv- 
ing outside  of  Colton,  and  yet  within  the  town- 
ship. If  appellant's  contention  upon  this  point 
be  good  in  law,  it  was  his  duty  to  have  shown 
by  some  pertinent  evidence  that  the  township 
of  Colton  was  not  represented  upon  the  jury 
list.  When  he  established  the  fact  that  Col- 
ton was  not  so  represented,  such  evidence  was 
not  sufficient  to  prove  the  material  issue.  The 
further  fact  that  the  judge  excused  certain  of 
the  venire  for  cause  is  not  a  matter  for  com- 
plaint upon  the  part  of  the  defendant    As  to 
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fiuch  matters  the  court's  discretion  is  of  the 
broadest.  Defendant  in  this  regard  must  be 
satisfied  if  he  is  tried  by  twelve  qualified,  com- 
petent furors. 

In  this  case  a  man  was  murdered  upon  the 
railroad  track  upon  the  Mojave  desert,  while 
trayeling  westward.  The  district  attorney  in 
his  opening  statement  to  the  jury,  prior  to  the 
introduction  of  any  evidence,  stated  that  he 
proposed  to  prove  that  the  defendant  was  like- 
wise traveling  westward  upon  this  track  at 
about  the  saoie  time  and  place;  and  also  at  that 
time  officers  of  Arizona,  with  his  knowledge, 
were  looking  for  him,  with  a  view  to  arrest 
him  upon  a  charge  of  burglary  committed  in 
that  territory.  The  case  is  one  of  purely  cir- 
cumstantial evidence.  As  suggested,  the  de- 
fendant was  near  the  scene  of  the  murder, 
traveling  westward.  Twenty -four  hours  later 
he  was  arrested  80  ipjles  east  of  that  point, 
traveling  eastward.  The  district  attorney  by 
his  opening  statement  proposed  to  prove  these 
facts  for  the  purpose  of  showing  the  improb- 
ability of  defendant's  conduct  in  traveling 
towards  the  arresting  officers,  unless  great  rea- 
son existed  for  such  action  upon  his  part,  and 
this  reason,  it  was  claimed,  was  found  in  the 
fact  of  the  murder.  Evidence  to  this  effect 
was  offered  before  the  jury,  and  under  objec- 
tion was  denied  admission  bv  the  court.  Not- 
withstanding this  ruling,  it  is  still  insisted  by 
appellant  that  the  statement  of  the  district  at- 
torney, as  bearing  upon  the  defendant's  com- 
mission of  another  offense,  constituted  preju- 
dicial error. 

There  is  no  question  but  that  under  certain 
conditions  the  prosecution  are  entitled  in  law 
to  prove  against  a  defendant  an  offense  other 
than  the  one  upon  which  he  is  being  tried. 
Our  state  Reports  contain  many  such  cases. 
But  whether  or  not  this  case  is  such  a  one  is 
not  a  question  necessary  for  decision,  for,  as 
already  suggested,  the  court  rejected  all  evi- 
dence looking  in  that  direction.  Again,  we 
have  been  cited  to  no  case  where  a  new  trial 
has  been  ordered  by  reason  of  the  character  of 
the  opening  statement  of  the  prosecuting  offi- 
cer. But,  though  precedent  is  lacking  to  the 
point,  we  are  prepared  to  say  that  such  mis- 
conduct on  the  part  of  the  prosecuting  officer, 
might  be  found  in  the  character  of  his  open- 
ing statement  to  the  jury  as  to  recommend,  or 
even  absolutely  demand,  in  the  interests  of 
justice,  a  second  trial  of  the  defendant.  The 
principle  justifying  such  a  course  is  well 
outlined  in  People  v.  Wells,  100  Cal.  459. 
There  a  new  trial  was  ordered  by  reason  of 
the  action  of  the  district  attorney  merely  ask- 
ing certain  questions  of  various  witnesses,  the 
answers  to  such  questions  not  being  admitted 
by  the  court.  The  conclusion  of  the  court  was 
there  declared  because  it  was  evident  from  the 
record  that  the  attorney  in  asking  those  ques- 
tions was  acting  in  bad  faith,  and  attempting 
by  this  course  to  improperly  influence  the  jury 
to  the  defendant's  damage.  That  case  is  an 
exceptional  one  in  its  facts,  but  not  in  its  law. 
and  the  decision  is  eminently  sound.  If  such 
misconduct  existed  here  the  same  results  would 
follow;  but  it  is  not  at  all  apparent  that  the 
district  attorney  was  acting  in  bad  faith  in 
making  the  statements  to  which  objection  is 
made.  It  is  not  even  clearly  apparent  that  his 
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position  as  to  the  admissibility  of  such  evidence- 
was  wrong  in  law.  As  a  circumstance  tending 
to  show  the  guilt  of  the  defendant  upon  the 
charge  of  murder,  the  facts  evidencing  hia- 
conduct  in  this  regard  bear  with  some  force. 
There  is  certainly  no  such  palpable  wrong  in 
his  conduct  as  to  justify  the  conclusion  that  he 
was  actuated  bv  bad  faith  in  making  the  state- 
ments here  under  consideration. 

Witness  Arbois  testified  that  a  few  days  sub- 
sequent to  the  homicide  he  visited  the  scene  of 
the  crime,  and  found  tracks  of  a  person  lead- 
ing tbe^from.  He  followed  these  tracks  in 
the  sand  a  distance  of  15  miles.  At  that  time 
he  had  a  pair  of  shoes  in  his  possession  taken 
from  the  feet  of  defendant  after  his  arrest.  He 
compared  the  tracks  in  the  sand,  which  were 
in  some  respects  peculiar,  with  tracks  made  by 
these  shoes,  and  found  them  the  same.  He 
also  minutely  detailed  before  the  jury  the  ap- 
pearance of  these  tracks  in  the  sand.  There- 
after he  brought  before  the  jury  a  box  of  sand 
which  contained  Impressions  of  shoe  tracks, 
and  then  testified  he  made  these  tracks  with 
defendant's  shoes,  and  that  the  tracks  so  made 
were  identical  with  those  he  found  in  the  sand 
upon  the  desert.  The  introduction  in  evidence 
of  this  box  of  sand,  with  the  shoe  impressions 
therein,  is  claimed  to  constitute  error,  and 
many  reasons  are  now  urged  to  support  this 
claim.  Counsel  cite  various  cases  which  refer 
to  the  danger  in  allowing  experiments  to  be 
made  before  the  jury,  and  also  insist  that  the 
conditions  which  surrounded  these  tracks  when 
made  in  the  box  of  sand  were  not  shown  to  be 
similar  to  those  upon  the  desert  when  the  tracks 
were  there  made;  but  we  see  nothing  of  ma- 
terial moment  in  these  positions.  This  evi- 
dence hardly  partook  of  the  character  of  an 
experiment  made  before  the  jury.  Nothing 
was  done  before  the  eves  of  the  jury  looking 
towards  the  making  of  an  ex[>enment.  The 
shape  and  dimensions  of  certain  tracks  were 
placed  before  that  body,  made  by  the  use  of  a 
box  of  sand.  Any  other  impressionable  sub- 
stance as  well  might  have  been  used.  These 
tracks  in  the  box  were  declared  by  the  witness 
to  be  identical  with  those  found  upon  the  desert 
Under  such  circumstances,  this  evidence  served 
the  purpose  of  accurately  describing  to  the  jury 
the  appearance  of  the  tracks  upon  the  desert. 
It  was  an  indirect,  but  entirely  satisfactory, 
and  legal  way  of  proving  that  very  material 
link  in  the  chain  of  circumstances  connecting 
the  defendant  with  the  murder. 

It  being  clear  that  the  evidence  was  admissi- 
ble for  the  purpose  of  showing  by  comparison 
the  character  of  the  foot  tracks  upon  the  desert, 
no  violation  of  law  occurred  upon  the  ruling  of 
the  court.  Indeed,  we  find  in  the  record  no 
objection  made  by  counsel  to  the  admission  of 
the  evidence,  other  than  the  very  general  one 
that  *'we  object  to  the  witness  testifying  that 
he  made  footprints  representing  the  form  and 
shape  of  those."  Was  this  evidence  competent 
as  directly  tending  to  prove  that  defendant's 
shoes  made  the  tracks  in  the  desert  sand?  If 
defendant's  shoes  made  the  tracks  in  the  sand 
in  the  box,  and  those  tracks  were  identical  * 
with  the  tracks  found  in  the  sand  in  the  desert, 
then  the  evidence  would  seem  important  upon 
that  issue.  There  is  but  one  possible  objection 
that  could  be  made  to  its  admission  for  the  pur- 
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pose  of  establishing  that  fact.  That  objectioa 
would  be  a  specific  one,  based  upon  a  dissimilar- 
ity of  coDditioDS  under  which  the  tracks  in  the 
box  and  those  upon  the  desert  were  made.  To 
have  any  weight  looking  towards  the  establish- 
ment of  this  important  fact,  the  tracks  in  both 
cases  must  have  been  made  under  substantially 
the  same  conditions,  and,  as  already  suggested, 
we  find  no  objection  in  the  record  sufficiently 
specific  to  raise  that  question  upon  this  appeal. 
Yet  aside  from  that  consideration,  upon  a  care- 
ful examination  of  the  testimony,  we  conclude 
the  conditions  were  so  substantially  alike 
in  the  two  cases  as  to  justify  the  admission  of 
the  evidence.  No  testimony  was  offered  bear- 
ing upon  these  conditions  other  than  that  of 
the  witness  Arbois,  and  he  declares  that  the 


sand  in  the  two  cases  was  of  the  same  qual- 
ity and  of  the  same  character  of  hardness  and 
compactness. 

We  have  examined  the  remaining  assign- 
ments of  error,  and  find  no  substantial  merit 
in  them.  While  the  evidence  of  defendant's 
guilt  is  found  in  a  chain  of  circumstances 
alone,  still,  upon  a  perusal  of  that  evidence 
as  set  out  in  full  by  the  record,  we  are  satis- 
fied the  jury  was  entirely  justified  in  declar- 
ing the  verdict  rendered  in  the  case. 

For  the  foregoing  reasons  the  judgment  and 
order  are  affirmed. 

We  concur:  Van  Fleet*  J.;  Harri- 
son, J. 
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Leroy  Z.  CUTLER  ei  al. 

V. 

ROTAL  INSURANCE  COMPANY. 
(70  Conn.  660.) 

A  ^'standard  guaranty  to  maintain  80 
per  cent  insorance***  stamped  on  the  tice  of 
a  policy  of  fire  iDsuranoe,  does  not  supereede  a 
provision  that  the  policy  shall  be  void  in  case  of 
other  insurance,— at  least  when  that  policy  itself 
is  for  more  than  80  per  cent  of  the  value  of  the 
property. 

(June  1, 1898.3 

RESERVATION  by  the  Superior  Court  for 
Hartford  County  for  the  opinion  of  the 
Supreme  Court  of  Errors  of  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance  which  defendants 
claim  was  void  because  of  the  taking  of  addi- 
tional insurance  contrary  to  the  terms  of  the 
policy.    Judgment  for  defendant  advised^ 

Statement  by  Hamersley,  J. : 

The  policy  sued  upon  was  the  standard 
form  prescribed  by  Pub.  Acts  1893.  chap.  226, 
and  contained  the  following  provisions:  "This 
entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circnmstance 
concerning  this  insurance  or  the  subject  there- 
of." "This  entire  policy,unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  if  the  insured  now  has, 
or  shall  hereafter  make  or  procure,  any  other 
contract  of  insurance,  whether  valid  or  not, 
on  property  covered  In  whole  or  in  part  by 
this  policy."  There  was  also  stamped  upon 
the  face  of  the  policy  the  following:  "  Stand- 
ard guaranty  to  maintain  80  per  cent  insur- 
ance. It  is  a  part  of  the  consideration  of 
this  policy,  and  the  basis  upon  which  the  rate 
of  premium  is  fixed,  that  the  assured  shall 
maintain  insurance  on  the  property  described 
by  this  policy  to  the  extent  of  at  least  eighty 


NOTB.—As  to  the  effect  of  riders  or  slips  attached 
to  insurance  policies,  see  also  Jaokeon  v.  British 
America  Assur.  Co.  (Mioh.)  80  L.  R.  A.  688,  and 
note, 
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(80)  per  cent  of  the  actual  cash  value  thereof; 
and  that,  failing  so  to  do,  the  assured  shall  be 
an  insurer  to  the  extent  of  such  deficit,  and 
to  that  extent  shall  l»ear  his,  her,  or  their  pro- 
portion of  any  loss  that  may  happen  to  said 
property;  provided,  however,  that  in  the  ad- 
justment of  any  loss  or.  damage  by  fire  on 
stock  or  merchandise,  no  inventory  for  the 
purpose  of  ascertaining  the  application  of  the 
foregoing  clause  shall  be  rec^uired  unless  the 
amount  of  damage  is  at  least  nve  (6)  per  cent  of 
the  amount  of  insurance  on  such  stock  or  mer- 
chandise. It  is  expressly  understood  and 
agreed  that,  in  case  there  shall  be  more  than 
one  item  or  division  in  the  form  of  this  policy, 
this  clause  shall  apply  to  each  and  every  item 
or  division  separately."  "Note.  The  coin- 
surance clause  is  not  mandatory.  The  assured 
has  the  option  of  declining  by  paying  a  dif- 
ferent rate.  The  coinsurance  clause  does  not 
apply  to  dwellings  and  contents,  unless  spe- 
cifically rated.  Care  should  be  exercised  by 
the  assured  to  see  that  at  all  times  the  amount 
of  insurance  on  each  item  insured  by  this  policy 
shall  not  be  less  than  80  per  cent  of  its  value; 
otherwise  its  operation  in  case  of  partial  loss 
might  work  to  the  disadvantage  of  the  in- 
sured by  decreasing  the  amount  of  his  in- 
demnity." The  policy  was  issued  to  Matthew 
Ferguson,  and  Albert  Beyer,  and  subsequent 
to  the  loss'  was  by  them  assigned  to  the  plain- 
tiffs. The  defendant  claimS  that  the  policy 
was  void,  because  the  insured  had  fraudulently 
concealed  material  facts  concerning  the  in- 
surance, and  because  the  insured  had,  after 
the  policy  was  issued,  without  the  knowledge 
of  the  defendant,  and  without  permission  in 
any  form,  procured  additional  insurance  on 
the  property  covered  by  the  policy.  By  stipu- 
lation of  the  parties  the  facts  were  found  by 
the  court,  and  the  case  reserved  for  the  ad- 
vice of  the  supreme  court  of  errors.  The 
findings,  after  stating  the  proof  of  the  formal 
allegations,  of  the  fire,  the  damage,  and  proofs 
of  loss,  are  as  follows:  "(6)  The  court  further 
finds, that  at  the  time  the  defendant  issued  said 
policy  of  insurance  to  said  Ferguson  and  Beyer, 
the  assured,  said  parties  told  the  defendant  that 
the  value  of  the  property  insured  under  the 
first  item  was  $1,200.  and  under  the  second 
item  $500,  which  I  find  to  be  the  value  of 


160 


Connecticut  Sitprescb  Court  of  Erborb. 


JUNB, 


said  property  at  the  time  of  the  inBurance; 
and  the  assured  also  informed  the  defendant 
company  that  they  intended  to  increase  their 
stock  of  goods.  (7)  Ten  days  previous  to  the 
time  of  the  taking  out  by  the  assured  of  the 
defendant's  policy  of  insurance,  to  wit,  Sep- 
tember 4. 1806,  the  assured  had  made  an  appli- 
cation to  the  local  asent  of  the  jEtna  Insur- 
ance Company  at  said  Manchester  for  a  policy 
of  insurance  for  the  sum  of  $1,000  upon  a  por- 
tion of  the  same  property  insured  in  the  de- 
fendant's policy,  to  wit,  the  stock  of  boots  and 
shoes,  the  first  item  therein.  Said  policy  in  the 
^tna  Company  was  not  delivered  to  the  as- 
sured, nor^was  any  communication  received 
by  said  insured  explaining  its  delay  until 
after  they  had  received  Ine  policy  in  the 
defendant  company.  Because  said  ^tna  pol- 
icy had  not  been  delivered  to  them  pursuant 
to  said  application,  and  no  communication 
had  been  received,  explaining  its  delay,  the  as- 
flured  made  application  for  a  policy  in  defend- 
ant company,  believing  that  the  JEtna  policy 
was  not  forthcoming.  The  assured  did  not 
communicate  to  the  defendant  the  fact  that 
said  application  for  said  iEtna  policy  had 
been  made,  nor  had  the  defendant  any  knowl- 
edge or  notice  thereof  at  the  time  of  issuing 
its  policy.  After  receipt  of  the  defendant's 
policy  in  suit,  and  before  the  fire,  the  jEtna 
policy  was  received  bv  said  assured,  and  was 
retained  by  them.  Said  policj^  in  the  ^tna 
Insurance  Company  was  a  valid  policy  of  in- 
surapce,  dated  September  4,  1896,  for  the  sum 
of  $1,000.  The  delay  in  delivery  of  the  jEtna 
policy  was  in  fact  caused  by  the  serious  illness 
<of  the  child  of  said  insurance  agent,  which  for 
a  time  suspended  his  business,  but  the  fact  was 
not  known  to  the  assured.  (8)  The  form  of 
defendant's  policy  of  insurance  issued  to  said 
Ferguson  and  Beyer  is  the  standard  form  pre- 
scribed by  the  statute  law  of  this  state.  The 
defendant  refuses  to  pay  the  amount  of  insur- 
ance provided  for  in  said  policy  of  insur- 
ance upon  the  ground  of  the  concealment  by 
the  assured  of  said  other  insurance  for  $1,000 
existing  upon  said  property  at  the  time  this 
insurance  sued  for  was  taken  out.  and  the 
subsequent  acceptance  of  the  iEtna  Insurance 
Company's  policy,  without  permission  of  the 
defendant,  and  claims  that  such  pre-existing 
insurance  and  such  subsequent  acceptance  of 
the  ^Etna's  policy  is  in  violation  of  the  con- 
ditions of  this  policy,  which  prohibits  other 
insurance  without  written  permission  of  the 
defendant  company.  At  the  time  of  the  fire 
the  value  of  the  stock  of  goods  on  hand  and 
insured  was  $856. 87, and  no  more,  upon  which 
the  insured  had  $1,100  insurance  in  the  de- 
fendant company  and  $1,000  insurance  in  the 
uEtna  Insurance  Company  of  Hartford,  mak- 
ing in.  all  $2,100  insurance  upon  $856.87  worth 
of  stock.  The  value  of  the  tools  and  ma- 
chinery which  the  assured  had  on  hand  at  the 
time  of  the  fire  was  $66.95,  upon  which  as- 
sured had  $400  insurance  in  the  defendant 
company  alone  under  their  policy  of  insurance 
aforesaid, — making  in  all  $2,500  insurance 
upon  property  valued  at  $923.82.  I  find  that 
at  the  time  the  defendant  issued  its  policy  to 
the  plaintiffs  assignors  it  had  no  knowledge 
of  such  prior  insurance,  or  the  subsequent  ac- 
ceptance of  the  ^tna  Insurance  Company's 
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policy,  and  that  it  had  not  consented  to  or 
waived  the  provisions  of  the  policy  against 
other  insurance,  unless  the  consent  or  waiver 
appears  upon  the  face  of  said  policy,  or  upon 
the  slips  or  riders  attached  thereto,  by  con- 
struction of  law.  Defendant  claims  a  viola- 
tion of  the  policy  in  the  concealment  of  the 
$1,000  preexisting  insurance  and  subsequent 
acceptance  of  the  jEtna  policy,  and  fraud 
claimed  as  apparent  of  record.  Defendant 
also  claims  that  if  the  language  of  the  riders 
or  slips  upon  said  policy  can  be  construed  as 
a  permit  for  80  per  cent  insurance,  or  any 
other  insurance,  said  permit  was  exhausted 
immediately  upon  the  issuance  of  the  de- 
fendant's policy  to  the  plaiotiflf's  assignors, 
which  in  fact,  was  for  an  amount  greatly  in 
excess  of  80  per  cent  of  the  plaintiff's  said 
property  at  the  moment  of  its  issuance  and 
delivery.  The  question  of  what  judgment 
should  be  rendered  upon  the  foregoing  facta 
is  reserved  for  the  advice  of  the  supreme  court 
of  errors." 

MewTB.  Olln  R.  Wood  and  Hiram  R. 
Mills,  for  plaintiff: 

The  defendant  cannot  escape  liability  be- 
cause of  the  so-called  concealment,  unless  the 
matter  withheld  in  some  way  increased  or 
affected  the  risk  to  be  insured. 

11  Am.  &  Eng.  Enc.  Law,  p.  298;  Davis  y. 
.^na  Mut.  F.  Ins.  Go.  (N.  H.)  89  AtL  902. 

The  adoption  of  the  provision  to  maintain 
80  per  cent  coinsurance  involved  a  tacit  con- 
sent on  the  part  of  the  insurer  to  insurance  in 
such  an  amount  as  would  suflSce  to  free  the 
insured  from  the  risk  of  contribution  in  the 
event  of  loss. 

Pool  v.  Milwaukee  Mechanic^  Ins.  Co,  91 
Wis.  580;  Catoosa  Springs  Co.  y.  Lynch,  18 
Misc.  209. 

The  ^tna  policy  was  honestly  retained.  Its 
effect  was  beneficial  to  this  defendant.  It 
operated  to  reduce  by  one  half  the  liability 
which  this  defendant  would  have  been  under 
if  the  ^tna  policy  had  been  returned  instead 
of  retained. 

Mr.  Qeovge  A.  Fay,  for  defendant: 

All  of  the  provisions  of  a  contract  shall  re- 
ceive full  recognition,  and  be  honored  in  the 
interpretation  of  such  a  contract  when  pos- 
sible. One  part  of  a  contract  will  never  be 
allowed  to  override  and  nullify  another  part 
of  the  same  contract  when  such  a  construction 
can  be  placed  upon  the  instrument  that  both 
may  stand. 

Clement's  Ins.  Dig.  p.  98;  Merchants  Ins. 
Co.  v.  Edmond,  17  Gratt.  188;  CM  y.  Insur- 
ance Co.  ofN.  A.  17  Kan.  492;  Ward  y.  Whitney, 
8  N.  Y.  446. 

A  waiver  is  the  intentional  relinquishment 
of  a  known  right. 

Findetsen  v.  Metropolitan  F.  Ins.  Co.  57  Vt. 
520;  Devens  v.  Mechanics  db  T.  Ins,  Co.  83 
N.  Y.  168;  Hoxiey.  Home  Ins.  Co.  82  Conn.  40, 
85  Am.  Dec.  240. 

Contracts  of  insurance  are  to  be  construed 
as  other  contracts.  All  parts  of  the  contract 
are  to  be  taken  together,  and  such  meaninff 
shall  be  given  to  them  as  will  carry  out  and 
effectuate  to  the  fullest  extent  the  intention  of 
the  parties,  and  no  portion  of  it  will  receive 
such  a  construction  as  will  tend  to  defeat  the 
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obyions  general  purpose  of  the  parties  entering 
into  the  contract. 

Crane  v.  City  In»,  Co,  8  Fed.  Rep.  660; 
Foot  V.  ^ina  L.  Ins,  Co.  61  N.  Y.  571. 

Paragraphs  and  clauses  of  a  policy  should 
not  he  construed  so  as  to  make  them  conflict 
with  each  other  if  such  construction  can  be 
avoided.  They  should  be  construed  so  as  to 
make  them  harmonize  if  such  construction 
is  possible. 

Clement's  Digest,  p.  99  (14);  CM  v.  Intur- 
4ince  Co.  ofN,  A,  17  Kan.  492. 

Where  a  contract  contains  two  repu^ant 
provisions,  one  printed  and  the  other  written, 
the  latter  must  control.  Unless  the  conflict  is 
irreconcilable,  however,  this  rule  does  not 
apply,  but  the  principle  prevails  that  contracts 
ahould  be  so  construed  as  to  give  effect  to 
^very  word  and  expression  contained  therein. 

11  Am.  &  Eng.  Enc.  Law,  p.  516;  Barhydi 
V.  EUis,  45  N.  Y.  110;  Kratzenstein  v.  Western 
Amur.  Co,  116  N.  Y.  57.  5  L.  R.  A.  799; 
MUler  v.  Hannibal  A  St.  J.  A  Co,  W>  N.  Y. 
430,  43  Am.  Rep.  179. 

There  is  no  distinction  to  be  made  between 
auch  agreements  of  insurance  and  other  agree- 
ments. Every  provision  in  the  absence  of 
fraud  will  be  presumed  to  be  material. 

Allen  v.  Oerman-American  Ins.  Co.  128  N. 
Y.  12. 

The  procurement  of  other  insurance  in  vio- 
lation of  conditions  against  it  avoids  the  policy, 
and  so  is  the  statute  law  of  our  own  state. 

AUen  V.  German- American  Ins.  Co.  123  N. 
Y.  6;  Conn.  Pub.  Acts  1894,  chap.  226,  pp. 
372,878. 

Every  year  vast  amounts  of  property,  not 
insured,  go  to  destruction  in  consequence  of 
over  insurance  of  property  in  its  neighborhood. 
The  welfare  of  the  state,  which  has  an  interest 
in  all  the  property  of  the  state,  requires  that 
this  should  not  be  done. 

Couch  V.  City  F.  Ins.  Co.  88  Conn.  185. 

In  interpreting  a  contract,  the  intention  of 
tb«  parties  should  be  determined  by  the  con- 
dition of  things  at  the  time  of  the  making  of 
the  contract. 

11  Am.  &  Eng.  Enc.  Law,  p.  512. 

Hameraley*  J.,  delivered  the  opinion  of 
the  court: 

If.  as  appears  from  the  finding,  the  insured, 
at  the  time  of  their  application  to  the  defend- 
ant, believed  that  their  prior  application  to 
the  ^tna  Insurance  Company  for  a  policy  of 
insurance  for  $1,000  upon  property  they 
were  asking  the  defendant  to  insure  oould  not 
result  in  a  contract  of  insurance,  they  were 
41  L.  R.  A.  11 


not  bound,  by  the  terms  of  their  policy,  to 
then  inform  the  defendant  of  that  applica- 
tion. But  in  subsequently  accepting  the  JEtna 
policy  issued  in  pursuance  of  their  application 
they  violated  the  provision  against  further  in- 
surance contained  in  the  policy  issued  b^  the 
defendant,  and  for  this  reason  the  plamtiffs 
cannot  recover.  "Precisely  that  had  occurred 
which  both  parties  had  stipulated  should 
make  void  the  contract  of  insurance."  Bishop 
V.  Clay  F.  -A  M.  Ins.  Co.  45  Conn.  480.  453. 
The  "standard  guaranty  to  maintain  80  per 
cent  insurance,"  stamped  on  the  face  of  the 
policy,  did  not  supersede  the  provision  against 
further  insurance.  The  two  provisions  can 
stand  together,  and  effect  can  be  given  to 
both.  This  "guaranty  "clause  in  a  Are  insur- 
ance policy  is  of  recent  use,  and  is  a  very 
peculiar  one.  We  consider  it  only  so  far  as 
necessary  to  the  decision  of  this  case.  If,  as 
the  plaintiffs  claim, the  adoption  of  the  clauae 
imposes  on  the  insured  an  obligation  to  pro- 
cure such  additional  insurance  as  may  be  nec- 
essary to  keep  the  total  amount  of  insurance 
equal  to  80  per  cent  of  the  changing  actual 
value  of  the  property  covered  by  the  policy, 
and  therefore  impliedly  gives  permission  to 
procure,  or  waives  the  provision  against,  such 
insurance,  it  must  follow  that  such  permission 
or  waiver  is  limited  by  the  necessity  from  which 
it  is  implied.  It  may  be  that  if,  in  fulfilling  the 
obligation  assumed,  the  80  per  cent  limit  is  un- 
intentionally ezceeded.the  policy  would  not  for 
that  reason  become  void.  But  a  question  of 
this  kind  does  not  arise  in  the  present  case. 
The  insured  obtained  insurance  for  |1,500  on  a 
stock  of  goods  and  fixtures  valued  at  $1,700; 
the  insurance  being  more  than  80  per  cent  of 
the  value  of  the  property  insured.  Immedi- 
ately afterwards  they  procured  additional  in- 
surance on  the  principal  item  of  this  property 
for  $1,000.  Within  twelve  days  the  property 
is  destroyed  by  fire,  and  its  actual  value  at 
that  time  is  less  than  $1,000.  There  is  here 
no  room  for  any  claim  that  the  additional  in- 
surance was  intended  merely  to  fulfil  the  ob- 
ligation of  tde  guaranty  clause.  The  insured 
in  fact  and  intent  violated  the  provision  acainst 
overinsurance.  Thev  certainly  stand  in  no 
better  position  than  if,  having  obtained  per- 
mission for  an  additional  insurance  of  $100, 
they  then  procured  insurance  for  ten  times 
that  amount' 

The  Superior  Court  is  advised  to  render  judg- 
ment for  the  defendant. 

The  other  Judges  concur. 
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PILLSBURY- WASHBURN  FLOUR  MILLS 
COMPANY,  Limited,  et  al„  Appts,, 

V, 

H.  R.  EAQLE. 
(86  Fed.  Rep.  608.) 

1.  Owners  of  flourinir  mills  in  Minne- 
apolis, Minnesota,  bavioer  established  a  high 
reputation  for  flour  beariaff  the  names  Minne- 
apolis and  Minnesota  by  using  a  superior  quality 
of  hard  sprlnsr  wheat,  and  all  of  them  using  the 
same  process  and  the  same  kind  of  machloery, 
and  subjecting  their  product  to  the  same  kind  of 
InspectiOD,  may  have  an  Injunction  against  the 
use  of  such  names  on  flour  of  lower  grades 
which  is  made  in  Milwaukee  from  wheat  of  dif- 
ferent grade. 

8*  An  ezelnsive  or  proprietary  ri^ ht  in 
words  or  labels  nsed  is  not  necessary 
In  order  to  obtain  an  injunction  against  unfair 
competition  in  trade  by  the  deceptive  use  of  such 
words  or  labels. 


8.  The  Hftct  that  one  of  the  mills  of 
complainants  who  seek  an  injunction 

against  the  deceptive  use  of  the  name  of  a  city 
on  a  product  made  elsewhero  is  situated  outside 
the  city  limits  will  not  preclude  relief,  when  that 
mill  is  for  all  practical  purposes  a  part  of  the 
complainant^  plant  within  the  city. 

4*  Corporations  doin^  business  in  the 
same  city,  and  hawinn^  a  common  in- 
terest, may  unite  in  a  suit  in  equity  to  prevent 
the  deceptive  use  of  the  name  of  the  city  on  pro- 
ducts made  elsewhere  to  the  damage  of  their 
business. 

(April  5, 1886.) 

APPEAL  by  plaintiffs  from  rd  order  of  the 
Circuit  Court  of  the  United  States  for  the 
Kortbem  District  of  Illinois  in  favor  of  de- 
fendant in  a  suit  brought  to  enloin  defendant 
from  ttie  alleged  wrongful  use  of  a  tradename. 
Beveraed, 

The  facts  are  stated  in  the  opinion. 

Before  Woods  and  Jenkins,  Circuit  Judges, 
and  Bunn,  District  Judge. 

Mr.  Frank  F.  Reedf  for  appellants. 

Mr,  Edward  O.  Brown  for  appellee. 

Bnnn,  District  Judge,  delivered  the  opinion 
of  the  court: 

This  suit  is  brought  by  the  complainants, 
who,  for  many  years,  have  been  engaged  in  the 
manufacture  of  flour  on  a  large  scale  at  the 
city  of  Minneapolis,  Minnesota,  against  the  de- 
fendants, who  are  eneaged  as  wholesale  and 
retail  grocers  in  the  sale  of  flour  at  Chicago, 
Illinois,  to  enjoin  the  defendants  from  using  as 
a  part  of  their  brand  placed  upon  their  barrels 
and  sacks  containing  flour  the  words  "Minne- 
sota Patent,"  or  "Minneapolis,  I^Iinnesota,"  or 
"Minneapolis,  Minn."  The  allegations  of  the 
complainants'  bill,  which  are  fully  sustained 
by  the  evidence,  are  substantially  these:  The 
complainants  are  corporations,  all,  except  one. 


or^nized  under  the  laws  of  Minnesota.  The 
PiTlsbury-Washbum  Flour  Mills  Company, 
Limited,  is  a  corporation  organized  under  the 
laws  of  Great  Britain.  These  seven  corpora- 
tions separately  own  and  operate,  and  have  for 
many  years,  flouring  mills  situated  in  Minne- 
apolis, numbering  m  all  at  the  present  time 
some  twenty  two  or  twenty-three  mills.  The 
first  mill  was  built  in  1859,  when  the  city  had 
a  population  of  less  than  6,000  inhabitants. 
Since  then  the  growth  of  the  milling  interest 
has  kept  pace  with  that  of  the  city,  so  that, 
while  the  population  of  the  city  in  1896  waa* 
about  200,000,  the  product  of  the  mills  was 
60,000  barrels  per  day,  or  some  18.000,000 
barrels  per  year.  The  Pillsbury- Wash  burn 
Company  alone  own  and  operate  five  mills, 
with  a  daily  capacity  of  25,000  barrels  ground, 
packed,  and  put  up  ready  for  shipment,  and 
with  an  annual  output  of  about  4,000,000 
barrels  of  flour.  These  mills  all  use  in  their 
manufacture  only  the  highest  grade  of  bard 
spring  wheat  grown  in  Minnesota  and  the  Da- 
kotas,  and  for  the  purpose  of  storing  and  hand- 
ling the  wheat  own  and  operate  many  hundreds 
of  elsYators  in  Minneapolis  and  other  parts  of 
Minnesota  and  the  Dakotas.  They  early 
adopted  and  employed  the  process  of  high 
grinding,  and  subsequently  the  roller  grinding 
or  Hungarian  patent  process,  which  is  espe- 
cially adapted  to  hard  wheat.  By  this  roller- 
patent  process,  which  is  a  development  and 
extension  of  the  high  grinding  process  with 
improved  machinery,  the  wheat  is  subiected  to 
the  operation  of  successive  graduated  rollers 
whereby  the  external  portion,  the  wheat  ker- 
nels are  disintegrated,  removed,  and  suooessiye- 
ly  carried  away,  so  as  to  leave  the  interior  or 
core  of  the  wheat  containing  the  natritive  glu- 
ten for  disintegration  separately  and  last,  the 
process  being  first  to  remove  by  the  action  of 
the  rollers  the  outside  hull  of  the  wheat,  and 
then  the  starchy  portions,  thus  preservinic  as 
nearly  as  possible  the  gluten  for  separate  grind- 
ing, in  this  way  obtaining  a  wheat  flour  which 
is  from  40  to  50  per  cent  of  gluten  and  the  bal- 
ance starch,  and  which  is  known  as  "Patent*^ 
or  "Patent  Process"  flour,  and  is  highly  nutri- 
tious, and  makes  a  flne  white  quality  of  bread, 
the  flour  commanding  the  highest  price  in  the 
market.  That  the  different  operators  and 
owners  haye  used  upon  the  sacks  and  barrels 
containing  the  flour  manufactured  at  their  re- 
spective mills  various  trademarks  and  brands 
of  two  distinct  kinds  known  as  "mill  brands"* 
and  "customers'  brands,"  the  latter  being  sub- 
divided into  foreign  and  domestic.  Mill  brands 
consist  of  names,  marks,  and  symbols  peculiar- 
ly arranged,  indicating  by  assertion  or  asso- 
ciation the  mill,  establishment,  or  combination 
of  mills  producing  the  flour  contained  in  the 
receptacle  exhibiting  and  employing  such 
brands.  Customers'  brands  consist  of  names, 
marks,  and  symbols  peculiarly  arranged,  ani 
put  on  the  flour  receptacles,  indicating  some- 
times by  statement  and  implication  and  some- 


NoTB.— For  trademark  io  fireographlcai  oame,  flee  i  E.  D.  Pa.)  10  L.  B.  A.  838;  Levy  v.  Waitt  (C.C  App. 
Laugrhman  v.  Piper  (Pa.)  5  L.  K.  A.  699;  Gato  v.  El  I  Ist  C.)  26  L.  R.  A.  190;  Hoyt  y.  J.  T.  Lovett  Co.  (a 
Modelo  Cigar  Mfg.  Co.  (Fla.)  6  L.  EL  A.  833:  New  i  C.  App.  3d  C.)  81  L.  R.  A.  44;  also  some  cases  in  note 
York  k  R.  Cement  Co.  v.  Coplay  Cement  Co.  (C.  C.  >  to  A  Iff  ▼.  Radam  (Tex.)  9  L.  R.  A«  146. 
41  L.  R,  A. 
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times  by  association  the  flour  jobber,  wholesale 
or  retail  merchant,  selecting  and  standing 
sponsor  for  the  flour  in  the  exhibiting  sack  or 
barrel,  and  frequently  simply  the  place  of 
manufacture,  as  being  Minneapolis,  Minn." 
Nothing  resulting  from  use,  exploitation,  asso- 
ciation, or  otherwise  was,  as  a  rule,  used  to 
identify  the  flour  sold  under  these  customers' 
brands  as  the  product  of  any  particular  mill  or 
mills;  but  the  place  of  manufacture  of  the 
flour  was  usually  indicated.  The  flour  Jobber 
or  wholesale  or  retail  merchant  who  exploits, 
introduces,  and  owns  the  brand,  may,  with 
perfect  propriety,  and  frequently  does,  secure 
the  flour  for  his  particular  brand  from  different 
mills  operated  by  different  persons.  As  a 
matter  of  fact,  however,  almost  all  the  brands 
of  flour,  both  mill  and  customers',  used  and 
employed  at  any  time  upon  flour  made  at  any 
of  complainants'  mills,  have  contained  and  dis- 
tinctly and  prominently  exhibited  thereon  the 
words  ''Minneapolis,"  "Minneapolis,  Minn.," 
or  "Minneapolis,  Minnesota."  Many  of  said 
brands  have  also  contained  the  words  "Minne- 
sota" or  "Minnesota  Patent"  in  addition  to  the 
word  "Minneapolis,"  and  a  few  brands  have 
omitted  the  word  "Minneapolis,"  and  em- 
ployed the  words  "Minnesota"  or  "Minnesota 
Fatent"  instead.  The  use  of  these  last  named 
words,  "Minnesota"  or  "Minnesota  Patent." 
means,  and  is  understood  by  the  trade,  buyers, 
and  consumers  to  mean,  that  the  flour  in  the 
receptacle  exhibiting  them  is  made  under  the 
patent  process  as  above  described  somewhere 
in  the  state  of  Minnesota.  The  words  "Minne- 
apolis/' Minneapolis, Minn.,"  or  "Minneapolis, 
Minnesota,"  in  flour  brands  signify  universally 
to  jobbers,  wholesale,  and  retail  merchants, 
flour  traders  and  dealers,  buyers  and  consum- 
ers that  the  flour  in  the  receptacle  imprinted 
therewith  was  made  at  a  Minneapolis  flouring 
mill,  and.  because  of  the  location,  methods, 
and  reputation  of  Minneapolis,  that  the  flour  is 
"Minnesota  Patent"  flour  made  at  "Minne- 
apolis, Minnesota."  That  the  location  of  the 
said  city  of  Minneapolis  upon  the  Mississippi 
river  is  highly  advantageous  and  desirable  for 
flour  milling.  The  states  of  Minnesota  and 
North  and  South  Dakota  produce  the  highest 
grades  and  best  qualities  of  hard  spring  wheat 
in  enormous  quantities,  and  the  immense  acre- 
age therein  devoted  to  this  product  is  strong 
assurance  that  there  will  at  all  times  be  an  am- 
ple wheat  crop  for  supplying  the  Minneapolis 
mills,  while  the  capital  invested  and  population 
interested  and  employed  in  this  hard  spring 
wheat  growing  industry,  and  the  adaptation  of 
soil  and  climate  to  the  production  of  such 
wheat,  insure  competition,  and  the  progressive 
development  of  the  industry  increase  in  produc- 
tion and  improvement  in  quality.  Minne- 
apolis is  situate  at  the  extreme  south- 
east of  this  hard  wheat  region,  and  is  a 
natural  outlet  of  the  wheat  grown  therein 
for  shipment,  either  as  grain  or  flour,  through- 
out the  United  States,  and  especially  to  the 
manufacturing  populations  in  the  Central  and 
Eastern  states,  where  the  consumption  of  hard 
spring  wheat  flour  \b  extensive,  and  to  the  sea- 
port cities  for  export  Principally  because  of 
the  grain  and  flour  trade,  Minneapolis  has  be- 
come both  a  terminal  point  for  manv  important 
railroads  which  concentrate  there  from  points 
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throughout  the  hard-wheat  growing  district, 
and  the  initial  point  of  many  trunk  lines  termi- 
nating at  points  along  the  Great  Lakes  and  in 
the  Central,  Southern,  and  Eastern  states  and 
seaports.  The  locality  and  the  fine  water 
power  induced  the  establishment  of  mills  at 
Minneapolis  early  in  the  development  of  the 
country  northwest  thereof,  and  from  1859  until 
the  present  the  growth  of  the  flour  industry 
there  has  been  constant  and  rapid.  This  in- 
dustry has  always  been  the  leading  one  of 
Minneapolis,  and  through  it  the  place  has  in 
thirty-seven  years  increased  in  population  from 
less  than  6,000  to  about  200.000  inhabitanU. 
Over  6,000  men  flnd  work  in  and  about  the 
flour  mills  and  business,  and  as  many  more  in 
connection  with  buying,  selling,  storing,  and 
handling  grain.  Minneapolis  has  long  been 
styled  throughout  the  United  States  and  also 
abroad  the  "Flour  City."  Prom  the  inception 
of  the  flour-milling  business  there  in  1859, 
there  has  been  among  and  between  all  the  mills 
located  there  the  keenest  competition  as  to 
quality  and  quantity  of  flour  made  and  sold, 
and  early  in  the  history  of  the  milling  industry 
at  Minneapolis  there  was  adopted  the  custom 
between  millers  of  frequentlv  examining  and 
comparing  the  methods  and  machinery  em- 
ployed in  the  various  mills,  and  of  frequentlv 
examining  and  comparing  the  flour  producea. 
All  wheat  used  at  the  Minneapolis  mills  ha» 
for  years  been  systematically  inspected  and 
graded  by  competent  and  disinterested  persona 
appointed  for  that  purpose  by  the  state  of 
Minnesota.  The  machinery  in  the  mills  is 
made  almost  entirely  by  two  establishments. 
This  comparison  of  mill  products  by  the  mill 
owners  and  operators  has  been  made  daily  for 
over  twelve  years.  Each  day  each  mill  sub- 
mits to  an  expert  2  pounds  of  its  high-grade 
flour,  who  examines,  tests,  and  bakes  it,  and 
reports  the  result.  These  methods,  and  the 
close  proximity  of  the  mills,  produce  the 
greatest  uniformity  and  identity  in  the  flour 
made  at  the  mills.  Practically  these  mills 
have  always  been  run  on  the  same  systems 
and  methods,  and  with  exactly  similar  ma- 
chinery and  appliances,  employing  the  same 
grades  of  hard  spring  wheat  grown  In  the  same 
territoiy,  and  subjecting  It  to  the  same  kind  of 
inspection,  and,  as  the  necessary  consequence, 
the  flour  ground  at  all  the  mills  has  been  prac- 
tically of  the  same  classes,  kinds,  qualities, 
and  reputations.  As  a  result  of  this  method 
and  the  continued  and  extended  use  of  the 
words  "Minneapolis,"  "Minneapolis,  Minn.," 
and  "Minneapolis,  Minnesota,"  in  and  upon 
the  brands,  both  mill  and  customers',  and  in 
advertisements,  circulars,  and  announcements 
relating  to  the  flour  and  brands,  there  has 
grown  up,  and  for  a  long  time  has  existed, 
and  now  exists,  throughout  the  United  States 
and  in  many  foreign  countries,  a  great  reputa- 
tion and  demand  for  flour  made  in  Minneapo- 
lis, Minn.,  and  the  flour  made  at  the  mills  of 
complainants  is  known  generally  as  "Minne- 
sota Patent"  flour,  and  also  especially  as  "Min- 
neapolis Flour,"  and  is  classified  and  listed 
upon  markets,  and  is  in  both  the  trade  among 
fiour  dealers,  wholesale  and  retail,  and  whole- 
sale and  retail  grocers,  and  by  purchasers  and 
consumers,  asked  for,  identified,  bought,  and 
sold  by  the  style  of  "Minneapolis  Flour"  as  a 
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particular  and  superior  kind  or  ajade  of  "Min- 
nesota" or  "Minnesota  Patent"  flour,  and  thus 
the  words  *'  Minneapolis/'  "  Minneapolis, 
Minn./'  or  "Minneapolis,  Minnesota/'  upon  or 
in  connection  with  flour,  signify  to  and  are 
understood  b^  traders,  purchasers,  consumers, 
and  the  public  generally  to  mean  that  the  said 
flour  was  made  and  put  up  at  some  one  of 
complainants'  mills,  and  have  acquired  and  do 
possess  this  secondary  meaning  and  significance 
in  the  trade. 

The  complainants  and  their  predecessors  in 
business  in  the  operation  of  said  mills  have 
sold  and  do  sell  in  Chicago  large  quantities  of 
flour  bearing  said  trademarks  and  names,  and 
there  known  and  dealt  in  both  at  wholesale 
and  retail  as  "Minnesota  Patent"  flour  and 
"Minneapolis"  flour,  and  by  the  latter  term 
identifled  as  coming  from  some  one  of  com- 
plainants' mills.  The  use  of  the  words  "Min- 
nesota," "Minnesota  Patent/'  "Minneapolis," 
"Minneapolis.  Minn./'  and  "Minneapolis, 
Minnesota,"  upon,  in,  and  in  connection  with 
such  flour  brands,  both  mill  and  customers', 
employed  in  connection  with  flour  made  at 
complainants' mills,  has  caused  such  brands  of 
flour  to  become  known  upon  the  market,  and 
to  be  listed,  tabulated,  and  classified  as  that 
variety  of  Minnesota  patent  flour  manufac- 
tured at  Minneapolis;  that  is,  flour  coming 
from  the  complainants'  mills  is  styled  in  com- 
mon with  all  other  flour  made  in  the  state  of 
Minnesota  under  the  roller  process,  **Minne* 
sola"  and  "Minnesota  Patent'*  flour,  and  also 
more  exclusively  "Minneapolis"  flour.  The 
term  "Minneapolis"  alone  upon  flour  thus 
means  and  is  understood  by  the  public  to  mean 
"Minnesota  Patent"  flour  manufactured  and 
put  up  at  some  one  of  complainants'  mills  at 
Minneapolis,  in  that  state.  *  That  the  defend- 
ants are  doing  a  retail  and  wholesale  grocery 
business  at  Nos.  68  and  70  Wabash  avenue, 
Chicago,  and  as  a  part  of  such  business  deal  in 
and  sell  flour  at  wholesale  and  retail.  That 
prior  to  1893  defendants  adopted  as  a  trade- 
mark for  flour  put  up  and  packed  for  and  sold 
by  them  the  brand  "H.  R.  Eagle  &  Co/s  Best 
Minnesota  Patent,  Minneapolis,  Minn."  That 
the  words  "Minnesota  Patent,  Minneapolis, 
Minn. ,"  were  added  because  of  the  reputation 
of  that  city  and  state  for  superior  flour,  and 
that  the  method  employed  by  defendants  at 
the  outset  was  to  procure  flour  at  the  mills  of 
complainants  to  be  packed  in  sacks  or  barrels, 
and  stenciled  or  marked  with  such  brand,  and 
then  shipped  and  delivered  to  defendants  at 
Chicago.  That  such  flour  was  genuine  Min- 
neapolis flour,  and  properly  and  truthfully 
labeled  ''Minnesota  Patent,  Minneapolis, 
Minn."  That  a  high  and  uniform  grade  of 
flour  was  furnished  and  put  up  under  said 
brand  and  sold  by  the  defendants,  and  thereby 
and  by  reason  of  the  reputation  of  Minnesota 
patent  flour  made  at  Minneapolis,  Minnesota, 
soon  acquired  a  reputation  and  demand  upon 
the  market.  Thereupon,  about  1898,  defend- 
ants, in  order  to  take  and  continue  the  ad- 
vantage of  the  representation  that  the  flour 
was  Minnesota  flour  made  at  Minneapolis, 
Minnesota,  and  at  the  same  time  to  procure 
inferior  flour  at  a  less  price,  and  palm  and  foist 
off  the  same  upon  the  public  and  purchasers 
and  consumers  as  genuine  "Minnesota  patent" 
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flour  made  at  Minneapolis,  Minnesota,  ceased 
to  obtain  the  flour  sold  under  said  name  and 
brand  at  mills  in  Minneapolis,  Minnesota,  and 
have  since  procured  all,  or  the  greater  portion, 
of  the  flour  put  up  and  sold  under  said  brand 
and  name  from  various  flour  mills  at  Milwau- 
kee, Wisconsin,  flrst  from  the  mills  known  as 
the  "Phoenix  Mill,"  and  then  since,  and  at  the 
present  time,  from  the  mills  in  Milwaukee, 
Wisconsin,  operated  by  J.  B.  A.  Eern  &  Sons, 
and  known  as  the  "Bagle  Mills."  This  flour 
is  made  from  wheat  of  a  different  grade,  and 
in  an  entirely  different  locality,  by  flour  mills 
conducted  and  operated  in  methods  variant 
from  the  mills  in  Minneapolis,  and  often  con- 
tains a  large  percentage  of  winter  wheat,  and 
is  in  quality,  reputation,  and  value  inferior  to 
the  genuine  "Minnesota  Patent,  Minneapolis, 
Minn.,"  flour,  and  is  worth  and  commands  a 
less  price  upon  the  market  when  truthfully 
and  honestly  sold  as  Milwaukee  flour.  Never- 
theless, the  said  defendants  have  made  no  al- 
teration in  the  style  of  their  brand  used  upon 
Milwaukee  flour,  but  have  the  same  paclsea  at 
the  Eagle  Mills  in  Milwaukee,  Wisconsin,  and 
there  branded  "H.  R.  Eagle  &  Co.'s  Best  Min- 
nesota Patent,  Minneapolis,  Minn.,"  and  so 
shipped  and  delivered  to  defendants  at  Chicago, 
Illinois.  Such  spurious  and  falsely  branded 
flour  is  then,  with  full  knowledge  on  their 
part  of  the  fraud,  advertised  and  sold  by  said 
defendants  as  and  for  genuine  "Minnesota 
Patent,  Minneapolis,  Minn.,"  flour  in  sacks 
and  barrels  containing  and  conspicuously 
exhibiting  the  words  "Minnesota  Patent, 
Minneapolis,  Minn.,"  and  with  the  posi- 
tive assurance,  both  in  advertisements,  circu- 
lars, and  oral  representations,  that  the  flour  is 
made  in  Minnesota,  and  at  Minneapolis.  The 
consequence  of  this  false  branding,  advertise- 
ment, ^and  assertion  by  the  defenoants  is  that 
inferior  flour,  manufactured  at  a  locality  con- 
cealed from,  and  not  desired  by,  the  purchaser, 
is  fraudulenUy  and  deliberately  palmed  off 
upon  the  deceived  public  and  purchasers  for 
another  and  higher  priced  and  mure  reputable 
flour,  and  the  public  is  thereby  cheated  and 
defrauded,  and  complainants  are  injured  by 
being  deprived  of  a  regular,  established,  and 
valuable  trade,  and  also  by  having  an  inferior 
flour  represented  and  sold  as  and  for  flour 
made  by  complainants,  and  originating  at  the 
city  to  which  complainants,  by  their  joint 
efforts  and  methods,  have  given  a  valuable 
reputation  for  flour,  which  inflicts  direct  and 
irreparable  injury  upon  the  reputation  of  com- 
plainants' flour,  and  injuriously  affects  the 
trade  therein  and  the  demand  therefor.  The 
defendants'  dealings  in  such  inferior,  spurious 
flour  so  branded  as  genuine  "Minnesota  Pat- 
ent, Minneapolis,  Minn.,'*  flour  are  extensive, 
and  the  sales  thereof  amount  to  about  4  car 
loads,  or  600  barrels,  of  flour  a  week.  It  is 
principally  by  means  of  a  false  statement  upon 
the  barrels  and  sacks,  "  Minnesota  Patent, 
Minneapolis,  Minn.,"  and  the  reproduction  of 
this  statement  and  fac  simile  of  the  brand  in 
advertisements,  that  the  belief  is  induc«l  on 
the  part  of  buyers  that  the  flour  is  "Minnesota 
Patent,  Minneapolis,  Minn.," flour.  The  mill- 
ing establishment  of  J.  B.  A.  Eern  &  Sons 
carefully  conceals  the  fact  that  this  flour  so 
branded  is  ground,  packed,  and  shipped  by  it 
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noder  such  brand  and  names,  and  H.  R.  Eagle 
&  Co.  also  carefully  hide  the  truth,  and  per- 
sistently assert  to  buyers  that  the  flour  is  made 
in  Minneapolis,  Minnesota,  and  the  result  is 
benefit  to  J.  B.  A.  Kern  &  Sons  and  U.  R. 
Eagle  &Co.,  and  injury  to  the  public  and  to 
complainants. 

The  defendant  H.  R.  Eagle  alone  appears, 
and  denies  that  he  has  any  Knowledge  of  any 
such  person  as  Wallace  R.  Eafle,  and  the 
principal  issue  tendered  by  defendant's  answer 
relates  to  the  signification  of  the  terms  "Min- 
nesota Patent,"  "Minneapolis,  Minnesota,"  or 
"Minneapolis,  Minn.,"  as  used  by  the  com- 
plainants and  by  him  upon  their  flour  sacks 
and  barrels,  the  defendant  denying  that  these 
words  so  used  have  the  meaning  ascribed  to 
them  by  the  complainants,  or  that  they  are 
understood  by  traders,  purchasers,  consumers, 
and  the  public  generally  to  mean  that  the  flour 
is  made  and  put  up  at  the  mills  of  the  com- 
plainants, or  that  the  words  ** Minnesota"  or 
"Minnesota  Patent,"  used  in  connection  with 
flour,  are  understood  by  dealers  in  flour,  or 
purchasers  and  consumers,  or  by  the  public 
generally,  to  denote  that  the  flour  was  ground 
m  the  state  of  Minnesota;  and  denies  that  the 
complainants  have  any  exclusive  right  to  the 
use  of  the  words  "Minneapolis,"  "Minneapolis, 
Minn.,"  or  "Minneapolis,  Minnesota;"  but,  on 
the  contrary,  alleges  that  the  word  "Minneapo- 
lis" is  and  has  been  generally  used  and  under- 
stood to  designate  flour  manufactured  by  the 
patent,  or  roller,  or  Hungarian  process,  from 
the  fact  that  the  use  of^that  process  in  the 
manufacture  of  flour  flrst  became  generally 
known  in  the  United  States  in  connection  with 
the  city  of  Minneapolis,  having  been  there  flrst 
introduced.  The  aefendant  a&s  the  court  to 
take  notice  that  by  the  admission  of  the  bill  of 
complaint,  one  of  the  complainants,  the  Pills- 
bury- Washburn  Flour  Mills  Company,  Lim- 
ited, is  now  using  the  word  "Minneapolis" 
in  connection  with  the  flour  manufactured  by 
it  elsewhere  than  at  Minneapolis,  the  flour  being 
sold  under  such  name  with  the  knowledge  of 
all  the  other  complainants,  and  without  ob- 
jection on  the  part  of  any  of  them;  and  is 
Justifying  such  use  by  the  assertion  that  the 
flour  is  made  by  the  same  methods,  and  with 
the  same  precautions,  and  under  the  same  tests 
as  are  used  in  the  mills  situated  in  the  said  city 
of  Minneapolis,  i 

Upon  the  one  principal  issue  made  by  the 
answer  respecting  the  proper  signiflcation  and 
meaning  of  the  words  "Minnesota  Patent," 
"Minneapolis,  Minnesota,"  and  ''Minneapolis, 
Minn.,"  as  used  upon  sacks  and  barrels  of 
flour,  either  alone  or  in  connection  with  other 
flour  brands  and  marks,  the  testimony  is  con- 
clusiye  and  overwhelming  in  favor  of  the  com- 
plainants. Numerous  affidavits,  taken  in  the 
principal  flour  markets  of  this  and  other  coun 
tries,  prove  beyond  any  doubt  or  cavil  that 
these  words  to  used  signify  to  the  dealer,  the 
purchaser,  and  the  consumer  that  the  flour  is 
made  b^  the  roller  or  patent  process  at  Minne- 
apolis, m  the  state  of  Minnesota,  and  that  it  is 
this  fact  which  has  given  to  the  flour  so 
branded  its  uniform  great  credit  for  excellence 
in  the  markets  of  the  world,  not  alone  in  this 
country,  but  in  South  America,  Europe, 
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China,  Japan,  South  Africa,  and  wherever 
flour  is  imported  from  this  country. 

The  defendant  admits  all  the  allegations 
of  the  bill  in  regard  to  flrst  purchasing  his 
flour  of  complainants  and  putting  it  up  at 
Minneapolis,  and  marking  it  as  "Minnesota Pat- 
ent, Minneapolis,  Minnesota."  flour,  and  after- 
wards purchasing  in  Milwaukee,  and  putting 
up  and  selling  under  the  same  brands,  but  de- 
nies that  the  complainants  have  a  right  to  in- 
voke the  interposition  of  this  court  to  prevent 
him  from  the  continued  use  of  such  brands; 
and  it  only  remains  to  be  seen  whether  the 
complainants  have  any  such  right,  and  whether 
this  court  has  any  power  to  grant  the  relief 
sought.  The  principal  allegations  of  the  bill 
being  either  conceded  or  proved,  the  injunc- 
tion ought  to  go  if  the  complainants  make  a 
case,  and  the  bill  is  not  demurrable.  The  ap- 
plication for  an  injunction  was  denied  by  the 
court  below,  but  it  is  difficult  to  see  wherein 
the  facts  lack  anything  of  making  a  good 
case  in  equity.  Upon  the  evidence  the  fraud 
is  open  and  palpable,  as  is  also  the  dam- 
age to  the  complainants'  business  and  to  the 
public  resulting  from  it.  This  being  the  case, 
are  the  hands  of  a  court  of  equity  tied  by  any 
controlling  circumstance  or  iron  rule  which 
forbids  it  to  grant  relief?  We  think  not. 
Just  when  it  first  came  into  the  defendant's 
mind  that  the  terms  "Minnesota  Patent"  and 
"Minneapolis,  Minnesota,"  related  only  to  the 
roller-patent  process  which  might  be  car- 
ried on  in  any  part  of  the  world,  and  had 
no  reference  to  the  place  of  manufacture,  is 
not  clear  from  the  record;  most  probably,  how- 
ever, it  was  after,  as  he  admits,  partly  by  his 
own  business  enterprise,  and  partly  by  the  use 
of  these  brands,  he  had  succeeded  in  buildine 
up  a  prosperous  business,  and  when  he  had 
conceived  the  idea  of  getting  his  flour  else- 
where, but  at  the  same  time  continuing  the  use 
of  the  old  brands,  which  had  been  so  succesa- 
ful.  But,  however  this  may  be,  when  the  de- 
fendant failed  utterly  to  make  good  his  defense 
in  regard  to  the  alleged  proper  meaning  of  tbe 
words  used  as  a  part  of  his  brand,  there  was 
left  small  ground  for  him  to  stand  upon.  He 
was  fairly  beaten  In  his  defense  by  the  testi- 
mony. After  that  to  still  say  that  the  court 
has  no  jurisdiction  or  power  to  grant  relief  is 
to  fly  in  the  face  of  the  well-grounded  princi- 
ple running  through  all  the  cases  that  fraud 
accompanied  by  damages  is  actionable  at  law, 
and  that,  where  one  person  has  so  dressed  out 
his  goods  as  to  deceive  the  public  into  the  belief 
that  they  are  really  the  goods  of  another 
person,  and  so  put  them  upon  the  market, 
to  the  manifest  injury  of  that  person  and  of  the 
public,  an  action  at  law  will  lie  for  the  deceit, 
and,  to  save  a  multiplicity  of  suits,  and  pre- 
vent irreparable  injury,  equity  will  restrain 
such  unfair  and  fraudulent  competition.  This 
rule  is  so  well  established,  is  so  general  and 
elastic  in  its  application,  and  so  consonant  to 
the  general  principles  of  equity  jurisprudence, 
that  it  would  be  difficult  to  frame  a  'case  com- 
ing fairly  within  its  spirit  and  meaning  in 
which  a  court  of  chancery  will  not  find  a  way 
to  afi'ord  the  proper  relief.  This  principle  U 
affirmed  in  many  of  the  leading  cases. 

In  the  recent  English  case,  quite  analogous  to 
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this,  of  Saxlehner  v.  ApoUinaris  Co.  18  Times 
Law  Rep.  258  [[1897]  1  Cb.  893],  plaintiff  was 
the  owner  of  a  spring  in  Hungary  named 
"Hunyadi  Janos  "  Defendant,  once  the  ex- 
clusive agent  in  England  for  the  sale  of  the 
spring  water,  on  expiration  of  the  contract,  be- 
gan selling  water  from  a  spring  near  Budapest, 
which  was  stiled  *  'Uj  Hunyadi."  The  in  June- 
tion  went,  and  Mr.  Justice  Eekewich  said: 
"The  plaintiff's  case,  as  opened,  was  brought 
distinctly  within  the  authority  of  Eedda- 
way  V.  Banham  [18961  A.  C.  199,  which, 
be  it  observed,  was  decided  by  the  house 
of  lords  some  time  before  the  issue  of  the 
writ  in  this  action.  It  is  important  to  note 
what  that  authority  really  is.  There  is  no 
novelty  in  the  principle  stated,  and  even  the 
language  finds  a  counterpart  in  many  older 
cases,  as  for  instance  tkixo  v.  Provezende,  L.  R. 
1  Ch.  192.  But  yet  the  law  is  so  clearly  put 
on  a  simple  and  intelligible  basis,  that  oue 
necessarily  makes  it  the  starting  point  in  con- 
sideration of  questions  of  this  class.  I  have 
studied  the  case  with  this  view,  and  it  seems 
to  me  that  the  entire  doctrine  is  summed  up 
in  one  sentence  in  the  first  paragraph  of  the 
lord  chancellor's  speech  moving  the  judgment 
of  the  house:  'Nobody  has  anv  right  to 
represent  his  goods  as  the  goods  of  somebody 
else.'  Observe  that  the  proposition  is  perfectly 
general.  There  is  no  limit  as  regards  name, 
origin,  honesty  of  manufacture  or  sale,  or 
otherwise;  and,  although  there  are  elsewhere 
to  be  found  learned  and  useful  disquisitions  on 
the  facts  of  the  particular  case,  the  application 
of  the  law  to  them  and  criticism  of  earlier  au- 
thorities, there  is  no  departure  from  what  the 
lord  chancellor  states  to  be  'the  principle  of 
law. '   It  matters  not,  therefore,  how  a  plaintiff's 

goods  come  to  acquire  a  particular  value,  or 
ow  the  defendant  s  goods  have  come  to  adopt 
that  value.  If,  in  fact,  the  defendant  is  sell- 
ing his  goods  as  those  of  the  plaintiff,  he  is  do- 
ing what  the  law  will  not  allow,  and  the  plain- 
tiff is  entitled  to  relief  against  him." 

In  Heieman  v.  Altord,  51  N.  Y.  189.  10  Am. 
Rep.  588,  also  much  like  to  this  in  principle, 
the  trademark  used  by  the  plaintiffs  was  the 
word  "Akron"  in  designating  a  cement  made 
by  them  near  the  village  of  Akron,  in  Erie 
county,  state  of  New  York.  This  word  had 
been  used  by  the  plaintiffs  and  their  predeces- 
sors in  business  about  thirteen  years,  to  desig- 
nate the  origin  and  quality  of  their  cement. 
The  defendants,  who  manufactured  cement  in 
Onondaga  county,  near  Syracuse,  knowing 
that  the  plaintiffs  had  for  years  used  the  word 
'  'Akron"  as  a  trademark  to  designate  the  origin 
and  place  of  manufacturing  their  cement,  ap- 
plied the  word  to  designate  their  cement  by 
calling  it  "Akron  Cement."  The  plaintiffs' 
barrels  were  labeled  as  follows:  "Newman's 
Akion  Cement,  manufactured  at  Akron,  N.  Y. 
The  hydraulic  cement  known  as  the  'Akron 
Water  Lime.'"  The  defendanU  labeled  their 
barrels:  VAIvord's  Onondaga  Akron  Cement 
or  Water  Lime,  manufactured  at  Syracuse,  N. 
Y."  They  placed  the  word  "Akron"  upon 
their  label  for  precisely  the  same  reason  that 
the  defendant  In  this  case  placed  the  words 
"Minnesota  Patent,  Minneapolis,  Minn., "upon 
bis  flour  sacks  and  barrels,  to  increase  their 
sales,  and  avail  themselves  of  the  reputation 
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acquired  by  plain tifiTs  cement  The  label,  as 
said  by  Earl,  J.,  who  delivered  the  opinion 
of  the  court  of  appeals,  was  calculated  to  in- 
duce ordinary  buyers  to  believe  that  they  were 
purchasing  either  plaintiff's  cement,  or  cement 
of  the  same  kind  and  value.  The  sole  ques- 
tion to  be  determined,  as  stated  by  the  learned 
justice,  was  whether  the  plaintiffs,  who  were 
the  only  persons  engaged  in  manufacturing 
and  selling  the  Akron  cement  which  was 
known  and  had  a  reputation  in  the  market  as 
such,  could  be  protected  in  the  use  of  the  word 
"Akron"  against  the  defendants,  who  used  it 
to  defraud  the  plaintiffs  and  deceive  the 
public.  And  the  court  thought  the  plaintiffs 
were  entitled  to  the  injunction.  The  principle 
upon  which  the  relief  was  granted,  as  stated 
in  the  opinion,  is  that  the  defendants  shall 
not  be  permitted,  by  the  adoption  of  a  trade- 
mark, which  is  untrue  and  acceptive,  to  sell 
their  own  goods  as  the  goods  of  the  plaintiffs, 
thus  injuring  the  plaintiffs  and  defrauding  the 
public.  The  plaintiffs,  as  the  court  held,  had 
given  a  reputation  to  the  Akron  cement  in 
market.  They  had  always  been  its  principal 
manufacturers  and  sellers,  and  at  the  time  of 
the  commencement  of  the  suit  the  sole  parties 
who  could  be  injured  by  the  fraudulent  use  of 
the  trademark  by  the  defendants:  and  hence 
they  were  clearly  entitled  to  the  protection 
which  they  sought.  This  case,  which  is  quite 
analogous  in  principle  to  the  case  at  bar,  has 
been  cited  and  approved  by  the  Supreme  Court 
of  the  United  States  in  JJela^oare  dk  H,  Canal 
Co,  V.  Clark,  18  Wall.  311.  20  L.  ed.  581,  and 
McLean  v.  Fleming,  96  U.  S.  245,  24  L.  ed. 
828.  In  the  former  of  these  cases  the  distinc- 
tion between  a  trademark  proper  as  indicating 
an  exclusive  right,  and  the  use  of  a  geograph- 
ical name,  as  in  the  case  at  bar,  where  no  ex- 
clusive property  can  be  had,  is  clearly  indi- 
cated. In  speaking  of  the  case  of  Newman  v. 
Alvard,  after  stating  the  facts  of  the  case,  the 
court  says:  "It  [the  defendants'  cement]  was 
not  in  fact  Akron  cement  (for  Akron  and  Syra- 
cuse were  a  long  distance  from  each  other), 
and  the  purpose  of  calling  it  such  was  evidently 
to  induce  the  public  to  believe  that  it  was  the 
article  made  by  the  plaintiffs.  The  act  of  the 
defendants  was,  therefore,  an  attempted  fraud, 
and  they  were  restrained  from  applying  the 
word  'Akron'  to  their  manufacture.  But  the 
case  does  not  rule  that  any  other  manufacturer 
at  Akron  might  not  have  called  his  product 
'Akron  Cement'  or  'Akron  water-lime.'  On 
the  contrary,  it  substantially  concedes  that  the 
plaintiffs,  by  their  prior  appropriation  of  the 
name  of  the  town  in  connection  with  the  words 
cement  and  lime  acquired  no  exclnsiTe  right 
to  its  use.  as  against  anyone  who  could  use  it 
with  truth." 

So  in  the  case  at  bar,  the  complainants  can 
have  no  exclusive  right  to  the  use  of  the  geo- 
graphical names  of  "Minneapolis"  or  "Minne- 
sota. "  They  are  not  the  subject  of  a  trademark 
proper.  Any  one  or  more  of  the  200,000  inhab- 
itants of  Minneapolis  may  use  that  word  upon 
their  flour.  The  defendant  or  any  other  person 
from  any  state  may  go  there,  and  establish  a 
mill,  and  brand  his  flour  "Minnesota  Patent* 
and  "Minneapolis,  Minnesota."  The  defend- 
ant might  have  continued  to  buy  Minneapolis 
flour,  and  branded  it  "Minneapolis,  Minn. /'and 
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bad  all  the  benefit  which  these  marks  would 
give  him  in  the  market,  because  he  would  be 
adhering  to  truth  and  fair  dealing.  But  when 
he  placed  these  same  brands  upon  another 
flour,  manufactured  in  Wisconsin,  he  departed 
from  the  truth,  and  placed  a  lying  brand  upon 
his  goods,  which  was  intended  to  deceive,  and 
could  not  but  deceive,  the  public,  and  result 
in  injury  to  the  complainants'  business.  If 
the  defendant  could  do  this,  all  other  persons 
could  do  the  same  thing,  and  so  the  public 
would  be  defrauded,  and  the  goodwill  and 
business  of  complainants,  which  has  taken 
thirty-nine  years  to  build  up,  would  be  greatly 
impaired,  if  not  destroyed.  If  this  could  be 
permitted,  there  would  not  be  much  incite- 
ment to  provide  the  public  with  a  high  grade 
of  flour,  such  as  the  complainants  have  been 
manufacturing  for  many  years,  and  which  the 
evidence  shows  has  led  the  markets  of  the 
world,  if,  by  all  manufacturers  using  the  same 
brand,  the  complainants'  flour  may  be  con- 
founded with  an  lesser  grades  and  kinds  made 
from  all  sorts  and  trades  of  wheat.  It  must 
be  conceded  that,  if  the  private  interests  in- 
volved are  great,  the  public  interests  are  no 
less  so.  In  the  examination  of  scores  of  cases 
referred  to  in  the  briefs  of  counsel,  we  find 
▼«ry  little  difference  in  opinion  on  this  subject. 
The  distinction,  both  in  the  English  and  Amer- 
ican cases,  is  between  those  where  a  geograph- 
ical name  has  been  adopted  and  claimed  as  a 
trademark  proper,  and  those  where,  as  in  the 
case  at  bar,  it  has  been  adopted  first  as  merely 
indicating  the  place  of  manufacture,  and  after- 
wards, in  course  of  time,  has  become  a  well- 
known  sign  and  synonym  for  superior  excel- 
lence. In  the  latter  class  of  cases,  persons 
residing  at  other  places  will  not  be  permitted 
to  use  the  geographical  name  so  adopted  as  a 
brand  or  label  for  similar  goods  for  the  mere 
purpose  by  fraud  and  false  representation  of 
appropriating  the  goodwill  and  business  which 
long- con  tinned  industry  and  skill  and  a  gener- 
ous use  of  capital  has  ;rightf  ully  built  up.  It 
will  be  of  no  avail  in  such  cases,  where  the 
facts  are  admitted  or  proved,  to  allege  a  want 
of  power  in  a  court  of  equity  to  find  a  remedy. 
The  court  has  always  exercised  this  jurisdic- 
tion, and  must  continue  to  do  so. 

In  Lu  V.  RaXey,  L.  R.  5  Ch.  155,  the  plain- 
tififs  had  for  a  series  of  years  carried  on  busi- 
ness as  coal  dealers  in  Pall  Mall,  London,  under 
the  name  of  *'The  Guinea  Coal  Company,"  and 
they  were  frequently  called  the  "Pall  Mall 
Oumea  Coal  Company."  The  defendant,  who 
had  been  their  manager,  finally  set  up  a  busi- 
ness in  the  same  street  under  the  same  style  of 
the  "Pall  Mall  Guinea  Coal  Company r  and, 
while  it  appeared  that  there  were  other  Guinea 
coal  companies  in  London,  so  that  the  plain- 
tiffs did  not  have  the  exclusive  right  to  use  the 
trademark  "Guinea  Coal  Company,"  yet  the 
court  held  that  they  were  entitled,  as  against 
the  defendant,  to  be  protected  in  the  use  of  the 
name.  Lord  Justice  Gifford,  delivering  the 
•opinion  of  the  court,  says:  "I  quite  agree 
that  they  [the  plaintiffs]  have  no  property  in 
the  name,  but  the  principle  upon  which  the 
cases  on  this  subject  proceed  is.  not  that  there 
is  property  in  the  word,  but  that  it  is  a  fraud 
on  a  person  who  has  established  a  trade,  and 
carries  it  on  under  a  given  name,  that  some 
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other  person  should  assume  the  same  name, 
or  tfa^  same  name  with  a  slight  alteration,  in 
such  a  way  as  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with 
the  person  who  has  given  a  reputation  to  the 
name." 

Of  course,  this  case  goes  further  than  it  is 
necessary  to  carry  the  rule  in  the  case  at  bar, 
because  the  words  **Pall  Mall  Guinea  Coal 
Company"  could  be  truthfully  used  by  both 
parties.  They  both  sold  coal  in  Pall  Mall  at 
a  guinea  a  ton.  But  here  the  defendant  could 
not  truthfully  call  his  flour  "Minneapolis, 
Minn.."  flour,  and  his  using  these  words  was 
a  fraud  upon  the  complainants  and  upon  the 
public. 

In  Souifu/rn  v.  Rgynolds,  12  L.  T.  N.  8.  75, 
William  Southern  established  a  clay-pipe  fac- 
tory at  Brosely,  Shropshire,  and  the  product 
obtained  a  great  repute  as  "Southorn's  Brosely 
Pipes."  He  died,  and  two  brothers— William 
and  Edward — carried  on  the  business  at  sepa- 
rate establishments,  both  using  Uie  name 
"Soutborn  Brosely,"  distinguishing  their  dif- 
ferent factories  by  prefixing  their  initials. 
The  pipes  were  made  from  a  peculiar  vein  of 
clay  used  by  both  brothers,  and  the  products 
of  both  of  their  factories  were  known  indiffer- 
ently as  "Southern  Brosely  Pipes."  Defend- 
ant, who  had  no  establishment  at  Brosely,  be* 
gan  to  make  "Reynolds'  Purified  Clay  ripes, 
made  by  Southern  from  Brosely."  It  appeared 
that  he  had  employed  a  former  workman  in 
one  of  the  factories  at  Brosely  whose  name  was 
Soutborn.  One  of  the  brothers  only  brought 
suit  for  an  iniunction  to  restrain  the  use  of  the 
names  "Soutnorn  Brosely."  The  court  held 
that  a  clear  case  of  fraua  and  misrepresenta- 
tion was  made,  and  granted  an  iniunction. 

InEl  ModeOo  Cigar  Mfg.  Go,  v.  Qato,  26  Pla. 
886,  6  L.  R.  A.  828,  the  court,  in  stating  the 
case,  said:  "The  complainant  engaged  in  and 
commenced  the  manufacture  and  selling  cigars 
at  Key  West,  Florida,  in  1875;  used  exclu- 
sively Havana  tobacco  at  his  factory,  and  that 
he  established  among  purchasers,  dealers,  etc., 
a  high  reputation  for  his  cigars,  and  that  his 
cigars  still  maintain  said  high  reputation;  that 
the  climate  of  Key  West  is  more  favorable  to 
the  manufacture  of  Havana  cigars  than  points 
north  of  that  place;  .  .  .  caused  to  be  stamped 
or  branded  on  his  cigar  boxes  the  words  'Key 
West,'  and  the  words  'Key  West,'  .  .  .  'E.  H. 
Gato,*  or  'Bduardo  H.  Gato.'  .  .  .  made  use 
of  the  distinctive  words  'Bouquet,'  *La  Es- 
trella,'  and  the  words  *Key  West'  and  'E. 
H.  Gato'  and  'Eduardo  H.  Gato/  upon  the 
boxes  of  his  cigars  and  labels,  etc.,  as  trade- 
marks, and  to  distinguish  his  cigars  in  the 
market,  etc.,  from  cigars  made  and  put  upon 
the  market  by  other  manufacturers,  long  be- 
fore the  defendants  made  use  of  the  said  dis- 
tinctive words  upon  boxes  of  cigars,  labeled 
and  printed  thereon  as  hereinafter  stated  and 
complained  of.  That  the  defendants,  or  one  or 
moreof  tbem,  about  the  year  1882,  commenced 
to  manufacture  cigars  at  Jacksonville,  Florida, 
under  the  name  and  style  of  firm  of  'EI  Mo- 
dello  Cigar  Manufacturing  Co.'  or  'Company,' 
.  .  .  That  defendants  use  seed  tobacco,  .  .  . 
a  much  inferior  quality  of  tobacco  to  the  'Ha- 
vana tobacco.'  in  the  estimation  of  dealers, 
etc.,  and  is  in  point  of  fact  a  greatly  inferior 
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tobacco  to  the  *Havaoa  tobacco/  and  well 
known  to  all  manufacturers,  etc.  The  defend- 
ants, well  knowing  the  superior  qualities  of 
complainant's  cigars,  .  .  .  brand  and  stamp 
upon  the  boxes  containing  tbeir  cigars  manu- 
factured at  Jacksonville,  and  print  upon  the 
labels,  pictures,  and  paper  upon  said  boxes, 
the  words  'Key  West'  and  'G.  H.  Gato,'  in 
conspicuous  places  upon  said  boxes,  and  in 
form  and  size  of  letters  identical  with  or  sim- 
ilar to  the  form  and  size  of  letters  employed 
and  used  by  complainant  upon  his  boxes  of 
cigars  and  labels  and  pictures  thereon." 

It  was  held  that,  "when  a  man  manufactures 
his  goods  at  a  pirticular  place,  and  uses  the 
name  of  that  place  in  combination  with  other 
words  as  a  trsdemark  to  distinguish  the  origin 
or  ownership  of  his  goods,  no  other  person  will 
be  permitted  to  use  the  name  of  the  same 
place,  upon  goods  manufactured  by  him  at 
another  and  different  place,"— citing  Delaiearf. 
d  B,  Canal  Co.  v.  mark,  18  Wall.  825,  20  L. 
ed.  684;  Congress  d  E,  Spring  Co,  v.  High 
Roth  Congress  Spnng  Co.  45  N.  Y.  291,  6  Am. 
Rep.  82;  Nevman  ▼.  Altord,  51  N.  Y.  189,  10 
Am.  Rep.  588;  Olen  dt  H.  Mfg,  Co.  y.  Hall,  61 
N.  Y.  226,  19  Am.  Rep.  278;  Sawyer  v.  Horn, 
1  Fed.  Rep.  24;  Oilman  v.  HunneiDell,  122 
Hast.  189;  RoberUon  ▼.  Berry,  60  Md.  591,  83 
Am.  Rep.  887,  note  1.  And  that,  after  the 
complainant,  whose  factory  was  located  at 
Key  West,  had  adopted  bis  own  name  in  com- 
bination with  the  words  "Key  West."  "La 
Estrella,"  and  "Bouquet,"  and  certain  brands, 
labels,  and  pictures,  as  his  trademarks,  the  de- 
fendants did  not  afterwards  have  the  right  to 
adopt  the  name  G.  H.  Gato  in  combination 
with  the  words  "Estrella,"  "Bouquet,"  and 
^'Key  West,"  and  certain  brands,  labels,  and 
pictures,  in  combination  with  the  name  G.  H. 
Gato,  as  their  trademarks,  where  the  words  so 
adopted  by  them  so  clearly  resembled  the 
trademarks  so  adopted  by  the  complainant  as 
to  enable  them  to  palm  off  upon  and  induce  an 
ordinary  purchaser  to  buy  their  cigars  for 
those  of  the  complainant,  whereby  the  defend- 
ants might  be  profited,  and  the  complainant 
might  be  injured. 

In  Carlsbad  v.  Kutnovo,  68  Fed.  Rep.  794, 
the  city  of  Carlsbad,  as  proprietor  of  the  Carls- 
bad springs,  had  for  years  evaporated  the 
waters  into  salts,  which  were  sold  as  "Carlsbad 
Sprudel  Sals."  Defendants,  who  were  New 
York  druggists,  made  a  similar  salt,  without 
the  use  of  ue  genuine  Carlsbad  water,  and  sold 
it  under  the  name  "Improved  Effervescent 
Carlsbad  Powder."  Judge  Wheeler,  in  grant- 
ing the  injunction,  said: 

'''If  any  artificial  salts  have  come  to  be 
known  by  the  name  of  'Carlsbad  Salts/  from 
similarity  or  otherwise,  of  course  the  defend- 
ants have  the  same  right  to  sell  such  salts  by 
that  name  that  they  have  to  sell  anything  by 
the  name  by  which  it  is  known.  But  there  is 
no  real  evidence  to  that  effect.  And  if  the 
defendants  procured  genuine  Carlsbad  waters 
or  salts,  and  put  them  up  in  different  forms,  or 
with  other  ingredients,  to  improve  their  taste 
or  vary  their  effects,  these  words  would  be 
truthful,  and  they  would  seem  to  have  a  clear 
right  to  use  them  in  such  preparations;  but  the 
plaintiff's  proof  tends  to  show  that  the  defend- 
ants' salts  are  not,  in  substance,  genuine  Carls- 
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bad  salts,  in  any  form,  and  the  leading  de- 
fendant has  been  a  witness,  and  has  not  as- 
sumed to  state — and,  although  the  proof  must 
be  within  their  reach,  none  has  been  produced 
to  show — that  their  salts  come  direct  in  any 
form,  from  the  Carlsbad  springs.  The  im-. 
pression  left  by  the  evidence  is  that  they  do 
not.  but  are  artificial.  No  proof  has  been 
brought  showing  that  the  plaintiffs  have  used 
the  name  of  'Carlsbad'  upon  any  but  genuine 
Carlsbad  sprudel  salts.  As  the  case  stands 
here,  the  defendants  appear  to  be  using  the 
name  'Carlsbad'  upon  artificial  salts  having  no 
connection  with  that  name,  and  to  be  using  it 
only  because  of  its  connection  with  the  gen- 
uine Carlsbad  sprudel  salts.  Carlsbad  with  its 
springs  is  far  away.  This  use  of  the  name  in 
connection  with  a  preparation  so  similar  to  this 
well-known  product  of  them  is  some  represen- 
tation that  it  is  a  genuine  product  of  them. 
Calling  the  powder  'Improved  Carlsbad'  is  a 
direct  representation  that  genuine  'Carlsbad 
powder  has  been  taken  to  be  improved  upon; 
and  calling  it  also  'effervescent'  is  a  represen- 
tation that  the  improvement  is  in  the  efferves- 
cence. This  is  putting  the  plaintiff's  mark,  to 
some  extent,  upon  the  defendant's  salts,  and  is 
calculated  to  lead  customers  to  think  they  are 
the  salts  of  the  plaintiffs.  Such  deception 
would  be  actionable  at  law.  and  is  preventable 
in  equity.  MeLean  y.  Fleming,  96  U.  S.  245,. 
24  L.  ed.  828:  Menendez  v.  Bolt,  128  U.  S. 
514,  82  L.  ed.  526;  Improred  Fig  Syrup  Co.  v. 
California  Fig  Syrup  Co.  7  U.  8.  App.  588,  64 
Fed.  Rep.  175.  4  C.  C.  A.  264;  Von  Mumm  v. 
Fraseh,  56  Fed.  Rep.  880.  Allusion  has  been 
made  to  this  word  being  the  name  of  the  city, 
to  which  ordinarily  an  exclusive  right  cannot 
be  acquired;  but  it  is  also  the  name  of  these 
peculiar  springs  and  gives  the  name  to  their 
products." 

And  on  appeal  (85  U.  S.  App.  750.  and  71 
Fed.  Rep.  167,  and  18  C.  C.  A.  24),  the  court, 
in  afiSrming  the  order  by  Judge  Lacombe,  said: 
'*The  Carlsbad  sprudel  salts  in  either  form, 
therefore,  is  a  natural  product,  and  well  known 
as  such,  and  there  is  no  proof  in  the  case  that 
the  complainants  have  used  the  name  'Carls- 
bad' upon  anything  but  genuine  Carlsbad 
Sprudel  Salts.  And  we  concur  with  the  cir- 
cuit judge  in  the  finding  that  there  is  no  evi- 
dence in  the  record  that  any  artificial  salts 
have,  from  similarity  or  otherwise,  come  to  be 
known  by  the  name  of  'Carlsbad,'  as  is  the  case 
with  the  Epsom  salts,  a  term  now  generally 
applied  to  sulphate  of  magnesia  whether  such 
sulphate  of  magnesia  comes  from  Epsom  or 
not.  Under  these  circumstances  the  complain- 
ant, the  city  of  Carlsbad,  has  the  right  to  indi- 
cate the  origin  of  these  natural  salts  by  its  own 
name,  and  would  be  entitled  to  the  aid  of  a. 
court  of  equity  to  prevent  anyone  from  using 
that  name  to  induce  the  public  to  accept  as 
genuine  artificial  salts  not  the  product  of  the- 
Carlsbad  spring." 

In  Kinney  v.  Bosch  (N.  Y.)  16  Am.  L.  Reg. 
N.  S.  596,  plaintiffs  manufactured  cigarettes, 
and  used  a  label  with  a  field  of  divergent  rays 
and  the  words  '*St  James"  and  the  symbol 
"1/2."  The  cigarettes  were  distinguished  on 
the  market  as  "St.  James."  Defendants  em- 
ployed a  label  of  the  same  size,  differing^ 
slightly  in  color,  containing  the  words  "St. 
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James  Perique  Cigarettes,"  with  the  symbol 
"1/2."  It  was  shown  there  was  a  St.  James 
parish  in  Louisiana,  and  St.  James  perique  to- 
bacco was  a  common  article.  The  symbol 
"1/2"  meant  mixed  goods,  and  was  so  used  by 
the  trade.  In  regard  to  the  right  of  the  plaintiff 
to  the  use  of  the  word  "St.  James"  and  the  fig- 
ures "1/2,"  the  court  said:  "It has  been  urged 
upon  the  part  of  the  defendants  that  geograph- 
ical names  cannot  be  the  subject  of  a  trade- 
mark: neither  can  numerals,  which  only  serve 
to  indicate  the  nature,  kind,  or  quality  of  an 
article.  It  is  true  that  the  cases  cited  by  the 
defendants  sustain  these  propositions;  but  the 
later  cases  have  proceeded  upon  different  and 
more  equitable  principles  in  defining  the 
grounds  upon  which  courts  of  equity  interfere 
in  cases  of  this  description.  This  interference, 
instead  of  being  founded  upon  the  theory  of 
protection  to  the  owners  of  trademarks,  is  now 
supported  mainly  to  prevent  frauds  upon  the 
public.  If  the  use  of  any  words,  numerals,  or 
symbols  is  adopted  for  the  purpose  of  defraud 
ing  the  public,  the  courts  will  interfere  to  pro- 
tect the  public  from  such  fraudulent  intent 
even  though  the  person  asking  the  intervention 
of  the  court  may  not  have  the  exclusive  right 
to  the  use  of  these  words,  numerals,  or  sym- 
bols. This  doctrine  is  fully  supported  by  the 
latest  English  cases  of  J^ee  v.  Ualey,  L.  R.  5 
Ch.  155;  Wotherspoon  v.  Ourrie,  L.  R.  5  H.  L. 
508;  and  also  in  the  case  oiNeicman  v.  Alt>ord, 
51 X.  Y,  189.  10  Am.  Rep.  688." 

In  Anhettser-Buich  Brevoing  As9o.  v.  Piza, 
24  Fed.  Rep.  149,  complainant,  doing  business 
at  St.  Louis,  Missouri,  had  been  accustomed  to 
export  beer  in  bottles  with  a  label  bearing  the 
words  "St.  Louis  Lager  Beer."  It  had  an  es- 
tablished market  for  this  product  in  South 
America  and  Panama.  Defendant  nor  any 
other  person  in  the  export  trade  had  been  ac- 
customed to  use  the  words  '*St.  Louis  Lairer 
Beer."  Defendant  shipped  beer  from  New 
York  in  competition  with  complainant.  It 
was  shown  that  at  Panama  and  in  South 
America  "St.  Louis  Lager  Beer"  was  in  de- 
mand. Defendant's  beer  was  made  in  New 
York,  and  his  bottles  were  so  labeled  as  to 
represent  that  the  beer  was  made  at  St.  Louis, 
and  that  his  firm  were  the  sole  agents  for  the 
St.  Louis  lager  beer.  Defendants  insisted  that 
buyers  did  not  discriminate  between  complain- 
ant's article  and  other  beer  in  the  United  States, 
but  bought  it  simply  because  they  supposed  St. 
Louis  beer  was  produced  in  the  United  States, 
as  distinguished  from  German  and  English 
beer;  but  the  court  said  :  "  This  may  be  true ; 
but,  if  it  \b,  it  does  not  seem  to  be  conclusive 
against  the  right  of  the  complainant  to  the  in- 
junction which  he  seeks.  As  the  goods  of  the 
parties  go  to  the  same  markets,  it  can  hardly 
fail  to  happen  that  the  complainant  will  lose 
sales,  and  the  defendant  will  get  customers,  in 
consequence  of  defendant's  acts.  Although 
the  complainant  cannot  have  an  exclusive 
property  in  the  words  'St.  Louis'  as  a  trade- 
mark, or  an  exclusive  right  to  designate  its 
beer  by  the  name  'St.  Louis  Lager  Beer.'  yet, 
as  its  beer  has  always  been  made  at  that  city,  its 
use  of  the  designation  upon  its  labels  is  entirely 
legitimate:  and  if  the  defendant  is  diverting 
complainant's  trade  by  any  practices  designed 
to  mislead  its  customers,  whether  these  acts  con- 
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sist  in  simulating  its  labels,  or  representing  in 
any  other  way  his  products  as  those  of  com- 
plainant, the  latter  is  entitled  to  protection. 
It  is  no  answer  for  the  defendant,  when  the 
complainant  asks  for  protection,  to  say  that  it 
has  no  exclusive  right  to  designate  its  product 
in  the  manner  it  has,  although  this  might  very 
properly  be  asserted  by  a  competitor  selling 
beer  made  at  St.  Louis,  or  who,  by  reason  of 
any  circumstances,  might  be  entitled  to  repre- 
sent his  product  as  originating  there.  Ddc^ 
ware  d  H,  Canal  Oo.  v.  Clark,  13  Wall.  322, 
20  L.  ed.  583.  .  .  .  It  is  unnecessary,  for 
present  purposes,  to  consider  whether  the  com- 
plainant has  a  valid  trademark,  or  can  have  a 
technical  trademark,  in  the  name  'St  Louis.' 
It  is  sufficient  that  it  was  lawful  for  the  com- 
plainant to  use  that  name  to  designate  its  prop- 
erty, that  by  doing  so  it  has  acquired  a  trade 
which  is  valuable  to  it;  and  that  the  defend- 
ant's acts  are  fraudulent,  and  create  a  dishonest 
competition,  detrimental  to  the  complainant." 
In  Southern  White  Lead  Co.  v.  Cary,  25  Fed. 
Rep.  125,  complainant,  a  manufacturer  of 
White  Lead  in  St.  Louis,  stamped  upon  the 
upper  end  or  head  of  its  kegs  the  words  "South- 
ern Company,  St.  Louis. '^  These  words  en- 
circle the  head  of  the  keg.  "St.  Louis"  forming 
the  lower  half  of  the  circle,  and  "Southern 
Company"  the  upper  half,  inclosing  the  words 
"Warranted  Strictly  Pure  White  Lead  in  Pure 
Linseed  Oil."  St.  Louis  had  an  established 
reputation  for  the  manufacture  and  sale  of 
pure  white  lead,  and  complainant  had  main- 
tained for  years  a  large  triide  at  that  place  as  a 
manufacturer.  Defendants  manufactured  their 
lead  at  Chicago,  branding  it  "Southwestern  St. 
Louis."  surrounding  the  words  "Strictly  Pure 
White  Lead;"  the  words  **Southwestern  St 
Louis"  appearing  in  the  same  form  as  the 
words  "Southern  Company,  St.  Louis."  De- 
fendants also  pasted  a  label  on  their  kegs, 
stating  it  was  strictly  pure.  Analysis  showed 
complainant's  lead  to  be  pure,  and  defendants' 
to  be  adulterated.  Gresham,  Ch.  J.,  said:  "I 
shall  not  stop  to  inquire  whether  the  complain- 
ant's claim  to  trademark  is  or  is  not  well 
founded,  as  I  think  it  is  entitled  to  an  injunc- 
tion upon  another  ground.  The  defendants 
so  brand  the  heads  of  their  kegs  as  to  naturally 
mislead  and  induce  persons  purchasing  for 
consumption  to  suppose  they  are  purchasing 
the  complainant's  lead,  when  they  are  getting 
an  inferior  article.  The  brand  used  by  the  de- 
fendants is  so  like  the  complainant's  as  to 
induce  the  public  to  mistake  the  one  for  the 
other.  The  defendants  sell  their  goods  to  re- 
tail dealers,  and  it  may  be  that  such  dealers  are 
not  deceived,  but  they  sell  to  consumers  who 
are  or  may  be  deceived.  The  complainant  is 
entitled  to  relief  if  the  brand  used  by  the  de- 
fendants sufficiently  resembles  the  complain- 
ant's brand  to  be  mistaken  for  it,  and  the 
defendants  adopted  their  brand  for  the  purpose 
of  selling  their  kegs  as  the  kegs  of  complainant 
or  for  the  purpose  of  enabling  retail  dealers  to 
do  so,  and  the  complainant  has  been  injured  by 
this  fraud,  or  is  likely  to  be  injured  by  it 
The  complainant  manufactures  its  genuine 
white  lead  at  St.  Louis,  and  its  reputation  is 
already  established  as  a  manufacturer  and 
dealer  ot  this  character.  The  defendant* 
maifufacture  their  adulterated  and  greatly  in- 


170 


United  Btatka  Cibcuit  Court  of  Afpb^ia 


Apb., 


ferior  lead  at  Chicago,  and  stamp  upon  their 
kegs  a  false  brand  in  imitation  of  the  complain- 
ant's brand.  Why  is  this  done  unless  it  be  in 
the  hope  of  deceiving  the  public  and  injuring 
the  complainant?  Realizing  that  they  could 
not  engage  in  open,  manly  competition  with 
the  complainant,  the  defendants  resort  to  a 
palpable  trick.  If  this  resulted  in  no  injury 
to  the  complainant,  or  was  likely  to  result  in 
no  injury  to  it,  the  bill  would  have  to  be  dis- 
missed. But  the  affidavits  show  Uiat  the  de- 
fendants' kegs  can  and  have  been  sold  as  the 
complainant's." 

Judf^e  Blod^ett  in  Southern  WHte  Lead  Co. 
T.  Coit,  80  Fed.  Rep.  492,  made  the  same  rul- 
ing upon  the  same  facts. 

In  A.  F.  Pike  Mfg.  Co,  ▼.  Cleveland  Stone 
Co.  85  Fed.  Rep.  896.  it  was  sought  to  protect 
the  names  *'  Green  Mountain,"  '•Willdughby 
Lake,"  "Lamoille,"  and  others  as  designating 
scythe  stone,  which  had  been  used  by  com- 
plainant and  its  predecessors  for  a  number  of 
years.  Defendants  acquired  a  quarry  adjacent 
to  complainant's,  and  branded  theirs  in  the 
same  way.  It  was  urged .  first,  that  the  brands 
employed  by  defendants  did  not  infringe.  De- 
fendants used  the  exact  words  * 'Lamoille," 
* 'Green  Mountain  "and  others,  but  in  place  of 
*'Willourtby  L«ke"  employed  the  title  "Wil- 
loughby  Ridge."  It  was  ruled  that  the  titles 
employed  were  infringements.  It  was  next 
urged  that  the  brands  as  applied  to  scythe 
stones  indicated  the  quality  or  grit  of  tbe 
stones.  The  court  said  that  they  did  not  des- 
ignate alone  quality,  but  also  indicated  selec- 
tion and  care  in  tbe  manufacture,  and  finally: 
"It  is  urged  that  'Lamoille'  and  'Willoughby 
Lake'  are  geographical  terms.  The  defend- 
ants' quarry  stones  200  miles  from  Lamoille 
county  and  Willoughby  lake,  and  apply  the 
names  'Lamoille'  and  'Willoughby  Aldge.' 
Assuming  that  complainant  cannot  have  a 
valid  trademark  in  these  names,  which  I  do 
not  decide,  it  seems  to  be  well  settled  that  a 
manufacturer  will  be  protected  in  the  use  of  a 
geographical  name  as  against  one  who  does  not 
carry  on  business  in  tbe  district  so  designated. 
BlackweU  v.  Dibrell,  8  Hughes,  IfM);  JVewman 
▼.  Alwrd,  49  Barb.  588,  61  N.  Y.  189,  10  Am. 
Rep.  688." 

The  same  docrine  was  upheld  in  NortTicuti 
▼.  Turvey,  19  Ky.  L.  Rep.  488.  The  com- 
plainants were  the  owners  of  what  are  called 
and  known  as  the  Upper  and  Lower  Blue  Lick 
springs  in  Nicholas  county,  Kentucky,  and 
brought  suit  to  enjoin  North cutt  from  using 
the  words  "Blue  Lick"  in  connection  with  his 
advertisement  and  sale  of  water  from  an  arte- 
sian well  in  Campbell  county.  The  court,  in 
affirming  the  right  to  an  injunction,  said:  "It 
is  substantially  alleged  and  admitted  that 
water  from  the  two  springs  of  appellees  have 
been  for  a  century  known,  sold,  and  used 
throughout  the  United  States  and  manv  for- 
eign countries  as  medicinal  water,  and  also 
that  they  and  those  under  whom  they  claim 
have,  by  long  use  and  legal  adoption,  acquired 
exclusive  right  to  the  use  of  the  words  'Blue 
Lick'  as  their  trademark.  Though  Upper  and 
Lower  Blue  Lick  springs  are  some  distance 
apart,  and  belong  to  two  distinct  firms,  the 
water  from  them  seems  to  be  composed  of  tbe 
same  ingredients,  and  to  possess  the  same  kind 
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and  combination  of  medicinal  qualities.  And, 
as  the  trademark  'Blue  Lick  Water*  has  been 
heretofore  appropriately  and  legally  adopted 
and  used  by  each  respective  owner' without  ob- 
lection  of  either,  thev  have  a  common  inter ^t 
in  preventing  a  third  party  illegally  appropri- 
ating and  using  it,  and,  consequently,  have  a 
right  to  jointly  maintain  this  action.  Appel- 
lant states  in  his  answer  that  be  and  those  who 
preceded  him  have  been  selling  and  shipping 
water  from  said  artesian  well  for  a  period  of 
at  least  sixteen  years;  that  for  about  one  year 
of  that  time  the  trademark  or  brand  used  in 
tbe  sale  of  said  water  was  'The  Campbell 
County  Blue  Lick  Water,'  and  for  about  fifteen 
years  last  past  the  trademark  or  brand  used  by 
him  and  the  former  owners  and  proprietors  in 
sale  of  said  waters  has  been  'Kentucky  Blue 
Lick  Water.'  And  the  two  defenses  based 
upon  this  alleged  statement  of  fact  are:  First, 
that  appellees,  having  knowledge  thereof,  and 
acquiescing  in  such  use  of  the  words  'Blue 
Lick  Water  by  appellant  and  his  predecessors, 
is  now  estopped  to  deny  their  right  or  interfere 
with  the  exercise  of  it  by  them;  second,  that 
the  action  is  barred  by  the  statute  of  limita- 
tion. That  appellees  acquired  exclusive  right 
to  use  as  their  trademark  the  words  'Blue  Lick 
Water*  is  not  only  apparent  from  the  facts 
stated  in  their  petition,  and  conceded  in  the 
answer  of  appellant  to  be  true,  but  has  been 
definitely  decided  by  this  court  in  the  case  of 
Parkland  HiUe  Blue  Lick  Water  Co,  v.  Hau>- 
kins,  95  Ky.  502.  Such  being  the  case,  the 
use  and  attempted  appropriation  of  the  same 
words  by  the  predecessor  of  appellant,  in  ad- 
vertising and  selling  water  from  the  artesian 
well,  was  manifestly  illegal  and  fraudulent." 
Since  the  case  of  Columbia  Mill  Co..  t.  At- 
corn,  150  U.  8.  460,  87  L.  ed.  1144,  was  de- 
cided, holding  that  the  word  "Columbia" 
placed  upon  flour  sacks  could  not  constitute 
a  proper  trademark  word  so  as  to  give  the  per- 
son using  it  an  exclusive  right,  no  one  would 
be  so  hardy  as  to  claim  that  an  exclusive  right 
to  the  use  of  a  geographical  name  could  be  ac- 

3uired  as  a  trademark  proper.  Indeed,  the 
octrine  of  that  case  was  not  new  in  1898,  but 
has  been  the  leading  doctrine  on  the  subject 
both  in  this  country  and  England  for  many 
years,  as  is  clearly  shown  by  the  cases  already 
cited.  There  is  no  inconsistency  between  that 
case  and  the  previous  decisions  of  the  state 
and  Federal  courts  in  this  country,  including 
the  decisions  of  the  United  Stales  Supreme 
Court  before  cited,  to  the  effect  that  "wrongs 
of  this  description,  whereby,  through  an  arti- 
fice of  any  sort,  the  goods  of  one  manufac- 
turer become  confus^  in  tbe  public  mind 
with  eoods  of  some  other  manufacturer,  may 
be  redressed  by  a  court  of  equity."  Merriam 
V.  Famous  Shoe  d  C.  Co.  47  Fed.  Rep.  411. 

In  the  case  of  Pillsbury  v.  PilUbury-  Wash- 
hum  Flour  Mills  Co,  24  U.  S.  App.  395,  64 
Fed.  Rep.  841.  12  C.  C.  A  482,  which,  like 
this,  was  a  case  of  unfair  and  fraudulent  com- 
petition, Jenkins^  Circuit  Judge,  speaking  for 
the  court,  says:  "  In  the  consideration  or  this 
question  we  have  not  overlooked  the  case  of 
Columbia  Mill  Co,  v.  Alcorn.  That  was  tbe 
case  of  a  trademark  pure  and  simple,  in  which 
it  was  held  that  one  cannot  acquire  the  right  to 
the  exclusive  use  of  the  word  'Columbia.'  .  . 
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There  the  proef  failed  to  establish  that  the 
brand  was  calculated  to  mislead  or  deceive; 
liere  the  proof  is  overwhelming  to  the  effect 
that  the  brand  used  was  designed  to  mislead, 
4ui^  actually  did  deceive  and  mislead." 

Since  the  case  of  Columbia  Mill  Co,  v.  Al 
-^om  was  decided,  a  question  arose  in  the  United 
States  circuit  courtCfor  the  district  of  New  Jer- 
sey in  Morgan  Envelope  Co.  ▼.  Walton^  decided 
in  1897,  and  reported  in  82  Fed.  Rep.  460,  in 
reference  to  the  use  of  the  same  word  "Colum- 
bia" in  connection  with  certain  symbolical  rep 
Teseniations  of  Columbia  by  different  dealers 
who  had  placed  it  upon  their  packages  of 
tissue  paper.  The  complainants  brought  their 
bill  to  restrain  the  use  of  the  word  "Columbia'' 
and  the  allegorical  representation,  alleging  that 
they  had  used  it  for  more  than  ten  years  con 
tinuously  to  distinguish  their  manufaciure  of  a 
superior  quality  of  tissue  paper,  and  charging 
the  defendants  with  the  use  of  the  same  words 
and  representations  upon  a  tissue  paper  manu- 
factured by  them,  and  in  such  a  manner  as  to 
constitute  unfair  and  fraudulent  competition. 
The  defendants  were  allowed,  besides  answer- 
ing, to  file  a  cross  bill,  by  which  they  set  up 
that  they  had  employed  the  word  * 'Columbia" 
and  a  symbolical  or  allegorical  representation 
of  "Columbia"  upon  their  packages  for  a 
period  of  seventeen  years  and  longer  before 
the  complainants  had  employed  them.  The 
court,  in  deciding  the  case  in  favor  of  the  de- 
fendants, granting  the  injunction  asked  for  in 
the  cross  bill,  savs:  * 'There  cannot  be  any 
question  that  under  these  circumstances  there 
is  grave  danger  that  the  goods  may  be  mis- 
taken the  one  for  the  other.  If  the  question 
presented  were  the  only  one  raised  by  the  com- 
plainants' bill,  I  should  not  hesitate  to  grant 
them  the  relief  asked  for;  but  the  prior  appli- 
cation by  the  defendants  of  the  word  'Colum- 
bia' to  the  same  product  changes  the  siruation 
•of  the  parties.  It  cannot  be  said  that  Walton 
&  Co.  acquired  a  technical  trademark  in  the 
word  'Columbia,*  in  view  of  the  decision  of 
Columbia  Mill  Co.  v.  Aletyrn,  150  U.  8  460,  87 
L.  ed.  1144;  but  that  they  were  the  first  per- 
sons, so  far  as  the  records  show,  to  apply  the 
word  to  this  article  of  production,  cannot  be 
-disputed.  By  such  application  and  continued 
use  their  paper  became  known  to  the  trade 
and  the  public  generally.  It  /icquired  a 
reputation  for  quality,  and  the  name  was  a 
Hiistinctive  mark  of  excellence.  The  figure 
of  'Columbia'  afterwards  added  by  the  de- 
'fendants  cannot  be  regarded  as  more  than  a 
mere  amplification  of  the  word  'Columbia' 
previously  appropriated.  It  conveys  no  fur- 
ther or  other  idea  than  the  word,  and  can  be  re- 
garded only  as  a  different  way  of  expressing 
it.  It  is  apparent  that,  inasmuch  as  none  of 
the  wrappers  in  controversy  bear  the  names  of 
the  makers,  the  packages  must  be  known  and 
•designated  and  called  for  by  the  users  as  'Co- 
lumbia paper.'  whether  the  word  'Columbia' 
be  expressed  in  letters  alone,  or  in  a  figure 
typifying  'Columbia.'  So  it  would  happen 
that,  whether  a  purchaser  wanted  the  package 
of  the  complainants  or  the  defendants,  he  must 
ask  for  Columbia  paper.  It  would  be  impos- 
cible  for  the  seller  to  know  which  of  the  manu- 
factured articles  was  desired,  and  the  public 
would  be  rendered  liable  to  have  imposed  upon 
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it  goods  which  they  did  not  want.  Such  a  con- 
dition must  inevitably  lead  to  confusion  in  the 
trade,  disappointment  to  the  general  public, 
deception  of  ultimate!  purchasers,  and  be 
productive  of  unfair  competition  in  trade. 
Orr  Ewing  v.  Johnwn,  L.  R.  18  Ch.  Div. 
484;  Sawyer  v.  Eorn,  4r Hughes,  239,  1  Fed. 
Rep.  24.  One  cannot  be  permitted  to  practice 
deception  in  the  sale  of  his  goods  as  those  of 
another,  'nor  to  use  the  means  which  contrib- 
ute to  that  end.'  Perv)/  v.  Truefitt^  6  Beav.  66. 
Irrespective  of  the  question  of  trademark,  in- 
asmuch as  Walton  &  Co.  appear  to  have  been 
the  first  to  put  up  their  paper  with  the  distin- 
guishing mark  'Columbia,'  and  as  their  goods 
were  the  first  to  become  known  to  purchasers 
as  'Columbia  paper,'  no  other  person  should 
be  permitted  to  use  that  name  as  the  sole  dis- 
tinguishing mark  of  a  like  article,  whether  ex- 
pressed in  letters  or  by  figure,  and  in  that  man- 
ner mislead  the  general  public  into  buying  his 
goods  as  those  of  his  competitor.  If  the  word 
could  not  be  used  as  a  trademark,  it  is  to-be 
treated  as  a  descriptive  term,  to  the  benefit  of 
which  they  are  entitled.  Wilson  v.  T.  H.  Gar- 
rett A  Co.  47  U.  S.  App.  250,  78 Fed.  Rep.  472, 
and  24  C.  C.  A.  178." 

The  following  are  some  other  of  the  leading 
cases  which  we  have  examined,  and  which  af- 
firm the  same  general  principle:  Beddaway  v. 
Bentham  Hemp- Spinning  Co.  [1892]  2  Q.  B. 
639,  9  Rep.  Pat.  Cas.  503;  PoweU  v.  Birming- 
ham Vinegar  Brewery  Co.  11  Rep.  Pat.  Caa 
568, 18  Rep.  Pat.  Cas  235  [[1896]  2  Ch.  54]- 
Paine  v.  Daniell,  10  Rep.  Pat.  Caa  217  [[1898] 
2  Ch.  567];  Hine  v.  Laet,  7  L.  T.  41;  Braham 
V.  Beaehim,  L.  R.  7  Ch.  Div.  848;  Knott  v. 
Morgan.  2  Keen,  214;  Magnolia  Metal  Co.  v. 
Atlae  Metal  Co.  14  Rep.  Pat.  Cas.  389;  Society 
of  Accountants  v.  Corporation  of  Accountants. 
20  Scot.  Sess.  Cas.  4th  Series,  750;  Dunnachie 
V.  Toung,  10  Scot.  Sess.  Cas.  4th  Series,  874. 
In  this  last  case  the  following  remarks  of  Lord 
Craighill  seem  peculiarly  applicable  to  the  case 
at  bar:  "  'Glenboig,'  as  used  by  the  respon- 
dents, and  without  any  explanation  of  the  sense 
in  which  the  word  was  used,  could  not  but  be 
a  description  almost  certainly  leading  to  a  de- 
ception. The  lord  ordinary  appears  to  me  to 
have  been  insensible  to  this  consideration.  He 
thinks  that  because  Dunnachie  made  'Qlen- 
boig'  a  part  of  his  trademark,  the  word  must 
be  held  to  be  publici  juris, — misreading  the 
Case  of  Seiio,  as  I  think.  But  Dunnachie  was 
on  Glenboig:  the  clay  he  used  was  raised  and 
manufactured  there:  and  in  putting  the  name 
of  the  place  into  his  trademark  he  was  only 
following  the  course  ordinarily  pursued.  The 
respondents,  however,  are  not  on  Qlenboig. 
In  taking  that  word  they  took  it  only  because 
it  denoted  goods  known  in  the  market  to  be  of 
high  quality;  and.  if  they  are  to  find  virtue  in 
it^tbis  will  only  be  because  those  who  at  first 
or  second  hand  are  the  purchasers  of  their 
goods  read  the  word  as  indicating  that  the 
goods  are  the  product  of  a  manufactory  other 
than  Heathfield.  The  respondents  try  to  jus- 
tify their  assumption  of  Glenboig,  first,  on  the 
ground  that  their  clay  is  of  the  same  seam; 
and,  second,  that  the  word  'Glenboig.'  as  used 
by  them,  is  qualified  by  the  word  Young's' 
and  so  misapprehension,  not  to  say  deception, 
is  prevented.    The  fact  assumed  in  the  former 
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of  these  groands  has,  I  think,  been  established, 
bat  it  is  insufflcieDt  as  a  Justification.  The 
least  that  can  be  said  on  the  subject  is  that  the 
word,  as  used,  is  ambiguous.  That,  in  my 
opinion,  would  be  enough.  Why  should  the 
respondents  use  a  word  that  may  mislead, — 
that  may  lead  people  to  buy  their  goods  as  the 
goods  of  the  complainers?  If  all  the  respon- 
dents desired  to  suggest  is  that  their  bricks  are 
made  of  the  clay  of  the  Glenboig  seam  raised 
on  Heathfleld,  a  word  or  words  could  be  intro- 
duced by  w^ich  this  could  be  communicated." 

£very  case,  as  has  often  been  adjudged, 
must  rest  upon  its  own  circumstances;  but  this 
case  and  many  others  already  quoted  seem 
quite  undistinguishable  on  principle  from  the 
case  in  hand.  The  resul  t  of  all  the  cases  Is  that 
the  Question  must  come  down  to  one  of  fair  or 
frauQulent  competition.  Glark  Thread  Co.  v. 
Armitage,  67  Fed.  Rep.  897,  AflBrmed  45  U. 
S.  App.  82,  74  Fed.  Rep.  986.  21  C.  C.  A.  178; 
Merriam  v.  TexM  Siftings  Pub.  Co.  49  Fed. 
Rep.  944;  SeixoY.  Protezende,  L.  R.  1  Ch.  192; 
Brooklyn  White  Lead  Co.  v.  Matury,  25  Barb. 
417;  Wothernpoon  v.  Gurrie,  L.  R.  5  H.  L.  508; 
Myers  v.  Kalamazoo  Bvggy  Co,  54  Mich.  215, 
KeUer  v.  B.  F,  Goodrich  Co,  117  Ind.  556; 
Companie  General  y.  Befider,  5  Rep.  Pat.  Cas. 
61;  Free  Fishers  db  Dredgers  v.  Elliott,  4  Law 
T.  273;  Thompson  v.  Montgomery,  L.  R.  41  Ch. 
Diy.  85.  This  last  case  is  very  analogous  to 
the  case  at  bar.  The  plaintiiT  had  established 
a  brewery  at  a  place  called  "Stone,"  where  he 
had  long  carried  on  business,  and  whence  his 
ale,  under  the  denomination  "Stone  Ale,"  had 
acquired  a  reputation.  Lord  Lindley,  in  re- 
versing the  order  denying  an  injunction,  said: 
"The  plaintiff's  rights  are  to  prevent  anybody 
from  passing  off  his  goods  as  the  goods  of  the 
plaintiff  which  is  indeed  the  very  substance 
and  kernel  of  the  cases  on  this  subject."  Cali- 
fornia  Fig  Syrup  Co.  v.  Taylor  Drug  Co.  14 
Rep.  Pat.  Cas.  341. 

In  Mc Andrew  v.  Bassett,  4  De  G.  J.  &  S.  880, 
the  plaintiffs  were  large  manufacturers  of  li- 
corice. They  styled  this  licorice  "Anatolia." 
Anatolia  was  the  name  applied  to  a  whole 
tract  of  country  wherein  licorice  root  is  largely 
grown.  At  the  time  plaintiffs  began  to  use  the 
word  there  was  no  other  manufacturer  of  licor- 
ice stamping  it  with  this  word.  Subsequently, 
in  response  to  an  order  for  Anatolia  licorice, 
defendants  caused  a  stamp  to  be  prepared  con- 
taining the  word  "Anatolia,"  and  put  It  on  the 
goods,  and  afterwards  continued  to  use  it.  The 
court  below  granted  a  perpetual  injunction  re- 
straining the  use  of  the  word  "Anatolia"  by  the 
defendants  on  licorice.  In  response  to  the 
argument  that  the  word  "Anatolia"  was  com- 
mon to  aH,  the  court  said:  "That  argument 
is  merely  a  repetition  of  the  fallacy  which  I 
have  frequently  had  occasion  to  expose.  The 
property  in  the  word  for  all  purposes  cannot 
exist,  but  property  in  that  word,  as  applied  by 
way  of  stamp  upon  a  particular  vendible  article 
as  a  stick  of  licorice,  does  exist  the  moment  the 
article  goes  into  the  market  so  stamped,  and 
there  obtained  acceptance  and  reputation, 
whereby  the  stamp  gets  currency  as  an  indica- 
tion of  superior  quality, or  of  some  other  circum- 
stance, which  renders  the  article  so  stamped 
acceptable  to  the  public." 

In  Amos  H.  Van  Horn  v.  Coogan,  52  N.  J. 
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Kq.  880,  plaintiff  and  its  predecessors  had,  at 
Newark,  N.  J.,  for  a  great  many  years,  manu- 
factured and  sold  stoves  and  ranges  under  the 
style  of  "Portland  Stoves  and  Ranges."  De- 
fendants carried  on  business  very  close  to 
plaintiff,  and  began  to  make,  advertise,  and 
sell  "Famous  Portland  Ranges."  It  was  in- 
sisted there  could  be  no  trademark  in  the  word 
"Portland"  because  it  was  a  geographical 
name,  and  on  this  point  the  court  said:  "But 
it  is  contended  that  a  geographical  name,  like 
Portland,  cannot  be  a  trademark,  nor  be  so 
used  as  to  give  the  dealer,  who  first  adopts 
it  an  exclusive  property  in  it.  This,  I 
think,  may  be  conceded,  without  impair- 
ing in  the  slighest  degree  the  complainant's 
right  to  the  protection  it  asks.  For,  as 
was  said,  in  substance,  by  Lord  Langdale,  in 
the  case  just  cited,  the  question,  in  cases  like 
this,  is  not  whether  the  complainant  has  a  prop- 
erty in  the  name  by  which  his  goods  are  dis- 
tinguished in  the  market,  but,  on  the  contrary, 
the  pertinent  inquiry  is,  Has  the  defendant  a. 
right  to  use  the  name  by  which  the  complain- 
ant's goods  are  known,  for  the  purposes  of  de- 
ception, and  in  order  to  attract  to  himself  that 
custom  which,  without  the  improper  use  of 
such  name,  would  have  flowed  to  the  com- 
plainant? And  the  answer  to  the  inquiry  is 
that  the  defendant  has  no  such  right.  The 
Supreme  Court  of  the  United  States  in  Coati^ 
V.  Merrick  Thread  Go.  149  U.  S.  562,  566,  87 
L.  ed.  847,  850,  recently  said,  speaking  by  Mr. 
Justice  Brown,  that  there  can  be  no  question 
as  to  the  soundness  of  the  proposition  that, 
irrespective  of  the  technical  question  of  trade- 
mark, one  trader  has  no  right  to  dress  up  his 
goods  in  such  manner  as  to  deceive  an  intend- 
ing purchaser,  and  induce  him  to  believe  he  is 
buying  the  goods  of  a  rival  trader.  '  Rival 
manufacturers  may  lawfully  compete  for  the 
patronage  of  the  public  in  the  price  and  qual- 
ity of  their  goods,in  the  beauty  and  tastefulnesa 
of  their  inclosing  packages,  in  the  extent  of 
their  advertising,  and  in  the  employment  of 
agents;  but  they  have  no  riffht,  by  imitative 
devices,  to  beguile  the  public  into  buying  their 
wares  under  the  impression  they  are  buying 
those  of  their  rivals.'  " 

The  same  rule  prevails  in  the  French  and 
German  law,  and  is  comprehensivelv  thus  laid 
down  in  Eohler,  Trademarks:  "Much  more 
important  is  a  second  kind  of  fraudulent  com- 
petition,—so  important  that  many  legislatures 
especially  single  it  out,  and  have  passed  partic- 
ularly severe  rules  regulating  it  It  is  one  of  the 
most  common  practices  to  designate  the  prod- 
ucts of  a  place,  if  these  products  be  of  a  particu- 
larly celebrated  character,  by  the  name  of  their 
place  of  origin.  For  commerce  in  cultivated 
plants  this  form  of  designation  is  a  vital  ques- 
tion, and  in  the  same  way  for  mineral  prod- 
ucts, for  mineral  waters,  and  so  forth;  and  also^ 
for  industrial  and  manufactured  goods  this 
designation  has  an  eminent  meaning,  since  the 

Sroducts  of  certain  countries  have  their  pecu- 
ar  advantages  and  peculiarities,  which  come 
either  from  the  peculiar  quality  of  the  raw  ma- 
terial of  a  country,  from  the  customary  skill 
of  the  workmen,  or  perhaps  from  a  special 
method  of  production  long  in  vogue.  The 
great  popularity  of  such  goods  in  demand,  the 
ready  sale  which  they  find,  and  the  profits 
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-which  their  production  briDgs,  are  temptation 
•enough  for  many  traders  to  mark  their  goods 
Also  with  the  name  of  this  locality,  entirely 
foreign  to  them,  in  order  to  realize  the  advan- 
tages which  this  demand  produces.  Such 
practices  often  inflict  the  most  deplorable  dam- 
age upon  the  genuine  and  reputable  products 
•of  those  places,  not  ODly  in  that  they  rob  them 
-of  a  good  part  of  the  revenue  directly,  but  the 
ip-eatest  damage  consists  in  the  depreciation 
which  the  indifferent  wares,  entirely  foreign  to 
the  nature  of  the  place  from  which  they  are 
said  to  come,  inflict  upon  the  entire  locality, 
which  they  bring  into  bad  repute.  Before  the 
public  notices  the  deception,  it  has  become  dis- 
gusted with  the  inferior  goods,  and  a  flourisb- 
ing  branch  of  industry  is  ruined  at  a  blow.  In 
glowing  colors,  and  without  exaggeration,  the 
terrible  effect  which  such  practices  have  upon 
industry  has  been  depicted  in  the  report  of 
Lemoine  des  Mares  in  the  French  law  of  1824. 
It  states  there  particularly  that  several  branches 
of  industry  *owe  to  them  the  loes  of  their  rela- 
tions with  foreign  countries  which  closed  their 
markets  to  them  from  the  moment  that  they 
«aw  the  most  common  product  arrive  under  a 
name  which  heretofore  they  had  been  in  the 
habit  of  respecting  and  honoring.'  Pouillet, 
p.  707.  It  is  just  the  trade  with  foreign  coun- 
tries that  is  most  injured  by  tb^se  practices, 
T>ecause  there  the  deception  i^  far  more  diffl- 
•cult  to  detect,  and  the  foreigner  is  easiest  de- 
•ceived  in  his  perception  of  the  true  nature  of 
the  goods." 

The  cases  in  which  a  person  has  been  en- 
joined from  using  his  own  name  in  connection 
with  other  labels  or  brands  upon  his  goods  pro- 
<xed  upon  the  same  general  ground  of  deceit 
aod  unfair  competition  in  trade.  If  a  person 
may  be  restrained  from  the  use  of  his  own 
name  upon  his  own  goods  because  such  use.  in 
the  circumstances,  will  deceive  the  public  into 
purchasing  his  goods  believing  them  to  be  the 
goods  of  another,  to  the  injury  of  the  public 
and  the  goodwill  and  business  of  such  other 
person,  so,  also,  on  the  like  principle,  may  he  be 
restrained  from  using  any  other  proper  or  geo- 
graphical name  when  such  use  will  produce 
like  results.  WiUon  v.  T.  H.  Garrett  db  Co. 
47  U.  8.  App.  250.  78  Fed.  Rep.  478.  24  C.  C. 

A.  178;   William  Rogers  Mfq,  Co.  v.  Rogers  A 

B.  mg.  Co.  11  Fed.  Rep.  495;  R.  W.  Rogers  Go. 
V.  William  Rogers  Mfg.  Co.  85  U.  8.  App.  848, 
70  Fed.  Rep.  1017,  17  C.  C.  A.  576;  TMndreth 
V.  fjindreth,  22  Fed.  Rep.  41;  Pillsbvrv  v. 
PiUsbury-  Washburn  Flour  Mills  Co.  24  U.  8. 
App.  895,  64  Fed.  Rep.  841.  and  12  C.  C.  A. 
432;  Tarrant  v.  Johann  Hoff,  45  U.  8.  App. 
143.  76  Fed.  Rep.  959.  22  C.  C.  A.  644;  Meyer 
V.  Dr.  B.  L  BuU  Vegetable  Medicine  Co.  18  U. 
8.  App.  872.  58  Fed.  Rep.  884,  and  7  C.  C.  A. 
658;  Walter  Baker  dt  Co.  v.  Baker,  77  Fed. 
Rep.  181;  Brinsmead  v.  Brinsmead,  101  Law 
Times.  606:  Melachrino  v.  Melachrino  Egyp- 
tian Cigarette  Co.  4  Rep.  Pat  Cas.  215;  Barhto 
V.  Johnson,  7  Rep.  Pat.  Cas.  895;  Huntley  v. 
Biscuit  Co.  10  Rep.  Pat.  Cas.  277. 

It  is  hardly  necessary  to  cite  authority  for 
the  doctrine  that  in  cases  where  the  question  is 
simply  one  of  unfair  competition  in  trade  it  is 
not  essential  there  should  be  any  exclusive  or 
proprietary  right  in  the  words  or  labels  used, 
in  order  to  maintain  the  action.  This  has  been 
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decided  by  the  United  States  Supreme  Court 
both  before  and  since  the  decision  of  Columbia 
MiU  Co.  V.  Alcorn.  See  Coats  v.  Merrick 
Thread  Co.  149  U.  S.  562.  87  L.  ed.  847;  Singer 
Mfg.  Co.  V.  June  Mfg.  Co.  163  U.  8.  169,  41  L. 
ed.  118.  In  the  former  of  these  cases  the  doc- 
trine is  distinctly  and  broadly  announced  that, 
* 'irrespective  oi  any  question  of  trademarks, 
rival  manufacturers  have  no  riebt.  by  imita- 
tive devices,  to  t)eguile  the  public  into* buying 
their  wares  under  the  impression  that  they  are 
buying  those  of  their  rivals." 

In  the  defendant's  brief  and  argument  much 
reliance  is  placed  upon  the  fact  that  one  of  the 
mills  belonging  to  the  Pillsbury- Wash  burn  Co. 
is  situate  outside  the  city  limits  of  Minneapo- 
lis. But,  upon  examination,  this  defense, 
much  like  the  other  defenses  in  the  case,  van- 
ishes into  "unsubstantial  air"  when  viewed  in 
the  light  of  the  evidence.  The  objection,  if 
good  at  all,  would  go  to  show  a  misjoinder  of 
parties;  that  is  to  say,  that  the  Pillsbury  Flour 
Mills  Company  should  not  have  been  joined 
with  the  six  other  corporations,  all  of  whose 
mills  are  situate  at  the  Falls  of  St.  Anthony, 
within  the  city  limits  of  Minneapolis,  it 
would  furnish  no  good  reason  for  not  gran  ting 
the  relief  asked  for  as  to  the  other  complain, 
ants.  The  objection,  if  of  any  value,  should, 
no  doubt,  have  been  taken  by  plea  in  abate- 
ment for  the  misioinder  of  parties.  A  plea  to 
the  merits  is  held  to  be  an  admission  not  only 
of  the  competency  of  the  plaintiffs  to  sue,  but 
to  sue  in  the  particular  action  which  they 
bring.  Society  for  Prop,  of  Oospel  v.  Patrlet,  4 
Pet.  480.  7  li.  ed.  927.  But  upon  the  merits 
there  is  but  little  substance  to  this  objection. 
The  evidence  shows  that  this  Anoka  mill  has 
always  been  an  integral  part  of  the  great  Min- 
neapolis milling  plant  belonging  to  the  Pills- 
bury Flour  Mills  Company;  that  it  has  the 
same  machinery,  is  run  by  the  same  proprietors, 
in  the  same  manner,  grinds  the  same  grade  of 
wheat,  is  subject  to  the  like  interchange  of 
flour  and  tests;  that  the  businefs  of  the  mill 
has  always  been  conducted  in  Minneapolis  by 
the  same  parties  in  connection  with  that  of 
their  other  mills,  and  has  always  been  consid- 
ered and  treated  as  one  of  the  Minneapolis  mills. 
It  is  situated  on  a  tributary  of  the  Mississippi 
river,  about  10  miles  outside  the  city  limits, 
in  a  small  suburb  of  the  city,  only  be- 
cause there  happened  to  be  a  water  power 
at  that  place.  For  these  reasons,  the  public 
has  not  been  deceived,  because  this,  which  is 
one  of  the  smallest  mills,  has  been  practically 
for  all  purposes  a  Minneapolis  mill,  and  part 
and  parcel  of  the  Pillsbury  flouring  plant  in 
that  city.  There  is  nothing  unusual,  and  it 
does  not  seem  to  be  a  material  circumstance, 
that  large  manufacturing  concerns  carrying  on 
business  in  a  city  should  have  some  portion  of 
their  works  outside  the  corporate  limits;  and 
it  hardly  requires  the  citation  of  authorities  to 
the  point  that,  where  this  is  done,  such  busi- 
ness will  be  considered  entitled  to  the  same 
measure  of  protection  as  If  carried  on  wholly 
within  the  corporate  limits.  See  Eohler, 
Trademarks,  291;  New  York  A  R.  Cement  Co. 
V.  Coplay  Cement  Co.  45  Fed.  Rep.  212,  where 
it  is  said  that  all  cement  manufacturers  in 
Rosendale  and  vicinity  may  rightfully  call 
their  manufactured  article    "Rosendale    Ce- 
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ment;"  Cleveland  Stone  Co,  v.  Wallace,  52  Fed. 
Rep.  481. 

As  we  read  the  opinioD  of  the  court  below 
(see  82  Fed.  Rep.  816),  the  iDJunction  was  re- 
fused, not  ouly  because  the  several  complain- 
ants could  have  no  exclusive  interest  in  the 
words,  the  use  of  which  by  defendant  is  com- 
plained of,  as  a  trademark,  but  on  the  further 
ground  that  the  misuse  of  these  words  by  the 
cfendant  cannot  injuriously  affect  any  one 
particular  complainant,  because  they  do  not 
imply  that  any  one  in  particular  of 'the  com- 
plainants manufactured  the  flour  sold  by  the 
defendant.  We  think  this  ground  not  tenable. 
If  the  complainants  were  consolidated  into 
one  great  business  concern,  this  objection 
would  be  obviated,  because  then  one  corpora- 
tion would  manufacture  all  the  flour  made  at 
Minneapolis,  as  now  the  several  corporations 
complainant  do.  But,  if  such  a  corporation 
would  be  entitled  to  relief,  we  take  it  that  any 
one  or  more  of  the  complainant  corporations 
having  a  common  interest  in  preventing  the 
fraud  will  also  be  entitled  to  maintain  the 
action.  In  the  judgment  of  the  court  it  is 
the  common  everyday  case  of  several  persons 
having  a  common  interest  in  the  prevention  of 
an  irreparable  injurv  joining  together  to  obtain 
the  desired  relief.  Though  their  interests  are 
different  in  degree,  they  are  of  the  same  qual- 
ity and  kind.  Any  number  of  landowners 
mav  join  together  to  enjoin  the  assessment  and 
collection  of  an  illegal  tax  upon  real  estate,  or 
one  or  more  may  sue  on  their  own  behalf,  and 
for  the  benefit  of  all  others  similarly  situated. 
One  landowner  may  own  1,000  acres,  and 
another  but  1.  That  makes  no  difference,  so 
long  as  their  grievance  is  of  the  same  char- 
acter, though  differing  in  degree,  as  affecting 
different  persons.  So,  if  a  person  attempU  to 
erect  a  nuisance  of  any  kind  upon  a  block  of 
land  in  a  citv  where  the  lots  to  be  affected  are 
owned  by  different  owners,  anyone  may  sue, 
or  one  or  more  may  join  together  in  asking  for 
relief  by  injunction.  The  same  principle  is 
illustrated  in  the  cases  of  common  of  pasturage 
or  common  of  fishery,  and  the  same  rule .  pre- 
vails. The  test  is  whether  the  parties  have  an 
interest  in  common  in  the  subject-matter  of  the 
suit  as  well  as  in  the  question  involved; 
whether,  to  use  the  language  of  Mr.  Justice 
Nelson  in  Cutting  v.  Gilbert,  5  Blatchf .  259, 
261.  approved  by  the  Supreme  Court  in  Scott  v. 
Donald,  165  U.  8.  107,  llfr,  41  L.  ed.  648,  654, 
*•  there  is  a  community  of  interest  growing  but 
of  the  nature  and  condition  of  the  right  in  dis- 
pute: for.  although  there  may  not  beany  priv- 
ity between  the  numerous  parties,  there  is  a 
common  title  out  of  which  the  question  arises, 
and  which  lies  at  the  foundation  of  the  pro 
ceeding."  In  all  of  these  cases,  and  many 
more  of  like  kind,  anyone  may  separately,  but 
41  L.  R  A. 


not  jointly  with  another,  maintain  an  action  at 
law,  or  anyone  or  any  number  together,  to- 
save  multiplicity  of  suits,  and  prevent  irrep- 
arable injury,  may  maintain  a  bill  in  equity  U> 
enjoin.  The  doctrine  is  too  common  to  re- 
quire the  citation  of  authorities. 

In  the  examination  of  the  cases  upon  the- 
subject  of  fraudulent  competition  in  trade  we- 
have  found  many  like  this,  where  both  individ- 
uals and  corporations  having  a  common  inter- 
est have  united  together  to  maintain  the  action 
in  equity,  onlv  one  or  two  of  which  we  will 
refer  to.  In  tne  case  of  Society  of  Aceountanti' 
V.  Corporation  of  Accountants,  20  Scot.  Sess. 
Cas.  4th  Series,  750,  the  Society  of  Account- 
ants in  Edinburgh,  the  Institute  of  Accountant» 
and  Actuaries  in  Glasgow,  and  Society  of  Ac- 
countants in  Aberdeen,  three  severed  and  dis- 
tinct societies,  all  incorporated  by  roj'al  charter, 
as  well  as  the  individual  members  of  each„ 
joined  in  a  suit  to  prevent  the  Corporation  of 
Accountants,  Limited,  and  certain  of  its  mem- 
bers, from  using  the  letters  "C.  A."  (char- 
tered accountants).  From  the  date  of  the  in- 
corporation of  complainants  these  letters  had 
been  used  to  designate  their  members,  and 
were  so  understood  by  the  public.  Each  of 
the  complainant  societies  consisted  of  a  body 
of  professional  men  who  had  associated  them- 
selves for  the  purpose,  inter  alia,  of  keeping  upr 
a  high  standard  of  professional  education  and 
efficiency.  The  court,  in  granting  the  inter- 
dict, said:  "Here  each  of  the  corporations  is 
not  only  incorporated,  but  each  has  a  distinct 
patrimonial  interest  in  enforcing  its  conditions 
of  membership,— an  interest  attaching  both  tO' 
the  corporations  as  such,  but  also  to  its  indi- 
vidual members.  But,  if  this  be  so,— if  a 
wrong  is  done,— and  a  title  to  sue  exists  where 
there  is  only  one  corporation,  does  it  make  any 
difference  that  theie  are  here  three  corpora- 
tions, and  that  the  injury  consists  in  conduct 
which  involves  a  false  representation  of  mem- 
bership of  one  or  other  of  the  three?  I  do  not,. 
I  confess,  see  that  this  makes  a  difference  in 
princ>ple— at  least  assuming  that,  as  here,  the 
three  corporations  jointly  complain.  There 
may  be  a  difference  in  degree,— that  is  to  say, 
there  may  be  a  difference  In  the  degree  of  the 
injury  to  each  body  individually, — but  I  think 
that  that  is  all,  and  I  am  not  able  to  hold  that 
that  is  enough.  Each  corporation  suffers  a 
legal  wrong,  greater  or  less,  and,  that  being 
conceded,  the  question  becomes  one  merely  of 
title  to  sue." 

The  case  upon  appeal  was  unanimously 
affirmed.  The  same  rule  was  recognized  and 
adopted  in  Northeutt  v.  Turney,  19  Ky.  L. 
Rep.  488. 

The  order  of  the  court  below  is  retersed,  and 
the  case  remanded,  with  instructions  to  grant 
the  injunction  as  prayed. 
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*  An  mirestrieted  g^arajity  of  payment 

lodoned  on  a  neffotiable  instrumeat  is  Dego- 
tiabfe,  and  paaaea  with  the  tlUe  to  the  instru- 
ment. 

(May  7, 1806.) 

ERROR  to  the  District  Court  for  Mont- 
gomery County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  to  enforce  lia- 
bility on  a  guaranty  of  a  promissory  note. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  MeKinstry»with  Mr.  J.  D. 
HeCiiey  for  plaintiff  in  error:' 

Tbe  guaranty  on  which  judgment  was 
rendered  was  not  a  negotiable  guaranty,  un- 
der the  law  merchant,  because  payable  gener- 
ally and  not  "Ho  order  or  bearer." 

2DaD.  Neg.  Inst.  §  1774;  2  Parsons,  Notes  & 
Bills,  pp.  188,  184:  True  v.  Fuller,  21  Pick. 
140;  Briggs  y.  Latham,  86  Kan.  205.  59  Am. 
Rep.  546;  2  Randolph.  Com.  Paper,  §  861;  Tie- 
deman,  Com.  Paper,  §  419. 

It  was  not  negotiable  under  the  statute. 
The  statute  expressly  declares  that  the  words 
"  to  order  or  bearer,"  are  essential  words  in  a 
negotiable  instrument.  It  (also  prohibits  the 
courts  from,  by  construction,  making  an  in- 
strument negotiable  which  does  not  contain 
these  words. 

Gen.  Stot.  1889,  chap.  14,  §  1;  Briggs  y. 
Latham,  86  Kan.  205.  59  Am.  Rep.  546. 

The  note  was  indorsed  to  plaintiff  below. 
This  is  not  an  assignment  of  the  guaranty. 
Indorsement  and  assignment  are  not  equiva- 
lent terms. 

Bank  of  Marietta  y.  Pindall,  2  Rand.  (Ya.) 
475. 

The  guaranty  is  absolutely  void.  The  bank, 
as  a  bank,  had  no  power  to  sell  or  lend  its 
credit.  The  guaranty  was  a  loan  of  its  credit, 
in  violation  of  its  corporate  powers,  and  out- 
side the  usual  and  ordinary  course  of  banking. 

Morse,  Banks  &  Banking,  g  65;  Farmer^  dft 
M.  Bank  v.  Buicher^a  d  D.  Bank,  16  N.  Y. 
125.  69  Am.  Dec.  678;  Bank  of  Genesee  v. 
Patehin  Bank,  13  N.  Y.  818;  National  Bank 
sf  Commerce  y.  Atkinson,  55  Fed.  Rep.  471 ; 
HaU  y.  Auburn  Tump.  Co.  27  Cal.  255.  87 
Am.  Dec.  75;  Ang.  &  A.  Corp.  257,  258; 
Knickerbocker  v.  WUcax,  88  Mich.  200. 

All  parties  dealing  with  this  contract  are 
presumed  to  have  knowledge  of  the  bank's 
power,  and  that  it  had  no  power  to  guarantee 
the  paper  of  another,  which  it  did  not  own. 

Davis  y.  Old  Colony  B.  Co.  181  Mass.  258, 41 
Am.  Rep.  221;  Hendrie  y.  Berkowitz,  87  Cal. 
118,  99  Am.  Dec.  251. 

^Headnote  by  Aixxs,  J. 


Note.— As  to  the  effect  of  payments  indorsed  on 
a  note  upon  its  nefrotiabillty,  see  iwU  to  Farmers* 
Bank  v.  Shippey  (Pa.)  88  L.  B.  A.  828. 
41  L.  R.  A. 


The  fact  that  the  guaranty  recites  a  con- 
sideration does  not  change  the  rule  as  to  per- 
sons having  notice  of  the  bank's  want  of 
power. 

National  Park  Bank  y.  Oerman-Ameriean 
Mut.  Warehousing  d  8.  Co.  116  N.  Y.  281, 5  L. 
R.  A.  673;  Monument  Nat.  Bank  v.  Olob& 
Works,  101  Mass.  58,  8  Am.  Rep.  822. 

Messrs.  Gleed,  Ware,  6  Gleed  for  de- 
fendant in  error. 

Allent  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error  obtained  judgment 
against  the  Commercial  Bank  for  $2,685  on  a 
guaranty  indorsed  on  a  negotiable  promis- 
sory note  executed  by  Daniel  Dart,  in  the 
following  form: 

For  value  receiyed,  the  Commercial  Bank 
hereby  guarantees  prompt  payment  of  the  in- 
terest on  the  within  obligation,  and  the  pay- 
ment of  the  principal  at  maturity. 

Witness  our  hands  this  12th  day  of  May, 
1886. 

Qeo.  T.  Gunersey,  Cashier. 

L.  U.  Humphrey,  President. 

The  note  was  made  payable  to  the  order  of 
the  Topeka  Investment  &  Loan  Company,  and 
by  it  indorsed  before  maturity  to  the  Cheshire 
Provident  Institution.  The  petition  allegea 
that,  at  the  time  the  note  and  mortgage  secur- 
ing the  same  were  executed,  the  Commercial 
Bank,  in  writing  and  for  a  valuable  considera- 
tion, executed  the  guaranty  above  copied. 
The  answer  of  the  Commercial  Bank  alleges 
that  it,  as  a  corporation,  never  had  any  interest 
in  the  note,  and  never  received  any  value  for 
the  execution  of  the  guaranty,  that  the  officers 
of  the  bank  had  no  authority  to  execute  the 
guaranty,  and  that  these  facts  were  known  to 
the  payee  of  the  note  at  the  time  of  its  deliv- 
ery. To  this  answer  the  plaintiff  replied  with 
a  general  denial.  The  case  was  tried  to  the 
court,  and  a  general  finding  was  made  in  favor 
of  the  plaintiff  on  which  judgment  was  entered 
for  the  amount  of  the  note  and  interest.  Coun- 
sel for  plaintiff  in  error  claim:  First,  that  the 
guaranty  on  which  judgment  was  rendered  was 
not  a  negotiable  guaranty,  because  payable 
generally,  and  not  to  order  or  bearer;  second, 
that  the  indorsement  of  the  note  did  not  assign 
the  guaranty;  third,  that,  if  it  be  conceded 
that  the  indorsement  of  the  note  operated  as 
au  assignment  of  it,  all  defenses  against  the 
first  holder  are  available  against  the  as^gnee: 
fourth,  that  the  guaranty  is  void,  because  the 
bank  had  no  power  to  lend  its  credit  in  that 
manner. 

The  first  point  presents  the  most  important 
question  in  the  case,  and  one  on  which  the 
authorities  are  conflicting.  It  will  be  noticed 
that  the  guaranty  under  consideration  in  this 
case  contains  no  words  of  negotiability,  but  is 
indorsed  on  a  negotiable  instrument.  In 
Daniel  on  Negotiable  Instruments  the  con- 
flicting yiews  of  the  courts  and  text- writers 
are  summarized,  and  in  ^  1777  [Yol.  2]  the 
author  says:  "On  the  other  hand,  there  are 
cases  which  maintain  that,  although  the  guar- 
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anty  on  tbe  paper,  written  at  tbe  time  of  de- 
livery, specifies  no  person  to  whom  tbe  guar- 
antor undertakes  to  be  liable,  and  bas  no  nego- 
tiable words,  it  runs  witb  tbe  instrument  to 
wbicb  it  refers,  partakes  of  its  quality  of  nego- 
tiability, and  any  person  having  tbe  legal  in- 
terest in  tbe  Instniment  takes  in  like  manner 
tbe  guaranty,  as  an  incident,  and  may  sue 
tbereon.  And  it  bas  been  said,  in  such  a  case, 
'  tbis  view  is  consistent  witb  tbe  nature  of 
tbe  transaction,  tbe  evident  intention  of  tbe 
parlies,  and  tbe  objects  and  uses  of  commer- 
cial paper/  Tbis  seems  to  us  tbe  better  doc- 
trine. By  writing  tbe  guaranty  on  tbe  paper 
tbe  guarantor  evidences  his  intention  to  guar- 
antee tbe  contract  of  tbe  maker.  That  con- 
tract, bein£  negotiable,  is  made  with  any  and 
•every  person  wlio  may  be  tbe  holder,  and  tbe 
guarantor  is  thus  brought  in  privity  witb  any 
ana  every  person  who  becomes  the  bolder. 
This  view  of  the  law  aeems  to  us  supported  by 
reason  and  tbe  weight  of  authority.  A  guar- 
anty indorsed  on  a  negotiable  instrument  is  to 
be  construed  witb  the  language  of  the  instru- 
ment. The  one  under  consideration  in  terms, 
names  no  guaranty.  The  evident  intent  was  to 
guarantee  tbe  payment  to  the  legal  holder  of 
'Uie  note.  We  are  unable  to  perceive  any 
good  ground  for  the  position  taken  by  some  of 
tbe  authorities,  that  the  guaranty  inures  to  the 
benefit  of  the  first  holder  of  the  paper  only. 
The  transfer  of  the  note  by  indorsement  must 
<%rtainly  operate  at  least  as  an  assignment  of  the 
guaranty.  We  think  it  does  more,  and  that 
the  guaranty  passes  W  tbe  indorsement  as  fully 
as  the  note  itself.  The  Commercial  Bank  by 
its  guaranty  became  a  party  to  a  negotiable  in- 
strument. It  employed  no  words  limiting  its 
liability,  and  it  must  make  good  tbe  terms  oi  its 
promise  to  the  legal  bolder  of  tbe  paper.  This 
view  of  the  law  is  sustained  by  tbe  following 
authorities:  Story,  Bills,  §  458;  W^ter  v. 
CM,  17  III.  459;  PMpt  v.  Sargent  (Minn.)  71 
N.W.927;  McLaren  T.WdUon,  26  Wend.  425. 
87  Am.  Dec.  260:  Partridge  v.  DavU,  20  Vt. 
499;  Jones  v.  Berryhill,  25  Iowa.  289;  Brandt, 
Suretyship  and  Guaranty,  §  47. 

The  view,  opposed  to  the  negotiability  of 
a  guaranty,  unless  made  so  by  express  terms,  is 
taken  by  Mr.  Randolph  in  fiis  work  on  Com- 
mercial Paper  (§861),  and  tbe  autboritie<t  sus- 
taining that  view  are  cited  in  the  notes.  Much 
41  L.  R.  A. 


stress  and  reliance  are  placed  on  the  case  of 
Brigge  v.  Latftam,  86  Kan.  205.  59  Am.  Rep. 
546.  In  that  case  a  recovery  was  sought  on  a 
guaranty  written  on  a  mortgage  securing  the 
note.  It  was  a  guaranty  of  tbe  payment  of 
the  mortgage.  The  mortgage  itself  was  not  a 
negotiable  instrument,  and  there  were  no  words 
of  negotiability  in  the  guaranty.  We  are  en- 
tirely satisfied  with  tbe  decision  of  that  case. 
The  dictum  contained  in  tbe  opinion,  seem- 
ingly opposed  to  the  conclusion  reached  in  this 
case,  being  entirely  outside  of  tbe  question 
before  the  court  is  not  of  binding  aut^iority. 
That  the  guaranty  is  assignable,  and  passes 
with  the  assignment  of  the  debt  guaranteed, 
does  not  admit  of  doubt.  Reed  v.  Garvin,  12 
Serg.  &  R.  100;  Claflin  v.  Osfrom,  54  N.  Y. 
581;  Barbord  v.  Cooper,  48  Minn.  AW;  Still- 
man  V.  JSTarthrup,  109  N.  Y.  473.  Tbe  record 
before  us  does  not  contain  any  of  the  evidence 
offered  at  the  trial.  .The  general  finding  re- 
solves all  doubts  as  to  the  facts  against  the 
plaintiffs  in  error.  We  must  therefore  pre- 
sume that  tbe  guaranty  was  executed  for  a 
valuable  consideration  by  tbe  duly  authorized 
officers  of  the  bank,  and  in  due  course  of  busi- 
ness. The  claim  that  a  banking  institution 
dealing  in  commercial  paper  is  without  au- 
thority to  bind  itself  bv  a  guaranty  thereof 
has  nothing  to  commend  it  to  especial  favor. 
It  is  true  that  in  this  case  tbe  paper  itself  does 
not  indicate  that  tbe  Commercial  Bank  ever 
owned  it.  Nevertheless  it  may  have  received 
the  proceeds,  and  tbe  guaranty  may  have  been 
made  strictly  in  the  interest  of  the  bank.  At^ 
tempts  of  corporations,  organized  solely  for 
profit,  to  avoid  their  obligations  on  the  ground 
that  they  are  vltra  vires^  have  never  been  re- 
ceived with  marked  favor  by  tbis  court.  Kan- 
sas Nat,  Bank  v.  Qtiinton,  57  Kan.  750;  Ar- 
kansas VaUev  Town  dk  L,  Co.  v.  Lincoln,  66 
Kan.  145;  AlexandHa,  A,  <fc  Ft.  8.  B.  Co.  v. 
Johnson,  58  Kan.  175.  The  general  finding 
in  favor  of  the  plaintiff  is  a  complete  answer 
to  all  questions  urged  on  our  consideration, 
except  that  as  to  tbe  negotiability  of  the  guar- 
anty, and  the  effect  of  the  indorsement  of  the 
paper  as  an  assignment  of  it. 
The  judgment  is  afflrmed. 

All  the  Justices  concur. 
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STATE  of  New  Hampshire 

Willard  H.  GRIFFIN. 

( N.H ) 

1.  Injury  to  the  Interests  of  a  person, 
resulttng  from  an  exercise  of  the  po- 
lice power*  do  not  entitle  him  to  compensa- 
tion under  the  law  of  eminent  domain,  if  no  part 
of  his  lands  or  property  is  taken  therefor. 

2.  A  police  reg^ulation  prohibitin§r  acts 
which  are  in  some  circumstances  harmless  is 
not  unconstitutional  as  an  exercise  of  Judicial 
power. 

8.  A  statute  prohibitin§r  the  deposit- 
ing^ of  sawdost  in  the  waters  of  a  lake 
or  any  tributary  thereto  is  a  proper  exercise  of 
the  police  power. 

4.  A  general  law  making^  a  police  reg^ 
olation  applicable  to  part  of  the  state  only 
is  not  void  for  lack  of  equality  and  uniformity. 

(March  12, 18W.) 

CASE  RESERVED  by  the  Supreme  Coart 
for  RockiDgham  County  for  the  opinion  of 
the  full  bench  upon  an  appeal  from  a  judg- 


ment of  a  Justice  of  the  peace  convicting 
defendant  of  depositing  sawdust  in  a  stream 
contrary  to  the  terms  of  a  statute.  Appeal 
dismissed. 

For  the  purpose  of  increasing  the  facilities 
for  its  water  supply,  the  city  of  Manchester, 
in  1881,  acquired  the  farm  of  defendant's 
father  situated  on  Sucker  brook,  a  tributary 
of  Lake  Massabesic,  which  lake  is  the  source 
of  the  water  supply  of  the  city.  It  leased  the 
property  back  to  the  grantor  for  a  period  of 
twenty  years  with  right  of  renewal.  There 
was  a  sawmill  on  the  property,  and  other 
sawmills  along  the  stream.  In  1881,  a  state 
statute  was  passed  prohibiting  the  deposit  of 
sawdust  in  the  tributaries  of  said  lake^  It  ap- 
peared in  evidence  that  the  effect  of  sawdust 
in  the  water  is  to  discolor  it  and  Impart  to  it  a 
woody  taste.  Near  the  mills  the  effect  of 
decay  is  to  render  the  water  unwholesome. 
But  at  the  point  where  the  city's  water  supply 
was  taken  from  the  lake  the  effect  of  the  saw- 
dust on  the  water  could  not  be  detected  except 
by  chemical  analysis.  The  lease  bavins  be- 
come vested  in  the  defendant,  proceedings 
were  taken  against  him  for  violation  of  the 
statute,  which  resulted  in  his  conviction. 

Further  facts  appear  in  the  opinion. 


NoiB. — statutory  protection  of  water  used  for 
supplyinff  municipality. 

The  cases  in  which  the  power  of  the  legisla- 
ture to  prohibit  the  fouling  of  water  from  which 
a  municipal  supply  is  obtained,  is  considered, 
are  not  numerous.  The  power  seems  to  have 
been  upheld  whenever  it  has  been  called  in 
question,  and  in  several  cases  statutes  enacted 
for  that  purpose  have  been  enforced  without 
any  question  being  raised  as  to  their  constitu- 
tionality. 

In  State  v.  Wheeler,  44  N.  J.  L.  88,  it  was  held 
that  a  statute  prohibiting  the  casting  into  any 
stream  from  which  a  water  supply  is  taken,  of 
any  matter  calculated  to  render  the  water  Im- 
pure, does  not  violate  the  constitutional  provi- 
sion against  appropriation  of  private  property 
without  compensation,  nor  Is  it  an  act  of  emi- 
nent domain  for  which  compensation  must  be 
made. 

The  California  Penal  Code  makes  it  a  misde- 
meanor to  keep  any  sheep  or  other  live  stock 
penned,  corralled,  or  housed  on,  over,  or  on  the 
banks  of  a  stream,  the  waters  of  which  are 
thereby  polluted  and  are  drawn  for  the  supply 
of  the  inhabitants  of  any  city  or  town  In  the 
state.  And  It  was  held  a  violation  of  this  stat- 
ute to  herd  sheep  upon  the  banks  of  the  stream 
for  a  large  part  of  each  day.  People  v.  Borda, 
105  Cal.  636. 

In  People,  Ricks  Water  Co.,  v.  Elk  River  Mill 
&  L.  Co.  107  Cal.  221,  the  Judge  says:  "I  do 
not  doubt  the  power  of  the  legislature  to  make 
criminal  the  acts  therein  specified  [In  the  stat- 
ute], when  the  direct  effect  of  such  acts  is  to 
pollute  .  .  .  waters"  used  for  supplying  a 
municipal  corporation. 

The  New  York  statute  of  1893,  chap.  189, 
gives  the  commissioner  of  public  works  of  the 
city  of  New  York  the  right  to  take  such  meas- 
ures as  he  may  deem  necessary  to  preserve 
from  pollution  and  defilement  all  the  sources  of 
the  water  supply  of  the  city.  Tllford  v.  New 
York,  1  App.  Dlv.  1P9. 


And  that  act  gives  the  right  to  condemn  lands 
contiguous  to  the  source  of  supply  for  the  pur- 
pose of  remdving  possible  sources  of  contamina- 
tion from  them.  Daly  v.  Smith,  18  App.  Div. 
194. 

In  Kelley  v.  New  York,  6  Misc.  516.  that  act 
was  held  constitutional,  but  it  provided  for  the 
acquisition  by  the  city  of  lands  containing  the 
source  of  pollution,  and  did  not,  as  some  other 
of  the  statutes  have,  contain  a  direct  prohibi- 
tion against  throwing  polluting  matter  into  the 
stream. 

Chapter  661  of  the  Laws  of  1893  requires  a 
municipal  corporation  benefited  to  pay  the  ex- 
pense of  changes  ordered  by  the  state  board  of 
health  to  protect  a  water  supply  from  contami- 
nation.   Merritt  v.  New  York,  21  App.  Dlv.  165. 

The  Massachusetts  statute  forbids  the  dis- 
charge Into  any  stream  used  as  a  water  supply 
within  20  miles  above  the  point  where  the  sup- 
ply Is  taken,  of  any  sewage,  drainage,  refuse, 
or  pollatlng  matter  of  such  quality  or  amount 
as  to  be  deleterious  to  health.  Brookline  v. 
Mackintosh,  133  Mass.  215. 

The  Utah  statute  of  1892  prohibits  the  estab- 
lishment of  any  corral,  camp,  or  bedding  place 
for  the  purpose  of  herding,  holding,  or  keeping  V 
any  cattle,  horses,  or  sheep  within  7  miles  of 
any  city,  town,  or  village,  where  the  refuse  or 
filth  from  such  place  will  naturally  find  its  way 
Into  any  stream  or  water  used  by  the  inhabit- 
ants of  the  city,  town,  or  village  for  domestic 
purposes.  People  v.  McCune,  14  Utah,  152,  35 
L.  R.  A.  396. 

The  Pennsylvania  legislature  passed  an  act 
to  prevent  pollution  of  the  water  supplying 
cities  of  the  commonwealth,  and  making  it  un- 
lawful to  locate  any  cemetery  within  1  mile  of 
any  city  of  first  class,  the  drainage  from  which 
passed  Into  a  stream  from  which  a  water  supply 
was  obtained;  but  the  court  held  that  it  was  a 
local  law  and  violated  the  provisions  of  the  Con- 
stitution. Philadelphia  v.  Westminster  Ceme- 
tery Co.  162  Pa.  105,  Aflarming  8  Pa.  DIst.  R. 
151.  H.  P.  F. 
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Mr.  Oliver  E.  Branch*  for  appellant: 

Griffin's  mill  priyllege  on  the  brook  was  a 
species  of  property.  He  used  the  stream  for 
manufacturing  purposes.  That  use  constituted 
a  property  or  right,  for,  in  its  final  analysis, 
it  IS  the  use  only  of  what  one  possesses  that 
constitutes  his  property  in  it. 

Eaton  V.  Boston,  C.  A  M.  R,  Co.  51  N.  H. 
611,  12  Am.  Rep.  147. 

If  the  use  of  the  stream  for  transporting 
sawdust  ever  was  unlawful,  or  was  a  private 
trespass,  it  became  lawful,  and  the  trespass 
ripened  into  a  substantial  ri^ht  after  an  unin- 
terrupted and  open  use  and  enjoyment  of  it 
by  him  and  his  predecessors  for  more  than 
one  hundred  years. 

Griffin's  contract  with  the  city  crave  him  the 
right  to  use  the  brook  in  the  same  way  that  it 
had  theretofore  been  used,  which  included  the 
right  to  throw  sawdust  into  it. 

This  act.  although  it  is  printed  among  the 
laws  of  the  state  passed  in  January  session, 
1891,  is  nevertheless  a  private  act.  The  legis- 
lature cannot  transmute  the  real  into  the  un- 
real, nor  transform  fictions  into  facts.  If  it 
attempts  to  do  so,  its  action  may  be  investi- 
gated bv  the  courts.  Thus,  if  it  should  declare 
that  to  be  a  public  use  which  in  its  nature  was 
private,  its  declaration  on  that  point  may  be 
set  aside  by  the  court. 

Concord  R  Co.  v.  Greely,  17  N.  H.  57. 

If  the  legislature  should  declare  that  a  stream 
shall  be  considered  a  public  highway,  yet,  if 
in  fact  it  is  not  one,  the  lei^islative  declaration 
that  it  is  so  cannot  make  it  so,  since,  if  it  is  pri- 
vate property,  the  legislature  cannot  appropri- 
ate it  to  a  public  use  without  providing  for 
compensation. 

Cooley,  Const.  Lim.  p.  591;  Coe  v.  Schultz, 
47  Barb.  64;  Re  Cheesebrough,  78  N.  Y.  232. 

This  statute  cannot  be  sustained  unless  it 
was  passed  by  the  legislature  in  the  exercise 
of  its  police  power.  But  the  police  powers  of 
the  legislature  are  not  without  limitations,  and 
in  the  exercise  of  them  the  legislature  must 
move  within  constitutional  limitations. 

Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Watertown  v.  Mayo,  109  Mass.  315,  13  Am. 
Rep.  694:  Slaughter- Rouse  Cases,  16  Wall.  36, 
21  L.  ed.  394. 

This  law  is  unconstitutional  in  that  it  is  not 
an  equal  and  uniform  law  of  the  state.  It 
does  not  apply  to  all  its  citizens  similarly  situ- 
ated. 
^  State  V.  Pennoyer,  65  N.  H.  114,  5  L.  R.  A. 
•  709;  Millett  v.  People,  117  111.  294,  57  Am.  Rep. 
869;  People  v.  Markx,  99  N.  Y.  377,  52  Am. 
Rep.  34. 

The  effect  of  this  statute  is  to  take  from 
Griffin  the  consideration  for  which  his  farm 
was  sold  to  the  city.  This  amounts  to  depriv- 
ing him  of  his  farm  without  consideration. 
To  deprive  one  of  the  ordinary  beneficial  use 
and  enjoyment  of  his  property  is,  in  law, 
equivalent  to  the  taking  of  it,  and  is  as  much 
a  taking  as  though  the  property  itself  were 
actually  taken. 

Lewis,  Em.  Dom.  g  56;  Tiedeman,  Pol. 
Powers,  §  &97;  Cooley,  Const.  Lim.  p.  670; 
Eaton  V.  Boston  C.  &  M.  R,  Co.  51  N.  H.  504, 12 
Am.  Rep.  147;  Vanderlip  v.  Grand  Rapids,  73 
Mich.  522.  3  L.  R.  A.  247;  Smith  v.  Rochester, 
92  N.  Y.  463,  44  Am.  Rep.  393. 
41  L.  R.  A. 


If  the  taking  of  property  becomes  necessary, 
compensation  must  be  awarded,  and  if  the  use 
of  it  constitutes  in  fact  a  nuisance,  that  fact 
must  be  found  as  any  other  fact  is  found, 
which  affects  a  man's  liberty  or  property.  It 
cannot  be  established  by  a  mere  legislative 
fiat. 

Gray  v.  Burlington  <fc  M.  R.  Co.  87  Iowa, 
119. 

An  abutter's  private  right  of  use  and  occu- 
pation, being  a  part  of  his  estate,  cannot  be 
taken  from  |him  for  private  use  without  his 
consent,  or  for  public  use  without  compensa- 
tion. 

Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  20, 
18  L.  R.  A.  679. 

The  use  of  the  brook  and  of  the  lake  itself 
for  the  purpose  of  sawing  lumber  and  dispos- 
ing of  the  sawdust  were  property  rights  which 
Griffin  had,  subject  only  to  the  restriction  of 
reasonable  use.  What  is  reasonable  is  a  ques- 
tion of  fact,  whether  the  water  is  private  or 
public,  and  is  one  of  fact  for  the  jury. 

Hayes  v.  Waidron,  44  N.  H.  580, 84  Am.  Dec. 
105;  Green  v.  Gilbert,  60  N.  H.  144. 

The  chief  end  sought  by  the  Constitution 
was  to  secure  to  all  as  perfect  equality  of  privi- 
lege and  of  burden  as  human  wisdom  permits, 
and  to  this  all  other  purposes  were  incidental 
and  subordinate. 

State  V.  Pennoyer,  65  N.  H.  114,  5  L.  R.  A. 
709;  MerriU  v.  Sherburne,  1  N.  H.  199,  8  Am. 
Dec.  52:  Barbier  v.  ConnoUy,  113  U.  S.  31,  28 
L.  ed.  924:  People  v.  GiUson,  109  N.  Y.  899. 

The  police  power  has  been  defined  to  be 
"the  right  of  a  state,  or  of  a  state  functionary, 
to  prescribe  regulations  for  the  good  order, 
peace,  protection,  comfort,  and  convenience 
of  the  community,  which  do  not  encroach  on 
the  like  power  vested  in  Congress  by  the  Fed- 
eral Constitution." 

New  Orleans  Gaslight  Co.  v.  Hart,  40  La. 
Ann.  474;  4  Bl.  Com.  p.  162;  Hannibal  d;  St.  J. 
R.  Co.  V.  Husen,  95  U.  8.  465,  24  L.  ed.  527; 
Lake  View  v.  Rose  Uill  Cemetery  Co.  70  111. 
192.  22  Am.  Rep.  71;  Stone  v.  Mississippi,  101 
U.  8.  814,  25  L.  ed.  1079. 

While  it  is  said  that  its  exercise  is  within 
the  discretion  of  the  lettislature,  this  statement 
must  be  taken  with  the  qualification  that  the 
discretion  of  the  legislature  must  be  exercised 
within  constitutional  limitations. 

A  law  is  local  if  it  touches  a  part  of  the 
state,  or  a  part  of  its  people.  If  it  touches 
either  it  is  local. 

People,  Lee,  v.  Chautauqua  County  Supers. 
43  N.  Y.  10;  Re  DeVaucene,  ai  How.'  Pr.  289; 
Daris  v.  Clark,  106  Pa.  377;  State,  Harris,  v. 
Herrmann,  75  Mo.  ii40. 

Messrs  Drury  &  Peaslee,  for  the  State: 

The  motives  influencing  a  legislative  body  to 
take  any  action  cannot  be  inquired  into  (except, 
possibly,  in  a  direct  proceeding  for  that  pur- 
pose) for  the  purpose  of  having  the  act  de- 
clared void  bv  the  courts. 

FUtcher  v.  'Peck,  6  Cranch.  87,  180,  131,  3  L. 
ed.  162.  176;  Juilliard  v.  Greenmnn  {LeocU 
Tender  Case),  110  U.  8.  421,  28  L.  ed.  204.  ^ 

The  act  in  question  was  an  exercise  of  the 
police  power,  and  it  is  the  rule  of  law  that  no 
state  or  municipality  can  make  a  binding  con- 
tract not  to  exercise  this  power. 

Brick  Presby.  Church  v.  J^ew  York,  5  Cow. 
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588;  Coatfs  v.  New  York,  7  Cow.  585;  Ooszler 
Y.  Georgetown.  6  Wheat.  593,  597, 598.  5  L.  ed. 
339,  840^  1  Dill.  Mun.  Corp.  ^  97;  State  v. 
Ha},e9,  61  N.  H.  264:  State  v.  Wheeler,  44  N. 
J.  L.  88;  KincQicts  Appeal,  66  Pa.  411,  5  Am. 
Rep.  377;  Co.  Lilt.  206,  a;  Baylies  v.  Fetty- 
place,  7  Mass.  325. 

Police  power  includes  health  laws  of  every 
description.  And  these  aft  or  may  be  some- 
times carried  to  the  extent  of  ordering  the  de- 
struction of  private  property  when  infected 
with  disease  or  otherwise  dangerous. 

Cooley.  Const.  Lim.  p.  722;  State  v.  WhiU, 
64  N.  H.  48;  Brick  Fretfdy,  Ghvrefi  v.  New 
York,  5  Cow.  55^8;  Coates  v.  New  York,  7  Cow. 
585;  KincnicTs  Apveal,  66  Pa.  411,  5  Am.  Rep. 
377;  Craig  v.  First  Preiby.  Cliurch,  88  Pa.  42, 
32  Am.  Rep.  417;  Sohier  v.  Trinity  Church, 
109  Mass.  1. 

A  statute  prohibiting  the  putting  of  anything 
injurious  to  health  into  any  stream  tributary  to 
any  reservoir,  the  source  of  any  public  water 
supply,  was  held  to  be  constitutional. 

Slate  V.  Wheeler,  44  N.  J.  L.  88. 

The  question  of  whether  or  not  acts  injuri- 
ous to  the  public  health  shall  be  prohibited  is 
wholly  one  for  the  legislature. 

Tiedeman,  Pol.  Power,  §426;  State  v,  Camp- 
bell, 64  N.  H.  402;  StaU  v.  Marshall,  64  N.  H. 
549,  1  L.  R.  A.  51;  Sohier  v.  Trinity  Church, 
109  Mass.  1;  State  v.  Wheeler,  44  N.  J.  L.  88. 

The  only  question  for  the  court  is.  Were  the 
prohibited  acts  of  such  a  nature  that  they  might 
injure  the  public  health?  If  they  were,  then 
the  statute  was  within  the  scope  of  the  legisla- 
tive power. 

Tiedeman,  Pol.  Power,  §§  426,  427;  Fletcher 
V.  Peek,  6  Cranch.  87.  3  L.  ed.  162;  State  v. 
Marshall,  64  N.  H.  549,  1  L.  R.  A.  51. 

Lake  Massabesx  being  one  of  the  great 
ponds  of  the  state,  and  never  having  been 
granted  away  by  the  legislature,  is  still  the 
property  of  the  state,  held  in  trust  for  the  bene- 
fit of  the  public. 

Concord  Mfg.  Co,  v.  Robertson,  66  N.  H.  1, 
18  L.  R.  A.  679. 

In  such  waters  no  prescriptive  rights  can  be 
gained  by  individuals. 

State  V.  Franklin  FaVs  Co.  49  N.  H.  240,  6 
Am.  Rep.  513;  Collins  v.  Howard.  65  N.  H. 
190;  Concord  MJg.  Co.  v.  Robertson,  66  N.  H.  1, 
18  L.  R.  A.  679. 

The  duty  of  protecting  its  citizens  is  one  of 
which  the  state  can  not.  devest  itself. 

StoU  V.  Forcier,  65  N.  H.  42;  Stone  v.  Miss- 
issippi,  101  U.  S.  816,  25  L.  ed.  1079,  1080; 
Boaton  Beer  Co.  v.  Massachusetts.  97  U.  S.  25, 
24  L.  ed.  989:  ."^tuytesantv.  New  York,  7  Cow. 
588;  People,  Sew  York  Electric  Lines  Co.,  v. 
inquire,  107  N.  Y.  593. 

It  is  often  the  effect  of  the  exercise  of  the  po- 
lice power  that  it  practically  destroys  the  value 
of  property  bv  restricting  its  use. 

Mugler  v.  Kansas,  123  U.  8.  623,  31  L.  ed. 
205. 

Such  limitation  of  use  is  not  a  taking. 

Com.  V.  Alger,  7  Cush.  53;  State  v.  Wheeler, 
44  N.  J  L.  88. 

The  police  power  extends,  not  only  to  the 
abatement  of  that  which  has  already  become  a 
nui.«ance,  but  also  to  the  prohibition  of  acts 
which  may  become  such. 

Watertown  v.  Mayo,  109  Mass.  315,  12  Am. 
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Rep.  694:  States.  Wheeler,  44  N.  J.  L.  88;  State 
V.  Cate,  58  N.  H.  240. 

The  authority  that  legislates  for  the  state  at 
large  must  determine  whether  particular  rules 
shall  extend  to  the  whole  state  and  all  its  citi- 
zens, or,  on  the  other  hand,  to  a  subdivision  of 
the  state,  or  a  single  class  of  its  citizens  only. 

Cooley,  Const.  Lim.  5th  ed.  pp.  482,  483: 
Bailey  v.  Philadelphia,  W.  <fe  B.  JR.  Co.  4Harr. 
(Del.)  3f-9,  44  Am.  Dec.  598;  Pierce  v.  Kimball, 
9  Me.  54,  23  Am.  Dec.  537. 

The  legislature  may  constitutionally  pass  a 
general  law  in  relation  to  a  particular  place. 

Scott  V.  Wilson,  3  N.  H.  321;  State  v.  Noyes, 
30  N.  H.  279;  Charter  of  Manchester,  47  N.  H. 
277;  Lawtonv.  Steele,  162  U.  S.  133,  38  L.  ed. 
385;  WalstonY.  Nevtn,  128  U.  8.  578,82L.ed. 
544;  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  8. 
205,  32  L.  ed.  107;  Marchant  v.  Pennsylvania 
R,  Co.  158  U.  8.  380,  889.  88  L.  ed.  751,  756; 
People,  New  York  Electric  Lines  Co.,  y.  Squire, 
107  N.  Y.  593;  Watertown  v.  Mayo,  109  Mass. 
815,  12  Am.  Rep.  694. 

Mr.  Edwin  F.  Jones*  also  for  the  State: 

Laws  passed  in  the  exercise  of  this  power  are 
not  obnoxious  to  constitutional  provisions 
merely  because  they  do  not  furnish  compensa- 
tion to  the  individual  who  is  inconvenienced 
by  them. 

Bancroft  v.  Cambridge,  126  Mass.  441. 

The  law  is  not  unconstitutional  in  that  it  is 
not  an  equal  and  uniform  law  of  the  state,  for 
it  applies  to  all  citizens  alike  who  act  in  the 
same  wa;^  Mr.  GrltHn  has  acted  in  throwing 
sawduist  into  the  waters  of  the  brook  or  lake. 

Scott  Y.  Wilson,  d'N.  H.82L 

Police  regulations  need  not  be  applicable  to 
all  parts  of  the  state. 

Watert(ywn  v.  Mayo,  109  Mass.  319,  12  Am. 
Rep.  694;  State  v.  Noyes,  80  N.  H.  279. 

Carpenter,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

If  any  person  shall  throw,  place,  leave,  or 
cause  to  be  thrown,  placed,  or  left,  any  saw- 
dust in  Lake  Massabesic,  situated  in  Auburn 
and  Manchester,  or  in  any  stream  tributarv 
thereto,  he  shall  be  punished  for  the  first  of- 
fense by  a  fine  not  exceeding  $20,  or  by  im- 
prisonment not  exceeding  thirty  days,  or  both; 
and  for  any  subsequent  offense  by  a  fine  of  not 
exceeding  $100,  or  by  imprisonment  not  ex- 
ceeding six  months,  or  both."  Laws  1891, 
chap.  26,  §  1.  The  complaint  is  founded  upon 
this  statute.  The  circumstauce  that  the  de- 
fendant holds  the  mill  under  a  lease  from  the 
city  of  Manchester  and  the  stipulations  of  the 
lease  are  immaterial.  The  city  cannot  exempt 
the  defendant  from  the  operation  of  the  statute. 
The  only  defense  is  that  the  act  is  unconstitu- 
tional. The  defendant  claims  that  it  is  in  con- 
flict with  the  Constitution  for  three  distinct 
reasons,  namely:  Because  (1)  it  deprives  him 
of  his  property  without  compensation;  (2)  it  is 
an  exercise,  not  of  legislative,  but  of  judicial 
power;  and  (3)  it  is  not  an  equal  and  uniform 
law,  applicable  equally  to  all  persons  similarly 
situated,  but  operates  only  against  those  en- 
gaged in  a  partioular  business  in  a  particular 
part  of  the  state. 

•*It  is  a  settled  principle,  growing  out  of  the 
nature  of  well-ordered  civil  society,  that  every 
holder  of  property,  however  absolute  and  un- 
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qualified  may  be  bis  title,  boldH  it  under  tbe 
implied  liability  tbat  bis  use  of  it  may  be  so 
regulated  tbat  it  shall  not  be  injurious  to  tbe 
equal  enjoyment  of  otbers  baving  an  equal 
rigbt  to  the  enjoyment  of  tbeir  property,  nor 
injurious  to  the  rights  of  tbe  community.  All 
properly  in  this  commonwealth  ...  is 
derived  directly  or  indirectly,  from  the  govern- 
ment, and  beld  subject  to  those  general  regu- 
lations which  are  necessary  to  the  common 
^ood  and  general  welfare.  Rights  of  property, 
]ike  all  other  social  and  conventional  rights, 
are  subject  to  such  reasonable  limitations  In 
tiieir  enjoyment  as  shall  prevent  them  from 
being  injurious,  and  to  such  reasonable  re- 
straints and  regulations  established  by  law  as 
the  legislature,  under  tbe  governing' and  con- 
trolling power  vested  in  them  by  the  Constitu- 
tion, may  think  necessary  and  expedient.  This 
is  very  different  from  the  right  of  eminent  do- 
main,—the  right  of  a  government  to  take  and 
appropriate  private  property  to  public  use, 
whenever  the  public  exigency  requires  it, 
which  can  be  done  only  on  condition  of  pro- 
viding a  reasonable  compensation  therefor. 
Tbe  power  we  allude  to  is  rather  the  police 
power,— the  power  vested  in  tbe  legislature  by 
the  Constitution  to  make,  ordain,  and  establish 
all  manner  of  wholesome  and  reasonable  laws, 
statutes,  and  ordinances,  either  with  penalties 
or  without,  not  repugnant  to  the  Constitution, 
as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and  of  tbe 
subjects  of  the  same.  It  is  much  easier  to 
perceive  and  realize  tbe  existence  and  sources 
of  this  power  than  to  mark  its  boundaries,  or 
prescribe  limits  to  its  exercise.  There  are 
many  cases  in  which  such  a  power  is  exercised 
by  all  well  ordered  governments,  and  where 
its  fitness  is  so  obvious  that  all  well-regulated 
minds  will  regard  it  as  reasonable.  Such  are 
the  laws  to  prohibit  tbe  use  of  warehouses  for 
the  storage  of  gunpowder  near  habitations  or 
highways;  to  restrain  tbe  height  to  which 
wooden  buildings  may  be  erected  in  populous 
neighborhoods,  and  require  them  to  be  covered 
with  slate  and  other  incombustible  material; 
to  prohibit  buildings  from  being  used  for  hos- 
pitals for  contagious  diseases,  or  for  carrying 
on  of  noxious  or  offensive  trades;  to  prohibit 
tbe  raising  of  a  dam,  and  causing  stagnant 
water  to  spread  over  meadows  near  inhabited 
villages,  thereby  raising  noxious  exhalations, 
injurious  to  health  and  dangerous  to  life. 
Nor  does  tbe  prohibition  of  tbe  noxious  use  of 
property, — a  prohibition  imposed  because  such 
use  would  be  injurious  to  the  public, — al- 
though it  maydimish  the  profits  of  the  owner, 
make  it  an  appropriation  to  a  public  use.  so  as 
to  entitle  tbe  owner  to  compensation.  If  the 
owner  of  a  vacant  lot  in  the  midst  of  a  city 
could  erect  thereon  a  great  wooden  building, 
and  cover  it  with  shingles,  he  might  obtain  a 
larger  profit  of  his  land  than  if  obliged  to  build 
of  stone  or  brick  with  a  slated  roof.  If  tbe 
owner  of  a  warehouse,  in  a  cluster  of  other 
buildings,  could  store  quaniies  of  gunpowder 
in  it  for  himself  and  others,  he  might  be  saved 
the  great  expense  of  transportation.  If  a  land- 
lord could  let  his  building  for  a  smallpox  bos 
pital  or  a  slaughterhouse,  he  might  obtain  an 
increased  rent.  But  he  is  restrained;  not  be- 
cause the  public  may  have  occasion  to  make 
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tbe  like  use,  or  to  make  any  use  of  tbe  prop- 
erty, or  to  take  any  benefit  or  profit  to  them- 
selves from  it;  but  because  it  would  be  a  nox- 
ious use,  contrary  to  the  maxim,  Sic  vtere  tuo 
vt  alienum  non  Icsdcu,  It  is  not  an  appropria- 
tion of  the  property  to  a  public  use,  but  tbe 
restraint  of  an  injurious  private  use  by  the 
owner,  and  is,  therefore,  not  within  tbe  prin- 
ciple of  property^taken  under  tbe  right  of 
eminent  domain."  Com.  v.  Alger,  7  Cush.  53. 
84-86.  The  universal  doctrine  on  tbe  subject 
is  nowhere  more  clearly  stated  than  in  tbe 
foregoing  language  of  Chief  Justice  Shaw.  It 
has  been  often  applied  and  never  questioned  in 
this  state 

In  Sfaie  v.  aark,  28  N.  H.  176,  61  Am.  Dec. 
611  (decided  in  1854,  when  tbe  keeping  for 
sale  of  intoxicating  liquors  was  not  unlawful), 
it  was  held  that  a  city  ordinance  adopted  un- 
der legislative  authority,  prohibiting  the  keep- 
ing of  liquors  in  "any  refreshment  room  or 
restaurant  for  any  'purpose  whatever,"  was 
constitutional.  In  State  y.  Noyes.SON.  H.  279, 
it  was  held  that  the  statute  declaring  a  "bowl- 
ing alley  situate  within  25  rods  of  any  dwelling 
bouse,  store,  shop,  school house,or  place  of  pub- 
lic worship"  to  be  a  public  nuisance  (Laws  1845, 
chap.  245),  was  constitutional,  although  it  de- 
prived the  defendant  of  the  use  of  a  bowling 
alley  lawfully  built,  if  not  put  in  operation, 
before  the  statute  took  effect.  It  was  not  sug- 
gested by  the  defendant's  counsel  that  the  act 
was  invalid  for  the  reason  that  the  defendant 
was  deprived  of  that  use  of  his  property  with- 
out compensation.  In  State  v.  Freeman,  88 
N.  H.  426.  a  city  ordinance  prohibiting  restau- 
rants to  be  kept  open  after  10  o'clock  at  night 
was  held  valid.  Bell,  J.,  says  (p.  428):  "It 
is  an  unavoidable  consequence  of  city  ordi- 
nances that  they,  in  some  degree,  interfere 
with  the  unlimited  exercise  of  private  rights 
which  were  previously  enjoyed.  It  is  one 
thing  to  deprive  a  party  of  his  rights,  and 
quite  another  to  regulate  and  restrain  their  ex- 
ercise in  such  a  manner  as  tbe  common  con- 
venience and  safety  may  require.  If  it  is  per- 
missible to  interfere  in  any  way  with  the  pri- 
vate rigbt  to  carry  on  and  manage  bis  lawful 
business  at  such  time  and  place  and  in  such 
manner  as  suits  himself,  we  are  unable  to  see 
anything  unreasonable  in  requiring  places  of 
public  entertainment  to  be  closed  at  seasonable 
hours.  Tbe  guaranty  of  tbe  Constitution  ia 
just  as  effective  to  secure  the  citizen  against 
the  interference  of  the  legislature  as  of  the 
city  council,  and  it  has  never  been  questioned 
tbat  the  legislature  ma}r  constitutionally  pass 
laws  materially  interfering  with  the  business 
of  individuals."  In  Morey  v.  Hroton,  48  N.  H. 
87H,  an  act  providing  that  no  one  should  be 
liable  for  killing  a  dog  found  without  a  collar, 
etc.,  was  held  constitutional.  Bartlett,  J., 
says  (p.  375);  "The  plaintiff  claims  that  tbe 
act  is  in  confiict  with  our  Constitution,  but  we 
do  not  think  so.  It  is  not,  as  he  argues,  an 
act  to  take  private  property  for  public  uses, 
or  to  deprive  parties  of  their  property  in  dogs, 
but  merely  to  regulate  tbe  use  and  keeping  of 
such  property  in  a  manner  that  seemed  to  tbe 
legislature  reasonable  and  expedient.  It  is  a 
mere  police  regulation,  such  as  we  think  the 
legislature  might  constitutionally  establish." 
A  statute  prohibiting  the  sale  of  goods  by  any 
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person  outside  his  usual  place  of  business 
within  2  miles  of  a  public  assembly  convened 
for  religious  worship  (Gen.  Stat.  chap.  355, 
§  9)  is  constitutional.  State  ▼.  Gate,  58  N.  H. 
240.  "Vice,  pauperism,  and  crime  may  be 
suppressed  and  prevented  by  a  variety  of 
measures.  In  behalf  of  property,  health,  life, 
and  morals  the  social  contract  mav  be  per- 
formed by  destroying  buildings,  burglars'  tools, 
gambling,  and  counterfeiting  implements,  and 
intoxicating  liquors.  The  spread  of  fire  and 
physical,  mental,  and  moral  disease  may  be 
stopped  by  vigorous  action.  Destruction  may 
be  protection.  .  .  .  For  the  common  se- 
curity, by  the  judgment  of  his  peers  and  the 
law  of  the  land,  an  offender  may  be  deprived 
of  his  estate,  liberty,  and  life.  Wrong  may 
be  obstructed  aod  repressed  by  methods  less 
severe  than  capital  punishment.  The  protec- 
tive power  may  seek  by  mild  courses  to  lessen 
an  evil,  or  check  its  increase.  Instead  of  de- 
stroying the  life,  liberty,  or  property  of  wrong- 
doers, it  may  discourage  their  noxious  busi- 
ness, and  restrain  it  within  certain  bounds." 
State  V.  United  States  d  G.  Exp,  Go.  60  N.  H. 
219,  257.  **The  police  power  of  the  state  ex- 
tends to  the  protection  of  the  lives,  health, 
comfort,  and  quiet  of  all  persons  and 
the  protection  of  all  property,  within  the 
stale;  and  persons  and  property  are  sub- 
jected to  such  restraints  and  burdens  as  are 
reasonably  necessary  to  secure  the  general  com- 
fort, health,  and  prosperity.  .  .  .  The  state 
has  authority  to  make  regulations  as  to  ihe 
time,  mode,  and  circumstances  under  which 
parties  shall  assert,  enjoy,  or  exercise  their 
rights  without  coming  In  conflict  with  any  of 
those  constitutional  principles  which  are  es- 
tablished for  the  protection  of  private  rights 
and  private  proper! v."  State  v.  Wliite,  64  N. 
H.  48.  50.  In  States.  CampbeU,  64  N.  H.  402. 
a  statute  prohibiting  the  sale  of  milk  contain- 
ing less  than  a  specified  per  cent  of  milk 
solids,  though  perfectly  pure  and  wholesome, 
was  held  valid.  The  court  says  (p.  403,  64  N. 
H.):  'Under  what  is  generally  called  the 
police  power  of  the  state,  .  .  .  the  sale  of 
bread,  the  inspection  of  flour,  beef,  pork,  and 
other  provisions,  the  practice  of  medicine, 
surgery,  and  dentistry,  the  licensing  of  drug- 
gists, and  the  sales  of  drugs  and  medicines,  are 
regulated,  and  the  sale  of  spirituous  or  intoxi- 
cating liquor  prohibited  by  statute.  .  .  . 
Such  legislation  is  not  open  to  the  objection 
that  it  transcends  the  limits  of  leeislative  au- 
thority, the  purpose  and  object  of  such  legis- 
lation being  the  protection  of  the  lives, 
health,  comfort,  and  safety  to  all  persons;  and 
for  securing  this  purpose  persons  and  property 
are  subjected  to  many  restraints  and  burdens. 
They  are  presumed  to  be  rewarded  by  the  com- 
mon  benefits  secured."  Bancroft  v.  Gam- 
bridge.  126  Mass.  488,  441.  In  Mvgler  v.  Kan- 
sns,  128  U.  8.  028,  664,  670,  31  L.  ed.  205,  211, 
218,  it  w  as  held  that  the  owners  of  breweries 
that  were  made  worthless  bv  a  statute  forbid- 
ding the  manufacture  of  malt  liquors  were  en- 
titled to  no  compensation  for  the  practical  de- 
struction of  their  property.  Any  conceivable 
statute  enacted  under  the  police  power,  and 
regulating  the  use  of  property,  must  neces- 
sarily affect  injuriously  individual  rights,  but 
in  no  instance,  so  far  as  known,  has  it  been  de- 
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clared  by  a  court  of  last  resort  that  persons 
whose  interests  are  so  affected  are  entitled  to 
compensation.  Under  the  law  of  eminent  do- 
main no  one  is  entitled  to  compensation  for  in- 
juries, however  serious  they  may  be,  caused 
by  public  improvements,  if  no  part  of  his  lands 
or  property  is  taken  therefor.  Ken  net  f  8  Peti- 
tion. 24  N.  H.  189,  148;  Mount  WaMngton 
Boad  Co.*s  Petition,  35  N.  H.  184.  146,  147. 

The  objection  that  the  act  is  judicial  in  its 
character— that  in  enacting  it  the  legislature 
exercised  its  judicial  power — has  no  better 
foundation.  Merrill  v.  Sherburne,  1  N.  H. 
199,  20»,  204,  8  Am.  Dec.  52.  The  precise 
question  was  considered  and  decided  in  State 
V.  Noyes,  80  N.  H.  279.  where  ii  was  held  that 
the  statute  declaring  bowling  alleys  situated 
within  25  rods  of  a  dwelling  are  public  nuis- 
ances, was  not,  for  this  reason,  unconstitu- 
tional. Bell,  J.,  says  (pp.  294.  295):  *'It  is 
objected  to  this  law  that,  if  otherwise  consti- 
tutional, it  is  forbidden  by  the  Constitution, 
because  it  undertakes  to  determine  questions 
of  fact  and  law,  and  is  judicial  in  its  character. 
What  is  or  is  not  a  nuisance,  is  a  judicial  ques- 
tion, it  is  said,  to  be  determined  by  courts; 
and  this  is  clearly  so.  Nothing  is  a  nuisance 
unless  it  is  made  such  by  the  law,  and  to  de- 
termine what  is  by  the  law  a  nuisance  is  an  ex- 
ercise of  judicial  power.  But  the  legislature 
do  not  exceed  their  legitimate  authority  when 
they  make  a  change  of  the  law,  and  constitute 
that  an  offense  which  was  not  such  before, 
nor  when  they  make  certain  acts  an  offense  of 
a  particular  kind  within  which  they  were  not 
previously  included.  There  may  be  an  appar- 
ent unfitness  sometimes  in  such  legislation,  but 
its  validity  has  never  been  questioned.  .  .  . 
It  may  be  said  that  a  bowling  alley  is  not  of 
itself  a  nuisance,  since  it  may  either  remain  un- 
used, or  it  may  be  used  only  as  a  place  of  in- 
nocent amusement;  that  its  injurious  charac- 
ter depends  upon  the  improper  use  alone. 
But  the  legislature  may  well  determine  that 
an  instrument  which  tends  to  facilitate  vicious 
practices  is  of  itself  an  evil  which  ought  to  be 
prohibited.  There  seems  to  us,  then  to  be  no 
sound  foundation  for  this  exception."  Earn- 
urn's  Petition,  51  N.  H.  876.  880,  881. 

The  instances  are  numerous  in  which  acts 
and  things  not  nuisances  at  common  law,  and 
in  themselves  harmless  and  inoffensive,  or 
even  beneficial,  and  only  liable  to  become  of- 
fensive to  the  public  health  or  comfort  by  im- 
proper use,  have  been  by  statute  declared  nui- 
sances. Such  legislation,  whenever  brought 
in  question,  has  been  sustained  by  the  courts. 
Pub.  Stat.  chap.  108,  gj;  8.  10,  12,  15:  State  v. 
Wilson,  48  N.  H.  415,  420,  82  Am.  Dec.  168. 
The  following  are  a  few  out  of  the  many  early 
examples  of  such  legislation,  viz.:  The  act  of 
April  6,  1781,  against  permitting  swine  to  go 
at  large  in  Portsmouth  (Laws,  ed.  1789,  p.  174); 
of  February  28.  1786,  forbidding  gunpowder 
in  excess  oi  10  pounds  to  be  kept  in  private 
houses  in  Portsmouth  (Laws.  p.  184);  of  Janu- 
ary 8,  1792,  forbidding  the  erection  or  occupa- 
tion of  slaughter  houses  or  a  house  for  curry- 
ing leather  or  trying  tallow  in  the  compact 
part  of  any  town  (Laws,  ed.  1797,  p.  194);  of 
January  14,  1795,  against  permitting  horses, 
etc.,  to  go  at  large  without  fetters  (Laws,  p. 
340);  of'February  18,  1794,  forbidding  gun- 


183 


New  HAMPSHmB  Supreme  Court. 


Mab., 


powder  Id  excess  of  10  pounds  to  be  kept  in  I 
private  houses  or  in  vessels  at  the  wharves  in 
Portsmouth  (Laws,  pp.  859,  860);  of  June  16, 

1791,  against  permitting  swine  to  go  at  large  in 
any  town  without  being  yoked  and  ringed,  or 
at  all  in  Portsmouth  (Laws,  p.  870);  of  June  16, 

1792,  prohibting  the  casting  of  gravel,  stones, 
ashes,  etc.,  into  Portsmouth  Harbor  (Laws,  p. 
891);  of  June  22,  1786,  prohibiting  the  setting 
of  gill  nets  in  Ammonoosuc  river  (Laws,  p. 
402);  of  January  9,  1795,  prohibiting  seines, 
nets,  and  pots  in  Connecticut  river  (Laws, 
p.  404).  Tne  act  of  October  19,  1887,  declar- 
ing any  building  used  for  the  illegal  sale  of 
spirituous  or  malt  liquors,  wine,  or  cider  to  be 
a  common  nuisance,  has  been  sustained  by 
many  decisions.  Wbetber  a  statute  restrict- 
ing individual  rights,  that  is  enacted  for  the 
purpose  of  protecting  ihe  public  health,  may 
be  declared  unconstitutional  and  void,  because, 
in  the  opinion  of  the  court,  it  has  no  such  ef- 
fect, is  a  question  not  raised.  It  is  found  that 
the  tendency  of  sawdust  in  the  water  is  to  ren- 
der it  unwholesome.  Ii  is  needless  to  pursue 
the  subject.  It  is  enough  to  say  that  this  ob- 
jection cannot  be  sustained  without  overruling 
State  V.  A'oyes. 

The  principal  ground  relied  upon  is  that  the 
act  is  local  in  its  operation.  It  is  not,  it  is 
said,  equal  and  uniform,  and  does  not  apply 
to  all  persons  similarly  situated.  It  operates, 
it  is  urged,  against  a  class  only  and  those  en- 
gaged in  a  particular  occupation  in  a  part  only 
of  the  state.  It  is  said  that,  "if  the  water 
supply  of  Manchester  needs  a  sawdust  law.  the 
water  supplies  of  other  towns  in  the  same  situa- 
tion need  the  same  law.  If  an  infusion  of  saw- 
dust is  unwholesome  for  the  people  of  Man- 
chester it  is  unwholesome  for  other  people. 
...  If  Massabesic  can  be  selected  by  a  state 
law  for  protection  unknown  elsewhere,  the  well 
of  a  Massabesic  farmer  can  be  protected  by  a 
penal  enactment  applicable  to  no  other  well. 
.  .  .  All  wells,  springs,  and  brooks  from 
which  the  owners  and  their  families  take  their 
supply  of  water  for  domestic  purposes  are  equal- 
ly entitled  to  protection.  A  statute  making 
it  a  felony  or  misdemeanor  to  put  sawdust  or 
other  substance  in  the  well  of  A.  B.  in  Haver- 
bill,  and  leaving  all  other  wells  in  the  state 
protected  by  the  common  law  alone,  would  be 
validif  the  act  of  1891  is  valid  in  giving  Man- 
chester a  protection  against  sawdust  that  is  not 
piven  to  anybody  else  in  the  same  situation. 
Under  a  state  law  equality  is  a  right,  or  the 
construction  repeatedly  put  upon  the  Constitu- 
tion from  1827  to  the  present  time  is  a  false 
pretense."  In  other  words,  it  is  claimed  that 
a  general  law  applicable  to  a  particular  place, 
or  not  applicable  throughout  the  entire  state, 
is  unconstitutional.  The  legislature  cannot 
make  an  act  a  penal  offense  in  one  locality, — 
as  a  city,  town,  or  other  place, — where,  for  the 
public  welfare,  the  legislation  is  necessary, 
without  also  making  it  penal  in  all  other  parts 
of  the  state,  though  in  none  of  them  is  the  pro- 
tection necessary  or  desirable.  It  cannot  for- 
bid the  killing  of  the  few  deer  found  in  the 
small  and  scattered  forests  of  Cheshire  county, 
without  also  forbidding  it  in  the  vast  wilder- 
ness of  Coos,  though  I  here  they  become  so 
numerous  as  to  be  a  pest.  It  cannot  protect 
the  wells  of  Haverhill,  where  the  state  of  so- 
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ciety  makes  protection  necessary,  without  ex- 
tending it  to  all  other  wells,  though  they  need 
no  protection.  It  cannot  confer  an  authority 
upon  one  town  which  it  does  not  give  to  all. 
liegislation  required  for  the  public  good  in 
Strafford  county  must  be  made  applicable  to 
Grafton,  though  there  it  is  injurious.  The 
acts  for  the  protection  of  the  Duston  monu- 
ment (Laws  1874,  chap.  44)  and  of  Corbin  Park 
(Laws  1895,  chap.  258)  are  unconstitutional  and 
void.  If,  however,  the  words,  "or  any  other 
like  monument  in  the  state,"  '*or  any  other 
like  park  in  the  state,"  were  added,  though  no 
other  such  monument  or  park  exists,  the  stat- 
utes would  be  valid ;  that  is  to  say,  the  consti- 
tutionality of  a  statute  may  depend  upon  the 
presence  or  absence  of  words  that  in  practical 
effect  are  immaterial.  If  this  is  sound  consti- 
tutional law,  more  than  a  thousand  invalid 
statutes  have  been  enacted  since  the  adoption 
of  the  Constitution.  In  numerous  instances 
rights  under  them  have  been  enforced,  and 
punishment  for  their  violation  has  been  in- 
flicted by  judicial  action.  Not  one  in  a  hun- 
dred of  such  cases  appears  in  the  reports,  and 
in  two  only  of  the  reported  cases  (ScoU  v.  Will- 
son,  8  N.  H.  821,  and  CharUr  of  Manchester, 
47  N.  H.  277).  was  this  objection  taken,  in  both 
of  which  it  was  overruled.  In  all  this  class 
of  cases  for  more  than  a  hundred  years  our 
courts  have  administered  to  the  people  gross 
injustice,  instead  of  constitutional  justice.  No 
clause  in  the  Constitution  condemning  such 
legislation  is  pointed  out.  No  judgment  of 
the  court  declaring  it  invalid  is  cited.  No  such 
decision -can  be  found.  The  sole  argument  of 
the  defendant  in  support  of  his  position  is  that 
the  act  is  inconsistent  with  "the  equality  of 
right  which  the  Constitution  secures  to  all; 
that  it  discriminates  in  favor  of  some  citizens 
to  the  detriment  of  others."  The  argument  is 
without  foundation  in  fact.  The  statute  makes 
no  discrimination.  It  does  not  permit  some 
persons  and  forbid  others  to  put  sawdust  in 
the  lake.  Everybody  is  prohibited.  **Any 
person,"  says  the  statute,  who  puts  sawdust  in 
the  lake,  shall  be  punished.  True  it  is  that 
the  prohibition  affects  the  owners  of  sawmills 
on  the  lake  shore  more  seriously  than  the  far- 
mers, and  it  affects  the  farmers  there  dwelling 
more  seriously  than  the  farmers  of  Coos.  Such 
is  necessarily  the  effect  of  all  restrictive  laws. 
They  affect  some  persons  more  than  others. 
A  similar  objection  might  be  made  against  the 
larceny  law.  It  has  no  effect  uponlthe  great 
body  of  the  people,  but  upon  a  small  class 
only,  namely,  the  thieves.  In  the  sense  of  the 
defendant's  argument,  it  is  as  unequal  as  the 
sawdust  law. 

The  act  confers  upon  Manchester  or  its  citi- 
zens no  individual  or  exclusive  right  or  ben- 
efit, within  the  meaning  of  the  Constitution. 
Every  inhabitant  of  the  state  is  entitled  to  ^n- 
joy  the  benefits  conferred  by  the  statute  on 
complying  with  the  necessary  conditions,  as 
he  may,  if  he  choose,  enjoy  the  benefit  of  the 
aqueduct  itself  or  of  any  other  property  taken 
for  the  public  use.  If  this  act  violates  the  law 
of  equality  prescribed  by  the  Constitution  be- 
cause only  the  50.000  inhabitants  of  Manchester 
are  directly  benefited  by  it,  because  to  reap  its 
benefit  a  person  must  go  to  Manchester,  all 
acts  authorizing  the  condemnation  of  private 
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property  for  aqueducts,  cemeteries,  or  other 
public  uses,  which,  from  their  nature,  can  be 
CD  joyed  only  in  the  towns  and  cities  where 
they  are  located,  are  equally  invalid.  It  is  im- 
.  possible  to  hold  that  the  legislation  in  the  lat- 
ter case  is  for  the  public  good,  and  that  it  is 
not  in  the  former.  The  equality  of  the  Con- 
stitution is  the  equality  of  persons,  and  not  of 
places;  the  equality  of  right,  and  not  of  enjoy- 
ment. A  law  that  confers  equal  rights  on  all 
citizens  of  the  state,  or  subjects  them  to  equal 
burdens,  and  inflicts  equal  penalties  on  every 
person  who  violates  it,  is  an  equal  law,  though 
no  one  can  enjoy  the  right,  be  subjected  to  the 
burden,  or  infringe  iis  provisions,  without 
going  to  or  being  in  a  particular  part  of  the 
state.  It  does  not  discriminate  in  favor  of 
some  at  the  expense  of  others.  There  are 
places  regarding  which  any  protective  legisla- 
tion must  necessarily  be  special:  as,  for  example, 
Corbin  Park  and  the  state  house  yard.  Laws 
1883.  chap.  12;  Pub.  Stat.  chap.  7,  §  5.  If 
general  in  form,  it  would  be  special  in  sub- 
stance. There  are  few,  if  any,  towns,  cities, 
or  other  subdivisions  of  the  state,  whose  situa- 
tion and  circumstances  are  sonearlv  alike  that 
legislation  may  not  be  required  for  one  that 
is  npt  necessary  or  desirable  for  any  other. 
Many  may  be  so  differently  situated  that  leg- 
islatfon  essential  for  one  would  be  injurious  to 
the  others.  No  two  cities  in  the  state  are  gov- 
erned by  exactly  the  same  ordinances.  Acts 
made  penal  offenses  in  some  cities  are  innocent 
in  others.  No  two  charters  are  alike.  Some 
cities  have  over  them  a  police  commission, 
while  others  select  and  control  their  police  offi- 
cers. Their  authority  and  their  ordinances 
differ  in  many  particulars.  So  it  is,  in  per- 
haps  a  less  degree,  with  towns.  Many  have 
been  given  authority  which  others  do  not  pos- 
sess. Their  by-laws  (Pub.  Stat.  chap.  40, 
§P  7,  8)  are  not  uniform.  Acts  forbidden  in 
some  towns  are  permitted  in  others.  It  is  said 
that  this  lack  of  uniformity  results  "from  the 
exercise  of  limited  powers  of  local  government 
granted  to  towns  and  cities," and  therefore  has 
no  bearing  on  the  present  question.  In  the 
first  place,  it  is  not,  as  a  matter  of  fact,  al 
together  a  result  of  local  ordinances  or  by-laws. 
Much  of  it  is  created  by  the  direct  action  of 
the  legislature;  as,  for  example,  in  the  creation 
of  police  commissioners,  and  in  conferring  spe- 
cial powers  upon  particular  towns.  In  the 
next  place,  acts  under  a  delegated  power  are 
the  acts  of  the  principal.  The  principal  can- 
not confer  upon  his  agent  a  power  which  he 
does  not  himself  possess.  Whatever  by  laws 
and  ordinances  the  legislature  can  lawfully  au- 
thorize towns  and  cities  to  adopt,  it  has  the 
constitutional  power  to  enact  directly.  Wooster 
V.  PlymouVi,  62  N.  H.  193.  208-210;  State  v. 
Noyes,  30  N.  H.  27ft,  293.  The  legislature  may 
at  any  time  resume  the  delegated  powers. 
Rumney  &  W,  Union  School  Dist,  v.  Smart,  18 
N.  H.  268,  273;  Lisbon  v.  Clark,  18  N.  H.  234; 
SUung  V.  Dimond,  6  N.  H.  330,  331;  State  v. 
Hayes,  61  N.  H.  335;  Berlin  v.  Oorham,  34  N. 
H.  266,  275.  If  the  legislature  is  by  the  Con- 
stitution forbidden  to  enact  such  laws,  it  can- 
not authorize  towns  and  cities  to  enact  them. 
It  cannot  confer  a  power  it  does  not  itself  pos- 
sess. It  is  not  for  the  court  to  inquire  into 
the  wisdom  or  unwisdom  of  such  legislation. 
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Whether  the  act  "be  wise,  reasonable,  or  ex- 
pedient is  a  legislative,  and  not  a  judicial, 
question.  The  legislature  is  as  capable  of  de- 
termining the  question  of  the  wisdom,  reason- 
ableness, and  expediency  of  a  statute,  and  of 
the  necessity  for  its  enactment,  as  the  courts. 
The  only  inquiry  is  whether  the  statute  con- 
flicts with  the  Constitution."  StaU  v.  Mar- 
shaU,  64  N.  H.  549,  550,  1  L.  R  A.  51;  Far- 
num*s  Petition,  51  N.  H.  3T6.  378.  The  ques- 
tion is  one  of  constitutional  power. 

It  is  not  easy  to  see  how  a  requirement  that 
all  general  statutes  shall  be  made  applicable 
equally  to  all  similarly  situated  portions  of  the 
state  could  be  given  practical  effect  unless  the 
legislature  were  made  the  final  and  exclusive 
judge  of  what  places,  towns,  or  cities  are  so 
situated.  Cooley,  Const.  Lim.  4th  ed.  156, 
note.  It  is  a  question  of  fact.  Is  it  to  be  de- 
termined by  a  jury,  and  the  validity  or  in- 
validity of  the  statute  made  to  depend  upon 
their  verdict?  State  v.  Campbell,  64  N.  H.  402, 
404.  The  question  is  concluded  by  our  de- 
cisions. In  Scott  V.  Willson,  3  N.  H.  321,  de- 
cided in  1825,  it  was  held  that  an  act  regulat- 
ing the  mode  of  putting  pine  timber  into 
Connecticut  river  was  not  repugnant  to  the 
Constitution,  for  the  reason  that  it  ''does  not 
embrace  all  rivers,  but  is  confined  to  Connec- 
ticut river."  Richardson.  Ch.  J.,  says  (p.  328): 
"It  has  been  decided  in  Massachusetts  that  an 
act  attempting  to  suspend  the  operation  of  a 
general  law  in  relation  to  a  particular  person 
was  unconstitutional.  Holden  v.  James,  11 
Mass.  396,  6  Am.  Dec.  174.  But  that  decision 
has  no  bearing  upon  the  question  to  be  decided 
in  this  case.  Here  the  objection  is  not  that 
the  law  does  not  extend  to  ail  persons,  but  that 
it  does  not  extend  to  all  places.  The  objection 
in  truth  is  that  the  statute  is  a  general  law  in 
relation  to  a  particular  place.  But  we  have 
been  referred  to  no  clause  in  our  Constitution 
which  restrains  the  legislature  from  passing 
such  a  law;  nor  have  our  researches  enabled 
us  to  find  any  such  clause."  Richardson,  Ch. 
J. ,  and  his  associates  thought  the  proposition 
so  obviously  sound  as  to  require  no  elabora- 
tion. It  is  needless  to  say  that  nothio^  is  to 
be  found  in  Opinion  of  the  Justices  (the  same 
judges)  4  N.  H.  572,  inconsistent  with  this  doc- 
trine. In  Charter  of  Manchester,  47  N.  H. 
277.  decided  in  1867,  it  was  held  that  an 
act  requiring  the  check  list  in  the  city  of 
Manchester  to  be  regulated  in  a  different 
manner  from  that  prescribed  by  the  gen- 
eral law  in  all  other  places,  towns,  or 
cities  was  not,  for  that  reason,  unconsti- 
tutional. Sargent,  J.,  says  (p.  279):  "But 
it  may  be  said  that  the  rule  should  be  uni- 
form, and  administered  alike  in  all  places. 
There  might  be  more  weight  in  this  objec- 
tion if  all  the  other  attendant  circumstances 
were  the  same.  We  by  no  means  intimate 
an  opinion  that  the  legislature  mi^ht  not  con- 
stitutionally impose  these  duties  relative  to  the 
check  list,  upon  one  set  of  officers  in  some 
towns  and  counties.and  upon  a  different  board 
in  other  towns  and  counties.  The  legislature 
may  constitutionally  pass  a  general  law  in  rela- 
tion to  a  particular  place.  Scott  v.  Willsf)n,  3  N. 
H.  321,  828;  State  v.  Noyes,  30  N.  H.  279.  So, 
general  statutes  have  been  passed  in  regard  to 
schools  in  Portsmouth  ana  in  Somersworth, 
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differing  widely  from  the  fi^eneral  law  relating 
to  schools  in  other  parts  of  the  state.  Cooip, 
Laws,  chaps.  80.  81.  But  when  we  con> 
aider  the  difference  between  the  wards  of  a 
city  and  towns  not  connected  with  any  city, we 
see  at  once  that  there  is  such  a  difference  in 
circumstances  as  may  well  justify  a  differ- 
ence in  the  board  selected  to  perform  these 
duties  if  such  a  justification  were  necessary." 
The  question  was  directly  involved  in  State  v. 
Franklin  FaUs  Co.  (1870)  49  N.H.  240,  6  Am. 
Rep.  518.  It  was  there  held  that  the  statute 
(Geo.  Stat.  chap.  251.  §  20),  prohibiting  the 
maintenance  of  dams  on  the  Winnipiseo^ree 
river  (andiflve  others)  was  constitutional.  The 
objection  that  the  statute  was  local  in  its  ap- 
plication was  not  alluded  to  either  by  counsel 
or  the  court,  and  for  the  reason,  undoubtedly, 
that  they  understood  that  it  was  not  tenable; 
that  the  question  was  not  an  open  one.  The 
same  is  true. of  State  v.  lU^rts  (1879)  59  N. 
H.  266.  484,  47  Am.  Rep.  199,  where  the  de- 
fendant was  indicted,  convicted,  and  presum- 
ably punished  for  taking  trout  from  his  own 
pond,  under  a  statute  prohibiting  the  taking 
of  trout  in  certain  months  from  any  waters  of 
the  state  except  certain  lakes  and  a  certain 
pond.  So,  also,  of  Purinton  v.  Ladd,  58  N. 
H.  596,  which  was  debt  for  the  penalty  under 
the  same  statute.     Laws  1872,  chap.  55. 

The  latest  judicial  declaration  bearing  upon 
the  question  is  found  in  Opinion  of  the  Jus- 
tices, 66  N.  H.  629,  665,  where  it  is  said  that 
•*a  special  act  is  not  to  be  declared  void  be- 
cause it  is  opposed  to  a  spirit  supposed  to 
pervade  the  (Jonstitution,  but  not  made  an 
operative  part  of  it  by  express  words,  or 
necessary  implication,  that  is,  by  fair  con- 
struction." Until  1864,  deposits  in  sav- 
ings banks  were  taxed  to  the  depositors 
like  other  property.  Rev.  Stat.  chap.  89,  §  8; 
Comp.  Stat.  chap.  41,  §  4;  Laws  18G4,  chap. 
4028.  By  the  act  of  1864  the  banks  were  re- 
quired to  pay  a  tax  of  f  of  1  per  cent  on  the  depos- 
its,to  be  in  full  of  all  taxes  on  the  depositors  on 
account  of  the  deposiu.  In  1869  the  tax  was 
increased  to  1  per  cent  (Laws  1869,  chap.  4, 
g  3),  and  so  it  remained  until  1895,  when  it 
was  reduced  to  f  of  1  per  cent.  (Laws  1895, 
chap.  108.)  This  was  a  heavy  discrimination 
in  favor  of  the  depositors.  First  Nat.  Bank 
V.  Concord,  59  N.  H.  75,  78.  They  were  re- 
quired to  pay  in  many  towns  less  than  one 
half  the  tax  assessed  on  other  property.  Yet, 
notwithstanding  the  express  provisions  of  the 
Constitution  that  the  general  court  may  "im- 
pose and  levy  proportional  and  reasonable  as- 
sessments, rates,  and  taxes  upon  all  the  inhab- 
itants of  and  residents  within  the  said  state, 
and  upon  all  estates  within  the  same"  (article 
5),  and  "in  order  that  such  assessments  may 
be  made  with  equality"  require  that  a  valua- 
tion of  the  estates  be  taken  anew  once  in  every 
t.^t  years  (article  6),  and  declare  that  "every 
member  of  the  community ...  is  bound  to 
contribute  his  share"  of  the  public  expense  (Bill 
of  Rights,  art.  12,  and  the  numerous  judicial 
decisions  thereon, — State  y. Pen n oyer,  65  N.H. 
118, 114, 5  L  R.  A.709),  this  court  'in  1888  (less 
than  twenty  years  after  the  enactment  creating 
the  di8crimination),declared  that  "the  savings- 
bank  tax  .  is  an  anomaly  resting  on 
peculiar  grounds  of  public  policy,  and  is  uni- 
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versally  understood  to  have  acquired  the  po- 
sition of  an  exception  to  the  constitutional 
rule  of  equality."  Boston,  C.  dk  M.  R.  Co,  v. 
State,  62  N.  H.  648,  649.  How  did  it  become 
an  exception?  Solely  by  virtue  of  the  statute^ 
creating  it  and  less  than  twenty  years'  of  pub^ 
lie  acquiescence.  In  Morrison  v.  Manchester, 
58  N.  H.  588,  551,  552  (decided  in  1879),  the 
court  said:  "In  this  state  the  taxability  of 
money,  at  interest  is  not  an  open  judicial  ques- 
tion. Whether  the  assessment  of  money  at 
interest  is  a  process  of  ascertaining  the  lender's 
or  the  borrower's  just  share  of  the  public  ex- 
pense, or  an  exceptional,  double,  or  other- 
wise wrongful  taxation  of  the  borrower,  .  .  . 
permitted,  not  required,  by  an  erroneous  con- 
stitutional construction  established  by  legisla- 
tive usage  and  judicial  recognition,  we  need 
not  inquire.  If  the  assessment  of  a  creditor 
for  his  interest  bearing  loan  of  money  is  in 
effect,  either  a  double  taxation  of  his  debtor, 
or  a  taxation  of  the  debtor  for  property 
which,  by  conveyance  or  destruction,  has 
ceased  to  be  his.  .  .  .  such  taxation  is  sus- 
tained by  the  authority  of  precedent.  .  .  . 
The  precedent  is  too  firmly  established  to  be 
overthrown  by  any  other  authority  than  that  of 
making  laws."  In  other  words,  a  legislative 
usage  for  something  less  than  100  years,  accom- 
panied by  judicial  recognition.  Is  sufficient  to 
establish  a  rule  of  taxation  forbidden  by  the 
Constitution.  "  Local  self-government,  .  .  . 
in  uninterrupted  operation  for  more  than  240 
years,  has  been  constitutionally  established  by 
recognition  and  usage."  Doe,  Cb.  J.,  Slate, 
Pearson,y,  Bayes,  61  N.  H.  264, 822.  "When 
a  question  arises  as  to  the  contemporaneous 
meaning  of  the  terms  used  in  an  ancient  in- 
strument, early  and  long  continued  usage  has 
a  controlling  weight."  The  Dublin  Case,  38 
N.  H.  459,  512:  Pierce  v.  State,  18  N.  H. 
536.  578;  Qreat  Falls  Mfg.  Co.  v.  Fernald,  47 
N.  H;  444.  459;  C^?pp  v.  Henniker,  55  N.  H. 
179,  209.  20  Am.  Rep.  194;  King  v.  Hopkins,  57 
N.  H.  334,  356;  Keniston  v.  State,  63  N.  H. 
37.  38,  56  Am.  Rep.  486. 

Immediately  upon  the  adoption  of  the  Con- 
stitution in  1784,  the  legislature  (many  mem- 
bers of  which,  and  of  succeeding  legislatures, 
were  members  of  the  convention,  and  par- 
ticipated in  framing  the  Constitution)  began  to 
enact  general  laws  applicable  to  particular 
places.  They  have  continued  to  do  so  from 
that  time  to  this, — more  than  100  years. 
There  have  been  few,  if  any,  legislative  ses- 
sions during  which  one  or  more  statutes  of  this 
character  have  not  been  enacted.  Their  num- 
ber is  very  great.  They  have  been  sanctioned 
by  judical  decisions.  Not  a  dictum  or  inti- 
mation against  their  validity  is  to  be  found 
in  our  reports,  nor,  it  is  believed,  in  those  of 
any  other  state,  in  the  absence  of  express  con- 
stitutional prohibition.  They  have  been  ac- 
quiesced* in  by  the  public.  Under  them  rights 
have  accrued  and  have  been  enforced.  Many 
persons  have  been  punished  for  violating 
them.  It  is  not  claimed  that  such  legislation 
is  expressly  forbidden.  Conceding  (for  sake  of 
the  argument)  that  it  is  unwise,  and  opposed  to 
the  general  spirit  of  the  Constitution,  this  long 
continued  usage,  recognition,  and  acquiescence 
must,  (even  if  there  were  no  judicial  decision 
on  the  subject),  under  our  established  doctrine 
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of  constitutioDal  construction,  be  held  decisive 
upon  the  question  of  legislative  power.  *  'Laws, 
public  in  tbeir  objects  may,  unless  express 
constitutional  provision  forbids,  be  either  gen- 
eral or  local  in  their  application;  they  may 
embrace  many  subjects  or  one;  and  thejr  may 
extenclto  allcftizens  or  be  confined  to  particular 
classes,  as  minors,  or  married  women,  bankers, 
or  traders,  and  the  like.  The  authority  that 
legislates  for  the  state  at  large  must  determine 
whether  particular  rules  shall  extend  to  the 
whole  state  and  all  its  citizens,  or,  on  the  other 
hand,  to  a  subdivision  of  the  state,  or  a  single 
class  of  its  citizens  only.  The  circumstances 
of  a  particular  locality  or  the  prevailing  public 
sentiment  in  that  section  of  the  state,  may  re- 
quire or  make  acceptable  different  police  regu- 
lations from  those  demanded  in  another,  or 
call  for  different  taxation, and  a  different  appli- 
cation of  the  public  moneys.  The  legislature 
may  therefore  prescribe  or  authorize  different 
laws  of  police,  allow  the  right  of  eminent 
domain  to  be  exercised  in  dififerent  cases,  and 
through  different  agencies,  and  prescribe  pe- 


culiar restrictions  upon  taxation  in  each  dis- 
tinct municipality,  provided  the  state  Con- 
stitution does  not  forbid.  These  discrimina- 
tions are  made  constantly:  and  the  fact  that  the 
laws  are  of  local  or  special  operation  only  is 
not  supposed  to  render  them  obnoxious  in 
principle.  . . .  The  business  of  common  carriers 
for  instance,  or  of  bankers,  may  require  spec- 
ial statutory  regulations  for  the  general  benefit 
and  it  may  be  matter  of  public  policy  to  give 
laborers  m  one  business  a  specific  lien  for 
their  wa^es,  when  it  would  be  impracticable 
or  impolitic  to  do  the  same  for  persons  en- 
gaged in  some  other  employments.  If  the 
laws  be  otherwise  unobjectionable,  all  that 
can  be  required  in  these  cases  is,  that  they  be 
general  in  tbeir  application  to  the  class  or  lo- 
cality to  which  they  apply;  and  they  are  then 
public  in  character,  and  of  tbeir  propriety  and 
policy  the  legislature  must  judge."  Cooley, 
Const.  Lim.  4th  ed.  pp.  488, 4b9. 
Appeal  dismissed. 

All  concur. 


OHIO  SUPREME  COURT. 


LUFKIN  RULE  COMPANY,  Plff,  in  Err,, 

V. 

Xavier  FRINGELI  et  al. 

(67  Ohio  St.  606.) 

*  1  •  All  ai^reements  in  general  r eatraint 
of  trade  are  WkgtAnmt  public  policy  and 

void;  but  agroemeDts  havloK  such  partial  effect 
only,  made  in  connection  with  the  purchase  of  a 
bustness  and  its  goodwill,  shown  to  be  reason- 
ably necessary  to  the  eojoyment  of  the  goodwill 
of  the  business  purchased,  and  not  oppress! 9ei 
may  be  enforced. 

2.  Where  one  enga,ged  in  the  same 
bnsineflfl  as  another  purchases  that  of 
the  latter,  with  its  goodwill,  and  takes  from 
the  latter  a  stipulation  that  he  will  not  directly 
nor  indirectly  engage  in  the  same  business  in  the 
state,  nor  in  the  United  States,  for  the  period  of 
twenty-flve  years,  such  agreement  necessarily 
tends  to  create  a  monopoly;  and,  whether  neces- 
sary or  not  to  the  reasonable  enjoyment  of  the 
goodwill  so  purchased,  the  interest  of  the  public 
In  the  nonenforcement  of  such  an  agreement 
outweighs  the  interest  of  the  purchaser  in  Its 
enforcement,  and  it  is  void, 

8«  Such  an  agreement  is  not  divisible* 
for  the  reason  that,  if  restrained  to  the  limits  of 
the  state,  still  such  restraint  would  be  general  in 
its  nature,  and  obnoxious  to  all  the  objections 
that  exist  against  a  general  restraint  of  trade. 

(February  1, 18«8.) 

ERROR  to  tbe  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  affirming  a 
Judgment  of  tbe  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to 

^Headnotes  by  tbe  Court. 


enforce  a  contract  to  refrain  from 

in    business   in   competition    with    plaintifl 

Affirmed. 

Statement  by  Minshall*  J.: 

The  suit  below  was  brought  to  enforce  an 
agreement  claimed  by  the  defendant  on  de- 
murrer to  be  in  general  restraint  of  trade,  and 
therefore  void.  The  petition  is  as  follows: 
"The  plaintiff  says  it  is  a  corporation  under 
the  laws  of  Ohio;  that  the  defendants  Xavier 
and  Lucas  Fringeli  are  partners  under  (he 
firm  name  of  the  Eringeli  Rule  Company. 
The  plaintiff  further  says  that  on  January  28, 
1893,  and  prior  thereto,  the  said  Xavier  Frin- 
geli and  Lucas  Fringeli,  partners  as  the  Frin- 
geli Rule  Company,  and  the  said  Frank  and 
Charles  Fringeli,  were  all  engaged  in  the  city 
of  Cleveland,  Ohio,  in  the  business  of  manu- 
facturing and  dealing  in  wood,  iron,  steel,  and 
copper  rules,  pencil  holders,  calipers,  and 
gauges  for  measuring  timber,  logs,  lumber, 
and  other  things,  and  said  defendants  then  had 
a  factory,  located  at  No.  7  Bergen  strjeet, 
equipped  with  machinery,  tools,  implements, 
furniture,  patterns,  dies,  molds,  engine,  boiler, 
shafting,  belting,  and  other  property  and  ap- 
purtenances used  in  the  manufacture  of  said 
rules,  etc.,  and  in  handling  tbe  materials 
therefor,  and  then  had  on  hand  large  quanti- 
ties of  manufactured  rules,  and  materials  of 
various  kinds  in  process  of  being  made  into 
rules  and  other  things,  and  also  had  accounts 
receivable,  and  other  choses  in  action  and  re- 
sources connected  with  said  business,  includ- 
ing a  leasehold  interest  in  certain  real  estate, 
and  had  an  established  business,  trade,  and 
goodwill,  all  of  which  property,  interest,  busi- 
ness, and  goodwill  the  said  defendants  then 


NOTB.— As  to  the  validity  of  contracts  of  sale  I     In  connection  with  the  present  case,  see  the  more 
in  restraint  of  trade  without  limitation  of  places  !  liberal  rule  of  the  Massachusetts  decision  in  Anchor 
see  note  to  Gamewell  Fire  Alarm  Teleg.  Co.  v.  1  Electric  Co.  v.  Hawks,  potsU  189. 
Crane  ( Btfaes.)  22  L.  R.  A.  678.  > 
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sold,  assigned,  aod  transferred  to  the  plaintiff 
by  an  agreement  in  writing  dated  January  28, 
K-OS;  and  the  said  defendants  further  slipu- 
laied  in  said  agreement  that  the  demand  for 
the  kind  of  gocSs  which  they  weie  then  pro- 
ducing, owing  to  the  nature  of  the  goods,  was 
limited  in  quantity,  and  restricted  chiefly  to 
the  sections  of  the  United  Btates  where  lumber 
is  manufactured  and  handled;  and  said  de- 
fendants also  agreed  that  the  plaintiff,  who  was 
then  engaged  in  the  same  business  extensively, 
had  amp&  facilities  to  supply  the  demands 
for  said  goods  throughout  the  United  Slates 
promptly  and  at  reasonable  prices.  Said  de- 
fendants jointly  and  severally  bound  them- 
selves not  to  engage  in,  or  be  m  any  way,  di- 
rectly or  indirectly,  connected  with'  the  man- 
ufacturing, dealing  in,  or  handling  of  board  or 
log  rules,  lumber  gauges,  log  calipers,  pencil 
holders,  or  any  of  the  other  goods  which  the 
defendants  were  then  making  or  dealing  in, 
within  the  state  of  Ohio,  or  elsewhere  in  the 
United  States,  at  any  time  during  the  next  en- 
suing twenty  five  years;  and  the  said  Frank 
and  Charles  Fringeli  specially  agreed  that  they 
would  not  directly  or  indirectly  engage  in  the 
manufacturing  or  production  of  any  of  said 
articles  within  the  United  Stales  diiring  the 
said  period  of  twenty-five  years;  and  said  de- 
fendants furtlier  agreed  to  promote  the  inter- 
est and  aid  the  business  of  said  plaintiff,  and 
agreed  that  the  said  plaintiff  should  receive  all 
orders,  letters,  documents,  papers,  and  corres- 
pondence then  in  the  possession  of  the  defend- 
ants, and  all  such  letters  and  orders  as  they 
might  thereafter  receive;  and  said  defendants 
then  agreed  and  authorized  the  plaintiff  to  use 
the  name  of  the  Fringeli  Rule  Company  for 
any  purpose  connected  with  the  business,  or 
which  the  plaintiff  might  deem  essential  to 
promote  its  business;  and  the  said  defendants 
also  agreed  not  lo  use  said  name,  or  any  of 
their  names,  in  connection  with  the  rule  busi- 
ness, throughout  the  United  States,  during  the 
said  period  of  twenMr-five  years.  As  consid- 
eration for  the  transfer  of  said  property  and 
the  agreement  above  specified,  the  plaintiff 
agreed  to  pay  to  said  defendants  the  sum  of 
$4,277.45,  in  certain  instalments,  ending  March 
1,  1894,  all  of  which  instalments  have  been 
paid  according  to  said  agreement  by  the  plain- 
tiff. It  is  further  stipulated  in  said  agreement 
that  if  said  defendants  Xavier  and  Lucas 
Fringeli,  or  cither  of  them,  shall  in  any  respect 
violate  the  provisions  thereof  as  to  engaging  in 
the  manufacturing  or  handling  said  rules  and 
other  articles,  then  and  in  that  case  they  shall 
become  liable  to  the  plaintiff,  as  for  so  much 
liquidated  damages,  in  the  sum  of  $5,000;  and 
said  Frank  and  Charles  Fringeli  also  separately 
agreed  in  said  contract  not  to  engage,  directly 
or  indirectly,  in  the  manufacturing,  dealinG:  in, 
or  handling  any  of  the  goods  In  the  fore- 
going agreement  mentioned,  and  if  thev,  or 
either  of  them  do  so,  they  shall  become  liable 
and  indebted  to  the  party  of  the  second  part 
in  the  sum  of  $5,000,  liquidated  damages. 
The  plaintiff  further  says  that  the  said  defend- 
ants Xavier,  Lucas,  Frank,  and  Charles 
Fringeli  have  yiolated  said  agreement,  and  are 
infringing  the  same,  in  the  manner  following, 
to  wit:  They  have  established  a  factory  at  272 
Wellington  avenue,  in  Cleveland,  Ohio,  and 
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have  equipped  it  with  machinery,  and  are  now 
therein  engaged  in  manufacturing  board  and 
log  rules,  lumber  gauges,  log  calipers,  and 
other  articles  which  they  agreed  not  to  manu- 
facture, in  said  contract;  and  they  are  also 
selling  the  same,  and  sending  out  circulars  to 
dealers  in  said  articles  all  over  the  United 
States,  offering  to  fill  orders  for  all  of  said  ma- 
terials, and  soliciting  orders  and  correspond- 
ence, all  in  violation  of  said  agreement,  and 
without  any  right  or  authority  from  the  plain- 
tiff. The  plaintiff  further  says  that  sain  con- 
duct of  said  defendants  causes  a  constant  and 
increasing  damage  to  its  business,  by  interrupt- 
ing and  interfering  therewith,  and  such  dam- 
age is  irreparable,  owing  to  its  peculiar  nat- 
ure, and  because  each  and  all  of  the  defendants 
are  insolvent,  and  have  no  property  or  re- 
sources to  pay  damages,  and  the  ^l^io^^ff  l^^s 
no  adequate  remedy  at  law.  The  plaintiff 
further  says  that  the  said  defendants  are  carry- 
ing on  said  business  at  No.  272  Wellington 
street  aforesaid  in  the  name  of  the  Cleveland 
Rule  Company,  which  all  of  the  defendants 
claim  is  a  partnership  composed  of  the  defend- 
ants Andrew  Fringeli  and  George  Junglas, 
but  the  plaintiff  says  that  neither  said  Andrew 
Fringeli  nor  George  Junglas  has  contributed 
any  money  or  capital  to  said  business,  nor  have 
they  done,  nor  do  they  intend  to  do,  anything 
in  connection  therewith;  that  they  are  not  ac- 
quainted with  the  business,  are  not  mechanics, 
have  no  money  or  resources,  and  are  unable  to 
take  any  part  in  the  business  which  the  other 
defendants  are  carrying  on;  that  the  names 
Andrew  Fringeli  and  George  Junglas  are  used 
by  the  other  defendants  coUusively,  for  the 
purpose  of  chea'ing  and  defrauding  the  plain- 
tiff, and  concealing  their  real  purpose  and  ac- 
tions, and  evading  liability  under  said  con- 
tract. The  plaintiff  says  that  all  of  the 
business  carried  on  at  skid  place  under  the 
name  of  the  Cleveland  Rule  Company  is  di- 
rected and  carried  on  in  all  respects  by  the 
defendants,  Xavier,  Lucas,  Frank,  and  Charles 
Fringeli.  The  plaintiff  says  that  it  will  sus- 
tain great  and  irreparable  damages  unless  the 
further  conduct  and  management  of  said 
business  by  said  defendants  is  restrained  by 
order  of  this  court.  The  plaintiff  further  says 
that  a  copy  of  said  contract,  dated  January  2S, 
1898,  is  hereto  attached,  and  filed  herewith. 
Wherefore  the  plaintiff  prays  that  the  defend- 
ants may  be  restrained  by  order  of  this  court, 
and  enjoined  from  manufacturing,  handling, 
dealing  in,  or  offering  for  sale  any  of  said 
rules,  calipers,  or  other  things  which  they 
agreed  not  to  manufacture  as  aforesaid;  that 
on  the  final  hearing  hereof  the  plaintiff  may 
have  a  judgment  against  said  Xavier  Fringeli 
and  Lucas  Fringeli  for  $5,000,  and  against  said 
Frank  Fringeli  and  Charles  Fringeli  for 
$5,000,  and  that  all  of  said  defendants  be  per- 
petually •restrained  from  doing  said  acts,  and 
from  in  any  way  interfering  in  the  plain- 
tiff's business  in  violation  of  said  contract; 
and  that  the  plaintiff  may  have  such  other  and 
further  relief  in  the  premises  as  it  may  be  en- 
titled to  have  in  equity." 

Mesirs.  Dickey,  Brewer,  A  McGowao, 

for  plaintiff  in  error: 
It  is  lawful  for  manufacturers  and  dealers. 
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for  a  fair  consideration  and  in  ^ood  faitb,  to 
sell  their  goodwill  in  a  business,  trade,  or  occu- 
pation, and  to  a^ree  not  to  pursue  the  same 
for  a  limited  time  in  a  prescribed  territory. 

The  agreement  as  to  time,  territory,  and 
kind  of  business,  may  have  such  scope  as  is 
necessary  to  protect  the  purchaser  in  the  good- 
will which  he  acquires. 

Morgan  v.  Perhamvs,  86  Ohio  St.  517,  88 
Am.  Kep.  607;  Paragon  Oil  Co.  v.  Hall,  7  Ohio 
C.  0.  240. 

Where  the  contract  is  an  incident  to  a  bona 
:fide  purchase  of  business  and  goodwill,  and 
the  restraint  is  such  only  as  affords  a  fair  pro- 
tection to  the  interests  of  the  vendee,  it  will  be 
upheld  without  regard  to  time  or  extent  of  the 
restraint. 

The  true  test  is  reasonableness,  rather  than 
the  extent  of  time  or  space. 

Oibbs  V.  Consolidated  O as  Co.  130  U.  S.  896, 
83  L.  ed.  979;  Diamond  Match  Co.  v.  Roeber, 
106  N.  r.  473,  60  Am.  Rep.  464;  NoMenJelt  v. 
Maxim  Nordenfett  Guns  cfe  A.  Co.  [1894]  A.  C. 
535;  EUerman  v.  Chicago  Junction  Ji.  d  U, 
Stockyards  Co.  49  N.  J.  Eq  217;  OakdaU  Mfg. 
Co.  V.  Garst,  18  R.  1.  484,  28  L.  R.  A.  639; 
Tode  V.  Gross,  127  N.  Y.  480.  13  L.  R.  A.  652; 
CoUins  V.  Locke,  L.  R.  4  App  Cas.  674;  Her 
rtnhof  ▼.  Bmifineau.  17  K  I.  3,  8  L.  R.  A. 
469;  Central  Bhade  Roller  Co.  v.  Cvshmau,  143 
Mass.  858:  Gameirell  Fire  Alarm  Teleg.  Co.  v. 
Crane,  160  Mass.  50.  22  L.  R.  A.  673. 

Mr.  Allan  T.  Brinsmade*  for  defendants 
in  error: 

All  contracts  in  general  restraint  of  trade 
are  opposed  to  public  policy  and  void;  and 
those  in  partial  restraint  are  also  illegal,  except 
T?hen  founded  upon  a  valuable  consideration, 
and  when  good  reasons  appear  for  entering 
into  the  contract. 

Lange  v.  Werk,  2  Ohio  St.  520;  Thomas  v. 
MiUs,  8  Ohio  St.  275;  Grasselli  v.  Uioden,  11 
Ohio  St.  849. 

To  prevent  competition  in  the  business  of 
rule  making  was  the  controlling  idea  of  this 
corporation,  the  Lufkin  Rule  Company,  and 
though  it  had  * 'am  pie  facilities  to  supply  the 
demand  promptly  and  at  reasonable  prices," 
the  usual  plea  of  such  corporations  and  of 
trusts  and  combinations, — yet  it  is  fox  the 
court  to  look  further  and  contemplate  what 
8uch  corporations  might  do. 

State,  Atty,  Gen,,  v.  Standard  Oil  Co.  49 
Ohio  Si.  137,  15  L.  R.  A.  145. 

In  Richards  v.  American  Desk  <fe  Seating  Co. 
87  Wis.  503,  the  court  held  that  the  pleading 
vras  demurrable  in  not  affirmatively  showing 
that  the  restraint  was  reasonably  necessary  to 
protect  defendant's  interest  under  the  contract. 

Minshall,  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  arises  on  a  demur- 
rer to  the  petition,  which  was  sustained  in  the 
common  pleas,  and  the  judgment  was  affirmed 
in  the  circuit  court.  From  the  petition  and 
the  agreement  annexed  to  it,  it  appears  that 
Xavier  and  Lucas  Fringeli,  as  partners  under 
the  name  of  the  Fringeli  Rule  Company,  were 
carrying  on  the  business  at  Cleveland,  Ohio, 
of  manufacturing  and  selling  rules  and  other 
instruments  used  principally  in  measuring 
lumber,  and  that  the  plaintiff,  the  Lufkin  Rule 
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Company,  an  Ohio  corporation,  with  its  prin- 
cipal office  at  Saginaw,  Michigan,  engaged  in 
the  same  business  on  January  28,  1898,  pur- 
chased the  business  and  assets  of  the  Fringelis, 
together  with  the  goodwill  of  the  firm;  they 
a^eeing  not  to  engage  in  the  same  business, 
directly  or  indirectly,  in  the  state  of  Ohio  or  in 
the  United  States,  for  a  period  of  twenty- five 
years.  The  Fringelis  also  asscn  ted  to  the  state- 
ment, contained  in  the  agreement  between  the 
parties,  "that  the  demand  for  the  different 
kinds  of  rules  which  they  produce  is  limited 
as  to  quantity,  and  restricted  to  the  section  of 
the  United  States  where  lumber  is  manufac- 
tured and  handled:  and  the  parties  of  the  sec- 
ond part  [Lufkin  Rule  Company]  have  ample 
facilities  to  supply  the  demand  in  all  sections 
of  the  United  States,  promptly,  at  reasonable 
figures."  Afterwards,  the  aj^reement  having 
been  performed  on  the  part  or  the  plaintiff,  the 
defendants  violated  it,  and  continue  to  violate 
it.  by  carrving  on  the  same  business,  with 
others,  at  Cleveland,  Ohio,  in  the  name  of  the 
Cleveland  Rule  Company.  It  asks  for  liqui- 
dated damages,  as  fixed  by  the  agreement,  and 
for  an  injunction  restraining  the  defendants 
from  further  prosecuting  the  business. 

It  is  the  settled  rule  in  this  state  that  all 
agreements  in  general  restraint  of  trade  are 
against  public  policy  and  void;  but  it  is  held 
that  agreements  that  onl^  impose  a  partial  re- 
straint, made  in  connection  with  the  purchase 
of  a  business,  that  are  reasonably  necessary  to 
make  available  the  goodwill  purchased  with 
the  business,  and  are  reasonable,  and  not  op- 
pressive, may  be  enforced.  The  case  of  Lange 
y.  Werk,  2  Ohio  St.  519,  is  the  leading  one  on 
the  subject.  The  authorities  there,  both  in 
England  and  this  country,  at  that  time  were  so 
fully  and  intelligently  considered  as  to  dispense 
with  their  examination  here.  In  that  case  the 
party,  by  bis  covenant,  was  restrained  from  en- 
firaging  fn  the  business  of  manufacturing  stearin 
or  star  candles  in  Hamilton  county,  state  of 
Ohio,  or  at  any  other  place  whatsoever  in  the 
Uniied  States.  The  covenant  was  regarded  as 
divisible,  and  that  that  part  of  it  which  bound 
Lange  not  to  pursue  the  business  or  give  his 
assistance  at  any  place  in  the  United  States 
was  void,  being  in  general  restraint  of  trade; 
but  as  to  Hamilton  county,  it  was  held  that,  if 
it  were  attended  with  certain  other  necessary 
requisites,  it  might  be  i^ood.  These  requisites 
were  stated  to  be:  (1)  That  the  restraint  is  par- 
tial; (2)  that  it  is  founded  on  a  valuable  consid- 
eration; and  (3)  that  the  contract  is  reasonable, 
and  not  oppressive,— the  presumption  being  al- 
ways, in  the  first  instance,  that  it  is  illegal,  and 
must  be  overcome  by  the  party  seeking  to  en- 
force it,  before  relief  can  be  had.  The  presump- 
tion of  illegality  arises  from  the  fact  that  any 
restraint  ofthe  kind  tends  to  oppression,  by  de- 
priving the  individual  of  the  right  to  engage 
in  a  pursuit  or  trade  with  which  he  is  generally 
most  familiar,  and  consequentlv  the  commu- 
nity of  the  services  of  a  skilful  laborer;  and 
the'  general  effect  must  be,  more  or  less,  to  en- 
courage idleness,  and  affect  the  price  of  such 
things  as  has  been  produced  by  his  labor. 
These  are  the  general  reasons  against  any  re- 
straint of  trade,  and,  being  founded  in  the 
nature  of  things,  cannot  be  materially  varied 
by  any  change  in  the  times  and  circumstances 
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of -the  people.  The  judge,  however,  in  deliv- 
ering  the  opinion  in  the  above  case,  says  that 
"no  case  is  to  be  found  where  such  a  contract 
has  been  upheld,  which  covered  the  whole  of 
England  or  a  state  of  this  Union."  Such  re- 
straints are  regarde<l  as  general.  And  it  will 
be  observed  that  in  the  case  before  us  the  re- 
straint, at  the  least,  is  to  the  state  of  Ohio,  and 
hence  the  agreement  is  not  capable  of  such  a 
division  as  under  any  circumstances  would 
make  it  a  valid  one.  it  is  in  general  restraint 
of  trade.  In  Taylor  v.  Blanchard,  13  Allen, 
870,  90  Am.  Dec.  208,  where  the  restraint  ex- 
tended only  to  the  state  of  Massachusetts,  the 
court  said:  **We  do  not  think  the  extent  of 
the  territory  embraced  in  a  state  affects  the 
principle.  Whatever  may  be  the  extent  of  the 
state,  the  monopoly  restricts  the  citizen  from 
pursuing  his  business  unless  he  transfers  his 
residence  and  his  allegiance  to  some  other  state 
or  country.  Its  tendency  is  to  drive  business 
and  citizens  who  are  skilled  in  business  from 
this  to  other  states.  If  one  is  not  at  liberty  to 
carry  on  his  business  here,  but  is  at  liberty  to  do 
so  elsewhere,  he  will  be  likely  to  go  elsewhere, 
and  employ  others  to  go  wiih  him."  And  see 
also  Chappel  v.  Brockvay,  21  Wend.  157;  Dun- 
hyp  V.  Gregory,  10  N.  Y.  241.  244,  61  Am.  Dec. 
746;  WHght  v.  Ryder,  86  Cal.  842.  95  Am. 
Dec.  186;  Homtr  v.  Aahford,  8  Bing.  828.  The 
doctrine  of  Lange  v.  Werk  was  followed  in 
Tliomas  v.  Mies,  8  Ohio  St.  274.  There  the  re 
straint  extended  to  carrying  on  the  business  in 
the  city  of  Cincinnati,  or  any  other  point  where 
agencies  might  be  established.  It  was  held 
that  under  the  facts  of  that  case,  while  the 
restraint  as  to  Cincinnati  was  reasonable, 
and  mieht  be  sustained,  jet.  so  far  as  it  at- 
tempted to  prevent  Miles  from  competing  with 
any  branch  that  Thomas  might  establish  at  any 
and  all  other  places,  it  was  clearly  opposed  to 
public  policy  and  void.  It  was  not  departed 
from  in  Morgan  v.  Perhamve.  86  Ohio  St.  517, 
88  Am.  Rep.  607.  There  the  restraint  was 
partial.  Mrs.  Morgan  carried  on  the  business 
of  a  dressmaker  in  the  town  of  Felicity,  Cler- 
mont county.  Ohio.  She  sold  her  business  to 
another,  with  the  goodwill,  and  bound  herself 
not  to  carry  it  on  in  the  same  town,  or  at  any 
place  within  such  distance  as  would  interfere 
with  the  business.  Mrs.  Morgan  commenced 
to  carry  on  the  same  business  in  Felicity,  and 
was  enjoined.  The  goodwill  being  in  general 
nothing  more  than  the  probability  that  the  old 
customers  will  resort  to  the  old  place  for  the 
purpose  of  trade,  it  is  apparent  that  in  this 
case  the  restraint  imposed  was  reasonable,  heinf^ 
no  more  than  was  required  to  secure  the  good- 
will of  the  business  to  the  purchaser,  and  was 
not  oppressive,  as  she  was  at  liberty  to  carry  on 
the  same  business  outside  of  the  limits  to  which 
the  goodwill  of  her  former  business,  carried  on 
in  Felicity,  extended.  Partial  restraints  on 
trade,  of  this  character,  have  been  generally 
sustained,  and  they  are  the  only  ones  that  have 
been,  in  this  state  or  elsewhere,  unless  it  be  in 
a  few  modern  instances,  to  which  we  wilt  here- 
after refer. 

But  there  is  a  particular  feature  in  this  con- 
tract, reflecting  on  its  purpose  and  character, 
that  deserves  notice,  to  wit,  the  statement,  to 
which  the  Fringelis  are  required  to.  and  do, 
assent,  that  the  demand  for  the  kind  of  goods 
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they  were  then  manufacturing  was  limited  in 
quantity,  and  restricted  chiefly  to  particular 
sections  of  the  country;  and  that  plaintiff,  who 
was  then  engaged  in  the  same  business  ex- 
tensively, had  ample  facilities  to  supply  the 
demand  **promptIy  and  at  reasonable  prices." 
This  was  likely  introduced  for  the  purpose  of 
showing  the  reasonableness  of  the  contract, 
but.  when  analyzed,  tends  more  strongly  to 
show  that  its  principal  object  was.  not  simply 
to  acquire  the  defendant's  business  and  its 
goodwill  as  an  investment,  but  to  purchase 
them  out  of  business,  that  it  might  have  a  more 
complete  monopoly  of  the  entire  business  of 
making  rules,  and  therefore/  on  principles  of 
public  policy,  should  not  receive  any  aid  from 
the  courts  in  its  enforcement  That  the  field  is 
a  limited  one  only  furnishes  the  more  reason  on 
the  part  of  the  public  that  it  should  not  be  en- 
grossed by  a  single  person,  and  the  statement 
that  it  has  the  facilities  to  supply  the  public  at 
reasonable  prices  lacks  perception  of  the  real 
ground  of  objection.  Certainly  we  are  not 
called  on  to  relearn  how  little  human  cupidity 
can  be  trusted  when  it  h^s  the  opportunity  to 
enrich  itself  at  the  expense  of  others.  A  dis- 
position to  overlook  this  feature  only  shows 
how  far,  in  some  of  the  cases,  we  are  getting 
away  from  the  salutary  principles  of  the  com- 
mon law,  which  never  permitted  a  person  to 
occupy  a  position  in  which  his  duties  were  op- 
posed to  his  interests.  No  one  could  be  judge 
in  his  own  case.  nor.  in  a  fiduciary  capacity, 
buy  of  or  sell  to  himself.  The  case  of  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  478.  60  Am. 
Rep.  464.  is  referred  to  by  plaintiff  as  support- 
ing the  validity  of  the  restraint  on  trade  im- 
posed by  this  contract,  and  we  are  not  disposed 
to  controvert  the  claim.  The  defendant,  Roeber, 
who  was  engaged  in  the  manufacture  and  sale 
throughout  the  United  States  of  friction 
matches,  sold  his  business,  with  its  goodwill, 
to  the  plaintiff,  engaged  in  the  same  business, 
and  agreed  that  he  would  not  at  any  time 
within  ninety-nine  years  engage  in  the  same 
business  anywhere  in  the  Unit^  States,  with 
the  exception  of  the  states  of  Nevada  and  Mon- 
tana. In  an  action  for  a  violation  of  the  agree- 
ment, the  restraint  was  held  to  be  reasonable. 
In  this  case,  and  some  others,  the  decision  ia 
acknowledged  to  be  a  departure  from  the  well- 
established  rule  of  the  earlier  decisions,  notably 
Mifchel  V.  Reynolds,  1  P.  Wms.  181,  followed 
and  approved  by  Ranney,  J.,  in  Lange y,  Werk. 
In  this  case,  and  in  those  similar  to  it,  the 
question  seems  to  be  considered  as  one  wholly 
between  the  parties;  and  if  the  restraint  is  no 
more  than  the  purchaser  requires  as  a  protec- 
tion to  the  enjoyment  of  what  he  purchased, 
and  for  which  the  vendor  received  a  fair  con- 
sideration, then  it  is  argued  that  there  is  no 
objection  to  the  contract,  because  the  limits  of 
trade  and  commerce  are  now  so  great,  under 
modern  conditions,  that  a  general  restraint  is 
not  more  than  is  reasonable  to  afford  protec- 
tion to  the  purchaser  in  his  business.  This,  as 
we  think,  is  fallacious,  as  it  ignores  the  interest 
of  the  public  in  the  question  which  now,  more 
than  at  any  former  time,  is  involved.  All 
monopolies,  combinations,  and  agreements,  of 
whatever  nature,  formed  for  the  purpose  of 
controlling  the  production  and  manufacture  of 
commodities,  are  generally  considered  against 
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public  policy,  as  thereby  prices  may  be  ud- 
reasonably  increased  to  the  consumer,  and  are 
almost  uniformly  entered  into  for  such  pur- 
pose. Heretofore  the  right  of  any  trade  or 
business  to  deter  mice  for  itself  the  extent  of 
production  and  the  price  that  shall  prevail,  ha4 
been  stoutly  denied  by  the  public.  This  can 
only  be  done  by  the  government,  and  then  only 
in  extreme  cases,  amounting  to  a  necessity.  ^ 
general  have  these  agreements  become,  and 
their  attendant  evils,  as  to  have  arrested  the 
attention  of  the  legislatures  of  some  of  the 
states;  and  laws  have  been  passed  to  correct  as 
far  as  possible  the  evils.  And  in  1890  the  Con- 
gress of  the  United  States  passed  an  act,  known 
as  the  * 'Sherman  Law,"  to  protect  trade  and 
commerce  against  unlawful  restraints  and 
monopolies.  In  construing  this  act  the  Su- 
preme Court  in  United  States  v.  Trans^Mis- 
stmri  Freight  Asso.  166  U.  S.  290.  828.  41  L. 
ed.  1007,  1028,  held  that  under  iu  provisions 
any  restraint  of  trade  affectiDjz:  the  interstate 
trade  and  commerce  of  the  United  States  is 
invalid.  It  had  been  claimed  in  argument  that 
it  only  ini.-luded  such  contracts  in  restraint  of 
trade  as  were  unlawful  at  common  law.  These 
statutes  give  emphasis  to  what  has  been  here- 
tofore regarded  as  a  sound  public  policy  by  the 
courts. 

But  beyond  this  there  is  still  another  con- 
sideration connected  with  such  monopolies  and 
combinations  that  is  not  to  be  overlooked,  from 
the  standpoint  of  sound  political  wisdom  and 
economy.  It  is  to  the  interest  of  the  republic 
that  there  should  be.  measurably,  an  equality 
in  the  fortunes  of  its  citizens;  and  one  of  the 
best  modes  of  accomplishing  this,  without  the 
use  of  arbitrary  means,  is  by  encoumgiog  sepa- 
rate and  independent  employments,  and  dis- 
couraging by  law,  and  its  administration  in  the 
courts,  all  tendencies  to  the  concentration  of 
property  in  the  hands  of  the  few,— a  condition 
iu  which  there  will  b^  a  constant  unrest  and 
dissatisfaction  among  the  masses  that  can  bode 
DO  good  to  the  nation.  It  may  be  safely  affirmed 
that  free  institutions  cannot  long  be  maintained 
among  a  people  where  a  few,  possessed  of  great 
wealth,  are  the  employers,  and  the  many  are 
mere  laborers,  wholly  dependent  on  wages  as 


a  means  of  supporting  themselves  and  families. 
These  considerations,  and  others  of  a  like 
character,  constitute  in  great  measure  that 
sound  public  policy  which  looks  with  distrust 
upon  all  agreements  in  restraint  of  trade;  and 
particularly  such  as  may  be  used  in  the  forma- 
tion of  monopolies,  and  the  control  by  a  few 
of  all  individual  pursuits.  Therefore  contracts 
whereby  men  are  purchased  out  of  their  busi- 
ness, and  restrained  from  carrying  it  on  any- 
where else,  should  receive  no  aid  from  the 
courts.  No  more  efficient  method  could  be  de- 
vised for  the  creation  of  a  monopoly  in  any 
business.  It  simply  requires  a  combmation  of 
persons  possessed  of  a  large  amount  of  capital, 
for  the  purpose  of  engaging  in  a  particular 
business,  and  purchasing  that  of  all  others  en- 
gaged in  the  same  business,  and  binding  them 
not  to  engage  in  the  same  business  anywhere 
else.  Among  the  various  methods  adopted  for 
the  purpose  of  engrossing  a  particular  business, 
this  seems  to  have  become  quite  a  favorite  one, 
when  the  business  may  be.  and  generally  is, 
carried  on  by  individuals  on  a  limited  capital; 
for  the  reason,  no  doubt,  that  in  such  cases  it  is 
easier  to  accomplish  the  desired  result  in  this 
way  than  by  the  formation  of  a  trust,  through 
which  an  entire  business  may  be  carried  on, — 
each  separate  owner,  as  a  beneficiarv  of  the 
trust,  receiving  its  or  his  proportion  of  the  net 
earnings.  To  say  in  such  cases  that  the  vendor 
should  be  bound"  not  to  carry  on  his  business, 
because  he  has  received  an  adequate  considera- 
tion for  his  agreement,  is  no  answer  to  the  ob- 
jection that  the  agreement  tends  to  foster  the 
formation  of  a  monopoly,  and  is  therefore 
against  public  policy.  The  reasoning  of  the 
cases  in  which  a  departure  from  the  common 
law  had  been  adopted  fails  to  persuade  us  that 
we  should  disregard  the  rule  that  has  been  so 
long  settled  in  this  state  by  the  decisions  of  this 
court.  On  the  contrary,  the  changed  condi- 
tions on  which  the  argument  proceeds  tend  the 
more  strongly  to  convince  us  that,  in  the  in- 
terest of  a  wise  public  policy,  it  should  be 
more  firmly  adhered  to. 

Judgment  affirmed. 
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An  a^eement  by  officers  of  eorpora- 
tloiunotto  eng^a^e  In  basineas  for  five 
years  in  any  way  to  interfere  witb  or  cninpete 
with  the  business  of  a  new  corporation  to  which 
each  of  the  old  companies  sold  its  business  is  not 
affaiost  public  policy,  although  the  new  business 
is  of  a  nature  to  extend  over  the  whole  country, 
and  is  more  general  than  that  of  either  of  the 
old  companies,  combining  the  business  of  install- 


NOTK.--Seo    the   preceding   case   and  footnote 
thereto. 
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Ingr  and  constructing  electric  plants  and  appli. 
ances,  which  one  of  them  had  carried  on.  with 
that  of  manufacturing  and  dealing  in  such  ap- 
pliances, which  the  others  had  carried  on. 

(May  19,  1808.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  County  after  a  decree  in  favor  of 
plaintiffs  in  an  equity  suit  to  restrain  defend- 
ant from  violating  his  a^^reement  not  to  enter 
into  business  in  competiiiou  with  the  plaintiffs. 
Decree  for  plaintiffs. 

The  facts  are  slated  in  the  opinion. 

Messrs.  Sherman  L.  Whipple  and  Wil- 
liam R.  Sears,  for  plaintiffs: 

There  is  no  decision  in  Massachusetts  that  a 
covenant  Dot  to  engage  in  business,  given  in 
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aid  of  the  sale  of  a  goodwill,  is  void  wben 
such  a  covenant  was  reasonably  necessary  to 
perfect  the  sale. 

Pierce  v.  Fuller,  8  Mass.  288,  5  Am.  Dec.  105; 
Perkins  v.  Lyman,  9  Mass.  522;  Sfearnsv.  Bar- 
rett, 1  Pick.  443.  11  Am.  Dec.  228;  Palmer  v. 
SUbbins,  3  Pick.  188.  15  Am.  Dec.  204;  Pierce 
V.  Woodward,  6  Pick.  206;  Aluer  v.  Thaeher, 
19  Pick.  51,  81  Am.  Dec.  119;  Qilman  v. 
Dtoight,  13  Gray,  356,  74  Am.  Dec.  634;  Taylor 
V.  Blanchard^  13  Allen,  370,  90  Am.  Dec.  208; 
Angier  v.  Webber,  14  Allen,  211,  92  Am.  Dec. 
748;  Dean  v.  Emerson,  102  Mass.  480;  Morse 
Twist  Drill  &  Modi,  Co,  v.  Morse,  103  Mass. 
73,  4  Am.  Rep.  513;  Dwight  v.  Hamilton,  113 
Mass.  175;  Bovtelle  v.  Smith,  116  Mass.  Ill; 
Eopes  V.  Upton,  125  Mass.  258;  Bishop  v.  Pal- 
mer, 146  Mass.  469;  Ean^orth  v.  Jackson,  150 
Mass.  149;  Oamewell  Fire  Alarm  Teleg.  Co.  v. 
Crane,  160  Mass.  50,  22  L.  R.  A.  678;  Smith  v. 
Brown,  164  Mass.  584. 

Only  by  allowing  the  owner  of  a  business  of 
wide  area  to  enter  into  a  covenant  of  this  na- 
ture can  the  owner  of  such  a  business  upon  its 
sale  receive  adequate  compensation  for  the 
i^oodwill;  for  obviously  that  goodwill  is  prac- 
tically worthless  unless  the  vendor  can  coven- 
ant that  he  will  not  compete  against  his  ven- 
dee. 

JRannie  v.  Irvine,  7  Mann.  &  Q.  969. 

In  England  the  law  now  seems  to  be  deti- 
nitely  decided  in  favor  of  the  plaintiffs'  con- 
tention. 

Maxim,  Nor  den  felt  Guns  dkA.  Co,y.  Nor  den- 
felt  [18931  1  Ch.  630  [1894]  A.  C.  585. 

In  the  following  cases  a  restraint  limited  in 
time  and  unlimited  in  space  was  held  valid: 

Whittaker  v.  Hoioe,  3  Beav.  383;  Rousillon  v. 
Bousillon,  L.  R.  14  Ch.  Div.  351:  Moenich  v. 
Fenestre,  67  L.  T.  N.  8.  602;  Badisrhe  Anilin 
und  Soda  Fabrik  v.  Schdtt  8.  ds  Co.  [1892]  3 
Ch.  447;  Dubowski  y.  Goldstein,  74  L.  T.  N.  8. 
180. 

The  reasonableness  of  the  restraint  is  gen- 
erally regarded  as  the  test  in  this  country. 

2  Parsons,  Contr.  8ih  ed.  p.  875;  Fmcle  v. 
Parke,  131  U.  S.  88,  88  L.  ed.  67:  Camig  v. 
Carr,  167  Mass.  544,  35  L.  R.  A.  512. 

Mr.  Freedom  HutchinBon,  for  defend- 
ant: 

The  agreement  is  in  restrain  of  trade,  with- 
out limitation  of  space,  and  is  against  public 
policy,  and  void. 

Bis/iop  V.  Pafmer,  146  Mass.  469;  Taylor  v. 
Blanc/iard,  13  Allen.  370,  90  Am.  Dec.  208; 
Alger  v.Thacher,  19  Pick.  51.  31  Am.  Dec.119; 
GametreH  Fire  Alarm  Teleg.  Co.  v.  Crane,  100 
Mass.  50.  22  L.  R.  A.  67H;  Consumers*  Oil  Co. 
V.  Nvnnemaket\  142  Ind.  560:  Wiley  v.  Baum- 
gardner,  97  Ind.  66.  49  Am.  Rep.  427:  Oreqon 
Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64.  22  L. 
ed.  815;  Fojr,  Solid  Pressed  Steel  Co.  v.  Sc/wen, 
77  Fed.  Rep.  29;  Trenton  Potteries  Co.  v.  Oh- 
phant  iN.  J.  Cb.)39  Atl.  928. 

If  the  test  of  reasonableness  is  to  be  applied 
to  this  restriction,  then  the  restriction  should 
not  be  more  than  was  reasonably  necessary  to 
protect  the  purchaser  in  the  enjoyment  of  the 
properly,  business,  and  goodwill  which  he 
bough  I  and  paid  for. 

Morse  Twist  Drill  &  Mach.  Co.  v.  Morse,  103 
Mass.  73,  4  Am.  Rep.  518;  Gamewell  F'ire 
Alarm  Teleg.  Co.  v.  Crane,  160  Mass.  50,  22 
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L.  R.  A.  678;  More  v.  Bennett,  140  111.  69.  15 
L.  R.  A.  861;  Althenv.  Vreeland  (N.J.  Ch.) 
36  Atl.  479;  Oakdale  Mfg.  Co.  v.  Garst,  18  R. 
I.  484,  23  L.  R.  A.  639;  Nordenfelt  v.  Maxim 
Nordenfelt  Guns  &  A.  Co.  [1894]  A.  C.  585; 
Perls  V.  Saalfeld  [1892]  2  Ch.  149;  Ellerman 
V.  Chiengo  Junction  R.  &  U.  Stockyards  Co.  49 
N.  J.  Eq.  217;  More  v.  Bonnet,  40  Cal.  251,  6 
Am.  Rep.  621;  Thomas  v.  Miles,  Z  Ohio  St. 
275;  Diamond  Match  Co.  v.  Boeber,  106  N.  Y. 
473,  60  Am.  Rep.  464. 

This  question  of  reasonableness  is  one  of  law 
for  the  court,  to  be  determined  from  the  con- 
tract and  material  allegations  of  the  bill,  all 
of  which  are  admitted  in  this  case. 

Whart.  Contr.  §  433;  Bishop,  Contr.  §  517; 
Benjamin.  Sales,  %h%l',WHey^.  Baumgardner, 
97  Ind.  66,  49  Am.  R^p.  427:  Herreshoff  v. 
Boutineau,  17  R  I.  3,  8  L.  R.  A.  469;  Con- 
sumers Oil  Co.  V.  Nunnemaker,  142  Ind.  564; 
note  to  Angier  v.  Webber  (Mass.)  92  Am.  Dec. 
753. 

The  time  when  the  contract  is  entered  into 
is  alone  looked  to  in  determining  whether  a 
contract  is  reasonable  or  not. 

Rannie  v.  Irtine,  7  Mann.  &  G.  969;  Cook 
V.  Jokru^on,  47  Conn.  175.  36  Am.  Rep.  64; 
Nordenfelt  v.  Maxim  Norder^elt  Guns  dt  A. 
Co.  [1894]  A.  C.  535. 

This  restriction  is  more  than  was  reasonably 
necessary  to  protect  the  purchaser  in  the  en- 
joyment of  the  property  which  it  bought  and 
paid  for,  and  is  void  because  it  embraced 
important  branches  of  business  not  sold  by  de- 
fendant, viz  ,  the  '^manufacture  and  saleof  elec- 
trical supplies,"  and  it  is  unreasonable,  where 
the  defendant  sold  only  the  business  of  instal- 
ling electrical  plants  and  appliances,  that  he 
should  be  barred  from  the  business  of  manu- 
facturing and  dealing  in  electrical  supplies. 
He  could  reasonably  have  been  barred  only 
from  the  business  which  he  sold,  and  the  pro- 
tection of  the  interest  sold  required  no  more. 

Nordenfelt  v.  Maxim  Nordenfelt  Guns  <fe  A. 
Co.  [1894]  A.  C.  560,  [1893]  1  Ch.  630;  Ba- 
dische  Anilin  vnd  Soda  Fabrik  v.  Schott  S.  dt  Co. 
[1892]  3  Ch.  447;  Perls  v.  Snafeld  [1892]  2  Ch. 
149:  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  L  484, 
23  L.  R.  A.  639. 

If  there  be  simply  a  stipulation,  though  \n 
an  instrument  under  seal,  that  a  trade  or  pro- 
fession shall  not  be  carried  on  in  a  particular 
place,  without  any  recital  in  the  deed,  and 
without  any  averment  showing  circumstances 
which  render  such  contract  reasonable,  the  in- 
strument is  void.  But,  if  there  are  circum- 
stances recited  in  the  instrument  (or  probably 
if  they  appear  by  averment),  it  is  for  the  court 
to  determine  whether  the  contract  be  a  fair  and 
reasonable  one,  or  not. 

Benjamin,  Sales,  §  527;  Lange  v.  Werk,  2 
Ohio  St.  519. 

Knowlton,  J.,  delivered  the  opinion  of 
the  court : 

The  only  question  which  we  need  to  discuss 
in  this  CHse  is  whether  the  stipulation  on  which 
i.he  bill  is  founded  is  void  as  against  public 
policy.  The  stipulation  is  as  follows:  "It  is 
further  agreed  by  all  the  persons  whose  names 
are  set  hereunder,  officers  of  the  corporations 
hereinabove  described,  that  they  will  not 
hereafter  at  any  time,  directly  or  indirectly, 
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as  partner,  agent,  o^cer  of  a  corporation,  or 
in  any  other  wise,  enter  into  or  conduct,  or  as- 
sist in  conducting,  any  business  that  shall  in 
any  way  interfere  with  or  compete  with  the 
proposed  business  of  said  Anchor  Electric 
Company  for  a  period  of  five  years,  except 
that  any  one  of  said  persons  sever  connection 
with  said  Anchor  Electric  Company  as  pro- 
vided by  paragraph  6  of  said  agreement  of 
September  29,  1894."  The  defendant  was  the 
business  manager  of  the  Hawks  Electric  Com- 
pany, a  corporation,  and  a  shareholder  therein; 
Norman  Marshall  was  the  business  manager  of 
the  lona  Manufacturing  Company,  a  corpora- 
tion, and  a  shareholder  therein;  and  Phillip 
M.  Reynolds  was  the  business  manager  of  the 
Brown  Electric  Companv,  a  corporation,  and 
a  shareholder  therein.  On  September  29, 1894, 
these  three  persons  entered  into  an  agreement 
in  writing  to  form  a  new  corporation  under 
the  laws  of  Maine,  of  which  Hawks  was  to  be 
the  president,  Reynolds  the  treasurer,  and 
Marshall  the  vice  president  and  assistant  sec- 
retary, and  of  which  these  three  were  to  be 
the  managing  board  of  directors.  Four  other 
persons  were  to  be  selected  to  make  up  the  full 
board  of  directors,  of  whom  one  was  to  be 
chosen  from  the  board  of  directors  of  each  of 
tbe  above-mentioned  corporations.  Each  of 
these  corporations  was  to  sell  all  its  assets  to 
the  new  corporation  at  their  actual  cash  value, 
to  be  determined  as  provided  in  the  writing, 
and  an  agreed  price  of  a  substantial  amount 
fixed  by  the  writing  was  to  be  allowed  by  the 
new  corporation  for  the  goodwill  of  each  of 
the  three  corporations  Each  of  these  three 
persons  was  to  subscribe  for  and  take  one  third 
of  the  capital  stock  of  the  new  corporation, 
and  tbe  assets  of  each  of  the  three  corpora- 
tions at  tbe  value  ascertained  as  provided  by 
the  writing  were  to  be  received  pro  tanto  by 
tbe  new  corporation  in  payment  for  this  stock, 
and  tbe  balance  was  to  be  paid  for  by  the  sub- 
scribers in  cash.  The  three  persons  severally 
agreed  that,  so  long  as  the  agreement  should 
continue,  they  would  "devote  themselves  un- 
reservedly to  the  interests  and  duiies  of  the  of- 
fice which  they  occupied,  and  tbe  promotion 
in  every  way  of  the  interests  of  the  corpora- 
lion  to  be  formed."  On  tbe  back  of  the  writ- 
ing was  an  agreement,  signed  by  the  three, 
fixing  the  salaries  which  they  were  severally  to 
receive  in  tbe  new  corporation,  and  an  addi- 
tional stipulation  as  to  the  allowance  for  assets 
of  the  three  corporations.  It  was  provided 
that  the  agreement  should  be  binding  only  as 
approved  by  a  majority  of  the  shareholders  or 
boards  of  directors  of  the  three  corporations. 
The  Anchor  Electric  Company  was  afterwards 
established  as  a  corporation  under  the  laws  of 
Maine,  in  accordance  with  the  contract.  In 
this  connection  there  was  another  agreement 
made  nn  October  12,  1894,  between  the  Anchor 
Electric  Company  and  the  other  three  corpora- 
tions, whereby  the  assets  and  goodwill  of  the 
three  were  transferred  to  the  new  corporation 
at  specified  agreed  prices,  which  were  paid  in 
slock  of  the  new  corporation.  A  part  of  this 
agreement  of  the  three  old  corporations  with 
each  other  and  with  the  Anchor  Electric  Com- 
pany was  in  these  words:  ''They  will  not 
hereafter  at  any  time  continue  the  business  of 
manufacturing  and  dealing  in  electrical  goods 
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or  specialties  of  any  sort  or  description,  after 
tbe  15th  day  of  October,  1894,  except  to  sell 
and  dispose  of  merchandise  on  hand  at  this 
date,  not  herein  transferred  to  tbe  Anchor 
Electric  Company,  and  will  do  no  business  of 
any  sort  or  description  except  such  as  is  neces- 
sary in  liquidation  of  said  i\ftee  electric  com- 
panies." The  agreement  was  signed  by  each 
of  the  four  corporations,  by  their  respective 
officers,  Hawks,  Reynolds,  and  Marshall,  and 
the  stipulation  in  question  was  the  6th  article 
of  the  agreement.  The  judge  found  that  the 
instrument  had  been  executed  in  all  its  parts 
except  this  6th  article,  and  had  been  adopted 
by  the  corporations.  There  was  a  provision 
in  tbe  first  agreement  whereby  either  of  the 
three  persons  could  withdraw  from  the  new 
corporation  if  he  was  at  any  time  put  at  a 
financial  disadvantage  by  the  other  two  in  ref- 
erence to  salary  or  income,  and  could  sell  his 
stock  to  the  others  at  a  price  to  be  agreed  upon 
or  fixed  by  arbitration.  The  judge  before 
whom  the  case  was  beard  found  that  the  de- 
fendant sold  his  stock  iu  the  new  corporation, 
and  withdrew  from  it,  but  not  under  the  pro- 
vision above  referred  to:  and  that  he  has  vio- 
lated, and  intends  to  violate,  the  6th  article  of 
the  last  agreement.  He  found  that  all  the  alle- 
gations of  the  bill  bearing  upon  tbe  validity  of 
the  6th  article  were  proved.  He  also  found  as 
a  fact,  so  far  as  he  could  properly  so  find,  that 
the  6th  article  was  reasonable  and  necessary 
for  the  carrying  out  of  the  transaction  set  forth 
in  the  agreement,  and  that  the  value  of  the 
stock  of  the  Hawks  Electric  Company  was 
largely  dependent  upon  its  being  kept.  Jt  is 
found  that  the  business  of  the  plaintiff  is  of  a 
nature  that  may  extend  over  the  whole  coun- 
try. We  are  thus  brought  to  a  consideration 
of  the  law  applicable  to  the  case. 

From  very  early  times  certain  contracts  in 
restraint  of  trade  have  been  held  void  as  against 
public  policy.  They  are  objectionable  on  two 
grounds:  They  tend  to  deprive  the  party  re- 
strained of  the  means  of  earning  a  livelihood, 
and  they  deprive  the  community  of  the  bene- 
fit of  his  free  and  unrestricted  efforts  in  his 
chosen  field  of  activity.  The  distinction  was 
long  ago  taken  between  contracts  involving  a 
partial  restraint  of  trade  and  contracts  involv- 
ing a  general  restraint  of  trade;  the  former  be- 
ing held  valid  if  not  unreasonable,  and  the  lat- 
ter invalid.  The  changes  in  the  methods  of 
doing  business,  and  tbe  increased  freedom  of 
communication  which  have  come  in  recent 
years,  have  very  materially  modified  the  view 
to  be  taken  of  particular  contracts  in  reference 
to  trade.  The  comparative  ease  with  which 
one  engaged  in  business  can  turn  his  energies 
to  a  new  occupation  if  he  contracts  to  give  up 
his  old  one  makes  the  hardship  of  such  a  con- 
tract much  less  for  the  individual  than  form- 
erly, and  the  commerical  opportunities  which 
open  the  markets  of  the  world  to  the  mer- 
chants of  every  country  leave  little  danger  to 
the  community  from  an  agreement  of  an  in- 
dividual to  cease  to  work  in  a  particular  field. 

The  general  principle  that  arrangements  in 
restraint  of  trade  are  not  favored  is,  however, 
firmly  established  in  law,  and  now,  as  well  as 
formerly,  is  given  effect  whenever  its  applica- 
tion will  not  interfere  with  the  right  of  every- 
body to  make  reasonable  contracts.     Whenever 
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one  sells  a  business  with  its  goodwill,  it  is  for 
bis  benefit  as  well  as  for  the  benefit  of  the  pur- 
chaser that  he  should  be  able  to  increase  the 
value  of  that  which  he  sells  by  a  contract  not 
to  set  up  a  new  business  in  competition  with 
the  old.  The  right  to  make  reasonable  con- 
tracts of  this  klnti  in  connection  with  the  sale 
of  the  goodwill  of  a  business  is  well  established. 
But  the  particular  provisions  which  are  reason- 
ably necessary  for  the  protection  of  the  good 
will  of  many  kinds  of  business  are  very  differ- 
ent now  from  those  required  in  the  days  of 
Queen  Elizabeth.  Then  the  courts  had  occa- 
sion to  inquire  whether  a  limitation  upon  the 
right  to  engage  in  the  same  business  as  that 
sold  was  unreasonable  because  it  included  a 
town  instead  of  a  single  parish,  or  exleoded  a 
distance  of  10  miles  instead  of  5.  Now  the 
House  of  Lords  in  England  has  held  by  a  unan- 
imous decision  in  a  recent  case  that  such  a 
limitation  which  covered  the  whole  world  was 
not  unreasonable.  Because  in  early  times  it 
seemed  inconceivable  that  an  agreement  to  re- 
frain from  establishing  a  business  of  the  same 
kind  anywhere  in  the  Kingdom  should  be  neces- 
sary to  the  protection  of  the  goodwill  of  any 
existing  busioess,  it  was  laid  down  as  an  arbi- 
trary rule  that  agreements  so  comprehensive  in 
their  terms  were  void.  Thus  the  restriction 
between  a  general  restraint  of  trade  and  a  par- 
tial restraint  of  trade  grew  up.  Contracts  ap- 
plving  to  any  territory  less  than  the  whole 
Elogdom  were  considered  in  reference  to  their 
reasonableness,  having  regard  to  the  purpose 
for  which  the  contract  was  made.  By  the  unan- 
imous decision  of  the  House  of  Lords  io  the 
case  of  Nordenfelt  v.  Maxim  Nordenfelt  Ouna 
<&  A.  Co.  [1894]  A.  C.  585,  affirming  the 
unanimous  judgment  of  the  court  of  appeal 
in  [1898]  1  Cb.  680.  it  is  now  settled  in  Eng- 
land that  a  covenant,  unrestricted  as  to  space, 
not  to  engage  in  a  particular  kind  of  business 
for  twenty-five  years,  made  in  connection 
with  the  sale  of  the  propertv  of  a  manufac- 
turing establishment,  is  valid  if,  haviog  re- 
gard to  the  nature  of  the  business  and  the 
limited  number  of  its  customers,  it  is  not  wider 
than  is  necessary  for  the  protection  of  the  cov- 
enantee, nor  injurious  to  the  public  interests  of 
the  country,  as  were  found  to  be  the  facts  in 
that  case.  The  earlier  English  authorities  are 
reviewed  at  length  in  the  opinions,  and  it  is 
unnecessary  to  refer  to  them  here.  Arbitrary 
rules  which  were  originally  well  founded  have 
thus  been  made  to  yield  to  changed  conditions, 
and  underlying  principles  are  applied  to  exist- 
ing methods  of  doing  business.  The  tenden- 
cies in  most  of  the  American  courts  are  in  the 
same  direction.  OakdaU  Mfg.  Co.  v.  Oarst, 
18  R.  I.  484,  28  L.  R.  A.  639;  Fotcle  v.  Park, 
131  U.  S.  88-97,  83  L.  ed.  67-74;  Oregon  Steam 
JVVic.  Co.  V.  Winsor,  20  Wall.  64,  22  L.  ed.  316; 
Tode  V.  Cross,  127  N.  Y.  480.  13  L.  R.  A.  652; 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  478, 
60  Am.  Rep.  464;  Whitney  v.  Slayton,  40  Me. 
224;  Western  Wooden-ware  Asso.  v.  Starkey^  84 
Mich.  76,  11  L.  R.  A.  503. 

In  this  commonwealth  the  general  doctrine 
of  the  cases  seems  to  be  that,  in  connection 
with  the  sale  of  the  goodwill  of  a  business,  the 
vendor  will  be  bound  by  any  covenant  which 
is  reasonably  necessary  for  the  preservation 
and  protection  of  the  property  which  he  sells. 
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Pierce  v.  Fuller,  8  Mass.  228;  Perkins  v.  Ly- 
man, 9  3Iass.  522;  Stearns  v.  Barrett,  1  Pick. 
448,  11  Am.  Dec.  223;  Palmer  v.  SUlMns,  3 
Pick.  188,  15  Am.  Dec.  204;  Pierce  v.  Wood- 
ward,  6  Pick.  206;  Angier  v.  Webber,  14  Allen, 
211,  92  Am.  Dec.  748;  Dean  v.  Emerson,  102 
Mass.  480;  Jiforse  Twist  Drill  db  Mach.  Co.  v. 
Morse,  103  Mass.  78,  4  Am.  Rep.  518;  Boutelle 
V.  Sinith,  116  Mass.  Ill;  Ropes  v.  Upton,  125 
Mass.  258;  Handforth  v.  Jackson,  150  Mass. 
149. 

In  cases  in  which  such  covenants  have  been 
held  bad  they  were  deemed  to  go  further  than 
was  reasonable  to  give  full  value  to  the  prop- 
erty sold.  In  Bishop  v.  Palmer,  146  Mass. 
46§,  relied  on  by  the  defendant,  the  covenant 
was  unrestricted  as  to  space  and  was  made  in 
connection  with  the  sale  of  the  property  and 
goodwill  of  a  local  business,  not  peculiar  in  its 
nature,  for  the  protection  of  which  so  exten- 
sive a  covenant  was  held  to  be  unnecessary. 
The  case  of  Gamewell  Fire  Alarm  Ttleg,  Co,  v. 
Crane,  160  Mass.  50.  22  L.  R.  A.  678,  is  not 
inconsistent  with  the  contention  of  the  plain- 
tiff. It  is  said  in  the  opinion  that  the  "plain- 
tiff did  not  buy  the  goodwill  of  a  mercantile 
business,  and  the  defendant.  Crane,  had  no 
customers  for  fire  alarm  and  |X)lice  telegraph 
machines  and  apparatus."  A  ground  of  the 
decision  stated  by  a  majority  of  the  court  is  as 
follows:  *'The  stipulation  seems  to  us  to  be 
something  more  than  is  reasonably  necessary 
to  protect  the  plaintiff  in  the  enjoyment  of  the 
property,  it  bought,  even  if  that  should  be 
adopted  as  the  test,  upon  which  we  express  no 
opinion."  Inasmuch  as  the  stipulation  in  the 
present  case  is  only  to  do  no  business  for  five 
years  that  shall  interfere  with  or  compete  with 
the  proposed  business  of  the  Anchor  Electric  * 
Company,  it  seems  quite  clear,  under  the  au- 
thorities in  Massachusetts,  that  the  stipulation 
goes  no  further  than  is  reasonably  necessary 
to  protect  the  goodwill  of  the  business  sold  bv 
the  defendant's  corporation,  and  that  it  should, 
therefore,  be  held  valid,  unless  a  distinction  is 
to  be  made  between  competition  with  the  busi- 
ness of  the  Anchor  Electric  Company  and 
competition  with  the  business  sold  by  the  de- 
fendant and  his  company.  The  business  sold 
by  the  defendant  was  chiefly  installing  and 
constructing  electric  plants  and  appliances. 
The  business  of  the  new  corporation  included 
with  this  that  which  formerly  was  done  by  the 
other  two  companies,  namely,  manufacturing 
and  dealing  in  electrical  appliances.  In  con- 
sidering this  branch  of  the  case,  the  nature  of 
the  contract  of  sale  should  be  regarded.  The 
defendant's  business  was  sold  to  be  conducted 
as  a  part  of  a  new  and  more  general  business. 
Very  likely  the  price  paid  for  it  was  larger,  and 
the  goodwill  was  deemed  more  valuable,  be- 
cause it  was  to  be  so  conducted.  The  plaintiff 
corporation  carried  on  different,  but  closely- 
connected,  departments  of  the  electrical  busi- 
ness, and  the  different  departments  were  so  re- 
lated to  each  other  that  sometime^^  it  would  be 
difficult,  if  not  impossible,  to  distinguish  be- 
tween competition  with  one  department  and 
competition  with  another.  Moreover,  this 
was  a  contract  for  mutual  profit  in  conducting 
the  new  business,  which,  under  the  findings  of 
the  court,  has  all  presumptions  in  its  favor. 
Each  party  was  to  aevote  himself  to  the  inter- 
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ests  of  the  new  corporation.  Although  the 
parties  provided  for  the  establishment  of  a 
corporation,  their  arrangement  was  in  the  na- 
ture of  a  copartnership.  The  profits  of  the 
new  corporation  were  to  be  shared  by  the  old 
corporatioos,  which  had  sold  their  property, 
and  become  stockholders  in  the  new  one.  it 
is  difficult  to  see  any  good  reason  why  the  con- 
tract of  the  three  persons  to  promote  the  inter- 
ests of  the  new  corporation  should  not  be 
binding  upon  them*  This  contract  necessarily 
includes  the  agreement  not  to  enter  into  com- 
petition against  the  new  corporation.  The 
case  seems  to  come  within  the  language  of 
Chief  Justice  Chapman  in  Morse  Twist  Drill  d 
Mach.  Co,  y.  Morse,  103  Mass.  78-75.  4  Am. 
Rep.  518,  where  he  says  the  '^defendant  did 
not  technically  become  a  partner  with  the 
plaintiffs,  yet  he  became  the  associate  of  the 
other  stockholders  in  the  business,  he  himself 
inducing  them  to  join  him  in  it,  and  having  a 
large  interest  in  the  formation  of  the  company; 
and  the  same  principle  that  enables  a  partner 
to  bind  himself  to  do  nothing  in  competition 
with  the  business  of  the  firm  ought  to  appljr  to 
him."  We  are  of  opinion  that  the  stipulation 
not  to  compete  with  the  business  of  the  plain- 
tiff corporation  is  as  binding  on  the  defendant 
as  if  it  were  merely  not  to  compete  with  such 
business  as  previously  had  been  done  by  the 
Hawks  Electric  Company. 
Decree  for  the  plaintiff. 


Eliza  B.  YOUNG,  Admrx.,  etc., 

I^EW  YORK,  NEW    HAVEN.  &   HART- 
FORD  RAILROAD  COMPANY. 


(. 
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1.    A  person  passing  from,  »  railroad 
station  across  a  track  to  a  platform, 

ioteDdinsr  to  take  a  tram  for  which  he  baa  pur- 
cbaaed  a  ticket,  is  a  passenger,  within  the  mean- 
lag  of  Pub.  Stat.  obap.  112,  fi  212,  relating  to  the 
liability  of  a  railroad  company  for  negligently 
causiog  the  death  of  a  passenger. 
£•  The  neg^ll^enee  or  carelessness  of  a 
railroad  company,  and  the  nnfltness 
or  stress  neg^lliT^nee  or  carelessness  of 
its  servants  or  agents,  should  be  submitted 
to  the  Jury  on  evidence  that  a  train  running  at 
extraordinaryspeed  struck  a  person  as  he  was  at- 
tempting to  get  on  a  somewhat  crowded  plat- 
form from  which  passengers  were  accustomed 
to  take  trains,  which  was  across  the  track  from  a 
station,  and  which  was  narrow  and  InsuflBclent 
for  the  accommodation  of  the  passengers  accus- 
tomed to  use  it. 

(May  17, 1888.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Suffolk  County  dismiss- 
ing an  action  brought  to  recover  damages  for 
the  alleged  negligent  killiog  of  plaintiff's  intes- 
tate.    Sustained, 
The  facts  are  stated  in  the  opinion. 


Messrs,  A.  A.  Strout,  R.  W.  Bartlett* 
and  H.  N.  Rice  for  plaintiff. 
Messrs,  Benton  A  Choate  for  defendant. 

Field*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

There  are  four  counts  in.  the  declaration, 
some  of  which  are  counts  at  common  law,  and 
the  others  are  counts  under  Pub.  Stat.  chap. 
112,  §  212,  in  one  of  which,  at  least,  it  is  al- 
leged that  the  plaintiff's  intestate  was  a  passen- 
ger. We  are  of  opinion  that  the  evidence  does 
not  show  that  the  plaintiff's  intestate  was  in 
the  exercise  of  due  care.  He  ran  across  the 
tracks  from  the  station  to  the  platform,  in 
front  of  an  approaching  train,  which  was  in 
plain  sight  and  which  he  must  have  seen. 
This  consideration  disposes  of  all  the  counts 
except  those  brought  under  Pub.  Stat  chap. 
112,  %  212.  in  which  it  is  alleged  that  the  plain- 
tiff's intestate  was  a  passenger.  Whether 
there  was  evidence  for  the  jury  that  the  plain- 
tiff's intestate,  at  the  time  he  was  injured;  was 
a  passenger,  within  the  meaning  of  Pub.  Stat, 
chap.  112.  §  212,  is  a  question  of  more  difficulty. 
The  justice  presiding  at  the  trial  appears  to 
have  been  of  opinion  that  the  decision  in  Wa- 
ster V.  Fitchhurg  R.  Co,  161  Mass.  298.  24  L.  R. 
A.  521,  shows  that  the  plaintiff's  intestate  was 
not  a  passenger  at  the  time  he  was  injured. 
The  question  whether  a  person  who  intends  to 
take  a  train,  but  has  not  taken  it,  has  become 
a  passenger,  has  been  considered  in  many 
cases,  but  not  often  with  reference  to  this  par- 
ticular statute.  The  plaintiff's  intestate  un- 
doubtedly wss  a  passenger  in  the  sense  that  he 
had  a  right  to  be  at  the  station,  and  to  cross 
the  walk  to  the  platform  on  the  other  side,  and 
the  railroad  com  pan  v,  we  think,  owed  him 
the  duty  which  it  owed  to  passengers  generally, 
to  provide  suitable  accommodations  and  safe 
and  convenient  ways  of  access  to  the  train. 
While  he  was  at  the  station  he  was  under  that 
protection  which  railroad  corporations  owe  to 
all  persons  who  arrive  at  a  station  intending 
to  take  a  train.  Jordan  v.  J^ew  York,  N.  H, 
db  H.  R,  Co.  165  Mass.  346,  32  L.  R  A.  101; 
Dodge  v.  Boston  <St  B.  8.  8,  Co.  148  Mass.  207, 
2  L.  R.  A.  88;  Warren  v.  FitcKburg  R.  Co, 
8  Allen.  227,  85  Am.  Dec.  700.  It  is  plain,  we 
think,  that  the  plaintiff's  intestate  had  presented 
himself  at  the  proper  place, — the  place  pro- 
vided by  the  railroad  for  passengers, — intend- 
ing to  take  a  train  when  it  arrived.  In  this 
respect  the  case  differs  from  Webster  v.  Fitch' 
burg  R.  Co.  161  Mass.  298.  24  L.  R.  A.  521. 
In  McKimble  v.  Boston  &  M.  R.  Co.  139  Mass. 
542,  and  in  Merrill  v.  Eastern  R.  Go.  189  Mass. 
252,  it  was  held  that  a  passenger  continues  to 
be  a  passenger,  within  the  meaning  of  Pub. 
Stat.  chap.  112.  §  212,  while  crossing  the 
premises  of  the  railroad  company  to  get  upon 
the  street  after  rightfully  leaving  a  train  stop- 
ping at  a  station.  The  effect  of  the  decision  in 
Warren  v.  Fitehburg  R.  Co.  8  Allen,  227,  85 
Am.  Dec.  700.  as  applied  to  the  facts  stated  in 
the  exceptions  in  the  present  case,  is  that  if  the 
plaintiff's  intestate  had  a  ticket  for  the  passage 
to  Boston  he  was  a  passenger  while  passing 


NOTB.~A8  to  the  rlffhts  of  a  person  who  has 
started  for  a  train  as  a  paseengrer,  see  Wehster  t. 
litcbburg  R.  Co.  (Mass.)  24  L.  R.  A.  621,  and  note; 
also  Wood  V.  Pennsylvania  R.  Co.  (Pa.)  36  L.  R.  A.  | 
41  L.  R.  A.  18 


199;  Western  &  A.  R.  Co.  v.  Toils  (Ga.)  85  L.  R.  A. 
655.  See  also  IlUnois  a  R.  Co.  v.  O'Keefe  (111.)  89 
L.R.A.14& 
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from  the  Btation  across  the  track  to  the  plat- 
form. One  object  of  the  statute  now  incorpo- 
rated in  Pub.  Stat.  chap.  112,  §  212,  is  said  to 
be  the  punishment  of  a  railroad  company  for 
negligently  causing  the  death  of  a  passenger. 
Com,  V.  Boston  <&  L.  B.  Corp.  134  Mass.  211; 
England  v.  Boston  <fc  if.  R.  Co.  153  Mass.  490: 
Young  v.  Old  Colony  R.  Co.  156  Mass.  178; 
Connolly  v.  New  York  d  N.  E.  R.  Co.  158 
Mass.  8;  and  Wtnsloto  v.  Boston  &  M,  H.  Co. 
165  Mass.  264, — were  actions  at  common  law,  in 
which  the  plaintiffs  were  injured,  not  killed. 
We  think  that  in  Pub.  Blat.  chap.  112,  §  212, 
the  word  "passenger"  must  be  held  to  have  its 
customary  meaning,  and  that,  under  our  de- 
cisions, there  was  evidence  that  the  plaintiff's 
intestate  had  become  a  passenger  at  the  time 
he  was  injured.  The  evidence  tends  strongly 
to  show  that  he  had  not  abandoned  his  inten- 
tion of  taking  the  train  and  of  proceeding  in  it 
to  Boston. 

Was  there  evidence  for  the  jury  of  the  neg- 
ligeiTce  or  carelessness  of  the  corporation,  or 
of  the  unfitness  or  gross  negligence  or  careless- 
ness of  its  servants  or  agents,  while  engaged 


in  its  business?  We  think  that  there  was. 
There  was  evidence  that  the  platform  was  nar- 
row, and  the  space  insufficient  for  the  accom- 
modation of  the  passengers  who  were  accus- 
tomed to  use  it  in  takine  in-bound  trains;  that 
on  this  occasion  the  platform  was  crowded  with 
passengers  who  intended  to  take  the  train;  that 
the  plaintiff's  intestate  got  one  foot  on  the 
platform,  but  was  somewhat  obstructed  by  the 
crowd,  aod  but  for  the  crowd  might  perhaps 
have  saved  himself;  that  the  platform  was  so 
constructed  that  the  locomotive  and  cars  run- 
ning on  the  track  next  to  it  overhung  the  edge 
of  the  platform;  and  that  the  approaching 
train  was  running  at  an  extraordinary  rate  of 
speed,  up  to  and  beyond  the  walk  along  which 
the  passengers  were  expected  to  go  across  the 
track  to  take  the  train.  We  are  of  opinion  that 
the  case  should  have  been  submitted  to  the  jurv 
on  thecounts,- under  Pub.  Stat.  chap.  112,  §  212, 
in  which  it  is  alleged  that  the  deceased  was  a 
passenger. 

For  these  reasons,  in  the  opinion  of  a  ma- 
jority of  the  court  the  exceptions  should  he  sus- 
tained. 
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STANDARD  LIFE  &  ACCIDENT  INSUR- 
ANCE COMPANY  of  Detroit,  Plff.  in  Err., 

V. 

John  CARROLL. 

(58  U.  S.  App.  76,  86  Fed.  Rep.  587.) 

1.  An  accident  insorance  policy  is  not 
within  Pa.  actBfay  11,  1881,  pro vlding 
that  DO  application,  coDStitutlOD,  or  by-laws  re- 
ferred to  in  a  life  or  fire  insuraDoe  policy  sbali 
be  received  In  evidence  or  considered  part  of  the 
policy  or  contract  unless  correct  copies  are  con- 
tained in  or  attached  to  the  policy. 

8.  A  proTiflion  in  an  accident  insurance 
policy  for  smaller  indemnity,  in  case  the 
insured  is  injured  while  engaffed  in  an  occupa- 
tion more  hazardous  than  that  specified  in  the 
application  is  reasonable,  and  will  be  enforced 
by  the  courts. 

(April  U,  1808.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Penn- 
sylvania to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  an  accident  insurance 
policy.    Reversed. 

Before  Acheson  and  Dallas,  Circuit  Judges, 
and  Bradford,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  Heydrick  for  plaintiff  in  error. 

Mr.  W.  J.  Breene  for  defendant  in  error. 

Acheson,    Circuit  Judge,    delivered    the 
opinion  of  the  court: 
The    question     for   our    determination    is 


whether,  under  the  special  verdict,  judgment 
should  have  been  entered  in  favor  of  Annie 
Carroll,  the  plaintiff  below,  in  the  sum  of 
$1 .600,  with  interest  from  the  1st  day  of  July, 
1896,  or  in  the  sum  of  $4,000  with  interest 
from  said  date.  The  action  was  upon  an 
accident  insurance  policy  dated  January  24, 
1895,  which  provides  as  follows: 

*'The  Standard  Life  and  Accident  Insurance 
Company  of  [Detroit,  Michigan,  incorporated  in 
1884,  in  consideration  of  the  warranties  in  the 
application  for  this  policy,  and  of  $24,  hereby 
insures  John  Carroll,  of  Titusville,  Pa.,  by  oc- 
cupation a  passenger  conductor,  under  classifi- 
cation extra  preferred  for  the  term  of  twelve 
calendar  months  from  noon  of  24th  day  of  Jan- 
uary, 1895,  in  the  sum  of  $20  per  week,  against 
loss  of  time,  not  exceeding  fifty- two  consecutive 
weeks,  resulting,  from  bodily  injuries  caused 
solely,  during  the  term  of  this  insurance,  by  ex- 
ternal, violent,  and  accidental  means,  which 
shall,  independently  of  all  other  causes,  imme- 
diately and  wholly  disable  him  from  transact- 
ing any  and  every  kind  of  business  pertaining  to 
the  occupation  under  which  he  is  insured;  or  if 
the  entire  loss  of  one  hand  or  foot,  by  severance 
at  or  above  the  wrist  or  ankle,  shall  result  from 
such  injuries  alone  within  ninety  days,  will  pay 
the  insured  one  third  the  principal  sum  herein 
named,  as  a  specitic  indemnity,  in  lieu  of  said 
weekly  indemnity;  or  if  such  injuries  shall, 
within  said  period,  entirelv  destroy  the  sight  of 
one  eye,  one  eighth  of  said  principal  sum,  as  a 
specitic  indemnitv,  in  lieu  of  said  weekly  in- 
demnity; or  in  the  event  of  the  entire  loss  of 
two  hands  or  two  feet,  or  of  one  hand  and  one 


Note.— The  above  case  decides  what  seems  to  t>e  I  As  to  the  distinction  between  benefit  associa- 
a  new  question  as  to  the  application  of  statutes  i  tions  and  insurance  companies,  see  note  to  Penn 
respecting  life-insurance  companies  to  accident  in-  I  Mut.  L.  Ins.  Co.  v.  Mechanics^  Sav.  Bank  &  T.  Co* 
surance^  1  (C.  C.  App.  6th  C.)  38  L.  R.  A.  38. 
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foot,  by  severance  at  or  above  the  wrist  or  an- 
kle, or  of  the  entire  loss  of  the  si^bt  of  both 
eyes,  within  ninety  days,  solely  through  the 
injuries  aforesaid,  will  pay  the  insured  the  full 
principal  sum  hereof;  or,  if  death  shall  re- 
sult from  such  injuries  alone  within  ninety 
days,  will  pay  the  principal  sum  of  $4,000  to 
Annie  Carroll,  wife,  if  surviving,  or,  in  the 
event  of  her  prior  death,  to  the  legal  represen- 
tatives or  assigns  of  the  insured;  except  that, 
if  the  insured  be  injured  in  any  occupation  or 
exposure  classed  by  this  company  as  more 
hazardous  than  that  stated  in  said  application, 
the  insurance,  weekly  indemnity,  or  specific 
indemnity  shall  be  only  for  such  sum  as  the 
premium  paid  will  purchase  at  the  rate  fixed 
by  said  company  for  such  increased  hazard." 

The  plaintiff's  own  evidence  in  chief  showed 
that,  while  exercising  the  occupation  of  a  con- 
ductor of  a  mixed  railway  train, — composed  of 
freight  cars,  with  a  combination  passenger  and 
^a^gAge  car  attached,— the  insured,  John  Car- 
roll, received  injuries,  by  external,  violent,  and 
accidental  means,  from  which  his  death  re- 
sulted within  ninety  days  thereafter.  The  de- 
fendant gave  in  evidence,  under  objection,  the 
application  of  John  Carroll  for  this  accident 
policy,  in  which  he  stated  his  occupation  to  be 
that  of  a  "passenger  conductor"— the  same  oc- 
cupation as  that  stated  in  the  policy  itself;  and 
the  defendant  also  gave  in  evidence  its  "Acci- 
dent Manual,"  exhioiting  its  classification  of 
risks  and  premiums  of  insurance  in  the  several 
classes  of  hazards,  and  showing  that  the  occu- 
pation of  conductor  of  a  mixed  railway  train 
was  classed  by  the  company  as  more  hazar- 
dous than  that  stated  in  the  said  application 
and  policy,  and  that  the  premium  paid  for  the 
said  policy  of  insurance  would  purchase,  at  the 
rate  fixed  by  the  company  for  such  increased 
hazard,  the  sum  of  $1,600,  and  no  more. 

From  the  above  extract  from  the  policy,  it 
will  be  perceived  that  subsequent  change  of 
occupation  by  the  insured  during  the  term  of 
insurance  was  contemplated  by  the  parties  to 
the  con  tract,  and  was  provided  for  in  and  by 
the  policy.  To  effectuate  their  intention  in 
this  regard,  the  parties  made  the  application  of 
the  insured,  and  the  company's  classification  of 
hazards,  essential  parts  of  their  contract. 
Nevertheless  it  is  contended  that  the  applica- 
tion and  classification  of  hazards  are  to  be  ex- 
cluded from  consideration  by  reason  of  the 
Pennsylvania  act  of  May  11,  1881.  That  act 
is  as  follows: 

**An  Act  Relating  to  Life  and  Fire  Insurance 
Policies.  Section  1:  Be  it  enacted,"  etc.,  "that 
all  life  and  fire  Insurance  policies  upon  the  lives 
or  property  of  persons  within  this  common- 
wealth whether  issued  by  companies  organized 
under  the  laws  of  this  state  or  by  foreign  com- 
panies doing  business  therein,  which  contain 
any  reference  to  the  application  of  the  insured, 
or  the  constit  ution ,  by  la ws,  or  other  rules  of  the 
compaoy,  either  as  forming  part  of  the  policy 
or  contract  between  the  parties  thereto,  or  hav- 
ing any  bearing  on  said  contract,  shall  contain 
or  have  attached  to  saiii  policies  correct  copies 
of  the  application,  as  signed  by  the  applicant, 
and  the  by-laws  referred  to;  and  unless  so  at- 
tached and  accompanying  the  policy,  no  such 
application,  constitution,  or  by-laws  shall  be  re- 
ceived in  evidence  in  any  controversy  between 
41  L.  R.  A. 


the  parties  to,  or  interested  in,  the  said  policy, 
nor  shall  such  application  or  by-laws  be  con- 
sidered a  part  of  the  policy  or  contract  between 
such  parlies."  Pub.  Laws  1881,  p.  20  (Pur- 
don,  Dig.  1046,  pi.  62). 

At  the  date  of  this  act  there  was,  and  still  is, 
in  Pennsylvania,  a  legislative  classification  of  in- 
surance. The  act  of  May  1,  1876  (Pub.  Laws, 
53),  No.  46,  provides  for  the  incorporation  of 
four  different  kinds  of  insurance  companies: 
First,  to  make  insurance  against  fires  and 
marine  risks;  second,  to  make  insurance  upon 
lives;  third,  to  naake  insurance  upon  health, 
and  against  accidents;  and  fourth,  to  make  in- 
surance upon  live  stock.  And  the  act  contains 
distinctive  provisions  applicable  to  these  sev- 
eral classes  of  insurance  companies.  Now,  the 
act  of  May  11,  1881,  does  not  purport  to  cover 
all  policies  of  insurance,  but  it  is  limited  to 
two  specified  classes.  The  subject  matter  of 
the  act  is  expressed  in  its  title,  "An  Act  Re- 
lating to  Life  and  Fire  Insurance  Policies;"  and 
the  enacting  clause  reads,  ''All  life  and  fire  in- 
surance policies  upon  the  lives  or  property  of 
persons,"  etc.  Presumably  the  legislature  in- 
tended to  exclude  from  the  operation  of  the  act 
the  classes  of  insurance  policies  not  named. 
The  suggestion  that  the  act  includes  policies 
of  insurance  against  bodily  accidents  seems  to 
us  to  be  quite  inadmissible.  The  instrument 
sued  on  here  is  strictly  an  accident  insurance 
policy.  The  form  of  the  policy  is  that  com- 
monly used  in  insurance  against  bodily  acci- 
dents. The  primary  purpose  is  to  secure  a 
weekly  indemnity  in  money  to  the  insured  in 
the  event  of  his  disability  from  accidental  in- 
jury. In  certain  specified  contingencies,  re- 
sulting from  accidental  injury,  a  specified  gross 
sum  is  to  be  paid.  In  some  of  these  resulting 
contingencies  the  stipulated  specific  payment 
is  a  proportionate  part  of  the  principal  sum 
named  in  the  policy,  and  in  other  contingen- 
cies the  whole  principal  sum  is  to  be  paid.  One 
of  the  latter  is  death  resulting  from  the  acci- 
dent within  ninety  days  thereafter.  But  this 
contingent  provision  does  not  make  the  instru- 
ment a  life-insurance  policy,  either  in  a  popu- 
lar or  in  a  legal  sense. 

The  views  we  have  thus  expressed  require  a 
reversal  of  this  judgment,  unless,  as  the  coun- 
sel for  the  defendant  in  error  contends,  the 
supreme  court  of  Pennsylvania  has  construed 
the  act  of  May  11,  1881,  as  embracing  accident 
insurance  policies,  equally  with  life  and  fire 
insurance  policies.  It  is  claimed  (and  the  re- 
porter's syllabus  ^ives  some  color  to  the 
contention)  that  in  the  case  of  Pickett  v.  Pacific 
Mut,  L.  Ins.  Co.  144  Pa.  79,  13  L.  R.  A.  661, 
that  learned  court  put  such  a  construction  upon 
the  act  of  1881.  Now,  we  have  examined  that 
case  with  great  care,  verifying  our  under- 
standing of  the  facts  as  stated  in  the  official  re- 
port by  consulting  the  copy  of  the  record  con- 
tained in  the  paper  books  found  in  the  Hirst 
Law  Library,  Philadelphia  (vol.  140,  Paper 
Book  Series);  and  we  feel  entirely  justified  in 
saying  that  the  decision  by  no  means  goes  to 
the  length  supposed.  The  plaintiff  there  de- 
clared upon  "a  policy  of  insurance  in  the  sum 
of  $5,000  upon  the  life  of  John  W.  Moore." 
The  stipulation  upon  which  the  plaintiff  relied 
and  under  which  recovery  was  had  was  in  these 
words:    "The  Pacific  Mutual  Life  Insurance 
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Company  of  California,  ...  in  consideration 
of  the  warranties  in  the  application  [for  this 
insurance,  and  the  stipulations  herein  con- 
tained] and  of  the  sum  of  $87.50»  insured  John 
W.  Moore,  by  occupation,  profession,  or  em- 
ployment a  contractor  and  driller  [residing  in 
Warren,  county  of  Warren,  and  state  of  Penn- 
sylvania], in  the  sum  of  $5,000»  for  the  term  of 
twelve  months  ending  on  June  4,  1890.  The 
said  sum  to  be  paid  to  the  legal  representative 
of  the  insured  after  due  notice  and  satisfactory 
proof  that  the  insured  has,  during  the  continu- 
ance of  this  policy,  sustained  such  violent  and 
accidental  injuries  as  shall  externally  be  visible 
upon  his  person,  and  which  shall  alone  have 
caused  his  death  within  ninety  days  of  the  date 
of  such  accident." 

This  was  the  only  insurance  effected  by  the 
policy.  Following  the  above-cited  clause  are 
the  words,  ''Or,  if  policy  be  issued  for  both 
death,  and  indemnity,  will  pay  the  insured; 
..."  but  the  policy,  as  issued,  was  not  for 
both  death  and  indemnity.  The  insurance  was 
only  upon  the  life  of  the  insured.  The  instru- 
ment, as  issued,  might  well  be  held  to  be  a  re- 
stricted life-insurance  policy,  within  the  mean- 
ing of  the  act  of  May  11,  1881.  The  court 
ruled  that  the  act  did  apply  to  that  partic- 
ular policy.  The  great  question  in  Pickett  v. 
Pacific  Jmit.  L.  Ins.  Co,  was  whether  a  condi- 
tion against  "inhalation  of  gas''  applied  to  an 
involuntary  and  unconscious  inhalation  of 
poisonous  gas  by  the  insured  in  the  course  of 
his  employment,  and  it  was  held  that  the  con- 
dition did  not  appl^.  That  question,  which 
went  to  the  substantial  merits  of  the  case,  and 
was  decisive  of  the  controversy,  was  discussed 
with  great  fullness  in  the  opinion  of  the  court. 
The  other  question,  namely,  the  applicability 
of  the  act  of  1881  to  the  case,  was  briefly  dis- 
posed of  thus: 

"Another  ground  of  defense  suggested  in 
the  defendant's  fifth,  sixth,  and  seventh  points 
was  that  the  deceased  was  injured  in  an  occu- 


pation or  exposure  classed  by  the  company  as 
more  hazardous  than  that  specified  in  the 
policy,  etc.  The  points  referred  to  appear  to 
be  predicated  of  testimony  which  was  improp- 
erly before  the  jurjr.  The  company,  in  disre- 
gard of  the  provisions  of  the  act  of  May  11, 
1881,  Pub.  Laws,  20,  had  failed  to  attach  to 
the  policy  copies  of  the  bylaws  or  application, 
and  should  not  have  been  permitted,  against 
plaintiff's  objection,  to  give  them  in  evidence. 
The  act  was  passed  in  the  interest  of  honesty 
and  fair  dealing,  and  its  provisions  should  be 
strictly  enforced.  We  have  no  doubt  they  ap- 
ply to  such  companies  as  the  defendant." 

This  language,  of  course,  was  used  with 
reference  to  the  particular  instrument  before 
the  court  and  must  be  so  read.  There  is  no 
warrant,  we  think,  for  the  assumption  that  the 
court  thereby  meant  to  declare  that  the  act  of 
May  11,  1881,  applies  to  accident  insurance 
policies.  In  the  present  case  the  offer  of  the 
application  was  not  to  defeat  a  recovery,  or  to 
set  aside  any  of  the  stipulations  of  the  policy. 
The  parties  contracted  with  reference  to  a  fu- 
ture change  of  occupation  by  the  insured. 
Such  change  was  not  to  avoid  the  policy.  It 
was  allowable  upon  agreed  terms.  The  change 
of  occupation  simply  altered  the  amount  of  in- 
demnity so  as  to  accord  with  the  increased 
hazard.  This  is  the  plain  contract  of  the  par- 
ties, evidenced  by  the  policy  itself.  The  pro- 
vision for  changes  of  occupation  and  hazard  is 
reasonable  and  just,  and,  indeed,  in  the  inter- 
est of  the  holders  of  accident  insurance  policies. 
We  discover  no  good  reason  here  for  denying 
effect  to  the  provision. 

The  judgment  is  reversed,  with  costs  to  the 
plaintiff  in  error  in  this  court;  and  the  cause  is 
remanded  to  the  Circuit  Court,  with  directions 
to  enter  judgment  in  favor  of  the  plaintiff  in 
the  sum  of  $1,600,  with  interest  from  the  1st 
day  of  July,  1896,  and  costs  in  the  court  be- 
low. 
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1.  The  words  "for  other  purposes'*  in 
the  title  of  a  statute  have  no  effect  under 
Const,  art.  4,  d  21,  provldinflr  that  a  statute  stiall 
have  but  one  subject,  which  shall  be  expressed 
Id  tbe  title,  and  provisions  on  other  subjects  shall 
be  void. 

8*  Provisions  as  to  political  conven- 
tions* and  DommatioDS  thereby  and  voting 
therein,  and  as  to  expenditures  by  candidates, 
and  the  placing  of  names  on  official  ballots,  are 
void,  when  made  in  a  statute  providing  for  gen- 
eral primary  elections. 

8>   A  primary  election  provided  for  by 

Note.— The  above  case  is  a  pioneer  on  the  ques- 
tion of  the  validity  of  statutes  for  state  regulation 
of  caucuses  or  primaries  of  political  parties. 
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statute  is  an  election  "authorized  by  law," 
within  the  meaning  of  Const,  art.  2,  «  1,  prescrib- 
ing the  qualifications  of  electors  at  all  elections 
authorized  by  law. 

4.  The  qualifications  as  to  residence  of 
voters  at  primary  elections*  prescribed 
by  the  act  of  March  13, 1897,  do  not  comply  with 
the  Constitution,  bf  tbe  only  condition  they  pro- 
vide is  thirty  days'  residence  in  the  county  prior 
to  the  election,  whereas  the  Constitution  requires 
residence  in  the  state  for  one  year,  in  the  county 
ninety  days,  and  in  the  precmct  thirty  days,  and 
that  naturalized  citizens  must  have  been  such 
ninety  days. 

6.  The  restriction  of  the  ri^ht  to  vote  at 
the  primary  elections  by  act  of  March  13w 
1887,  §  22,  to  those  whose  names  appear  upon  the 
great  or  precinct  registers,  or  the  supplements 
thereto,  used  at  the  last  general  election,  is  un- 
constitutional, as  it  excludes  various  classes  of 
electors  who  have  a  constitutional  right  to  vote. 

6*  The  power  of  the  legrislature  to  re- 
quire an  oath  of  a  bona  fide  ] 
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intention  to  support    the    nominees 

selected  by  tbe  deletrates  there  elected  aa  a  test 
of  the  rlflrht  to  vote  at  a  primary  election  pre- 
sents a  matter  demanding  most  serious  con- 
sideration, but  is  not  decided  in  this  case. 

(March  24, 1888.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Tulare  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  defendants  from  carrying  out  the  pro- 
visions of  a  primary  election  law.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Thomas  V.  Cator  for  apoellant. 
Mr,  F.  B.  Howard  for  respondents. 

Garoutte,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  determine  the  constitu- 
tionality of  a  primary  election  law  passed  at 
the  last  session  of  the  legislature,  and  approved 
March  13,  1897.  It  is  contended  upon  the 
part  of  the  various  counsel  assailing  this  law 
that  its  enforcement  will  be  an  expensive  bur- 
den upon  the  people;  that,  under  the  ^uise  of 
a  great  reform,  a  system  of  elections  has  t)een 
devised  which,  by  its  expensive  and  compli- 
cated procedure,  creatly  increases  tbe  tendency 
to  place  the  political  life  of  the  state  in  the 
hands  of  those  who  make  politics  a  profession; 
that  tbe  whole  theory  of  the  law  is  wrong  in 
regulating  the  political  action  of  parties,  asso- 
ciations, and  individuals,  and  thereby  destroy- 
ing that  freedom  of  political  associxtioos  which 
has  heretofore  always  existed  in  this  country, 
and  under  which  it  has  become  so  great;  that 
the  act,  as  a  whole,  is  incapable  of  practical 
operation  b^  reason  of  complicated  matters  of 
detail,  its  incoasistenciea,  and  contradictory 
provisions:  that  it  has  no  applicability  to  small 
counties  and  sparsely-settled  districts;  and  that 
no  demand  for  such  a  law  is  found  aside  from 
a  few  of  the  larger  cities  of  the  state.  It  is 
shown  by  the  brief  of  Mr:  F.  J.  Sullivan,  rep- 
resenting tbe  nonpartisan  party,  that  the  in- 
evitable tendency  of  the  operation  of  the  act 
will  be  to  overwhelm  and  destroy  all  small 
political  parties,  and  prevent  the  organization 
of  new  parties;  that,  inasmuch  as  no  party  may 
be  organized  after  a  convention,  and  secure 
representation  upon  the  official  ballot,  it  fol- 
lows that  if  this  law  had  been  in  force  at  the 
last  presidential  election  there  could  have  been 
neither  a  Gold  Democratic  party  nor  a  Silver 
Republican  party  in  this  state;  that  it  has  the 
greatest  tendency  to  discourage  independent 
parties  and  independent  voting,  and  thereby 
nullifies  some  of  the  vital  and  most  meritorious 
provisions  of  the  Australian  ballot  law.  All 
the  claims  advanced  by  counsel  in  these  re 
gards  as  to  the  objectionable  character  of  the 
law  may  be  true.  We  are  satisfied  that  many 
of  them  are  true.  But  this  court  has  no  power 
to  correct  the  evils  in  this  law.  It  is  not  our 
province  to  approve  good  legislation  and  con- 
demn bad  legislation.  The  act  stands  upon 
the  statute  book  as  the  lawful  expression  of 
the  will  of  the  people  of  the  state,  and  with 
the  good  or  bad  policy  exercised  in  enacting  it 
we  cannot  deal.  By  its  passage  the  legisla- 
ture has  attempted  to  meet  existing  political 
conditions,  and  remedy  great  evils  found 
therein.  It  is  not  for  the  court  to  say  whether 
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failure  or  success  will  follow  as  a  result  of  its 
practical  operation.  Within  its  domain  the 
legislative  power  is  absolute,  and  the  remedy 
for  unwise  legislation  is  not  with  the  courts, 
but  with  the  people.  In  tbe  present  proceed- 
ing it  is  our  duty  alone  to  pass  upon  the  valid- 
ity of  this  act,  tested  by  the  various  provisions 
of  the  Constitution  of  the  state.  The  act  is 
entitled  "An  Act  Providing  for  Qeneral  Pri- 
mary Elections  within  the  State  of  California, 
and  to  Promote  the  Purity  thereof  by  Regu- 
lating the  Conduct  thereof,  and  to  Support  the 
Privileges  of  Free  Suffrage  thereat,  by  Pro- 
hibiting Certain  Acts  and  Practices  in  Relation 
thereto,  and  Providing  for  the  Punishment 
thereof,  and  for  Other  Purposes."  Acts  1897, 
p.  115.  A  provision  of  the  state  Constitution 
provides:  "Every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed  in 
its  title.  But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  its 
title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  its  title.'' 
Const,  art.  4,  §  24. 

Let  us  test  the  title  of  this  act  in  the  cru- 
cible furnished  by  the  foregoing  provision 
of  the  Constitution.  The  legislature  in  fram- 
ing this  title  were  above  all  things  candid. 
Upon  its  very  face  the  law-making  power 
challenged  the  sound  policy  of  this  provision 
of  the  Constitution,  and,  avowedly  disregard- 
ing it.  declared  that  the  purpose  of  the  act 
was  the  creation  of  a  primary  election  law 
and  "other  purposes."  Under  the  cloak  of 
"other  purposes,"  all  and  every  conceivable 
kind  of  legislation  could  hide  and  thrive  in 
the  body  of  the  act,  and  thus  the  constitutional 
provision  be  set  at  naught.  In  this  state  when 
these  words  "for  other  purposes"  are  found  in 
the  title  of  an  act  of  the  state  legislature  they 
accomplish  nothing,  and  in  reaaing  the  title 
our  eyes  are  closed  to  them.  We  then  have 
before  us  tested  by  its  title  an  act  dealing 
solely  with  general  primary  elections,  and  pro- 
viding penalties  for  violating  the  law  relating 
thereto.  Any  matters  of  legislation  contained 
in  the  body  of  the  act  not  bearing  upon  pri- 
mary elections  must  go  out;  the  constitutional 
provision  quoted  so  declares.  Weighing  and 
measuring  the  legislation  found  in  the  act  by 
this  test,  very  many  provisions  have  no  place 
there.  It  would  seem  that  the  legislature,  in 
using  the  words  "for  other  purposes"  in  the 
title,  used  those  words  advisedly,  and  in  good 
faith  lived  up  to  them  fully.  For  the  legisla- 
tion found  in  section  after  section  of  the  act 
can  find  no  justification  in  its  title,  save  under 
those  words  of  boundless  meaning,  "for  other 
purposes." 

Section  1  defines  what  are  state,  district,  and 
local  conventions  of  political  j^arties.  Section 
2  declares  that  state  conventions  shall  have 
power  at  their  option  to  divide  themselves  into 
district  conventions  to  nominate  candidates  for 
Congress,  or  other  district  nominees.  Section 
10  declares  that,  after  a  call  for  a  primary  elec- 
tion has  been  issued  by  the  election  commis- 
sioners, the  governing  body  of  any  political 
party  or  organization  desiring  to  secure  a  place 
upon  the  official  ballot  for  its  nominees  at  the 
succeeding  election  must  publish  a  call  for  a 
convention,  and  provides  in  detail  for  the  time 
when  the  convention  may  be  called,  and  re- 
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quires  notice  to  be  given  in  certain  papers 
thereof.  Section  12  declares  that  no  person 
sball  be  allowed  to  hold  noore  than  one  proxy 
at  any  convention.  Section  38  provides  that 
no  nomination  by  any  political  convention 
(with  certain  exceptions)  shall  be  put  upon  any 
official  ballot,  unless  such  convention  is  consti- 
tuted in  accordance  with  this  act.  Section  17 
declares  who  may  sign  a  petition  anthorizing 
the  placing  of  names  of  candidates  upon  the 
official  ballot  without  the  aid  of  conventions. 
Section  24  declares  certain  powers  of  state  con- 
ventions. Section  38  provides  that  no  candi- 
date nominated  by  a  convention  shall  be  placed 
upon  the  official  ballot  unless  he  files  an  affi- 
davit setting  forth  certain  facts  as  to  the  ex- 
penditure of  moneys  in  securing  his  nomina- 
tion. Section  84  provides  that  candidates  shall 
make  an  itemized  jstatement  of  all  moneys  ex- 
pended in  securing  nominations.  Section  85 
provides  for  penalties  against  candidates  in  re- 
fusing or  neglecting  to  file  the  above  mentioned 
statement.  Section  86  declares  who  shall  be 
entitled  to  have  their  names  placed  upon  the 
official  ballot.  The  foregoing  matters,  taken 
from  the  body  of  the  act,  are  fairly  illustrative 
as  comprising  legislation  not  justified  by  its 
title.  Many  of  these  things  are  totally  foreign 
to  any  question  relating  to  primary  elections, 
and  others  are  so  remotely  connected  with  that 
subject  as  to  clearly  come  within  the  prohibi- 
tion of  the  constitutional  provision.  These 
matters  of  legislation,  not  being  embraced 
within  the  purview  of  the  title,  are  void  and 
fall  to  the  ground.  Yet,  while  the  elimination 
of  them  from  the  act  to  some  extent  may  leave 
it  weak  and  enfeebled,  it  still  has  sufficient  vi 
tality  to  stand  alone,  and  we  pass  to  a  further 
examination  of  its  condition  viewed  from  other 
angles,  and  tested  by  the  aid  of  other  crucibles 
furnished  by  the  Constitution. 

Section  1,  art.  2,  of  the  Constitution  pro- 
vides: **Every  native  male  citizen  of  the  United 
States,  every  male  person  who  shall  have  ac- 
quired the  rights  of  citizenship  under  or  by 
virtue  of  the  treaty  of  Queretaro,  and  every 
male  naturalized  citizen  thereof,  who  shall 
have  become  such  ninety  days  prior  to  any 
election,  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  the  state  one  year 
next  preceding  the  election,  and  of  the  county 
in  which  he  claims  his  vote  ninety  days,  and 
in  the  election  precinct  thirty  days,  shall  be 
entitled  to  vote  at  all  elections  which  are  now 
or  may  hereafter  be  authorized  by  law."  And, 
in  furtherance  of  this  constitutional  declara 
tion,  §  11,  art.  20,  of  the  Constitution  pro- 
vides: **The  privilege  of  free  suffrage  shall  be 
supported  by  laws  regulating  elections,  and 
prohibiting  under  adequate  penalties  all  undue 
influence  thereon  from  power,  bribery,  tumult, 
or  other  impro]>er  practice." 

When  tested  in  the  crucible  furnished  by 
these  provisions  of  the  organic  law.  the  whole 
act  must  give  way,  as  failing  to  meet  the  re- 
quirements there  laid  down.  The  primary 
election  provided  for  in  the  present  act  is  an 
election  "authorized  by  law"  under  the  fore- 
going provision  of  the  Constitution.  This 
must  be  so,  for  the  law  is  a  mandatory  law. 
It  has  been  directly  decided  to  be  an  election 
referred  to  in  the  Constitution.  Marsh  v. 
Hanly,  111  Cal.  868.  It  must  be  an  election 
41  L.  R.  A. 


under  this  provision  of  the  Constitution,  or  the 
legislature  would  have  no  power  to  provide 
that  money  should  be  taken  from  the  state  and 
county  treasuries  to  pay  the  expenses  of  con- 
ducting it.  The  validity  of  any  taxation,  look- 
ing towards  the  raising  of  money  for  such  pur- 
poses, would  be  absolutely  void  if  the  elections 
provided  for  by  the  act  are  not  elections  recog- 
nized by  and  referred  to  in  this  constitutional 
provision.  These  things  being  true,  the  legis- 
lature has  no  power  to  deprive  any  citizen  of 
the  state,  who  fills  all  the  requirements  de- 
manded by  the  section  of  the  Constitution 
quoted,  from  voting  at  an  election  provided 
for  b^  this  act.  In  this  country  the  right  to 
vote  IS  recognized  as  one  of  the  highest  privi- 
leges of  the  citizen.  It  is  so  recognized,  not 
only  by  the  citizen,  but  by  the  law;  and  any 
infringement  by  legislative  power  upon  that 
right  as  granted  by  the  Constitution  is  idle 
legislation.  If  the  legislature  by  this  act  has 
deprived  citizens  of  the  right  to  participate  in 
the  elections  therein  provided,  who  are  quali- 
fied to  participate  under  the  Constitution, — 
aye,  even  if  the  legislature  has  deprived  one 
citizen  so  qualified  of  such  right, — the  act  is 
void,  as  an  attempted  exercise  of  power  it  does 
not  possess.  As  we  have  seen,  §  11,  art.  20,  of 
the  Constitution,  authorizes  the  legislature  to 
pass  laws  in  support  of  the  privilege  of  free 
suffrage.  This  certainly  does  Qot  mean  the 
authorization  of  laws  looking  towards  the  cur- 
tailing and  deprivation  of  free  suffrage.  The 
legislature  has  the  power  to  pass  laws  looking 
to  the  proper  and  reasonable  regulation  of  the 
exercise  of  the  right  of  free"  suffrage,  and 
when  that  has  been  done  its  power  has  been 
exhausted. 

Before  passing  to  an  examination  of  the  act 
itself,  for  the  purpose  of  ascertaining  who  are 
entitled  to  participate  in  the  elections  held 
thereunder,  we  will  consider  another  matter 
closely  allied  to  the  question  now  under  con- 
sideration. Among  other  things  found  in  §  28 
of  the  act,  it  is  provided:  ''Any  native  born 
citizen  who  since  the  last  general  election  has 
become  of  legal  age,  or  any  person  who  has 
become  naturalized  since  the  last  general  elec- 
tion, shall  be  entitled  to  vote  at  any  primary 
election;  providing  he  has  made  application  to 
have  his  name  placed  upon  the  precinct  regis 
ler  of  the  county  in  which  he  resides,  and  of 
which  he  has  been  a  legal  resident  for  thirty 
days  prior  to  any  primary  election."  It  will 
be  seen  by  this  provision  that  all  native-born 
citizens  who  since  the  last  general  election 
have  become  of  legal  age,  and  whp  have  been 
legal  residents  of  the  county  for  thirty  days 
prior  to  the  election,  are  entitled  to  vote.  It 
will  also  be  observed  that  all  citizens  who 
have  become  so  by  reason  of  naturalization 
since  the  last  general  election,  and  are  legal 
residents  as  aforesaid,  are  likewise  entitled  to 
vote.  Under  this  provision,  citizens  made  so 
by  naturalization  upon  the  day  next  preceding 
the  election  would  be  entitled  to  vote.  Such 
legislation  is  not  a  curtailment  of  the  constitu- 
tional right  of  suffrage,  but  an  enlargement  of 
that  right;  that  is,  the  legislature  has  attempted 
to  extend  the  right  of  suffrage  to  certain  classes 
of  citizens  outside  of  those  classes  mentioned 
in  the  Constitution.  If  the  legislature  has 
such  power,  it  could  extend  the  right  to  aliens, 
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to  minors,  to  womeD.  It  has  do  such  power. 
The  legislature  can  no  more  extend  the  right 
of  suffrage  to  persons  not  included  in  the  con- 
stitutional provision  than  it  can  deprive  per- 
sons there  included  of  the  right.  The  applica- 
tion of  the  maxim,  Exprt^mo  unius  est  exclusio 
alterius,  bears  with  full  force  upon  this  pro- 
vision of  tbe  Constitution  declaring  who  are 
competent  to  vote  at  elections  authorized  by 
tbe  laws  of  this  stale.  Tbe  legislation  just 
quoted  from  the  act  bearing  upon  native-born 
citizens  arriving  at  the  age  of  twenty-one  years 
after  the  last  general  election,  and  citizens 
naturalized  since  tbe  last  general  election,  is 
void,  as  being  in  direct  contravention  of  the 
Constitution  of  the  state.  This  contravention 
of  the  Constitution  consists  in  this:  that  a  legal 
residence  in  the  county  alone  for  thirty  days 
prior  to  the  election  is  the  only  condition  re- 
quired by  tbe  act,  whereas  the  Constitution  re- 
quires a  legal  residence  in  the  state  for  one 
year,  and  in  the  county  ninety  days,  and  iu  the 
precinct  thirty  days.  This  legislation  is  also 
in  contravention  of  the  Constitution,  in  this: 
that  the  naturalized  citizen  under  the  Consti- 
tution is  not  entitled  to  vote  unless  his  natural- 
ization occurred  at  least  ninety  days  prior  to 
the  day  of  election. 

Section  22  of  tbe  act  provides:  "No  person 
shall  be  allowed  to  vote  whose  name  does  not 
appear  upon  the  great  or  precinct  register  of 
the  county,  dr  the  city  and  county,  used  at  the 
last  general  election  held  before  such  primary 
election,  in  the  precinct  in  which  he  desires  to 
vote  as  a  person  entitled  to  vote  in  such  pre- 
cinct, or  unless  his  name  appears  upon  the 
supplements  to  such  great  or  precinct  regis- 
ters.'' Here  is  a  direct,  bald  declaration  that 
only  those  electors  whose  names  appear  upon 
the  great  or  precinct  registers,  or  the  supple- 
ments thereto  used  at  the  last  general  election, 
are  entitled  to  vote.  In  §  23  we  find  that  por- 
tion of  tbe  statute  giving  to  certain  naturalized 
citizens  and  native-born  citizens  who  have  ar- 
rived at  years  of  majority  since  the  last  gen- 
eral election  the  ri|;ht  to  vote  at  tbe  primary 
election,  and  providing  the  means  by  which 
they  may  have  their  names  placed  upon  the 
register;  but  this  provision  of  the  law  we  have 
already  held  void  as  violative  of  the  constitu- 
tional provision  bearing  upon  the  qualiSpation 
of  voters.  The  same  section  also  provides  that 
an  elector  moving  from  one  county  to  another 
since  the  last  general  election  may  secure  a 
transfer  of  his  registration;  but  there  are  no 
means  provided  by  which  he  may  have  his 
name  placed  upon  the  register  used  at  tbe  pri- 
mary election.  Hence  his  transfer  of  registra- 
tion avails  him  nothing;  for  no  man  may  vote 
unless  his  name  appears  upon  the  register  or 
supplement  thereto. 

Keeping  in  view  the  law's  demand  that  no 
person  shall  be  allowed  to  vote  whose  name 
does  not  appear  upon  the  register  or  supple- 
ment mentioned,  we  will  enumerate  tbe  vari- 
ous classes  of  electors,  qualified  under  the  Con- 
stitution to  participate  in  elections,  that  are 
debarred  from  participating  in  elections  held 
under  this  act:  (1)  All  native-born  citizens 
who  have  arrived  at  age  since  the  last  general 
election.  (2)  All  foreign-bom  citizens  natural- 
ized since  the  last  general  election  and  ninety 
days  prior  to  the  primary  election.  (8)  All 
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electors  who  have  changed  their  residence 
from  one  county  to  another  since  the  last  gen- 
eral election.  (4)  All  electors  who  have  se- 
cured a  residence  in  the  state  since  the  last 
general  election.  (5)  All  electors  of  the  state 
at  the  last  general  election  who  failed  to  have 
their  names  placed  upon  the  great  or  precinct 
registers  or  supplements  thereto  prior  to  that 
election.  (6)  All  foreign- born  citizens  who 
were  naturalized  within  ninety  days  next  pre- 
ceding the  last  general  election. 

It  will  thus  appear  that  tbe  legislature  has 
declared  only  those  electors  whose  names  ap- 
peared upon  tbe  great  or  precinct  register  of 
the  county,  or  the  supplement  thereto,  at  the 
last  general  election,  entitled  to  participate  in 
elections  held  under  this  act.  If  the  legisla- 
ture had  enacted  similar  legislation  as  to  a  state 
or  national  election,  it  would  have  been  so  pal- 
pably void  as  to  fall  at  the  mere  suggestion  of 
its  appearance  before  a  judicial  tribunal.  Yet 
it  would  be  a  judicial  at>surdity  to  say  that  cit- 
izens of  a  state  having  the  right  under  the  Con- 
stitution to  participate  in  state  and  national 
elections  may  be  deprived  by  the  legislature  of 
the  right  to  participate  in  the  elections  author- 
ized and  fostered  under  this  act  As  before 
suggested,  these  elections  are  made  mandatory 
by  tbe  law.  Revenue  is  raised  by  the  ordinary 
means  of  taxation  upon  all  the  property  of  the 
state  to  pay  the  expiense  of  conducting  them. 
Their  exclusive  conduct  and  management  is 
taken  from  political  parties,  associations,  and 
individuals,  and  placed  in  the  hands  of  the 
state.  Their  validity  can  only  be  upheld  upon 
the  theory  that  they  are  matters  of  vital  import 
to  tbe  general  welfare  of  the  state,  and  there- 
fore matters  in  which  every  citizen  and  every 
taxpayer  is  beneficially  interested.  In  other 
words,  the  legislature,  believing  a  sound  pub- 
lic policy  demanded  such  a  course,  has  made 
these  elections  a  state  institution.  By  the 
whole  tenor  of  the  act  they  are  placed  upon 
tbe  plane  of  state  elections,  and  in  the  consid- 
eration of  the  law  bearing  upon  them  must  be 
so  recognized.  If  tbe  legislature  has  the  power 
to  deprive  one  class  of  constitutional  electors 
of  the  right  to  participate  therein,  it  has  tbe 
power  to  deprive  six  classes;  and,  if  it  be  con- 
ceded that  it  has  the  power  to  so  legislate,  of 
necessity  an  election  thus  held  would  be  a 
stranger  to  tbe  Constitution,  and  a  pure  creat- 
ure of  the  statute.  Such  conditions  cannot 
exist,  for  the  Constitution  declares  that  the 
men  here  debarred  from  voting  shall  be  Enti- 
tled to  vote  at  all  elections  which  may  here- 
after "be  authorized  by  law."  The  word 
"elections,"  as  here  used,  refers  to  elections 
affecting  the  political  life  of  the  state.  This 
is  such  an  election.  It  is  essentially  a  political 
election  "authorized  by  law,"  and  therefore 
an  election  within  this  provision  of  the  Consti- 
tution. 

Section  17  provides  that  by  the  act  of  voting 
the  voter  declares  as  a  test  of  bis  right  to  so 
vote  a  bona  fide,  present  intention  of  support- 
ing the  nominees  selected  by  tbe  delegates  there 
elected,  and  before  voting  an  oath  to  that  effect 
may  be  required.  The  power  of  the  legislature 
to  affix  such  a  test  to  the  right  to  vote  will  be 
alluded  to  hereafter;  but,  conceding  tbe  exist- 
ence of  the  power,  then  all  electors  entitled  to 
vote  under  the  Constitution,  who  are  ready  and 
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willfng  to  comply  with  this  reqniremeDt  of  the 
law,  have  a  common  right  to  participate  io 
8uch  election,  and  any  discrimination  in  favor 
of  or  against  any  class  or  individual  is  special 
legislation  and  prohibited  by  the  Constitution. 
For  this  reason,  even  if  it  be  assumed  that  the 
elections  provided  for  by  the  act  are  not  elec- 
tions recognized  by  the  constitutional  provi- 
sions which  we  have  had  under  consideration, 
still  the  act  must  fall  by  reason  of  the  special 
legislation  to  which  we  have  here  drawn  atten- 
tion. 

The  power  of  the  legislature  to  establish  a 
test  for  voters  at  any  election  presents  a  matter 
demanding  the  most  serious  consideration.  If 
it  were  a  state  or  national  electioo,  where  st&te 
oflScers  or  presidential  electors  were  chosen,  no 
one  would  have  the  temerity  to  say  that  a  legis- 
lative test  could  be  invoked.  And  the  moment 
Tou  recognize  the  existence  of  power  in  the 
legislature  to  create  tests  in  these  primary  elec- 
tions you  recognize  the  right  of  the  legislature 
to  create  any  test  which  to  that  body  may  seem 
proper.  While  the  test  prescribed  in  this  act 
may  be  said  to  be  a  most  reasonable  one,  yet 
the  right  to  make  it  carries  with  it  the  right  to 
make  tests  most  unreasonable.  If  tbe  power 
rests  in  the  legislature  to  create  a  test,  then  the 
power  is  found  in  a  Democratic  legislature  to 
make  the  test  at  a  primazy  election  a  belief  in 
the  free  coinage  of  silver  ai  the  ratio  of  sixteen 
to  one,  and  the  same  power  is  found  in  a  Re- 
publican legislature  to  make  the  test  a  belief 
m  a  protective  tariff.  If  such  a  power  may  be 
sustained  under  the  Constitution,  then  the  life 
and  death  of  political  parties  are.  held  in  the 
hollow  of  the  hand  by  a  state  legislature.  These 
suggestions  present  matters  for  grave  consider- 
ation, even  conceding  that  the  elections  pro- 
vided for  in  the  act  come  within  the  provision 
of  the  Constitution  bearing  upon  elections,  and 


that  thev  are  therefore  mere  matters  of  legisla- 
tion with  which  the  legislature  has  full  and 
untrammeled  power  to  deal.  We  understand 
this  law  is  the  first  of  its  kind  in  the  Uniied 
States.  Its  mandatory  features  present  one  of 
the  greatest  and  most  important  innovations 
upon  past  legislation  in  this  country  bearing 
upon  primary  elections.  Under  the  mandates 
of  this  act,  all  political  parties  and  associations 
must  come  under  its  wing  or  be  destroyed. 
They  must  all  bow  down  before  it  as  the  price 
of  their  existence.  These  things  are  only  done 
by  giant  strides  in  state  legislation,  and  the 
power  of  the  state  legislature  to  thus  enact 
with  reference  to  political  parties  presents 
grave  and  interesting  questions.  The  forego- 
ing suggestions  are  put  forth  in  order  that  the 
state  legislature  in  future,  when  dealing  with 
this  question,  may  appreciate  the  importance 
of  its  work  when  viewed  in  the  light  of  the 
constitutional  difQculties  to  be  met  and  over- 
come. For  the  reasons  previously  given, 
wherein  we  held  the  law  invalid,  we  have  re- 
frained from  discussing  these  important  mat- 
ters but  content  ourselves  with  merely  suggest- 
ing them. 

For  the  foregoing  reasons  the  jttdgment  is 
revered,  and  cause  remanded,  with  directions 
that  the  proceeding  be  dismissed. 

We  concur:  McFarland,  J. ;  Henshawr 
J.;  Van  Fleet,  J.;  Harrison,  J.;  Tem- 
ple, J. 

Supplemental  Opinion. 

Per  Curiam: 

.  The  judgment  heretofore  rendered  in  this 
cause  is  hereby  modified  by  striking  therefrom 
the  words,  "with  directions  that  the  proceed- 
ing be  dismissed." 
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John  CHANNON 

SANFORD  COMPANY,  Appt 

(70  Conn.  673.) 

Liability  for  the  safety  of  the  sta^^in^ 
is  not  placed  by  law  npon  a  manu- 
facturer of  !omamental    decorations 

who,  at  the  request  of  a  build Inir  contractor, 
iieode  bis  servant  to  put  up  decorations  or- 
dered for  the  buUdinff,  telliag  him  the  builder 
will  see  to  tbe  staffing,  when  tbe  servant  is  in- 
jured by  the  fall  of  an  additional  stafflnir  erected 
at  bis  request  by  an  employee  of  the  builder,  al- 
thouffb  be  was  assured  by  bis  foreman,  who 
urged  him  to  ffo  to  do  the  work,  that  the  stag- 
ing would  be  entirely  safe. 

(^fidretrs,  Ch.  J.,  digKnts,) 
(June  1,  1808.) 

NOTB,— On  the  question  which  of  two  persons  is 
liable  as  master  to  another  who  is  conceded  to  be 
the  servant  of  one  of  them,  see  note  to  Hardy  v. 
Sbedden  Co.  (C.  C.  App.  6th  C.)  87  L.  H.  A.  88. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Hartford 
County  assessing  damages  after  defendant's 
default  in  an  action  brought  to  recover  dam- 
ages for  personal  injures  for  which  defendant 
was  alleged  to  be  responsible.    Reversed. 

Statement  by  TorraneOy  J.: 

The  questions  in  the  case  arise  entirely  upon 
the  finding  of  facts,  which  is  as  follows:  *'(i) 
On  June  8,  1897,  the  plaintiff  was  sixty-seven 
years  old.  and  had  been  for  many  years  an 
ornamental  plasterer.  He  was  then,  and  for 
ei?ht  or  nine  months  bad  been,  in  the  employ 
of  the  defendant.  (2)  Tbe  defendant  was,  and 
now  is,  a  corporation  organized,  under  the 
joint  stock  laws  of  the  state  of  Connecticut, 
for  the  manufacture  of  plastic  ornaments  and 
decorations,  and  placing  the  same  in  buildings, 
located  and  having  its  principal  place  of  busi- 
ness in  the  city  of  Hartford.  (8)  The  defend- 
ant  in  the  spring  of  1897  had  made,  on  the  or- 
der of  one  John  F.  Caulfield,  a  mason  and 
contractor  of  New  Britain,  certain  plaster 
ornaments  for  St.  Joseph's  Roman  Catholic 
Church,  which  at  that  time  was  in  process  of 
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erectioD  at  New  Britain  by  said  Caul  field,  as 
general  contractor.  (4)  Raid  Caulfield  was  an 
experienced  mason  and  contractor,  having 
been  engaged  in  business  as  such  for  thirteen 
Tears.  (5)  The  mason  work  and  plain  plaster- 
ing of  said  church  had  been  practically  com- 
pleted by  said  Caulfield,  and  the  interior  wood- 
work was  being  placed  in  position,  when  the 
injury  to  the  plaintiff  occurred.  A  solid  and 
substantial  staging  had  been  built  by  said 
Caulfield  or  his  workmen  for  the  purpose  of 
reaching  said  work,  and  stood  about  2  feet  dis- 
tant from  the  walls,  measured  from  the  inside 
of  the  staging  to  the  face  of  the  walls.  Said 
staging  had  been  used,  and  was  being  nsed,  by 
all  the  workmen  engaged  on  the  interior  of  the 
church.  (6)  After  said  ornament  had  been 
delivered  to  Caulfield,  he  told  the  defendant 
that  his  men  could  not  put  it  in  place,  and  re- 
quested the  defendant  to  place  the  ornamental 
work  in  position:  and  Caulfield  agreed  to  fur- 
nish whatever  was  necessary , — thai  is,  stafi:ing, 
a  helper,  plaster,  putty,  etc.  The  plaintiff  had 
no  knowledge  of  this  agreement,  except  as 
hereinafter  stated.  (7)  On  June  3,  1897,  the 
defendant,  by  its  foreman,  requested  the  plain- 
tiff to  go  to  New  Britain  and  place  said  orna- 
ments in  position.  The  plaintiff  told  the  fore- 
man that  he  had  never  put  ornaments  in  place; 
that  he  had  never  worked  on  staging  in  his 
life,  and  knew  nothing  about  building  them; 
and  that  he  would  not  do  it.  These  statements 
as  to  bis  lack  of  experience  with,  and  knowl- 
edge of,  staging  were  true.  The  foreman  told 
him  that  Caulfield  was  to  see  to  the  staging, 
that  the  main  staging  was  already  in  place, 
and  that  it  had  been  used  by  all  the  workmen 
on  the  interior  of  the  church,  and  assured  him 
that  the  staging  would  be  entirely  safe.  The 
plaintiff  thereupon  consented  to  go.  (8)  The 
plaintiff  asked  that  he  might  have  one  Sch  wart- 
zing-  as  a  helper,  aa  a  the  foreman  agreed 
to  send  him  with  the  plaintiff.  (9)  On  the 
next  day  the  plaintiff  and  Schwartzing  went 
to  New  Britain.  Defendant's  foreman  met 
them  there,  bv  agreement,  and  took  thenl  to 
the  church.  He  there  pointed  out  to  the  plain- 
tiff the  places  where  the  several  ornaments 
Were  to  go,  and  told  him,  if  he  wanted  any 
help,  as,  for  instance,  the  bringing  of  water, 
plaster,  or  putty,  or  the  shifting  of  any  stag- 
mg,  to  call  on  a*  workman  then  present,  whom 
he  pointed  out  to  the  plaintiff.  This  was  one 
Bums,  a  mason  in  the  employ  of  Caulfield. 
(10)  Bums  was  an  experienced  mason,  compe- 
tent to  build  staging.  He  was  paid  by  Caul- 
field. (11)  The  plaintiff  was  paid  by  defend- 
ant, who  charged  his  time  at  an  increased  rate 
to  Caulfield.  He  was  in  the  exclusive  employ- 
ment and  control  of  defendant  while  doing  the 
work.  He  was  himself  in  charge  of  this  job, 
and  received  no  orders  from  anyone  after  be- 
ginning work.  He  did  not  in  any  way  com- 
municate with  Caulfield.  (12)  The  plaintiff 
and  Schwartzing  were  engaged  in  placing  the 
ornaments  in  position  Friday,  Saturday,  and 
Monday,  June  4th  to  7th.  On  the  afternoon 
of  Monday  the  plaintiff  was  about  to  fasten  up 
a  frieze  which  ran  between,  and  on  the  same 
level  as,  the  capitals  of  two  small  pilasters, 
which  latter  projected  from  the  wall  about  6 
inches,  and  were  about  15  feet  from  the  fioor. 
Up  to  this  time  they  had  used  the  main  stag- 
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ing  mentioned  in  paragraph  5  hereof.  They 
could  not  conveniently  reach  the  location  for 
this  frieze  from  the  main  staging,  and  the 
plaintiff  asked  Burns  to  make  an  additional 
stage,  projecting  from  the  main  staging  to- 
wards the  wall.  (13)  Bums  built  said  addi- 
tional staging,  but  he  negligently  failed  to 
properly  support  it.  and  it  was  not  strong 
enough  for  the  use  required.  (14)  Almost  im- 
mediately after  the  plaintiff  went  upon  the 
staging,  it  gave  way  and  precipitated  him  to 
the  floor.  (15)  The  plaintiff  was  seriously 
bruised,  and  received  injuries  to  the  spine, 
which  have  rendered  him  permanently  unable 
to  do  the  usual  work  of  bis  trade,  or  any  work 
except  of  a  very  light  kind.  He  was  confined 
to  the  house  for  three  months,  and  has  con- 
stantly suffered  much  pain.  (16)  The  defend- 
ant suffered  a  default,  and  the  hearing  was  as 
to  the  damacres  after  such  default.  Upon  the 
foregoing  facts  the  plaintiff  claimed  that 
the  negligence  of  said  Burns  in  constructing  the 
staging  was  imputable  to  the  defendant,  and 
constituted  a  breach  of  the  duty  owed  by  a 
master  to  his  servant,  and  that  substantial 
damages  should  be  awarded.  The  defendant 
claimed  that  the  negligence  of  said  Burns  was 
the  negligence  of  a  servant  of  an  independent 
contractor,  and  was  not  imputable  to  the  de- 
fendant. The  defendant  claimed  further  that 
the  accident  which  caused  the  plaintiff's  in- 
juries was  one  of  the  risks  uf  employment  as- 
sumed by  plaintiff:  that,  if  said  Burns  was  not 
the  servant  of  an  independent  contractor,  he 
was  a  fellow  servant  of  the  plaintiff,  and  that, 
therefore,  defendant  was  not  liable  for  his  neg- 
ligence; and  that  only  nominal  damages  should 
be  awarded.  The  court  overruled  the  claims 
of  the  defendant,  and  rendered  judgment  for 
the  plaintiff  in  the  sum  of  $1,000  and  costs  of 
suit."* 

*The  memorandum  of  decieion  by  the  lower 
court.  Peck.  J.,  was  as  follows: 

On  these  facts  the  plaintifT  seems  to  me  clearly 
entitled  to  recover  Iq  this  action. 

"It  is  the  moster^s  duty  to  exercise  reasonable 
care  to  provide  for  his  servant  a  reasonably  safe 
place  in  wbich  to  work,  reasonably  safe  appliances 
and  instrumentalities  for  his  work,  and  tit  andcom- 
petent  persons  as  bis  colaborers.  .  .  .  The  desig- 
nation or  an  agent,  however  fit  and  competent  tbat 
airent  may  be  for  the  execution  of  the  master's 
duties,  does  not  fill  out  the  sum  of  the  masters  ob- 
ligratlon,  nor  serve  to  relieve  the  master  from 
further  responsibility.  Until  the  afrent,  thus  se- 
lected and  empowered,  in  fact  acts  up  to  the  limit 
of  the  duty  of  his  master  to  act,  the  master^s  duty 
is  not  done.  The  master^s  duty  requires  perform- 
ance. He  may  at  his  option  perform  in  person,  or 
delegate  performance  to  another.  In  either  case 
reasonable  care  must  be  exercised  in  the  doinv  of 
the  act.  required  to  be  done  by  t  he  master.*^  McEl- 
liflfoti  v.  Randolph,  61  Conn.  167;  Wilson  v.  Willi- 
mantic  Linen  Co.  60  Conn.  483.  47  Am.  Rep.  863; 
Gerrish  v.  New  Haven  Ice  Co.  68  Conn.  9;  O'Keefe 
V.  National  Folding  Box  &  Paper  Co.  66  Conn.  38. 

''The  duties  of  a  master  in  most  cases  are  easily 
distinguisbed  from  those  of  an  employee.  The 
proprietor  of  a  cotton  mill  is  bound  to  have  a  safe 
bulldlnfr,  a  safe  dam  or  engine,  and  safe  machin- 
ery, and  he  is  bound  to  keep  them  so.  To  do  tbat 
be  must  employ  skilled  mechanics,  who  perform 
his  duties.  Their  negligence  is  his  negligence. 
The  English  rule  says  that  he  has  done  hid  whole 
duty  when  he  has  employed  skilful,  careful  men 
to  do  this  work.  We  think  that  a  more  salutary 
rule  would  be  to  require  him  to  see  that  the  work 
is  actually  done  with  care  and  skili.*^  Darrigan  v. 
New  Fork  &  N.  E.  R.  Co.  58  Conn.  285,  52  Am.  Rep. 
600. 

Whether  the  scaffolding  on  which  a  workman  is 
to  stand  in  doing  his  work  is  a  '^plaoe"  or  an  "ap- 
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Messrs.  Gross*  Hyde,  Sb  Shlpman,  for 

appellaDt: 

Caulfield  was  an  lodependeDt  contractor  in 
furnishing  the  slapng,  helper,  and  material. 

Lawrence  v.  8hipman,  39  Conn.  586;  Burke 
V.  Noricich  <fc  W.  R.  Co.  84  Conn.  474;  Nor- 
walk  Oaslight  Co.  v.  Nor  walk,  63  Conn.  495. 

The  (est  of  the  responsibility  of  one  person 
for  the  negligence  of  another  is  the  control  of 
the  former  over  the  latter. 

Burke  v.  Norwich  <fe  W,  R.  Co.  84  Conn. 
474;  Corbin  y.  American  Mills,  27  Conn.  274, 
71  Am.  Dec.  63;  1  Parsons.  Contr.  •102; 
Wood,  Mast.  &  8.  pp.  614,  615;  Ziegler  v. 
Danbury  d&  N  R.  Co.  52  Conn.  543;  Johnson 
V.  Lindsay  [1891]  A.  C.  871;  Mvrrayy.  Car- 
rie, L.  R.  6  C.  P.  24;  Rourke  v.  White  Moss 
Colliery  Co.  L.  R.  I  C.  P.  Div.  556;  Johnson 


V.  Boston,  118  Mass.  114;  Hasty  v.  Sears,  157 
Mass.  128;  Stone  v.  Hills,  45  Conn.  44, 29  Am. 
Rep  685. 

There  are  cases  where  (he  attempt  has  been 
made  to  hold  the  contractee  liable  at  the  suit 
of  his  own  servant  for  the  negligence  of  the 
contractor's  servant,  and  the  plaintiff  has 
failed. 

Butler  v.  Townsend,  126  N.  Y.  105;  Dez- 
lin  V.  SmUh,  89  N.  Y.  470.  42  Am.  Rep. 
311:  Hardy  v.  Shedden  Co.  47  U.  S.  App.  362, 
78  Fed.  Rep.  610,  24  C.  C.  A.  261,  87  L.  R.  A. 
38;  Byrne  v.  Kansas  City,  Ft.  S.  <fc  M.  R.  Co. 
22  U.  8.  App.  220.  61  Fed.  Rep.  605.  24  L.  R. 
A.  698;  Cameron  v.  Nystrom  [1898]  A.  C.  808; 
Currier  v.  Henderson,  85  Hun,  800. . 

If  Bums  was  not  the  servant  of  an  independ- 
ent contractor,  he  must  have  been  the  servant 


pUance"  or  an  "instrumentality"  1b  not  a  very  im- 
portant question  la  view  of  the  lanffuasre  of  the 
Ck)nDecticut  cases.  It  must  surelv  come  within 
one  of  the  tbrce  terms,  and  no  distinction  is  made 
between  them  as  to  the  extent  of  the  master^s  ob- 
llfratlon. 

To  a  workman  like  the  plaintiff,  whose  own  du- 
ties have  notblnir  to  do  with  the  making  of  the 
scaffold,  but  who  cannot  do  his  work  at  all  until 
one  is  provided  for  him,  it  is  both  the  place  ot  bis 
work  and  an  instrumentality  necessary  to  be  pro- 
vided for  him  by  the  master.  A  difference  miflrht 
exist  In  the  case  of  a  carpenter  or  mason,  who  by 
tbe  usual  course  of  his  employment  Is  required  to 
put  up  his  own  staffing.  In  tbat  case  tbe  servant^s 
employment  includes  tbe  putting  up  of  the  stag- 
ing. In  the  case  at  bar  bis  employment  could  not 
begin  till  tbe  staging  was  provided. 

Tbe  defendant  recognized  tbe  duty,  and  under- 
took Its  performance.  He  agreed  with  Caulfield  to 
provide  necessary  staging.  He  assured  ibe  plain- 
tiff tbat  safe  staging  would  t>e  provided,  and  be 
pomted  out  Burns  to  bim  as  tbe  person  to  whom 
he  was  to  look  to  build  it.  Tbe  plaintiff  relied 
solelv  on  the  mastcr^s  obligation  and  assurance, 
employed  tbe  man  whom  the  master  had  pointed 
out  to  him,  and  received  the  injury  through  that 
person^s  negligence. 

It  makes  no  difference  tbat  Burns  was  in  tbe  em- 
ploy of  Caulfield,  and  paid  by  him.  The  defendant 
designated  blm  to  do  the  especial  duty  which  it 
owed  to  its  servant,  and  for  that  purpose  he  was 
its  representative.  When  the  master  bad  bidden 
his  servant,  "Apply  to  Burns  for  any  needed 
staginir,"  the  servant  had  no  occasion  to  ask  who 
paid  Burns^s  wages,  or  who  sent  bim  to  the  church. 

Tbe  defendant  claims  tbat  Burns,  if  acilnir  in  be- 
half of  the  defendant,  was  the  fellow  servant  of 
tho  plaintiff,  within  the  familiar  fellow  servant 
doctrine.  But  this  doctrine  does  not  constitute  an 
exception  to  the  rule  of  the  master's  liability.  No 
person  is  a  fellow  servant  within  the  meaning  of 
the  rule  who  is  performing  the  master^  peculiar 
duty. 
,  "iMie  agents  who  are  charired  with  the  duty  of 
supplying  safe  machinery  are  not,  in  tho  true  sense 
of  the  rule  relied  on,  to  be  re»rnrded  as  fellow  serv- 
ants of  those  who  are  engaged  in  operatintr  it. 
They  are  charged  with  the  master's  duty  to  his 
Fervant/'  Ford  v.  Fitchburg  R.  Co.  110  Mass.  240, 
14  Am.  Ilep.  598.  quoted  in  Wilson  v.  Williraantlc 
Linen  Co.  50  Conn.  457.  47  Am.  Kep.  653.  See  also 
Darrlgan  v.  New  York  &  N.  B.  K.  Co.  52  Conn.  285, 
52  Am.  Rep.  590;  McElHgott  v.  Randolph,  61  Conn. 
157,  and  Gerrish  v.  New  Haven  Ice  Co.  63  Conn.  9. 

The  question  whether  the  determining  mark  of 
a  vice  principal,  as  distinguished  from  a  fellow 
servant,  is  bis  superiority  in  grade,  or  the  nature 
of  the  duties  which  he  performs,  that  is,  whether 
they  are  or  are  not  the  duties  of  the  master,  upon 
which  the  American  courts  have  differed  so  widely, 
has  been  definitely  decided  for  this  state  in  favor 
of  the  latter  test  in  McElligott  v.  Randolph,  61 
Conn.  157,  and  Sullivan  v.  New  York,  N.  H.  &  H.  R. 
Co.  62  Conn.  209. 

Nor  IS  it  any  more  possible  for  the  master  to 
avoid  bis  own  obligations  by  castlnirthem  upon  an 
''Independent  contractor."  The  duty  constantly 
remains  upon  the  master  until  its  performance, 
and  whatever  means  he  adopts  to  fulfil  It,  whether 
tbe  hiring  of  a  servant,  or  tbe  contracting  with  a 
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contractor,  are  but  his  own  efforts  toward  its  per- 
formance, wbichlmust  result  in  the  actual  use  of 
reasonable  care  in  providing  the  place  or  tbe  in- 
strumentality, before  he  is  relieved.  The  law  of 
independent  contractors  has  Its  principal  applica- 
tion to  the  relations  between  the  master  and  third 
persons. 

Tbe  defendant  made  the  ingenious  claim  that  the 
defendant,  while  tbe  employer  of  tbe  plaintiff,  was 
not  bis  master  in  the  legal  sense.  This  distinction 
can  only  exist  where  tbe  employer  has  for  tbe  time 
given  up  tbe  control  and  direction  of  its  employee 
to  another,  who  has  become  his  nuister  for  tbe  time 
being.  But  the  facts  furnish  no  foundation  for 
this  claim.  The  defendant's  foreman  took  the 
plaintiff  to  the  church,  and  gave  him  all  the  direc- 
tion as  to  bis  duties  which  were  required.  It  in  no 
way  appeared  that  he  passed  under  tbe  direction  of 
Caulfield,  or  tbat  be  ever  communicated  with  or 
even  saw  him.  He  was  psid  for  his  time  by  the 
defendant,  who  charged  it  to  Caulfield  at  an  In- 
creased rate. 

The  defendant  relies  largelv  upon  the  oases  of 
Devlin  v.  Smith,  89  N.  Y.  470.  42  Am.  Rep.  8U,  and 
Butler  V.  Townsend,  128  N.  Y.  107,  both  of  which 
were  cases  of  injury  by  the  Insufficiency  of  a  scaf- 
folding, and  somewhat  similar  in  their  facts  to  the 
case  at  bar. 

Devlin  v.  Smith  seems  to  be  decided  on  a  theory 
of  the  master^s  re<>ponsibtllty  quite  different  from 
that  which  is  bold  in  tbe  Connecticut  cases.  The 
court  says:  *'Where  injury  to  an  employee  re- 
sults from  a  defect  in  the  Implements  furnished, 
knowledge  of  the  defect  must  be  brought  home  to 
the  employer,  or  proof  given  that  he  omitted  the 
exercise  of  proper  care  to  discover  it.  Personal 
negligence  is  the  gist  of  the  action." 

This  states  a  rule  as  to  the  mast^'r^s  liability  in  re- 
gard to  the  implements  furnished  to  the  servants© 
different  from  the  Connecticut  rule  as  to  make  tbe 
case  of  little  authority  here. 

In  Butler  v.  Townsend,  a  later  case,  tbe  court  be- 
low had  charged  the  Jury  that  the  master  was  bound 
to  furnish  place  for  bis  servant,  and  tbat  tbe  con- 
tractors intrusted  with  the  work  of  putting  up  a 
stagintr  were  fulflUing  his  duty,  and  be  w^  re- 
sponsible for  their  negligence.  The  court  oT  ap- 
peals reversed  the  Judgment  by  the  vote  of  four 
judges  to  three,  the  majority  putting  the  case 
Fquarely  on  tbe  ground  of  a  distinction  between  a 
'*place"  and  an  ''instrumentality"  as  to  the  mas- 
ter's obligation,  and  boldmg  that  a  scaffolding  Is  an 
•Mnstrumentalitj%"  to  which  tbe  rules  stated  in 
Devlin  V.  Smith  were  applicable.  They  concede 
that  if  the  scaffolding  were  a  ''place"  the  master 
would  not  be  excused  by  tbe  existence  of  an  inde- 
pendent contract  for  its  erection,  nor  by  tbe  ab- 
sence of  personal  negligence. 

AH  our  Connecticut  cases  define  the  rule  as  ap- 
plying exactlv  to  tbe  same  extent  to  tbe  plaoe  in 
which,  and  the  instrumentality  with  which,  the 
servant  is  put  to  work,  tbe  distinction  is  very 
minute  and  doubtful,  and  the  cases  seem  to  me  to 
be  inconsistent  with  the  comprehensive  and  liberal 
rule  for  the  protection  of  the  servant  laid  down  in 
tbe  cases  In  tbis  state  already  cited. 

The  damages  suffered  by  the  plaintiff  reached  at 
least  tbe  full  Jurisdiction  of  the  court,  and  Judg- 
ment is  rendered  tbat  be  recover  of  the  defendant 
$1,000  and  his  costs  of  suit. 
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of  defend  ant  and,  if  so,  he  was  the  fellow 
servaDt  of  plaintiff. 

BuUer  ▼.  Townsend,  126  N.  T.  Ill;  O'Con- 
nor V.  Neal,  153  Mass.  281;  Kimmer  v.  Weber, 
151  N.  Y.  417. 

Caulfield  was  the  master  of  both  Burns  and  of 
the  plaintiff.  If  the  plaintiff  was  lent  or  hired 
out  by  defendant  to  Caulfield,  the  defendant 
is  not  liable  for  the  negligence  of  Caulfleld's 
servant. 

Donovan  v.  Laing,  W,  &  B.  Constr,  Syvdi 
eate  [1898]  1  Q.  B.  629;  Johnwn  v.  Lindsay 
[1891J  A.  C.  871;  Delaware,  L.  <fe  W.  R  Co.  v. 
Bardi/,  59  N.  J.  L.  85;  Roiirke  v.  White  Moss 
Cottiery  Co.  L.  R.  2  C.  P.  Div.  206. 

The  payment  of  plaintiff's  wages  by  defend- 
ant is  not  conclQsive,  nor  is  the  fact  that  de- 
fendant rendered  Caulfield  a  charge  additional 
to  the  same. 

RouTke  V.  White  Moss  Colliery  Co,  L.  R.  2 
C.  P.  Div.  205;  Murray  v.  Cnrrie,  L.  R,  6  C. 
P.  24;  Johnson  v.  Boston,  118  Mass.  114;  The 
Harold,  21  Fed.  Rep,  428. 

It  was  a  mistake  to  assume  as  the  duty  vio- 
lated that  of  providing  a  safe  place  for  the  work 
of  the  servants.  The  staging  was  not,  in  the 
sei^  of  the  rule,  the  place  in  which  the  work 
was  to  be  done,  but  an  appliance  or  instru- 
mentality by  means  of  or  through  the  aid  of 
which  the  work  was  to  be  done. 

Btitler  V.  Tovmsend,  126  N.  Y.  110.  See 
Hogan  v.  Smith,  125  N.  Y.  774;  McCampbellv, 
Canard  8.  S.  Co.  144  N.  Y.  552;  Kimmer  v. 
Weber,  151  N.  Y.  417;  Adasken  v.  Gilbert,  165 
Mass.  443. 

The  foreman's  language  cannot  l)e  construed 
as  a  guaranty  of  the  safety  of  every  appliance 
which  the  plaintiff  might  choose  to  order 
when  he  was  on  the  job,  and  of  course  it  was 
beyond  the  scope  of  the  foreman's  power  to 
give  such  assurance. 

Kimmer  v.   Weber,  151  N.  Y.  423. 

Mr.  Timothy  £•  Steele  for  appellee. 

Torrance,  J.,  delivered  the  opinion  of  the 
court: 

The  decisive  question  in  this  case  is  whether, 
upon  the  facts  found,  it  was  the  duty  of  the 
defendant  to  provide  the  staging  upon  which 
the  plaintiff  was  to  do  his  work  in  the  church 
building.  If  it  was,  there  is  no  error.  If  it 
was  not,  there  is.  In  the  discus.sion  of  this 
question  it  will  be  assumed  that  the  plaintiff, 
while  doing  the  work  in  the  church,  was  and 
remained,  as  the  finding  shows,  the  servant  of 
the  defendant;  and,  further,  that  the  staging 
furnished  to  tbe  plaintiff  was,  as  claimed  by 
him,  a  place  for  the  servant  to  work  in,  rather 
than  a  mere  tool  or  appliance,  within  the  mean- 
ing of  the  rule  hereinafter  referred  to. 

The  general  rule  requiring  the  master  to  use 
reasonable  care  to  provide  a  reasonably  safe 
place  for  the  servant  to  work  in,  and  perform- 
ance of  that  requirement,  as  the  full  measure 
of  his  duty  in  this  respect,  is  well  settled  in 
this  stale.  Wilson  v.  Willimajitic  Linen  Co. 
50  Conn.  433,  47  Am.  Rep.  653;  MeEllisott  v. 
Randolph,  61  Conn.  157.  This  was  the  rule 
applied  in  this  case  in  the  trial  court,  and  the 
important  question  is  whether  it  was  applicable 
under  tbe  facts  found.  The  first  part  of  the 
rule  above  referred  to  is  usually  stated  as  fol- 
lows: "It  is  the  master's  duty  to  exercise 
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reasonable  care  to  provide  for  his  servant  a 
reasonably  safe  place  in  which  to  work."  Me- 
ElUgott  V.  Randolph,  61  Conn.  157, 161.  This, 
as  a  general  statement  of  the  general  rule  ap- 
plicable in  most  of  the  cases  of  this  kind,  is 
accurate  enough.  It  is  sufficiently  accurate  as 
applied  to  cases  like  the  two  hereinbefore  cited 
from  our  own  Reports.  As  thus  stated,  how- 
ever, tbe  duty,  and  the  liability  arising  from 
a  negligent  failure  to  perform  it,  would  appear 
to  rest  upon  the  master  at  all  times  and  under 
all  circumstances,  whenever  and  wherever  his 
servants  may  be  at  work  for  him;  but  this, 
clearly,  is  not  so.  There  are  cases  where  the 
servant  may  be  at  work  for  the  master,  and 
yet  no  such  duty  or  liability  rests  upon  the 
master.  In  cases  where  the  servant  does  his 
work  upon  staging,  scaffolding,  or  similar 
structures,  it  frequently  happens  that  it  is  the 
duty  of  the  servant,  by  force  of  his  employ- 
ment, to  make  such  structure  reasonably  safe 
for  his  own  use  In  such  cases  the  general 
rule  does  not  apply  in  favor  of  such  servant. 
1  Shearm.  &  Redf.  Neg.  5th  ed.  §  195,  and 
cases  cited ;  MeOorty  v.  Southern  New  England 
Teleph.  Co.  69  Conn.  635.  Then,  again,  this 
general  rule  is  not  ordinarily  applicable  to 
cases  where  the  master  neither  has  nor  assumes 
possession,  use,  or  control,  legal  or  actual,  of 
the  premises  or  place  where  the  servant  may 
be  at  work.  The  general  rule  is  based  upon 
such  possession,  use,  and  control  by  the  mas- 
ter of  the  premises  where  he  puts  his  servants 
at  work  for  him;  and,  speaking  generally,  his 
duty  to  use  due  care  to  make  and  keep  such 
place  reasonably  s^ife  flows  from,  and  is  meas- 
ured by,  such  possession,  use,  and  control. 
Just  as  the  master's  liability  for  the  acts  of  his 
servants  while  engaged  in  his  business  is  based 
upon  his  power  to  control  them,  so  his  duly  to 
provide  reasonably  safe  premises  is  founded 
essentially  upon  his  occupation,  use,  and  con- 
trol of  such  premises.  This  being  the  reason 
of  the  rule,  when  the  reason  does  not  exist  the 
rule  is  inapplicable.  If  an  employer  sends  his 
servant  to  a  distant  place,  by  rail,  to  do  a  piece 
of  work  on  the  premises  of  B,  it  would  hardly 
be  contended,  in  the  absence  of  a  special  agree- 
ment to  that  effect,  that  tbe  mastef  would  be 
responsible  to  tbe  servant  for  the  negligence 
of  the  transportation  company  in  failing  to 
carry  the  servant  safely,  or  for  the  negligence 
of  B  in  failing  to  keep  his  premises  in  a  rea- 
sonably safe  condition.  In  the  case  supposed, 
tbe  servant,  both  while  being  carried,  and 
while  at  work  on  B's  premises,  is  at  work  for 
bis  master,  and  the  railroad  car  and  the  prem- 
ises of  B  are  places  where  he  is  directed  to  and 
does  perform  work  for  his  master;  and  yet  the 
master,  as  master  merely,  would  be  under  no 
duly  to  use  reasonable  care  to  make  such 
places  reasonably  safe.  The  law  in  such  cases 
reads  no  such  duty  into  the  contract  of  hiring. 
If  the  master  assumes  possession  and  control 
of  the  premises  of  B.  with  his  consent,  even 
temporarily,  for  the  purpose  of  doing  the  work 
there,  the  result  might  be  different  Such  a 
case  might  be,  under  certain  circumstances, 
within  the  reason  of  the  rule.  Ordinarily, 
however,  we  think  the  law  reads  such  a  duty 
on  the  part  of  the  master  towards  the  servant 
into  the  contract  of  hiring  only  with  reference 
to  premises  used,  occupied,  or  controlled  by 
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the  master.  If  this  were  not  so.  the  duty  and 
liability  of  the  master  would  be  very  burden- 
some. He  would  be,  in  eflfect..  frequently 
made  responsible  for  the  negligence  of  third 
parties  with  reference  to  premises  he  had 
never  seen,  and  about  the  condition  of  which 
he  knew,  and  perhaps  could  know,  nothing. 
The  merchant  would,  in  effect,  be  liable  to  his 
clerk  for  the  negligence  of  the  customer  with 
respect  to  the  safety  of  the  premises  upon 
which  the  clerk  goes  to  deliver  his  master's 
goods,  and  the  master,  plumber,  or  carpenter 
to  his  workman  for  the  negligence  of  the  house- 
holder upon  whose  premises  he  sends  the 
workman  simply  to  make  some  slight  repairs. 
In  all  such  cases  the  servant,  if  injured,  with- 
out fault  on  his  part,  by  the  negligent  failure 
of  the  owner  or  occupier  of  the  premises  to 
keep  them  in  a  reasonably  safe  coDdition,  has 
his  remedy  against  such  owner  or  occupier, 
and.  in  the  absence  of  some  agreement  to  that 
effect,  has  none  again.st  the  master.  We  think 
the  case  at  bar,  upon  a  proper  construction  of 
the  finding,  falls  within  this  class  of  cases. 
Unless  it  was  the  duty  of  the  defendant  to 
furnish  the  staging  in  question,  the  judg- 
ment in  this  case  cannot  be  supported.  Such 
a  duty  could  rest  upon  the  defendant  only 
upon  two  grounds:  (1)  Because  it  had  spe- 
cially assumed  it  in  this  case;  or  (2)  because 
the  law  imposed  it  upon  the  defendant  as 
master.  We  think  the  facts  found  fail  to 
show  either  that  the  defendant  specially  as- 
sumed, or  that  the  law  imposed,  any  such 
duty.  If  the  defendant  specially  assumed 
any  such  duty,  that  was  a  fact  to  be  found 
by  the  trial  court,  either  expressly  or  by  nec- 
essary implication.  It  is  not  found  expressly, 
nor  by  necessary  implication.  The  question 
on  this  part  of  the  case  is  whether,  if  no  such 
duty  rested  upon  the  defendant  by  law,  the 
facts  found  warrant  the  conclusion,  as  matter 
of  law,  that  it  assumed  such  a  duty.  The 
strongest  thing  in  the  finding  in  favor  of  such 
a  conclusion  is  the  fact  that  the  defendant  as- 
sured the  plaintiff  that  the  staging  would  be 
entirely  safe;  but  this  fact,  taken  either  alone 
or  with  the  other  facts  found,  clearly  does  not 
warrant  eufy  such  conclusion  as  matter  of  law. 
The  assurance  was  given  at  the  very  time  that 
the  defendant  told  the  plaintiff  about  the 
strong  staging  that  had  been  already  erected 
and  in  use  in  the  building,  and  at  the  very  time 
when  plaintiff  was  informed  that  Caul  field, 
and  not  the  defendant,  was  to  see  to  the  stag- 
ing. What  the  defendant  said  to  the  plaintiff, 
as  detailed  in  the  finding,  falls  far  short  of  an 
agreement  to  be  responsible  for  the  staging  al- 
ready built,  or  to  be  built,  by  Caulfleld  or  his 
servants.  The  most  that  can  be  said  about  the 
finding  upon  this  point  is  that  it  contains  evi- 
dential facts  tending  to  prove  such  an  agree- 
ment, but  such  facts  do  not,  as  matter  of  law, 
constitute  such  an  agreement.  Taking  the 
finding  as  a  whole,  it  is  quite  clear  that  it  does 
not  show  that  the  defendant  specially  assumed 
the  duty  in  question.  In  justice  to  the  trial 
court,  we  ought  to  say  that  its  decision  is  not 
based  upon  the  ground  that  the  defendant  spe- 
cially assumed  any  such  duty,  but  upon  the 
ground  that  such  duty  was  imposed  by  law 
upon  the  defendant,  as  master,  under  the  cir- 
41  L.  R.  A. 


cumstances;  and  the  remaining  question  is 
whether  this  is  so. 

The  facts  clearly  show  that  Caulfield  was, 
before  and  at  the  time  the  plaintiff  went  to 
work  in  the  building.  In  the  exclusive  occupa- 
tion and  control  of  the  building  and  premises 
and  stadnff,  and  so  remainea  till  after  the 
plaintiff's  injurv.  The  building  was  in  New 
Britain.  The  cfefendant's  place  of  business  was 
in  Hartford,  where  plaintiff  worked  for  the 
defendant.  The  agreement  between  the  de- 
fendant and  Caulfield  was,  in  effect,  that  the 
defendant  should  furnish  a  skilled  workman 
to  place  the  ornament,  and  Caulfield  would 
furnish  staging  and  all  else.  The  plaintiff  was 
not  informed  of  the  details  of  this  agreement, 
but  this  is  of  no  importance  on  this  part  of  the 
case.  It  was  important  as  evidence  bearing 
upon  the  question  whether  the  defendant  spe- 
cially assumed  the  duty  to  furnish  staging, 
but  not  upon  the  question  whether  the  law  im- 
posed the  duty  upon  the  defendant  as  master. 
The  defendant  sent  the  plaintiff  from  Hart- 
ford to  this  church  building  in  New  Britain  to 
perform  this 'work.  The  defendant  bad  never 
been  in  possession  or  control  of  the  premises, 
even  temporarily,  up  to  the  time  the  plaintiff 
went  there.  It  never  was,  upon  the  facts 
found,  in  possession  or  control  of  these  prem- 
ises at  all,  in  any  such  sense  as  to  make  it  re- 
sponsible to  its  servants  for  their  safety.  The 
case,  then,  as  disclosed  by  the  record,  is  sim- 
ply the  ordinary  one  where  a  master,  without 
more,  sends  his  servant  to  work  upon  the 
premises  of  B,  at  B's  request.  In  such  case,  in 
the  absence  of  agreement  to  that  effect,  the 
law  does  not  impose  on  the  master  the  duty  of 
caring  for  the  safety  of  the  servant  upon  B's 
premises. 

There  is  error  in  the'judgment  complained  of , 
and  the  cause  is  remanded  for  the  assessment 
of  nominal  damages. 

The  other  Judges  concur,  except  Andrews^ 
Ch.  J.,  who  dissents. 


James  F.  CHAMBERLIN'S  APPEAL  From 
Probate. 

(70  Coon.  863.) 

1.  Intestate  property  wanted  for  dio- 
tributlon  Is  assets  for  an  administrator  de 
honU  non,  under  the  Connecticut  statutes,  even 
if  tbe  property  has  been  ^^administered"  within 
the  common-iaw  meaning  of  that  term. 

8.  An  administrator  de  bonis  non  has 
the  ri^htt  even  at  common  law,  to  re- 
ceive intestate  property  which  still  exist, 
in  specie,  unchanged  and  unconverted,  in  the 
hands  of  a  third  person,  who  has  no  leg-al  right  to 
it,  even  if  be  has  received  it  from  an  executor 
whose  accounts  have  been  settled  and  approved. 

8.  It  is  not  the  duty  of  the  court  of  pro- 
bate  to  pass  upon  the  le^^l  validity  of 
claims  sought  to  be  made  available  through 
the  appointment  of  an  administrator  de  Ixmiinon 
when  asked  to  appoint  him,  but  only  to  deter- 


NOTE.— On  the  question.  What  assets  pass  to  the 
administrator  de  bonis  noni— see  Hodge  v.  Hodge 
(Me.)  40  L.  R.  A.  88,  and  note. 
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mine  that  a  claim  Is  made  In  ffood  f  altta,  and  ap- 
pears to  have  some  foundation  in  faot  or  in  law. 
4.  A  court  of  probate  luMi  inddental 
power  to  constme  willa  <or  the  purpose  of 
deoldinff  whether  a  claim  under  them  is  made  in 
good  faith  and  is  or  is  not  prima  facie  utterly 
without  any  foundation  in  law  or  in  fact,  so  far 
as  this  is  necessary  to  determine  the  existence  of 
the  conditions  for  the  exercise  of  its  power  to 
appoint  administrators  de  bonis  non. 

(March  2.  1806J 

APPEAL  by  Adeline  L.  Sdow  and  Mary  E. 
Snow  from  a  judgment  of  the  Superior 
Court  for  Tolland  County  reversing  a  Judg- 
ment of  the  Probate  Court  which  refused  to 
appoint  admioistrators  de  bonis  non  for  the  es- 
tates of  Elijah  8.  Chapman  and  Eunice  Chap- 
man, deceased.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  Lewis  Sperry  and  Charles 
Phelps,  for  appellants: 

Not  only  is  no  further  administration  needed, 
but  the  appointment  of  an  administrator  de 
bonis  non  would  avail  nothing,  because,  upon 
the  facts  as  they  appear  of  record,  the  adminis- 
trator could  have  no  jurisdiction  in  the 
premises. 

AUop  V.  Mather,  8  Conn.  584,  21  Am.  Dec. 
708;  Ameriean  Bd,  of  Comrs.  for  Foreign  Mis- 
sions, 27  Conn.  844;  Schouler  Exrs.  &  Admrs. 
2d  ed.  §  408;  Woerner,  American  Law  of  Ad- 
ministration, p.  895;  2  Woerner,  American 
Law  of  Administration,  p.  748;  Beall  v.  New 
Mexico,  16  Wall.  540,  21  L.  ed.  294:  United 
States,  Wilson,  v.  Walker,  109  U.  8.  258,  27  L. 
ed.  927;  Wilson  v.  Arrick,  112  U.  8.  88,  28  L. 
ed.  617;  Fiskv.  Nortel,  9  Tex.  1«,  58  Am.  Dec. 
128;  Boyle  v.  Forbes,  9  Tex.  41;  Murphy  v. 
Menard,  14  Tex.  62;  Finn  v.  Hempstead,  24 
Ark.  117;  Wileoxony.  i2<j«e,  68  Md.  542;  Cat- 
lin  V.  HuestU,  11  Ohio  C.  C.  120. 

When  it  appears  that  sulistantially  all  of  the 
outstanding  debts  have  been  paid  by  the  parties 
entitled  to  the  fund,  under  the  terms  of  the 
decedent's  will,  the  appointment  of  an  admin- 
istrator to  close  up  the  estate  is  improper  as  in- 
volving unnecessary  expense. 

CnUin  v.  Huestis,  11  Ohio  C.  C.  120. 

Expressions  have  been  sometimes  used  which 
would  seem  to  iodicate  that  this  court  has 
heretofore  held  that  a  bequest  of  a  life  estate, 
with  remainder  over  to  the  heirs  of  the  life  ten- 
ant, is  void  as  contravening  the  statute  of  per- 
petuities. 

Welles  V.  Olcott,  Kirby  (Conn.)  118;  Chap- 
pel  V.  Brewster,  Kirby  (Conn.)  175;  Man  waring 
V.  Tabor,  1  Root,  79;  Allin  v.  Bvnce,  1  Root, 
96;  Borden  v.  Kingsbury,  2  Root,  39;  Hamil- 
ton V.  Ilempsted,  3  Day,  882;  Dart  v.  Dart,  7 
Conn.  250;  Allyn  v.  Mather,  9  Conn.  114;  Wil 
liams  V.  McGall,  12  Conn.  828;  Comstock  v. 
Comstock,  28  Conn.  849;  Rand  v.  Butler,  48 
Conn.  298;  Joeelyn  v.  Nott,  44  Conn.  55;  Al- 
fred V.  Marks,  49  Conn.  478;  Comstock  v.  Qay, 
61  Conn.  45;  Wheeler  v.  Fellotoes,  52  Conn.  238; 
Farnam  v.  Farnam,  58  Cono.  261;  Starrs 
Agri.  Selwol  v.  Whitney,  54  Conn.  842;  An- 
thony V.  Anthony,  55  Conn.  257;  New  Haven 
Young  Men*s  Inst,  v.  New  Haven,  60  Conn.  42; 
Leakey,  Watson,  60  Conn.  498;  Landers  v. 
DeU,  61  Conn.  189;  BelfieldY,  Booth,  QSCouu. 
299;  Morris  v.  Bolles,  65  Conn.  45;  Ketchum 
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V.  Corn,  65  Conn.  85;  Johnson  v.  Edmond,  65 
Conn.  498;  Johnson  v.  Webber,  65  Conn.  501; 
8t,  John  V.  Dann,  66  Conn.  401. 

In  the  case  at  bar  both  wills  had  run  their 
course.  The  property  had  already  vested  In 
the  beirs,  subject,  however,  of  being  devested 
by  the  right  of  Eunice  Chapman  to  expend  the 
principal.  This  is  not  an  action  upon  the  con- 
struction of  a  will  There  is  nothing  uncer- 
tain or  indefinite  regarding  the  terms  of  either 
will.  The  heirs  are  now  and  have  always 
been  the  children  of  Elijah  and  Eunice  Chap- 
man, and  the  sisters  of  DoremusD.  Chapman. 
The  propertv  has  never  been  in  danger  of  be- 
ing carried  beyond  the  line  drawn  by  the  stat- 
ute of  perpetuities.  No  danger  other  than  that 
of  a  mere  naked  possibility  ever  threatened 
the  property  given  by  the  will.  Both  wills 
have  been  approved  by  the  probate  court  and 
have  remained  on  file  for  a  term  of  years;  in 
their  provisions  the  parties  interested  have  ac- 
quiesced. 

In  St,  John  v.  Dann,  66  Conn.  404,  the 
court  held  the  provisions  of  the  will  valid,  al- 
though recognizing  the  possibility  of  their 
contravening  the  statute  of  perpetuities. 

Messrs.  William  Waldo  Hyde  and  Joel 
H.  Reed  for  appellee. 

Torrance,  J.,  delivered  the  opinion  of  the 
court: 

In  1879,  Mr.  Chapman  died,  leaving  a  will, 
in  which  he  gave  the  life  use  of  all  his  property 
to  his  wife,  and  at  her  death  he  gave  it  to  such 
person  or  persons  as  she  by  her  will  should 
appoint.  In  1880,  the  executor  under  this  will 
rendered  his  final  administration  account, 
which  was  accepted  and  allowed.  In  1884, 
Eunice,  the  wife  of  Mr.  Chapman,  died,  leav- 
ing a  will  in  which  she  appointed  Gelon  W. 
West  as  the  person  to  receive  all  the  estate  of 
her  husband  in  her  possession  at  her  decease, 
and  also  gave  to  him  the  entire  residue  of  her 
own  estate,  in  trust  to  pay  the  rents  and  profits 
of  the  entire  property  to  her  son,  Doremus,  dur- 
ing bis  life,  and  at  his  decease  to  distribute  the 
trust  property  to  those  persons  who  should  then 
be  bis  natural  heirs  at  law.  In  ^November,  1889, 
West,  the  trustee  and  executor  under  the  will 
of  Eunice,  filed  his  accounts  as  trustee  and  as 
executor,  which  were  duly  allowed  and  ac- 
cepted. He  then  had  in  his  possession  some- 
thing over  $15,000  belonging  to  the  trust  fund, 
consisting  of  both  real  and  personal  estate. 
He  resigned  his  office  of  trustee,  and  Mr.  Paulk 
was  appointed  his  successor  in  that  o£9ce. 
West  died  in  1890.  Paulk  has  acted  as  trustee 
under  the  will  of  Eunice  since  his  appoint- 
ment. In  December,  1896,  Doremus  died, 
leaving  a  will,  in  which  be  left  all  his  propertv 
to  his  widow.  The  execuior  under  that  will 
claimed  that  the  trust  property  in  Faulk's  hands 
at  the  death  of  Doremus  was  intestate  property 
belonging  to  the  estates  of  Elijah  and  Eunice, 
in  which  he  had  an  interest,  and  that  an  ad- 
ministrator de  bonis  non  upon  each  estate 
should  be  appointed,  in  order  that  said  claim 
might  be  tried  and  determined.  The  superior 
court  took  the  executor's  view  of  this  matter, 
and  the  principal  question  here  is  whether  it 
erred  in  so  doin^. 

The  claim  that  the  property  in  Paulk's 
I  hands  is  intestate  property  is  based  upon  the 
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assumptioD  that  the  gift  over  to  the  heirs  of 
Doremus,  io  his  mother's  will,  is  void.  The 
appellant's  claim,  in  substance.  (1)  that,  even 
on  the  assumption  that  the  property  in  Faulk's 
hands  is  intestate  estate,  it  would  not  be  assets 
in  the  hands  of  an  administrator  de  bonis  non, 
because  it  has  been  already  fully  administered, 
and  consequently  such  an  administrator  ought 
not  to  be  appointed,  for  he  would  have  nothing 
whatever  to  do;  (2)  that  the  question  whether 
the  property  is  or  is  not  intestate  estate  was  not 
properly  before  the  lower  court,  and  could  not 
be  determined  by  it;  (8)  that,  if  such  question 
was  before  it  for  determination,  it  should  have 
held  the  gift  over  to  be  valid,  and  not  void. 

The  first  claim  is  not  tenable.  It  is  based 
mainly  upon  rules  of  the  common  law  which 
were  never  adopted  in  this  state,  or  have  been 
changed  or  modified  by  statute,  or  have  little 
or  no  application  in  these  cases.  At  common 
law  "executors  and  administrators  took  the 
legal  title  to  the  goods  and  chattels  of  the  de- 
ceased; nor  were  they,  before  the  statute  of 
distribution  (22  &  23  Car.  II.  (1670) )  bound  to 
distribute  the  surplus  after  the  payment  of 
debts  and  legacies.  Both  held  in  autre  droit; 
and  therefore  neither  could  dispose  by  will  of 
the  property  remaining  in  specie;  but  both  had 
the  power,  while  living,  of  changins:,  altering, 
and  converting  the  property;  and  whatever 
was  thus  altered  or  converted  became  their 
own  goods,  ana  descended  on  their  deaths  to 
their  own  representatives.  Such  change  or 
conversion  of  the  goods  was  (so  far  as  regards 
the  administrator  de  bonis  non)  b.  complete  ad- 
ministration, and  put  them  as  effectually  be- 
vond  the  reach  of  his  commission  as  if  they 
had  never  belonged  to  the  testator  or  intestate." 
Coleman  v.  M'Murdo,  5  Rand.  (Va.)  51;  Potts, 
WoOerton,  v.  Smith,  3  Rawle,  861,  24  Am. 
Dec.  359;  Beall  v.  J^ew  MeHco,  16  Wall.  535, 
21  L.  ed.  202,  and  cases  cited  in  note  in  24  Am. 
Dec.  879.  A  somewhat  technical  meaning  was 
thus  given  to  the  word  "administered,"  so  far 
as  regarded  the  administrator  de  bonis  non.  As 
to  him.  goods,  chattels,  or  credits  of  the  de- 
cedent, changed,  altered,  or  converted  by  the 
executoror  administrator,  were  "administered." 
The  administrator  de  bonis  non  succeeded  only 
to  goods,  chattels,  and  credits  of  the  decedent 
which  had  not  been  administered;  and  goods, 
chattels,  and  credits  "not  administered"  meant 
goods,  chattels,  and  credits  which  had  been  the 
property  of  the  decedent  at  his  death,  and  re- 
mained in  specie,  unchanged  and  uncon- 
verted, when  the  administrator  de  bonis  non 
was  appointed.  Thus,  money  received  by  the 
former  executor  or  administrator  in  his  repre- 
sentative capacity,  and  kept  by  itself  separate 
from  bis  own  money,  is  regarded  as  "not  ad- 
ministered;" but,  if  mixed  and  mingled  with 
his  own  money,  so  that  its  identity  isgone,  it  is 
regarded  as  converted,  and  so  "administered" 
so  far  as  the  administrator  de  bonis  non  is  con- 
cerned. Beall  V.  New  Mexico,  16  Wall.  535, 
21  L.  ed.  292;  Marvel  y.  Babbitt,  143  Mass.  2i^6. 
The  administrator  de  bonis  non  was  regarded 
as  taking  the  specific  property  of  the  decedent 
as  his  immediate  successor,  and  not  as  succeed- 
ing to  a  prior  executoror  administrator;  hence 
there  was  said  to  be  no  priority  between  them. 
Suits  brought  by  or  against  the  predecessor 
could  not,  as  a  rule,  be  prosecuted  by  or  against 
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his  successor,  and  judgments  obtained  by  or 
against  the  predecessor  were  not  available  in 
favor  of  or  against  the  successor.  Alsop  v. 
Mather,  8  Conn.  584.  21  Am.  Dec.  703;  Ameri- 
can  Bd.  ofComrs,for  Foreign  Missions*  Appeal, 
27  Conn.  344. 

These  rules  of  the  common  law  have  been 
changed  or  modified  to  some  extent  in  many, 
if  not  most,  of  the  states,  including  our  own. 
The  rule  that  an  executor  or  an  administrator 
was  entitled  to  the  surplus  of  the  personal  estate 
after  the  payment  of  debis  was  never  adopted 
in  this  state.  Bacon  v.  Fairman,  6  Conn.  121- 
129.  They  are  regarded  here  as  mere  agents 
or  trustees  for  those  beneficially  entitled  to  the 
property  as  creditors,  legatees,  heirs,  or  distribu- 
tees. WoodJiouse  V.  Phelps,  51  Conn.  521-523; 
Bobbinsv.  (7o^7i^,52Conn.ll8,143;  Wilmerdinff 
V.  Rtiss,  33  Conn.  67.  And  it  is  now  made  a 
crime  for  any  executor  or  administrator  to 
"wrongfully  appropriate  and  convert  to  his 
own  use  the  money,  funds,  or  property"  of  the 
estate.  Gen.  Stat.  §  1579.  At  the  very  begin- 
ning of  this  century  it  was  by  statute  made  the 
duty  of  an  administrator  de  bonis  non  "to  ask 
for,  demand,  and  receive"  of  his  predecessor, 
"his  heirs  or  administrators,  all  the  goods  and 
effects  of  the  deceased,  and  also  all  the  books 
of  accounts,  bonds,  notes,  or  other  securities, 
documents,  or  papers  whatsoever,  touching 
the  estate,  which  may  be  needed  in  the  settle- 
ment thereof;"  and  it  was  further  then  pro- 
vided that  all  actions  at  law  or  in  equity,  pend- 
ing against  such  predecessor  when  he  went  out 
of  office,  should  survive,  and  might  be  prose- 
cuted by  or  against  his  successor.  Revision 
1808,  p.  271.  These  provisions,  in  substance, 
have  been  law  ever  since,  and  other  changes  in 
the  same  direction  have  been  made  from  time 
to  time,  as  shown  by  the  General  Statutes.  An 
executor  of  an  executor  is  no  longer,  as  at 
common  law,  entitled  to  administer  the  estate 
of  the  first  testator.  Gen.  Stat.  §  553.  When 
a  will  disposes  of  only  a  part  of  the  estate,  the 
executor  or  administrator  with  the  will  an- 
nexed is  ex  officio  the  administrator  of  the  in- 
testate estate.  Id.  §  564.  When  an  executor 
or  administrator  dies  before  completing  or  ac- 
counting for  his  trust,  his  personal  representa- 
tive must  settle  the  account  in  the  court  of 
probate,  and  pay  the  amount  found  due  to  the 
successor.  Id.  §617.  Courts  of  probate,  after 
the  removal  of  an  executor  or  administrator 
and  the  appointment  of  his  successor,  may 
enforce  the  delivery  of  property,  held  by  the 
former,  to  the  latter  "in  the  same  manner  as  a 
court  of  equity  might  do."  Id.  §  612.  Under 
§  445,  an  executor  or  administrator  paying 
money  or  delivering  property  pursuant  to  the 
order  of  a  court  of  "probate  having  jurisdiction 
is  protected  from  personal  liability,  even  if  the 
order  is  subsequently  set  aside,  but  the  prop- 
erty so  delivered  or  money  paid  may  be  re- 
covered, "by  the  person  entitled,  from  any 
person  receiving  or  in  possession  of  the  same. 
These  and  other  statutory  changes,  which  it  is 
unnecessary  to  refer  to,  have  modified  the 
doctrines  of  the  common  law  with  reference  to 
the  rights  and  duties  of  an  administrator  de 
bonis  non.  Under  the  changes  thus  made  in 
our  law,  this  court,  in  Pinney  v.  Barnes,  17 
Conn.  420,  held  that  money  of  the  estate  in 
the  hands  of  an  executor  removed  from  oflSce,. 
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*'no  matter  from  what  source  received,  oor 
for  whom  ultimately  destined,"  belonged  to 
the  administrator  de  bonis  non,  and  that  he 
was  the  proper  party  to  institute  proceedings 
to  recover  the  same  against  his  predecessor  m 
oflSce.  In  Atansfieid  v.  Lynch,  59  Conn.  320, 
12  L.  R.  A.  285,  it  was  held  that,  where  an 
executor  had  paid  over  money  of  the  estate 
by  mistake  to  a  creditor,  the  administrator 
de  bonis  non  could  sue  for  and  recover  from 
the  creditor  the  money  so  paid.  In  that  case 
the  money  so  paid  by  the  executor  wrong- 
fully or  mistakenly  was  an  asset  of  the  estate 
which  had  been  ''administered"  by  him, 
withiD  the  technical  common-law  meaning  of 
that  word;  but  this  fact  was  not  allowed  to 
defeat  the  right  of  the  administrator  to  sue  for 
and  recover  it. 

If,  then,  the  property  here  in  question  is 
intestate  estate,  and  has  already  been  * 'ad- 
ministered," within  the  common-law  meaning 
of  that  term,  so  that  under  the  rules  of  that 
law  an  administrator  de  bonis  nan  could  not 
claim  it,  nor  administer  it.  still  we  think  that 
under  oifr  law  such  an  administrator  would 
be  entitled  to  claim  and  recover  and  ad 
minister  it.  It  does  not  appear  to  be  wanted 
to  pay  debts,  but,  if  it  be  intestate  property, 
it  is  wanted  for  distribution,  and  administra- 
tion .is  never  complete  until  the  assets  of  the 
estate  have  been  turned  over  to  those  right- 
fully entitled  to  them.  But,  even  if  the 
strict  rules  of  the  common  law  are  to  govern 
in  this  matter,  we  think,  on  the  facts  found, 
that  the  administrator  de  bonis  non  would  be 
entitled  to  recover,  hold,  and  administer  this 
property  if  intestate.  It  is  found  that  the 
property  in  Paulk's  bands  is  substantially  the 
same  identical  property  which  belonged  to 
£lijah  and  to  Eunice  Chapman.  It  still  exists 
in  specie,  unchanged  and  unconverted,  so  far 
as  api^ears,  in  the  hands  of  a  third  person, 
who,  if  it  be  intestate  property,  has  no  legal 
right  to  it.  Under  these  circumstances,  it 
would,  even  under  the  rules  of  the  common 
law,  go  to  the  administrator  de  bonis  non,  Beall 
V.  NevD  Mexico,  16  Wall.  535.  21  L.  ed.  292. 
In  either  view  of  this  matter,  then,  if  the 
property  is  in  fact  intestate,  we  think  the  ad- 
ministrator de  bonis  non  of  the  estates  of 
Elijah  and  Eunice  Chapman  is  entitled  to  re- 
cover, hold,  and  administer  it  as  assets  of 
those  estates.  Indeed,  he  is  the  only  person 
who  can  properly  do  so.  Pinney  v.  Barnes, 
17  Conn.  420.  The  appellants  say  that  the 
distributees  of  Elijah  and  Eunice  can  sue  for 
and  recover  it,  and  divide  it  among  them- 
selves, all  the  debts  having  been  paid.  But 
who  are  the  distributees?  That  question  must 
be  settled  by  the  court  of-  probate,  and,  in 
order  that  it  may  do  so,  "it  is  plainly  essen- 
tial that  such  an  estate  [an  intestate  estate] 
should  be  pending  for  settlement  in  said  court, 
in  the  orderly  and  prescribed  wav."  Connec- 
ticut Trust  cfe  8.  D.  Co,  v.  Secviriiy  Co,  67 
Conn.  438,  442.  And,  to  secure  this  essential 
in  the  cases  at  bar,  the  executor  of  both 
estates  being  dead,  and  no  successor  ever 
having  been  appointed,  it  is  necessary  that 
an  administrator  de  bonis  non  upon  each 
estate  should  be  appointed.  The  claim  of 
the  appellants  that  Paulk  was  appointed  as 
the  successor  of  West  in  the  administration,  i 
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and  was  now  administrator,  is  not  borne  out 
by  the  finding,  and  need  not  be  further  con- 
sidered. 

The  other  two  grounds  of  error  claimed  may 
be  considered  together.  They  are  briefly,  first, 
that  the  court  &low  erred  in  construing  the 
wills  at  all:  and  second,  that  it  erred  in  holding 
that  the  gift  over  in  Eunice's  will  was  void. 
The  power  to  determine  dirtclly  and  conclu- 
sively the  construction  to  be  given  to  wills  is 
not  committed  to  the  court  of  probate,  nor  to 
the  superior  court  sitting  as  an  appellate  court 
of  probate.  Such  a  power  involves  the  right 
to  try  and  finally  determine  disputed  titles  to 
property,  real  and  personal,  and  this  is  not 
given  to  those  courts.  Hewitt's  Appeal,  03 
Conn.  24;  Mallory*s  Appeal,  62  Conn.  218; 
Cone's  Appeal,  68  Conn.  84.  But,  though  the 
court  of  probate  cannot  directly  try  and  finally 
determine  questions  of  title  to  personal  prop- 
erty, it  has  the  power  to  pass  upon  them  inci- 
dentally and  indirectly,  and  for  some  specific 
purpose,  whenever  such  an  incidental  power  is 
neqessary  to  the  exercise  of  a  Jurisdiction  con- 
fessedly conferred  upon  it.  Thus  it  has  been 
held  that,  although  it  is  not  competent  for  the 
court  of  probate  to  determine  directly  the 
amount  or  validity  of  creditors'  claims  it  had 
power,  in  its  settlement  of  the  administration 
account,  to  decide  on  the  validity  of  the  claims 
of  creditors  paid  by  the  administrator  or  exec- 
utor, so  far  as  it  respects  the  allowance  of  such 
payments  in  his  account  {Edmond  v.  Canfield, 
8  Conn.  87);  and  that  it  had  the  incidental 
power  to  determine  who  the  heirs  are  "for  the 
particular  purpose  of  completing  the  settle- 
ment of  the  estate,  and  in  order  that  the  exec- 
utor may  be  protected"  {Davenport  v.  HicJuirds, 
16  Conn.  310,  319).  The  court  of  probate  has 
the  exclusive  power  to  appoint  executors  and 
administrators,  under  conditions  prescribed  by 
law;  and  in  determining  in  a  given  case  whether 
it  will  exercise  that  power,  it  must  possess  the 
incidental  power  to  decide,  subject  to  review 
on  appeal,  whether  the  conditions  for  the  exer- 
cise of  its  power  to  appoint  exist;  and  this  may 
include,  in  cases  like  the  present,  the  power  to 
construe  wills,  for  the  purpose  of  deciding 
whether  the  claim  made  under  them  is  made 
in  good  faith,  and  whether  it  is  or  is  not  prima 
facie,  utterly  without  any  foundation  in  law  or 
in  fact. 

In  the  cases  at  bar,  the  executor  of  Doremus 
claimed  before  the  probate  court  that  the  prop- 
erty in  question  here  was  intestate  estate  be- 
cause the  gift  over  in  the  will  of  Eunice  Chap- 
man was  void ;  that,  if  that  were  so,  part  of  said 
property  belonged  to  him  as  the  representative 
of  Doremus;  that  the  executor  upon  both  es- 
tates was  dead,  and  no  one  had  been  appointed 
in  his  stead;  and  that  he  desired  to  have  an  ad- 
ministrator de  bonis  non  appointed  upon  each 
estate,  to  the  end  that  he  might  properly  pros- 
ecute his  claim.  These  claims  he  also  made  in 
the  superior  court.  It  was  the  province  and 
duty  of  both  courts  to  look  at  the  wills,  and  to 
construe  them,  to  the  extent  and  for  the  pur- 
pose of  determining  whether  the  claims  were 
made  in  good  faith,  and  whether  they  were  or 
were  not  utterly  without  foundation  in  law  or 
in  fact.  Further  tflan  this  they  were  not  bound 
to  go.  It  was  not  within  the  province  of  either 
court,  nor  was  it  its  duty,  to  pass  finally  upon 
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the  validity  of  the  executor's  claim  that  the  gift 
over  was  void,  nor  did  the  superior  court,  we 
think,  attempt  to  do  this.  In  Woodkoute  v. 
Phelps,  51  Conn.  531,  an  administrator  de  bonis 
non  was  appointed,  though  it  turned  out  that 
there  was  nothing  for  him  to  do.  In  /State  v. 
8mWi,  52  Conn.  657,  such  an  administrator 
was  appointed,  although  it  turned  out  that 
there  was  no  property  belonging  to  the  estate. 
In  Connecticut  Trust  <fc  8.  D.  Co.  ▼.  Security 
Co.  67  Conn.  488,  such  an  administrator  was 
appointed,  although  it  was  claimed  that  the 
property  sought  to  be  recovered  through  him 
had  never  vested  in  his  decedent.  In  these 
and  cases  like  them  it  is  not  the  duty  of  the 
court  of  probate,  when  asked  to  appoint  an  ad- 
ministrator de  bonis  non,  to  pass  upon  the  legal 


validity  of  the  claims  sought  to  be  made  avail- 
able through  such  an  appointment.  MaUory's 
Appeal,  62  Conn.  218.  It  is  enough  that  the 
claim  is  made  in  good  faith,  and  appears  to 
have  some  foundation  in  fact  or  in  law.  If 
the  claim  of  the  executor  was  made  in  good 
faith,  and  did  not  prima  facie  appear  to  be 
utterly  without  reason  or  foundation  in  fact  or 
in  law,  and  if  the  appointments  might  avail  the 
executor,  then  we  think  that,  upon  the  other 
facts  found,  it  was  the  duty  of  the  probate 
court  to  make  them. 

In  this  view  of  the  law,  there  is  no  error  ap- 
parent on  the  record. 

The  other  Judges  concur. 
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1.  The  reasonableness  or  unreasona- 
bleness of  an  ordinance  or  reflrnlation 
prohibitiniif  any  person  to  ride  on  the 
streets  a  bicycle  having  handlebars  of  which 
the  lower  end  is  on  a  plane  more  ttian  4  loches  be- 
low the  top  of  the  saddle  at  its  center  is  more  or 
less  a  question  of  fact  depending  on  the  proof  as 
to  the  safety  of  such  a  vehicle  when  used  by  a 
person  of  ordinary  care  and  skill  in  riding. 

8.  Extrinsic  evidence  is  admissible  to 
show  that  an  ordinance  or  regulation  is  unrea- 
sonable, arbitrary,  and  oppressive  in  its  opera- 
tion. 

8.  A  decision  that  a  refirulation  is  rea- 
sonable upon  its  fkce*  as  matter  of  law, 
without  regard  to  the  facts  in  proof,  is  subject  to 
review,  although,  if  the  court  had  decided  the 
question  as  it  should  have  done,  as  a  question  of 
fact,  there  could  have  been  no  appeal. 

(May  8. 1808.) 

ERROR  to  the  Police  Court  for  the  District 
of  Columbia  to  review  a  judgment  con- 
victing defendant  of  violating  an  ordinance 
against  using  a  bicycle  with  the  handlebars 
more  than  4  inches  below  the  seat.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  S.  Mackall  for  plaintiff  in  error. 

Messrs.  S.  T.  Thomas  and  A«  B.  Duvall, 
for  defendant  in  error: 

The  joint  resolution  of  Congress,  approved 
February  26, 1892,  authorizes  the  Commission- 
ers to  make  and  enforce  all  such  reasonable 
and  usual  police  regulations  in  addition  to 
those  already  made  under  act  of  January  26, 
lb87,  as  they  may  deem  necessary  for  the  pro- 
tection of  lives  and  limbs,  health,  comfort,  and 
-quiet  of  all  persons,  and  the  protection  of  all 
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property  within  the  District  of  Columbia, 
/ongress  intended  thereby  to  increase  the  pow- 
ers of  the  commissioners  to  the  full  extent  of 
those  frequently,  if  not  generally,  intrusted  to 
municipal  corporations. 

Baltimore  db  0.  R.  Co.  v.  District  of  Co- 
lumbia, 10  App.  D.  C.  111. 

Whether  the  regulation  in  question  is  unrea- 
sonable can  only  be  determined  by  experience. 
Baltimore  cfe  0.  R.  Co.  v.  District  of  Colum- 
bia, 10  App.  D.  C.  Ill;  Twilley  v.  Perkins,  77 
Md.  260,  19  L.  R.  A.  684. 

AWey,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  brought  here  on  writ  of  error 
from  the  police  court  of  this  district,  and  pre- 
sents the^  Question  of  the  right  to  ride  bicycles 
of  a  certain  structure  on  the  streets  of  the  city 
of  Washington,  in  violation  of  the  terms  of 
police  regulation  No.  80. 

The  defendant,  Frederick  W.  Mooi«,  the 
plaintiff  in  error,  was  charged  by  information 
in  the  court  below,  with  having,  on  the  6th 
day  of  January,  1898,  on  Sixth  street,  in  the 
city  of  Washington,  ridden  a  certain  bicycle, 
"with  the  lower  end  of  the  handle  bars  on  a 
plane  lower  than  4  inches  below  the  top  of  the 
saddle  at  its  center,  contrary  to  and  in  viola- 
tion of  the  police  regulations  of  the  District 
of  Columbia."  The  defendant  pleaded  not 
guilty, and  was  tried  and  convicted,  and  was 
sentenced  to  pay  a  fine  of  $5,  and  in  default 
thereof  to  stand  committed  to  the  workhouse 
for  fifteen  days. 

The  commissioners  of  this  district  are  au- 
thorized by  the  act  of  Congress  of  January  26, 
1887.  to  make  and  enforce  usual  and  reasona- 
ble police  regulations,  and,  among  other  things, 
"to  regulate  the  movements  of  vehicles  on  tne 
public  streets  and  avenues,  for  the  preserva- 
tion of  order  and  protection  of  life  and  limb." 
and,  in  addition  to  this  provision,  the  commis- 
sioners, by  joint  resolution  of  Congress  of  Feb. 


NOTK.— As  to  regulation  of  bicycle  riding,  see 
Twilley  v.  Perkins  (Md.)  19  L.  ft.  A  683,  and  note. 

As  to  negligence  in  riding  bicycle,  see  Peltier  v. 
Bradley,  D.  ft  C.  Co.  (C!onn.)  3S  L.  R.  A.  661;  Thomp- 
son V.  Dodge  (Minn.)  28  L.  R.  A.  608;  Myers  v.  Hinds 
41  L.  R.  A. 


(Mich.)  88  L.  R.  A.  856:  Everett  v.  Los  Angeles 
Ck>n8oL  Electric  R.  Ck>.  (CaL;  84  L.  R.  A.  850;  Cook 
V.  Fogarty  (Iowa)  88  L.  R.  A.  488. 

As  to  riding  on  sidewalk,  see  Com.  t.  Forrest 
(Pa.)29L.R.  A.  86& 
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ruary  26,  1892,  "are  authorized  and  empow- 
ered to  make  and  enforce  all  such  reasonable 
and  usual  police  regulations  as  they  may  deem 
necessary  for  the  protection  of  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and  the 
protection  of  all  properly  within  the  District 
of  Columbia." 

It  was  in  pursuance  of  the  power  thus  dele- 
gated that  the  commissioners  of  the  District 
made  and  published,  among  others,  the  follow- 
ing regulation  relating  to  the  use  of  bicycles 
on  the  streets  and  avenues  of  the  cit^,  and 
which  reflation  was  in  force  at  the  time  of 
the  commission  of  the  offense  charged. 

Article  X.,  g  80,  as  amended,  provides  that 
"every  bicycle  on  a  public  hif^hway  shall  at 
all  times  be  under  the  control  of  the  rider. 
And  inasmuch  as  safety  in  passing  with  rapidly 
moving  vehicles  requires  that  the  riders  or 
drivers  approaching  each  other  shall  be  able 
to  judge  of  the  probable  movement  of  the  ap 
proacbing  vehicle,  no  cycle  shall  be  ridden  on 
the  streets  within  the  city  limits  with  the  lower 
end  of  the  handlebar  on  a  plane  lower  than 
4  inches  below  the  top  of  the  saddle  at  its 
centre,  and  the  rider  shall  at  all  times  keep  his 
head  in  such  a  position  as  to  command  a  view 
ahead  of  not  less  than  800  feet.  But  this  pro- 
vision shall  not  be  applicable  to  members  of 
the  bicycle  squad  of  the  police  force." 

At  the  trial  it  was  proved,  in  support  of  the 
prosecution,  and  the  facts  as  proved  were 
admitted  to  be  true,  that  on  the  8th  day 
of  January,  1898,  the  defendant  was  riding  on 
a  bicycle  on  one  of  the  streets  of  the  city,  and 
that  the  lower  end  of  the  handlebars  on  said 
bicycle  were  on  a  plane  lower  than  4  inches,  to 
Wit,  betwen  7and  8  inches  below  the  top  of  the 
saddle  at  its  center;  that  the  defendant  was  in 
all  other  respects  complying  with  the  provi- 
sions of  §  80  of  the  police  regulations.  And, 
this  being  all  the  evidence  offered  in  chief,  the 
prosecuting  attorney  rested  the  case. 

The  defendant  then  proved  by  quite  a  num- 
ber of  witnesses,  many  of  whom  were  expert 
bicycle  riders,  that  the  effect  of  enforcing  the 
regulation  would  be  to  deprive  the  defendant 
and  many  others  of  the  use  of  their  private 
property,  by  preventing  the  use  of  their  bicy- 
cles, constructed  as  that  belonging  to  the  de- 
fendant; and  that  said  regulation  was  unusual 
and  unreasonable,  and  that  it  was  unnecessary, 
unjust,  and  oppressive.  The  prosecution  then 
produced  evidence  in  rebuttal  by  quite  a  num- 
ber of  witnesses,  to  show  the  contrary  of  the 
facts  proved  on  the  part  of  the  defendant. 

Upon  the  evidence  thus  produced,  and  upon 
the  whole  case,  the  defendant  asked  the  court 
to  rule,  as  matter  of  law,  that  the  portion  of  the 
80th  section  of  the  police  regulations  herein- 
before quoted,  relating  to  bicycles,  requiring 
the  lower  end  of  the  handle  bars  on  such  ve- 
hicles to  be  on  a  plane  not  lower  than  4  inches 
below  the  top  of  the  saddle  at  its  centre,  (1)  is 
unconstitutional  and  void;  (2)  that  the  com- 
missioners had  no  power  to  enact  any  such 
regulation;  (8)  that,  even  if  the  commissioners 
had  the  general  power  to  enact  a  regulation  up- 
on the  subject,  that  said  portion  of  said  regular 
tion  here  involved  is  unreasonable,  unjust, 
and  oppressive,  and  deprives  the  defendant  of 
the  use  and  enjoyment  of  his  property.  But 
the  court  refused  to  make  any  of  the  rulings 
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as  requested;  and  ruled  that  the  portion  of 
the  regulation  here  in  question  was  constitu- 
tional and  valid;  that  the  commissioners  had 
power  to  make  the  regulation;  and  that  the 
regulation  on  its  face  was  usual,  reasonable, 
and  valid;  and  thereupon  convicted  the  de- 
fendant. From  which  rulings  the  defendant 
excepted. 

The  several  ruling  were  assigned  as  error 
at  the  hearing  in  this  court. 

With  respect  to  the  question  of  the  uncon- 
stitutionality of  the  regulation  attempted  to 
be  enforced,  we  are  clearly  of  the  opinion  that 
there  is  no  foundation  for  that  objection. 
The  power  of  Congress  over  this  District  is 
plenary;  and  the  power  delegated  to  the  com- 
missioners bv  the  act  of  1887,  and  the  joint 
resolution  of  1892,  is  sufficiently  comprehen- 
sive to  embrace  the  power  to  malce  and  enforce 
the  regulation  complained  of  by  the  defendant. 
The  limitations  or  restrictions  imposed  by  the 
acts  of  Congress  upon  the  exercise  of  the  power 
are  only  that  the  regulations  made  in  pur- 
suance thereof  shall  be  both  reasonable  and 
usual  in  their  character  and  manner  of  enforce- 
ment. If  it  be  shown  and  determined  that 
the  regulations,  or  any  material  parts  thereof, 
are  unusual  or  unreasonable,  they  would  be 
inoperative  and  void,  to  the  extent  that  they 
are  so  unusual  or  unreasonable,  because,  in 
such  case  they  would  not  be  within  the  power 
delegated  by  Congress.  For  it  is  a  settle 
principle  that  municipal  ordinances  or  regula- 
tions cannot  enlarge  or  change  the  legislative 
grant  of  power  to  the  municipal  agency. 

And  even  without  respect  to  the  special  lim- 
itations or  restrictions  imposed  by  the  acts  of 
Congress.and  in  the  absence  of  express  delega- 
tions of  authority,  all  by  laws,  ordinances,  and 
police  regulations  of  municipal  corporations 
must  be  reasonable,  and  not  inconsistent  with 
any  statute  of  the  legislature,  nor  with  the 
general  principles  of  the  common  law  that 
prevails  in  the  state  or  district,  particularly 
those  having  relation  to  the  liberty  of  the  citi- 
zen or  the  right  of  private  property.  Nor 
must  any  ordinance  or  regulation  be  unneces- 
sarily oppressive  to  the  citizen;  nor  can  an 
ordinance  or  regulation  be  legally  made  and 
enforced  which  contravenes  a  common  right, 
unless  the  power  to  do  so  be  plainly  conferred 
bv  legislative  grant.  1  Dill.  Mun.  Corp.  §§  319, 
820.  825;  Tick  Wo  v.  Hopkins,  118  U.  S.  366. 
871,  SOL.  ed.220,  226. 

But  the  municipal  government  usually  pos- 
sesses the  power,  either  by  express  grant,  as  in 
the  present  case,  or  by  virtue  of  their  general 
authority,  to  make  bylaws  and  ordinances 
relating  to  the  public  safety  and  good  order  of 
the  inhabitants;  to  regulate  the  rate  of  speed 
of  the  travel  of  vehicles  in  the  public  streets; 
the  route  or  street  over  which  omnibuses, 
stagecoaches,  drays,  etc.,  may  run;  the  time 
of  day  in  which  the  streets  may  be  used  for 
certain  purposes;  to  interdict  stoppages  in  the 
streets  to  the  delay  of  others;  to  exclude  ve- 
hicles of  all  kinds  from  entering  upon  or 
passing  over  the  sidewalks,  etc.  And  it  has  * 
been  decided  in  many  cases  that  bicycles  and 
tricycles  are  vehicles  within  the  meaning  of 
that  term,  and  are  subject  to  municipal  regu- 
lation as  are  other  vehicles  that  travel  upon 
the  streets.  TwilUy  v.  Perkin%,  77  Md.  260.  19 
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L.  R.A.68i;  State  v.  Yopp,  97N.C.  477;  Tay- 
lor V.  Ooodwin,  L.  R  4  Q.  B.  Div.  228.  The 
public  safety  and  conveDience  may  require 
regulations  of  this  character,  but  they  must 
not,  unless  made  by  virtue  of  specific  author- 
ity, be  unreasonable, or  improperly  in  restraint 
of  trade.or  of  the  exercise  of  personal  rights,  or 
of  the  lawful  use  of  private  property.  Com. 
V.  Stodder,  2  Cush.  562. 48  Am.  Dec.  679;  Com. 
V.  Robertwn,  5  Cush.  488. 

But  in  a  case  such  as  the  present,  the  ques- 
tion whether  the  regulation  is  reasonable  or 
unreasonable  and  oppressive  to  the  citizen, 
in  the  exercise  of  his  rights  and  in  the 
use  of  his  private  property,  is  more  or  less 
a  question  of  fact.  The  bicycle  is  a  ve- 
hicle of  comparatively  recent  use  upon  the 
streets,  and  is  of  various  construction.  Its 
safe  use  upon  the  streets  may  depend  greatly 
upon  the  expertness  of  the  rider,  as  well  as 
upon  the  construction  of  the  vehicle  itself. 
If  the  vehicle,  such  as  that  of  which  the  de- 
fendant is  accused  of  riding  on  the  streets,  is 
ordinarily  safe  to  persons  traveling  the  streets, 
when  used  by  a  person  of  ordinary  care  and 
skill  in  riding,  then  there  would  aeem  to  be 
no  reasonable  necessity  for  excluding  the  use 
of  such  vehicle  on  the  streets;  and  the  regula- 
tion by  which  such  vehicle  is  excluded  from 
the  streets  may  be  said  to  be  unreasonable, 
and  to  operate  to  deprive  the  defendant  of 
the  lawful  use  of  his  property.  But.  on  the 
other  hand,  if  the  ordinary  and  reasonably 
careful  use  of  the  vehicle  on  the  streets  in  any 
manner  tends  to  endanger  and  annoy  the  trav- 
eling public  on  the  streets,  and  this  by  reason 
of  the  non-conformity  in  the  construction  of 
the  vehicle  to  the  requirement  of  the  regulation, 
then  the  regulation  is  reasonable  and  proper, 
as  applied  in  restraint  of  the  use  of  the  vehicle 
on  the  streets. 

The  regulation  is  required  to  be  reasonable 
and  usual;  and  it  was  competent  to  the  de- 
fendant to  show  that,  in  its  application  to  his 
vehicle,  it  is  both  unusual  and  unreasonable, 
and  therefore  unnecessary  to  effect  the  pur- 
poses contemplated  by  the  acts  of  Congress  un- 
der which  the  regulation  was  made.  He  in- 
troduced evidence  for  this  purpose,  but  that 
evidence  appears  not  to  have  been  considered 
by  the  court  below,  in  holding  the  regulation 
to  be  reasonable  and  valid  on  its  face,  without 
regard  to  extrinsic  facts.  In  this  we  think 
the  court  erred.  The  court  should  have  con- 
sidered the  facts  as  proved,  in  connection 
with  the  regulation. 

In  holding  that  the  regulatiop  "on  its  face 
was  usual,  reasonable,  and  valid,''  the  court, 
of  course,  excluded  all  consideration  of  the 
evidence  introduced  by  both  the  defendant 
and  prosecution.  But,  as  we  have  said,  it 
was  the  right  of  the  defendant  to  show,  if  he 
could,  by  introducing  extrinsic  evidence,  that 
the  regulation  was  both  unusual  and  unrea- 
sonable as  applied  to  his  vehicle,  and  this 
could  only  be  done  by  the  practical  test  of 
experience  of  those  capable  of  making  an  or- 
dinary skilful  use  of  the  particular  vehicle, 
or  vehicles  constructed  on  the  same  plan  and 
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model — by  showing  that  the  ordinary  use  of 
such  vehicles  was  reasonably  safe  to  the  streets 
and  traveling  public  thereon.  The  onus  of 
thus  showing  rests, 'of  course,  upon  the  de- 
fendant. 

**What  is  reasonable,"  says  Dillon  (Mun. 
Corp.  vol.  1,  §  838),  "depends  upon  the  nature 
of  the  offense  [charged]  and  the  circumstances.  '* 
Of  course,  the  circumstances  must  be  shown 
and  considered.  The  question  of  the  right  to 
introduce  extrinsic  evidence  to  show  that  the 
ordinance  or  regulation  sought  to  be  enforced 
was  unreasonable,  arbitrary,  and  oppressive  in 
its  operation,  is  fully  illustrated  by  the  cases 
of  Yiek  Wo  and  Wo  Lee  v.  Hopkins,  118  U.  S. 
856.  80  L.  ed.  220.  In  those  cases,  extrinsic 
evidence  of  the  application  of  the  ordinances 
and  the  manner  of  their  execution  was  admit- 
ted; and  the  court,  in  referring  to  the  aid  de- 
rived from  the  extrinsic  evidence,  said:  "In 
the  present  cases  we  are  not  obliged  to  reason 
from  the  probable  to  the  actual,  and  pass  upon 
the  validity  of  the  ordinances  complained  of, 
as  tried  merely  by  the  opportunities  which 
their  terms  afford,  of  unequal  and  unjust  dis- 
crimination in  their  administration.  For  the 
cases  present  the  ordinances  in  actual  opera 
tion  and  the  facts  shown  establish  an  adminis- 
tration directed  so  exclusively  against  a  par- 
ticular class  of  persons  as  to  warrant  and  re- 
quire the  conclusion  that, whatever  may  have 
been  the  intent  of  the  ordinances  as  adopted, 
they  are  npiOied  by  the  public  authorities 
charged  with  their  administration,  and  thus 
representing  the  state  itself,  with  a  mind  so 
unequal  and  oppressive  as  to  amount  to  a 
practical  denial  by  the  state  of  that  equal  pro- 
tection of  the  laws  which  is  secured  to  the 
peti I  loners,  as  to  all  other  persons,  by 
the  broad  and  benign  provisions  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States."  Page  873.  30  L.  ed.  227.  See  also 
the  case  of  BaHimore  d  0.  It  Co.  v.  Dutrict 
of  Columbia,  10  App.  D.  C.  111. 

By  the  act  of  Congress  of  March  2,  1897. 
providing  for  writs  of  error  from  this  court  to 
the  police  court  of  this  district,  this  court  has 
no  power  to  review  and  decide  upon  the  facts 
of  the  case.  Its  power  is  of  a  special  nature, 
and  that  is  to  review  questions  of  law  that 
have  been  presented  to  and  decided  or  refused 
to  be  decided,  by  the  court  below  and  cer- 
tified to  this  court  by  bill  of  exception.  The 
question  of  fact,  as  presented  to  the  court 
below,  as  to  whether  the  facts  on  proof  were 
sufficient  to  show  that  the  regulation  in  ques- 
tion was  reasonable  or  unreasonable,  is  a  ques- 
tion, on  the  proof  in  the  case,  that  this  court 
is  without  authority  to  decide  the  one  way  or 
the  other.  But  where,  as  in  this  case,  the 
court  erroneously  rules  upon  the  construc- 
tion and  application  of  the  regulation  in 
question,  upon  its  face  alone,  and  without  re- 
gard to  the  facts  in  proof,  there  is  such  error 
in  law  as  requires  this  court  to  reverse  the 
judgment  and  to  remand  the  cause  that 'a 
new  trial  may  be  had. 

The  Judgment  below  is  therefore  reversed,  and 
anew  trial  awarded;  and  it  is  so  ordered. 
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*A  child  has  no  rl^ht  of  action  for  tbe 

homicide  of  its  siepfaiher. 

(March  24, 1808.) 

ERROR  to  Ihe  Mucon  City  Court  to  review 
a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  tbe 
alleged  negligent  killing  of  plaintifiTs  step- 
father.    Affirmed, 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Marion  W.  Harris  for  plaintiff  in 
error. 

Jf'  S9r8,  Dessan,  Bartlett,  A  Harris  for 
defendant  in  error. 

Laewis,  J.  .delivered  tbe  opinion  of  the  court: 
Tbe  question  made  in  this  case  arose  as  fol- 
lows: Suit  was  brought  by  three  minor  chil- 
dren, by  their  next  friend,  to  recover  damages 
from  the  defendant  company  by  reason  of  its 
negligence,  whereby  Jim  Price,  the  stepfather 
of  the  plaintiffs,  was  killed.  It  is  alleged  that 
plaintiffs  are  the  only  heirs  of  Price,  he  having 
left  no  widow  and  no  other  children,  and  that 
be  married  their  mother  eight  years  prior  to  his 
death;  and,  from  the  time  of  said  marriage  to 
the  day  of  his  death,  he  maintained  and  sup- 
ported plaintiffs  as  his  children,  rearing  them 
in  his  own  home, feeding,  clothinir,-  and  school- 
ing them,  and  exercising  over  them  complete 
parental  control,  by  consent  of  their  mother 
and  of  themselves;  and  that  such  relation  con- 
tinued up  to  date  of  his  death,  up  to  which 
time  he  not  only  contributed  to  their  support, 
but  they  were  entirely  dependent  upon  him  for 
a  livelihood.  The  action  was  dismissed  on 
demurrer,  on  the  ground  that  stepchildren 
have  no  right  of  action  for  a  homicide  of  a 
stepfather,  under  tbe  law  of  Georgia.  To 
this  ruling  of  the  court  the  plaintiffs  excepted. 
Tbe  plaintiffs  base  their  action  upon  this 
provision  of  the  Civil  Code:  '*A  widow,  or,  if 
DO  widow,  a  child  or  children,  may  recover 
for  the  homicide  of  tbe  husband  or  parent: 
and  if  suit  be  brought  by  tbe  widow  or  chil- 
dren, and  Ybe  former  or  one  of  the  latter  dies 
pending  the  action,  the  same  shall  survive  in 
the  first  case  to  the  children,  and  in  the  latter 
to  the  surviving  child  or  children.  The  hus- 
band may  recover  for  tbe  homicide  of  his  wife, 
and  if  she  loaves  child  or  children  surviving, 
aaid  husband  and  children  shall  sue  jointly, 
and  not  separaiely,  with  the  right  to  recover 
tbe  full  value  of  the  life  of  the  deceased,  as 
shown  by  tbe  evidence,  and  with  the  right  of 
survivorship  as  to  said  suit  if  either  die  pend- 
ing the  action.  A  mother,  or,  if  no  mother,  a 
father,  may  recover  for  the  homicide  of  a  child 
minor  or  »ui  jvris,  upon  whom  she  or  he  Is  de- 
pendent, or  who  contributes  to  his  or  her  sup- 
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port,  unless  said  child  leave  a  wife,  husband, 
or  child.  Said  mother  or  father  shall  be  enti- 
tled to  recover  the  full  value  of  the  life  of  said 
child."  §  8828.  The  clear  meaning  of  these 
words  in  the  first  sentence  quoted  is  that  a 
widow  may  recover  for  the  homicide  of  her 
husband,  and.  if  no  widow,  a  child  or  children 
may  recover  for  the  homicide  of  the  father.  It 
is  contended  in  this  case  that  the  stepfather 
stands  in  loco  parentis  as  to  his  stepchildren, 
and  that  the  latter,  may  recover  damages  for 
the  negligent  homicide  of  tbe  former.  Our 
attention  has  been  called  to  no  authority  in 
which  it  has  ever  been  decided  that  the  word 
**parent,"  either  in  the  legal  or  ordinary  ac- 
ceptation of  that  term,  includes  a  stepfather  or 
stepmother.  It  is  true  that  cases  have  arisen 
in  which  it  has  been  held  for  some  purposes 
that  the  stepfather  may  stand  in  loco  parentis 
as  to  the  children  of  his  deceased  wife.  For  in- 
stance, where  he  assumes  the  care  and  custody 
of  his  infant  stepchildren,  so  long  as  he  main- 
tains them  as  members  of  his  family  under  tbe 
parental  roof,  the  law  would  give  him  the 
right  to  control  and  govern  them  as  he  would 
his  own  children;  and  he  would  also  have  the 
right  to  protect  them  against  wrong  and  in- 
jury. But  it  would  not  follow  from  this,  either 
that  he  was  under  any  legal  obligation  to  main- 
tain and  support  them,  or  that  the  children 
would  have  any  legal  interest  in  his  life. 
Plaintiff  in  error  cites  several  authorities,  and 
among  them  tbe  case  of  Uolloway  v.  Holloway, 
80  Ga.  576.  11  L.  R.  A.  518,  where  it  was  held 
that  one  who  undertakes  to  care  for  stepchil- 
dren is  the  head  of  a  family,  and,  as  such,  is  en- 
titled to  a  homestead.  This  right  srows  out  of 
the  statute  which  gives  toeach  heaaof  a  family 
the  right  to  a  homestead,  and  does  not  confine 
the  right  simply  to  the  parent  of  minor  chil- 
dren. One  who  assumes  the  care  and  support 
of  an  infant  brother  left  fatherless  and  mother- 
less by  the  death  of  its  parents  stands  in  some 
respects  in  loco  parentis  as  to  such  infant;  but 
it  certninly  cannot  be  urged  that  on  this  ac- 
count the  minor  would  have  a  right  of  action 
for  the  homicide  of  the  older  brother,  under 
the  provisions  of  §  8828  of  the  Civil  Code. 
The  word  *' parent"  is  used  in  the  statute  for 
the  manifest  reason  that  the  child  or  children 
might,  under  certain  circumstances,  recover 
either  for  the  homicide  of  the  mother  or  the 
father.  In  the  event  of  no  widow,  the  statute 
gave  them  a  right  of  action  for  tbe  homicide 
of  their  father.  In  the  event  of  the  homicide 
of  the  mother,  the  statute  gave  them  a  joint 
right  of  action  with  the  husband.  The  right 
of  action  provided  for  in  tbe  above  Code  sec- 
tion did  not  exist  at  common  law.  This  stat- 
ute is  therefore  in  derogation  of  tbe  common 
law,  and  applying  to  it  the  universal  rule  of 
strict  construction,  we  cannot  see  how  there  is 
any  escape  from  the  conclusion  that  the  legis- 
lature never  contemplated  giving  a  child  any 
right  of  action  for  the  homicide  of  a  step-par- 
ent. 

Judgment  affirmed. 

All  the  Justices  concur. 


NorK.--A8  to  meaning  of  "heirs"  in  statute  as  to  l  On  tbe  question,  Who  are  relatives  or  relations, 
riaht  of  action  for  death,  see  Noble  v.  Seattle  see  Bennett  v.  Van  Riper  (N.  Z.'^,)1CL,  R.  A.  342, 
(Wash.)  40  L.  R.  A.  822.  I  and  note, 
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1.  One  already  practising^  medieine  by 
virtue  of  a  Ucense  issued  uDder  the  old  law 
18  not  entitled  to  a  new  certificate  and  lioense,  as 
a  matter  of  course,  under  the  law  of  March  8, 
1807,  but  the  board  of  refristraclon  and  examina- 
tion can  Inquire  whether  his  former  license  was 
riffhtfuJIy  obtained,  and  also  whether  he  is  a  fit 
person  to  practise  medicine. 

&•  The  requirement  that  all  physicians 
shall  obtain  a  new  certificate  and  li- 
cense under  the  act  of  March  8, 1897,  although 
they  bad  been  previously  practising  medicine 
and  held  a  license  under  the  old  law,  and  that  the 
validity  of  the  old  license,  and  the  fitness  of  the 
applicant,  mlirht  be  examined  by  the  medical 
board,  is  a  valid  exercise  of  the  police  power  of 
the  state. 

(June7,18(i8.) 

APPEAL  by  relator  from  a  judgment  of  the 
Superior  Court  for  Marion  County  refus- 
ing a  writ  of  mandamus  to  require  defendants 
to  issue  to  him  a  certificate  entitling  him  to 
practise  medicine.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Elliott  A  Elliott  and  Noel  A 
Lahr,  for  appellant: 

If  the  statute  is  to  be  construed  as  giving 
power  to  take  away  vested  rights  without  no- 
tice, or  by  retroactive  provisions,  or  as  confer- 
ring upon  officers  belonging  to  the  administra- 
tive or  ministerial  department  of  government, 
judicial  powers,  or  as  delegating  to  officers 
belonging  to  such  department  legislative  func- 
tions, then  the  whole  act  is  void,  because  the 
provisions  are  not  distinct  and  separate,  and 
hence  the  whole  act  must  fall. 

State,  Cancin,  v.  Indiana  &  0.  Oil,  Gas,  <fc 
Min.  Co.  120  Ind.  575,  6  L.  R  A.  579,  2  Inters. 
Com.  Rep.  758,  and  authorities  there  cited; 
Pollock  V.  Farmers  Loan  <&  T.  Co.  158  U.  S. 
601.  89  L.  ed.  1108. 

The  statute  creates  an  imperative  duty. 

Eastman  v.  Stale,  109  Ind.  278,  58  Am.  Rep. 
400;  Groyv.  State,  Coghlen,  72  Ind.  567;  Hard- 
ing V.  People,  10  Colo.  387;  State  Bd.  of  Phar- 
macy V.  White.  84  Ky.  628;  Flournoy  v.  Jeffer- 
sonville,  17  Ind.  369.  79  Am.  Dec.  468;  Young 
V.  State,  Morgan,  138  Ind.  206;  Marcum  v. 
Ballot  Comrs.  42  W.  Va.  268.  86  L.  R.  A.  296. 

Upon  the  production  of  the  license  and  re- 
quisite affidavits  the  whole  evidence  was  before 
the  board,  and  to  that  evidence  the  law  as- 
signed full  force  and  effect,  leaving  nothing 
for  the  board  to  do  except  to  obey  the  mandate 
of  the  law  by  issuing  a  certificate. 

State,  Roberts,  v.  Ber^,  143  Ind.  488;  Madi- 
h&n  V.  Smith,  83  Ind.  503. 

The  case  is  strictly  analogous  to  that  of  can- 
vassers charged  with  the  duty  of  acting  upon 


Note.— For  constitutional  right  to  practise  medi- 
cine, see  note  to  Louisville  Safety  Vault  &  T.  Co> 
V.  Louisville  &  N.  R.  Ck).  (Kr.)  H  L.  R.  A.  on  page 
581. 
41  L.  R.  A. 


reports  or  returns  in  election  cases.  In  such 
cases  mandamus  will  lie  to  compel  the  officers 
to  perform  the  act  designated  by  law. 

BroxMr  v.  O'Brien,  2  Ind.  423;  Moore  v.  Kes$- 
Ur,  59  Ind  162;  Kisler  v.  Cameron,  89  Ind. 
488;  State,  Bennett,  v.  Barber,  4  Wyo.  50.  and 
cases  cited. 

The  board  can  no  more  go  behind  the  docu- 
ments, that  is,  the  license  and  the  affidavits, 
than  an  election  board  can  "go  behind  the  re- 
turns." 

Dalton  ▼.  State,  Richardson,  48  Ohio  St.  652; 
Bowen  v.  Bixon,  45  Mo.  840;  CFerrall  ▼. 
Colby,  2  Minn.  180. 

Mandamus  will  lie  to  compel  a  court  to  re- 
store to  practice  an  attorney  who  has  not  been 
legally  disbarred,  or  to  admit  one  to  practice 
who  has  been  improperly  denied  that  right. 

Ssr  parte  Bradley,  7  Wall.  864,  19  L.  ed. 
214:  Walls  v.  Palmer,  64  Ind.  498,  and  cases 
cited. 

The  act  of  1897  divides  into  classes  and 
makes  special  provisions  for  each  class. 

The  possessors  of  licenses  issued  under  the 
former  law  constitute  a  distinct  class.  To  that 
class  the  relator  belongs. 

State,  Walker,  v.  Green,  112  Ind.  462;  State 
Bd  of  Pharmacy  v.  White,  84  Ky.  626. 

A  license  to  pursue  a  calling  or  profession 
cannot  be  revoked  except  by  a  court,  after  no- 
tice and  hearing. 

State,  Walker,  v.  Green,  112  Ind.  462. 

The  state  board  is  a  mere  creature  of  the 
statute,  and  can  exercise  no  authority  but  such 
as  the  statute  confers. 

Hamilton  v.  State,  Bates,  8  Ind.  452;  MattUr 
V.  Scliaffner,  58  Ind.  245;  WhiU  v.  Conorer,  5 
Blackf.  462. 

The  notice  given  by  law  of  the  meetings  of 
the  board  simplv  brought  one  desiring  a  certifi- 
cate from  it  before  it  for  the  purpose  of  sub- 
mitting the  statutory  evidence  prescribed  by 
the  statute.  He  was  not  before  the  board  for 
anyother  purpose. 

Where  individual  rights  are  Involved,  notice 
to  the  individual  as  to  such  individual  rights  is 
necessary,  and  a  general  notice  of  the  time  and 
place  of  meeting  of  a  board  does  not  bring  him 
before  the  lx)ard  to  respond  to  or  controvert 
charges  against  his  character. 

Kuntz  V.  Sumption,  117  Ind.  1,  2  L.  R.  A. 
655. 

The  fact  that  the  statute  empowers  an  offi- 
cer or  board  to  decide  preliminary  questions 
does  not  make  the  duties  of  such  officer  judi- 
cial or  discretionary.  If  the  principal  ques- 
tion is  to  be  decided  upon  '*specifled  evidence," 
or  '*upon  a  given  state  of  facts,"  mandamus 
will  lie. 

State,  Humboldt  County,  v.  Blossom,  22  Nev. 
71;  Marcum  v.  Ballot  Comrs,  42  W.  Va.  263, 
86  L.  R.  A.  296;  Merrill.  Mandamus,  §  30. 

It  was  only  necessary  for  the  relator  to  show 
a  prima  facie  right 

Swindell  v.  State,  Marey,  143  Ind.  153,  85  L. 
R.  A.  50:  Mannix  v.  State,  Mitchell,  115  Ind. 
245;  Madison  v.  Korbly,  32  Ind.  74. 

Statutes  never  operate  retrospectively,  unless 
the  words  employed  directly  and  clearly  give 
it  a  retroactive  effect. 

Rogers  v.  Rogers,  187  Ind.  151. 
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This  language  is  clearly  prospective,  and 
does  not  apply  to  acts  performed  under  for- 
mer laws. 

Aurora  <ih  L.  Tump.  Co.  v.  Hblthovse,  7 
Ind.  59:  Voigt  y.  Kersten,  164  111.  814;  Benton 
v.  Brotherhood  of  Railroad  Brakemen,  146  111. 
670. 

When  a  new  ri^ht  is  created  by  statute  and 
a  remedy  prescribed  for  enforcing  it,  that 
remedy  must  be  pursued  to  the  exclusion  of 
all  others. 

Storms  V.  Stevens,  104  Ind.  46;  Edgerton  v. 
Huntington  School  Twp.  136  Ind.  261;  Ryan 
V.  Hay,  105:ind.  101. 

Denial  of  a  judicial  hearing  to  one.  and  the 
grant  of  it  to  another,  both  confronted  by  the 
same  charges,  involving  the  loss  of  substan- 
tially the  same  right  to  each,  both  in  the  same 
situation  except  that  the  application  of  one  has 
been  granted  and  the  other  denied,  is  a  denial 
of  the  equal  protection  of  the  law. 

This  doctrine  requires  that  §  5  be  held 
unconstitutional  if  it  be  construed  as  giving 
tbe  board  power  to  revoke  the  license  of  the 
relator  without  a  finding  or  judgment  of  the 
circuit  court. 

*  Stratton  Claimants  v.  Morris  Claimavts,  89 
Tenn.  497,  12  L.  R  A.  70;  Statev.  Loomis,  115 
Mo.  307.  21  L.  R  A.  789;  Gvlf,  0.  d  S.  F.  R, 
Co,  V.  Ellis,  165  U.  8. 150,  41  L.  ed.  666;  Janes- 
vilie  V.  Carpenter,  77  Wis.  288.  8  L.  R.  A.  808; 
State  V.  Goodwill,  33  W.  Va.  179,  6  L.  R.  A. 
621;  State  v.  Fire  Creek  Coal  dk  C.  Co.  88  W. 
Va.  188,  6  L.  R.  A.  859;  Pearson  v.  PorUand, 
69  Me.  278,  81  Am.  Rep.  276;  Park  v.  Detroit 
Free  l^ess  Co.  72  Mich.  560,  1  L.  R.  A.  599. 

Tbe  relator  has  a  vested  right,  an  estate  or 
interest,  in  his  profession,  of  which  he  cannot 
be  devested  without  **due  process  of  law." 

See  Uent  v.  West  Virginia,  129  U.  S.  114, 82  L. 
ed.  628;  Aflgeyery.  Louisiana,  165  U.  S.  578.  41 
L.  ed.  832;  (/Hara  v.  Stack,  90  Pa.  477;  Live 
Stock  Dealers  &  B.  Asso.  v.  Crescent  City,  L.  S, 
&  S.  H.  Co.  1  Abb  (U.  8.)  898;  E.t  parte  Gar- 
land, 4  Wall.  888,  18  L.  ed.  866:  Cooley,  Torts, 
p.  277;  U.  S.  Const.  14th  Amend. 

Due  piocess  of  law  implies  notice  and  a 
hearing. 

Cooley,  Const.  Lim.  p.  480;  Dartmouth 
College  Y.Woodward,  4  Wheat.  519,  4  L.  ed. 
630;  Stuart  v.  Palmer,  74  N.  Y.  183,  80  Am. 
Rep.  289. 

A  question  involving  a  vested  right,  or  a 
property  right,  such  as  the  right  to  practise 
medicine,  cannot  be  adjudicated  except  by  a 
tribunal  invested  with  purely  judicial  powers. 

State,  Walker,  v.  Green,  Hi  Ind.  462;  State  v. 
Bobbins,  124  Ind..  308,  8  L.  R.  A.  438;  Tj>wrif 
V.  Rainwater,  70  Mo.  152,  85  Am.  Rep.  420; 
Greene  v.  James,  2  Gurt.  C.  C.  187;  Hey  Sing 
leck  v.  Anderson,  57  Cal.  251,  40  Am.  Rep. 
115;  Ex  parte  Garland,  4  Wall.  383,  18  L.  ed. 
866. 

Retroactive  statutes  which  assume  to  impair 
vested  rights  are  void. 

Sutherland,  Statutory  Const r.  §  206;  Cooley, 
Const.  Lim.  p.  112;  Aurora  &  L,  Tump.  Co. 
V.  Holthouse,  7  Ind.  59. 

The  state  board  of  medical  registration  and 
examination  has  no  judicial  powers,  and  none 
can  be  conferred  upon  it  by  the  legislature. 

suite,  Hovey,  v.  Noble,  118  Ind.  850.  4  L.  R 
A,  101;  Shoultz  v.  McPkeeters,  79  Ind.  873; 
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Gregory  v.  State,  Gudgel,  94  Ind.  384,  48  Am. 
Rep.  162;  Campbell  v.  Monroe  County  Comrs, 
118  Ind.  119;  Vandercookv.  lV//^tofw«,  106Ind. 
845;  Langenberg  v.  Decker,  181  Ind.  471.  16 
L.  R  A.  108;  Pressley  v.  Lamb,  105  Ind.  171. 

Neither  the  statute  in  question,  nor  any 
other  statute  of  Indiana,  defines  * 'gross  immo- 
rality," and  no  board  not  possessing  judicial 
powers  can  determine  what  acts  shall  consti- 
tute "gross  immorality."  if,  indeed,  it  may  be 
deterniined  at  all  anywhere  except  in  the  legis- 
lature. 

JickWo  V.  Hopkins,  118  U.  S.  356,30  L.  ed. 
220:  Ex  parte  McXulty,  77  Cal.  614;  Ex  parte 
Cox,  63  Cal.  21;  Bills  v.  Gos/ien,  117  Ind.  221, 
3  L.  R  A.  261;  Richmond  v.  Dudley,  129  Ind. 
112,  13  L.  R.  A.  587;  Robiwn  v.  Haug,  68 
Mich.  549. 

The  legislature  can  no  more  delegate  legis- 
lative power  than  it  can  confer  judicialpower. 

Dowling  v.  fjuncashire  Ins.  Co.  92  VVis.  63, 
81  L.  R  A.  112. 

The  standard  of  immorality  and  crime  must 
be  the  general  sense  of  the  people  embodied  in 
the  law.     There  can  be  no  other. 

Cooley,  Torts,  p  34;  Woolsey's  Political 
Science,  §  82  ;  Cooley,  Const.  Lim.  pp.  471 
et  seq. 

A  statute  providing  for  a  proceeding  afiPect- 
ing  one's  property  or  rights  must  in  itself  pro- 
vide for  notice  to  him.  and,  failing  to  do  so. 
is  unconstitutional  and  void. 

See  Kuntz  v.  Sumption,  117  Ind.  1,  2  L.  R. 

A.  653;  Garvin  v.  Daussman,  114  Ind.  429; 
Dietz  V.  Neenah,  91  Wis.  422. 

Notice  not  authorized  by  law  is  no  notice. 

Cummings  v.  Stark,  188  Ind.  101;  Kuntz  v. 
Sumption,  117  Ind.  1,  2  L.  R  A.  655. 

The  board  cannot  avoid  obedience  to  the 
writ  by  pleading  a  construction  of  the  statute 
which  would  render  it  unconstitutional. 

See  Louifiiana  Bd.  of  Liquidation  v.  Mc- 
Comb,  92  U.  S.  540,  23  L.  ed.  628:  Sumner  v. 
Beeler,  50  Ind.  341,  19  Am.  Rep.  718. 

The  court  will  give  tbe  statute  such  con- 
struction as  wiil  sustain  it  as  valid,  if  there  be 
such  a  reasonable  construction  which  can  be 
given  it. 

McComas  v.  Krug,  81  Ind.  827,  42  Am.  Rep. 
135.  See  also  Campbell  v.  Diciggins,  83  Ind. 
478:  Warren  v.  Britton,  84  Ind.  14;  Hays  v. 
Tippy,  91  Ind.  102:  Maxwell  v.  Fulton  County 
Comrs.  119  Ind.  20. 

Mr.  Merrill  Moores,  with  Mr.  W.  A* 
Ketcham,  Attorney  General,  for  appellees: 

The  state  of  Indiana  seems  to  have  been  be- 
hind its  sister  states  and  other  civilized  coun- 
tries in  attempting  to  place  restrictions  upon 
the  practice  of  medicine. 

Colleqe  of  Physicians  v.  Butler,  Litt.  Rep. 
168,  212.  '349;  Allbutt  v.  General  Council  of 
Medical  Education  db  Registration,  L.  R.  28  Q. 

B.  Div.  400. 

All  persons  are  interested  in  the  rectitude  of 
an  attorney  at  law,  and  may  oppose  admission 
to  practise  law. 

Ex  parte  Walls.  73  Ind.  106;  Re  Leach,  134 
Ind.  671,  21  L.  R.  A.  706. 

If  this  be  true  of  a  privilege,  which  it  has 
not  been  attempted  to  regulate  by  statute — the 
privilege  to  practise  law— and  if  the  courts 
possess  the  inherent  power  to  prescribe  reason- 
able rules  for  the  admission  of  persons  desiring 


2U 


Indiana  Bufrbke  Court. 


JUNB» 


to  practise,  is  there  any  reason  why  a  quasi- 
judicial  body  created  for  the  purpose  of  ex- 
aminioff  into  the  character  and  qualifications 
of  applicants  for  the  privilege  of  practising 
medicine  may  not  possess  the  power  which  it 
is  expressly  given? 

(Here  follows  quotation  found  in  opinion.) 

A  license  is  not  a  contract. 

State  V.  Oazlay,  5  Ohio,  22:  Co/ten  v.  Wright, 
32  Cal.  817;  Ex  parte  Yale,  24  Cal.  242.  85  Am. 
Dec.  62;  iMnguille  v.  State,  4  Tex.  App.  320; 
Simmons  Y.  State,  12  Mo.  271,  49  Am.  Dec.  \U. 

The  right  to  regulate  the  practice  of  medi- 
cine stands  upon  a  higher  ground  even  than 
the  right  to  license  the  practice  of  law.  The 
regulation  of  the  law  is  one  which,  at  the  best, 
can  concern  only  property  rights,  and  does  not 
come  as  clearly  as  does  the  practice  of  medicine 
within  the  oolice  power  of  the  state. 

Eastman  V,  State,  109  Ind.  279,  58  Am.  Rep. 
400. 

The  regulation  of  the  practice  of  medicine 
being  an  exercise  of  the  police  power  of  the 
state,  a  license  granted  in  the  exercise  of  that 
power  is  subject  at  any  time  to  revocation  by 
the  sovereign  who  grants  it. 

People  V.  HasbrotLck,  11  Utah,  302;  Me  Kin- 
ney V.  Sfllem,  77  Ind.  214;  State,  Kelley,  v. 
Bonnell,  119  Ind.  495;  LaOroix  v.  Fairfield 
County  Comrs.  50  Conn.  821,  47  Am.  Rep.  648; 
Brown  v.  State,  82  Ga.  224;  Metropolitan  Bd. 
ofExciie  V.  Barrie,  34  N.  T.  666;  Moore  v.  In- 
dianapolis, 120  Ind.  494;  McCoy  v.  Clark 
(Iowa)  78  N.  W.  1050;  Oray  v.  Connecticut, 
159  U.  S.  76,  40  L.  ed.  81;  State  v.  Woodward, 
89  Ind.  114,  4«  Am.  Rep.  160.  See  also  Doug- 
las V.  Kentucky,  168  U.  8.  488,  43  L.  ed.  553; 
Com.  V.  Douglass,  15  Ky.  L.  Rep.  581;  Stone 
V.  Mississippi,  101  U.  S.  814,  25  L.  ed.  1079; 
Jamieson  v.  Indiana  Natural  Qas  &  Oil  Co.  128 
Ind.  565, 12  L.  R.  A.  652,  8  Inters.  Com.  Rep. 
618;  Cleveland,  C,  C  cfe  /.  R  Co.  v.  Marring 
ton,  131  Ind.  436;  Chicago,  B.  d  Q,  B.  Co.  v. 
Nebraska,  Omaha,  170  (J.  S.  57,  4i  L.  ed.  948; 
Fry  V.  State,  63  Ind.  560,  30  Am.  Rep.  238; 
Wert  V.  Clutter,  87  Ohio  St.  352. 

If,  by  complying  with  the  act  of  1885,  one 
acquired  a  vested  right  to  do  everything  which 
was  not  prohibited  in  that  act,  then  by  observ- 
ing the  laws  in  existence  at  the  time  of  his 
birth,  a  citizen  would,  by  the  same  processes 
of  reasoning,  acquire  a  vested  right  to  violate 
all  penal  statutes  which  might  thereafter  be 
enacted. 

People  V.  Phippin,  70  Mich.  18;  State  v. 
Carey.  4  Wash.  427;  People  v.  Moorman,  86 
Mich.  438;  State  v.  Creditor,  44  Kan.  566;  Logan 
V.  State,  5  Tex.  App.  806. 

A  medical  board  may  refuse  a  license  to 
physicians  already  engaged  in  the  practice  of 
their  profession,  upon  failure  to  present  evi- 
dence of  competency. 

State  V.  Mosher,  18  Iowa.  825;  State,  Hatha- 
\cay,  V.  State  Bd.  of  HeaWt,  108  Mo.  27;  State, 
Granville,  v.  Giegory,  83  Mo.  128,  53  Am.  Hep. 
565;  State,  Johnston,  v.  Lvtz,  136  Mo.  633; 
Wilkins  v.  State,  113  Ind.  519;  State,  Poir^ell, 
V.  State  Medical  Examining  Board,  32  Minn. 
324,  50  Am.  Rep.  575:  Cage  v.  New  Hampshire 
Eclectic  Medial  Soc.  Censors,  63  N.  H.  95.  56 
Am.  Rep.  492;  People,  Sheppard,  v.  State  Bd.  of 
Dental  Examiners.  110  III.  180;  Chicago,  B.  d 
Q.  R.  Co.  V.  Nebraska,  Omaha,  170  U.  S.  57, 
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42  L.  ed.  948:  People,  State  Bd  of  Health,  v. 
McCoy,  125  111.  289;  State  v.  ScJiultz,  11  Mont. 
429:   Toung  y.  BlaisdeU,  138  Mass.  844. 

The  power  to  inquire  into  and  determine 
questions  with  regard  to  the  revocation  of  cer- 
tificates and  licenses  is  not  a  judicial  power. 

Wilkins  v.  State,  118  Ind.  518;  P^sapU  v. 
Hasbrouck,  11  Utah.  805;  Donahue  v.  Will 
County,  100  III.  94;  Ex  parte  Wall,  107  U.  S. 
289,  27  L.  ed.  562;  Re  Smith,  10  Wend.  458; 
Hildreth  v.  Crawford,  65  Iowa,  843;  State, 
Chapman,  v.  State  Bd,  of  Medical  Examiners, 
84  Minn.  887;  Gage  v.  Next  Hampshire  Eclectic 
Medical  Soc.  Censors,  65  N.  H.  94, 56  Am.  Rep. 
492;  France  v.  State,  88  Ohio  L.  J.  239;  Miles 
V.  State,  McLane,  (Neb.)  78  N.  W.  678;  Ex 
parte  Iji  Mert,  4  Best*  S.  582;  Allbutt  v.  Gen- 
eral Council  of  Medical  Education  dt  Registra- 
tion, L.  R.  28  Q.  B.  Div.  407;  Re  Washington, 
28  Ont.  Rep.  299. 

The  falsely  advertising  one's  ability  to  effect 
cures,  and  falsely  and  fraudulently  guarantee- 
ing cures,  are  unprofessional  and  dishonorable 
conduct. 

State,  Chapman,  v.  State  Bd.  of  Medical  Ex- 
aminers, 34  Minn.  891;  State,  Hathaway,  v. 
State  Bd.  of  Health,  103  Mo.  22;  People,  State 
Bd.  of  Health,  v.  Blue  Mountain  Joe,  129  111. 
375. 

Unprofessional  and  dishonorable  conduct  is 
immoral. 

State,  Powell,  v.  State  Medical  Examining 
Board,  32  Minn.  3-28.  50  Am.  Rep.  575;  People, 
Mosen.  V.  Goodrich,  79  III.  148. 

Such  literature  as  is  made  a  part  of  appellees' 
return  in  this  case,  and  charged  to  have  been 
circulated  by  the  relator,  is  indecent  and  ob- 
scene. 

United  States  v.  Chesman,  19  Fed.  Rep.  497; 
United  States  v.  Qarke,  38  Fed.  Rep.  500; 
United  States  v.  Smith,  45  Fed.  Rep.  476; 
UnitedStates v.  Bennett,  16  Blaichf .  338;  United 
States  V.  Janes,  74  Fed.  Rep.  545:  UnitedStates 
V.  Britton,  17  Fed.  Rep.  732;  United  States  v. 
Bebout,2S  Fed.  Rep.  522;  Bates  v.  UnitedStates, 
10  Fed.  Rep.  92. 

The  publication  of  obscene  literature  is  im- 
morality at  common  law. 

Rex  V.  Curl,  2  Strange,  788. 

Mandate  will  not  lie  to  control  official  discre- 
tion. 

State,  Fry,  v.  Martin  County  Co^nrs.  125  Ind. 
250;  White  v.  BurkeU,  119  Ind.  432;  State, 
Hathaway,  State  Bd.  of  Health.  103  Mo.  28: 
State,  Granville,  v.  Gregory,  83  Mo.  186.  58 
Am.  Rep.  565;  State,  Powell,  v.  State  Medical 
Examining  Board,  32  Minn.  828,  50  Am.  Rep. 
575;  Barmoi^  v.  State  Bd.  of  Medical  Examin- 
ers. 21  Or.  308;  Allbutt  v.  General  Council  of 
Medical Fkiu cation  d^Registrat ion,  Jj.  R.  28 Q.  B. 
Div.  408;  People,  Sheppard,  v.  Illinois  State  Bd, 
of  Dental  Examiners,  110  111.  185;  Williams  v. 
State  Bd,  of  Dental  Examiners,  93  Tenn.  628; 
VanVleck'y,  Dental  Examiners  (Cb\,)  48  Pac, 
225;  Ex  parte  Paine,  1  Hill,  665;  Gage  v.  Netc 
Hampshire  Eclectic  Medical  Soc.  Censors,  63  N. 
H.  95,  56  Am.  Rep.  492;  Daviess  County 
Comrs.  V.  State,  Washington,  141  Ind.  191; 
State,  Magnet,  v.  Kemp,  141  Ind.  125;  State, 
Reynolds,  v.  Tippecanoe  County  Comrs.  45 
Ind.  504;  Holliday  v.  Henderson,  67  Ind.  103; 
Burnet  v.  Wabash  d  E.  Canal,  50  Ind.  251:  In- 
dianapolis School  Comrs,  v.  State,  Sander,  129 
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Ind.  42,  18  L.  R.  A.  147;  Life  ifc  Fire  Ins.  Co, 
V.  Adatns,  9  Pet.  604,  9  L.  ed.  245;  People, 
Opdyke,  v.  Brennan,  39  Barb.  653;  High,  Extr. 
Legal  Hem.  §  532. 

The  relief  sought  in  a  mandate  proceeding  is 
the  only  relief  that  can  be  granted.  As  the 
relief  prayed  in  this  case  is  not  only  tbat  the 
board  act,  but  tbat  it  act  affirmatively,  if 
the  board  cannot  be  compelled  to.  act  affirma- 
tively all  relief  must  be  denied. 

People,  Ilightray  Comre.  v.  Dutchess  County 
Supers.  1  Hill,  55;  People,  Hnsbrouek,  v.  Dutchess 
County  Supers.  185  N.  Y.  583:  Life  &  Fire  Ins. 
Co.  V.  Adams,  9  Pet.  605,  9  L.  ed.  245;  High, 
Extr.  Legal  Rem.  §539;  Trant  v.  State,  Grant 
County  Comrs.,  140  Ind.  421;  State,  Rider,  v. 
Union  Twp.  Committee,  48  N.  J.  L.  518;  State, 
Bosenfeld,  v.  Einstein,  46  K  J.  L.  479;  State, 
Atty.  Gen.,  v.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co.  77  Mo.  143. 

Howard,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  by  the  relator, 
in  the  name  of  the  state,  for  a  wrft  of  mandate, 
to  require  the  appellees,  ^ho  constitute  the 
state  board  of  medical  registration  and  exami- 
Dation,  to  issue  to  him  a  certificate  entitliog 
him  to  a  license  to  practice  medicine,  under 
the  provisions  of  an  act  of  the  general  assem- 
bly regulating  the  practice  of  medicine,  and 
for  other  purposes,  approved  March. 8,  1897. 
Acts  1897,  p.  255;  Horner's  Rev.  Stat.  1897, 
g  5352a,  and  following  sections.  On  the  issue 
of  an  alternative  writ  as  prayed  for,  the  appel- 
lees made  return,  and  to  this  return  the  relator 
filed  his  demurrer.  A  supplemental  return 
was  also  made  to  the  alternative  writ,  to 
which  exceptions  were  filed.  A  demurrer 
was  also  filed  to  the  return  as  a  whole,  includ- 
ing the  supplemental  return.  Both  demurrers 
were  overruled,  as  were  also  the  exceptions  to 
the  supplemental  return.  Judgment  was  then 
entered,  that  the  relator  take  nothing  by  his 
action. 

In  his  complaint  the  relator  recites  that  he 
has  been  practising  medicine  m  Indiana  contin- 
uously since  September  19, 1896,  under  a  license 
regularly  issued  on  that  day  by  the  clerk  of 
the  Marion  circuit  court,  according  to  the  law 
regulating  the  practice  of  medicine  in  force 
pnor  to  the  act  of  1897.  AcU  1885,  p.  197; 
Burns's  Rev.  Stat.  1894,  §§  7818  et  ^eq.  In  his 
complaint  he  also  sets  out  his  application  and 
affidavit  for  a  certificate  to  practise  medicine 
under  the  new  law,  showing  that  be  was  a  grad- 
uate, in  1898,  of  the  American  Electric  Medical 
College  of  Cincinnati,  and  in  lb97  of  the 
American  Medical  College  of  Indianapolis. 
He  also  exhibits  an  affidavit  filed  with  the 
board  to  the  effect  that  he  has  not  been  guilty 
of  felony  or  ^ross  immorality,  and  is  not  ad- 
dicted to  the  iKjuor  or  drug  habit,  and  that  bis 
freneral  reputation  for  moral  character  Is  good. 
He  also  recites  a  tender  to  the  board  of  $1  as  a 
license  fee,  as  provided  in  the  act,  and  says 
that  he  has  repeatedly  demanded  a  certificate, 
and  that  the  board  has  refused  to  issue  him 
one;  and  he  prays  an  alternative  writ  of  man- 
date, requiring  the  defendants  to  issue  him  a 
certificate  entitling  him  to  a  license  to  practise 
medicine.  The  appellees,  in  their  return,  set 
op,  in  brief,  that  they  have  been  delayed  in 
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acting  upon  relator's  application,  by  reason  of 
the  great  amount  of  work  required  for  the  sat- 
isfactory discharge  of  their  duties;  that  they 
have  been  notified  verbally  that  charges  would 
be  filed  agaihst  the  relator,  and  for  that  reason 
have  postponed  action  upon  his  case,  which  is 
still  pending.  In  the  supplement  to  the  origi- 
nal return,  filed  a  day  or  two  thereafter,  it  is 
averred  that  on  October  19,  1897,  written 
charges  were  filed  with  the  board  in  the  mat- 
ter or  the  application  of  John  A.  Burroughs 
for  a  certificate  entitling  him  to  be  licensed  to 
practise  medicine,  charging  that  the  licenses 
received  by  him  on  September  19,  1896,  and 
March  26,  1897,  were  obtained  by  misrepresen- 
tation as  to  the  character  of  the  colleges  upon 
whose  diplomas  the  licenses  were  granted,  and 
that  he  has  been  and  is  guilty  of  gross  immor- 
ality in  seeking  and  obtaining  medical  practise 
bv  false  and  fraudulent  representations  as  to 
his  ability  to  effect  cures,  and  by  falsely  and 
fraudulently  guaranteeing  cures,  and  that  he 
is  also  guilty  of  gross  immorality  in  circulat- 
ing indecent  ana  obscene  literature  through 
the  mails  and  through  the  community;  and  the 
return  further  shows  that  upon  the  filing  of 
duly  verified  charges,  as  shown,  the  board  set 
a  date  for  the  hearing  and  determination  of 
the  charges,  and  immediately  served  a  cop;^  of 
the  charges,  with  written  notice  of  the  time 
and  place  of  the  hearing  set  by  the  board,  upon 
the  relator.  The  provisions  of  the  act  of  1897 
which  affect  the  questions  raised  in  this  case 
are  found  in  §^  1,  2,  and  5  of  the  act.  Section 
1  provides:  "That  it  shall  hereafter  be  unlaw- 
ful for  any  person  to  practise  medicine,  sur- 
gery, or  obstetrics  in  this  state  without  first  ob- 
taining a  license  so  to  do,  as  hereinafter  pro- 
vided." In  §  2  it  is  provided  that  any  person 
desiring  to  ^egin  the  practice  of  medicine,  sur- 
gery, or  obstetrics  shall  procure  from  the  state 
board  a  certificate  that  he  is  entitled  to  a  li- 
cense. In  order  to  procure  such  certificate, 
the  applicant  shall  submit  to  the  board  his  di- 
ploma, with  his  affidavit  setting  for  the  time 
and  under  what  circumstances  it  was  received, 
and  that  he  is  the  person  to  whom  it  was  issued. 
His  identity  as  the  person  to  whom  the  di- 
ploma was  issued  is  to  be  further  corroborated 
by  the  affidavit  of  two  freeholders.  Provision 
is  also  made  for  the  examination  of  any  appli- 
cant whose  diploma  is  from  a  college  not  rec- 
ognized by  the  board  as  maiotainmg  a  suffi- 
ciently high  standard  of  medical  education. 
Further  provision  is  made  in  this  section  for 
the  giving  of  certificates  to  persons  already 
engaged  in  the  practice  of  medicine  under  for- 
mer laws.  Upon  the  receipt  of  the  certificate 
from  the  board  and  the  presentation  of  the 
same  to  the  county  clerk,  the  applicant  will 
be  entitled  to  receive  from  the  clerk  the  re- 
quired license.  In  ^  5,  among  other  things,  it 
is  provided  that  the  hoard  shall  fix  a  schedule 
of  the  minimum  requirements  which  must  be 
complied  with  by  applicants  for  examination 
for  license,  and  must  also  establish  rules  for 
the  recognition  of  medical  colleges,  so  as  to 
keep  the  requirements  up  to  the  average 
standard  of  medical  education  in  other 
states.  In  fixing  such  rules  it  is  expresslv 
provided  that  the  board  shall  not  *' discrimi- 
nate for  or  against  any  school  or  system  of 
medicine."     Provision  is  also  made  for  re- 
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fusing  certificates  in  certain  cases,  and  also 
for  revoking  licenses  when  granted. 

The  relator  was  in  the  practice  of  medicine 
at  the  time  the  law  of  1807  took  effect,  under 
licenses  procured  under  the  act  of  1886,  supra. 
Those  licenses  he  filed  with  the  board,  as  re- 
quired by  g  2  of  the  act  of  1807;  and  he  claims 
the  right  to  a  certificate  under  the  following 
provisions  of  said  section:  '*A11  persons  prac- 
tising medicine,  surgery  and  obstetrics  in  the 
state  of  Indiana  when  this  law  goes  into  effect, 
and  desiring  to  continue  the  same,  shall  within 
ninety  days  thereafter  obtain  a  certificate 
that  they  are  entitled  to  do  so  by  presenting  to 
the  state  board  of  medical  registration  and 
examination  the  license  possessed  by  them  at 
the  time  of  the  passage  of  this  law,  together 
with  an  afl9 davit  that  they  are  the  legal  pos- 
sessors of  the  same,  and  the  persons  mentioned 
therein:  and  such  applicant  shall  pay  to  the 
board  the  sum  of  one  dollar  ($1)  at  the  time  of 
making  such  application.  The  board  shall  there- 
upon issue  to  such  applicant  a  certificate, which, 
when  presented  to  the  county  clerk  of  the 
proper  county,  shall  entitle  the  holder  to  a  li- 
cense to  practise  medicine,  surgery,  and  ob- 
stetrics in  the  state  of  Indiana." 

If  the  foregoing  provisions  were  all  that  were 
contained  in  the  act  in  relation  to  persons  al- 
ready in  the  practice  of  medicine  at  the  date 
of  the  approval  of  the  law,  there  is  no  doubt 
that  the  relator  would  have  been  entitled  to 
the  writ  of  mandate  asked  for.  The  act  would 
then  mean  that  anyone  already  practising 
medicine  by  virtue  of  a  license  issued  under 
the  old  law  would  be  entitled  to  a  certificate 
and  license,  to  be  issued  under  the  new  law. 
The  simple  fact  that  a  license  had  been  ^ven 
under  the  old  law  would  be  the  only  evidence 
needed  to  entitle  him  to  a  license  under  the 
new  law.  And  this  is  what  the  relator  con- 
tends for.  But  there  are  provisions  in  §  5  of 
the  act  which  materially  modify  the!  foregoing 
provisions  of  §  2,  as  follows:  *'The  state  board 
of  medical  registration  and  examination  shall 
have  the  right  to  review  the  evidence  upon 
which  a  license  has  been  obtained,  and,  if  it 
shall  be  found  that  a  license  has  been  ob- 
tained by  fraud  or  misrepresentation,  the  board 
may  revoke  such  license.  The  board  may  re- 
fuse to  grant  a  certificate  to  any  person  guilty 
of  felony  or  gross  immorality,  or  addicted  to 
the  liquor  or  drug  habit  to  such  a  degree  as  to 
render  him  unfit  to  practise  medicine  or  sur- 
gery, and  may,  after  notice  and  hearing,  re- 
voke a  certificate  for  like  cause.  An  appeal 
may  be  taken  from  the  action  of  the  board." 
These  words  certainly  authorize  the  board  to 
do  something  more  than  merely  inspect  the 
old  license  bf^fore  they  issue  the  certificate  for 
a  new  one.  Under  those  sweeping  provisions 
the  old  license  is  merely  prima  facie  evidence 
of  a  right  to  the  new  one.  The  board,  in 
effect,  is  given  authority  to  inquire  whether 
the  former  license  was  rightfully  obtained; 
and,  even  then,  if  the  applicant  is  an  unfit  per- 
son to  practise  medicine,by  reason  of  criminal 
conduct  or  immoral  character  or  habits,  the 
board  may  refuse  a  certificate.  Moreover, 
after  the  giving  of  the  certificate,  provided  no 
license  has  been  issued  upon  it,  the  board  may 
after  notice  and  hearing,  revoke  the  same.  To 
protect  the  applicant  from  any  injustice  on 
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the  part  of  the  board  in  so  refusing  or  revok- 
ing a  certificate, the  act  provides  for  an  appeal. 
The  tribunal  of  appeal,  thcugh  not  named  in 
this  section,  is  the  circuit  or  superior  court 
of  the  proper  county. — the  county  of  his  resi- 
dence,— as  shown  in  §  2  of  the  act.  It  thus  ap- 
pears, when  all  the  sections  of  the  act,  partic- 
ularly %§2  and  5,  are  read  together,  as  they 
must  be,  that  the  relator's  licenses,  issued  to 
him  under  the  act  of  1885,  did  not  necessarily 
entitle  him  to  a  certificate  from  the  board, 
unless  the  board  were  also  satisfied,  upon  ex- 
amination, that  such  licenses  were  obtained 
without  fraud  or  misrepresentation, and  besides, 
that  the  applicant  was  morally  a  fit  person  to 
engage  in  the  practice  of  medicine.  As  to 
*'  any  person  holding  a  license  under  the  pro- 
visions of  this  act "  (the  act  of  1807),  if  he  be 
guilty  of  any  of  the  acts  of  immoiality  or 
other  wrongdoing  named  in  §  5,  it  is  further 
provided  that  such  license  *'  may  be  revoked 
bv  the  board,  upon  the  finding  and  judgment" 
of  the  circuit  court.  This  provision,  how- 
ever, has  no  application  to  such  a  case  as 
that  before  us,  where  the  relator's  license  was 
granted,  not  under  this  act,  but  under  a  former 
law.  The  act  of  1897,  in  effect,  revoked  such 
former  license,  as  appears  from  §  1.  above  set 
out:  and  the  new  license  can  be  issued  in  its 
place  onlv  in  the  manner  set  forth  in  the  act 
itself.  T^he  board  may  revoke  its  own  cer- 
tificate, on  notice  and  hearing;  before  a  li- 
cense has  issued  thereunder;  but,  if  the  li- 
cense has  actually  issued  under  the  new  law, 
then  it  can  be  revoked  only  on  the  finding 
and  judgment  of  the  court.  The  appellant 
is  therefore  in  error  in  contending  that  any 
finding  or  judgment  of  a  court  is  necessary 
to  the  revoking  of  a  license  granted  under  the 
old  law.  Such  license,  as  already  said» 
was  revoked  by  the  law  itself,  in  the  act  of 
1897,  and  remains  in  force  only  until  the 
board  has  acted  upon  the  application  for  the 
new  license.  If  the  new  license  is  granted, 
it  takes  the  place  of  the  old  one.  If  it  is  re- 
fused, the  applicant  has  no  right  to  practise 
medicine,  unless  on  appeal  to  the  court  from 
the  action  of  the  board,  the  board  is  required 
to  issue  a  license. 

Whether  the  law  is  a  wise  one  is  not  for  the 
courts  to  say.  It  may  be,  as  contended,  that, 
as  men  are  free  to  choose  those  who  shall  min- 
ister to  the  needs  of  the  soul,  so  also  should 
they  be  free  to  choose  those  who  shall  minister 
to  the  ills  of  the  body.  It  ma^  be  that  such 
laws  repress  independent  investigation,  and  so 
retard  the  progress  of  medical  knowledge.  It 
may  be  that  many  of  the  most  valuable  medi- 
cal discoveries  were  made  in  spite  of  the  preju- 
dice and  protest  of  men  learned  in  the  old  and 
time  test^  lore  of  their  day.  It  maybe,  finally, 
that  such  laws  axe  out  o)  harmony  with  our 
free  institutions,  according  to  which  each  citi- 
zen may  pursue  his  own  work,  his  own  studies, 
his  own  occupation,  in  so  far  as  he  does  not 
trench  on  the  equal  rights  of  his  fellows  and 
the  welfare  of  the  community  in  which  he  lives. 
These  are,  however,  questions  for  the  legisla- 
ture; and,  so  long  as  the  act  is  not  cleatly  in 
violation  of  any  provision  of  the  Constitution^ 
it  cannot  be  held  invalid.  The  legislature  has 
judged  that  the  safety  of  the  public  health  re- 
quires the  guards  that  are  placed  around  the 
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practice  of  medicioe  by  this  law;  and,  notwith- 
staDdiDg  the  questions  made  by  counsel,  we  are 
unable  to  see  that  the  act  is  not  a  valid  exer- 
cise of  the  police  power  of  the  state.  Had  the 
board  refused  to  act  on  the  application  of  the 
relator,  he  could  undoubtedly  have  compelled 
action.  But  the  petition  for  mandate  is  not  to 
compel  the  board  to  act  on  his  application, 
but  to  compel  it  to  grant  him  certificate  for  a 
license.  This,  under  the  act,  as  we  have  seen, 
he  cannot  compel  the  board  to  do.  The  board 
must  act  after  investigation,  and  then  mnt  or 
refuse  the  application,  as  may  be  found  ri^ht. 
In  case  of  refusal,  the  statute  grants  the  right 
of  appeal.  The  relator  has  therefore  no  cause 
to  complain. 

We  do  not  understand  what  failure  as  to  no- 
tice is  shown  in  the  statute.  The  statute  itself 
is  notice  that  the  lesrislature  has  set  aside  the 
old  licenses,  and  given  a  reasonable  time  in 
which  to  apply  for  new  licenses  in  their  place. 
The  applicant  for  a  new  license  has  presented 
himself  before  the  board,  and,  of  course,  must 
be  held  to  have  notice  of  whatever  disposition 
the  board  may  make  of  his  application.  In 
case  he  is  granted  a  certificate,  and  the  board 
sees  fit  to  revoke  it  before  he  has  procured  his 
license,  notice  and  a  hearing  are  provided  for. 
,  And,  if  he  actually  receives^his  license,  it  can- 
'  not  be  revoked  until  a  formal  action  is  had  in 
court,  including  the  filing  of  a  verified  charge 
against  him,  by  way  of  complaint,  followed  by 
summons,  finding,  and  judgment.  There  is 
no  failure  of  notice.  IndeS.  the  statute  of 
1897  is  a  much  more  guarded  and  limited  exer- 
cise of  the  police  power  in  regard  to  the  licens- 
ing of  physicians  than  many  that  have  been 
upheld  by  the  courts  as  valid  and  constitu- 
tional. As  said  by  counsel  for  appellees:  "Stat- 
utes similar  to  the  one  under  consideration, 
denying  to  all  physicians  in  the  state,  lawfully 
engaged  in  practice,  the  right  to  continue  such 
practice,  until  they  conform  to  the  require- 
ments of  the  statute,  and  restricting  the  prac- 
tice of  medicine  to  persons  who  are  able  to 
demonstrate  their  qualifications,  have  been 
held  constitutional,  as  a  proper  exercise  of  the 
police  power  of  the  state  in  nearly  every  state 
of  the  Union  and  in  the  Supreme  Court  of  the 
United  States.  Eastman  v.  State,  109  Ind.  278. 
68  Am.  Rep.  400;  Dent  v.  West  Virginia,  129 
U.  S.  114,  82  L.  ed.  628;  State  v.  Dent,  25  W. 
Va.  1;  Ex  parte  Fraier,  54  Cal.  94;  Harding 
▼.  PedpU,  10  Colo  387;  Williams  v.  People,  121 
111.  84;  People,  State  Bd.  of  Health,  v.  Blve 
Mountain  Joe,  129  111.  370;  State  v.  Mosher,  78 
Iowa,  821;  Iowa  Eclectic  Medical  College  Asso.  v. 
JSchrader,  87  Iowa,  660,  20  L.  K.  A.  355;  Dn's 
coll  V.  Com.  93  Ky.  393;  Hewitt  v.  Charier,  16 
Pick.  863;  People  v.  Phippin,  70  Mich.  6;  State, 
Powell,  V.  State  Medical  Examining  Board,  82 
Minn.  824.  50  Am.  Rep.  575:  StaU,  Chapman, 
▼.  State  Bd,  of  Medical  Eoraminers,  34  Minn. 
887;  State  v.  Fleischer,  41  Minn.  69;  Oraig  v. 
State  Bd.  of  Medical  Examiners,  12  Mont.  203; 
State,  Kellogg,  v.  First  Jvdicial  District  Ct.  13 
MoDt.  370;  Dopge  v.  State,  17  Neb.  140;  Oee  Wo 
v.  State,  36  Neb.  241;  Ex  parte  Spinney,  10  Nev. 
323;  Be  Boe  Chvng  (K  M.)  49  Pac.  952;  Be 
Smith,  10  Wend.  449;  People  v.  Fvlda,  52  Hun. 
65;  State  v.  Van  Doran,  109  N.  C.  864;  State 
V.  Call,  121 N.  C.  643;  France  v.  State,  88  Ohio 
L.  J.  239;  Barmore  v.  State  Bd.  of  Medical  Ex- 
41  L.  R.  A. 


aminers,  21  Or.  801;  StaU  v.  Randolph,  23  Or. 
74. 17  L.  R.  A.  470;  Logan  v.  State,  6  Tex.  A  pp. 
306;  People  v.  Hathrouek,  11  Utah,  291;  Fox  v. 
Territory,  2  Wash.  Terr.  297;  ^ate  v.  Carey, 
4  Wash.  424. 

Similar  statutes  have  been  construed  and 
recognized  as  the  law  in  cases  where  their  con- 
stitutionality was  not  questioned,  as  follows: 
Richardson  v.  Dorman,  28-  Ala.  679;  State  v. 
Fvssell,  45  Ark.  65;  Richardson  v.  State,  47 
Ark.  662;  Thompson  v.  Hazen,  25  Me.  104;  Bilh 
her  V.  Simpson,  59  Me.  181;  Spaulding  v.  At- 
ford,  1  Pick.  38:  State,  Hathaway,  v.  State  Bd. 
of  Health,  103  Mo.  22;  Qage  v.  New  Hampshire 
hcleetic  Medical  Soc.  Censors,  63  N.  H.  92,  56 
Am.  Rep.  492;  Sheldon  v.  Clark,  1  Johns.  513; 
Thompson  v.  Staats,  16  Wend.  395;  Weeden  v. 
Arnold,  6  Okla.  678;  Haworth  v.  Montgomery, 
91  Tenn.  16;  Toionshend  v.  Gray,  62  Vt.  373, 
8  L.  R.  A.  112. 

Similar  statutes  have  been  sustained  for  the 
regulation  of  the  practice  of  dentistry.  Wil- 
kina  v.  State,  113  Ind.  614;  Qosnell  v.  State,  52 
Ark.  228;  State  v.  Creditor,  44  Kan.  565;  State 
V.  Vandersluis,  42  Minn.  129,  6  L.  R.  A.  119. 

It  has  been  held  that  the  practise  of  phar- 
macy may  be  similarly  regulated.  Hildreth  v. 
Crawford.  65  Iowa,  839;  People  v.  Moorman, 
86  Mich.  483;  StaU  v.  Donaldson,  41  Minn.  74; 
State  V.  Forcier,  65  N.  H.  42. 

It  has  been  held  that  the  state  may  regulate 
the  trade  of  plumbing,  and  limit  the  privilege 
by  examinations  {Singer  v.  State,  72  Md.  464,  8 
L.  R.  A.  551 ;  People,  Nechamcus,  v.  Warden  of 
City  Prison,  144  N.  Y.  529,  27  L.  R.  A.  718); 
and  also  engineers  {Smith  v.  Alabama,  124  U. 
8.  466,  31  L  ed.  608);  and  even  lawyers  {StaU 
V.  Gazlay,  6  Ohio,  15;  Ooldthwaite  v.  Mont- 
gomery, 50  Ala.  486;  Cohen  v.  Wright,  22  Cal. 
293;  Ex  parU  Tale,  24  Cal.  241,  85  Am.  Dec. 
62). 

In  every  one  of  these  cases  it  has  been  held 
that  it  is  within  the  power  of  the  general  as- 
semblv  to  prescribe  qualifications  for  the  prac- 
tice of  the  professions  or  trades  named,  and  to 
regulate  and  control  these  professions,  even  to 
the  point  of  taking  away  the  right  to  practice 
from  persons  lawfully  engaged  in  the  practice 
who  may  be  deemed  insufficiently  qualified  in 
the  judgment  of  the  board  or  official  to  whom 
the  examination  of  the  applicant  has  been  in- 
trusted." 

In  Eastman  v.  State,  109  Ind.  278,  58  Am. 
Rep.  400,  this  court  said:  *'The  practice  of 
medicine  and  surgery  is  a  vocation  that  very 
nearly  concerns  the  comfort,  health,  and  life  of 
every  person  in  the  land.  Physicians  and  sur- 
geons have  committed  to  their  care  the  most 
important  interests,  and  it  is  an  almost  imperi- 
ous necessity  that  only  persons  possessing  skill 
and  knowledge  should  l>e  permitted  to  practise 
medicine  and  surgery.  For  centuries  the  law 
has  required  physicians  to  possess  and  exercise 
skill  and  learning,  for  it  had  mulcted  in  dam- 
ages those  who  pretend  to  be  physicians  and 
surgeons,  but  have  neither  learning  nor  skill. 
It  is  therefore  no  new  principle  of  law  that  is 
asserted  by  our  statute;  but,  if  it  were,  it  would 
not  condemn  the  statute,  for  the  statute  is  an 
exercise  of  the  police  power  inherent  in  the 
state.  It  is,  no  one  can  doubt,  of  high  import- 
ance to  the  community  that  health,  limb,  and 
life  should  not  be  left  to  the  treatment  of  igno- 
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raDt  pretenders  and  charlatans.  It  is  within 
the  power  of  the  legislature  to  enact  such  laws 
as  will  protect  the  people  from  i^orant  pre- 
tenders, and  secure  fhem  the  services  of  repu- 
table, skilled,  and  learned  men."  And  in  Bent 
V.  West  Virginia,  129  U.  S.  114,  32  L.  ed.  628, 
it  was  said  by  the  Supreme  Court  of  the  United 
States:  *'lt  is  undoubtedly  the  right  of  every 
citizen  of  the  United  States  to  follow  any  law- 
ful calling,  business,  or  profession  he  may 
choose,  subject  only  to  such  restrictions  as  are 
imposed  upon  all  persons  of  like  age,  sex,  and 
condition.  This  right  may,  in  many  respects, 
be  considered  as  a  distinguisbiog  feature  of 
our  Republican  institutions.  Here  all  voca- 
tions are  open  to  everyone  on  like  conditions. 
All  may  be  pursued  as  sources  of  livelihood, 
some  fequiring  years  of  study  and  great  learn- 
ing for  their  successful  prosecution.  The  in- 
terest, or,  as  it  is  sometimes  termed,  the  estate 
acquired  in  them, — that  is,  the  right  to  continue 
their  prosecution, — is  often  of  great  value  to  the 
possessors,  and  cannot  be  arbitrarily  taken 
away  from  them,  any  more  than  their  real  or 
personal  property  can  be  thus  taken.  But 
there  is  no  arbitrary  deprivation  of  such  right 
where  its  exercise  is  not  permitted  because  of 
a  failure  to  comply  with  conditions  imposed 
by  the  state  for  the  protection  of  society.  The 
power  of  the  state  to  provide  for  the  general 
welfare  of  its  ptople  authorizes  it  to  prescribe 
all  such  regulations  as,  in  its  judgment,  will 
secure  or  tend  to  secure  them  agaiDst  the  con- 
sequences of  ignorance  and  incapacity,  as  well 
as  of  deception  and  fraud.  As  one  means  to 
this  end  it  has  been  the  practise  of  different 
states,  from  time  immemorial,  to  exact  in  many 
pursuits  a  ceitain  degree  of  skill  and  learning 
upon  which  the  community  may  confidently 
rely,  their  possession  being  generally  ascer- 
tained upon  an  examination  of  the  parties  b^ 
competent  persons,  or  inferred  from  a  certih- 
cate  to  them  in  the  form  of  a  diploma  or  license 
from  an  institution  established  for  instruction 
on  the  subjects,  scientific  and  otherwise,  with 
which  such  pursuits  have  to  deal.  The  nature 
and  extent  of  the  qualifications  required  must 
depend  primarily  upon  the  judgment  of  the 
state  as  to  their  necessity.  If  they  are  appro- 
priate to  the  calling  or  profession,  and  attain- 
able by  reasonable  study  or  application,  no 
objection  to  their  validity  can  be  raised  be- 
cause of  their  stringency  or  difficulty.  It  is 
ODly  when  they  have  no  relation  to  such  call- 
ing or  profession,  or  are  unattainable  by  such 
reasonable  study  and  application,  that  they  can 
operate  to  deprive  one  of  his  right  to  pursue  a 
lawful  vocation.  Few  professions  require  more 
careful  preparation  by  one  who  seeks  to  enter 
it  than  that  of  medicine.  It  has  to  deal  with 
all  those  subtle  and  mysterious  influences  upon 
which  health  and  life  (depend,  and  requires,  not 
only  a  knowledge  of  the  properties  of  vegeta- 
ble and  mineral  substances,  but  of  the  human 
body  in  all  Its  complicated  parts,  and  their  re- 
lation to  each  other,  as  well  as  their  influence 
upon  the  mind.  The  physician  must  be  able 
to  detect  readily  the  presence  of  disease,  and 
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prescribe  appropriate  remedies  for  its  removal 
Everyone  mav  have  occasion  to  consult  him, 
but  comparatively  few  can  judge  of  the  quali- 
fications of  learning  and  skill  which  he  pos- 
sesses. Reliance  must  be  placed  upon  the 
assurance  given  by  his  license,  issued  by  an 
authority  competent  to  judge  in  that  respect, 
that  he  possesses  the  requisite  qualifications. 
Due  consideration,  therefore,  for  the  protec- 
tion of  society,  may  well  induce  the  state  to 
exclude  from  practise  those  who  have  not 
such  a  license,  or  who  are  found  upon  exam- 
ination not  to  be  fully  qualified.  The  same 
reasons  which  control  in  imposing  conditions 
upon  compliance  with  which  the  physician  is  al- 
lowed to  practise  in  the  first  instance,  may 
call  for  further  conditions  as  new  modes  of 
treating  disease  are  discovered,  or  a  more 
thorough  acquaintance  is  obtained  of  the 
remedial  properties  of  vegetable  and  mineral 
substances,  or  a  more  accurate  knowledge  is 
acquired  of  the  human  system  and  of  the 
agencies  by  which  it  is  affected.  It  would 
not  be  deemed  a  matter  for  serious  discussion 
that  a  knowledge  of  the  new  acquisitions  of 
the  profession,  as  it  from  time  to  time  ad- 
vances in  its  attainments  for  the  relief  of  the 
sick  and  suffering,  should  be  required  for  con- 
tinuance in  its  practice,  but  for  the  earnestness 
with  which  the  plaintiff  in  error  insists  that, 
by  being  compelled  to  obtain  the  certificate  re- 
quired, and  prevented  from  continuing  in  his 
practice  without  it,  he  is  deprived  of  his  right 
and  estate  in  his  profession  without  due  proc- 
ess of  law.  We  perceive  nothing  in  the  stat- 
ute which  indicates  an  intention  of  the  legisla- 
ture to  deprive  one  of  any  of  his  rights.  No 
one  has  a  right  to  practise  medicine  without 
having  the  necessary  qualifications  of  learning 
and  skill;  and  the  statute  only  requires  that 
whoever  assumes,  bv  offering  to  the  com- 
munity his  services  as  a  physician,  that  he  pos- 
sess such  learning  and  skill,  shall  present 
evidence  of  it  by  a  certificate  or  license  from 
a  body  designated  by  the  state  as  competent  to 
judge  of  his  qualifications."  See  also 
Hatiiker  v.  N'ew  York,  170  U.  S.  189,  4^  L.  ed. 
102.  While  in  some  respects  quasi  judicial, 
the  action  of  the  board  is  not  judicial, 
any  more  than  is  the  action  of  a  county 
surveyor  in  fixing  a  boundary  line,  or  of  a 
county  superintendent  in  giving  or  refusing  a 
teacher's  certificate,  or  the  action  of  numl)er- 
less  other  officers  or  boards  in  making  investi- 
gations and  decisions  in  matters  committed 
to  them.  Neither  is  the  circumstance  that  an 
appeal  is  allowed  from  a  decision  of  the  board 
an  indication  that  its  action  is  judicial.  "The 
right  of  appeal  from  the  action  of  boards  in 
their  administrative  character,"  it  was  said  by 
this  court  in  Huntington  County  Comrs,^,  Heas- 
ton,  144  Ind.  588  and  597,  "is  frequently  con- 
ferred by  statute.  The  appeal  in  such  cases  is 
not  permitted  because  the  action  of  the  board 
is  considered  judicial,  but  it  is  granted  as  a 
method  of  getting  the  matter  involved  before 
a  court  that  it  may  be  determined  judicially." 
Judgment  affirmed. 
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Aninjimetion  against  keeplngr  ^  bawdy 

house  OD  certain  premises  canoot  be  grranted 
on  the  (ground  tbat  it  is  obnoxious  to  tbe  neicrh- 
borhood,  and  unfavorably  affects  tbe  salable 
value  of  property  in  the  locality. 

(April  27, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
Ibe  Circuit  Court  for  McCracken  County 
in  favor  of  plaintiffs  in  a  suit  brought  to  en- 
join defendant  from  keeping  a  bawdy  house. 
Heversed. 

The  facts  are  stated  in  tbe  opinion. 
Messrs.  Campbell  &  Campbell  and  W. 
O.  Bullitt  for  appellant. 

Mr.  Charles  K«  Wheeler  for  appellees. 

Haselri^^,  J.,  delivered  the  opinion  of 
the  court: 

It  is  agreed  that  the  appellant  keeps  a  bawdy 
house  on  a  certain  street  in  Paducah.  and  that 
its  presence  there  is  shocking  to  the  moral  sense 
of  the  community,  and  is  especially  obnoxious 
and  disagreeable  to  the  immediate  neighbor- 
hood. The  proof  also  conduces  to  show  that 
the  maintenance  of  such  a  house  unfavorably 
affects  the  salable  value  of  property  in  its  lo- 
cality. The  question  is:  May  the  chancellor, 
under  these  circumstances,  enjoin  the  appel- 
lant from  usine  the  house  in  question  as  a 
bawdy  house?  The  chancellor  below  answered 
this  question  in  the  affirmative,  and  at  the 
instance  of  certain  real-estate  owners  in  the 
neighborhood,  entered  the  order  of  perpetual 
injunction  appealed  from.  At  the  threshold 
it  is  noticeable  that  this  is  the  first  time  in  the 
Jurisprudence  of  the  state  that  the  attempt  has 
been  made  to  suppress  this  evil  by  the  substi- 
tution of  the  chancellor's  orders  in  lieu  of  the 
processes  of  the  criminal  courts.  This  cannot 
be  because  new  conditions  have  arisen,  calling 
for  the  ever-expanding  powers  of  the  chancel- 
lor. The  bawd  we  have  always  had  with  us, 
and  the  bawdy  house.  The  absence  of  tbe  ex- 
ercise of  such  a  power  may  not  be  conclusive 
against  its  use,  but  it  is  at  least  strongly  per- 
suasive that  such  power  does  not  exist.  It  is 
not  alleged  that  there  are  offensive  sights  or 
sounds  about  the  obnoxious  premises,  but  only 
tliat  property  is  made  less  valuable  in  the  vicin- 
ity, and  that  the  moral  atmosphere  is  tainted 
and  pestilential.  The  injury  is  wholly  conse- 
quential. It  seems  to  us,  under  these  circum- 
stances, the  criminal  courts  had  best  be  left  to 
enforce  the  criminal  laws.  These  are  confess- 
edly entirely  adequate  for  the  purpose  of  sup- 
pressing such  evils.  To  keep  a  bawdy  house 
is  to  erect  and  maintain  a  nuisance,  and  is  in 
itself  a  crime.  The  suppression  of  a  nuisance, 
therefore,  is  but  the  infliction  of  a  punishment 


NOTS.— For  injunction  against  saloon  as  a  nuis- 
ance, see  Haggart  v.  Stehlin  (Ind.)22L.  K.  A.  577. 
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for  the  crime.  The  one  is  inseparable  from  the 
other.  The  chancellor  would  therefore  be,  in 
effect,  punishing  the  criminal  by  the  civil  pro- 
cess of  injunction.  In  Anderson  v.  Doiyt  83 
Hun,  160,  where  this  precise  question  was  in- 
volved, the  court  held  that  courts  of  equity 
were  not  the  proper  tribunals  in  which  to  sup- 
press the  evil  of  keeping  bawdy  houses;  that 
the  usual  and  customary  means,  and  those  al- 
ways theretofore  employed,  were  set  in  motion 
by  the  courts  which  administer  the  criminal 
law,  whose  machinery  was  sufficient  to  give 
the  community  full  relief.  Tbe  only  oppos- 
ing authority  is  the  older  case  of  Hamilton  v. 
Whitridge,  11  Md.  128,  69  Am.  Dec.  184,  which 
we  cannot  follow,  as  we  conceive,  without  do- 
in^  violence  to  the  long-established  practice  in 
this  state  of  relegating  the  enforcement  of  our 
laws  against  crime  to  tbe  criminal  courts. 

We  are  constrained,  therefore,  to  take  a  dif- 
ferent view  of  this  question  from  the  chancel- 
lor, and  his  judgment  is  reoersed,  to  the  end 
that  the  petition  for  injunction  be  dismissed. 


Christ  KNAUER,  Appt., 

V. 

City  of  LOUISVILLE. 
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An  ordinance  prohibiting^  the  owner  of 
a  carcass  of  a  dead  animal  removing^ 

it,  but  requiring  him  to  pay  a  public  contractor, 
for  its  removal,  a  fee  greater  than  the  value  of 
tbe  carcass,  is  unconstitutional  as  an  indirect 
confiscation  of  tbe  property. 

(April  29, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
convicting  him  of  violating  an  ordinance 
against  hauling  dead  animals  through  the 
streets  of  the  city.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Pryor,  O'Neal,  8b  Pryor  for 
appellant. 

Messrs.  Kohn,  Baird,  A  Spindle,  for 
appellee: 

if  the  subject-matter  regulated  or  prohibited, 
as  the  case  may  be,  is  of  such  a  nature  tbat  it 
can  be  reasonably  said  it  might  do  harm  unless 
regulated  or  prohibited,  as  the  case  may  be, 
the  legislature  of  the  state  or  the  local  govern- 
ment has  full  power  either  to  regulate  or  pro- 
hibit. 

It  is  the  class,  and  not  the  particular  in- 
stance, that  gives  to  the  legislative  department 
authority  to  put  in  force  against  it  the  police 
power  of  the  stale;  nor  has  the  court  any  juris- 
diction to  say  that  the  legislative  department 
has  not  exercised  the  power  which  it  possesses 
in  the  most  convenient  or  advantageous  way. 

Powell  V.   Pennsylmnia,  127  U.  S.  678,  32 


Note.— For  dead  animals  as  a  nuisance  within 
the  police  power  of  the  municipality,  see  note  to 
Harrington  v.  Providence  (R.  I.)  88  L.  R.  A.  on 
page  830. 
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L.  ed.  253;  Sinking  Pvud  Gates,  99  U.  S.  718, 
25  L.  ed.  501;  FUtcher  v.  Peck,  6  CraDch,  128, 

3  L.  ed.  175;  Dartmouth  College  v.   Woodward, 

4  Wheat.  518,  4  L.  ed.  629;  Livingston  County 
V.  Darlington,  101  U.  S.  407,  26  L.  ed.  1015; 
Wible  V.  Striiss,  84  Ky.  290. 

If  the  legislature  has  the  right  to  regulate 
the  remoyal.  it  necessarily  has  the  right  to 
select  the  agency;  and  its  discretion  in  the  ex- 
ercise of  this  power  cannot  be  invaded  by  the 
court. 

Afpers  V.  San  Francisco,  82  Fed.  Rep.  603; 
National  Fertilizer  Co.  v.  Lambert,  48  Fed. 
Rep.  458. 

So  far  as  a  police  ordinance  only  attempts 
to  regulate  the  uses  of  property,  as  distin- 
guished from  a  destruction  of  the  property 
itself,  it  is  paramount  to  any  property  right. 

Burnside  v.  Lincoln  County  Ct,  86  Ky.  428; 
Mugler  v.  Kansas,  123  U.  S.  682,  31  L.  ed. 
205;  Slaughter- House  Cases,  16  Wall.  86,  21  L. 
ed.  411;  Northvestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  8.  659,  24  L.  ed.  1036;  Walker  v. 
Jameson,  140  Ind.  591, 28  L.  R.  A.  679;  Smihy 
V.  MacDonald,  42  Neb.  5,  27  L.  R.  A.  540; 
Vandine,  Petitioner,  6  Pick.  187,  17  Am.  Dec. 
351;  Boehm  v.  Baltimore,  61  Md.  269;  State, 
Nicoulin,  v.  Lowery,  49  N.  J.  L.  391. 

To  illustrate  to  what  extent  the  police  power 
has  been  upheld,  even  where  it  conflicts  with 
property  rights  to  their  destruction,  see 

Lawton  v.  Steele,  152  U.  8. 133, 38  L.  ed.  385. 
119  N.  Y.  226,  7  L.  R.  A.  184;  Sentell  v.  New 
Means  db  G.  R.  Co.  166  U.  8. 698, 41 L.  ed.  1169. 

Due  process  of  law  does  not  necessarily  mean 
a  judicial  investigation  upon  a  solemn  trial, 
but  what  is  due  process  of  law  with  reference 
to  any  class  of  property  depends  upon  the 
character  of  the  property,  its  history,  its  con- 
dition, how  it  has  been  treated  in  the  history 
of  our  people,  and  the  uses  to  which  it  is  ordi- 
narily put. 

Jenkins  v.  BaUantyne,  8  Utah,  245, 16  L.  R. 
A.  689. 

The  question  of  regulating  or  prohibiting  an 
industry  or  subject-matter  that  is  of  a  generic 
kind  to  harm  the  public  health,  safety,  or 
morals,  is  a  question  wholly  of  power  vested 
in  the  legislative  department,  and  with  the 
manner  of  its  exercise  the  courts  have  no  con- 
cern; nor  is  it  any  objection  that  particular  in- 
stances may  be  free  or  the  objections  pertaining 
to  the  class. 

Powell  V.  Pen7isylmnia,  127  U.  8.  678,  32 
L.  ed.  253;  Wible  v.  Struss,  84  Ky.  290;  Alpers 
V.  San  Francisco,  82  Fed.  Rep.  503;  National 
Fertilizer  Co,  v.  Lambert,  48  Fed.  Rep.  458; 
Burnside  v.  Lincoln  County  Ct.  86  Ky.  428; 
Mugler  v.  Kansas,  123  U.  8.  632.  31  L.  ed. 
205;  Slaughter-House  Casen,  16  Wall.  86,  21  L. 
ed.  411;  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  8.  669,  24  L.  ed.  1036:  Walker  v. 
Jameson,  140  Ind.  59i,  28  L.  R.  A.  679;  Smilty 
V.  MacDonald,  42  Neb.  6,  27  1.  R.  A.  540; 
Vandine,  Petitioner,  6  Pick.  187,  17  Am.  Dec. 
361;  Boehm  v.  Baltimore,  61  Md.  259;  State, 
Nicoulin,  v.  Loitery,  49  N.  J.  L.  891. 

Removal  and  disposition  of  dead  animals  is 
essentially  a  matter  affecting  the  public  health, 
and  with  reference  thereto  the  police  power  is 
unlimited. 

Powell  V.  Pennsylvania,  127  U.  8.  678,  32 
L.  ed.  253;  Wible  v.  Slrtiss,UKj,  290;  Walker 
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V.  Jameson,  140  Ind.  691,  28  L.  R  A.  679; 
Smiley  v.  MacDonald,  42  Neb.  5,  27  L.  R.  A. 
640;  National  Fertilizer  Co,  v.  Lambert,  48 
Fed.  Rep.  458;  Slaughter- House  Cases,  16  Wall. 
86,  21  L.  ed.  411;  Alpers  v.  San  Francisco,  82 
Fed.  Rep.  508;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  8.  659,  24  L.  ed.  1036;  Van- 
dine,  Petitioner,  6  Pick.  187, 17  Am.  Dec.  351 ; 
Boehm  v.  Baltimore,  61  Md.  259;  State,  Nicou- 
lin, V.  Lowery,  49  N.  J.  L.  391;  Biver  Render- 
ing Co.  V.  Behr,  7  Mo.  App.  845;  Underwood  v. 
Green,  3  Robt.  86. 

To  regulate  the  removal  of  dead  animals  by 
granting  the  exclusive  right  to  a  public  con- 
tractor, for  fixed  fees,  invades  no  right  of 
property,  and  grants  no  exclusive  privilege, 
and  is  open  to  no  constitutional  objection.  It 
is  a  customary  and  proper  exercise  of  police 
power. 

Wible  V.  Struss,  84  Ky.  290;  Walker  v.  Jame- 
son, 140  Ind.  591,  28  L.  R.  A.  679;  Smiley  v. 
MacDonald,  42  Neb.  6,  27  L.  R.  A.  540; 
National  Fertilizer  Go.  v.  Lambert,  48  Fed. 
Rep.  458;  Alpers  v.  San  Francisco,  32  Fed. 
Rep.  508;  Vandine,  Petitioner,  6  Pick.  187.  17 
Am.  Dec.  851;  Boehm  v.  Baltimore,  61  Md. 
259;  State,  Nicoulin,  v.  Lowery,  49  N.  J.  L. 
391 ;  River  Rendering  Co.  v.  Behr,  7  Mo.  App. 
845;  Underwood  v.  Qreen,  8  Robt.  86. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

The  general  council  of  the  city  of  Louisville 
passed  an  ordinance  giving  the  exclusive  privi- 
lege to  the  public  contractor  to  remove  the 
carcasses  of  dead  animals,  not  slain  for  food  or 
to  be  used  in  useful  arts,  out  of  the  city,  such 
as  horses,  cattle,  hogs,  sheep,  etc. ;  and  it  is  the 
duty  of  such  contractor,  within  twenty- four 
hours  after  he  has  received  notice  that  there  is 
a  dead  animal  in  the  city,  to  remove  it  outside 
of  the  city  to  a  place  that  appears  to  have  been 
established,  or  to  one  that  might  thereafter  be 
established,  within  the  county  of  Jefferson. 
The  owner  or  person  in  charge  of  any  carcass 
may  direct  the  place  to  which  it  shall  be  re- 
moved, upon  the  payment  to  the  public  con- 
tractor, of  certain  fees  prescribed  in  the  ordi- 
nance, to  wit,  $2.50  per  head  for  each  ox,  bull» 
steer,  or  cow,  $1  per  head  for  each  hog,  etc. ; 
and,  upon  the  failure  of  the  owner  or  person 
in  charge  to  prepay  the  fee  prescribed  in  the 
ordinance,  the  contractor  is  authorized  to  take 
possession  of  the  carcass,  and  remove  it  to  such 
rendering  establishment  as  such  public  con- 
tractor may  own  or  control  outside  of  the  city 
of  Louisville,  inside  the  county  of  Jefferson, 
where  be  shall  proceed  to  render  the  same,  and 
out  of  the  proceeds  of  the  materials  and  sub- 
stances thus  received  from  the  rendering  of  the 
carcass  he  is  to  pay  himself  the  fees  prescribed 
in  the  ordinance  for  removing  same,  together 
with  reasonable  compensation  for  the  services 
done  by  him  in  rendering  or  causing  to  be  ren- 
dered such  carcass  of  a  dead  animal;  and  if, 
after  paying  himself  the  fee  and  expenses  in- 
dicated, "there  be  any  surplus  left,  he  shall  bold 
it  for  the  benefit  of  the  owner,  provided  the 
owner  claims  it  within  six  months  after  the 
removal  of  the  carcass.  The  ordinance  fur- 
ther provides  that  it  shall  not  be  lawful  for  any 
person  whatsoever,  or  copartnership  of  persons 
or  corporation,  except  the  public  contractor, ^to 
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remove  the  carcass  of  anv  dead  animal,  unless 
the  public  contractor  fails  to  remove  the  same 
within  twenty-four  hours  after  being  notified 
thereof;  and  if  any  person,  copartnership  of 
persons,  or  corporation,  except  the  public  con- 
tractor, shall  remove,  haul,  or  drag  a  carcass 
of  a  dead  animal  through,  along,  or  across 
any  of  the  public  ways,  streets,  or  alleys  of  the 
city  of  Louisville,  they  shall  be  subject  to  a 
fine. 

The  city  of  Louisville,  pursuant  to  the  ordi- 
nance, made  a  contract  with  certain  persons  to 
remove  the  carcasses  of  dead  animals  as  pro- 
vided by  the  ordinance.  Tatum,  Embry,  & 
Co.  and  two  other  firms  were  factors  in  the 
city  of  Louisville  engaged  in  the  business  of 
buying  stock  and  of  selling  stock  which  was 
consigned  to  them.  It  appears  that  cars  are 
overloaded  with  stock,  thus  causing  the  death 
of  part  or  all  of  the  carload.  Other  causes 
produce  the  death  of  stock  which  is  shipped  to 
tbem,  and  also  stock  dies  at  the  stock  yards  of 
these  factors.  Owing  to  the  fact  that  they  are 
large  dealers  in  slock,  they  have  for  disposal 
a  large  number  of  carcasses,  principally  of  hogs 
and  cattle.  It  is  to  the  interest  of  these  firms 
to  realize  all  they  possibly  can  out  of  the  re- 
mains of  dead  animals.  There  appear  to  be 
two  or  more  rendering  establishments  not  far 
distant  from  the  stock  yard$i,  and  their  owners 
hired  the  defendant,  Christ  Knauer,  to  drive 
their  wagon  in,  hauling  their  dead  animals 
over  the  streets  of  Louisville  to  a  rendering  es- 
tablishment. This  prosecution  was  instituted 
for  the  purpose  of  imposing  a  penalty  upon 
the  driver,  Knauer,  because  he  was  hauling 
the  carcass  of  a  dead  animal,  belonging  to  one 
of  his  employers,  on  the  streets  of  Louisville 
to  a  rendering  establishment.  The  question  of 
his  guilt  depends  upon  the  validity  of  the  ordi- 
nance in  question.  The  evidence  offered  in 
this  case  tends  to  prove  that  the  remains  of 
their  dead  hogs  can  be  hauled  to  the  rendering 
establishment  for  from  5  to  10  cents  per  head; 
that  the  remains  of  an  ox,  bull,  steer,  or  cow 
belonging  to  them  can  be  removed  to  the  ren- 
dering €;stablishment  for  much  less  than  50 
cents  per  head.  The  proof  also  shows  that  the 
remains  of  a  hog,  bull,  cow,  or  steer  are  not 
worth  hardly  so  much  as  the  fees  which  the 
ordinance  requires  to  be  paid  for  its  removal. 
The  result  is  that  they  cannot  pay  the  fees  and 
realize  anything  whatever  for  the  carcasses  of 
their  dead  animals.  In  other  words,  if  the 
public  contractor  removes  them  they  get  noth- 
ing for  such  carcasses. 

The  sole  question  in  this  case  is  whether  the 
city  can  pass  an  ordinance  which  fixes  the  fees 
to  be  paid  the  public  contractor  for  the  removal 
of  the  carcass  of  a  dead  animal  out  of  the  city 
at  such  sums  that  their  owners  cannot  pay 
them  and  realize  anything  out  of  them.  Can 
the  city  in  this  indirect  way  confiscate  the  prop- 
erty of  its  owner  and  give  it  to  the  public  con- 
tractor? Dead  animals  are  not  per  se  nui- 
sances, and  the  owner's  property  rights  do  not 
cease  at  the  death  of  the  animal.  Until  such 
becomes  a  nuisance,  the  owner  should  have  the 
right  to  realize  whatever  he  can  from  it.  Un- 
der the  police  power,  the  municipality  certainly 
has  the  right,  and  it  is  its  duty,  to  prevent  car- 
casses of  dead  animals  from  becominc:  nui- 
sances; and  to  that  end  it  may  prescribe  the 
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manner  of  and  the  time  in  which  the  owners 
shall  remove  or  permit  them  to  be  removed. 
The  employers  of  |the  appellant  can  remove 
the  carcasses  as  speedily  and  in  a  manner  that 
will  cause  as  little  offense  to  the  public  sense 
and  taste  as  can  the  contractor.  They  can  real 
ize  considerable  sums  by  the  sale  of  the  car- 
casses by  being  permitted  to  make  the  removal. 
In  the  case  of  State  v.  Morris,  47  La.  Ann. 
1663,  the  court  said:  "To  sustain  that  portion 
of  the  contract  we  would  have  to  decide  that 
a  dead  animal  is  per  se  a  nuisance:  that  the 
ownership  terminates  at  death.  There  is  no 
question  here  of  the  exercise  of  eminent  do- 
main for  the  public  good  requiring  compensa- 
tion. The  only  question  is  the  right  to  exer- 
cise the  police  power  vel  non.  If  the  property 
is  not  a  nuisance,  the  owner  should  not  be 
prevented  from  obtaining  its  value,  and  should 
not  be  denied  the  right  to  make  any  disposi- 
tion of  it  (however  innocent  and  useful).  It  is 
not  possible,  under  police  regulation,  to  take 
property  from  one  man  and  give  it  to  another. 
The  city  might,  as  a  sanitary  measure,  after 
having  given  the  owner  the  opportunity  to 
dispose  of  his  dead  animals,  authorize  a  con- 
tractor to  cart  them  away  and  appropriate 
them  to  his  own  use."  In  the  case  of  Biver 
Rendering  Co.  v.  Behr,  77  Mo.  98,  46  Am. 
Rep.  6,  the  court  said:  '*We  do  not  deny  that 
the  general  assembly  may  confer  upon  munic- 
ipal authorities  the  power  to  abate  nuisances, 
and  to  declare  what  shall  be  deemed  nuisances, 
but  the  latter  power  cannot  be  so  absolute  as 
to  be  beyond  the  cognizance  of  the  courts  to 
determine  whether  il  has  been  reasonably  exer- 
cised in  a  given  case  or  not.  Tates  v.  Jailioau- 
kee,  10  Wall.  497,  19  L.  ed.  984.  The  ordi- 
nance in  question  cannot  be  maintained  as  a 
police  regulation.  It  can  never  be  necessarv 
to  take  from  one  man  his  property  and  give  it 
to  another  until  the  property  is  in  such  condi- 
tion that  it  is.  or  is  so  used  that  it  is  likely  to 
become,  a  nuisance;  and  even  in  the  latter  case, 
until  it  has  become  a  nuisance,  an  opportunity 
should  be  given  the  owner  to  change  the  use, 
or  make  such  disposition  of  his  property  as 
will  prevent  the  apprehended  danger.  Or  the 
city  might,  as  a  sanitary  measure,  by  ordi- 
nance authorize  the  seizure  and  sale  of  dead 
animals  by  its  proper  oftlcers,  in  order  to  pre- 
vent an  improper  sale  or  disposition  of  them 
by  the  owner,  provided  it  secured  to  such 
owner  the  proceeds  of  such  sale.  This  might 
be  tolerated,  but  it  would  be  on  the  very  verge 
of  debatable  ground.  ...  A  dead  hog  or 
steer  or  sheep  is  not  per  se  a  nuisance.  It  was 
so  ruled  by  the  New  York  court  of  appeals  in 
Underwood  v.  Green,  42  N.  Y.  140.  It  was 
there  observed  that  *a  dead  hog  is  not  per  se  a 
nuisance,  even  though  it  died  of  suffocation, 
and  is  not  necessarily  dangerous  to  public 
health.  The  owner  may  still  put  it  to  a  useful 
and  innocent  purpose.'  While  a  dead  animal 
is  not  per  se  a  nuisance,  it  may  become  so,  and 
the  city,  under  her  charter,  may  pass  such  or- 
dinances as  are  necessary  to  prevent  it  from 
becoming  a  nuisance,  but  she  must  in  such 
legislation  pay  a  proper  regard  to  the  rights  of 
the  owner  of  such  properly.  The  death  of  a 
domestic  animal  does  not  terminate  the  own- 
er's property,  and,  while  he  may  be  required 
to  make  such  use  or  disposition  of  the  carcass 
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as  i9i\\  prevent  a  nuisance,  stencb,  or  other  in- 
convenience to  the  neigbborbood,  the  munic- 
ipal authorities  cannot  arbitrarilj  deprive  him 
of  bis  property  by  giving  it  to  another.  If  not 
per  se  a  nuisance,  it  is  property,  in  the  broad- 
est sense  of  the  term." 

It  requires  no  argument  to  show  that  neither 
a  municipal  nor  any  other  government  can 
take  one  man's  property  and  give  it  to  another. 
An  ordinance  declaring  that  the  carcasses  of 
all  dead  animals  found  in  the  city,  which  were 
not  slain  for  food  or  to  be  used  in  the  useful 
arts,  become  the  property  of  the  public  con- 
tractor,  would  be  unconstitutional.  If  the 
municipality  cannot  directly  take  the  property 
of  one  person  and  give  it  to  another,  should  it 
be  permitted  to  do  so  indirectly?  We  think 
not.  The  fees  which  the  employers  of  the  ap- 
pellant are  required  to  pay  the  contractor  be- 
fore they  are  permitted  to  direct  where  the 
carcass  shall  be  taken  are  so  high  that  they 
cannot  afford  to  pay  them.  The  value  of  the 
carcasses  will  not  justify  them  in  paying  the 
fees.  It  results  that  the  contractor  gets  the  car- 
casses as  compensation  for  hauling  them  away, 
as  the  fee  fixed  in  the  ordinance  is  greater  than 
the  value  of  the  carcass,  and  the  owner  cannot 
realize  anything  from  the  rendered  product, 
as  the  cost  of  rendering  is  added  to  the  amount 
of  the  fee  fixed  for  the  removal.  The  effect  of 
an  ordinance  which  does  not  allow  the  owner 
of  a  dead  carcass  to  remove  it,  but  requires 
him  to  pay  a  fee  for  its  removal  which  is 
greater  than  its  value,  is  precisely  the  same  in 
effect  as  an  ordinance  which  takes  the  carcass 
from  one  person  and  gives  it  to  another.  In 
so  far  as  the  ordinance  has  that  effect  it  is  un- 
constitutional. The  proof  offered  by  the  ap- 
pellee tends  to  show  that  the  amount  which 
the  contractor  received  for  the  removal  of  all 
dead  animals  from  the  city  is  not  unreasonable 


because  of  the  fact  that  he  is  sometimes  re- 
quired to  send  his  teams  many  miles  to  remove 
a  single  carcass.  We  do  not  think  that  be- 
cause it  is  an  advantageous  contract  to  the 
city,  and  also  to  the  interest  of  some  of  the  citi- 
zens who  may  have  animals  to  die  that  such 
ordinance  should  have  been  passed,  can  justify 
the  citv  in  taking,  in  the  manner  we  have  in- 
dicated, the  property  of  the  employers  of  the 
appellant  They  cannot  be  compelled  to  re- 
lieve the  city  of  the  burden  or  other  citizens  of 
the  expense  by  being  forced  to  surrender  their 
rights  in  property.  Their  property  cannot  be 
taken  simply  because  the  ordinance  in  ques- 
tion may  relieve  the  city  of  an  expense  that  it 
might  otherwise  have  to  pay.  %*>^^ 

The  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  June 
18,  1898,  by  Paynter,  J. : 

The  court  said  in  the  opinion  delivered  that 
the  municipality  has  the  right,  and  it  is  its 
duty,  to  prevent  carcasses  of  dead  animals 
from  becoming  nuisances,  and  to  that  end  it 
may  prescribe  the  manner  of  and  the  time  in 
which  the  owners  shall  remove  them.  We 
may  add  that  the  general  council  may  provide 
by  ordinance  that  in  the  event  the  owner  of  a 
carcass  of  a  dead  animal  fails  to  remove  it 
within  the  prescribed  time,  or  pay  such  rea- 
sonable fee  as  may  be  fixed  for  its  removal,  it 
shall  become  the  property  of  (he  city,  or  of 
such  person  as  may  be  authorized,  by  contract 
with  the  city,  to  remove  it;  or  it  may  be  pro- 
vided that,  upon  the  failure  of  the  owner  to 
remove  it  within  the  prescribed  time,  it  shall 
become  the  properly  of  the  city,  or  of  such 
person  as  may  be  authorized  to  remove  it. 


NEBRASKA  SUPREME  COURT. 


FARMERS'  LOAN  &  TRUST  COMPANY 

r. 

M.  M.  KILLINGER  H  aL 

D.  A.  HALE  et  al,.  Impleaded,  etc.,  Appts. 

(46  Neb.  en.) 

*A  court,  upon  ■ettingf  aside  a  mere 
money  Jnd^mentf  has  no  power  to  oontinue 

*HefldDotes  by  Rtan,  C. 


In  existence  tbe  statutory  Judgment  lien  of  the 
Judgment  set  aside,  that  it  (may  attach  to  such 
Judfrment  as  subsequently  may  be  rendered  in 
the  same  cau&e. 

(January  0, 1806.) 

APPEAL  by  D.  A.  Hale  et  al.  from  a  judg- 
ment  of  the  District  Court  for  Madison 
county  postponing  the  lien  of  the  judgment 
which  had  been  recovered  by  him  against  M. 


Note. — Continuing  lien  of  judgment  opened  or 
set  aside  to  permit  a  defense. 
I.  Distinction    heticcen    opening    and    setting 

aside  or  t'acating  judgment. 
II.  Power  to  continue  lien  on  opening  judg- 
ment. 
Iir.  The  Pennsi'lrania  and  Ohio  rules. 
IV.  Effect  of  continuance  of  lien. 
V.  The  second  or  final  judgment. 
VI.  The  finai  enforcement  or  collection, 

I.  Distinction  between  opening  and  setting  aside 
or  vacating  judgment. 

The  power  of  the  court  to  continue  the  lien 
of  a  judgment  upon  opening  It  to  let  In  a  de- 
fense seems  to  be  well  settled.  But  the  prlncl- 
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pal  case  seems  to  be  a  pioneer  case  on  the  ques- 
tion of  the  right  to  continue  the  lien  of  a  judg- 
ment upon  sotting  aside  or  vacating  It,  as  well 
as  with  reference  to  the  distinction  between 
opening  and  setting  aside  or  vacating  a  Judg- 
ment, unless  Steinbrldge's  Appeal,  1  Penr.  & 
W.  481,  can  be  said  to  bear  on  that  question. 
In  that  case  It  is  said  that  **a  judgment  may  be 
opened,  or  it  may  be  set  aside.  If  the  former, 
it  lemalns  a  Judgment  still,  and  with  all  the 
attributes  as  such;  of  which  the  order  of  the 
court  has  not  deprived  it,"  giving  rise  to  the 
inference  that  if  it  were  vacated  or  set  aside 
it  would  not  be  a  judgment  with  its  usual  at- 
tributes. But  this  was  a  case  of  opening,  and 
not  of  vacating  or  setting  aside. 
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Farmebb'  Loan  &  Tbust  Co.  y.  Killingbb. 


M.  Killinger  to  a  mechanic's  Ifen  held  hy  L. 
B.  Baker  in  the  adjustment  of  liens  against 
Killinger's  property  in  a  proceeding  to  fore- 
close a  mortgage.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mes^a.  Allen,  Robinson,  ft  Reed  and 
Robinson,  Reed,  &  Foster,  for  appellants: 

The  court  had  a  right  to  make  such  an  order 
aa  it  did  in  this  case. 

EjtUy  V.  Berryhill,  36  Minn.  117;  Whereatt  v. 
Elli9,  68  Wis.  61. 

The  judgments  of  the  court  preserving  the 
attachment  and  general  judgment  liens  of  ap- 
pellants were  judgments  of  the  court  until 
yacated,  modified,  or  disposed  of  by  the  pro- 
cess prescribed  by  law.  Entering  another 
judgment  is  not  one  of  them. 


NuekolUy.  /rw»/j.  2Neb.  60;  Flagg  v.  O>oper, 
22  Jones  &  S.  60;  Am.  Dig.  1890,  p.  2180. 
I  886:  LoomiB  v.  Second  Qennan  Bldg,  Asso.  37 
Ohio  St.  892;  Leonard's  Appeal,  94  Pa.  180; 
Kittanning  Ins  Co,  v.  Scoti,  101  Pa.  449; 
Cope*s  Appeal,  96  Pa.  294. 

If  a  judgment  is  opened  hut  allowed  to  stand 
as  security,  for  what  may  be  afterwards  re- 
covered, it  operates,  notwithstanding  its  open- 
ing, as  a  lien  upon  the  land. 

Eolmes  v.  Bush,  85  Hun,  fi87. 

Messrs.  Campbell  &  Wallis  and  Wig^- 
ton  &  Whitham  for  appellees. 

Ryan,  C,  delivered  the  opinion  of  the 
court: 

This  action  was  for  the  foreclosure  of  a 
mortgage  made  to  the  Farmers'  Loan  &  Trust 


II.  Potrcr  to  continue  lien  on  opening  judg- 
ment. 

In  cases  where  defaults  are  opened  it  Is 
proper  practice  to  allow  the  judgment  already 
entered  to  stand  as  secarity.  Hansee  v.  Flero, 
25  Abb.  N.  C.  46. 

And  a  defendant  failing  to  serve  his  answer 
within  the  time  allowed  for  that  purpose,  upon 
excusing  his  default  and  showing  a  good  de- 
fense is  usually  permitted  to  interpose  it  on  mo- 
tion to  open  the  default  on  payment  of  the  costs 
of  the  motion,  Judgment,  execution,  and  levy 
thus  existing  to  stand  as  security  for  the  pay- 
ment of  any  Judgment  the  plaintiff  may  there- 
after recover.    Clark  v.  Lyon,  2  Hilt.  01. 

A  proceeding  to  lot  in  a  defendant  to  plead 
npon  terms  after  Judgment  by  default  partakes 
of  the  nature  of  an  equitable  interposition  on 
his  behalf,  and  should  be  somewhat  controlled 
by  equitable  considerations;  and  it  is  more  Just 
that  the  old  Judgment  should  be  allowed  to 
stand  and  the  lien  which  may  have  been  there- 
by obtained  preserved  to  the  plaintiff.  Dulle  v. 
Lnlly,  64  111.  App.  292. 

And  on  setting  aside  a  default  for  want  of  a 
plea  on  the  ground  of  merit  if  it  appear  proba- 
ble that  the  plaintiff  may  lose  his  demand  by 
reason  of  the  defendant  being  in  doubtful  cir- 
cumstances the  .court  will  order  the  judgment 
to  stand  as  security.    Anonymous,  6  Cow.  390. 

And  the  plaintiff  in  an  action  which  would 
abate  by  the  death  of  the  defendant,  in  which 
a  motion  to  open  a  default  had  been  made  and 
denied,  and  there  had  been  a  long  delay  in  re- 
newing the  mojtion,  is  entitled  to  have  the  Judg- 
ment remain  as  security  to  protect  his  rights, 
and  should  not  bo  required  to  accept  in  lieu 
thereof  an  undertaking  to  pay  such  Judgment 
as  might  eventually  be  recovered.  Hart  v. 
Washburn,  42  N.  Y.  S.  R.  440. 

Where  a  defendant  moves  to  open  a  default 
npon  terms  not  of  right,  the  court  has  power, 
as  one  of  the  terms,  to  require  that  Judgment 
or  execution  shall  stand  as  security,  and  will 
do  so  if  the  safety  of  the  plaintiff  demands  it. 
Wilson  V.  White,  7  Cow.  477. 

A  defendant  applying  to  have  a  Judgment  by 
default  against  him  opened  applies  to  the  court 
for  a  favor,  and  in  granting  it  the  court  has 
power  to  impose  the  condition  that  the  debt 
shall  be  secured  by  lien  on  his  property;  and 
where  he  accepts  the  favor  and  the  issue  is 
tried  upon  the  merits,  the  lien  in  equity  con- 
tinues until  the  debt  is  discharged.  Holmes  v. 
Bush.  35  Hun,  637. 

Under  power  to  open  a  Judgment  on  such 
terms  as  shall  be  Just,  as  well  as  under  its  gen- 
eral powers,  a  court  may  modify  a  Judgment 
by  depriving  It  of  its  ordinary  character  as  res 
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Judicata,  and  leaving  it  In  full  force  as  a  lien 
or  collateral  security.  Griswold  Linseed  Oil  Co. 
V.  Lee,  1  S.  D.  531;  Negley  v.  Counting  Room 
Co.  2  How.  Pr.  N.  S.  237. 

And  the  court  has  authority,  under  Its  general 
powers,  as  well  as  by  statute,  in  New  York,  in 
its  discretion  and  upon  such  terms  as  it  believes 
to  be  Just,  to  relieve  a  party  from  a  Judgment 
and  allow  an  answer  to  be  made,  and  in  pursu- 
ance of  this  authority  Jt  may  modify  the  Judg- 
ment by  depriving  it  of  its  ordinary  character 
as  res  judicata,,  and  leaving  it  in  full  force  as 
a  lien  or  collateral  security.  Mott  v.  Union 
Bank,  38  N.  Y.  18. 

And  where  a  judgment  is  opened  under  South 
Dakota  Comp.  Laws,  f  4939,  conferring  power 
to  relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake.  Inadvertence, 
surprise,  or  excusable  neglect,  upon  such  terms 
as  may  be  Just,  the  court  may,  in  addition  to 
costs,  impose  as  terms  that  the  judgment  stand 
as  security  for  any  judgment  that  may  be  final- 
ly recovered  by  the  plaintiff  in  the  action,  and 
where  the  Judgment  is  for  a  large  amount  the 
terms  should  be,  that  in  addition  to  costs  the 
Judgment  should  stand  as  security,  or,  in  lieu 
thereof,  a  good  and  sufficient  bond  should  be 
given,  conditioned  for  the  payment  thereof. 
Griswold  Linseed  Oil  Co.  v.  Lee,  1  S.  D.  531. 

So,  the  court,  on  opening  a  default  of  a  plain- 
tiff to  reply  to  a  counterclaim  set  up  by  the  de- 
fendant upon  which  he  has  taken  judgment, 
may  direct  the  judgment  on  the  counterclaim 
to  stand  as  security,  with  the  right  to  either 
party  to  make  such  motion  as  to  such  judg- 
ment on  the  decision  of  the  question  as  to  the 
plaintiff's  right  to  recover  his  costs  of  action 
set  up  in  the  complaint,  as  he  shall  be  advised. 
Fomares  v.  Duncan,  25  Abb.  N.  C.  58. 

And  an  order  allowing  leave  to  amend  a  com- 
plaint by  inserting  another  count  for  an  addi- 
tional claim  made  after  the  entry  of  a  Judg- 
ment by  default  upon  the  original  complaint 
which  had  been  opened  to  permit  a  defense,  but 
left  to  stand  as  security  for  such  subsequent 
Judgment  as  might  be  obtained,  need  not  be 
conditioned  that  such  default  judgment  be 
vacated,  but  It  may  be  allowed  to  stand  as  se- 
curity for  the  subsequent  judgment  for  the  con- 
sideration stated  in  the  original  complaint. 
Union  Bank  v.  Mott,  19  How.  Pr.  114,  10  Abb. 
Pr.  376. 

And  a  requirement  of  a  bond  for  the  payment 
of  any  damage  which  might  be  recovered  in  an 
action  to  recover  unliquidated  damages  for 
malicious  prosecution,  the  amount  claimed  hav- 
ing no  relation  to  the  amount  the  plaintiff  woul^ 
be  held  entitled  to  recover  if  he  recovered  at 
all,  is  improper,  and  an  order  requiring  such 
bond  will  be  modified  on  appeal  so  as  to  open 
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Company  by  M.  M.  KilUoger  and  hig  wife. 
There  were  made  defendants  Louis  Stein  & 
Co.,  David  Hale,  and  L.  B.  Baker.  A  con- 
troversy not  settled  to  the  satisfaction  of  one 
party  was  between  L.  B.  Baker,  who  had  filed 
his  claim  for  a  mechanic's  lien  against  the  real 
property  of  Eillinger  on  August  6,  1889,  and 
D.  A.  Hale,  who  had  recovered  judgment 
against  M.  M.  Killinger  on  May  3,  1889.  One 
of  the  journal  entries  introduced  in  evidence 
in  this  case  was  as  follows: 

David  A.  Hale  «.  M.  M.  Killinger.  Wm.  V. 
Allen's  Journal  Entry.  And  now.  on  this  29th 
day  of  July,  1889,  it  being;  a  Judicial  day  of  the 
regular  April,  1889,  term  of  this  court,  this  cause 
came  on  for  hearing  to  the  court  on  the  defend- 
ant's motion  to  set  aside  the  judgment  heretofore 


entered  in  this  case,  and  to  be  let  in  to  defend, 
supported  by  the  affidavit  of  the  defendant. 
On  consideration  of  said  motion,  the  same  is 
granted  by  the  court,  the  judgment  set  aside, 
and  the  defendant  let  in  to  defend,  on  condi- 
tion that  he  pay  all  the  costs  of  this  case.  To 
all  of  which  the  plaintiff  dul^  excepted.  It  is 
further  ordered  that  the  plaintiff  have  forty 
days  from  this  date  to  prepare  and  80ttle  a  bill 
of  exceptions.  It  is  further  ordered  that  the 
attachment  and  general  judgment  lien  obtained 
by  the  plaintiff  in  this  case  shall  be  preserved 
to  him  and  in  no  manner  be  affected  by  this 
order. 

On  May  2,  1890.  judgment  was  rendered  in 
in  the  above-entitled  cause  against  the  defend- 
ant for  the  sum  of  $888.45  and  costs.     The 


the  default  and  allow  the  services  of  an  answer, 
upon  payment  of  costs,  and  upon  condition  that 
the  judgment  stand  as  security  for  any  Judg- 
ment that  the  plaintiff  might  ultimately  re- 
cover.    Gllckman  v.  Loew,  29  App.  Dlv.  470. 

So,  where  two  partners  have  been  regularly 
brought  Into  court  by  process  upon  a  demand 
owing  by  them  as  such,  and  an  attorney  em- 
ployed by  one  of  them  appears  for  both,  acting 
In  good  faith,  and  offers  to  ^llow  Judgment, 
which  is  accepted,  the  other,  upon  swearing  to 
the  merits,  will  be  led  In  to  answer  to  the  com- 
plaint and  defend  the  action,  the  judgment  and 
levy  therein  to  stand  as  security  for  any  judg- 
ment Anally  obtained.  Blodget  v.  Conklln,  » 
How.  Pr.  442. 

And  where  an  attorney  appears  for  a  defend- 
ant agninflt  whom  a  writ  has  been  Issued  but 
not  served,  and  suffers  or  confesses  judgment 
without  authority,  If  the  attorney  is  not  re- 
sponsible or  perfectly  competent  to  answer  to 
his  assumed  client  the  court  will  relieve  against 
the  judgment,  and,  in  order  to  protect  the  plain- 
tiff from  suffering  by  the  act  of  the  attorney 
and  at  the  same  time  save  the  defendant  from 
Injury,  will  let  the  judgment  stand,  but  stay 
all  proceedings  and  let  In  the  defendant  to 
plead.  Denton  v.  Noyes,  6  Johns.  296,  5  Am. 
Dec.  237 ;  Ellsworth  v.  Campbell,  31  Barb.  134. 

So,  in  Cleveland  v.  Porter,  10  Abb.  Pr.  407,  a 
judgment  against  several  joint  debtors,  ob- 
tained on  service  of  summons  upon  one  only 
under  circumstances  arousing  a  suspicion  that 
It  was  obtained  by  connivance  of  the  defendant 
served,  wam  opened  on  motion  of  another  de- 
fendant to  permit  a  defense, — ^the  judgment  and 
all  subsequent  proceedings  to  stand  as  security, 
all  further  proceedings  thereon  being  stayed 
until  the  determination  of  the  Issues. 

And  the  same  thing  was  done  in  Ford  v. 
Whltrldge,  9  Abb.  Pr.  416. 

And  In  Grazebrook  v.  M'Creedle,  9  Wend.  438, 
proceedings  on  a  judgment  entered  on  a  cogno- 
vit given  by  an  attorney  of  two  partners  as  such 
when  in  fact  he  was  employed  by  only  one,  on 
whom  a  declaration  had  been  served  of  which 
the  other  was  ignorant,  were  stayed,  and  the 
other  partner  w^as  permitted  to  put  In  a  plea 
and  contest  the  validity  of  plaintiff's  demands. 

So,  In  McTague  v.  Pennsylvania  &  N.  E.  R. 
Co.  44  N..  J.  li.  62,  In  which  It  appeared  that 
the  judgment  debtor  was  entitled  to  be  heard 
on  the  merits,  the  proceedings  were  opened  to 
permit  him  to  defend  on  the  terms  of  letting 
the  judgment  and  execution  stand  as  security. 

And  In  Nltchle  v.  Smith,  2  Johns.  Cas.  286,  a 
judgment  by  default  regularly  obtained  against 
an  administratrix  was  opened,  and  she  was  al- 
lowed to  come  in  and  plead,  but  It  was  dlrect- 
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ed  to  stand  as  security  for  the  assets  remain- 
ing after  payment  of  prior  judgments  con- 
fessed, and  for  assets  qiiando  acciderint. 

And  in  Hall  v.  First  Nat.  Bank,  133  111.  234, 
It  was  held  that  a  verdict  for  the  plaintiff 
without  the  assessment  of  damages.  In  an  ac- 
tion upon  a  draft.  Is  not  erroneous  where,  on 
motion  of  the  defendants  to  set  aside  a  default 
and  for  leave  to  plead,  the  court  stayed  proceed- 
ings on  the  judgment  and  allowed  the  defend- 
ants to  plead,  but  refused  to  set  It  aside,  al- 
lowing It  to  stand  as  a  security  for  the  plain- 
tiffs until  the  trial  of  the  Issues,  and  the  de- 
fendants availed  themselves  of  the  leave  of  the 
court  to  plead  to  the  merits. 

So  in  Dulle  v.  Lally,  167  III.  485,  64  111.  App. 
292,  the  judgment  debtor  was  given  leave  to 
plead  judgment  to  stand  as  security  after  the 
lapse  of  many  terms  of  court. 

And  In  Selover  v.  Forbes,  22  How.  Pr.  477, 
a  judgment  in  an  action  brought  by  a  receiver 
who  had  no  knowledge  of  the  validity  of  the 
claim  except  that  which  he  obtained  from  oth- 
ers, the  defendant  denying  positively  any  in- 
debtedness whatever,  was  opened  upon  the 
terms  that  the  judgment  and  execution  stand 
as  security,  and  the  sheriff  be  allowed  to  pro- 
ceed on  the  execution,  unless  the  defendant  se- 
cured him  thereon,  the  defendant  to  withdraw 
a  pending  appeal  from  an  order,  and  pay  all 
costs  and  costs  of  the  subsequent  proceeding 
and  $10  costs  of  the  motion  to  open  It. 

And  in  Brownell  v.  Rushman  (N.  Y.)  11  Rep. 
584,  It  was  held  on  appeal  from  an  order  open- 
ing a  default,  that  the  condition  Imposed,  of  pay- 
ment of  the  costs  of  the  actioi»  and  that  the 
judgment  stand  as  security,  was  severe  and  un- 
usual, but  It  was  upheld  upon  the  ground  that  It 
appeared  to  the  court  that  the  litigation  was 
not  continued  in  good  faith. 

So,  upon  a  bill  in  chancery  to  enjoin  a  judg- 
ment at  law,  an  absolute  right  to  a  certiorari 
to  review  which  had  been  lost  either  by  the 
loss  of  the  bin  of  exceptions  or  the  death  of 
the  judge  without  signing  It,  there  must  not  be 
a  decree  annulling  the  judgment  and  granting 
a  new  trial  In  the  law  court,  but  the  judgment 
should  be  allowed  to  stand  as  security  for  what 
may  be  found  to  be  justly  due,  and  the  injunc- 
tion allowed  to  stand  until  the  retrial,  and  the 
decree  should  direct  an  issue  or  Issues  to  be 
tried  in  the  circuit  court  to  find  what  the  na- 
ture of  the  case  requires,  and  upon  the  verdict 
the  court  will  perpetuate  or  dissolve  the  judg- 
ment wholly  or  partially,  according  to  the  clr- 
curasbmces  of  the  case.  Grafton  &  G.  R.  Co. 
V.  Davlssjn  (W.  Va.)  29  S.  E.  1028. 

And  the  same  rule  applies  where  the  justices 
composing  the  court   before  which  the  cause 
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judgmeDt  which  had  been  rendered  just  one 
year  previously  was  for  $620.  As  has  already 
been  stated,  t£e  claim  of  L.  B.  Baker  for  a 
mechanic's  lien  was  filed  August  6, 1889.  The 
appellants  claim  that  this  lien  was  subject  to 
the  lien  of  whatever  judgment  should  be  re- 
covered ultimately  by  Mr.  Hale,  and  that, 
therefore,  the  final  judgment  in  the  sum  of 
$885.45  should  have  been  declared  superior  to 
the  aforesaid  mechanic's  lien.  The  contention 
of  the  appellees  that  the  lien  of  David  A. 
Hale's  judgment  dated  only  from  May  2, 1890, 
was  sustained  by  the  district  court,  and  to  re- 
▼erae  this  postponement  of  his  lien  this  appeal 
was  taken. 

In  argument  it  was  urged  that  the  order 
setting  aside  the  judgment  in  Mr.  Hale's  favor 
was  made  upon  condition  that  the  judgment 


lien  previously  existing  should  be  preserved, 
and  held  to  attach  to  whatever  judgment  ulti- 
mately should  be  rendered.  This  construction 
is  not  borne  out  by  the  language  employed, 
for  tbe  order  with  reference  to  the  preserva- 
tion of  said  lien  was  made  after,  and  indepen- 
dently of,  the  order  seltiog  aside  the  judgment. 
It  is  further  insisted  that  the  language  of  the 
final  paragraph  of  the  above  journal  entry 
brought  about  one  result,  and  that  was  that  the 
lien  of  the  judgment  opened  was  by  the  court 
preserved  for  the  enforcement  of  whatever 
final  judgment  should  be  rendered.  To  sus- 
tain this,  appellants'  counsel  have  cited  several 
Pennsylvania  cases.  The  practice  in  that  state 
does  not  seem  to  depend  upon  an  express  pro- 
vision of  the  statutes.  We  infer,  however, 
that  there  is  held  to  exist  a  material  difference 


was  tried  had  left  the  bench  after  the  yerdict 
was  rendered  so  that  a  motion  for  a  new  trial 
conld  not  be  made.  Knifoug  y.  Hendricks,  2 
Gratt.  212,  44  Am.  Dec.  385. 

Judgment  will  not  be  given  as  security,  how- 
ever, on  an  affirmative  motion  against  a  party 
who  comes  regularly  upon  the  calendar  to  set 
aside  a  verdict  or  report  on  the  merits;  this  can 
only  be  done  where  he  applies  for  leave  to  move 
upon  terms,  not  of  right.  Wilson  v.  White,  7 
Cow.  477. 

III.  The  Pennsylvania  and  Ohio  rules. 

In  Pennsylvania  the  lien  of  a  Judgment  is 
neither  destroyed  nor  affected  by  an  order  open- 
ing the  judgment  for  the  purpose  of  letting  the 
defendant  in  to  make  a  defense.  Klttannlng 
Ins.  Co.  V.  Scott,  101  Pa.  440;  Cope's  Appeal, 
96  Pa.  294 ;  Stelnbrldge's  Appeal,  1  Penr.  ft  W. 
481. 

But  it  will  continue  for  the  same  period  of 
time  as  if  it  had  not  been  opened.  Cope's  Ap- 
peal, 96  Pa.  294. 

And  continues  from  the  original  date  of  en- 
try.    Stelnbrldge's  Appeal,  1  Penr.  ft  W.  481. 

A  Judgment  opened  to  let  In  a  defense  con- 
tinues to  be  a  Judgment  with  all  its  incidents 
and  for  all  purposes  except  execution,  and  it 
is  not  necessary  that  a  special  order  be  made 
that  the  Judgment  shall  stand  as  security.  Kit- 
tanning  Ins.  Co.  V.  Scott,  101  Pa.  440. 

And  pending  the  defense  to  a  Judgment 
opened  for  that  purpose  it  may  be  revived^  and 
the  lion  thereon  continued,  by  issuing  a  scire 
facias  thereon,  but  to  continue  it  the  plaintiff 
most  proceed  within  the  five  years  during  which 
it  is  a  lien  as  in  other  cases,  though  the  issu^; 
remains  undetermined,  and  the  Judgment 
opened  to  let  In  a  defense  is  not  affected  or  dis- 
turbed any  further  than  Is  necessary  for  that 
purpose,  and  remains  a  valid  and  subsisting 
judgment*  for  all  other  purposes.  Klttannlng 
Ins.  Co.  V.  Scbtt,  101  Pa.  449. 

And  where  an  award  is  filed  in  favor  of  a 
creditor  against  a  debtor,  and  after  the  expira- 
tion of  twenty  days  therefrom  the  Judgment 
becomes  absolute  and  an  execution  is  issued, 
and  subsequently  the  court  grants  a  rule  to 
8how  cause  why  the  award  should  not  be 
stricken  out,  which  is  afterwards  made  abso- 
lute, but  the  court  subsequently  reconsiders  Its 
action  and  reinstates  the  rule,  and  afterwards 
again  discharges  It  permitting  an  appeal  from 
the  award,  the  creditor  recovering  Judgment  on 
the  final  trial,  the  lien  of  such  Judgment  Is  not 
postponed  to  that  of  other  creditors  who  ob- 
tained Judgment  after  the  award  and  Judgment 
and  execution  thereon,  but  previous  to  the  final 
Judgment.     Leonard's  Appeal,  94  Pa.  180. 


So,  In  Ohio  it  is  provided  by  statute  (2  Swan 
ft  C.  1160)  that  where  a  second  trial  is  granted 
under  the  statute  the  lien  of  the  first  Judgment 
shall  not  be  removed  or  vacated,  but  the  real 
estate  of  the  judgment  debtor  shall  be  bound 
as  if  no  new  trial  had  been  demanded  until 
the  final  determination  of  the  case.  Loomis  v. 
Second  German  Bidg.  Asso.  37  Ohio  St.  392. 

And  under  that  provision  the  lien  of  the  first 
judgment  takes  precedence  over  a  mortgage 
given  subsequently  by  the  Judgment  debtor  but 
before  the  final  determination.  Loomis  v.  Sec- 
ond German  Bldg.  Asso.  87  Ohio  St.  392. 

IV.  Effect  of  oontinuanoe  of  lien. 

A  judgment  which  has  been  opened  but  left  to 
stand  as  security  for  any  future  recovery  neither 
acknowledges  nor  establishes  any  Indebtedness, 
and  is  of  no  effect  except  merely  as  a  security 
for  the  payment  of  any  sum  that  may  be  found 
due.  Mott  V.  Union  Bank,  38  N.  Y.  18,  8  Bosw. 
591;  Holmes  v.  Rogers,  18  N.  Y.  S.  R.  652;  Grls- 
wold  Linseed  Oil  Co.  v.  Lee,  1  S.  D.  531. 

And  where  the  Judgment  is  left  to  stand  as 
security  on  the  opening  of  a  default  no  execu- 
tion can  be  Issued  thereon  until  the  final  de- 
termination of  the  controversy.  Negley  v. 
Countlng-Room  Co.  2  How.  Pr.  N.  S.  237;  Ford 
V.  Whitridge,  9  Abb.  Pr.  416. 

An  order  opening  a  default,  but  leaving 
the  Judgment  to  stand  as  security,  places  the 
parties  back  where  they  were  before  the  Judg- 
ment was  entered,  and  provides  for  the  litiga- 
tion of  their  rights,  and  the  executjon  of  the 
Judgment  would  be  inconsistent  with  the  right 
thus  to  litigate.  Mott  v.  Union  Bank,  38  N.  Y. 
18. 

And  a  defendant  who  accepts  leave  to  defend 
granted  by  an  order  opening  a  default  on  con- 
dition that  the  Judgment  stand  as  security, 
no  execution  to  Issue  thereon  until  the  determi- 
nation of  the  action,  cannot  afterwards  insist 
that  the  terms  upon  which  such  leave  was 
granted  were  Irregular.  Flagg  v.  Cooper,  22 
Jones  &  S.  50. 

And  a  default  Judgment  modified  by  an  order 
allowing  the  defendant  to  answer  and  litigate 
the  plaintiff's  claim,  but  directing  the  Judgment 
to  stand  as  security  for  the  alleged  Indebted- 
ness. Is  not  a  final  determination  of  the  rights 
of  the  parties  which  will  prevent  the  Issue  of 
an  order  of  arrest  within  the  meaning  of  N.  Y. 
Code,  li  1S3.  providing  that  the  order  may  be 
made  to  accompany  the  summons,  or  at  any 
time  afterwards  before  final  Judgment.  Mott 
V.  Union  Bank,  :i8  N.  Y.  18,  8  Bosw.  691. 

But  a  Judgment  entered  by  default  and  dock- 
eted, Is  a  final  Judgment  within  the  provision 
of  N.  Y.  Code,  fi  1240,  upon  which  an  execution 
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between  opening  a  judgment  and  setting  it 
aside.  This  inference  seems  justified  by  the 
following  lani^uage,  quoted  from  Steinbridge^s 
Appeal,  1  Penr.  &  W.  481:  **A  judgment  may 
be  opened,  or  it  may  be  set  aside.  If  the 
former,  it  remains  a  judgment  still,  and  with 
all  the  attributes  as  such,  of  which  the  order 
of  the  court  has  not  deprived  it.  Here  it  was 
opened  to  let  the  party  into  not  even  a  full  de- 
fense; consequently  it  was  no  further  disturbed 
than  to  effect  thai  object  "  In  Troubat  &  H. 
Prac.  §  60, ^a  work  specially  designed  for  use 
in  Pennsylvania,-— is  found  this  language: 
"Our  remedy,  also,  for  irregularity  or  collusion 


in  the  rendition  of  a  judgment,  is  to  overturn 
it;  but,  for  pretermitted  matter  of  defense, 
it  necessarily  is  to  open  it,  for  it  is  impossible 
to  say  what  may  be  found  due.  Our  practice, 
therefore,  is  to  try  collusion  by  a  collateral 
issue,  but  matter  of  defense  by  an  issue  in  the 
cause  which  gives  the  defendant  all  proper  ad- 
vantage of  matter  of  original  defense  without 
loosening  the  plaintiff's  hold  on  the  security 
gained  by  the  judgpent."  The  Pennsylvania 
cases  cited  in  the  brief  for  appellants  were  where 
the  judgment  had  been  opened,  and  the  defend- 
ant let  m  to  defend.  They  therefore  afford  no 
justification  of  the  claim 'that  in  that  state  a 


may  regularly  issue,  the  order  opening  a  de- 
fault merely  regulating  its  actual  issue,  and 
where  the  period  during  which  no  execution 
wa.'^  to  issue  has  expired,  the  Judgment  origi- 
nally entered  may  be  enforced  in  the  way  pro- 
vided by  law.  Flagg  v.  Cooper,  22  Jones  &  S. 
50. 

An  order  opening  a  default  and  permitting  a 
defense,  but  leaving  the  Judgment  to  stand  as 
security,  modifies  it  by  depriving  it  of  its  ordi- 
nary character  as  rca  judicata,  but  leaves 
it  in  force  as  a  lien  or  collateral  security.  Neg- 
ley  V.  Counting-Room  Co.  2  How.  Pr.  N.  S.  237. 

And  where  he  accepts  the  favor,  and  the  is- 
sues are  tried  upon  the  merits,  the  lien  in  equi- 
ty continues  until  the  debt  Is  discharged. 
Holmes  v.  Bush,  85  Hun,  637. 

And  an  order  setting  aside  a  default,  and 
directing  that  the  Judgment  entered  thereon 
should  stand  as  security  for  any  Judgment  in 
the  action  that  might  be  thereafter  rendered, 
creates  a  lieu  upon  lands  of  the  Judgment  debt- 
or which  will  Justify  a  purchaser  from  an  heir 
of  the  Judgment  debtor  after  his  death  in  refus- 
ing to  accept  a  deed,  though  an  order  had  been 
made  providing  that  a  doclset  of  such  Judgment 
should  be  marked  suspended  upon  appeal. 
Holmes  v.  Bush.  35  Hun,  637. 

A  Judgment  by  default  which  is  opened  but 
allowed  to  stand  as  security  is  a  lien  for  what 
may  be  found  to  be  really  due,  though  obtained 
by  fraad,  accident,  or  surprise,  and  though 
what  may  be  due  be  the  whole  or  only  a  part 
of  the  debt  recovered.  Grafton  &  6.  R.  Co. 
v.  Davisson  (W.  Va.)  29  S.  E.  102a 

And  when  another  count  is  added  by  amend- 
ment the  Judgment  may  be  allowed  to  stand  as 
security  for  the  subsequent  recovery  for  the 
consideration  stated  in  the  original  complaint. 
Union  Bank  v.  Mott,  19  How.  Pr.  114,  10  Abb. 
Pr.  37(3. 

Where  an  injunction  to  a  Judgment  which 
has  been  allowed  to  stand  as  security  for  what 
may  be  found  to  be  Justly  due  in  a  case  in 
which  a  right  to  a  certiorari  has  been  lost  is 
only  perpetuated  as  to  part  of  it,  or  only  re- 
versed in  pai't,  or  the  reversal  is  only  of  a 
part  of  the  Judgment,  the  lien  of  the  part  not 
affected  continued  from  the  date  of  the  Judg- 
ment. Grafton  &  G.  R.  Co.  v.  Davisson  (W. 
Va.)  29  S.  E.  1028. 

So,  a  Judgment  opened  to  let  in  a  defense  may, 
pending  the  Issue  thereof,  be  transferred  to  an- 
other county  for  the  purpose  of  becoming  a  lien 
on  property  therein  pursuant  to  the  law.  Kit- 
tanning  Ins.  Co.  V.  Scott,  101  Pa.  449. 

And  an  order  opening  a  Judgment  to  admit  a 
defense  does  not  prevent  the  issuing  of  a  scire 
facias  within  the  statutory  period,  or  of  an  alias 
whereby  the  lien  may  be  continued.  Cope's 
Appeal.  96  Pa.  294. 

But  where  more  than  ten  years  have  expired 
after  the  entry  of  a  Judgment  which  had  been 
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opened  but  allowed  to  stand  as  security,  it 
ceases  to  be  a  lien  on  real  estate,  and  an  order 
for  the  issue  of  an  execution  cannot  revive  the 
lien.    Hansee  v.  Fiero,  25  Abb.  N.  C.  46. 

And  a  Judgment  creditor  whose  Judgment  has 
been  opened  to  let  in  a  defense,  who  desires  to 
extend  the  Hen  of  the  Judgment  for  a  longer 
term  than  the  statutory  period  of  five  years, 
must  issue  his  scire  facias  to  revive  as  pre- 
scribed by  law,  the  same  as  in  any  other  case. 
Cope's  Appeal,  96  Pa.  294. 

An  order  opening  a  default,  and  providing 
that  the  Judgment  shall  stand  as  security,  sim- 
ply retains  the  Judgment  as  a  lien  upon  any 
land  of  the  defendant,  and  does  not  extend  the 
lien  beyond  the  ten  years  provided  for  by  N. 
Y.  Code,  fi  1261.  or  the  additional  time  under 
§  1255;  and  after  such  period  of  ten  years  the 
court,  though  it  will  permit  an  execution  to 
issue  thereon,  will  not  permit  it  nunc  pro  tunc, 
as  this  mighl  expose  subsequent  purchasers  to 
litigation.     Hansee  v.  Fiero,  25  Abb.  N.  C.  46. 

So,  an  election  by  the  plaintiff  in  an  action 
in  which  a  default  Judgment  had  been  opened 
and  permitted  to  stand  as  security  and  to 
amend  his  complaint  on  the  trial  is  not  a  con- 
cession that  the  original  Judgment  was  unau- 
thorized, and  does  not  affect  its  character  as  a 
security.    Hansee  v.  Fiero,  25  Abb.  N.  C.  46. 

But  the  allowance  of  an  amendment  to  a 
complaint  by  the  Insertion  of  another  account 
for  an  additional  claim  after  the  opening  of  a 
Judgment  by  default  upon  the  original  com- 
plaint, the  Judgment  to  stand  as  security  for 
any  Judgment  to  be  recovered,  does  not  extend 
such  Judgment  as  a  security  for  any  matter 
which  could  not  be  recovered  under  the  com* 
plaint  upon  which  it  was  entered;  it  can  stand 
only  as  security  for  such  subsequent  Judgment 
as  may  be  obtained  for  the  consideration  stated 
In  the  orifcinal  complaint.  Union  Bank  v.  Mott. 
19  How.  Pr.  114,  10  Abb.  Pr.  376. 

V.  The  second  or  final  judgment. 

Where  a  Judgment  has  been  opened  and  a 
new  trial  ordered,  but  the  Judgment  allowed  to 
stand  as  security,  a  new  Judgment  is  required 
to  be  entered  for  the  amount  recovered  on  the 
second  trial,  without  reference  to  the  previous 
Judgment.  Miller  v.  Eagle  Life  &  Health  Ins. 
Co.  3  E.  D.  Smith,  184;  Mott  v.  Union  Bank, 
8  Bosw.  591. 

And  notwithstanding  the  fact  that  the  first 
judgment  still  remains  upon  record.  Mott  v. 
Union  Bai»k,  8  Bosw.  591. 

And  the  entry  of  a  fresh  Judgment  thereon 
for  the  amount  of  the  recovery  with  costs  as 
taxed  is  not  subject  to  the  objection  that  the 
practice  Is  irregular,  on  the  ground  that  there 
cannot  be  two  Judgments  for  the  same  demand 
as  the  first  Judgment  is  merely  collateral  to 
the  second,  and  security  for  its  payment.  Neg- 
ley  v.  Countlng-Room  Co.  2  How.  Pr.  N.  S.  237. 
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ludgment  may  be  set  aside,  and  yet  that  the 
HeQ  of  such  judgQieDt  may  continue  to  exist. 
In  the  case  of  Flagg  v.  Cooper,  22  Jones  &  S. 
50,  the  judgment  was  not  vacated,  but  leave 
to  defend  was  granted  upon  the  express  condi- 
tion that  the  judgment  already  in  existence 
should  stand  as  security,  but  that  no  execution 
thereon  should  issue.  The  fact  that  the  de- 
fendant had  availed  himself  of  this  condition 
influenced  the  court  somewhat  in  the  direction 
of  holding  the  defendant  bound  by  this  pro- 
vision. The  case  of  Loomis  v.  Second  Oerman 
Bldg.  Aeeo,  87  Ohio  St.  892,  also  cited  by  the 
appellants,  rather  tends  to  deny  than  recognize 
the  claim  that  a  lien  may  survive  a  judgment 


I  after  it  has  been  set  aside;  for  in  that  state  it 
had  been  dedmed  necessarv  to  effect  that  result 
that  this  statutory  provision,  quoted  in  the 
opinion,  should  be  adopted,  to  wit:  "In  all 
cases  where  the  party  against  whom  a  judg- 
ment is  rendered  obtains  a  second  trial  under 
the  act  to  which  this  is  amendatory  and  supple- 
mentary, the  lien  of  the  opposite  party  so  ob- 
taining such  second  trial,  created  by  said 
judgment,  shall  not  be  by  the  obtaining  of  such 
second  trial  removed  or  vacated,  but  the  real 
estate  of  said  party  so  obtaining  such  second 
trial  shall  be  bound  in  the  same  manner  as  if 
said  second  trial  had  not  been  demanded,  unUl 
the  final   determination  of  the  case."    From 


So,  the  plaintiff  must,  If  he  finally  succeeds 
In  the  action,  file  with  the  clerk  a  new  roll 
containing  the  bills  or  copies  thereof  with  ex- 
tracts from  the  minutes  of  the  verdict  or  de- 
cision and  other  papers  necessarily  belonging 
to  the  Judgment,  which  must  be  entered  for  the 
whole  amount  of  damages  and  costs  as  if  no 
former  Judgment  roll  had  been  filed.  Hall  v. 
Templeton,  4  N.  Y.  Week.  Dig.  120. 

And  where  a  creditor  recovers  a  second  Judg- 
ment, the  first  having  been  opened  to  let  in 
a  defense,  but  left  to  stand  as  security,  the 
order  opening  It  and  such  second  Judgment 
furnish  record  evidence  that  both  are  for  the 
same  cause,  and  constitute  but  one  debt.  Moct 
T.  Union  Bank,  8  Bosw.  591. 

In  Dows  V.  Boughton,  3  Hill,  452,  however, 
it  was  held  that  where,  after  Judgment  and 
execution  against  a  defendant,  he  is  let  in  to 
defend  on  terms,  the  Judgment  and  execution 
to  stand  as  security,  and  the  plaintiff  after- 
wards obtains  a  verdict,  he  is  entitled  to  an  or- 
der upon  the  defendant  to  pay  the  taxed  costs 
of  the  proceeding  subsequent  to  the  Judgment 
on  demand,  or  that  Judgment  issue  against  him, 
the  ruling  being  placed  on  the  ground  that  the 
court  could  not  amend  the  record  by  increasing 
the  amount  of  their  recovery  without  endanger- 
ing the  lien  obtained  by  docketing  the  Judg- 
ment, and  that  by  amending  the  writ  of  fieri 
facias  the  levy  upon  personal  property  might 
be  affected,  and  that  no  precedent  existed  for 
the  rendition  of  a  second  Judgment. 

A  subsequent  Judgment  does  not  have  the 
effect  of  vacating  an  original  Judgment  which 
had  been  opened  to  let  in  a  defense  but  left  to 
stand  as  security.  Flagg  v.  Cooper,  22  Jones 
&  S.  50. 

And  the  Judgment  which  has  been  opened  is 
not  merged  by  the  recovery  of  the  second  Judg- 
ment in  the  same  cause  so  as  to  affect  its  char- 
acter as  a  seourity.  Hansee  v.  Fiero.  25  Abb. 
N.  C.  46;  Holmes  v.  Bush,  35  Hun,  637;  Loomls 
V.  Second  German  Bldg.  Asso.  37  Ohio  St.  392. 

As  that  would  deprive  the  party  of  all  ben- 
efits intended  to  be  secured  thereby.  Holmes 
V.   Bush.  35  Hun,  637. 

A  lien  by  docket  or  levy  of  a  Judgment  by 
default  directed  to  stand  as  security  cannot  be 
Impaired  by  the  act  of  the  plaintiff  in  entering 
up  a  final  Judgment.  Heinomann  v.  Waterbury, 
5  Bosw.  686. 

Nor  does  the  lien  of  the  second  Judgment  re- 
late back  to  the  time  of  the  first  Judgment. 
Loomls  V.  Second  German  Bldg.  Asso.  37  Ohio 
St.  302. 

Where  a  Judgment  has  been  opened  to  let  In 
a  defense,  and  the  plaintiff  falls  in  his  action, 
however,  a  return  of  the  security  is  effected  by 
the  cancelation  of  the  collateral  Judgment, 
which  loses  Its  validity  and  effect  when  the  ac- 
tion fails.  Negley  v.  Countlng-Room  Co.  2  How. 
Pr.  N.  S.  237. 
41  I1.R.  A. 


And  where  the  plaintiff  again  recovers  a  Judg- 
ment, which  is  reversed  on  appeal,  the  former 
Judgment  falls  with  the  reversal  of  the  sec- 
ond.   Pierce  v.  Thomas,  4  E.  D.  Smith,  354. 

An  appeal  in  an  action  in  which  a  default 
Judgment  has  been  opened  and  permitted  to 
stand  as  security  is  to  be  taken  from  the  final 
or  subsequent  Judgment,  and  the  papers  com- 
prising it  are  to  be  printed  in  the  case  upon  ap- 
peal, and  no  reference  need  be  made  to  the 
security  Judgment.  Hall  v.  Templeton,  4  N.  Y, 
Week.  Dig.  120. 

VI.  The  final  enforcement  or  eolleotion. 

Where  a  Judgment  by  default  has  been  opened 
to  let  in  a  defense  if  the  plaintiff  finally  suc- 
ceeds in  the  action,  the  ordinary  practice  is 
to  issue  an  execution  upon  the  final  Judgment 
which  is  the  real  Judgment  in  the  case,  and  if 
that  proves  unproductive,  then  to  pursue  what- 
ever lien  the  collateral  Judgment  gives.  Neg- 
ley V.  Counting-Room  Co.  2  How.  Pr.  N.  S.  237. 

Where  a  Judgment  is  entered  on  default,  and 
is  set  aside  but  left  to  stand  as  security,  there 
is  no  objection  to  taking  precisely  such  future 
proceedings  in  the  action  as  would  be  regular 
if  no  security  had  been  given  in  that  form  or 
no  Judgment  by  default  had  ever  been  entered. 
Holmes  v.  Rogers,  18  N.  Y.  S.  R.  652. 

A  Judgment  by  default  which  is  opened  but 
permitted  to  stand  as  security  like  any  other 
security  is  collateral  merely  to  the  Judgment 
ultimately  recovered,  and  is  to  be  enforced  aft- 
er such  recovery  pro  tanto  and  the  money  real- 
ized upon  it  is  to  be  credited  upon  what  may  be 
termed  the  final  Judgment.  Hall  v.  Templeton, 
4  N.  Y.  Week.  Dig.  120. 

Where  a  Judgment  by  default  is  opened  to  let 
in  a  defense,  but  is  left  to  stand  as  security, 
however,  and  a  levy  has  already  been  made  on 
the  collateral  security,  or  a  proceeding  has 
been  founded  thereon,  and  such  levy  or  pro- 
ceeding has  been  preserved  by  the  order  open- 
ing the  default,  it  will  not  be  impaired,  but  may 
be  enforced  by  the  plaintiff  if  he  finally  recovers 
in  the  action.  Negley  v.  Counting-Room  Co.  2 
How.  Pr.  N.  S.  237. 

So,  in  Holmes  v.  Bush,  35  Hun,  637,  two 
methods  of  enforcing  the  lien  of  a  Judgment 
which  had  been  opened  but  allowed  to  stand 
as  security  were  suggested,  the  one  being  the 
sale  of  the  land  by  a  process  to  be  issued  on 
application  to  tbe  court  in  the  nature  of  an  ex- 
ecution, and  the  other  a  suit  in  equity  founded 
upon  all  the  proceedings  had  in  the  action,  and 
bringing  before  the  court  all  the  parties  Inter- 
ested in  the  premises,  but  the  court  found  it 
unnecessary  to  decide  which  was  the  proper 
method.  See  also  Flagg  v.  Cooper,  22  Jones  & 
S.  50 ;  Dows  v.  Eoughton,  3  Hill,  452,  supra,  IV. 

F.  H.  B. 
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this  review  of  all  the  cases  cited  by  the  appel- 
lants upon  this  point,  it  is  very  clear  that  an 
order  made,  as  was  the  one  whicu  we  now  have 
under  consideration,  has  not  been  shown  to 
have  had  the  effect  claimed  to  have  been  gen- 
erally recognized  as  resultiog  from  such  an 
order.  In  Loomis  v.  Second  Oerman  Bldg. 
Asao.  87  Ohio  St.  892,  it  was  said  that  "a  judg- 
ment lien  is  a  creature  of  the  statute,  and  does 
not  exist  except  by  its  authority."  The  cor- 
rectness of  this  proposition  will  not  be  ques- 
tioned. The  provision  of  our  statute  found  in 
§  477  of  the  Code  of  Civil  Procedure,  by  virtue 
of  which  appellants'  judgment  created  a  lien  of 
any  kind,  is  in  this  language:  "The  lands  and 
tenements  of  the  debtor  within  the  county 
where  the  judgment  is  entered,  shall  be  bound 
for  the  satisfaction  thereof  from  the  first  day 
of  the  term  at  which  judgment  is  rendered. 
There  is  found  in  the  statutes  of  this  state  no 
provision  which  makes  this  lien  dependent  upon 
any  other  consideration  than  the  rendition  of  a 
judgment.  It  would  be  deemed  an  extraor- 
dinary and  unwarranted  proceeding  if  a  court, 
contemporaneously  with  the  entry  of  a  mere 
money  judgment,  should  order  that  by  virtue 
thereof  its  lien  should  date  from  some  time 


named  before  the  first  day  of  the  current  term. 
If  such  an  order  could  not  be  made  at  the  time 
of  the  rendition  of  the  judgment,  it  could 
scarcely  be  possible  for  the  court,  upon  the 
entry  of  an  order  setting  aside  such  judgment, 
to  provide  that  if  thereafter,  no  matter  if  a  year 
subsequently,  there  should  be  another  judg- 
ment, its  lien,  instead  of  arising  as  provided  by 
statute,  should  be  deemed  to  have  been  in  ex- 
istence from  the  date  at  which  the  first  judg- 
ment had  its  origin.  We  are  not  considering 
what  order  might  properly  be  made  by  a  court, 
in  the  exercise  of  its  equity  powers,  continuing 
a  lien,  as  between  the  parties  to  such  an  action. 
In  the  case  wherein  judgment  was  rendered, 
M.  M.  Killioser  was  the  sole  defendant.  The 
party  whose  lien  is  sought  to  be  postponed, 
therefore,  could  not  be  bound  by  an  order  or 
judgment  on  the  theory  that  as  to  him  it  was 
res  judicata.  We  are  of  the  opinion  that, 
under  the  circumstances,  the  court  had  no 
power,  upon  opening  a  mere  money  judgment, 
to  order  that  the  lien  thereof  should  remain  in 
existence,  and  attach  to  a  subsequent  judgment 
of  like  character,  whenever  such  judgment 
might  be  rendered. 
The  judgment  of  the  District  Court  is  afflrmecL 
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PEOPLE  of  the  State  of  New  York,  ex  rel. 
NEW  ENGLAND  DRESSED  MEAT    & 
WOOL  COMPANY,  Respt., 
tj. 
James  A.  ROBERTS,  Appt, 

(155  N.  Y.  408.) 

1.  A  corporation  is  not  engaged  in 
"carrying  on  manufacture,"  within  tbe 
meanlngr  of  an  exemption  from  taxes,  when  its 
business  is  tbat  of  purobaslnfr,  slaughteriDi;,  and 
selllDgsbeep  and  lambs,  altbough  it  utilizes  tbe 
hides,  wool,  tallow,  and  offal,  as  well  as  the 
carcasses  of  the  animals,  and  prepares  and  sells 
them  as  refrigrerated  mutton,  rendered  tallow, 
pulled  wool,  untanned  hides,  and  fertilizer  made 
of  the  offal,  including  the  blood  and  legs. 

8.  The  determination  of  the  state  con- 
troller that  an  assessment  for  taxes 
should  be  canceled  on  the  ground  that  the 
property  was  not  subject  to  assessment  is  not 
res  Judicata,  and  does  not  estop  his  successor 
from  assessing  the  same  property  or  franchise 
in  subsequent  years. 

3.  No  distinction  between  dividends 
earned  in  a  state  and  those  earned  out 
of  it  can  be  made  in  the  assessment  of  a  foreign 
corporation  under  Laws  1896,  chap.  908. 

(April  19, 1898.) 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court, 
Third  Department,  setting  aside  an  assessment 
of  corporation  taxes  upon  relator  by  the  state 
controller.    Reversed, 


Relator  was  a  Maine  corporation.  But  its 
principal  business  was  carried  on  in  Massa- 
chussetts.  A  bianch  of  its  business  was  located 
at  Buffalo  in  New  York  state. 

Further  facts  appear  in  the  opinion. 

Mr,  Theodore  E.  Hancock,  Attorney 
General,  for  appellant: 

The  respondent  is  not  a  corporation  wholly 
engaged  in  carrying  on  manufacturing  in  tbe 
state  of  New  York  within  the  meaning'  of  the 
corporation  tax  laws  of  the  state. 

The  fact  that  the  business  is  carried  on  by 
a  corporation  upon  an  enlarged  scale,  rather 
than  by  an  individual,  does  not  change  the 
nature  of  tbe  act  itself. 

State,  Evening  Journal  Asso.,  v.  State  Bd,  of 
AssesMvs,  47  N.  J.  L.  36,  54  Am.  Rep.  114; 
Frasee  v.  Moffltt,  20  Blatchf .  267. 

The  term  "manufactured  goods"  must  be  un- 
derstood in  a  popular  sense,  and  must  mean, 
not  merely  goods  produced  from  the  raw  state 
by  manual  skill  and  labor,  but  such  as  are 
ordinarily  produced  by  manufacturers. 

Parker  v.  Great  Western  R.  Go,  6  El.  &  Bl. 
109;  Hartranft  v.  Wiegmann,  131  U.  S.  615, 
30  L.  ed.  1014. 

Purchasing  coffee  in  the  raw  bean,  roasting, 
grinding,  and  mixing  it  with  other  articles.  Is 
not  manufacturing. 

PeopU,  Union  Pacific  Tea  Co,,  v.  RoberU,  145 
N.  Y.  875. 

The  constructing,  using,  and  providing  of 
one  or  more  docks,  as  used  in  the  act  of  1880. 
is  no  more  a  manufacturing  within  the  mean- 
ing of  that  word  than  would  be  the  building 
of  warehouses  and  elevators,  etc. 


Note.— On  tbe  question.  What  constitutes  manu- 
f acturinK?— aee  Com.  v.  Northern  Electric  Llg^ht  8t 
P.  Co.  (Pa.)  14  L.  K.  A.  107,  and  note;  also  People,  I 
Brush  Electric  IlJuminatinff  Co., v.  Wemple  (N.  Y,)  I 
41  L.  R.  A. 


14  L.  R.  A..  706;  Com.  v.  Pottsville  Iron  ft  &  Co.  (P)a.) 
22  L.  R.  A.  228;  Com.  v.  Juniata  CoUe  Co.  (Pa.)  » 
L.  R.  A.  232;  Frederick  Electric  Light  &  P.  Co.  v. 
Frederick  City  (Md.)  86  L.  R.  A.  180. 
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People  V.  NeiD  York  Floating  Dry-Dock  Co, 
92  N.  Y.  489. 

Tlie  process  of  manufacture  is  supposed  to 
produce  some  new  article,  and  does  not  con- 
sist in  chance  of  form  of  the  original  article. 

People,  Union  Pacific  Tea  Co,,  v.  Roberts,  145 
N.  Y.  375;  Frazee  v.  Mofflitt,  20  Blatchf.  269; 
Hartranft  v.  Wiegmann,  121  U.  S.  009.  80  L. 
ed.  1012-  United  States  v.  Potts,  5  Cranch,  284. 
3  L.  ed.  102;  United  States  v.  Wilson,  Fed. 
Cas.  No.  16.  736:  Byers  v.  Franklin  Coal  Co, 
106  Mass.  181;  Dudley  v.  Jamaica  Fond  Aque- 
duct Corp.  100  Mass.  183;  People  v.  Knicker- 
bocker Jce  Ci>.  99N.  Y.  181. 

The  burden  of  proof  was  on  the  appellant 
to  establish  that  it  came  within  the  statutory 
exemption,  and  to  show  that  it  was  incorpo- 
rated only  for  the  purpose  of  manufacturing 
and  transacting  a  business^ncident  thereto. 

People,  Tiffany,  v.  Campbell,  144  N.  Y.  178; 
People,  Western  Electric  Co.,  v.  Campbell,  145 
N.  Y.  587. 

It  appearing  alfirmatiyely  that  the  appellant 
-was  engaged,  not  only  in  a  manufacturing 
business,  but  also  in  olber  enterprises,  it  was 
bound  still  more  clearly  to  establish  by  its 
articles  of  incorporation  that  it  was  organized 
solely  for  manufacturing,  and  that  its  other 
business  was  vtltra  vires,  in  order  to  bring  itself 
within  the  statutory  exception.  This  would 
apply  to  the  taxes  of  1894  and  1895. 

People,  Tiffany,  v.  Campbell,  144  N.  Y.  166; 
New  Orleans  Canal  d  Bkg.Co,v.  Ne>o  Orleans, 
99  U.  S.  97,  25  L.  ed.  409;  Knapp  v.  CNeill, 
46  Hun,  818;  SherrillY.  He^ciit,  86  N.  Y.  S.  R. 
821;  BuUer  v.  Oswego,  56  Hun,  858;  Ford  v. 
Delta  <fe  PinelMnd  Co.  164  U.  8.  666,  41  L.  ed, 
592. 

The  company,  for  1896,  would  be  liable  at 
least  to  a  tax  upon  the  amount  of  its  capital 
in  use  here  for  purposes  other  than  manufac- 
turing in  this  state. 

People,  Southern  Cotton  Oil  Co. ,  v.  Wemple, 
131  N.  Y.  64;  People,  Roebling's  Sons'  Co.,  v. 
WempU,  188  N.  Y.  583;  PeopU.  Seth  Thomas 
Clock  Co.,  V.  Wemple,  138  N.  Y.  828;  People, 
Union  Pacific  Tea  Co,,  v.  Roberts,  146  N.  Y. 
3T5. 

Exemptions  from  taxation  must  be  expressed 
in  the  clearest  and  most  unambiguous  language 
and  not  be  left  to  implication  or  inferences. 

New  York,  Sehxirz,  v.  Cook,  148  U.  S.  897, 
37  L.  ed.  498;  Keokuk  d  W.  R,  Co,  v.  Mi*souri, 
152  U.  8.  301.  88  L.  ed.  450;  Yazoo  d  M.  Valley 
B.  Co.  V.  Thomas,  132  U.  8. 174,  33  L.  ed.  302; 
Yazoo  d  M.  Valley  R.  Co.  v.  Yazoo  Mississippi 
Delta  Lefiee  Comrs.  182  U.  8. 190,  83  L.  ed.  308. 

The  determination  of  the  controller,  unless 
clearly  shown  to  have  been  erroneous,  must 
stand  upon  the  question  of  valuation. 

People,  Roebling's  Sons*  Co.,y.  Wemple,  138  N. 
Y.  587;  People,  American  Contracting  dD.  Co., 
V.  Wemple,  129  N.  Y.  558;  People,  Southern 
Cotton  Oil  Co.,  V.  Wemple,  181  N.  Y.  64;  Peo- 
jOe,  Seth  Thomas  Clock  Co.,  v.  Wemple,  133  N. 
Y.  828;  People,  Western  Electric  Co,,y.  Campbell, 
145  N.  Y.  687. 

The  basis  of  taxation  is  the  amount  of  capital 
employed  in  the  state. 

People,  Roebling's  Sons'  Co.,  v.  Wemple,  188 
N.  Y.  588;  People,  Seth  Thomas  Clock  Co.,  y. 
Wemple,  138  N.  Y.  328;  People,  Southern  Cotton 
Oil  Co.,  y.  Wemple,  131  N.  Y.  64. 
41  L.R.  A. 


Mr.  James  W.  Eaton,  for  respondent: 

The  appellate  division  was  right  in  holding 
that  the  relator  is  a  corporation  engaged  wholly 
in  manufacturing  within  the  meaning  of  the 
law,  and  therefore  not  subject  to  any  tax. 

People,  Standard  Wood  Co.,  v.  Roberts,  20 
App.  Div.  514;  Engley,  Sohn,  41  Ohio  St.  691, 
52  Am.  Rep.  103;  New  Orleans  v.  La  Blanc, 
34 La.  Ann.  596:  People,  Schwarzschild  d 8.  Co., 
V.  Roberts,  11  App.  Div.  449;  Nassau  Oaslight 
Co,  V.  Brooklyn,  89  N.  Y.  409;  People,  Brush 
RlectHc  Mfg-  Co.,  V.  WempU,  129  N.  Y.  548, 
14  L.  R.  A.  708. 

The  decision  of  the  controller  assessing  a  tax 
herein  is  invalid  because  in  contravention  of 
the  maxim  of  res  judicata. 

A  decision  that  the  tax  for  a  certain  year 
is  void  because  the  company  is  exempt,  is  res 
judicata  as  to  the  tax  for  a  subsequent  year, 
when  the  same  question  is  present  on  the  same 
facts 

New  Orleans  v.  Citizens*  Bank,  167  U.  8.  371, 
42  L.  ed.  202;  Osterhoudt  v.  Rigney,  98  N.  Y. 
222;  Doty  v.  Brown,  4  N.  Y.  71,  53  Am.  Dec. 
350;  People  v.  Stephens,  71  N.  Y.  529;  Quest  v. 
Brooklyn,  79  N.  Y.  624;  PeopU,  Haizel,  v.  BaU, 
80  I^.  Y.  117;  Pray  v.  Hegeman,  98  N.  Y.  861; 
Griffin  v.  Long  Island  R.  Co.  102  N.  Y.  449. 

The  controller  was  in  error  in  taxing  upon 
the  basis  of  dividends  earned  outside  of  the 
state  of  New  York. 

People  V.  Born  Silver  Min.  Co.  105  N.  Y.  76; 
PeopU  V.  Equitable  Trust  Co.  96  N.  Y.  387; 
People,  Seth  Thomas  Clock  Co,,  v.  WempU,  183 
N.  Y.  328. 

Sale  by  relator  from  its  Maine  or  Massachu- 
setts house  cannot,  of  course,  be  taken  into 
account,  because  that  falls  under  the  head  of 
interstate  commerce,  which  cannot  be  taken 
into  consideration. 

Rolens  V.  Shelby  County  Taxing  Dist.  120  U. 
S.  489,  80  L.  ed.  694;  PeopU,  Southern  Cotton 
Oil  Co.,  V.  WempU,  181 N.  Y.  64;  PeopU,  Ameri- 
can Contracting  dD,  Co.,  v.  Wemple,  129 N.  Y. 
558;  People,  Washington  MiUs  Co.,  v.  Roberts,  8 
App.  Div.  201,  Affirmed  151  N.  Y.  619;  Peo- 
pU, Harlan  d  H,  Co.  v.  Campbell,  139  N.  Y. 
68;  PeopU,  Datis  Colby  Ore  Roaster  Co.,  v. 
Campbell,  66  Hun,  146. 

The  tax  in  case  of  foreign  corporations  must 
be  reckoned  upon  the  basis  of  the  capital  used 
within  the  state  in  the  transaction  of  business. 

The  attempt  to  tax  the  company  upon  the 
basis  of  108  per  cent  dividend  in  1896,  100  per 
cent  of  which  is  what  is  known  as  a  stock  divi- 
nend,  is  void. 

Gibbons  v.  Mahon,  186  U.  8.  549.  84  L.  ed. 
525;  Williams  v.  Western  U.  Teleg.  Co.  98 
N.  Y.  162;  Re  Kernochan,  104  N.  Y.  618; 
Minot  V.  Paine,  99  Mass.  101.  96  Am.  Dec. 
705;  Rand  v.  Huhbell,  115  Mass.  461,  15  Am. 
Rep.  121;  Taft  v.  Hartford,  P.  d  F.  R.  Co.  8  R. 
L  310,  5  Am.  Rep.  575 ;  Lockhart  v.  Van  AU- 
tyne,  31  Mich.  76,  18  Am.  Rep;  156;  Bailey  v. 
New  York  C.  d  E.  R.  R  Co.  22  Wall.  604,  22 
L.  ed.  840. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  and  most  important  question 
involved  in  this  case  is  whether  the  business 
conducted  by  the  relator  in  this  state  was  manu- 
facturing, within   the  meaning  and  intent  of 
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tbe  corporation  tax  laws,  by  the  provisions  of 
which  manufacturinf  corporations  carrying 
on  "manafacture"  within  the  state  are  exempt 
from  the  operation  of  tbe  laws  relating  to  cor- 
poration taxes. 

Briefly  stated,  the  principal  business  carried 
on  by  the  relator  was  the  purchasing  of  sheep 
and  lambs,  slaughtering  them,  pulling  the  wool 
from  the  hides  or  pelts,  selling  it,  selling  the 
hides,  taking  from  the  animals  the  offal»  in- 
cluding the  blood  and  legs,  converting  it  into 
fertilizer,  and  then  reducing  the  carcasses  to  a 
temperature  which  would  retard  decomposi- 
tion, and  shipping  them  to  the  place  of  deliv- 
ery in  refrigerator  cars.  We  think  this  does 
not  constitute  **carrying  on  manufacture/' 
within  the  spirit  and  meaning  of  the  statutes. 

The  business  conducted  by  the  relator  was 
obviously  that  of  purchasing,  slaughtering, 
and  selling  sheep  and  lambs.  While  it  utilized 
the  hides,  the  wool,  the  tallow,  and  the  offal, 
as  well  a^  the  carcasses  of  these  animals,  yet, 
to  say  that  refrigerated  mutton,  rendered  tallow, 
pulled  wool,  or  untanned  hides  were  manufac- 
tured articles  would  be  quite  incorrect.  The 
words  of  a  statute  are  to  be  given  their  natural, 
plain,  obvious,  and  ordinary  signification.  To 
say  that  the  relator  was  engaged  in  manufac- 
turing mutton,  wool,  hides,  or  tallow  would 
not  be  giving  to. the  words  "manufacture"  or 
"manufactures"  their  ordinary  and  plain  mean- 
ing. It  may  be  that  the  fertilizer  might  be  re- 
garded as  a  manufactured  article,  but  that  was 
not  the  principal  business  in  which  tbe  relator 
was  engaged,  but  was  a  mere  incident  to  it 
Manifestly,  none  other  of  these  articles  was 
manufactured.  At  most,  they  were  merelv 
prepared  for  market  and  preserved  until  sold. 
We  are  clearly  of  the  opinion  that  the  relator 
was  not  a  manufacturing  corporation,  nor  en- 
gaged in  "carrying  on  manufacture"  in  this 
state,  within  the  spirit  and  meaning  of  the  stat- 
utes. 

Moreover,  the  principle  of  the  decisions  of 
this  court  is  adverse  to  the  contention  of  the 
respondent.  People  v.  Kidckerbocker  Ice  Co. 
99  N.  Y.  181:  People,  Union  Pacific  Tea  Co.^  v. 
Robeits,  145  N,  Y.  375.  In  the  Knickerbocker 
lee  Company  Case  it  was  held  that  a  corpora- 
tion, engaged  in  collecting,  storing,  and  pre 
serving  ice,  of  preparing  it  for  market,  and  of 
transporting  and  vending  it,  was  not  a  manu- 
facturing corporation,  under  the  provisions  of 
the  statute  under  consideration,  and  did  not 
fall  within  the  exception  contained  in  it.  In 
the  Union  Pacifi4i  Tea  Campany  Case  the  rela- 
tor was  engaged  in  the  sale  of  spices,  baking 
powder,  coffee,  and  tea.  It  purchased  these 
articles  in  bulk,  and  the  spices  and  baking 
powder  were  put  up  by  it  in  packages  for  sale. 
Various  kinds  of  tea  were  mixed  together,  and 
the  compound  was  called  and  sold  as  "com- 
bination tea."  Tbe  coffee  was  purchased  in 
the  raw  bean,  then  roasted  and  ground,  and  in 
some  instances  different  kinds  were  mixed  to- 

rther.  The  relator  in  that  case  claimed  that 
was  a  manufacturing  corporation,  and  there- 
fore exempt  from  the  corporation  tax,  but  this 
court  held  that  the  business  carried  on  by  it 
was  not  manufacturing,  and  that  it  was  liable 
for  the  tax  imposed.  I'  is  quite  obvious,  both 
upon  principle  and  authority,  that  the  relator 
in  the  case  at  bar  was  not  a  manufacturing 
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corporation  within  the  meaning  of  the  corpora- 
tion tax  law.  and  the  appellate  division  erred 
in  holding  otherwise. 

Another  ground  upon  which  the  respondent 
relies  to  defeat  this  appeal  is  that  the  decision 
of  the  controller  in  1893.  to  the  effect  that  the 
relator  was  not  liable  to  taxation  because  it  was 
a  manufacturing  corporation,  was  res  judicata, 
and  therefore  the  controller  in  1897  was  bound 
by  that  decision  and  estopped  from  holding 
otherwise.  It  appears  from  the  record  that  in 
1893  the  relator  applied  to  the  controller  for 
a  cancelation  of  the  taxes  assessed  against  it 
for  the  years  1890,  1891,  and  1892,  upon  the 
ground  that  it  was  a  manufacturing  corpora- 
tion, and  was  engaged  in  no  other  business  in 
the  state  of  New  York.  That  application  was 
accompanied  by  the  affidavit  of  an  officer  of  the 
company,  describisg  the  business  that  was 
conducted  in  this  state  by  the  relator.  On 
the  hearing  in  the  present  case  there  was  testi- 
mony to  the  effect  that  an  officer  of  the  relator 
came  to  Albany  in  November,  1898,  to  see  the 
then  controller  in  relation  to  the  taxes  thus  as- 
sessed; that  they  went  over  the  whole  sub- 
ject, and  that  subsequentlv,  on  December  1, 
1893,  the  deputy  controller  wrote  the  re- 
lator a  letter,  which  was  to  the  effect  that  it 
was  the  opinion  of  the  department  that  the 
relator  was  exempt  from  the  taxes  assessed  by 
reason  of  its  being  a  manufacturing  corpora- 
tion wholly  engaged  in  carrying  on  manufac- 
turing within  the  stale  of  New  York.  It  is  to 
be  otServed  that  the  assessment  under  consid- 
eration included  none  of  the  years  for  which 
the  former  assessment  was  made.  Thus,  the 
single  question  presented  seems  to  be  whether 
the  determination  of  an  assessing  or  taxing 
officer  that  an  assessment  made  for  one  par- 
ticular year  should  be  canceled  for  the  reason 
that  the  property  was  not  subject  to  assess- 
ment, is  conclusive  upon  succeeding  officers 
atrainst  assessments  for  subsequent  years  upon 
the  same  property  or  franchise.  Otticers  upon 
whom  the  duty  of  making  assessments  for 
the  purpose  of  taxation  is  imposed  are  inde- 
pendent public  officers,  exercising  public  pow- 
ers, charged  with  special  public  duties,  possess- 
ing no  jurisdiction  as  agents  of  the  state,  and 
for  whose  acts  the  state  is  not  liable.  Nor  is 
the  state  responsible  for  any  mistake  or  mis- 
feasance by  them  in  the  performance  of  their 
duty.  Mechem.  Pub.  Off.  §  28;  Lorillard  v. 
Monroe,  11  N.  Y.  392,  62  Am.  Dec.  120.  The 
statute  imposes  on  such  officers  the  duty  to 
perform  certain  distinct  and  definite  acts.  By 
the  statute  under  consideration,  the  duty  was 
imposed  upon  the  controller  to  tax  everjr  cor- 
poration, joint  stock  company,  or  association 
doing  business  in  the  state  except  certain  cor- 
porations and  institutions  among  which  were 
manufacturing  corporations  carrying  on  manu- 
facturing within  tbe  state.  If,  in  1894,  1895. 
and  1896,  the  relator  was  actually  engaged  in 
carrying  on  a  business  within  the  state  which 
was  not  that  of  manufacturing,  and,  conse- 
quently, did  not  fall  within  any  exception  in 
the  statute,  then  it  was  the  plam  duty  of  the 
controller  to  assess  it  for  a  corporate  tax  as  pro- 
vided by  statute,  and  the  fact  that,  through 
misapprehension  or  otherwise  a  former  con- 
troller had  refused  or  neglected  to  discharge 
his  duty  as  such  taxing  officer  could  not  inter- 


1898.      People,  ex.  rel.  New  England  Dressed  Mea^t  &  Wool  Co.,  t.  Roberts. 
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fere  with  or  prevent  a  discharge  of  bis  duty  by 
the  present  controller.  In  other  words,  this 
statute  imposes  upon  the  controller  the  duty  of 
assessing  upon  corporations  which  are  liable 
therefor  the  tax  provided  for  by  statute  in 
each  year  during  which  they  are  liable  to  such 
assessment,  independent  of  any  action  by  a 
former  controller.  We  are  aware  of  no  prin- 
ciple which  would  Justify  this  court  in  holding 
that,  because  a  former  controller  erroneously 
decided  that  the  relator  was  not  liable  to  be 
assessed  for  the  years  1890, 1891»  and  1892,  the 
ri^ht  to  assess  it  for  subsequent  years  was  for- 
feited, or  that  the  exercise  of  that  right  was  in 
any  way  barred. 

While  it  may  be  true  that,  where  actions  are 
brought  involving  a  question  as  to  the  validity 
of  a  tax  imposed  under  some  particular  8ta^ 
lite,  the  determination  of  the  question  upon 
which  its  validity  depends  may  become  rei 
judicata  in  a  subsequent  action,  we  think  there  is 
no  ground  for  holding  that  the  action  of  a  mere 
assessing  officer  in  determining  that  property 
is  exempt  from  assessment  for  one  year  con- 
cludes the  state  as  to  the  taxes  imposed  in 
subeequent  years,  and  prevents  other  assess- 
ing officers  from  complving  with  the  clear  and 
plain  requirements  of  the  statute.  We  are  of 
the  opinion  that  the  action  of  the  controller,  in 
1893,  in  no  way  affected  or  estopped  the  con- 
troller, in  1897,  from  assessing  a  proper  corpo- 
ration tax  upon  the  relator,  and  that  the  deter- 
mination of  the  appellate  division  cannot  be 
sustained  upon  that  ground. 

Another  contention  of  the  respondent  is  that 
the  controller  erred  in  the  basis  upon  which 
this  tax  was  assessed.  That  it  was  based  upon 
the  dividends  of  tbe  relator  is  not  denied. 
But  the  particular  claim  of  the  respondent  is 
that  its  dividends  were  earned  in  its  business 
transacted  outside  of  tbe  state  of  New  York, 
that  its  business  conducted  in  the  state  was 
without  profit,  and,  consequently,  that  the  div- 
idends could  form  no  proper  basis  for  the  as- 
sessment. The  SDSwer  to  that  contention  is 
that  the  statute  declares  the  basis  upon  which 
the  assessment  is  to  be  made,  and  makes  no 
distinction  as  to  the  locality  where  tbe  money 
was  earned  which  was  divided.  We  find 
nothing  in  the  statute  to  justify  the  contention 
of  the  respondent. 

We  think  the  tax  was  properly  assessed,  that 
the  basis  adopted  was  the  correct  one,  that  the 
order  of  the  Appellate  Division  teas  wrong,  thai 
a  should  be  reversed,  and  that  tbe  determina- 
tion of  the  controller  should  be  affirmed. 

All  concur. 


PEOPLE  of  the  State  of  New  York,  ex  rel, 
Michael  BRODERICK,  Eespt,, 

V, 

Levi  P.  MORTON  et  al.,  Appts. 

(166  N.  Y.  136.) 

1.  A  mandamus  will  not  issue  to  compel 
the  performanoe  of  an  act  by  tbe  governor  of 
tbe  state. 


2.  Mandamus  to  the  lieutenant  itot- 
emor  and  speaker  of  the  assembly  may  be  is- 
sued wben  tbe  legislature  is  not  in  session. 

3.  Mandamus  to  state  offieers  whose 
terms  expire  pending  tbe  prooeediog  cannot 
be  enforced  against  tbeir  successors  unless  tbey 
are  subetinited  as  parties,  and  tbls  may  be  done 
under  Cool  Civ.  Proc.  S 1990. 

(O'Brien,  X,  and  Parker,  Ch.  J„  dissent.) 

(June  7, 1898.  j 

APPEAL  hy  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  reversing  an  order 
of  tbe  Special  Term  for  Albany  County  refus- 
ing to  award  a  writ  of  mandamus  to  compel 
defendants  to  restore  relator  to  his  position  as 
an  employee  in  the  capitol  building.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T,  E.  Hancock,  Attorney  Gen- 
eral, and  G.  D.  B.  Hasbrouck«  for  appel- 
lants: 

The  supreme  court  has  no  Jurisdiction  to 
coerce  the  executive  department  of  the  gov- 
ernment into  obeying  its  writ  of  mandamus. 

The  governor  is  mentioned  in  the  public 
building  law  eo  nomine,  and  the  duties  are 
placed  upon  him  because  they  are  confided  to 
his  superior  wisdom  and  character,  and  where 
such  is  the  case  the  duty  is  executive. 

Rice  V.  Austin,  19  Minn.  103,  18  Am.  Rep. 
330. 

There  is  no  case  which  goes  to  the  extent  of 
holding  that  the  discretionary  powers  of  an 
executive  can  be  controlled  by  the  court,  but 
there  are  some  cases  holding  that  where  the 
function  is  purely  ministerial  it  can  be  con- 
trolled. 

Harpending  v.  Baight,  89  Cal.  189,  2  Am. 
Rep.  432;  Middkton  v.  Low,  30  Cal.  596;  Ten- 
nessee d  G.  R,  Co.  V.  Moore,  36  Ala.  380;  Chu- 
masero  v.  Potts,  2  Mont.  242;  Gotten  v.  EUis, 
52  N.  C.  (7  Jones  L.)  545;  State,  Whiteman,  v. 
Ghase,  5  Ohio  St.  528;  State,  [joomis,  v.  Moffitt. 
5  Ohio,  362;  Magruder  v.  Swann,  25  Md.  212; 
Oroome  v.  Owinn,  43  Md.  572;  Ghamberlain 
V.  Sibley,  4  Minn.  312. 

Courts  are  without  jurisdiction  to  control 
executive  action. 

People,  Sutherland,  v.  The  Governor,  29 
Mich.  330.  18  Am.  Rep.  89;  State,  Bisbee,  v. 
Brew,  17  Fla.  67;  State,  Low,  v.  Towns,  8  Ga. 
360;  People,  Bacon,  v.  Gullom,  100  111.  472; 
People,  Earless,  v.  Yates.  40  111.  126;  People, 
Billings,  v.  Bifsell,  19  111.  229,  68  Am.  Dec. 
591;  State,  Iiockwood,  v.  Kinkwood,  14  Iowa, 
162;  State,  Oliver,  v.  Warmoth,  22  La.  Ann. 
1.  2  Am.  Rep.  712;  State,  Hope,  v.  Board  of 
LiquidaHon,  42  La.  Ann.  647;  Bennett,  Peti- 
tioner, 82  Me.  608,  54  Am.  Dec.  602;  State  v. 
Stone,  120  Mo.  428,  23  L.  R.  A.  194;  citing  1 
Cooley,  Bl.  Com.  p.  242;  State,  Gledhill,  v. 
The  Governor,  25  N.  J.  L.  331;  Mauran  v. 
Smith,  8  R.  I.  192,  5  Am.  Rep.  564;  Bates  v. 
TayUyr,  87  Tenn.  319,  3  L.  R.  A.  316;  85  Tex. 
622;  Bledsoe  v.  International  R.  Go.  40  Tex. 
587;  Qalteston,  B.  cfe  G.  Narrow- Gauge  R.  Go. 


Note.— For  mandamus  to  governor,  see  also  . 
State,  Charleston,  C.  &  C.  R.  Co.,  v.  Wbitesldes  (S. 
C.)  8  li.  R.  A.  777,  and  note;  Hovey  v.  State,  Sbuck,  i 
(Ind.)  11  L.  R.  A.  763,and  note:  Greenwood  Cemetery  I 
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Land  Co.  v.  Routt  (Colo.)  15  L.  R.  A.  889;  State, 
Cromelien,  v.  Boyd  (Neb.)  10  L.  R.  A.  2S7;  and  State, 
Robb,  V.  Stone  (Mo.)  23  L.  R.  A.  194. 
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V.  Qross,  47  Tex.  428;  Bousion  Tap.  <k  B.  B, 
Co.  y.  BandolpK  24  Tex.  817;  Lawson.  RlghU. 
Rem.  &  Pr.  §  8784. 

There  is  no  diBtinct  and  separate  public 
office— as  trustee  of  public  buildiugs:  those 
words  describe  a  function  rather  than  officials, 
and  the  duties  of  trustees  are  eo  nomine  put 
upon  the  governor,  and  wherever  duties  by 
law  are  so  devolved  they  are  held  to  be  on  the 
executive  and  unenforceable  by  mandamus. 

Biee  v.  Austin,  19  Minn.  108, 18  Am.  Rep. 
880;  Dennett,  Petitioner,  32  Me.  508,  54  Am. 
Dec.  602;  Mauran  v.  Smith,  8  R.  1. 192, 5  Am. 
Rep.  564;  State  y.  Stone,  120  Mo.  428,  23  L.  R. 
A.  194;  Pe(ypU,  SuOierland,  v.  The  Governor, 
29  Mich.  880,  18  Am.  Rep.  89. 

All  jurisdiction  implies  superiority  of  power; 
authority  to  try  would  be  vain  and  idle,  with- 
out an  authority  to  redress;  and  the  sentence  of 
a  court  would  be  contemptible  unless  that  court 
had  power  to  command  the  execution  of  it. 

1  Cooley,  Bl.  Com.  p.  242;  State  v.  Stone,  120 
Mo.  428,  28  L.  R.  A.  194;  Kentucky  v.  Benni- 
8on,  24  How.  97,  16  L.  ed.  725. 

The  weight  of  authority  is  against  the  juris- 
diction. 

Mauran  v.  Smith,  8  R.  I.  217,  5  Am.  Rep. 
664;  1  Sharswood's  Bl.  Com.  p.  242;  State, 
Oliver,  v.  Warmoth,  22  La.  Ann.  1,  2  Am. 
Rep.  712. 

The  writ  as  granted  can  only  stand  upon  the 
ground  that  it  is  allowable  against  all  of  the 
parties  against  whom  it  is  directed. 

People,  HarUse,  v.  Yatee,  40  III.  127. 

Those  to  whom  the  writ  was  directed  were 
no  longer  in  a  condition  to  obey  it,  having 
passed  out  of  office  and  been  succeeded  by 
others. 

People,  Wooster,  v.  Maher,  64  Hun,  408. 

The  cases  in  which  it  has  been  held  bv  this 
court  that  an  abatement  takes  place  by  the  ex- 
piration of  the  term  of  office  have  been  those  of 
officers  of  the  government,  whose  alleged  delin- 
quency was  personal,  and  did  not  involve  any 
charge  against  the  government,  whose  officers 
they  were. 

Thompson  v.  UniUd  States,  108  U.  S.  484,  26 
L.  ed.  528. 

These  trustees  do  not  constitute  a  corporate 
body,  having  perpetual  succession  and  the 
right  to  sue  and  be  sued.  Nor  is  the  duty  of 
approving  appointments  and  removals  a  con- 
tinuing duty.  It  lasts  only,  so  far  as  they  are 
concerned,  while  their  terms  of  office  continue. 
As  to  approvals  or  appointments  and  removals 
from  office,  they  became  functus  officio  with  the 
expiration  of  their  terms. 

People,  Oaige,»Y,  Beardon,  49  Hun,  425: 
People,  Bailey,  v.  Greene  County  Supers,  12 
Barb.  217. 

The  original  parties  to  this  mandamus  pro- 
ceeding have  not  the  power  to  obey  the  writ, 
and  that  has  always  been  held  to  be  a  sufficient 
reason  for  refusing  to  grant  it. 

People,  Stevens,  v.  Hayt,  66  N.  Y.  606; 
People,  Freer,  v.  Canal  Appraisers,  78  N.  Y. 
447. 

A  petition  for  a  writ  of  mandamus  to  a  public 
officer  of  the  United  States  abates  by  his  resig- 
nation of  his  office. 

The  Secretary  v.  McGarrahan,  9  Wall.  298, 
813,  19  L.  ed.  579,  588;  United  States^,  Bout- 
uell,  17  Wall.  604-609,  21  L.  ed.  721,  722; 
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Leatetitoorth  County  Comrs.  v.  Sellew,  99  U.  S. 
624-626,  25  L.  ed.  838,  385;  United  States,  Mc- 
Bride,  v.  Schurz,  102  U.  S.  878-408.  26  L.  ed. 
167-219;  Thompson  v.  United  States,  103  U.  8. 
480-484,  26  L.  ed.  521-528;  United  States,  War- 
den, V.  Chandler,  122  U.  8.  A^ipx.  643;  United 
States,  International  Contracting  Go,,  v.  La- 
mont,  155  U.  8.  303-806,  89  L.  ed.  160-168; 
United  States,  Long,  v.  Loehren,  164  U.  8.  701. 

Messrs.  WallafCe  A  Nolan,  for  relator: 

The  relator  was  removed  from  his  position 
for  other  causes  than  'Mncompetency  and  con- 
duct inconsistent  with  the  position  held,"  and 
was  deprived  of  his  rights  under  chapter  716 
of  the  Laws  of  1894. 

People,  Corrigan,  v.  Brooklyn,  149  N.  Y.  225, 
and  authorities  cited;  People,  Wardrop,  v. 
Adams,  51  Hun,  583. 

Admitting  all  the  defendants  attempted  to 
show,  it  only  establishes  that  this  particular 
elevator  was  closed  temporarily,  not  that  it  was 
abolished. 

This  was  no  justifiable  excuse  for  the  abso- 
lute and  permanent  discharge  of  relator. 

People,  Fonda,  v.  Morton,  148  N.  Y.  156. 

Defendants  retained  many  other  men  who 
were  not  veterans  to  do  the  same  and  similar 
work.    They  were  bound  to  prefer  relator. 

McCloskey  v.  WiUis,  15  App.  Div.  594; 
Be  SuUivan,  55  Hun,  289;  People,  O'Connor,  v. 
Adams,  58  Hun,  141. 

The  board  of  trustees  of  public  buildings 
mav  be  mandamused  under  chapter  716,  Laws 
of  1894. 

High,  Extr.  Legal  Rem.  4. 

The  relator  does  not  ask  too  much  in  asking 
for  damages  in  this  proceeding. 

Section  2088  of  the  Code  of  Civil  Procedure 
provides  for  an  award  of  such  damages. 

People,  Beverell,  v.  Musical  Mut.  Protective 
Union,  118  N.  Y.  101;  PeopU,  Goring,T.Wap' 
pingers  FalU,  151  N.  T.  886. 

If  in  any  respect  relator  has  asked  too  much, 
the  final  writ  may  award  what  relief  the  facts 
warrant. 

People,  Keene,  v.  Queens  County  Supers.  142 
N.  Y.  271;  Code  Civ.  Proc.  §  2082. 

Haightp  J.,  delivered  the  opinion  of  the 
court: 

For  a  number  of  years  the  relator  had  been 
employed  in  the  capitol  of  the  state  as  a  la- 
borer, engaged  in  the  running  of  the  senate 
elevator.  On  the  2d  day  of  October,  1895.  be 
claims  he  was  discharged.  After  the  expira- 
tion of  about  five  months,  he  procured  an  al- 
ternative writ  of  mandamus  to  issue  to  the  then 
trustees  and  superintendent  of  public  buildings, 
requiring  his  reinstatement  as  laborer  in  the 
capitol,  upon  the  ground  that  he  was  an  hon- 
orably discharged  Union  sailor  of  the  War  of 
the  Rebellion.  To  the  alternative  writ  an  an- 
swer was  filed  on  behalf  of  the  defendants, 
raising  issue,  which,  upon  the  stipulation  of 
the  parties,  was  referred  to  a  referee  to  hear, 
try,  and  determine.  After  taking  the  evidence 
submitted  by  the  respective  parties,  the  referee 
made  his  report,  finding  that  the  relator  had 
been  dropped  from  the  pay  rolls  by  reason  of 
the  shutting  down  of  the  senate  elevators  for 
repairs,  and  that  he  had  not  been  removed. 
Thereupon  the  peremptory  writ  was  refused  by 
the  special  term.    An  appeal  was  then  taken  to 
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the  appellate  division,  where  the  order  of  the 
special  term  was  reversed  and  a  peremptory 
writ  was  issued. 

At  the  time  the  relator  procured  the  alterna- 
tiye  writ  of  mandamus  Levi  P.  Morton  was 
the  gpvernor  of  the  state,  Charles  T.  Saxton 
the  lieutenant  governor,  and  Hamilton  Fish 
the  speaker  of  the  assembly. 

The  public  building  law  of  1893,  chap.  227, 
as  amended,  provides  that  "the  governor,  lieu- 
tenant governor,  and  speaker  of  the  assembly 
shall  be  trustees  of  public  buildings."  As  such 
they  are  authorized  to  appoint  a  superintend- 
ent who,  "subject  to  the  approval  of  the  trus- 
tees, may  appoint  all  persons  necessary  in  the 
maintenance  department  of  the  public  build- 
ings and  grounds  under  his  charge,  and  sus- 
pend and  remove  anv  of  them,  and  prepare 
rules  and  regulations  for  their  government/' 

It  will  be  observed  that,  under  the  pro- 
visions of  the  statute,  the  governor,  lieutenant 
governor,  and  speaker  become  trustees  by  vir- 
tue of  their  offices,  and  that  whatever  auties 
devolve  upon  them  as  such  pertain  to  their 
respective  offices. 

Chapter  312  of  the  Laws  of  1884,  as  amended 
by  chap.  716  of  the  Laws  of  1894,  provides 
that,  "in  every  public  department  and  upon 
all  public  works  of  the  state  of  New  York, 
and  of  the  cities,  towns,  and  villages  thereof, 
and  also  in  noncompetitive  examination  under 
the  civil  service  rules,  laws  or  regulations  of 
the  same,  wherever  they  apply,  honorably  dis- 
charged Union  soldiers  and  sailors  shall  be 
preferred  for  appointment  and  employment; 
age,  loss  of  limb,  or  other  physical  impairment 
which  does  not,  in  fact,  incapacitate,  shall  not 
be  deemed  to  disqualify  them,  provided  they 
possess  the  business  capacity  necessary  to  dis- 
.charge  the  duties  of  the  position  involved. 
And,  in  all  cases,  the  person  having  the  power 
of  employment  or  appointment,  unless  the  stat- 
ute provides  for  a  definite  term,  shall  have  the 
power  of  removal  only  for  incompetency  and 
conduct  inconsistent  with  the  position  held  by 
the  employee  or  appointee;  and,  in  case  of  such 
removal,  or  such  refusal  to  allow  the  prefer- 
ence provided  for  in  this  act  of  and  for  any 
such  honorably  discharged  Union  soldier,  or 
sailor,  or  marine,  for  partisan,  political,  per- 
sonal, or  other  cause,  except  incompetency, 
and  conduct  inconsistent  with  the  position  so 
held,  such  soldier,  sailor,  or  marine,  so  wrong- 
fully removed,  or  refused  such  preference, 
shall  have  a  right  of  action  in  any  court  of 
competent  jurisdiction  for  damages  as  for  an 
act  wrongfully  done,  in  addition  to  the  exist- 
ing right  of  mandamus;  the  burden  of  proving 
such  incom()etency  and  inconsistent  conduct, 
as  a  question  of  fact,  shall  be  upon  the  defend- 
ant." 

A  failure  on  the  part  of  the  officials  to  com- 
ply with  the  terms  of  this  act  in  letter  and 
spirit,  is  made  a  misdemeanor.  It  is  now  con- 
tended that  the  appellate  division  had  no  Juris- 
diction to  award  a  mandamus  id  this  case. 
Much  has  already  been  written  upon  the  sub- 
ject. The  courts  of  most  of  the  states  in  the 
Union  have  had  it  under  consideration,  and, 
while  thev  uniformly  agree  that  the  courts 
have  no  right  nor  power  to  interfere  with  the 
governor  upon  questions  involving  his  judg- 
ment and  discretion,  yet  they  differ  widely  as 
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to  the  power  to  interfere  with  his  ministerial 
action.  We  shall  not  attempt  any  extended 
digest  of  these  cases.  Among  those  tending  to 
sustain  the  power  of  the  court  to  compel  the 
executive  to  perform  a  ministerial  act  are  Mar- 
tin V.  Ingham,  88  Kan.  641;  Ear  pending  v. 
Haighi,  89  Cal.  189,  2  Am.  Rep.  432;  Middie- 
ton  V.  Low,  30  Cal.  596;  Tennessee  d  C,  H.  Co, 
V.  Moore,  86  Ala.  880:  C/iumasero  v.  Potts,  2 
Mont.  242;  Coiien  v.  Ellis,  52  N.  C.  (7  Jones 
L.)  646;  State,  Whiteman,  v.  C^iase,  5  Ohio  St. 
528;  State,  Loomis,  v.  Moffltt,  5  Ohio,  362; 
Magruder  v.  S^cann,  25  Md.  212;  Chamberlain 
V.  Sibley,  4  Minn.  312. 

Of  the  cases  which  support  the  contention 
that  the  courts  are  without  jurisdiction  to  con- 
trol executive  action  are  the  following:  People, 
Sutherland,  v.  Tfie  Governor,  29  Mich.  820, 
18  Am.  Rep.  89;  State,  Bisbee,  v.  Drew,  17  Fla. 
67;  State,  Lo^o,  v.  Towns,  8  Ga.  360;  People, 
Bacon,  v.  CuOom,  100  111.  472;  People,  Billings, 
V.  Bissell,  19  111.  229,  68  Am.  Dec.  591;  StaU, 
Ijockwood,  V.  Kirktcood,  14  Iowa.  162;  State, 
Oliver,  v.  Warmoth,  22  La.  Ann.  1. 2  Am.  Rep. 
712;  Dennett,  Petitioner,  32  Me.  508,  54  Am. 
Dec.  602;  StaU  v.  Stone,  120  Mo,  428.  28  L. 
R.  A.  194;  State,  GledhiU,  v.  The  Governor,  25 
N.  J.  L.  331;  Mauran  v.  Smith,  8  R.  I.  192,  6 
Am.  Rep.  564;  Bates  v.  Taylor,  87  Tenn.  319. 
3  L.  R.  A  316;  85  Tex.  622;  Marbury  v. 
Madison^  1  Cranch,  137,  2  L.  ed.  60. 

The  ministerial  duties  which  it  has  been 
held  in  different  states  may  be  compelled  by 
mandamus  are  the  commissioning  of  a  clerk  of 
a  court,  the  issuance  of  a  warrant  for  the  at- 
torney general's  salary,  the  auditing  of  an  of- 
ficer's claim  for  expenses,  the  commissioning 
of  officers  chosen  by  the  legislature,  the  issu- 
ance of  state  bonds  to  a  railroad  company,  the 
authentication  of  a  bill  in  the  governor's  pos- 
session as  a  statute,  the  issuance  of  a  proclama- 
tion that  a  bank  is  authorized  to  begin  busi- 
ness, and  such  duties  imposed  bv  statute  upon 
the  governor  as  might  have  been  imposed 
upon  another  officer,  when  ministerial.  On 
the  other  hand,  in  a  large  number  of  other 
states,  it  has  been  held  that  a  mandamus  will 
never  issue  against  the  governor,  regardless  of 
the  duty  imposed  upon  him  by  the  Constitu- 
tion or  statute.  In  those  cases  it  was  consid- 
ered to  be  against  public  policy  and  political 
necessity,  and  to  be  immaterial  that  the  duty 
might  have  been  imposed  upon  another  per- 
son; that  inasmuch  as  it  was  imposed  upon  the 
governor,  its  performance  was  an  executive 
act,  under  the  responsibility  of  his  executive 
station,  and  under  the  sanctity  of  his  official 
oath.  Perhaps  the  leading  case  in  support  of 
the  latter  contention  is  that  of  People,  Suther- 
land, V.  The  Governor,  29  Mich.  320,  18  Am. 
Rep.  89,  in  which  the  opinion  was  delivered  by 
Judge  Cooley.  In  that  case  the  court  was 
asked  to  compel  the  governor  to  perform  the 
duty  imposed  upon  him  by  statute,  of  certify- 
ing as  to  the  completion  of  certain  work.  The 
judge  says  with  reference  thereto:  "It  is  not 
claimed  on  the  part  of  the  relators  that  this 
court, 'or  any  other,  has  jurisdiction  to  require 
and  compel  the  performance  by  the  governor 
of  his  political  duties,  or  the  duties  devolved 
upon  him  as  a  component  part  of  the  legisla- 
ture. It  is  conceded  that  these,  under  the 
Constitution  and  laws,  are  to  be  exercised  ac- 
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cordiDg  to  his  own  judgment  and  on  bis  own 
sense  of  official  responsibility,  and  that  from 
bis  decision  to  act,  or  decline  to  act,  tbere  can 
be  no  appeal  to  the  courts.  Nor  is  it  pretended 
that  wbere  any  executive  act  whatsoever  is 
manifestly  submitted  to  the  governor's  judg- 
ment or  discretion  such  judgment  or  discretion 
can  be  coerced  by  judicial  writ.  What  is 
claimed  is.  that  where  the  act  is  purely  minis- 
terial, and  the  right  of  the  citizen  to  have  it 
performed  is  absolute,  the  governor,  no  more 
than  any  other  officer,  is  a^ve  the  laws,  and 
the  obligation  of  the  courts,  on  a  proper  ap- 
plication to  require  him  to  obey  the  laws,  is 
the  same  that  exists  in  any  other  case  where  an 
official  ministerial  duty  is  disregarded.  .  .  . 
There  is  no  very  clear  and  palpable  line  of 
distinction  between  those  duties  of  the  governor 
which  are  political,  and  those  which  are  to  be 
considered  ministerial  merely,  and,  if  we 
should  undertake  to  draw  one  and  to  declare 
that  in  all  cases '  falling  on  one  side  the  lioe, 
the  governor  was  subject  to  judicial  process, 
and  in  all  falling  on  the  other,  he  was  inde- 
pendent of  it,  we  should  open  the  doors 
to  an  endless  train  of  litigation.  .  .  .  How- 
ever desirable  a  power  in  the  judiciary 
to  interfere  in  such  cases  might  seem  from 
the  standpoint  of  interested  parties,  it  is 
manifest  that  harmony  of  action  between 
the  executive  and  judicial  departments 
would  be  directly  threatened,  and  that  the 
exercise  of  such  power  could  only  be  justified 
on  most  imperative  reasons."  Again  he  says: 
'*  When  duties  are  imposed  upon  the  governor, 
whatever  be  their  grade,  importance,  or  nature, 
we  doubt  the  right  of  the  courts  to  say  that 
this  or  that  duty  might  properly  have  been  im- 
posed upon  a  secretary  of  state,  or  a  sheriff  of 
a  county,  or  other  inferior  officer,  and  that  in- 
asmuch as  in  case  it  had  been  so  imposed,  there 
would  have  been  a  judicial  remedy  for  neglect 
to  perform  it.  therefore  there  must  be  the  like 
remedy  when  the  governor  himself  is  guilty 
of  a  similar  neglect.  The  apportionment  of 
power,  authority,  and  duty  to  the  governor  is 
either  made  by  the  people  in  the  Constitution, 
or  by  the  legislature  in  making  laws  under  it; 
and  the  courts,  when  the  apportionment  has 
been  made,  would  be  presumptuous  if  they 
should  assume  to  declare  that  a  particular  duty 
assigned  to  the  governor  is  not  essentially  exec- 
utive, but  is  of  such  inferior  grade  and  import- 
ance as  properly  to  pertain  to  some  inferior 
office,  and,  consequently,  for  the  purposes  of 
their  jurisdiction,  the  courts  may  treat  it  pre- 
cisely as  if  an  inferior  officer  had  t)een  re- 
quired to  perform  it.  To  do  this  would  be,  not 
only  to  question  the  wisdom  of  the  Constitution 
or  the  law,  but  also  to  assert  a  right  to  make 
the  governor  the  passive  instrument  of  the  ju- 
diciary in  executing  its  mandates  within  the 
sphere  of  his  own  duties.  Were  the  courts  to 
go  so  far,  they  would  break  away  from  those 
checks  and  balances  of  government  which 
were  meant  to  be  checks  of  co-operation,  and 
not  of  antagonism  or  mastery,  and  wou]d  con- 
centrate in  their  own  hands  something  at  least 
of  the  power  which  the  people,  either  directly 
or  by  the  action  of  their  representives,  decided 
to  intrust  to  the  other  departments  of  the  gov- 
ernment." 

In  this  state  we  have  not  found,  nor  has  our 
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attention  been  called  to,  any  controlling  au- 
thority upon  the  question.  Under  our  Consti- 
tution the  right  of  sovereignty  rests  in  the  peo- 
ple of  the  state,  who,  from  time  to  time,  dele- 
p^ate  their  power  to  rule  to  a  government 
chosen  by  themselves,  consisting  of  three  de- 
partments, known  as  the  executive,  legislative, 
and  judicial.  In  England  the  power  of  the 
King  to  govern  was  modified  from  time  to  time 
by  various  grants  from  him,  and  by  Magna 
Charta  under  which  the  lawmaking  power 
llnally  devolved  upon  Parliament,  and  the  ju- 
dicial power  upon  the  courts  created  by  law. 
This  division  of  power  was  followed  in  the 
formation  of  our  American  governments.  In 
our  own  state  the  common  law  was  continued 
in  force,  except  in  so  far  as  it  has  been  altered 
by  the  Constitution  or  the  legislature. 

Under  our  Constitution  the  executive  power 
of  the  state  answers  to  that  of  the  King,  and 
devolves  upon  the  governor  during  the  term 
for  which  be  is  elected.  The  legislative  power 
is  vested  in  the  senate  and  assembly,  whicii 
take  the  place  of  Parliament,  and  the  judicial 
power  in  the  courts  established  in  accordance 
with  the  provisions  of  the  Constitution.  The 
three  great  branches  of  government  are  sepa- 
rate and  distinct,  but  are  co-equal  and  co-onii- 
nate;  their  powers  have  been  carefully  appor- 
tioned; one  makes  the  laws,  another  construes 
and  adjudges  as  to  the  rights  of  persons  to  life, 
liberty,  and  property  thereunder,  and  the  third 
executes  the  laws  enacted  and  the  judgments 
decreed.  While  each  department,  in  its  sphere, 
is  in  a  sense  independent,  each  operates  as  a 
check  or  restraint  upon  the  other.  The  acts  of 
the  legislature  have  to  be  presented  to  the  ex- 
ecutive for  bis  approval.  The  courts  may 
then  construe  the  acts  and  determine  their  va- 
lidity under  the  Constitution;  and  the  execu^ 
tive  may,  in  criminal  cases,  modify  the  actions 
of  the  courts  by  the  interposition  of  his  par- 
doning power.  But  in  every  case  in  which  one 
department  controls,  modifies,  or  influences 
the  action  of  another,  it  acts  strictly  within  its 
own  sphere,  thus  giving  no  occasion  for  con- 
flict, and  thus  preserving  the  purpose  of  the 
original  scheme  of  a  division  of  power  among 
the  three  co-ordinate  branches  of  govern- 
ment, each  operating  as  a  restraint  upon  the 
other,  but  still  in  harmony. 

As  we  have  seen,  the  power  of  the  King  has 
been  divided,— -a  portion  dellgated  to  Parlia- 
ment and  another  portion  to  the  judiciary, — 
but  except  as  delegated  to  the  legislative  and 
judicial  branches  of  the  government,  his  com- 
mon-law powers  remain  unchanged;  and  in  our 
government  have  been  transmitted  to  the  ex- 
ecutive. 

Under  the  common  law  a  writ  of  mandamus 
issued  in  the  King's  name  to  inferior  courts, 
officers,  corporations,  or  persons,  requiring 
them  to  do  a  particular  thing  specified.  U 
being  issued  in  the  King's  name,  did  not  run 
to  himself.,  to  Parliament,  nor  to  the  judiciary, 
except  such  inferior  courts  as  the  higher  courts 
had  the  power  to  review.  Under  our  Code  the 
writ  issues  out  of  the  court  as  an  order  of  the 
court;  but  we  have  attempted  by  no  provision 
of  the  statute  to  change  the  force  and  effect  of 
the  common- law  writ,  nor  its  object  and  pur- 
pose. It  therefore  follows  that  the  writ  never 
issues  to  the  executive  or  legislative  branches 
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of  the  gGvemment,  Dor  to  the  judicial  hranch 
haviog  general  aod  fioal  jurisdiction. 

Again,  it  is  the  well  settled  practice  of  the 
court  not  to  determine  abstract  questions  not 
iDvblyed  in  the  litigation:  or  in  regard  to  which 
it  has  no  power  to  enforce  its  judgments  and 
decrees. 

The  only  way  in  which  a  mandamus  can  be 
enforced  is  by  the  commitment  of  the  party 
who  refuses  to  obey  its  commands  as  for  aeon- 
tempt.  But  the  courts  have  no  power  to  com- 
mit the  governor  for  a  contempt.  They  have 
no  power  over  his  person.  He  may  be  im- 
peached, but  there  is  no  other  way  in  which  he 
may  be  deprived  of  his  executive  office.  It  is 
said,  however,  that  it  is  not  to  be  supposed  that 
the  governor  will  refuse  obedience  to  the  law; 
but  the  application  in  this  case  for  the  manda- 
mus shows  that  he  already  has  refused  to  do 
the  act  sought  to  be  compelled  by  this  writ. 

But  again,  it  is  contended  that  in  this  case 
the  executive  is  one  of  a  board  of  officers,  and 
that  the  board  may  be  compelled  to  act  by 
mandamus.  Conceding  him  to  be  one  of  a 
board  of  public  officers,  the  dutvisone  that  de- 
volves upon  him  by  virtue  of  bis  office.  If  the 
courts  have  not  power  over  his  person  to  en- 
force its  decrees  in  one  case,  they  have  not  in 
the  other. 

We  have  already  referred  to  the  discussion 
of  Judge  Cooley  in  the  Sutherland  Case,  with 
reference  to  the  grade  of  duties  imposed  upon 
the  executive,  including  ministerial  acts,  to- 
gether with  those  involving  executive  judg- 
ment and  discretion;  and  without  repeating  his 
argument  here,  it  seems  to  us  that  his  reason- 
ing is  unanswerable  and  bis  conclusions  cor- 
rect. 

While  we  are  of  the  opinion  that  a  manda- 
mus will  not  issue  to  the  governor  to  compel 
performance  of  an  act  by  him,  we  see  no  rea- 
son for  its  not  rtmnin^,  during  the  recess  of 
the  legislature,  to  the  lieutenant  governor  and 
speaker  of  the  assembly.  During  the  session 
of  the  legislature,  they,  as  members  thereof, 
are  not  subject  to  arrest;  and  it  may  be  that  the 
courts,  during  that  time,  would  not  have  the 
power  to  enforce  their  mandates  against  them: 
but.  after  the  adjournment  of  the  legislature, 
and  the  time  has  elapsed,  given  by  the  statute 
in  which  they  are  exempted,  we  think  their 
obedience  to  the  writ  might  be  compelled  by 
the  courts.  True,  under  the  provisions  of  the 
Constitution,  they  in  turn  may  succeed  to  execu- 
tive power,  upon  the  happening  of  certain 
events;  but  until  they  respectively  become 
vested  with  the  powers  of  the  governor,  they 
form  no  part  of  the  co  ordinate  branches  of  the 
government,  except,  as  we  have  already  stated, 
when  the  legislature  is  in  session. 

There  is  another  reason  which  must  control 
our  action  in  this  case.  As  we  have  seen,  the 
alternative  writ  of  mandamus  was  issued  dur- 
ing the  administratioD  of  Governor  Morton, 
when  Saxton  was  lieutenant  governor  and  Fish 
was  speaker.  The  special  term  denied  the 
writ,  but,  upon  appeal,  the  appellate  division 
reversed  the  order  of  the  special  term,  and  or- 
dered the  writ  to  issue  to  the  governor,  lieuten 
ant  governor  and  speaker  then  in  office,  who 
were  the  successors  of  those  in  office  at  the  time 
the  alternative  writ  was  issued.  This  was  done 
without  notice  to  the  new  officials,  and  without 
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bringing  them  in  or  making  them  parties  to  the 
proceeding.  The  act  charged  against  the 
former  officials  was  a  misdemeanor,  and  pun- 
ishable as  such,  and  tbey  were  liable  individu- 
ally in  damages  to  the  party  aggrieved.  The 
delinquency  charged  is  personal,  and  does  not 
involve  a  charge  against  the  state.  It  is  not  a 
claim  prosecuted  against  the  state  in  which  it 
alone  is  interested'  as  where  a  mandamus  is 
issued  to  a  treasurer  or  controller  of  the  state, 
to  compel  tbe  payment  of  a  claim  against  it, 
which  is  litigated  by  tbe  officer  for  and  in  be- 
half of  the  state  in  which  the  courts  have  per- 
mitted the  mandamus  to  issue  to  the  successor 
in  office.  In  cases  in  which  the  delinquency 
charire  is  personal,  the  petition  for  a  writ  of 
mandamus  abates  upon  the  death,  resignation, 
or  termination  of  office  of  the  official  charged, 
unless  it  is  preserved  by  statute.  Wa/merVal- 
ley  Stock  Go,  v.  Smith,  165  U.  S.  28,  81,  41  L. 
ed.  621.  622,  and  cases  there  cited. 

Under  the  provisions  of  our  Code  of  Civil 
Procedure,  §  755,  a  special  proceeding  does  not 
abate  bv  any  event,  if  the  right  to  the  relief 
sought  m  such  proceeding  survives  or  contin- 
ues; but  this  provision  onlv  applies  to  cases 
where  the  party  dies  after  this  act  takes  effect. 
There  has  been  no  death  of  a  party  in  this  case. 
Certain  of  the  parties  proceeded  against  have 

gone  out  of  office,  and  it  may  therefore  be 
oubted  whether  this  section  keeps  the  proceed- 
ing alive.  But  assuming  for  the  purpose  of 
this  case  that  it  does,  and  that  the  relator  still 
has  the  right  to  piosecute  his  proceeding  for 
his  restoration,  against  whom  must  such  pro- 
ceeding continue?  It  cannot  be  continued 
against  the  old  officers,  for  they  no  longer  have 
power  to  restore  him.  It  must,  of  necessitv, 
therefore,  be  prosecuted  against  the  new  offi- 
cers, for  they  alone  have  tbe  power  to  reinstate 
him.  It  may  be  that  tbe  provisions  of  the  Code 
fail  to  point  but  the  precise  practice  that  should 
be  adopted  by  the  relator  in  this  case.  But 
there  is  no  apparent  reason  why  the  provisions 
of  the  Code  controlling  actions  and  special  pro- 
ceedings against  county,  town,  and  municipal 
officers,  should  not  apply  as  well  to  state  offi- 
cers. The  practice  therein  provided  for  is  sim- 
ple, and  affords  ample  protection  to  all  parties. 
Section  1930  provides:  **In  such  an  action  or 
special  proceeding,  the  court  must,  in  a  proper 
case,  substitute  a  successor  in  office,  in  place 
of  a  person  made  a  party  in  his  official  capacity, 
who  has  died  or  ceased  to  hold  office:  but  such 
a  successor  shall  not  be  substituted  as  a  defend- 
ant, without  his  consent,  unless  at  least  four- 
teen days'  notice  of  tbe  application  for  the  sub- 
stitution, has  been  personally  served  upon 
him."  As  we  have  seen,  no  substitution  has 
been  made  in  this  case. 

The  order  cf  the  Appellate  Division  should  be 
reversed,  and  that  of  the  Special  Term  affirmed, 
with  costs. 

Gray,  Bartlett«and  Martin,  JJ.,  concur. 

Vann,  J.,  concurring: 

I  am  of  the  opinion  that  a  writ  of  mandamus 
cannot  be  issued  against  either  the  governor  or 
lieutenant  governor,  because  the  imprisonment 
of  either,  which  might  follow  a  failure  to  obev 
the  writ,  would  disiurb  tbe  constitutional  bal- 
ance of  power  between  the  three  great  depart- 
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ments  of  government.  As  to  the  governor  this 
IS  obvious,  but  the  same  reason  applies  to  the 
lieutenant  governor  also,  because  at  any  moment 
by  the  death,  resi^^nation,  inability,  or  absence 
of  the  governor  the  powers  and  duties  of  the 
office  devolve  upon  the  lieutenant  governor. 
Whatever  would  interfere  with  his  freedom  of 
action  when  it  became  his  duty  to  act  as  gov- 
ernor would  interfere  with  the  executive  office 
itself,  and  might  leave  the  state  with  no  exec- 
utive head  able  to  act  at  a  time  of  the  greatest 
need.  But  while  the  Constitution  as  well  as 
the  courtesy  due  from  one  department  of  gov- 
ernment to  another,  forbid  the  courts  to  com- 
mand the  governor  to  do  this,  or  to  refrain 
from  doing  that,  it  is  still  their  duty  to  an- 
nounce the  law,  but,  under  the  circumstances, 
to  withhold  the  command  and  leave  the  re- 
sponsibility of  complying  with  the  law,  as  laid 
down  by  the  courts,  with  the  chief  magistrate. 
It  seems  to  me,  therefore,  that  we  should  decide 
the  appeal  upon  its  merits,  subject  to  the  lim 
itation  suggested  as  to  the  form  of  the  judg- 
ment to  be  pronounced. 

Upon  examining  the  record  I  think  the  rela- 
tor was  removed  in  violation  of  chapter  716  of 
the  Laws  of  1894.  for  the  reasons  given  by  the 
appellate  division  in  its  opinion  (24  App.  Div. 

The  judgment  appealed  from  should  there- 
fore be  so  modified  as  to  simply  adjudge  that 
the  relator  was  improperly  removed  and  that 
he  is  entitled  to  immediate  reinstatement 
without  costs  to  either  party  as  against  the 
other.. 

0*Brient  J. ,  dissenting: 

The  decision  in  this  case,  as  expressed  in  the 
prevailing  opinion,  practically  abrogates  the 
statute  wnicb  exempts  veteran  soldiers  in  the 
civil  service  from  removal  without  legal  cause. 
The  defendants  are  the  trustees  of  the  state 
capitol  under  §  2  of  chapter  227  of  the  Laws  of 
1808,  and  the  superintendent  of  public  build- 
ings appointed  by  them,  who  has  power,  sub- 
ject to  the  control  of  the  trustees,  to  appoint, 
remove,  or  suspend  persons  in  the  employ  of 
the  state  who  are  or  may  be  engaged  on  the 
capitol  force,  or  in  the  care  of  anv  of  the  pub- 
lic buildings.  By  chapter  716  of  the  Laws  of 
1804,  honorably  discharged  Union  soldiers 
must  be  preferred  by  the  trustees  and  superin- 
tendent in  making  such  appointments,  and  it 
is  provided  that  removals  of  such  discharged 
soldiers,  after  appointment,  shall  be  made  only 
for  incompetency.  In  case  a  veteran  is  re- 
moved without  such  cause,  or  for  partisan  or 
political  reasons,  or  refused  a  preference  in 
making  appointments,  the  statute  gives  a  right 
of  action  to  him  for  damages  as  for  a  wrong- 
ful act;  in  addition  to  the  existing  right  of 
mandamus  to  enforce  the  commands  of  the 
statute. 

In  January.  1887,  the  relator,  who  is  a  vet- 
eran of  the  late  war.  was  appointed  an  orderly 
upon  the  capitol.  He  was  not  appointed  for  a 
definite  or  limited  time,  and,  tlferefore,  under 
the  statute,  could  not  be  removed  except  for 
incompetency.  He  was  removed,  however,  in 
the  month  of  October,  1805,  in  defiance  of  ^  the 
statute,  without  legal  cause  or  hearing.  He 
applied  to  the  court  for  a  mandamus  to  correct 
the  wrong  and  to  assert  the  rights  secured  to 
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him  by  law.  In  his  application  for  the  writ 
the  relator  alleged  upon  oath  the  following 
facts:  (1)  That  he  was  an  honorably  discharged 
Union  soldier.  (2)  That  he  was  appointed  an 
orderly  on  the  capitol  on  January  8,  1887,  and 
continued  In  that  position  till  October  2,  1805, 
when  he  was  discharged,  as  he  alleges,  for  par- 
tisan, political,  or  other  reasons  than  those  al- 
lowed by  the  statute.  (8)  That  the  defendants 
have  kept  the  relator  out  of  his  position  ever 
since,  and  have  refused  to  reinstate  him.  (4) 
That  during  all  the  time  while  so  employed,  he 
faithfully  discharged  his  duties  and  was  not 
incompetent,  and  did  nothing  inconsistent  with 
his  position.  (5)  That  he  was  never  notified 
of  any  cause  for  his  removal  or  called  on  to 
answer  any  charge,  and  none  was  made.  The 
only  affidavit  made  in  opposition  to  this  appli- 
cation was  by  the  superintendent,  and  he  failed 
to  deny  any  fact  which  the  relator  had  stated. 
The  other  defendants  did  not  answer  at  all. 
Consequently,  there  was  no  issue  of  fact  be- 
fore the  court,  but  what  was  equivalent  to  a 
demurrer  to  the  facts  alleged  by  the  relator. 
People,  Superintendents  of  Poor,  v.  St.  Lawrence 
County  Supers.,  etc,  103  N.  Y.  541 ;  P<wpte,  Port 
Chetter  Sav.  Bank,  v.  Cromtcell,  102  N.  Y.  477, 
Eaehler  v.  New  York  Produce  Exchange,  149  N. 
Y.  414;  People,  Corrigan,  v.  Brooklyn,  149  N. 
Y.  215.  He  was,  therefore,  entitled  to  a  per- 
emptory writ,  but  as  he  had  claimed,  not  only 
to  be  reinstated,  but  damages  for  his  removal 
as  well,  an  alternative  writ  was  awarded. 

The  cause  was  then  referred  and  tried  bv  a 
referee.  The  issues  were  matters  of  law,  really, 
though  it  was  supposed  that  there  was  some 
question  of  fact,  but  just  what  Question  was 
not  very  clear.  The  referee  found  the  follow- 
ing facts:  (1)  That  the  relator  was  a  veteran. 
(2)  That  he  was  employed  running  an  elevator 
at  the  capitol  from  February  1,  1887,  to  Octo- 
ber 2,  1805.  (8)  That  he  was  then  dropped 
from  the  pay  roll.  Therefore,  every  material 
fact  in  the  case  was  not  only  admitted  by  the 
pleadings  but  found  by  the  referee. 

But  the  learned  referee  held,  as  a  conclusion 
of  law,  that  although  he  had  been  dropped 
from  the  pay  roll,  he  had  not  been  removed, 
and  he  dismissed  the  writ  with  costs.  The 
appellate  division  has  reversed  this  judgment 
and  directed  that  the  relator  be  reinstated,  in 
his  position,  without  prejudice  to  his  right  to 
recover  damages.  This  seems  to  me  to  be  a 
very  just  and  correct  decision,  and  it  ought 
not  to  be  set  aside  by  this  court  on  any  trivial 
ground. 

My  brethren,  however,  think  the  appellate 
division  was  wrong  and  the  referee  was  right. 
The  reasoning  process  by  which  this  conclusion 
is  reached  does  not  impress  me  as  sound  in  law 
or  correct  in  morals;  and,  since  it  practically 
abrogates  the  statute  by  denying  to  the  relator 
any  right  which  it  confers,  I  am  constrained  to 
dissent  from  the  judgment  and  from  every 
ground  upon  which  it  is  placed.  In  my  view 
the  reasons  stated  for  a  reversal  in  this  court 
of  the  decision  of  the  court  below  are  utterly 
untenable,  and  hence  a  brief  discussion  or  re- 
view of  them  may  not  be  out  of  place  here. 

(1)  The  first  proposition,  though  really  for- 
eign to  the  case,  is  somewhat  startling.  The 
principle  that  a  mandamus  will  not  lie  against 
the  governor  as  a  member  of  the   board  of 
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tmstees  of  public  bnlldrags  created  by  the 
statute  is  aDDounced  as  law  in  this  state,  I  tbink, 
for  the  first  time.  It  is  broadly  asserted  that 
the  courts  have  no  power  to  compel  the  gover- 
nor, when  acting  as  a  member  of  this  board  in 
appointing  or  discharging  the  necessary  help 
in  and  about  the  capitol,  to  obey  the  statute. 
It  is  aiimitted  ihat  every  member  of  the  board 
is  bound  to  obey  it;  but  if  the  governor  neg- 
lects or  refuses  to  do  his  duty,  or  if  he  should 
disregard  the  statute,  the  courts,  it  is  said,  are 
powerless  to  protect  the  relator's  riehts  by 
mandamus.  This  proposition  is  based  upon 
the  notion  that  there  is  something  about  the 
office  of  governor  that  places  the  occupant  of  the 
office  for  the  time  being  above  and  beyond  the 
la^^,  or  at  least  beyond  the  power  of  the  courts 
to  compel  him  by  mandamus  to  obey  the  plain 
mandate  of  the  statute  in  the  appointment  and 
removal  of  veteran  soldiers.  I  take  it  to  be  an 
Indisputable  legal  proposition  that  when  the 
governor  of  this  state  accepts  a  legislative  ap- 
pointment as  a  member  of  a  board  of  trustees 
with  duties  prescribed  by  statute,  as  the  duties 
of  this  board  clearly  are,  he  is  amenable  to  legal 
process  at  the  suit  of  a  private  citizen,  whose 
rights  are  affected  by  the  action  of  the  board, 
in  the  same  way  and  to  the  same  extent  as  any 
other  member  of  the  board.  The  principle  has 
been  so  often  asserted  by  the  courts  of  the 
highest  authority  that  it  must  disturb  our 
confidence  in  the  stability  of  law  to  find  any 
doubt  expressed  about  it. 

In  the  famous  case  of  Marbury  v.  Madiaon, 
1  Cranch,  170,  2  L.  ed.  71,  Chief  Justice  Mar- 
shall stated  the  principle  in  a  single  sentence 
^hen  he  said:  ''It  is  not  by  the  office  of  the 
person  to  whom  the  writ  is  directed,  but  the 
nature  of  the  thing  to  be  done  that  the  propri- 
ety or  impropriety  of  issuing  a  mandamus  is  to 
be  determined."  In  Kendall  v.  United  States, 
Stokes,  12  Pet.  595, 9  L.  ed.  1209,  the  Attorney 
Ckneral  of  the  United  States,  representing  the 
government,  stated  the  rule  of  law  on  this  sub- 
ject in  the  following  language:  "And,  as  the 
ordinary  character  of  an  officer's  functions 
would  not  always  determine  the  true  nature  of 
a  particular  duty  imposed  by  law,  he  further 
agreed  that  if  an  executive  officer,  the  head  of 
a  department,  or  even  the  President  himself 
were  required  by  law  to  perform  an  act  merely 
ministerial,  and  necessary  to  the  contpletion  or 
enjoyment  of  ,the  rights  of  individuals,  he 
should  be  regarded,  quoad  hoc,  not  as  an  exec- 
utive, but  as  a  merely  ministerial  officer,  and 
therefore  liable  to  be  directed  and  compelled 
to  the  performance  of  the  act  by  mandamus  if 
Congress  saw  fit  to  give  the  jurisdiction."  The 
court,  in  its  opinion  in  this  case,  said:  "But  it 
would  be  an  alarming  doctrine  that  Congress 
cannot  impose  upon  any  executive  officer  any 
duty  they  may  think  proper  which  is  not  re- 
pugnant to  any  rights  secured  and  protected  by 
the  Constitution;  and  in  such  cases  the  duty 
and  responsibility  grow  out  of  and  are  subject 
to  the  control  of  the  law,  and  not  to  the  direc- 
tion of  the  President.  And  this  is  emphatically 
the  case  where  the  duty  enjoined  is  of  a  mere 
ministerial  character."  In  Louisiana  Bd.  of 
Liquidation  v.  Mtdmh,  92  U.  8.  581, 28  L.  ed. 
628,  the  court  awarded  a  mandamus  against  a 
board  of  which  the  governor  of  the  state  was  a 
member,  and,  referring  to  the  power  to  do  that, 
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stated  the  rule  as  follows:    "But  it  has  been 
well  settled  that  when  a  plain  otficial  duty,  re- 

?[uiring  no  exercise  of  discretion,  is  to  be  per- 
ormed,  and  performance  is  refused,  any  per- 
son who  will  sustain  personal  injury  by  such 
refusal  may  have  a  mandamus  to  compel  its 
performance."  (p.  541,  28  L.  ed.  628).  This 
rule  has  been  strictlv  adhered  to  by  that  court 
in  a  great  variety  of  cases  where  the  writ  was 
applied  for  against  executive  officers  of  the 
government.  United  States.  Miller,  v.  Black, 
128  U.  8.  40,  32  L.  ed.  854:  United  States, 
Boynton,  v.  Blaine,  189  U.  8.  816,  85  L.  ed. 
186.  The  power  of  the  courts  to  compel  min- 
isterial officers  to  perform  official  acts  upon 
which  the  rights  of  individuals  may  depend  is 
well  settled  m  England.  In  the  case  of  Fergu- 
son V.  KinnouU,  decided  in  the  House  of  Lords 
the  distinction  between  a  judicial  and  minis- 
terial act  was  clearly  recognized.  In  that  case, 
Lord  Brougham,  after  denying  thai  the 
judicial  officers  of  courts  of  general  jurisdiction 
were  answerable  for  acts  done  within  the  lim- 
its of  their  jurisdiction  for  errors  of  judgment, 
used  the  following  language:  "But  where  the 
law  neither  confers  judicial  power,  nor  any 
discretion  at  all,  but  requires  certain  things  to 
be  done,  everybody,  whatever  be  its  name,  and 
whatever  other  functions  of  a  judicial  or  of  a 
discretionary  nature  it  mav  have,  is  bound  to 
obey;  and,  with  the  exception  of  the  legislative 
branches,  everybody  is  liable  for  the  conse- 

?uences  of  disobedience."  9  Clark  &  F.  251. 
n  State,  Whiteman,  v.  Chase,  5  Ohio  St.  585, 
there  was  an  application  for  a  mandamus 
against  the  governor,  in  which  eminent  coun- 
sel were  engaged.  The  power  of  the  courts  in 
that  regard  was  there  elaborately  discussed  and 
decided.  It  was  held  that  the  writ  would  lie 
against  him  at  the  suit  of  a  private  individual 
interested  in  the  performance  of  the  official  act. 
The  court  was  unanimous,  and  the  result  was 
summed  up  in  the  following  language,  which 
I  conceive  to  be  applicable  to  the  case  at  bar: 
"The  constitutional  provision  declaring  that 
'the  supreme  executive  power  of  this  state  shall 
be  vested  in  the  governor,'  clothes  the  governor 
with  important  political  powers,  in  the  exercise 
of  which  he  uses  his  own  judgment  or  discre- 
tion, and  in  regard  to  which  his  determinations 
are  conclusive.  But  there  is  nothing  in  the 
nature  of  the  chief  executive  office  of  this  state 
which  prevents  the  performance  of  some  duties 
merely  ministerial  being  enjoined  on  the  gov- 
ernor. While  the  authority  of  the  governor  is 
supreme  in  the  exercise  of  his  political  and  ex- 
ectitive  functions  which  depend  on  the  exercise 
of  his  own  judgment  or  discretion,  the  au- 
thority of  the  judiciary  of  the  state  is  supreme 
in  the  determination  or  all  legal  questions 
involved  in  any  matter  judicially  brought 
before  it.  Although  the  state  cannot  be 
sued,  there  is  nothing  in  the  nature  of  the 
office  of  fifovernor  which  prevents  the 
prosecution  of  a  suit  against  the  person  en- 
gaged in  discharging  its  duties.  .  .  .  How- 
ever, therefore,  the  governor,  in  the  exercise  of 
the  supreme  executive  power  of  the  state,  may, 
from  the  inherent  nature  of  the  authority  in  re- 
gard to  many  of  his  duties,  have  a  discretion 
which  places  him  beyond  the  control  of  the  ju- 
dicial power,  ^et,  in  regard  to  a  mere  minister- 
ial duty  enjoined  on  him  by  statute,  which 
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might  have  been  deyolyed  upon  another  officer 
of  the  state,  and  affecting  any  specific  private 
right,  he  may  be  made  amenable  to  the  com- 
pulsorv  process  of  this  court  by  mandamus. 
The  official  act  of  the  governor  m  question,  in 
regard  to  issuing  the  proclamation  asked  for,  is 
a  duty  prcscril^  by  statute,  not  necessarily 
connected  with  the  supreme  executive  i>ower 
of  the  state,  ministerial  in  its  nature,  and  a  duty 
which  might  have  been  enjoined  on  some  other 
officer." 

It  would  be  quite  sufficient  to  rest  the  ques- 
tion, I  think,  on  our  own  decisions.  In  Peo- 
ple, Fonda,  v.  Morton,  148  N.  Y.  156,  we  re- 
viewed the  action  of  this  very  board  of  trustees, 
and  no  one  then  doubted  our  power.  It  is  said 
that  the  point  was  not  raised  in  that  case;  but 
the  very  fact  that  neither  court  nor  counsel 
supposed  that  it  contained  such  a  question,  or 
that  there  was  anything  in  this  point,  goes  far 
now  to  prove  that  it  is  but  little  more  than  an 
attractive  novelty.  It  may,  I  think,  be  safely 
asserted  that  no  respectable  authority  can  be 
found  to  sustain  the  proposition  that  the  courts 
are  without  power  to  enforce  by  mandamus  the 
performance  by  the  governor  of  an  official  act, 
ministerial  in  character,  and  not  resting  in  dis- 
cretion. 

That  the  powers  and  duties  of  the  governor 
as  a  member  of  the  board  of  trustees  of  public 
buildings  are  purely  ministerial  is  a  proposition 
too  plain  for  doubt.  The  four  individuals 
composing  the  board  bad  each  one  vote,  and 
no  member  had  any  more  power  than  the  other. 
They  were  all  doing  precisely  the  same  thing, 
—that  is  to  say  consulting,  voting,  and  deliber- 
ating together.  It  is  inconceivable  that  any- 
one can  suppose  that  three  of  these  were  acting 
ministerially,  while  the  acts  of  the  other  were 
executive.  But  here  again  it  may  be  necessary 
to  cite  authorities. 

In  Gray  v.  SUtte,  Coghlen,  72  Ind.  568,  it  was 
held  that  a  writ  of  mandamus  will  lie  against  the 
governor  of  the  state  to  enforce  the  perform- 
ance of  a  ministerial  dut^  not  resting  in  his 
discretion;  that  a  ministerial  act  is  one  which 
a  person  performs  in  a  given  state  of  facts,  in 
a  prescribed  manner,  in  obedience  to  the  man- 
date of  legal  authority,  without  regard  to,  or 
the  exercise  of,  his  own  judgment  upon  the 
propriety  of  the  act  being  done. 

Concerning  the  nature  of  the  governor's  act 
while  serving  upon  such  a  board,  the  court  de- 
fined it  in  the  following  very  clear  and  con- 
cise language:  "Any  power  or  authority 
vested  by  legislation  in  the  governor,  together 
with  other  officers  or  persons,  in  which  they 
are  to  have  an  equal  voice  with  him,  cannot  be 
executive,  as  he  alone  is  vested  with  the  execu- 
tive power  of  the  state.  Any  duty  which  he  is 
by  law  required  to  perform,  in  connection  with 
others,  in  which  they  have  an  equal  voice  with 
him,  can  in  no  sense  be  said  to  bie  an  executive 
duty.  The  governor  and  the  other  officers 
named  in  the  act  may  well  be  regarded  as  con- 
stituting a  board,  organized  by  the  legislature 
for  the  performance  of  certain  duties,  and  a 
mandate  will  lie  against  them  to  enforce  the 
performance."    (Id.  p.  578.) 

I  have  said  that  there  was  no  authority 
worthy  of  the  name  in  favor  of  the  contention 
that  the  executive  of  a  state  is  beyond  the  power 
of  the  courts  to  compel  the  performance  of  an 
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official  act  of  a  ministerial  nature.  I  do  not, 
of  course,  refer  to  cases  which  may  be  found 
where  the  writ  was  refused  in  the  exercise  of 
discretion.  The  case  of  State,  Low,  v.  Totom, 
8  Ga.  870,  is  a  leading  case  of  that  character. 
The  court  in  an  able  opinion  demonstrated  its 
power  to  gram  the  writ  against  the  governor, 
but  refused  to  exercise  the  power  for  political 
reasons  and  as  matter  of  discretion .  The  cases 
cited  in  the  prevailing  opinion  to  sustain  the 
reversal  are  all  cases  of  that  character. 

This  court  cannot  deal  with  matters  of  dis- 
cretion. The  court  below  has  exhausted  the 
discretion  which  courts  have  in  mandamus 
cases.  It  has  exercised  the  discretion  and 
granted  the  writ,  and  the  only  question  that 
we  can  review  is  whether  it  had  power  in  that 
respect.  That  it  had,  is  to  my  mind  a  propo- 
sition so  clear  that  I  will  forbear  to  discuss  it 
further.  I  have  called  attention  to  a  few  lead- 
ing cases,  not  desiring  to  enlarge  the  discussion 
by  reference  to  numerous  others  of  the  highest 
authority,  all  holding  the  same  way. 

I  am  not  willing  to  indorse  the  principle  that 
the  maxim  which  tells  us  that  the  King  is  the 
fountain  of  justice  and  mercy,  and  can  do 
no  wrong,  has  any  application  to  the  elected 
servants  of  the  people  of  this  state.  It  origin- 
ated when  Kings  were  supposed  to  rule  by  di- 
vine right,  but  anyone  who  believes  for  a  mo- 
ment that  it  implied  the  immunitj^  of  persons 
in  high  seats  of  power  from  obedience  to  the 
laws,  has  failed  to  read  correctly  the  history  of 
the  people  from  whom  the  maxim  has  been 
borrowed.  On  the  contrary,  the  courts  of  that 
country  have  for  ages  announced  and  enforced 
the  pnnciple  that  no  one  was  so  high  as  to  be 
above  the  power  of  the  law,  or  so  low  as  to  be 
beneath  its  protection.  This  principle  has  been 
transmitted  to  us,  and  in  the  administration  of 
justice  it  has  superseded  the  ancient  maxim 
that  the  King  can  do  no  wrong. 

Nor  can  I  admit  for  a  moment  that  the  judi- 
cial power  of  this  state  is  so  feeble  as  to  be  un- 
able to  reach  with  its  process,  in  the  enforce- 
ment of  its  lawful  judgments  and  decrees,  every 
citizen  within  its  territory,  from  the  governor 
to  the  humblest  workman,  and  one  as  well  as 
the  other.  The  notion  that  the  rights  of  a  citi- 
zen cannot  be  declared  and  enforced  against  a 
ministerial  board  of  which  the  executive  hap- 
pens to  be  a  member,  because  he  may  call  out 
the  military  and  naval  forces  of  the  state  to  re- 
sist the  judgment  of  the  court,  is  too  trivial  for 
serious  consideration.  It  is  the  duty  of  the 
court  to  declare  what  the  law  is,  without  fear 
or  favor,  and  let  consequences  take  care  of 
themselves.  Courts  cannot  with  any  self- 
respect  frame  their  judgments  upon  the 
view  that  some  power  may  refuse  to  sub- 
mit to  the  mandate  of  the  law  or  may  re- 
sist it.  The  sheriff  has  the  power  of  the 
county  behind  him,  and  the  mayor  of  a  great 
city  the  police  force,  but  no  one  ever  supposed 
that  their  power  to  resist  a  mandamus  was  any 
reason  for  refusing  it  to  a  party  otherwise  en- 
titled to  it.  A  legal  principle  resting  on  the 
assumption  that  the  executive  will  refuse  to 
obev  the  courts,  must  necessarily  be  unsound. 
It  implies  a  want  of  that  freedom  of  action 
on  the  part  of  the  judiciary  which  is  always 
necessary  for  its  efficiency.  If  the  courts  may 
be  deterred  from  deciding  what  the  law  is  in 
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Buch  cases,  upon  some  remote  possibility  tbat 
the  executive  power  will  resist  the  ezecutioD 
of  tbe  judgment,  it  would  follow  tbat  a  man- 
damus sbould  never  go  against  anyone  possess- 
ing tbe  pbysical  or  political  power  to  resist  its 
commands,  but  sbould  be  confined  to  those 
who  are  too  weak  to  defy  it.  Such  va^ue  or 
imaginary  fears  have  no  proper  place  m  the 
discussion  of  questions  upon  which  legal 
rights  depend.  1  doubt  veiy  much  that  this 
state  ever  bad  an  executive  that  would  agree 
with  my  brethren  with  respect  to  this  immu- 
nity from  judicial  authority,  and  it  is  to  be 
hoped  that  it  never  will  have.  The  proposi- 
tion that  there  is  or  may  be  one  man  in  the 
state  so  far  above  his  fellow  citizens  that  the 
courta  cannot  reach  him,  in  a  case  like  this, 
where  there  is  no  discretion,  sounds  very  much 
like  a  voice  from  the  middle  ages,  or  the  de- 
cree of  tbe  Roman  senate  in  its  declining  days, 
when  it  declared  the  Emperor  above  the  laws. 

It  is  only  a  short  time  since  the  courts  fined 
all  the  members  of  a  board  composed  of  all  the 
state  officers  for  disobeying  a  mandamus,  and 
this  court  affirmed  their  action.  People,  Plait, 
T.  Mice,  144  N.  Y.  249.  If  it  so  happened  that 
the  governor  had  been  a  member  of  that  board, 
then,  according  to  the  prevailing  opinion,  the 
courts  would  be  powerless,  since  all  tbe  other 
members  could  shelter  themselves  behind  the 
executive  prerogatives.  The  court  below  was 
not  able  to  sanction  such  sophistry,  and  I  am 
bound  to  say  that  the  rugged  good  sense  of 
their  decision  ought  to  receive  at  least  some 
commendation  from  this  court. 

(2)  But  even  if  the  governor  was  beyond  the 
power  of  the  courts,  there  are  still  three  other 
members  of  the  board,  constituting  a  working 
majority,  tbat  no  one  claims  to  be  exempt  from 
control  by  mandamus.  They  have  the  power, 
and  it  is  their  duty,  to  execute  and  obey  the 
statute  with  respect  to  veterans,  and  to  give  to 
the  relator  his  rights  under  the  law.  What  rea- 
son can  this  court  give  for  reversing  the  judg- 
ment as  to  them?  Absolutely  none  that,  in 
my  opinion,  has  the  slightest  force  or  weight 
in  law,  and  this  can  be  made  quite  clear  by  a 
brief  review  of  the  grounds  upon  which  the 
decision  of  the  court  below  is  to  be  reversed. 
Tbat  ground,  as  will  be  seen,  consists  of  ques- 
tions of  practice,  and  questions  of  discretion, 
with  none  of  which  this  court  has  anything  to 
do.  Combined  in  such  a  wav  as  to  produce 
what  is  supposed  to  be  a  legal  error,  it  is  only 
necessary  to  separate  the  constitutional  ele- 
ments upon  which  the  decision  rests  in  such  a 
way  that  each  proposition  may  be  reviewed  by 
itself,  and  on  its  own  merits.  It  will  then  be 
seen  how  feeble  the  argument  is  upon  which 
the  relator  is  defeated  in  the  assertion  of  his 
just  rights  under  the  law. 

It  is  suggested  that  as  three  members  of  tbe 
present  board  were  not  parties  to  the  original 
proceeding,  but  came  into  office  afterwards, 
tbe  writ  was  improperly  awarded  against  them. 
There  are  several  conclusive  answers  to  this 
point.  (1)  A  party  who  has  proceeded  by  man- 
damus against  a  continuing  board  or  public 
body  for  the  assertion  of  a  right  is  not  com- 
pelled to  revive  it  whenever  the  personnel  of 
the  board  is  changed  by  resignation  or  expira- 
tion of  official  term  of  the  members,  or  any  of 
them.  The  relief  is  to  be  awarded  against  the 
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board  as  an  official  body,  and  the  fact  that  the 
individuals  composing  it  are  also  named  is  of 
no  consequence.  The  proceedings  do  not 
abate  upon  every  change  of  membership,  but 
when,  as  in  this  case,  there  is  a  continuing 
duty,  irrespective  of  the  incumbent,  tbe  writ 
is  properly  directed  to  the  board  as  then  consti- 
tuted, and  who  have  the  power  to  redress  the 
wrong.  Any  other  rule  would  be.  as  the 
courts  have  often  said,  sacrificing  substance  to 
form,  so  that  the  final  process  of  the  court  was 
properly  directed  to  the  members  of  the  board 
in  office  when  the  decision  was  made.  People, 
Case,  V.  Collins,  19  Wend.  56;  People,  8haut, 
v.  Champion,  16  Johns.  61;  People,  Reiser, 
V.  Gilon,  121  N.  Y.  551;  Thompson  v.  United 
atates,  103  U.  S.  480,  483,  26  L.  ed.  521.  523; 
State  V.  Madison,  15  Wis.  30,  87;  State,  Bush- 
nell,  V.  Gates,  22  Wis.  210,  214;  High,  Extr. 
Legal  Rem.  §  38.  (2)  If  the  relator  in  entering 
the  judgment  directed  the  process  against  the 
wrong  persons  or  against  persons  not  parties 
to  the  action,  that  is  no  ground  of  appeal  to 
this  court.  It  was  simply  a  misuse  of  the 
writ,  to  be  corrected  by  motion  in  the  court 
from  which  the  process  issued.  This  court 
might  as  well  entertain  an  appeal  from  a 
judgment  on  the  ground  that  the  execution 
was  issued  against  the  wrong  party.  It 
can  deal  only  with  questions  of  law.  The 
writ  should  certainly  go  against  either  Gover- 
nor Morton  and  his  associates  or  Governor 
Black  and  his  fellow  members  of  the  board. 
That  is  a  question  of  practice  with  which  this 
court  has  nothing  to  do.  Certainly  not  upon 
an  appeal  from  this  judgment.  (8)  The  case 
comes  here  now  with  the  present  members  of 
the  board  named  as  defendants.  It  does  not 
concern  this  court  how  they  came  into  the 
case.  Presumptively  they  came  in  in  the 
proper  way.  They  came  into  the  case  after 
the  issues  were  tried  and  decided.  For  aught 
we  can  know  they  were  substituted  in  open 
court  on  the  consent  of  counsel.  If  their 
names  were  improperly  used  in  the  writ  they 
could  have  moved  to  correct  the  papers.  No 
one  ever  claimed  that,  or  claims  it  now.  Just 
how  an  error  of  law,  reviewable  in  this  court 
upon  appeal  from  the  judgment,  can  be  evolved 
from  the  fact  that  the  relator  or  his  attorney 
inserted  in  the  writ  the  names  of  the  present 
members  of  the  board  who  are  in  office,  in 
place  of  the  former  members  who  are  not  in 
office,  is  quite  difficult  to  perceive.  The  pres- 
ent members  have  appealed  from  the  judg- 
ment, and  if  they  have  never  in  fact  or  in  law 
been  made  parties  to  the  record  they  have  no 
right  to  appeal.  (4)  When  the  reasons  for  re- 
versing this  judgment  are  fairly  analyzed  it 
will  be  seen  that  they  may  be  summed  up  in 
two  propositions:  (1)  Tbe  governor  being  a 
member  of  the  board  and  exempt  from  direc- 
tion by  mandamus  the  other  three  members 
are  exempt  also.  The  immunity  of  the  gov- 
ernor from  the  duty  of  obedience  to  the  law  is 
imparted,  in  some  incomprehensible  way,  to 
bis  associates,  and  the  result  is  that  the  law  is 
powerless  to  grant  the  relator  any  relief,  al- 
though he  has  clearly  shown  that  his  rights 
have  been  disregarded.  Of  course,  if  this 
proposition  be  sound,  the  judicial  power  to 
compel  boards  or  ministerial  bodies  to  obey 
the  law  may  be  always  paralyzed  as  to  all  such 


340 


New  Yobk  Coukt  of  Appbals. 


June, 


bodies  in  the  state  by  making  the  governor  a 
member  ex  offleio,  or  otherwise.  This  is  rather 
an  alarming  principle,  and  1  am  quite  sure  that 
it  has  no  sanction  in  reason  or  law,  and  equally 
clear  that  no  respectable  authority  can  tie 
found  to  sustain  it.  (2)  The  other  point  is 
that  the  present  members  of  the  board  have  not 
been  substituted  on  notice.  I  have  already 
answered  that,  but  it  may  not  be  amiss  to  refer 
to  it  again.  How  do  we  know  that  they  were 
not  regularly  and  properly  substituted?  We 
And  their  names  in  the  writ,  and  that  is  all  we 
know,  or  can  know,  about  it.  An  order  sub- 
stituting parties  in  an  action,  with  or  without 
notice,  is  not  reviewable  in  this  court,  since  it 
is  a  mere  practice  order,  and  if  not,  then  by 
what  process  of  reasoning  can  some  real  or 
imaginary  irregularity  in  that  respect  be  made 
a  ground  for  reversing  a  Judgment?  If  any- 
thing in  that  respect  was  done  in  the  court  be- 
low irregularly,  the  obvious  remedy  is  to  move 
to  correct  it  in  that  court.    It  has  nothing 


whatever  to  do  with  the  legal  merits  of  the 
questions  decided  by  that  court,  and  which 
^one  we  have  the  power  to  review.  All  the 
court  below  decided  was  that  the  relator,  being 
a  veteran,  was  removed  in  defiance  of  the  stat- 
ute, and  was  entitled  to  be  restored  to  hia 
pla6e.  It  is  to  be  regretted  that  this  court 
should  feel  bound  to  reverse  a  judgment  so 
obviously  correct  upon  mere  poinisof  practice 
or  procedure  having  no  proper  relation  to  the 
real  controversy,  and  with  which  this  court,  in 
my  opinion,  has  nothing  whatever  to  do. 

I  am,  therefore,  in  favor  of  affirming  the 
judgment  below. 

Parker,  Ch.  J.,  agrees  with  Hai^ht,  J., 
that  mandamus  should  not  issue  against  the 
governor,  but  concurs  with  O'Brien,  J.,  that 
it  was  properly  issued  against  the  other  de- 
fendants, and  advises  that  the  order  be  modi- 
fied accordingly,  and  as  so  modified  affirmed. 
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B.  H.  GRIFFIN  et   al. 

GOLDSBORO  WATER  COMPANY,  Appt. 
( N.C ) 

1.  DlBerimliiatioii  In  rates  charged  to 
consumers  by  a  water  company  is  unlawful, 
as  the  business  is  affected  witb  a  public  use. 

2.  A  sehednle  of  maximum  rates  in  a 
contract  by  a  city  with  a  water  com- 
pany does  not  bind  consumers  to  the  payment 
of  such  maximum  rates,  if  chey  aru  unreason- 
able. 

(May  24, 1898.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  Wayne  County  con- 
tinuing to  the  bearing  an  order  restraining  de- 
fendant from  cutting  off  a  supply  6t  water  to 
complainants  for  refusal  to  comply  with  cer- 
tain requirements  of  the  company.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Hinsdale,  for  appellant: 

Competition  may  fairly  control  the  fixing  of 
water  rates. 

Interitnte  Commerce  Commission  v.  Alabama 
Midland  R,  Go,  168  U.  S.  145,  42  L.  ed.  414. 

A  water  company  has  the  right,  at  common 
law.  to  discriminate  in  its  charges,  provided 
none  are  unreasonable. 

A  water  company  is  under  no  higher  respon- 
sibility than  a  common  carrier. 

Oreat  Western  R.  Co.  v.  Sutton,  L.  R  4  H. 
L.  226;  haxendale  v.  Eastern  Counties  R,  Co, 
4  C.  B.  N  S.  78:  Branley  v.  South  Eastern  R. 
Co,  12  C.  B.  N.  8.  74:  Oarton  v.  Bristol  A  E. 
R.  Co,  1  Best  &  S.  112;  Ransame  v.  Eastern 


Counties  R,  Co.  1  C.  B.  N.  8.  487;  Fitehhurg 
R.  Co,  V.  Qage,  12  Gray,  898;  Ragan  v.  Aiken, 
9  Lea,  609,  42  Am.  Rep.  684:  Houston  dt  T.  G. 
R.  Co.  V.  Rust,  58  Tex.  98;  Ex  parte  Benson, 
18  8.  C.  88,  4^  Am.  Rep.  564;  Sargent  y,  Bos- 
ton dt  L.  R.  Corp.  115  Mass.  416;  Spoffard  v. 
Boston  db  M.  R.  Go.  128  Mass.  826;  Eclipse  Tow- 
boat  Co.  V.  Pontchartrain  R.  Co.  24  La.  Ann. 
1;  McNees  v.  Missouri  P,  R.  Co.  22  Mo.  A  pp. 
224:  Johnson  ▼.  Pensaeola  db  P.  R.  Co,  16  Fla. 
628.  26  Am.  Rep.  731;  Menaeho  Y.Ward,  27 
Fed.  Rep.  529;  Avinger  y.  South  Carolina  R. 
Go.  29  8.  C.  265:  Cowden  y.  Pacific  Coast  S.  S. 
Co.  94  Cal.  470,  18  L.  R.  A.  221. 

All  tbe  consignor  can  demand  of  the  com- 
mon carrier  is  that  his  goods  shall  be  carried 
at  a  reasonable  rate,  not  necessarily  at  an 
equal  rate  with  all  others.  But  when  tbe  re- 
duced rate  is  either  intended  to  or  has  a  nat- 
ural tendency  to  injure  tbe  plaintiff  in  his 
business  and  destroy  the  trade,  then  a  neces- 
sary exception  is  engrafted  on  tbe  more  gen- 
eral rule,  and  the  plaintiff  has  then  the  right 
to  insist  that  rates  to  all  be  made  the  same  lor 
goods  shipped  "under  like  circumstances." 

It  is  doubtful  whether  a  water  company  is 
bound  to  serve  all  of  its  customers  at  uniform 
rates. 

29  Am.  &  Eng.  Enc.  Law,  p.  19,  says:  "The 
acceptance  by  a  wat«r  company  of  its  franchise 
carries  with  it  the  duty  of  supplying  all  per- 
sons along  the  lines  of  its  mains,  without  dis- 
crimination, with  the  commodity  which  it  was 
organized  to  furnish.  All  persons  are  entitled 
to  have  the  same  service  on  equal  terms  and 
at  uniform  rates,"  citing — 

HaugenY.  Albina  Light  dt  W.  Co.  21  Or.  411, 
14  L.  R.  A.  424;  Olmsted  y.  Proprietors  of  Morris 


Note.— For  lesrislative  power  to  fix  rates,  see 
note  to  Winchester  ft  L.  Tump.  Road  Co.  v.  Crux- 
ton  (Ky.)  83  L.  R.  A.  177. 

The  present  case  seems  to  be  decided  on  greneral 
principles  without  tbe  aid  of  any  statute. 

For  the  rule  as  to  discrimination  by  carriers  be- 
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tween  shippers,  see  Louisville,  B.  &  St.  L.  Consol. 
R.  Co.  Y.  Wilson  (Ind.)  18  L.  R.  A.  10&.  and  note:  also 
Cowden  v.  Paotflc  Coast  S.  S.  Co.  (Cal.)  18  L.  R.  A. 
fSSU  and  Lough  v.  Outerbridgre  (N.  Y.)  85  L.  R.  A. 
874. 
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Aqueduct,  47  N.  J.  L.  811 ;  Spring  ValJey  Water- 
works V.  SSchoUkr,  110  U.  8.  347,  28  L.  ed.  178; 
Price  V.  Ricerside  Land  dh  Irrig.  Co.  56  Cal. 
431;  McCrary  v.  Beaudry,  67  Cal.  120. 

These  authorities  do  not  support  the  text. 

A  water  compauy  has  the  right  to  shut  off 
the  water  supply  from  one  who  wastes  or  re- 
fuses to  pay. 

/Shiran  v.  Emng,  48  Kan.  170;  Taama  Hotel 
Co.  y.  Tacama  Land  &  Water  Co.  3  Wash.  816, 
14  L.  R.  A.  669;  Peopfe,  Kennedy,  v,  Manhattan 
Gaslight  Co.  45  Barb.  136. 

The  plaintiffs  have  not  made  out  a  case  of 
irreparable  damage,  and  are  not  entitled  to  a 
restraining  order. 

Frink  v.  Stewart,  94  N.  C.  484:  Crouch  v. 
London  db  N.  W,  R.  Co.  2  Car.  &  K.  789;  Parker 
V.  Great  Western  R.  Co.  7  Mann.  &  G.  268; 
Garton  v.  Bristol  dh  E.  R.  Co.  1  Best&  S.  112; 
AUy.  Gen.  ▼.  Chicago  db  N.  W.  R.  Co,  35  Wis. 
425;  Beiserman  v.  Burlington,  C.  R.  cfe  JV. 
a.  Co.  63  Iowa,  732;  L<miivilU,  E.  db  St.  L. 
Consol.  B.  Co.  V.  Wilson,  132  Ind.  517, 18  L.  R. 
A.  105. 

The  payment  of  an  overcharge  of  freight  to 
a  railroad  company  engaged  as  a  common  car- 
rier of  goods  is  not  a  voluntary  payment  within 
the  ordinary  meaning  of  that  term,  and  a  ship- 
per has  the  right  to  sue  upon  his  contract  and 
recover  back  the  excess  of  freight  paid  over 
the  contract  rate. 

Louistdile,  E.  db  St.  L.  Consol,  R.  Co.  v.  WH- 
son,  182  Ind.  517,  18  L.  R.  A.  1Q5.  following 
Beiserman  v.  Burlington,  0.  R.  db  N.  R,  Co. 
68  Iowa,  732;  Chicago  db  A.  R,  Co.  v.  Chicago, 
V.  <k  W.  Coal  Co.  79  111.  121;  Mobile  d  M.  R. 
Co.  V.  Steiner,  61  Ala.  559;  West  Virginia 
Transp.  Co.  v.  Sweetzer,  25  W.  Va.  484. 

The  court  will  not  continue  the  restraining 
order  unless  there  is  such  serious  is^ue  and 
a  probability  that  the  merits  are  with  the 
plaintiff,  or  at  least  a  grave  doubt  about  the 
matter. 

GraycroffY.  Morehead.  67  N.  C.  422;  Woodfin 
V.  Beach,  70  N.  C.  455;  Ponton  v.  McAdoo, 
71  N.  C.  101;  Mitchell  v.  Craven  County  Comrs. 
74  N.  C.  487;  McCorkle  v.  Brem,  76  N.  C.  407: 
Morris  v.  Willard,  84  N.  C.  298;  Wlery  v. 
Wrenn,  86  N.  C.  217;  Marshall  v.  Stanley 
County  Comrs.  89  N.  C.  108;  Bridgers  v.  Mor- 
ris, 90  N.  C.  82;  Ellett  v.  Newman,  92  N.  C. 
519;  Gooch  v.  Vaughan,  92  N.  C.  610;  Turner 
V.  Cuthrell,  94  N.  C.  289;  B^ackwell  Durham 
Tobacco  Co.  V.  McKlwee,  94  N.  C.  i2^',Whit- 
taker  v.  fliU,  96  N.  C.  2:  Frank  v.  Ro^nnson, 
96  N.  C.  28;  Emns  v.  Wilmington  cfe  W.  R.  Co. 
96  N.  C.  45;  McBoweU  v.  Massachusetts  db  S. 
Constr.  Co.  96  N.  C.  614;  Caldwell  y.  Stirewalt, 
100  N.  C.  205;  Durham  v.  Richmond  db  D.  R. 
Cl9.  104  N.  C.  261;  Bost  v.  Lassiter,  105  N.  C. 
490;  Roanoke  Nav.  Co.  v.  Emry,  108  N.  C.  183; 
Nimocks  v.  Cape  Fear  Shingle  Co.  110  N.  C. 
230;  Davis  Y.  Lassiter,  112  N.  C.  130;  Harrison 
V.  Bray,  92  N.  C.  488;  Preiss  v.  Cohen,  112  N. 
C.  278;  Meroney  v.  Atlanta  Nat.  Bldg.  db  L. 
Asso.  112  N.  C.  848;  Faison  v.  Hardy,  114  N. 
C.  58;  Jones  v.  Jones,  115  N.  C.  209;  McGless  v. 
Meekins,  117  N.  C.  34. 

Messrs.  Allen  ft  Dortch,  for  appellees: 

Property  used  for  the  purpose  of  supplying 
water  to  a  muuicipality  and  its  iuhabiiants  is 
used  for  a  public  purpose,  or,  as  some  of  the 
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authorities  say,  "is  affected  with  a  public  in- 
terest." 

Lumbard  v.  Stearns,  4  Cush.  62;  2  Beach, 
Priv.  Corp.  g  898. 

Being  used  for  a  public  purpose  the  owner 
cannot  act  capriciously  or  oppressively,  but 
must  supply  water  upon  fair  and  reasonable 
terms. 

Lumbard  v.  Stearns,  4  Cush.  62;  2  Beach, 
Priv.  Corp.  §  834;  Munn  v.  Illinois,  94  U.  S. 
118,  24  L.  ed.  77;  29  Am.  &  Eng.  Ena  Law, 
p.  19. 

It  must  act  with  equal  justice  to  all,  and  for 
the  same  service  eive  a  uniform  rate. 

29  Am.  &  EngrEnc.  Law,  p.  19. 

Being  property  dedicated  to  a  public  use 
the  legislature  has  the  right  to  regulate  its  use, 
and  to  say,  within  certain  limitations  not  ma- 
terial here,  what  is  a  reasonable  charge,  and 
in  the  absence  of  legislative  action  this  power 
belongs  to  the  courts. 

Munn  V.  lUinois,  94  U.  8.  118,  24  L.  ed.  77. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  corporation  is  the  owner  of 
a  plant  which  supplies  water  to  Gtoldsboro  and 
its  inhabitants,  under  a  franchise  granted  by 
the  city.  It  has  no  competition.  The  com- 
plaint alleges  that,  to  prevent  competition,  the 
defendant  reduced  its  rates  largely  to  certain 
parties,  who  threatened  to  establish  a  rival 
company,  but  not  only  did  not  make  a  corre- 
sponding reduction  to  the  plaintiffs  and  other 
customer^,  but  proposes  to  put  in  meters 
whereby  the  rates  to  plaintiff  and  others  will 
be  greatly  increased,  and  threatens  to  cut  off 
the  water  supply  of  the  plaintiffs  if  they  do 
not  pay  the  increased  rates,  which  will  lie  to 
their  great  injury;  that  the  rates  charged  by 
the  corporation  are  not  uniform,  and  those 
charged  the  plaintiffs  are  unjust  and  unrea- 
sonable. The  defendant  denies,  as  a  matter 
of  fact,  that  the  rates  charged  the  plaintiffs 
are  unreasonable,  and  contends,  as  a  proposi- 
tion of  law,  that  the  company's  rates  are  not 
required  to  be  uniform,  and  that  it  can  dis- 
criminate in  the  rates  it  shall  charge.  It  also 
relies  upon  the  schedule  of  rates  contained  in 
the  contract  with  the  city,  and  avers  that  the 
charges  to  the  plaintiffs  do  not  exceed  the  rates 
therein  permitted. 

The  defendant  corporation  operates  under 
the  franchise  from  the  city,  which  permits  it 
to  lay  lis  pipes  in  the  public  streets,  and  other- 
wise take  benefit  of  the  right  of  eminent  do- 
main. Besides,  from  the  very  nature  of  its 
functions,  it  is  * 'affected  with  a  public  use." 
In  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77, 
which  was  a  case  in  regard  to  regulating  the 
charges  of  grain  elevators,  it  was  held  that  in 
England  from  time  immemorial,  and  in  this 
pountry  from  its  first  colonization,  it  was  cus- 
tomary to  regulate  ferries,  common  carriers, 
hackmen.  bakers,  millers,  public  wharfingers, 
auctioneers,  innkeepers,  and  many  other  mat- 
ters of  like  nature,  and  where  the  owner  of 
property  devotes  it  to  a  use  in  which  the  pub- 
lic has  an  interest,  he.  in  effect,  grants  to  the 
public  an  interest  in  such  use,  and  must  to  the 
extent  of  that  interest  submit  to  be  controlled 
by  the  public.    Probably  the  most  familiar 
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instances  with  us  are  the  public  mills,  whose 
tolls  are  fixed  by  statute,  and  railroad,  tele- 
graph, and  telephone  companies,  for  the  regu- 
lation of  whose  conduct  and  charges  there  is  a 
state  commission,  established  by  law.  There 
have  been  reiterated  decisions  in  the  United 
States  Supreme  Court,  and  in  the  several 
stales  a£Qrming  the  doctrine  laid  down  in 
Munn  V.  Jllivois,  94  U.  S.  113,  24  L.  ed.  77. 
and  as  to  every  class  of  interest  affected  with 
a  public  us^;  among  others,  water  companies. 
Spring  VaUey  Watencorks  v.  SehoitUr,  HO  U.  8. 
847,  28  L.  ed.  178.  The  right  of  fixing  rates 
is  a  legislative  function,  which  the  courts  can- 
not exercise;  but  it  is  competent  for  the  courts, 
certainly  in  the  absence  of  legislative  regula- 
tion, to  protect  the  public  against  the  exaction 
of  oppressive  and  unreasonable  charges  and 
discrimination.  "The  franchise  of  laying  pipes 
through  city  streets  and  selling  water  to  the 
inhabitants  thereof,  being  in  the  nature  of  a 
public  use  or  natural  monopoly,  .  .  .  [the 
company  cannot  act  capriciously  or  oppres- 
sively, but  must]  supply  water  to  all  impar 
tiallv  and  at  reasonable  rates.  .  .  .  And 
an  injunction  mav  be  issued  to  prevent  it 
from  cutting  off  its  water  supply  where  the 
consumer  has  offered  to  pay  a  reasonable  rate, 
and  the  company  demands  an  unreasonable 
one."  2  Beach.  Priv.  Corp.  §  884<;;  Munn  v. 
iainoi»,  94  U.  S.  118,  24  L.  ed.  77;  Lvmbard 
V.  Stearns,  4  Cush.  60.  In  29  Am.  &  Eog. 
Enc.  Law,  19,  it  is  said:  **The  acceptance  by 
a  water  company  of  its  franchises  carries  with 
It  the  dutv  of  supplyiog  all  persons  along  the 
lines  of  its  mains,  without  discrimination, 
with  the  commodity  which  it  was  organized  to 
furnish.  All  persons  are  entitled  to  have  the 
same  service  on  equal  terms  afld  at  uniform 
rates."  If  this  were  not  so,  and  If  corporations 
existing  by  the  grant  of  public  franchises,  and 
supplying  the  great  conveniences  and  neces- 
sities of  modern  city  life,  as  water,  gas,  elec- 
tric li&rht,  street  cars,  and  the  like,  could  charge 
any  rates,  however  unreasonable,  and  could 
at  will  favor  certain  individuals  with  low  rates, 
and  charge  others  exorbitantly  high,  or  refuse 
service  altogether,  the  business  interests  and 
the  domestic  comfort  of  every  man  would  be 
at  their  mercy.  They  could  kill  the  business 
of  one,  and  make  alive  that  of  another;  and, 
instead  of  being  a  public  agency  created  to 
promote  the  public  comfort  and  welfare,  these 
corporations  would  be  the  masters  of  the  cities 
they  were  established  to  serve.  A  few  wealthy 
men  might  combine,  and,  by  threatening  to 
establish  competition,  procure  very  low  rates, 
which  the  company  might  recoup  by  raising 
the  price  to  others  not  financially  able  to 
resist, — the  very  class  which  most  needs  the 
protection  of  the  law;  and  that  very  condition 
is  averred  in  this  complaint.  The  law  will 
not  and  cannot  tolerate  discrimination  in  tb^ 
charges  of  these  quasi  public  corporations. 
There  must  be  equality  of  rights  to  all,  and 
special  privileges  to  none;  and  if  this  is 
violated,  or  unreasonable  rates  are  charged, 
the  humblest  citizen  has  the  right  to  invoke 
41L.K.  A. 


the  protection  of  the  laws  equally  with  any 
other. 

While  the  defendant  cannot  charge  more 
than  the  rates  stipulated  in  the  ordinance 
granting  it  the  franchise,  because  granted  upon 
that  condition,  those  rates  are  not  binding 
upon  consumers  who  have  a  right  to  the  pro- 
tection of  the  courts  against  unreasonable 
charges.  Since  the  Constitution  of  1868  (art. 
8.  §  1),  if  the  rates  had  been  prescribed  in  a 
charter  granted  by  the  legislature,  they  would 
be  subject  to  revocation,  and,  indeed,  inde- 
pendently of  that  constitutional  provision. 
Stone  V.  Farmers'  Loan  dh  T.  Co,  116  U.  S.  807,. 
29  L.  ed.  686;  Pennsylvania  R.  Co.  v.  Miller^ 
132  U.  S.  75,  33  L.  ed.  267;  Chicago,  M.  dt  St. 
P.  R.  Co.  V.  Minnesota,  184  U.  8.  418.  38  L.  ed. 
970;  Georgia  R.  d  Bkg.  Co,  v.  Smith,  70  Ga. 
694;  Winchester  d  L.  Tump,  Road  Co.  v.  Crox- 
ton,  98  Ky.  739,  88  L.  R.  A.  177.  Still  less 
can  these  rates  bind  consumers  if  unreasonable 
or  discriminating,  since  the  town  bad  authority 
to  grant  the  franchise,  but  not  to  stipulate  for 
rates  binding  upon  the  citizens.  The  legisla- 
ture did  not  confer  that  power.  The  ratea 
are  binding  upon  the  company  as  a  maximum 
simply,  because,  acting  for  itself,  it  bad  the 
power  to  accept  the  franchise  upon  those  con- 
ditions. Singularly  enough,  it  appears  inci- 
dentally in  the  evidence  furnished  by  the 
defendant  that,  in  the  towns  in  North  Carolin.'t 
which  do  not  own  their  waterworks,  the  maxi- 
mum rates  charged  consumers  are  from  50  to 
300  per  cent  more  than  the  maximum  rates, 
charged  consumers  in  Wilson  and  Asheville^ 
the  only  towns  which  own  their  waterworks. 

The  allegations  of  fact  that  the  rates  are  un- 
reasonable and  oppressive  are  denied.  That 
they  are  not  uniform  is  not  denied,  and  the 
defendant  contended  that  it  had  the  right  to 
discriminate,  which  cannot  be  sustained.  On 
the  final  bearing,  the  cost  and  value  of  the 
property  will  be  material  in  determining  as  to 
the  reasonableness  of  the  rates  charged.  Smyth 
V.  Ames  {known  as  the  ^'Nebraska  Vase")  U.  S. 
1898,  169  U.  S.  466,  42  L.  ed.  819.  The  evi- 
dence  offered  on  that  point  on  the  hearing 
below  is  not  satisfactory,  the  mere  amount  of 
mortgage  bonds  issued  on  the  property  being 
no  reliable  guide  to  the  courts  as  to  the  true 
value  of  the  investment.  It  may  be.  as  some- 
times happens,  that  the  bonds  and  stocks  are 
watered.  Nor  is  the  evidence  of  the  cost  of 
construction  and  operation  conclusive,  as  has 
often  been  held,  for  it  may  be  that  the  work 
was  extravagantly  constructed,  or  is  operated 
under  inefficient  management,  and  the  public 
are  not  called  on  to  pay  interest  upon  such  •ex- 
penditures, in  the  shape  of  unreasonable  or 
extortionate  rates.  Missouri  P,  R.  Co.  v. 
Smith,  60  Ark.  221,  5  Inters.  Com.  Rep  848; 
Chicago  d  O.  T.  R.  Co,  v.  Wellman,  143  U.  S. 
889,  86  L.  ed.  176;  Covington  d  L.  Tump, 
Road  Co.  V.  Sandford,  164  U.  S.  578,  41  L.  ed. 
560. 

The  court  below  properly  continued  the 
cause  to  the  hearing. 

1^0  error. 
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BINGHAM  SCHOOL,  Appf., 

V, 

Preston  Lewis  GRAY  et  al. 
( N.C. ) 

1.  A  break  in  the  operation  of  a  school 

after  it  has  been  carried  on  for  many  years  at  a 
certain  place  by  persons  beionglnff  to  one  family 
does  not  forfeit  the  risrht  of  the  proper  represen- 
tative of  the  family  to  revive  the  school  at  the 
same  place,  as  agrainet  another  member  of  the 
family  who  has,  during  the  cessation  of  the  school 
at  that  place,  opened  a  school  in  another  part  of 
the  state  which  he  claims  to  be  the  successor  of 
the  original  school. 

2.  The  incorporation  of  a  school  under 
the  name  of  the  proprietor  does  not 
confer  the  exclusive  right  to  use  that  name  for 
a  school,  or  prohibit  other  perons  bearing  the 
same  name  from  using  it  in  connection  with 
other  schools  which  they  may  establish. 

8.  The  fi^oodwill  of  a  school  which  belongs 
to  one  of  the  persons  forming  a  corporation  to 
conduct  it  under  his  name  becomes  the  exclusive 
property  of  his  estate  on  the  expiration  of  the 
corporation. 

4.  The  nse  of  the  name  '*  William  Binip- 
ham  School,^  by  the  widow  and  children  of 
William  Bingham,  does  not  give  cause  for  com- 
plaint to  one  who  conducts  a  $ichool  called  the 
**  Bingham  School"  in  another  part  of  the  same 
state. 

(May  17, 1898.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  Buncombe  County 
in  fayor  of  defendants  in  a  suit  to  enjoin  the 
use  of  a  Dame  Id  alleged  confliet  with  plaintiff's 
rights.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Merrimon  &  Merrlmon*  John 
W.  Graham,  and  R.  W.  Bing^ham,  for 
appellant: 

It  was  perfectly  competent  for  William 
Bingham,  in  1872,  when  be  withdrew  from  the 
school,  to  verbally  turn  over  all  interests  he 
had  in  it  and  in  the  corporation  to  Robert 
Bingham  and  'William  B.  Lynch. 

MenendezY.  Holt,  12b  U.  S.  514,  521,  522, 
32  L.  ed.  526,  527,  528. 

Even  if  William  Bingham  did  not  verbally 
turn  over  all  bis  interests  in  the  school  and 
corporation,  there  cannot  be  any  doubt  of  the 
fact  that  he  withdrew  from  the  school  in  1872, 
and  never  look  any  active  part  in  it  after  that 
time,,  and  that  the  school  and  all  its  corporate 
riffbts  and  franchises  were,  after  that  time  to 
the  present  time,  in  the  actual,  open,  notorious, 
exclusive,  uninterrupted,  and  unequivocal  pos- 
session of  Robert  Bingham  and  William  B. 
Lynch  until  Lynch  withdrew,  and  then  of 
Robert  Bingham  until  the  present  time. 

There  was  no  property  belonging  to  the 
school;  its  value  consisted  in  its  name  and  its 
goodwill.  The  name  belonged  to  the  corpora- 
tion and  not  to  William  Bingham,  for  he  had 
voluntarily  procured  the  legislature  to  confer 
it  upon  the  corporation.  The  goodwill  neces- 
sarily remained  with  the  corporation. 


Note.— For  name  as  part  of  goodwill  of  business, 
eee  Vonderbank  v.  Scbmltt  (La.)  16  L.  R.  A.  462. 
and  ntite;  also  Snyder  Mfg'.  Co.  v.  Snyder  (Ohio)  81 
fi.  R.  A.  667. 
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Metropolitan  Nat,  Bank  Y.St,  Louis  Despatch 
Co.  149  U.  S.  436.  446,  87  L.  ed.  799,  802. 

A  corporation  will  be  protected  in  the  use  of 
Its  name. 

1  Thomp.  Corp.  §  296. 

William  Bingham  gave  all  hi;  property  of 
every  sort  and  description  to  his  wife  during 
her  natural  life  or  widowhood. 

If  this  will  conveyed  any  interest  in  the 
school  or  in  the  name  of  the  school,  or  in  the 
goodwill,  such  interest  was  personal  property, 
and  conferred  upon  the  widow  the  absolute 
title. 

There  can  be  no  remainder  after  a  life  estate 
in  personal  property. 

Morrow  v.  Williams,  14  N.  C.  (8  Dev.  L.) 
268:  Dail  v.  Jones,  85  N.  C.  224:  Lance  v. 
Lance,  50  N.  C.  (5  Jones,  L.)  418.  72  Am.  Dec. 
555;  Wilson  v.  Leary,  120  N.  C.  90, 88  L.  R.  A. 
240. 

If  the  widow  had  an  interest,  the  moment 
Robert  Bingham  took  exclusive  possession  and 
control  a  right  of  action  accrued  to  her,  and 
this  right  of  action  was  barred  in  three  years. 

Whether  the  defendants  have  any  interest  in 
the  school  or  not,  considering  the  name  and 
goodwill  as  property  of  the  corporation,  and 
the  defendants  as  representing  their  father  en- 
titled to  be  considered  as  corporators,  still  the 
corporation  is  entitled  to  the  relief  asked  for  in 
this  suit. 

Chas.  8.  Biggins  Co.  v.  Higgins  Soap  Co.  144 
N.  Y.  462,  27  L.  R.  A.  42;  CeUuloid  Mfg.  Co. 
V.  CeUonite  Mfg.  Go.  32  Fed.  Rep.  94. 

The  property  of  the  corporation,  no  matter 
what  it  consisted  of,  belonged  to  the  corpora- 
tion, not  to  anv  stockholder. 

Listman  Mill  Co.  v.  William  Listman  Mill. 
Co.  88  Wis.  334. 

The  legislature  had  the  right  to  grant  an  ex- 
clusive right  in' the  name  with  the  consent  of 
the  possessor  of  the  name,  at  least  so  far  as  the 
person  giving  his  coDsent  was  concerned. 

Holmes,  B.  &  H.  v.  Holmes,  B.  &  A.  Mfg. 
Co.  37  Conn.  278,  9  Am.  Rep.  324. 

On  the  general  question  of  the  power  and 
jurisdiction  of  the  court  over  the  questions  in- 
volved in  this  case,  see — 

Chattanooga  Medicine  Co.  v.  Thedford,  30  U. 
S.  App.  35,  66  Fed.  Rep.  544,  14  C.  C.  A. 
106:  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U. 
8.  199,  41  L.  ed.  130;  Woodward  v.  Lazar,  21 
Cal.  448, 81  Am.  Dec.  751;  Partridge  v.  Menck, 
2  Barb.  Ch.  101,  47  Am.  Dec.  281,  and  note 
284;  PilU^ury  v.  Pillfbui^- Washburn  Flour 
Mills  Co.  24  U.  S.  App.  395,  64  Fed.  Rep.  841, 
12  C.  C.  A.  432. 

Messrs.  R.  O.  Burton  and  R.  T.  Gray* 
for  appellees : 

This  is  not  a  case  of  trademark,  but  of  al- 
leged unfair  competition  in  trade  or  business. 

In  such  cases  the  fraudulent  intent  must  be 
conclusively  shown.  It  is  not  enough  that  the 
public  are  deceived  or  liable  to  be  deceived. 
The  court  must  be  satisfied  the  deception  is 
continued  and  intended. 

Meriden  Britannia  Co.  v.  Parker,  89  Conn. 
450.  13  Am.  Rep.  414.  note. 

Relief  Id  such  cases  is  graoted  only  where 
the  defendant,  by  his  marks,  signs,  labels,  or 
in  other  ways,  represents  to  the  public  that  the 
goods  sold  by  him  are  those  manufactured  or 
produced  by  the  plaintiff,  thus  palming  off  his 
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goods  for  those  of  a  different  manufacture,  to 
the  injury  of  the  plaintiff. 

Oaodj/ear^s  India  Rubber  Qlore  Mfg.  Co.  v. 
Goodyear  Rubber  Go.  128  U.  S.  598,  32  L.  ed. 
685;  McLean,  v.  Fleming,  96  U.  S.  245.  24  L. 
ed.  829,  and  note;  Lawrence  Mfg.  Co.  v.  Tennes- 
see Mfg.  Co.  188  U.  S.  537,  34  L.  ed.  997.  and 
note;  CoaU  v.  Merrick  Thread  Co.  149  U.  8. 
562,  565,  567.  569,  578,  87  L.  ed.  847.  849,  850, 
851,  852. 

Under  the  act  of  1864,  the  Bingham  school 
was  either  a  partnership  or  a  corporation.  If 
a  corporation,  William  Bingham  was  one  of 
the  corporators,  if  not  the  oo)^  one.  He  never 
disposed  of  his  interest.  This  interest  passed 
to  bis  next  of  kin  and  wife.  If  only  a  part- 
nership, the  name  was  merely  a  tradename — 
part  of  the  goodwill;  and  upon  dissolution  each 
of  the  parties  had  a  right  to  use  it.  This  right 
passed  to  his  wife. 

Note  to  Meriden  Britannia  Co.  v.  Parker 
(Conn.)  12  Am.  Rep.  411;  Burgess  v.  Burgess, 
17  Eng.  L.  &  Eq.  257;  Coddington,  Trade- 
marks, §§  785.  786.  7b9,  796-798;  Browne, 
Trademarks,  §  524. 

One  cannot  have  a  trademark  right  in  his 
own  name  as  against  another  person  of  the 
same  name,  unless  such  other  person  adopt  a 
stamp  or  label  so  like  that  of  the  other  as  to 
represent  that  the  goods  of  the  former  are  of 
the  latter's  manufacture. 

McLean  v.  Fleming,  96  U.  S.  245,  24  L.  ed. 
829,  and  note;  Meriden  Britannia  Co.  v.  Parker, 
89  Conn.  450,  12  Am.  Kep.  411  et  seg.;  Browne, 
Trademarks,  §S  392.  423,  438;  Brown  Chemical 
Co.  V.  Meyer,  189  U.  8.  540,  35  L.  ed.  247; 
Columbia  Mill  Co.  v.  Alcorn,  150  U.  8.  463,  37 
L.  ed.  1146:  Singer  Mfg.  Go.  v.  June  Mfg,  Co. 
163  U.  8.  169,  187,  191,  192.  41  L.  ed.  118, 125. 
127. 

Defendant  has  a  right  to  use  Bingham,  or 
William  Bingham  name  in  good  faith,  with 
consent  of  Mrs.  Bingham  and  her  children, 
whether  or  not  it  was  the  same  as  that  of 
plaintiff. 

Hallett  V.  Cunuton,  110  Mass.  29;  26  Am.  & 
Eng.  Enc.  Law,  268;  Emerson  v.  Badger,  101 
Mass.  82. 

The  claimant  of  a  trademark  must  be  first  to 
appropriate  it. 

Columbia  Mill  Co.  v.  Alcorn,  150  U.  8.  463, 
37  L.  ed.  1146;  Tarrant  &  Co.  v.  Johann  Hoff,  45 
U.  8.  App.  143,  76  Fed.  Hep.  959,  22  C.  C.  A. 
644,  71  Fed.  Rep.  163;  Duryea  v.  J^ational 
Starch  Mfg,  Go.  45  U.  8.  App.  649,  79  Fed. 
Rep.  051:  Cc/rbin  v.  Gould,  133  U.  8.  308,  33 
L.  ed.  611. 

The  names  are  not  calculated  to  deceive. 

Blackicell  v.  Wright,  73  N.  0.  310;  Codding- 
ton. Trademarks,  gi^  905,  906. 

There  has  bien  no  abandonment,  nor  have 
any  rights  been  lost  by  nonuser. 

Menendez  v.  Holt,  128  U.  8.  514,  82  L.  ed. 
526;  McLean  v.  Fleming,  96  U.  8.  246,  24  L. 
ed.  828;  Thornburgk  v.  Mastin,  93  N.  C.  258; 
Cox  V.  Broirer,  114  N.  C.  422. 

Robert  Bingham  cannot  be  a  corporation,  as 
be  has  never  associated  anyone  with  him  or  had 
any  organization. 

8ee  1  Morawitz,  Priv.  Corp.  §§  23,  24,  26, 
34,  42,  46. 

A  corporate  name  is  protected  exactly  on  the 
principles  applicable  to  trademarks,  and  if  a 
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man  cannot  make  a  trademark  of  the  family 
name  to  the  exclusion  of  others  of  the  same 
name,  no  more  can  he  do  so  in  the  guise  of  a 
corporation. 

High,  Inj.  §  1081;  Browne,  Trademarks, 
§  322;  Thomp.  Corp.  §g  296.  297;  Ottoman 
Cahtey  Co.  v.  Dane,  95  111.  203;  JS'ebraska  Loan 
d  T.  Co,  V.  Mne,  27  Neb.  507;  Russia  Cement 
Co.  V.  Le  Page,  147  Mass.  206. 

Even  if  it  were  conceded  that  plaintiff's  evi- 
dence leaves  the  lights  of  the  parties  in  doubt, 
no  injunction  should  be  granted  till  the  final 
hearing. 

American  Cereal  Co.  v.  Eli  Pettijohn  Cereal 
Co.  46  U.  8.  App.  188,  76  Fed.  Rep.  372,  22 
C.  C.  A.  236,  affirming  72  Fed.  Rep.  903. 

Mr,  F.  S.  Blair  also  for  appellees. 

Clark*  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  found  as  facts:  Rev.  Will- 
iam Bingham  established  a  clHSsical  school  at 
Wilmington,  North  Carolina,  in  1793,  which 
he  subsequently  removed  to  Chatham  county, 
and  thence  to  Orange  county,  North  Carolina, 
where  said  school  was  conducted  by  him  up  to 
his  death,  in  1825.     It  was  then  continued  by 
his  oldest  son,  William  J.  Bingham,  till  1857, 
when  he  associated  with  him  his  two  sons  Will- 
iam Bingham  and  Robert  Bingham,  till  1861, 
when  the  latter  entered  the  Confederate  army, 
and  shared  its  fortunes  until  the  end  came,  in 
1865.    In   1864.   Willian  J.   Bingham,  on  ac 
count  of  ill  health,  gave  up  teaching,  and  his 
son  William  Bingham  procured  the  school  to 
be  incorporated  by  the  legislature  as  the  "Bing- 
ham 8chool."    **  William  Bingham  and  those 
who  may  be  associated  with  him"  being  named 
as  the  incorporators  in  said   charter.     In  the 
articles  of  agreement  made  between  William 
Bingham  and  William   B.   Lynch  and  8iuart 
White,  whom  he  "associated  with  him"  under 
the  above  charter  provision,  it  is  stipulated: 
"Nothing  herein  contained  shall  prejudice  the 
original  and  ultimate  right  of  property  in  the 
name  of  said  school  pertaining    to   William 
Binghait),  as  the  representative  of  the  name 
and  reputation  of  the  school."    In  1865,  Stuart 
While  retired  from  the  school,  selling  out  his 
interest  to  William    Bingham,    and     Robert 
Bingham  assumed  his   place  as  teacher  and 
member  of  the  corporation.    The  school  was 
removed  to  Mebane,  North  Carolina,  and  con- 
ducted by  the  two  Binghams  and    Lynch  till 
1872,  when  William  Bingham  withdrew  from 
actual  participation  in  the  school  work,    and 
died  in  1873.    In    1879,   Lynch  sold  out  to 
Robert  Bingham,  who  conducted  the  school 
under  his  sole  management,    the    widow  of 
William  Bingham  conducting  the  boarding 
department,  till  1891,  when  Robert  Bingham 
removed  the  school  to  Asheville,    North  Caro- 
lina, and  has  conducted  it  there  till  the  present 
time.     The    charter   expiring,  Robert    Bing- 
ham had  the  school  again  incorporated  by  act 
of  the  legislature  in  1895.     On  the  deaih  of 
William  J.  Bingham,  in  1866,  he  left  his  school 
property  to  his  two  sons;  and  on  the  death  of 
William  Bingham,  in  1873,  he  left  all  his  prop- 
erty to  his  widow  for  life,  and  after  her  death 
to  bis  children.     Robert  Bingham  qualified  as 
executor  under  the  will  of  his  brother,  W^ill- 
lam  Bingham,  and  settled  up  the  estate,  but 
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did  Dot  account  to  the  estate  or  the  legatees 
thereof  for  any  interest  they  might  have  in  the 
goodwill  or  name  of  the  Bingham  School. 
The  defendants  are  the  widow  and  children  of 
William  Bingham,  and  are  conducting  a  school 
at  Mebane,  North  Carolina,  on  the  site  of  the 
old  school,  and  under  the  style  of  the  "William 
Bingham  School,"  and  in  their  catalogues  and 
advertisements  claim  that  the  school  was  or 
ganizedin  179B.  and  they  assert  that  the  school 
is  one  of  the  rightful  successors  of  the  name 
and  reputation  of  the  school  founded  and  con- 
ducted by  the  Binghams  since  1798,  and  main- 
tain that  they  have  the  right  to  style  them- 
selves the  "Bingham  School,"  should  they  so 
desire. 

Upon  the  above  facts,  the  court  below  prop- 
erly adjudged  that  "neither  the  plaintiff  cor- 
poration nor  Robert  Bingham  is  the  sr>le  and 
exclusive  owner  of  the  name  and  reputation  of 
the  school  organized  by  William  Bingham  in 
1793,  and  conducted  by  that  family  continually 
till  1864;  that  defendants,  acting  under  the 
authority  of  the  widow  and  children  of  Will- 
iam Bingham,  deceased,  have  a  rightful  share 
in  the  name  and  reputation  of  said  school,  and 
are  of  right  entitled  to  use  the  name  of  'Will- 
iam Bingham  School  of  Orange  County.  North 
Carolina,'  and  to  claim  that  their  school  is  one 
of  the  successors  of  the  school  established  in 
1793;"  and  dissolved  the  restraining  order 
which  had  been  previously  granted  at  the  in- 
stance of  the  plaintiff. 

As  the  defendants  are  the  widow  and  chil- 
dren of  William  Bingham  (or  those  acting  un- 
der their  authority),  who  are  conducting  the 
school  on  the  old  site  at  Mebane,  we  see  no 
ground  upon  which  the  plaintiff  can  ask 
that  they  be  prohibited  from  styling  the 
school,  if  they  wish,  the  "Bingham  School," 
and  most  certainly  no  reason  why  the  plain- 
tiff should  enjoin  their  using  the  present 
style,  the  "William  Bingham  School,"  to 
which  the  plaintiff  can  lay  no  claim,  and 
which  is  sufficiently  distinctive  from  the 
plaintiff's  title.  That  the  plaintiff  is  incor- 
porated as  the  "Bingham  School"  does  not 
give  it  the  exclusive  right  to  that  name.  An- 
other corporation  might  be  created  by  and 
operated  under  the  same  title,  when  not  in 
the  same  locality,  in  the  absence  of  proof 
of  an  intent  to  injure  the  first-named  corpora- 
tion, or  to  avail  itself  fraudulently  of  the  other's 
good  name  and  reputation.  Where  there  was 
a  Fulton  National  Bank  in  New  York,  and  a 
Fulton  National  Bank  was  subsequently 
opened  in  Brooklyn,  the  former  could  not  en- 
join the  latter.  Farmers*  Loan  d  T.  Co.  v. 
Farmers'  Loan  A  T.  Go.  21  Abb.  N.  C.  104. 

As  a  rule,  a  trademark  cannot  be  taken  in  a 
surname,  and  anyone  named  "Bingham"  could 
start  a  school  called  the  "Bingham  School,"  in 
the  absence  of  proof  of  intent  to  injure  or 
fraudulently  attract  the  benefit  of  the  good 
name  and  reputation  acquired  by  a  previously 
existing  "Bingham  School"  {Brovcn  Chemical 
Co.  V.  Mqier,  189  U.  S.  540.  35  L.  ed.  247;  2 
Beach.  Inj.  i5  762);  and  certainly  there  could 
be  no  confusion  between  a  Bingham  School  at 
Asheville  and  a  school  even  of  the  identically 
same  name  at  Mebane,  N.  C.  (Inreator  Pub. 
Co.  V.  Dobinaon,  82  Fed.  Rep.  56).  But  in 
truth  the  doctrine  of  trademark  can  have  no 
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application,  except  reasoning  by  analogy, 
which  is  often  deceptive.  This  is  a  case  of  the 
right  to  goodwill.  The  corporation  running 
the  school  recognized  in  1864  that  the  good- 
will was  the  individual  proper  ty  of  one  incor- 
porator, William  Bingham.  Being  a  corpora- 
tion, and  not  a  partnership,  that  goodwill  did 
not  pass  to  the  other  corporators.  The  doctrine 
as  to  the  passing  of  goodwill  to  the  remaining 
partners  on  the  retirement  of  one  has  no  appli- 
cation, as  in  Menendez  v.  Dolt,  128  U.  S.  514, 
32  L.  ed.  526.  On  the  expiration  of  the  cor- 
poration, in  1894,  this  goodwill  was  still  the 
pn>perty  of  the  widow  of  William  Bing- 
ham, to  whom  all  his  property  went  by 
his  will.  She  could  use  it  by  putting  it  in  a 
new  corporation,  or  by  joining  in  a  school 
without  incorporating  it.  In  like  manner,  in 
the  well-known  instance  of  the  Blackwell 
Manufacturing  Company,  the  right  to  the 
brand  was  the  individual  property  of  one  of 
the  stockholders.  All  the  realty  and  buildings 
used  in  connection  with  the  Biugbam  School, 
from  its  removal  to  Mebane,  in  1864,  down  to 
the  removal  of  Robert  Bingham  to  Asheville, 
in  1891,  were  the  properly  of  William  Bing- 
ham till  his  death,  and  then  of  his  widow  and 
children,  except  about  8  acres  sold  to  Robert 
Bingham  by  them  in  1875,  with  a  covenant  in 
the  deed  that  the  land  so  conveyed  should  be 
used  solely  to  erect  thereon  a  residence  for  him- 
self and  academic  buildings  (the  latter  to  be 
used  by  the  Bingham  School  at  a  reasonable 
rent),  and  for  no  other  purposes,  with  provision 
that  the  grantors  should  have  the  refusal 
should  Robert  Bingham  at  any  time  desire  to 
sell  said  realty. 

The  right  of  Robert  Bingham  to  operate  a 
"Binp:ham  School"  is  because  of  his  bearing 
the  name,  and  also  because  of  an  act  incorpo- 
rating the  school  by  that  name.  He  has  no 
title  to  the  goodwill  of  the  former  Bingham 
School,  and  his  claim  that  the  school  at  Ashe- 
ville is  the  sole  successor  of  the  Bingham 
School  established  in  1793  cannot  be  sustained. 
His  claim  that  his  school  is  one  of  the  succes- 
sors thereof  will  not  be  restrained  because  the 
defendants  have  not  asked  it,  and  perhaps, 
even  if  asked,  the  courts  would  not  enjoin  it, 
as  the  damage  is  intangible,  since  it  could  not 
be  shown  that  its  use  at  that  distant  locality  has 
perceptibly  damaged  the  goodwill  of  the  school 
at  Mebane,  which  passed  to  the  defendants. 
The  fncorporation  of  the  Bingham  School  at 
Asheville.  North  Carolina,  has  only  the  usual 
effect  of  a  charter,  *.  e.  to  confer  the  corporate 
rights  of  perpetual  succession,  suing  and  being 
sued,  exemption  from  personal  liability  of 
stockholders,  and  the  like.  It  did  not  have 
the  effect  of  creating  a  trademark  of  the  Bing- 
ham name,  and  of  conTerring  the  exclusive 
right  to  use  it,  in  connection  with  school  pur- 
poses, upon  that  corporation,  nor  is  it  a  pro- 
hibition upon  all  others  named  Bingham, 
whether  of  that  family  or  of  any  other  of  the 
same  name,  using  it  in  connection  with  any 
school  they  might  establish.  Such  an  idea  was 
foreign  to  the  legislative  mind,  and  it  is  beyond 
the  scope  of  the  powers  of  the  state  legislature 
to  establish  a  monopoly  in  the  family  name  or 
to  confer  a  patent  right  in  its  use. 

As  to  the  right  to  claim  to  be  a  successor  of 
the  school  "established  in  1793,"  it  belongs  to 
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the  defendants,  to  say  the  least,  fully  as  much 
as  to  the  plaintiff.  Up  to  1864  there  had  been 
unbroken  succession  in  the  school  taught  by 
the  Binghams,  and  in  that  year  the  sole  light 
as  successor  appears  by  the  agreement  among 
those  then  teaching  to  have  devolved  upon 
William  Bingham,  the  husband  of  one  of  the 
defendants  and  father  of  the  other  defendants, 
Robert  Bingham  having  left  the  school  in  1861. 
This  right  exclusively  m  William  Bingham  in 
1864  was  recognized  by  Robert  Bingham  enter- 
ing the  corporation  subject  to  that  affreement. 
It  was  not  sold  by  him  as  executor  of  William 
Bingham,  and  is  not  shown  to  have  passed  by 
sale  or  otherwise,  in  William  Bingham's  life, 
to  Robert  Bingham.  The  incorporation  of 
1895,  as  we  have  seen,  conferred,  and  could 
confer,  no  such  right  of  transfer.  That  act 
was  purely  for  incorporation,— nothing  more. 
If,  since  1865,  Robert  Binsham  has  continu- 
ously taught  in  the  school,  and  since  1872  as 
its  head,  he  has  the  benefit  of  that,  but  that 
does  not  make  bim  the  sole  heir  to  the  name  and 
reputation  ac(juired  from  1793  to  1872.  There 
was  a  break  in  his  own  connection  with  the 
school  from  1861  to  1865,  and  there  was  a  de- 
cided break  in  the  continuity  of  the  school  by 
the  removal  of  it  to  a  distant  point  in  1891,  and 
he  fails  to  show  any  acquisition  by  him  of  the 
exclusive  ri&htheld  by  William  Binsham  from 
1864  to  his  death.  This  presumedly  went  to 
the  widow  of  William  Bingham,  under  his 
will.  The  break  in  the  operation  of  the  Bing- 
ham School  at  Mebane,  after  1891,  was  not  a 
forfeiture  of  the  right  to  revive  the  school  there 
as  a  successor  of  the  school  founded  by  the 
same  family  in  1798.  Siill  less  did  it  transfer 
the  exclusive  right  to  use  the  name  of  '*Bing- 
ham  School"  Ufon  Robert  Bingham  (or  the 
corporation),  operating  a  school  at  Asheville. 
There  can  be  a  generous  rivalry  between  the 
two  schools,  respectively,  at  Asheville  and  at 
Mebane,  to  show,  by  superior  teaching,  which 
is  a  successor,  in  the  truest  sense,  to  the  cele- 
brated ** Bingham  School,''  which  has  been  so 
long  an  honor  and  a  service  to  our  state.  There 
is  room  for  good  service  by  both.  Neither  can 
restrain  the  other  in  the  use  of  the  name  (2 
High,  Id].  ^  1070).  and  each  may  claim  a  nom- 
inal successorship  to  the  school  originally 
founded  in  1798. 
No  error. 


STxVTE  of  North  Carolina 

V. 

SOUTHERN  RAILWAY  COMPANY  et  al., 
Appts. 


( N.  C... 
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1.  Circomstanoes  and  eonditioiia'wliieli 
surround  two  persona  are  not  dis- 
similar so  as  to  jrelieve  a  railroad  compaDy 
from  tbe  pruhibitton  of  Acts  1891,  cbap.  aSO,  §  4, 
aRainst  discriminatiDjr  in  rates  becweeu  persocB 
under  subsiantially  similar  circumstances  and 
conditions,  merely  t)ecause  one  is  a  bifrh  official. 


or  a  larger  shipper,  or  a  poUtiolan  of  power* 
whose  influence  may  be  of  service  to  the  com- 
pany, and  tbe  other  is  not. 

2.  An  intention  to  Tiolate  the  law  pro- 
hibiting free  transportation  of  favored  passen- 
gers is  not  essential  to  constitute  a  violation  of 
Acts  1881,  chap.  390. 

8.  The  intent  with  which  an  act  is 
done  is  inunaterialr  wbeu  tbe  act  is  de- 
nounced as  unlawful  by  statute.     , 

4.  The  clearly  expressed  prohibition 
of  fi:*ee  transportation  of  fayored  passen- 
gers in  Acts  1881,  chap.  SSO,  cannot  be  modified  by 
any  practical  construction  put  upon  the  law  by 
tbe  carrier  and  officials  who  bave  received 
passes. 

(Doucrlos,  J.«  dimenU.) 
(May  21, 1898.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  Wake  County 
convicting  them  of  unlawful  discrimination  in 
tbe  transportation  of  passengers.    Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  F.  H.  Busbee  for  appellant. 

Mr.  W.  C.  Doui^lass,  for  the  State: 

The  offense  under  §  2,  Interstate  Commerce 
Act,  of  giving  free  transportation  to  an  indi- 
vidual, consists  in  charging,  demanding,  col- 
lecting, or  receiving  by  the  carrier  from  some 
other  person  or  persons  a  compensation  for  a 
like  service  when  none  is  contemporaneously 
charged  or  received  from  tbe  person  thus 
transported  free. 

Oriffee  v.  Burlington  dh  M.  River  R.  Co,  3 
Inters.  Com.  Rep.  194. 

Free  transportation  issued  in  the  form  of  an 
annual  pass  to  a  person  not  in  the  regular 
and  stated  service  of  tbe  carrier,  nor  receiving 
any  wages  or  salary  under  a  contract  of  em- 
ployment, but  requested  by  him  as  compen- 
sation for  throwing  in  its  way  what  business 
he  conveniently  could,  is  held  to  be  illegal. 

Slater  v.  Northern  P.  R,  Co.  2  Inters.  Com. 
Rep.  248;  Re  Boston  d:  M,  R,  Co,  8  Inters. 
Com.  Rep.  717. 

When  an  act  forbidden  by  law  is  intention- 
ally done,  the  intent  to  do  the  act  is  the  crim- 
inal intent  wbich  imparts  to  it  the  character  of 
an  offense. 

State  V.  McLean,  121  N.  C.  589;  State  v. 
Otbson,  121  N.  C.  680;  State  v.  Voight,  90  N. 
C.  741;  State  v.  Smith,  98  N.  C.  516;  United 
States  V.  Tozer,  87  Fed.  Rep.  635,  2  L.  R.  A. 
444.  2  Inters.  Com.  Rep.  422. 

Messrs.  Cook  &  Green  also  for  the  State. 

Monte:omery,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  company  was  indicted  for  an 
unlawful  discrimination  in  the  transportation 
of  passengers,  under  §  4  of  chapter  320  of  the 
Acts  of  1891,— the  railroad  commission  act. 
Section  4  of  that  act  is  in  the  following  words: 
"That  if  any  common  carrier  sublect  to  the 
provisions  of  this  act  shallidirectly  or  indirectly, 
by  any  special  rate,  rebate,  drawback,  or  other 
device,  charge,  demand,  collect  or  receive  from 


Note.— As  to  tbe  rl^bt  of  a  carrier  at  common  I  den  v.  Pacific  Coast  S.  8.  Co.  rCal.)  18  L.  R.  A.  SSI; 
law  to  discriminate  between  passengers  or  ship-  I  Hoover  v.  Pennsylvania  R.  Co.  (Pa.)2S  L.  R.  A. 
pers,  see  note  to  Louisville,  E.  &  St,  L.  Consol.  R.  I  ^6:^;  and  Louffb  v.  Outerbridge  (N.  Y.)  25  L.  R.  A. 
Co.  V.  Wilson  (lud.)  18  L.  R.  A.  10&.    See  also  Cow-  '  674. 
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any  person  or  persons  a  greater  or  less  com- 
pensation for  any  service  rendered  or  to  be 
tendered  in  the  transportation  of  passengers  or 
property  subject  to  the  provisions  of  this  act 
than  it  charges,  demands,  or  collects  or  receives 
from  any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous  serv- 
ice in  the  transportation  of  a  like  kind  of  traffic 
under  substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which 
is  hereby  prohibited  and  declared  to  be  unlaw- 
ful." Section  25  of  the  act  is  written  as  fol- 
lows: '^That  nothing  in  this  act  shall  prevent 
the  carriage,  storage,  or  handling  of  property 
free  or  at  reduced  rates  for  the  United  States, 
state,  or  municipal  governments,  or  for  chari- 
table purposes,  or  to  or  from  fairs  and  exposi- 
tions for  exhibition  thereat,  or  the  free  carriage 
of  destitute  and  homeless  persons  transported 
by  charitable  societies  and  the  necessary  agents 
employed  in  such  transportation  [or  the  free 
transportation  of  persons  traveling  in  the  in- 
terest of  orphan  asylums  or  any  department 
thereof],  or  the  issuance  of  mileage,  excursion 
or  commutation  passenger  tickets;  nothing  in 
this  act  shall  be  construed  to  prohibit  any  com- 
mon carrier  from  giving  reduced  rates  to  min- 
isters of  religion,  or  to  municipal  governments 
/or  the  transportation  of  indigent  persons,  or  to 
inmates  of  national  homes  or  state  homes  for 
disabled  volunteer  soldiers  and  of  soldiers'  and 
sailors'  orphan  homes,  including  those  about 
to  enter  and  those  returning  home  after  dis- 
charge, under  arrangements  with  the  boards  of 
manatrers  of  said  homes:  nothing  in  this  act 
shall  be  construed  to  prevent  railroads  from 
giving  free  carriage  (o  their  own  officers  and 
employees,  or  to  prevent  the  principal  officers 
of  any  railroad  company  or  companies  from 
exchanging  passes  or  tickets  with  other  rail- 
road companies  for  their  officers  or  employees. 
«  .  ."  The  bill  of  indictment  was  in  form  as 
follows:  "The  jurors  for  the  state  upon  their 
oath  do  present  that  on  the  1st  day  of  July,  in 
the  year  of  our  Lord  1897,  the  Southern  Rail- 
V7ay  Company  was  a  corporation  operating  a 
line  of  railway  from  Goldsboro  to  Charlotte, 
In  said  state,  and  doing  the  business  of  a  com 
mon  carrier  in  the  state  of  North  Carolina  sub- 
ject to  the  provisions  of  chapter  320  of  the 
Public  Laws  of  1891,  and  that  the  said  South- 
ern Railway  Company  required  and  received 
of  persons  traveling  over  its  line  of  railway  a 
regular  first-class  passenger  fare  of  three  and 
one  quarter  (3^)  cents  per  mile  for  each  passen- 
^r.  And  the  jurors  aforesaid  do  f  u  rtber  present 
that  the  said  Southern  Railway  Company  on 
Che  day  and  year  aforesaid,  and  at  and  in  the 
county  aforesaid,  unlawfully  and  wilfully  did 
collect  and  receive  from  one  H.  L.  Grant  a  less 
compensation  for  the  transportation  of  said  H. 
L.  Grant  from  the  city  of  Raleigh  to  the  town 
of  Goldsboro,  in  said  state,  than  it  collected, 
demanded,  and  received  for  the  transportation 
of  other  passengers  from  the  city  of  Raleigh  to 
the  said  town  of  Goldsboro,  for  a  like  and  con- 
temporaneous service,  in  the  transportation  of 
passengers  in  its  first  class  carriages,  under  sub- 
stantially similar  circumstances  and  conditions. 
And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  say  that  the  said  Southern  Railway 
Company  did  then  and  there  wilfully  and  uu- 
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lawfully  and  unjustly  discriminate  in  the  col- 
lection of  passenger  fares  in  favor  of  the  afore- 
said H.  L.  Grant,  and  against  other  persons  to 
whom  like  and  contemporaneous  service  was 
rendered,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  oi  the  state.  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do 
further  present  that  on  the  1st  day  of  July,  in 
the  year  of  our  Lord  1897,  the  Southern  Rail- 
way Company  was  a  corporation  operating  a 
line  of  railway  from  Goldsboro  to  Charlotte,  in 
said  state,  and  doing  business  of  a  common 
carrier  in  the  state  of  North  Carolina,  subject 
to  the  provisions  of  chapter  820  of  the  Public 
Laws  of  1891,  and  that  said  Southern  Railway 
Company  demanded  and  received  a  regular  pas- 
senger fare  of  three  and  one-quarter  (3^)  cents  a 
mile  for  passengers  traveling  in  its  first-class 
carriages  over  its  line  of  railway.  And  the 
jurors  aforesaid  do  further  present  that  the  said 
Southern  Railway  Company  on  the  day  and 
year  aforesaid,  and  at  and  in  the  county  afore- 
said, wilfully  and  unlawfully  did  make  and 
give  undue  and  unreasonable  preference  and 
advantage  to  oneH.  L.  Grant,  by  then  and  there 
carrying  the  said  H.  L.  Grant  as  a  passenger 
free  of  charge  over  its  line  of  railway  from  the 
city  of  Raleigh  to  the  town  of  Goldsboro,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state."  The  jury  rendered  a 
special  verdict,  in  which  they  found  the  follow- 
ing fadts:  'That  the  defendant  is  a  corpora- 
tion carrying  on  the  business  of  a  common  car- 
rier in  the  state  of  North  Carolina,  and  oper- 
ates a  railroad,  part  of  which  line  lies  between 
the  cities  of  Raleigh  and  Goldsboro,  in  said 
state;  that  during  the  year  1897  the  defendant, 
through  its  vice  president,  issued  to  one  Hiram 
L.  Grant,  who  was  a  member  of  the  general 
assembly  of  North  Carolina,  an  annual  free 
pass,  which  was  accepted  as  valid  for  trans- 
portation in  the  state  of  North  Carolina;  that 
on  the  1st  day  of  July,  1897,  the  said  Hiram 
L.  Grant  was,  on  the  presentation  of  this  an- 
nual pass  to  defendant's  conductor,  trans- 
ported free  by  the  defendant  between  the  cities 
of  Raleigh  and  Goldsboro,  in  said  state;  that 
tipon  the  train  there  were  persons  who  paid 
for  their  transportation  at  the  rate  of  3^  cents 
per  mile  for  first-class  passengers;  that  during 
the  greater  part  of  the  year  1897  passes  of  sub- 
stantially like  character  were  issued  to  the 
chief  executive,  and  to  the  state  officers  and  to 
members  of  the  railroad  commission,  as  they 
•had  been  for  many  years  previously,  and  were 
accepted  and  used  by  them  in  the  same  man- 
ner as  by  the  said  Grant;  that  the  members  of 
the  railroad  commission  are  charged  with  the 
duties  as  set  forth  in  chapter  320  of  the  Acts  of 
1891;  that  the  officer  of  defendant  who  issued 
the  annual  pass  was  advised  by  counsel  and  by 
members  of  the  railroad  commission  that  he 
was  not  violating  the  law  of  the  state;  there 
was  no  actual  intent  to  violate  the  law  upon 
the  part  of  the  officer  of  defendant  issuing 
the  pass."  Judgment  was  pronounced  on  the 
special  verdict  against  the  defendant,  and  the 
minimum  penalty  was  imposed. 

The  question  presented  for  our  decision  is, 
Does  the  act  prohibit  and  make  indictable  the 
giving  of  free  transportation  to  passengers  by 
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comnion  carriers?  Upon  its  face,  clearly,  it 
doesVuot  in  all  cases,  because  in  §  25  the 
giving  of  such  free  traDsportatioD,  or  traos- 
portatioD  at  reduced  rates,  to  certain  classes 
of  persons,  therein  particularly  specified, 
is  allowed;  but  the  person  who  received 
free  transportation  in  this  case  did  not  come 
within  either  of  the  exceptions  of  the  stat- 
ute. In  the  argument  here  the  counsel 
of  the  defendant  company  contended  that 
the  defendant  had  not  violated  the  provi- 
sions of  the  statute:  First,  because  there 
was  no  intention  on  its  part  to  violate  the 
law;  second,  that  the  statute  does  not  in 
express  terms  forbid  the  giving  of  free  trans- 
portation to  passengers,  and  that,  if  the  gen- 
eral assembly  had  intended  such  prohibition, 
that  body  ought  to  have  made  known  its  pur- 
poses in  clear  and  unmistakable  language ;  third 
that  the  giving  of  free  transportation  to  a  par- 
ticular person,  while  it  charged  (for  like  and 
contemporaneous  service)  another  person  the 
prescribed  rate  of  fare,  is  not  an  unjust  dis- 
crimination, and  that  thereby  no  injustice  is 
done  to  the  person  who  pays  his  fare,  for  he 
has  only  paid  what  the  law  declares  a  fair 
price  for  the  service  rendered;  fourtb,that  the 
deadhead  and  the  paying  passenger  do  cot 
necessarily  stand  "  under  substantially  simi- 
lar circumstances  and  coDditions,"  as  contem- 
plated in  the  statute;  and,  last,  that  the  act 
itself  has  received  an  almost  universal  and 
practical  consi ruction  in  accordance  with  the 
foregoing  views,  by  the  habit  of  railroad  com- 
panies generally  giving  free  passes  since  the 
enactment  of  the  law,  just  as  they  did  before, 
to  '*  gentlemen  long  eminent  in  the  public 
service,  higher  oflBcers  of  the  state,  members  of 
the  legislature,  members  of  the  railroad  com- 
mission." etc. 

The  crucial  point  in  the  case  is  centered 
around  the  defendant's  conteDtion  and  as- 
sumption that  the  ' '  like  and  contemporaneous 
service  "  in  the  transportation  of  two  individ- 
uals (one  carried  free,  and  the  other  for  the 
prescribed  tariff  rate)  is  not  necessarily  ''  un- 
der substantially  similar  circumstances  and 
conditions;"  that  is  that  the  company  can  take 
into  consideration,  as  to  whether  it  will  give 
free  transportation  to  a  passenger,  the  circum- 
stances and  conditions  which  surround  two 
persons,  and  if  one  is  a  '^higher  official "  or  a 
large  shipper,  or  a  politician  of  power  whose 
influence  mav  be  of  service  to  the  company,  or 
one  of  social  distinction,  and  the  other  a  la- 
borer, then  the  conditions  and  circumstances 
are  not  the  same,  and  therefore  the  statute  does 
not  apply.  Of  course,  if  this  contention  of  the 
defendant  is  sound,  this  case  is  at  an  end,  and 
the  free  transportation  of  passengers  is  there- 
fore in  no  case  unlawful.  So  we  will  examine 
that  potrition  of  the  defendant,  first  in  order: 
What,  then,  in  respect  to  the  transportation  of 
passengers  in  connection  with  the  statute,  is 
meantoy  the  words  * 'substantially  similar  cir- 
cumstances and  conditions?"  It  cannot  be 
doubtedthatif  each  of  two  persons  desired  to 
ship  1,000  pounds  of  freight,  of  like  kind,  over 
a  railroad,  between  the  same  points,  and  at  the 
same  time,  the  company  must  render  the  same 
service  at  the  same  rate  to  both,  whether  one 
of  the  shippers  was  a  politician  with  a  "pull," 
or  a  "higher  officer,"  or  a  member  of  thelegis- 
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lature  or  of  Congress,  or  a  laborer.  Beyond 
question,  that  would  be  a  like  and  contempo- 
raneous service  in  the  transportation  of  a  like 
kind  of  traffic,  under  ''substantially  similar 
circumstances  and  conditions."  In  our  opin- 
ion, §4  of  the  act  in  plain  words  prohibits  the 
making  of  a  greater  charge  against  one  person 
than  against  another  for  a  like  and  contempo- 
raneous service  under  substantially  similar 
circumstances  and  conditions,  applicable  to  the 
carriage  of  both  passengers  and  property. 
The  language  is  so  clear  ''that  he  may  read 
who  runs."  In  contemplation  of  §  4  of  the 
statute,  the  only  possible  difference  between 
two  individuals  is  that  in  relation  to  the  size 
of  their  bodies;  but  this  can  have  no  bearing 
upon  the  matter  of  transportation,  as  the  dif- 
ference in  size  or  weieht  of  persons  (over  a 
certain  age)  has  not  yet  t)een  regarded,  in  the 
business* 'of  hauling  passengers,"  as  ground 
for  making  difference  in  passenger  rates. 
Boiled  down,  the  contention  of  the  defendant 
on  this  point  is  just  this:  If  one  person  should 
be  the  governor  of  the  state,  a  member  of  Con- 
gress, or  of  the  general  assembly,  or  a  leader 
m  what  is  called  the  business  or  the  social 
world,  and  the  other  is  an  ordinary  toiler  for 
his  bread,  a  case  of  substantially  dissimilar 
circumstances  and  conditions  exists,  and  the 
company  may  give  the  favored  ones  free  trans- 
portation for  their  influence,  and  charge  and 
receive  from  the  other  full  fare,  because  he 
has  no  influence.  Can  it  be  supposed  for  a 
moment  that  the  general  assembly  of  North 
Carolina  would  enact  a  law — a  law  purport- 
ing to  protect  the  great  body  of  the  people 
against  inequality  and  unjust  discrimination 
on  the  part  of  railroad  companies— based  on 
such  class  distinctions?  This  contention  of 
the  defendant,  if  it  could  be  maintained, would 
simply  divide  the  people  of  the  state,  not  into 
the  sheep  and  the  goats,  the  good  and  the  bad. 
and  reward  or  punish  them  by  giving  to  one  and 
withholding  from  the  others  free  passes,  but 
into  those  whose  influence  is  considered  val- 
uable to  the  corporation,  on  the  one  part,  and 
the  remainder  of  the  people,  on  the  other,  and 
then  giving  to  the  first-named  class  the  priv- 
ilege of  using  the  public  franchise  free,  while 
it  extorts  from  the  latter  the  full  rates  allowed 
by  law;  the  extortion  consisting  in  making  those 
least  able  to  bear  it  pay  the  cost  of  transport- 
ing the  well-to  do  and  infiuential.  That  po- 
sition of  the  defendant  cannot  be  maintained. 

We  will  now  consider  the  other  positions  of 
the  defendant: 

It  was  insisted  that  the  company  was  igno- 
rant of  the  provisions  of  the  law  in  respect  to 
the  prohibition  of  the  free  transportation  of 
passengers,  an(i  that  it  had  no  intention  to 
commit  the  offense  with  which  it  ischareed; 
and  counsel  dwelt  espHecially  upon  that  finding 
in  the  special  verdict  in  which  the  jury 
said:  "There  was  no  actual  intent  to  violate 
the  law  upon  the  part  of  the  officer  of 
defendant  issuing  the  pass."  Who  was 
the  officer  of  the  company  who  issued  the 
pass,  and  who  put  into  the  hands  of  the  dead- 
head passenger  the  piece  of  paper  which  se- 
cured his  free  transportation,  that  his  inten- 
tion should  be  inquired  into?  Probably  some 
local  attache.  Wnat  notice  does  the  law  take 
of  his  Intentions  or  purposes  in  the  matter  be- 
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fore  as?  The  thing  which  was  deDounced  b^ 
the  statute,  and  for  which  the  defendant  is 
indicted,  is  not  the  act  of  giving?  the  free  pass,— 
the  mere  handing  to  the  passenger  the  piece  of 
XMiper  on  which  was  written  a  privilege  of  riding 
free, — but  the  act  of  transporting  the  favored 
passenger  without  charge  or  the  payment 
of  fare.  The  law  would  be  violated  if  no  pass 
was  actually  issued,  if  the  passenger  was  car- 
ried free.  The  favored  passenger  might  be 
known  personally  to  the  conductor,  or  be  made 
known  to  hiro  by  preconcerted  signs,  or  mile- 
age books  distributed  gratis  or  sold  at  reduced 
rates;  and  in  other  ways  the  law  might  be 
violated.  But  we  leave  the  matter  of  the 
handing  over  by  the  officer  of  the  free  pass  to 
the  passenger,  and  his  intention  in  so  doing, 
as  it  has  no  bearing  in  the  case;  and  we  will 
take  up  the  question  of  the  intent  of  the  acting, 
working, planning  corporation  in  its  giving  the 
free  transportation. 

If  there  is  anything  well  settled  by  the  de- 
cisions of  this  court,  it  is  that,  wherever  an 
act  is  denounced  as  unlawful  by  statute,  the 
doing  of  that  act  constitutes  the  offense,  and 
the  intent  with  which  the  act  is  done  is  imma- 
terial; and  this  has  been  settled  law  for  a 
long  period  of  time.  In  the  case  of  State  v. 
King,  86  N.  C.  603,  the  court  said:** When 
an  act  forbidden  by  law  is  intentionally  done, 
the  intent  to  do  the  act  is  the  criminal  intent 
which  imparts  to  it  the  character  of  an  offense; 
and  no  one  who  violates  the  law,  which  he  is 
coDclusivelv  presumed  to  know,  can  be  heard 
to  say  that  ne  had  no  criminal  intent  in  doing 
the  forbidden  act."  In  State  v.  McBrayer,  98 
N.  C.  619,  it  is  held  that  when  the  statute 
plainly  forbids  an  act  to  be  done,  and  it  is 
done  bv  some  person,  the  law  implies  con- 
clusively the  guilty  intent,  although  the  of- 
fender was  honestly  mistaken  as  to  the  mean 
ing  of  the  law  he  violates.  In  Slate  v.  Voight, 
90  N.  C.  741,  the  court  said:  ''The  criminal 
intent  is  inseparably  involved  in  the  intent 
to  do  the  act  which  the  law  pronounces 
criminal."  To  the  like  effect  are  the  decisions 
in  StaU  v.  KitteUe,  110  N.  C.  560,  15  L.  R.  A. 
694;iStofev.  Downs,  116  N.  C.  1064;  State  v, 
Chuenhall,  106  N.  C.  676;  State  v.  Seopgins, 
107  N.  C.  969,  10  L.  R.  A.  542;  State  v.  Me- 
lean,  121  N.  C.  589.  It  is  to  be  observed 
that,  in  the  section  of  the  act  under  which 
this  defendant  was  indicted,  neither  the  word 
**  Intent,"  nor  any  word  synonymous  with  the 
word  **  intent,"  was  used.  The  act  simply 
denounced  the  unjust  discrimination  And, 
besides,  §  25  of  the  act  excepts  from  the  pro- 
visions of  g  4  certain  carefully  specified 
classea  of  persons  and  such  explicit  enum- 
eration of  the  excepted  classes  absolutely  and 
Dccessarily  excludes  all  other  persons.  It  is 
true  that  in  the  bill  of  indictment  the  word 
••wilfully"  was  used  in  connection  with  the 
discrimination,  and  it  was  insisted  for  the  de- 
fendant that  a  vicious  or  covinous  intent  on 
its  part  was  necessary  to  be  proved.  But  that 
did  not  follow,  even  if  such  intent  had  been 
alleged  in  the  indictment.  It  would  have 
iDeen  surplusage.  State  v.  Edwards,  90  N. 
C.  710;  State  v.  Keen,  95  N.  C.  647.  *'It  is 
only  where  the  statute  makes  the  particular 
intent  an  essential  element  of  the  crime  that 
it  need  be  charged  and  proved."  Stau  v.  Mc- 
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CaHer,  98  N.  C.  637.  As  to  the  plea  of  ignor- 
ance of  the  statute  in  reference  to  unjust  dis- 
crimination between  passengers,  it  is  only 
necessary  to  cite  some  of  the  numerous  deci- 
sions of  this  court  on  that  point.  In  State  v. 
Downs,  116  N.  C.  1064,  the  court  said:  '•  Ig- 
norance of  the  law  excuses  no  one,  and  the  vica- 
rious ignorance  of  counsel  has  no'greater  value." 
State  V.  Boyett,  32  N.  C.  (10  Ired.  L.)  886.  The 
law  does  not  encourage  is:norance  in  either. 
StaU  V.  Dickens,2  N.C.  (1  Hayw.)  406.  If  igno- 
rance of  counsel  would  excuse  violations  ot  the 
criminal  law, the  more  ignorant  counsel  could 
manage  to  be,  the  more  valuable  and  sought 
for,  in  many  cases,  would  be  his  advice.  But, 
how  is  it  possible  to  seriously  consider  that  the 
defendant  acted  in  this  matter  in  ignorance 
of  the  law.  It  is  not  too  much  to  say,  in  a  ju- 
dicial opinion,  that  the  defendant  is  repre- 
sented in  its  legal  department  by  many  of  the 
best  equipped  lawyers  in  the  country;  audit 
would  be  a  most  violent  presumption  to  say, 
or  even  to  think,  that  they  were  not  thor- 
oughly posted  as  to  the  laws,  state  and  Fed- 
era),  concerning  the  interests  and  liabilities  of 
their  clients  under  this  statute.  Through 
their  counsel,  the  defendant  must  have  been 
acquainted  with  the  act  of  Congress  concern- 
ing-interstate  commerce,  and  the  rulings  of 
the  Commission  (interstate)  upon  the  act;  and 
that  act,  in  §  2,  is  in  the  very  words  of  the 
fourth  section  of  the  act  of  our  general  as- 
sembly (Acts  1891,  chap.  820), — the  law  under 
which  the  defendant  is  indicted.  The  de- 
fendant could  hardly  be  ignorant,  in  fact,  of 
the  decided  cases  reported  by  the  Interstate 
Commerce  Commission  on  the  matters  about 
which  the  defendant  is  before  the  court.  In  the 
case  of  Griffeey.  Burlington  <fe  M.  River  R.  Co. 
in  Nebraska,  before  that  commission  (2  Inters. 
Com.  Com.  801)  [2  Inters.  Com.  Rep.  194],~ 
the  report  and  opinion  filed  nearly  ten  years  ago. 
— it  was  held,  in  effect, that  free  transportation 
to  a  passenger  was  in  contravention  of  §2  of 
the  Act  (United  States)  to  Regulate  Commerce; 
that  section  being,  as  we  have  said,  identical 
with  §  4  of  the  act  of  our  general  assembly 
of  1891.  In  the  same  volume  (page  859  [v 
Inters.  Com.  Rep.  248])  in  the  case  of  Slater  v. 
Northern  P,  R.  Co.  it  was  declared  that  free 
transportation,  furnished  on  an  annual  pass, 
to  a  person  not  embraced  in  one  of  the  excepted 
classes,  was  illegal.  In  that  case, it  was  further 
said  by  the  Commission:  "Carriers  can  reward 
persons,  not  in  their  stated  and  regular  employ- 
ment, for  occasional  services,  or  for  benefits 
indirectly  received,  in  other  and  better  ways 
than  by  furnishing  them  with  free  transporta- 
tion. ...  It  may  be  said  that  a  pass  costs  the 
carrier  little  or  nothing,  and  that,  when  the 
goodwill  and  occasional  good  words  of  a 
person  who  is  able  to  influence  the  direction 
of  traflac  can  be  obtained  so  cheaply,  it  is  a 
hardship  to  prevent  the  carrier  from  making 
use  of  the  opportunity;  but  the  evils  in  the  un- 
restricted employment  of  free  passes  by  com- 
mon carriers  had  grown  so  great,  and  had 
become  so  apparent,  both  to  the  public  and  to 
the  carriers  themselves,  that  it  was  deemed  by 
Congress  to  be  absolutely  necessary  to  eradicate 
the  whole  system  from  interstate  commerce,  in 
order  to  put  an  end  to  the  abuses  which  had 
grown  beyond  the  limits  of  any  other  regula- 
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tion  or  coDtrol.  The  law  was  framed,  accord- 
iDj^ly,  prohibiting  the  giving  of  free  transpor- 
tation to  passengers  carried  under  substantially 
similar  circumstances  and  conditions,  as  an 
unjust  discrimination  under  the  general  terms 
employed;  with  only  the  exceptions  made  in 
§  22.  ..."  In  the  Third  Annual  Report  of 
the  Interstate  Commerce  Commission  (yol.  8, 
p.  800  [2  Inters.  Com.  Rep.  667]  tiled  Novem- 
ber  80,  188U),  it  is  stated  that  "the  statute 
[Interstate  Commerce  Act]  undoubtedly  was 
framed  to  prohibit  passes  or  free  transporta- 
tion of  persons,  as  one  of  the  forms  of  unjust 
discrimination,  favoritism,  and  misuse  of  cor- 
porate powers  that  had  grown  into  an  abuse  of 
large  proportions,  and  become  demoralizing  in 
its  influence,  and  detrimental  to  railroads,  ^th 
in  loss  of  revenue  and  in  provoking  public 
hostility.  One  of  the  minor  and  meaner  phases 
of  this  abuse  is  the  distinctive  preference 
shown  in  various  ways  by  employees,  both  in 
service  and  civility,  to  holders  of  passes,  as  if 
discrimination  by  free  carriage  includes  dis- 
crimination in  treatment  of  passengers.  It  is 
well  known  that  persons  who  were  carried  free 
were,  to  a  large  extent,  precisely  the  persons 
who  had  no  claim  whatever  to  such  favors. 
They  were  officials  and  others,  from  whom 
free  passes  might  be  expected  to  secure  recip- 
rocal favors,  and  men  of  wealth  and  promi- 
nence, who  rode  at  the  expense  of  others  less 
able  to  pay,  or  the  passes  were  given  to  influ- 
ence business.  In  nearly  all  cases  not  specially 
exempted  by  the  act,  the  motive  in  demanding 
or  in  giving  them  was  one  deserving  of  no 
favor.  .  .  .  The  principle  of  equality  un- 
der like  conditions  for  the  traveling  public  had 
been  grossly  violated  by  the  railroads.  Fav- 
ored persons  or  classes  of  persons  had  been 
furnished  free  transportation  at  the  expense  of 
the  general  public  by  higher  general  charges 
to  reimburse  for  gratuitous  carriage."  It  is  of 
interest  to  observe  that  it  appears  from  that  re- 
port that  the  returns  of  the  railroad  companies 
embraced  therein  show  the  largest  number  of 
interstate  free  passes  issued  were  designated  as 
"complimentary."  The  next  most  numerous 
class  embraced  steamship  and  transportation 
lines,  officers  (Federal,  state,  and  municipal), 
palace  car  companies,  and  newspapers.  Of 
state  free  passes,  the  largest  number  were  is- 
sued to  members  of  legislatures;  drovers  with 
"complimentaries,"  next;  and  United  States, 
state,  and  municipal  officers,  newspapers,  and 
shippers,  next  in  numbers.  In  the  investiga- 
tion of  this  subject,  as  it  affected  the  Boston  & 
M.  R.  Co.  (5  Inters.  Com.  Com.  69  [3  Inters. 
Com.  Rep.  717],  Dec.  1891),  it  was  decided  by 
the  Commission  that  the  giving  of  free  passes  to 
others  than  those  embraced  in  the  exceptions 
was  illegal.  The  opinion  of  the  Commission 
was  in  the  following  words:  * 'The  construc- 
tion we  give  to  ^  2  of  the  Act  to  Regulate  Com- 
merce is  that,  where  the  service  by  the  carrier 
subject  to  the  act  \b  'like  and  contemporaneous' 
for  different  passengers,  the  charge  to  one  of  a 
greater  or  less  compensation  than  to  another 
constitutes  unjust  discrimination,  and  is  un- 
lawful, unless  the  charge  of  such  greater  or 
less  compensation  is  allowed  under  the  excep- 
tions provided  in  §  22,  and  that,  where  the 
traffic  is  *under  substantially  similar  circum- 
stances and  conditions'  in  other  respects,  it  is 
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not  rendered  dissimilar,  within  the  meaning 
of  the  statute,  by  the  fact  that  such  passengers 
hold  unlike,  or,  as  sometimes  termed,  unequal, 
official,  social,  or  business  positions,  or  belong 
to  different  classes,  as  they  ordinarily  exist  in 
a  community,  or  are  arbitrarily  created  by  the 
carrier.  Under  this  construction  of  the  act, 
the  practice  of  the  defendant  in  giving  free 
transportation,  such  as  it  concedes  was  issued 
to  'gentlemen  long  eminent  in  the  public  serv- 
ice,' 'higher  officers  of  states,  and  prominent 
officials  of  the  United  States,'  'members  of 
legislative  railroad  committees,'  'persons  whose 
goodwill  is  important  to  the  corporation,'  is 
unwarranted,  unless  the  favored  person  also 
comes  under  some  exception  specified  in  §  22 
of  the  Act  to  Regulate  Commerce."  In  this  mat- 
ter it  was  that  Mr.  Richard  Olney  (afterwards 
attorney  general  under  Mr.  Cleveland),  who 
represent^  the  Boston  &  Maine  Railroad  Com- 
pany, stated  in  his  brief  that  Mr.  Chandler, 
who  brought  the  proceeding  for  the  People, 
was  inspired  to  make  the  charges  in  the  com- 
plaint by  "personal  spite  and  political  consid- 
erations." The  report  goes  on,  however,  to 
say  that  Mr.  Chandler  made  a  reply  not  with- 
out interest  or  point.  In  the  same  decision  the 
Commission  said  further:  'Other  utterances 
and  decisions  of  the  commission  to  the  same 
legal  effect  have  been  made  every  year  since  its 
organization,  and  its  construction  of  the  act 
has  been  indicated  by  its  repeated  recommen- 
dations to  Congress  to  add  other  classes  of  per- 
sons to  the  exceptions  (as  they  were  always 
regarded  by  the  Commission)  contained  in  §22. 
We  And  not  only  these  views  held  by  the  Com- 
mission from  its  organization,  but  by  the 
Federal  courts,  when  the  question  has  arisen." 
The  case  of  Uartey  v.  LoninviUe  dt  ^.  R,  Co. 
reported  in  5  Inters.  Com.  Com.  153  [8  Inters. 
Com.  Rep.  798],  closes  with  the  following 
declaration:  "The  fundamental  and  pervad- 
ing purpose  of  the  law  is  equality  of  treatment. 
It 'assumes  that  the  railroads  are  engaged  in  a 
public  service,  and  requires  that  service  to  be 
impartially  rendered.  It  asserts  the  right  of 
every  citizen  to  use  the  agencies  which  the  car- 
rier provides  on  equal  terms  with  all  his  fel- 
lows, and  finds  an  invasion  of  that  right  in 
every  unauthorized  exemption  from  charges 
commonly  imposed.  No  form  of  favoritism 
and  no  species  of  partiality  seem  more  odious 
or  indefensit)le.  than  that  which  accords  to 
personal  influence  or  public  station  privileeea 
not  enjoyed  by  the  community  at  large.  The 
free  carriai^e  of  certain  persons  merely  be- 
cause they  occupy  official  positions  or  have  ac- 
quired some  measure  of  distinction,  offends 
the  rudest  conception  of  equality,  and  contra- 
venes alike  the  policy  and  the  provisions  of  the 
statute." 

As  to  the  last  position  of  the  defendant  (that 
is,  the  alleged  practical  construction  which  the 
common  carriers  and  the  favored  passengers 
have  put  upon  the  statute, — the  first  giving  and 
the  last  receiving  free  transportation  just  as 
thev  did  before  the  enactment  of  the  statute, 
and,  assuming  that  the  general  community  have 
adopted  that  as  the  proper  construction  of  the 
law),  we  have  nothing  to  say,  except  that  it 
would  seem  to  all  reasonable  minds  that  such 
a  construction  could  not  f^ethe  pj-operone,  and 
that  the  law,  as  often  construed  by  the  Inter- 
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state  Commerce  Commission,  which  construc- 
tioD  seems  true  to  us,  is  a  just  aud  wholesome 
law.  Id  the  face  of  the  clearly  expressed  pro- 
yisioDS  of  the  law,  and  ia  the  face  of  the  re- 
peated coostructioDs  of  that  part  of  the  Federal 
statutes  regulating  interstate  commerce,  which 
is  in  precisely  the  same  words  in  which  our 
statute  is  framed  upon  the  point  now  before  us, 
the  defendant  took  its  chances.  It  has,  in 
doing  so,  violated  the  criminal  law  of  the  state 
and  must  abide  the  consequences,  as  all  others 
ought  to  do  who  break  the  laws.  It  must  be 
presumed  that  common  carriers  know  well 
what  they  are  doing  in  this  matter.  They  are 
not,  and  neither  do  they  wish  to  be  considered, 
charitable  institutions.  They  are  corporations 
formed  for  profit  and  gain.  And  wheneyer 
they  grant  a  thing  of  value, — free  transporta- 
tion to  a  passenger  not  embraced  in  the  ex- 
cepted classes  specified  in  the  act, — they  must 
be  acting,  as  they  think,  on  business  principles, 
expecting  a  return  up(yi  their  investments.  If 
in  pursuing  their  business  interests  they  violate 
the  law,  they  must  abide  the  result. 

There  is  no  error,  and  the  judgment  U  af- 
firmed, 

Donfi^Iast  J.,  dissenting: 

I  feel  compelled  to  dissent  from  the  jjudg- 
ment  of  the  court,  but  in  doing  so  I  wish  to 
.express  my  unqualified  concurrence  in  the  able 
opinion  of  Justice  Montgomery,  except  in  so 
far  as  it  necessarily  conflicts  with  what  is  said 
herein.  That  free  transportation,  under  what- 
ever device  it  may  be  given,  is  prohibited  by 
the  act  of  1891,  unless  covered  by  the  statutory 
exceptions,  is  unquestionable,  and  I  am  glad 
that  it  has  now  been  settled  by  a  unanimous 
court.  Such  a  construction  is  in  strict  accord- 
ance with  the  settled  rules  of  judicial  interpre- 
tation and  with  the  highest  principles  of  public 
policy.  It  is  currently  reported  that  100.000 
passes  were  issued  in  the  state  of  North  Caro- 
lina within  the  year  1897.  Of  our  three  lead- 
ing railroad  systems,  one  reported  over  15,000 
passes  issued,  while  another  reported  30,000. 
The  defendant  herein,  the  largest  system  of  all 
and  having  a  direct  pecuniary  interest  of  vital 
importance  before  the  legislature,  refused  to 
make  any  report,  relying  upon  its  legal  exemp- 
tion from  compulsory  self  crimination.  Tak- 
ing the  estimate  of  100,000  passes  as  correct,  as 
it  is  397  miles  from  Raleigh  to  Murphy,  on  the 
west,  and  still  further  to  Elizabeth  City,  on  the 
east,  it  is  fair  to  assume  that  each  pass  would 
represent  at  least  100  miles  of  travel,  equal  to 
$3.25  in  fare.  This  would  represent  the  equiv- 
alent of  $325,000  a  'year  given  to  somebody, 
but  to  whom  we  do  not  know,  and  for  what 
purpose  we  need  not  inquire.  These  figures 
may  not  be  correct,  but  tbey  are  the  best  ob- 
tainable under  the  circumslances.  It  is  need- 
less to  suppose  that  transportation  of  such  great 
pecuniary  value  would  be  given  without  some 
return,  either  present  or  prospective;  and,  in 
any  aspect  its  continuance  would  be  unjust  to 
the  public  interest,  and  dangerous  to  the  public 
welfare.  Free  transportation  to  so  large  an 
amount  would  necessarily  place  an  additional 
burden  upon  the  traveling  public  to  make  up 
the  deficiency,  while  its  irresponsible  distribu- 
tion would  1)0  a  serious  menace  to  public  mor- 
ality. So  far,  I  fully  concur  in  the  opinion  of 
41  L.  R.  A. 


the  court;  but,  to  convict  a  person  charged 
with  crime,  it  is  requisite  not  only  to  deter- 
mine that  a  crime  is  committed,  but  also  that 
the  defendant  is  guilty  of  the  crime.  The  de- 
fendant here  admits  the  free  transportation, 
but  pleads  want  of  intent.  Ordinarily  the  ad- 
mission of  the  forbidden  act  would  be  conclus- 
ive evidence  of  guilt;  as  in  misdemeanors  at 
least,  the  intent  to  commit  the  act  is  the  crim- 
inal intent,  unless  the  statute  itself  constitutes 
the  intent  the  gravamen  of  the  offense.  In 
this  action,  however,  there  seem  to  me  so  many 
peculiar  circumstances  that  have  never  hap- 
pened before,  and  may  never  happen  again,  aa 
to  take  the  case  out  of  the  usual  rules  of  con- 
struction, and  force  us  to  regard  it  Bui  generic. 
If  the  act  itself  forbade  the  issuing  of  passes  in 
express  terms,  it  would  be  an  end  of  the  ques- 
tion. But  it  does  so  only  by  implication,  as  is 
shown  in  the  opinion  of  the  court.  It  is  true, 
it  seems  to  us  a  clear  and  necessary  implication; 
but  it  evidently  did  not  seem  so  to  the  higher 
officers  of  state  and  members  of  the  legislature 
who  accepted  these  passes.  We  can  scarcely 
ask  a  clearer  insight  into  the  law,  and  a  nicer 
sense  of  propriety  from  the  soulless  corporation 
than  we  do  from  those  who  make  and  enforce 
the  law.  This  act  was  ratified  March  5,  1891, 
— more  than  seven  years  ago.  Since  then  we 
have  had  four  different  legislatures,  three 
governors,  and  seven  different  railroad  com- 
missioners, as  well  as  two  complete  sets  of 
solicitors.  I  do  not  mean  to  impute  any  im- 
proper motive  to  these  men,  many  of  whom  I 
personally  know,  and  whose  names  and  char- 
acters are  too  well  known  to  need  any  vin- 
dication from  me;  but  is  it  not  possible  that 
the  defendant  may  have  been  honestly  misled 
in  issuing  passes  to  them,  from  the  mere  fact 
that  they  would  receive  them?  Tbe giving  of 
a  pass  is  only  malum  prohibitum^  and  not 
malum  in  te,  and  is  neither  as  to  the  one  that 
receives  it.  There  is  nothing  innately  wrong  in 
it,  further  than  that  it  is  prohibited  by  law,  and 
may  lead  to  dangerous  abuses.  Moreover,  §  5 
of  the  act  under  consideration  provides  that  the 
railroad  commissioners  "shall  make  such  just 
and  reasonable  rules  and  regulations  as  may  be 
necessary  for  preventing  unjust  discrimination 
in  the  transportation  of  freight  and  passengers 
on  tbe  railroads  in  the  state."  It  was  the  im- 
perative duty  of  the  commission,  without  any 
outside  suggestion,  to  make  all  just  rules 
necessary,  for  carrying  out  all  the  provisions 
of  the  act.  the  proper  enforcement  of  which 
was  the  .sole  object  of  their  official  existence. 
We  have  held,  in  State,  Caldwell,  v,  Wilson, 
121  N.  0.  425. 472,  that  the  commission  is  an  ad- 
ministrative, and  not  a  judicial  court:  and  this 
view  is  still  more  strongly  expressed  by  the 
Supreme  Court  of  the  United  States  in  Reagan 
V.  Farmers*  Loan  &  T.  Co.  154  U.  S.  362,  894. 
38  L.  ed.  1014,  1023,  4  Inters.  Com.  Rep.  560, 
568,  where  it  says:  "Such  a  commission  is 
merely  an  administrative  board  created  by  the 
state  for  carrying  into  effect  tbe  will  of  tbe 
state  as  expressed  by  its  legislation."  It  is  their 
duty  to  actively  enforce  the  law,  and  to  pre- 
vent, and,  if  necessary,  prosecute,  all  viola- 
tions thereof  that  may  come  to  their  knowl- 
edge in  any  manner.  They  are  tbe  active  in- 
struments of  its  enforcement,  and  are  not 
merely  required  to  construe  it  upon  a  sworn 
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complaint.  For  the  purposes  of  their  creative 
act  they  are  the  grand  inquest  of  the  state, 
and  should  diligently  incjuire,  and  true  pre- 
sentment make,  of  all  its  violations.  Any 
other  construction  of  their  powers  and  duties 
would  destroy  their  usefulness,  and  make  the 
Commission  a  mere  excrescence  upon  the  ju- 
dicial system  of  the  state.  As  a  court,  their 
powers  are  very  limited;  but  as  a  Commission 
they  are  charged  with  grave  and 'responsible 
duties  of  the  greatest  importance  to  the  state, 
and  are  clothed  with  ample  powers/or  their 
performance.  While  they  may  be  compelled 
to  appeal  to  the  courts  for  the  ultimate  en- 
forcement of  their  decisions,  they  possess 
powers  beyond  the  jurisdiction  of  any  court, 
and"  which,  if  properly  exercised,  may  be 
made  of  inestimable  value  to  the  people.  The 
mere  fact  of  thorough  investigation,  and  con- 
sequent publicity,  of  existing  abuses,  will 
strongly  tend  to  their  correction.  The  jury 
find  in  their  special  verdict  "that  the  officer  of 
defendant  who  issued  the  annual  pass  was  ad- 
vised by  counsel  and  by  members  of  the  rail- 
road commission  that  he  was  not  violating  the 
law  of  the  state;"  "that  there  was  no  actual 
intent  to  violate  the  law  upon  the  part  of 
the  officer  of  defendant  issuing  the  pass." 
They  further  find  that  during  the  year  1897 
passes  were  issued  to  members  of  the  railroad 
commission,  which,  using  the  plural,  must 
mean  a  majority  of  the  commission,  of  whom 
there  are  only  three.  In  a  case  of  doubt, 
where  the  act  was  not  expressly  prohibited  in 
words  by  the  statute,  to  whom  better  could 
the  defendant  have  gone  thnn  to  those  charged 
in  express  terms  with  its  enforcement?  What 
more  positive  answer  could  it  have  received 
than  the  answer  of  a  majority  of  the  commis- 
sion that  it  was  not  unlawful,  coupled  with 


the  personal  acceptance  of  a  pass?  I  do  not 
question  the  integrity  of  the  commissioners. 
They  were  doubtlesa  honestlv  mistaken, — mis- 
led, perhaps,  by  the  universal  custom  through- 
out the  United  States;  but  so,  also,  may  have 
been  the  defendant.  Is  it  not  fair  to  say  that 
it  was  innocently  misled?  The  possible  re- 
sults of  an  adverse  decision  to  the  defendant 
are  practically  beyond  calculation.  If  it  has 
issued  50,000  passes  a  year  for  the  two  years 
within  the  statute,  It  is  not  probable  that  over 
40,000  were  issued  to  the  excepted  classes, 
leaving  at  least  60,000  violations  of  law.  Tbis 
would  subject  it  to  penalties  of  which  the 
minimum  would  be  $60,000,000  and  the  max- 
imum $300,000,000.  It  is  true  this  may  not 
be  the  result.  Solicitors  may  not  prosecute. 
The  executive  may  pardon,  or  the  legislature 
may  condone.  But  with  this  I  have  nothing 
to  do.  Upon  the  special  verdict  rendered  in 
this  case,  and  in  view  of  the  exceptional  cir- 
cumstances that  force  ihemselves  upon  our 
attention,  I  think  that  the  defendant  should 
be  held  not  guilty,  purely  upon  the  ground  of 
intent.  This  would  end  thie  matter,  as  here- 
after there  would  be  no  honest  mistake.  As 
this  court  has  now  held  that  free  transporta- 
tion outside  of  the  excepted  classes  is  a  viola- 
tion of  the  act,  no  matter  under  what  form  or 
device  it  may  be  given,  the  mere  performance 
of  the  act  will  hereafter  be  deemed  conclusive  • 
evidence  of  its  guilty  intent.  I  am  aware  that 
in  arriving  at  my  conclusions  I  have  been 
forced  to  ignore  some  of  the  general  rules  of 
judicial  construction,  but  under  the  excep- 
tional circumstances,  appealing  so  strongly  to 
my  judgment,  I  do  not  feel  that  we  should 
permit  the  bar  sinister  of  an  ironclad  rule  of 
interpretation  to  lie  in  cold  obstruction  across 
the  conscience  of  the  court. 
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WELLS-STONE    MERCANTILE    COM- 
PANY, Appi., 

V. 

G.  A.  GROVER  et  aL,  Respia. 

(7  N.  D.  460.) 

*1.    An  insolvent  debtor  made  a  deed  of 
trust,  in  which  his  creditors  Joined.   By 

the  terms  of  the  deed,  the  trustee  was  to  contioue 
the  business  of  the  debtor  as  loDf?  as  be  should 
deem  it  for  tbe  interests  of  the  creditors  so  to  do. 
The  entire  manairement  and  control  of  tbe  busi- 
ness were  intrusted  to  him.  Whenever  tbe  trus- 
tee deemed  it  best  to  discontinue  tbe  business, 
tbe  property  was  to  be  sold,  and  the  claims  of  all 
the  creditors  sifrning  tbe  deed  were  to  be  paid 
from  the  proceeds;  the  surplus,  if  any,  to  go  to 
the  debtor.  Held,  that  tbe  creditors  signing  the 
deed  did  not  thereby  render  themselves  the  real 
proprietors  of  the  business,  and,  therefore,  that 
they  were  not  liable  to  creditors  of  whom  tbe 
trustee  had  purchased  goods  in  the  prosecution 
of  such  business.    The  relation  created  by  tbe 

*Headnotes  by  Corliss,  Ch.  J. 


Note.— The  important  question  cited  in  the 
above  case  seems  to  be  a  novel  one  in  tbis  cpuntr}'- 
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instrument  was  that  of  trustee  and  beneficiary, 
and  not  that  of  principal  and  agent. 

8.  Ordinarily  a  trustee  is  himself  per- 
sonally liable  on  all  contracts  made  by  him 
as  trustee. 

8.  In  exceptional  cases  he  may,  by  ex- 
press contract,  prevent  his  becoming  per- 
sonally responsible:  charging  tbe  liability  on  the 
trust  fund  itself. 

4.   Even  when  this  has  not  been  done  the 

creditor  may,  under  peculiar  circumstances,  pro- 
ceed  against  the  trust  property,  either  in  the 
hands  of  the  trustee,  or  of  the  beneficiary  him- 
self. 

(May  10, 1888.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  District  Court  for  Cass  County  in 
favor  of  defendants  in  a  proceedine  brought 
to  recover  the  purchase  price  of  goods  sold  to 
a  trustee  who  was  carrying  on  business  for  the 
benefit  of  defendants.     Affirmed, 

The  facs  are  stated  in  the  opinion. 

Messrs.  Newman,  Spalding,  St  Stam- 
ban^h,  for  appellant: 

Every  contract  by  which  the  possession!  of 


1898. 
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personal  property  is  transferred  as  security 
only  is  to  be  deemed  a  pledge. 

Kev.  Codes,  ^  4745. 

These  goods  were  purchased  for  the  purpose 
of  resale,  for  the  purpose  of  carrying  on  a  gen- 
eriJ  merchandising  business  at  retail  for  profit, 
the  profits  to  inure  to  the  benefit  of  Grover  and 
his  creditors. 

Grover  and  his  creditors  became  partners, 
and  Jones  became  the  agent  of  the  partnership. 

Qlea%an  v.  McKay,  134  Mass.  419;  Phillips  y. 
Bialchford,  137  Mass,  5dO. 

MesttTS.  Morrill  ft  Eng^mcU  Newton  ft 
Smith*  and  John  £•  Greene  for  respond- 
ents. 

Corliss,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  are  sought  to  be  held  liable 
for  goods  sold  to  the  trustee  under  an  instru- 
ment creating  a  trust.  The  theory  of  plain- 
tiff's counsel  is  that  in  the  purchase  of  such 
§oodB  the  trustee  was  the  mere  agent  of  the 
efendants,  who  themselves  were  the  real 
traders  on  whose  behalf  the  business  was  be- 
ing carried  on.  It  is  therefore  obvious  that 
the  decision  on  this  appeal  will  turn  upon  the 
construction  of  the  writing  in  which  such  trust 
is  expressed.  G.  A.  Grover,  a  merchant  doing 
business  in  this  state,  l)ecomiog  embarrassed, 
transferred  to  Albert  E.  Jones,  as  trustee,  all 
his  property,  for  the  benefit  of  his.  creditors,  to 
be  converted  by  such  trustee  into  cash,  for  the 
parpose  of  paying  his  debts.  All  his  creditors 
executed  the  trust  instrument,  they  being 
named  therein  as  parties.  The  trustee  was  au- 
tborized  by  the  writing  to  malie  new  pur- 
chases, and  carry  on  the  business,  should  he 
deem  this  course  wise.  It  is  on  this  portion  of 
the  InAtrument  that  plaintiff  rests  its  claim  that 
in  making  such  purchases  the  trustee  acted  as 
agent  for  the  creditors.  This  action  is  against 
such  creditors,  to  recover  the  value  of  goods 
purchased  of  the  plaintiff  by  the  trustee  in  the 
exercise  of  the  discretion  vested  in  him  by  the 
trust  deed  to  continue  the  business.  As  it  is 
indispensable  to  the  correct  understanding  of 
the  case,  we  quote  in  full  that  part  of  the  in- 
strument which  relates  to  the  future  prosecu- 
tion of  the  business  by  the  trustee:  "The  said 
party  of  the  second  part  shall  have  power  to 
continue  said  general  merchandise  business, 
and  to  sell  the  slock  of  general  merchandise  at 
private  sale  and  in  the  usual  course  of  trade, 
and  to  replenish  said  stock  of  merchandise 
with  such  articles  of  staple  goods  as  may  be 
neceHsarj  to  successfully  continue  business; 
and  such  power  shall  continue  so  long  as  said 
party  of  the  second  part  shall  be  of  the  opinion 
that  the  interests  of  said  creditors  will  be  best 
subserved  by  that  method  of  executine  said 
trust.  Said  parties  of  the  third  part,  in  con 
sideration  of  said  provisions  herein  made  for 
the  payment  of  their  respective  demands 
against  said  party  of  the  first  part,  have 
agreed  to,  and  do  hereby,  grant  to  him  an  ex- 
tension of  eighteen  months'  time,  from  the  date 
hereof,  within  which  to  pay  his  debts;  and  no 
attempt  shall  be  made  by  them,  or  either  of 
them,  to  enforce  payment  of  any  of  said  debts 
by  any  legal  proceedings  during  the  period  of 
such  extension.  And  the  said  above-mentioned 
'secured  creditors'  hereby  agree,  immediately 
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upon  the  execution  and  delivery  of  this  deed  of 
trust,  to  surrender  to  said  party  of  the  second 
part  all  securities  which  they  hold  for  their 
said  claims;  and  such  of  said  'secured  credit- 
ors' as  have  liens  upon  the  real  or  personal 
property  of  said  party  of  the  first  part  by  virtue 
of  any  mortgages  or  execution  levies  \hereon 
agree  to  forthwith,  and  upon  the  delivery  of 
this  deed  of  trust,  release  their  liens  and  the 
levies  of  their  executions  upon  said  property. 
Said  party  of  the  first  part  shall  and  will  do  all 
he  reasonably  can  to  assist  said  trustee  in  real- 
izing the  amount  of  said  debts  as  fast  as  prac- 
ticable: provided,  however,  that  all  things 
done  by  said  parly  of  the  first  part  with  refer- 
ence to  said  business  and  the  management 
thereof  shall  be  under  the  supervision  and  di- 
rection of  said  trustee,  and  that  for  such  seiV- 
ices  as  said  first  party  shall  render  with  refer- 
ence thereto  he  shall  make  no  charge,  other 
than  for  actual  necessary  living  expenses. 
Said  trustee  shall  operate  and  manage  said 
business  in  the  ordinary  way  of  retail  trade, 
unless  and  until  he  shall  become  satisfied  that 
the  interests  of  said  creditors  will  be  best  sub- 
served by  closing  out  said  business,  and  by  dis- 
posing of  said  property,  both  real  and  personal, 
at  forced  sale.  If  at  any  time  said  trustee  shall 
conclude  that  more  money  can  be  realized 
from  said  property,  or  from  any  portion  or 
class  thereof,  by  public  sale,  than  by  sales  in 
the  ordinary  way  of  retail  trade,  then  and 
in  that  event  he  is  hereby  authorized  and  em- 
powered to,  and  may,  close  out  said  trust  in 
the  manner  usual  under  the  ordinary  assign- 
ment for  the  benefit  of  the  creditors  under  the 
laws  of  the  state  of  North  Dakota." 

At  the  outset  we  desire  to  answer  the  argu- 
ment of  counsel  for  plaintiff,  that  unless  this 
action  will  He  the  plaintiff  is  without  redress. 
We  are  of  the  contrary  opinion.  If  the  trust 
is  valid, — and  that  point  does  not  seem  to  be 
controverted. — then  the  trustee  became  person- 
ally liable  on  every  contract  made  by  him  in 
the  discharge  of  the  trust.  He  is  to-day  liable 
to  the  plaintiff  for  the  value  of  the  very  goods, 
the  value  of  which  it  is  seeking  to  recover  in 
this  action.  In  dealing  with  the  business 
world,  a  trustee  cannot  escape  personal  liabil- 
ity unless  he  lawfully  restricts  his  liability  in 
the  contract  itself.  He  is  not  in  the  position 
of  a  mere  agent,  and  therefore  knowledge  on 
the  part  of  tbe  creditor  that  the  trustee  is  act- 
ing only  as  such  will  not  enable  the  latter  to  in- 
sist that  such  creditor  shall  look  to  only  the 
trust  estate  for  his  pay.  It  is  true  that  the  trus- 
tee may  claim  reimbursement  from  tbe  funds 
in  his  hands  for  any  proper  expenditure  made 
by  him  in  the  execution  of  the  trust;  and  this 
equity  is  the  foundation  of  the  right  of  the 
creditor,  under  peculiar  circumstances,  to  pro- 
ceed directly  against  the  trust  property  itself. 
See  lletcitt  v.  Phelps,  105  U.  S.  893,  26  L.  ed. 
1072;  Olopton  v.  Oholaon,  53  Miss.  466;  Norton 
V.  Phelps,  54  Miss.  471;  lie  Johnson,  L.  R.  15 
Ch.  Div.  548;  Dowse  v.  Gorton,  L.  R.  40  Ch. 
Div.  536;  Mason  v.  Pomeroy,  151  Mass.  164, 
167,  7  L.  R.  A.  771.  That  the  trustee  is  him- 
self personally  liable  is  well  settled:  and  the 
general  rule  is  that  the  creditor  cannot  claim 
any  lien  on,  or  equitable  right  in,  the  trust  es- 
tate, but  must  look  entirely  to  the  trustee  and 
I  his  individual  property  for  his  pay.    Hevoitt  v. 
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PMps,  105  U.  S.  898.  26  L.  ed.  1072:  Clopton 
V.  Gholaon,  58  Miss.  466;  Norton  v.  Phelps,  54 
Misu.  471;  Kedian  v.  Hopt,  33  Hun,  145;  Neic 
V.  Nieoll,  78  N.  Y.  127;  Austin  v.  J/t^wr<?,  47 
N.  Y.  360;  PeopU,  Wallace,  v.  Abbott,  107  N. 
Y.  225;  Eaekman  v.  Magvire,  20  Mo.  App. 
286;  2[//xt/o  y.  i/m^2,  151  Mass.  481;  Odd  Fel- 
loves  Hall  Asm.  v.  McAllister,  158  Mass.  292, 11 
L.  R.  A.  172;  Mason  v.  Pomeroy,  151  Mass. 
164,  167,  7  L.  R.  A.  771;  QUI  7.  Carmine,  55 
Md.  339;  Burt  v.  fiwi^  [1895]  1  Q.  B.  276.  Of 
course,  the  parties  may  agree  that  the  trustee 
shall  not  be  held  personally  on  the  contract, 
but  that  only  the  trust  estate  itself  shall  be 
chargeable  with  the  debt.  In  such  a  case,  if 
the  instrument  creating  the  trust  authorizes 
this  to  be  done,  or  even  when  it  does  not  give 
^ch  authority,  if  the  circumstances  are  pecu- 
liar, the  trustee  is  not  bound,  but  the  fund  is. 
New  V.  Nicoll,  78  N.  Y.  127;  Gilt  v.  Carmine, 
65  Md.  839,  342,  843.  These  considerations 
make  it  plain  (hat  plaintiff  is  not  without 
remedy  in  case  we  hold  that  these  defendants 
are  not  liable.  As  they  have  themselves  con- 
sented that  the  property  which  otherwise 
would  have  gone  to  pay  their  demands  should 
be  left  in  the  hands  of  the  trustee  for  a  season, 
subject  to  all  the  risks  of  trade,  they  cannot 
complain  if  the  venture  proves  a  failure,  and, 
instead  of  resulting  in  an  increase  of  their  divi- 
dends, actually  lea.ds  to  the  diminution,  or 
even  the  total  loss,  thereof.  They  are  not  en- 
titled to  any  portion  of  the  property  until  all 
proper  expenditures  made  by  the  trustee  have 
been  repaid  to  him.  And  if  he  should  distrib- 
ute the  estate,  leaving  unpaid  any  of  the  debts 
incurred  by  him  in  the  execution  of  the  trust, 
we  have  no  doubt  that  a  court  of  chancery 
would  subrogate  the  creditors  to  his  equity, 
and  allow  them  to  follow,  in  the  hands  of  those 
who  had  received  the  property,  the  portion  of 
the  assets  which  had  been  paid  to  them  by  the 
trustee.  And  even  while  the  trust  property  is 
still  in  the  hands  of  the  trustee,  those  who  bad 
dealt  with  the  trustee  as  such  might,  under 
special  circumstances,  obtain  a  decree  impress- 
ing upon  such  property  an  equitable  lien  in 
their  behalf.    See  cases  6rst  above  cited. 

We  now  turn  to  the  crucial  point  in  the  case. 
What  relation  did  the  creditors  who  signed  the 
trust  deed  thereafter  sustain  to  the  business 
carried  on  thereunder?  Were  they  themselves 
the  proprietors  of  such  business?  We  think 
not.  It  is  true  that  they  had  an  interest 
therein.  But  such  interest  did  not  differ  from 
the  interest  of  any  creditor  in  the  successful 
prosecution  of  a  business  by  his  debtor.  While 
this  property  was  still  und^r  the  control  of  the 
debtor  all  of  these  creditors  were  interested  in 
its  being  so  managed  by  such  debtor  as  to  pro- 
duce profit.  In  this  way  the  abilitv  of  the 
debtor  to  pay  would  be  increased.  6ut  such 
interest  would  not  make  them  liable  as  the 
proprietors  of  such  business.  Suppose  these 
same  creditors  bad  refused  to  grant  the  debtor 
an  extension  of  time  except  on  condition  of 
his  giving  them  security  that  be  wopld  not 
transfer  any  of  his  properly,  or  create  any 
liens  thereon,  but  would  pay  them  from 
time  to  time  the  profits  of  his  business,  as 
dividends  on  their  claims;  and  suppose  that 
the  debtor  had  given  such  security,  and  had 
been  left  in  control  of  the  business.  Would 
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it  be  seriously  urged  that  such  an  arrange- 
ment had  rendered  the  creditors  liable,  as 
principal  traders,  on  all  the  contracts  of  such 
debtor  made  in  the  prosecution  of  such  busi- 
ness? We  believe  that  it  would  not.  What 
was  done  by  all  the  parties  was  substantially 
the  same  thing.  Instead  of  taking  security 
in  the  form  of  a  bond,  they  took  it  in  the 
form  of  a  trust.  They  were  no  more  inter- 
ested in  the  business,  under  the  management 
of  the  trustee  than  thev  would  have  beeD 
had  it  been  left  in  ttie  hands  of  the  debtor 
himself.  Their  interest  was  neither  greater 
nor  different.  It  was  in  all  respects  precisely 
the  same.  They  acquired,  however,  bv  the 
transfer  made  by  the  trustee,  an  equitable  in- 
terest in  the  property  so  transferred.  But  they 
held  this  interest  not  as  proprietors  of  the  busi- 
ness. It  was  merely  as  security  for  the  collec- 
tion of  their  claims.  Both  parties  had  made 
the  trustee  the  proprietor,  with  an  ultimate  ob- 
ligation on  his  part  to  account  to  the  creditors 
first,  and  then  to  the  debtor,  for  any  surplus 
remaining  after  all  claims  had  been  extin- 
guished. Had  the  debtor  sold  the  property  to 
the  creditors  in  payment  of  their  demands,  and 
had  they,  as  owners  of  such  property,  intrusted 
it  to  the  trustee  to  manage  in  their  interest,  it 
might  well  be  claimed  that  they  were  them- 
selves the  proprietors  of  the  business  carried 
on  by  the  trustee,  and  liable  as  such,  on  the 
theory  that  he  was  a  mere  agent  in  the  pros- 
ecution thereof.  Such  a  case,  however,  is  not 
before  us.  In  the  supposed  case  the  creditors 
would,  as  proprietors  of  the  business,  be  enti- 
tled to  all  the  profits  thereof,  without  reference 
to  the  amounts  of  their  several  claims  respec- 
tively. But  in  this  case  they  have  no  such  in- 
terest in  the  business  at  all.  They  have  only 
the  incidental  interest  which  all  creditors  have 
in  the  profitable  management  of  the  affairs  of 
their  common  debtor.  They  are  interested 
indirectly,  as  creditors,  and  not  directly,  as 
proprietors.  As  the  demands  of  these  cred- 
itors were  not  extinguished  by  the  transfer  to 
the  trustee,  the  person  who  was  most  directly 
interested  in  the  business  was  the  debtor  him- 
self. Every  dollar  of  profit  would  go  to  him. 
True,  he  would,  because  of  the  trust,  have  to 
turn  over  such  profits  in  payment  of  his  debts, 
until  they  had  all  been  satisfied:  but  they 
would  be  turned  over  as  his  property,  and  he 
would  secure  the  full  benefit  thereof,  and  then, 
after  all  his  obligations  had  been  discharged, 
every  dollar  of  profit  would  fiow  into  his  own 
pocket.  Certain  it  is  that  none  of  the  creditors 
who  executed  ihis  trust  deed  ever  deemed  that 
they  would  become  responsible  for  the  debts 
contracted  by  the  trustee  in  the  operation  of 
the  business,  in  any  other  sense  than  that  their 
dividends  might  be  lessened,  or  even  destroyed, 
by  the  failure  of  the  venture.  It  would  as- 
tonish any  creditor  holding  a  small  claim  to 
discover  that  he  bad  become  liable  for  all  the 
debts  incurred  by  the  trustee  in  carrying  on 
the  business.  This,  of  course,  should  not  con- 
trol us.  But  in  settling  a  question  of  this  char- 
acter we  should  have  some  regard  to  the  un- 
derstanding and  convenience  of  the  business 
world.  Jurisprudence  should  rest,  not  on 
mere  logic,  but  on  the  actual  condition  of  men 
in  society,  and  their  practical  relations  to  each 
other  in  business  life.    Transactions  of  this 
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character  are,  we  believe,  quite  common,  and 
they  are  certainly  very  beneficial  to  bo!h  the 
debtor  and  bis  creditoBs.  We  should  not, 
therefore,  throw  in  the  way  of  those  who  wish 
to  enter  into  them  such  serious  obstacles  as 
will  deter  them  from  making  such  advantage- 
ous arrangements,  unless  we  are  compelled  to 
do  so  by  some  settled  legal  principle,  or  some 
consideration  of  justice  or  policy.  This  argu- 
ment was  given  much  weight  by  Lord  Cran- 
worth  in  Wheateroft  v.  Hickman,  9  C.  B.  N.  8. 
47, — a  case  which,  as  we  shall  see,  is  directly 
in  point.  He  says  at  page  94:  ^'I  have  on  these 
grounds  come  to  the  conclusion  that  the  cred- 
itors did  not  by  executing  this  deed  make  them- 
selves partners  in  the  Stanton  Iron  Company, 
and  I  must  add  that  a  contrary  decision  would 
be  much  to  be  deprecated.  Deeds  of  arrange- 
ment like  that  now  before  us  are,  I  believe,  of 
frequent  occurrence;  and  it  is  impossible  to 
imagine  that  creditors  who  execute  them  have 
any  notion  that  by  so  doing  they  are  making 
themselves  liable  as  partners.  This  would  Ij« 
DO  reason  for  holding  them  not  to  be  liable,  if, 
on  strict  principles  of  mercantile  law,  they  are 
so.  But  the  very  fact  that  such  deeds  are  so 
common,  and  that  no  such  liability  is  supposed 
to  attach  to  them,  affords  some  argument  in 
favor  of  the  appellant.'  The  deed  now  before 
us  was  executed  by  above  a  hundred  joint  cred- 
itors, and  a  mere  glance  at  their  names  is  suffi- 
cient to  show  that  there  was  no  intention  on 
their  part  of  doing  anything  which  should  in- 
volve them  in  the  obligations  of  a. partnership. 
I  do  not  rely  on  this,  but  at  least  it  shows  the 
general  opinion  of  the  mercantile  world  on  the 
subject.  I  may  remark  that  one  of  the  cred- 
itors, I  see,  is  the  Midland  Railway  Company, 
who  are  creditors  for  a  sum  only  of  £89.  and 
to  suppose  that  they  could  imagine  that  tbev 
were  making  themselves  partners  is  absurd. 

All  that  the  creditors  intended  by  signing 
this  trust  deed  was  to  consent  to  the  continu- 
ance of  the  business  by  the  trustee  at  his  op- 
tion; thus  barring  the  right  of  anyone  to  assail 
the  transfer  as  a  fraud  upon  creditors,  on  the 
ground  that  it  operated  to  hinder  and  delay 
them  in  the  collection  of  their  demands.  In 
the  absence  of  such  consent  by  them,  it  is 
obvious  that  they  could  have  attacked  the  deed 
as  fraudulent.  A  debtor  cannot  devest  him- 
self of  all  interest  in  his  property,  and  yet 
create  a  trust  relating  thereto,  to  continue  in- 
definitely. If  such  a  trust  were  valid,  cred- 
itors could  never  reach  the  a<:signed  estate,  in 
the  enforcement  of  their  claims,  unless  the 
trustee,  in  the  kindness  of  his  heart,  should 
see  fit  to  wind  up  the  trust  and  distribute  the 
property  among  them.  Jones  v.  Syer,  52  Md. 
211;  Acme  Lumber  Co,  v.  Hoy  I  d  Bros.  Co.  71 
Miss.  106;  Catt  v.  Wm.  Knabe  ds  Co.  Mfg.  Co. 
93  Va.  741;Wtfftft  v.  Armtstead,  26  Fed.  Rep. 
70:  Benton  v.  Kelly,  49  Barb.  536;  Farmern* 
d:  T.  Bank  v.  Martin,  96  Tenn.  8;  DeWolf 
▼.  Sprague  Mfg.  Co,  49  Conn.  282:  American 
Exch,  Bank  v.  Jnloea,  7  Md.  880;  Gardner 
V.  Commercial  Aat.  Bank,  18  R.  I.  155; 
Qarduer  v.  Commercial  Nat.  Bank,  95  III.  298. 
But  any  reasonable  authority  given  to  the  trus- 
tee to' manage  the  business  under  the  direction 
of  tb«  court,  and  subject  to  the  right  of  cred- 
itors to  control  the  discretion  of  the  trustee,  is 
not  mecessarily  fraudulent  as  to  creditors. 
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Rolfbins  v.  Butcher,  104  N.  T.  575;  DeWolf  y. 
Sprague  Mfg.  Go,  49  Conn.  826;  Stonelmrner 
V.  Jeffreys,  116  N.  C.  78;  Ravines  v.  Alston,  5 
Ala.  291;Woodward  v.  Marshall,  22  Pick.  468; 
De  Forest  v.  Bacon,  2  Conn.  688;  Kendall  v. 
New  England  Carpet  Go.  18  Conn.  888;  FosUr 
V.  Saco  Mfg.  Co.  12  Pick.  451;  Hitchcock  v. 
Cadmus,  2  Barb.  881;  Perry  Ins.  ct-  T.  Co.  v. 
Foster,  58  Ala.  502,  29  Am.  Rep.  779.  But 
the  provision  in  the  deed  in  question  was  of 
such  a  character  that  it  vested  such  absolute 
power  in  the  trustee,  as  to  the  continuance  of 
the  business,  that  the  deed  could  not  have  been 
sustained,  as  against  the  creditors  of  the  debt- 
or, had  It  not  ^n  signed  by  them.  This  un- 
doubtedly furnishes  the  explanation  of  their 
joining  in  the  execution  of  the  instrument. 
They  intended  to  estop  themselves  by  their 
signatures  from  claiming  that  the  transfer  was 
fraudulent  as  to  them,  so  that  no  creditor 
would  be  in  a  position  more  advantageous  than 
the  others,  but  not  to  become  themselves  the  ac- 
tual owners  of  the  property,  and  the  real  propri- 
etors of  the  business  carried  on  therewith. 

The  precise  question  before  us  has  been  elab- 
oratelv  discussed  in  England,  in  a  very  cele- 
brated case, —  Wheateroft  v.  Hickman.  The 
single  question  there  involved  was  whether 
certain  creditors,  who  had  signed  a  similar 
trust  deed,  had  thereby  become  the  proprietors 
of  the  business  which  the  trustees  were  author- 
issed  by  the  terms  thereof  to  carry  on,  so  that 
debts  contracted  by  them  in  the  conducting  of 
such  basiness  were  debts  of  the  creditors,  on 
the  theory  that  the  trustees  were  acting  in  the 
capacity  of  agents  for  them,  as  real  owners, 
and  not  as  trustees  for  them,  as  mere  benefi- 
ciaries. The  substance  of  the  trust  deed  in 
that  case,  so  far  as  its  provisions  bore  upon 
the  question  before  the  court,  is  accurately 
stated  by  Lord  Wensleydale  as  follows:  "The 
deed  is  an  arrangement  by  the  Smiths,  who 
had  become  insolvent,  with  their  creditors  who 
subscribe  the  deed,  for  assigning  all  their  prop- 
erty to  trustees,  in  trust  to  convert  part,  not 
necessary  to  conduct  the  business  (and  leaving 
£4,000  for  that  purpose),  and  divide  the  pro- 
ceeds among  the  creditors,  and  then  to  con- 
tinue to  carry  on,  in  the  name  of  the  Stanton 
Iron  Company,  the  business  lately  carried  on 
by  the  Smiths:  and,  for  that  purpose,  to  man- 
age the  works  as  they  thought  fit,  with  various 
powers, — to  renew  leases,  insure,  erect  build- 
ings and  machinery,  appoint  managers  and 
agents,  enter  into  and  execute  all  contracts  and 
instruments  in  carrying  on  the  business  (and 
that  provision  would  certainly  authorize  the 
making  or  accepting  bills  of  exchange),  and  to 
divide  the  net  income  amongst  the  creditors 
in  ratable  proportions, — provided  that,  in  dis- 
tributing such  income,  it  shall  be  deemed  and 
taken  to  be  the  property  of  the  Smiths;  with 
power  for  the  majority  in  value  of  the  joint 
creditors,  at  a  meeting,  to  alter  the  trusts,  and 
make  rules  as  to  the  discontinuance  of  the 
business  and  the  management  of  it;  and  ulti- 
mately, after  paying  the  debts  incurred  in  the 
business  so  carried  on  to  divide  the  residue  of 
the  moneys  in  ratable  proportions  amongst  the 
creditors,  with  the  same  provision  that  the 
moneys  are  to  be  taken  to  be  the  property  of 
the  Smiths.  The  creditors  are  to  receive  the 
provisions  of  the  deed  in  full  discharge  of  their 
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debts.  They  covenaiit  not  to  sue;  and  the  deed 
is  to  be  void  unless  executed  by  six  sevenths 
of  the  creditors,  in  number  and  value."  9  C. 
B.  N.  8.  98.  The  case  was  tried  before  Jer- 
vis,  Gh.  J.,  and  a  verdict  rendered  for  the  de- 
fendants. Subsequently  a  rule  to  show  cause 
whv  a  verdict  should  not  be  entered  for  the 
plaintiff  was  made  absolute  bv  the  com- 
mon pleas  (Jervis,  Ch.  J.,  and  Willes  and  Will- 
iams, JJ.).  The  decision  was  founded  upon 
prior  decisions  which  the  judges  erroneously 
considered  as  controlling.  18  C.  B.  617,  688. 
On  appeal  to  the  exchequer  chamber  the  judges 
were  equally  divided;  Watson,  Bramwell.  and 
Martin  being  in  favor  of  reversal,  and  Cole- 
ridge, Erie,  and  Crompton,  JJ.,  being  in  favor 
of  affirmance.  8  C.  B.  N.  ^.  528.  On  appeal 
to  the  house  of  lords  the  judges  were  requested 
to  give  their  opinions,  and  here  again  tltey 
were  ecjually  divided;  Blackburn,  Crompton, 
and  Williams.  JJ.,  agreeing  that  the  defend- 
ants were  liable,  and  Channell,  B.,  Pollock,  C. 
B.,  and  Wightman,  J.,  holding  that  there  was 
no  liability.  The  law  lords  (Lord  Chancellor 
Campbelfand  Lords  Brougham,  Cran worth, 
Wensleydale,  and  Chelmsford)  then  proceeded 
to  render  final  decision;  and  they  were  unani 
mous  in  the  opinion  that  the  iudgments  of  the 
exchequer  chamber  and  of  the  common  pleas 
should  be  reversed.  Out  of  nineteen  judges, 
including  the  law  lords,  eight  were  in  favor  of 
the  plaintiff's  right  to  recover,  and  eleven  were 
opposed  to  it.  Of  the  eight  who  thought  that  the 
action  would  lie,  only  five  placed  their  judg 
mentson  independent  reasoning;  all  three  of  the 
judges  in  the  common  pleas  having  considered 
themselves  bound  by  prior  adjudications.  The 
other  five  appear  to  have  been  much  influenced 
by  such  adjudications,  though  confessedly  not 
strictly  in  point.  The  eleven  judges  who  were 
of  opinion  that  the  action  would  not  lie  dis 
cussed  the  question  on  principle,  and  their  rea- 
soning seems  to  us  unanswerable.  In  the 
House  of  Lords  there  was  no  dissent  at  all.  So 
tbat  the  decision  in  the  case  is  the  unanimous 
udgment  of  the  highest  tribunal  known  to 
'nglisb  law.  Were  we  at  all  in  doubt  as  to 
the  correct  view  of  this  matter,  the  opinion  of 
such  a  tribunal,  promulgated  after  such  ex 
haustive  consideration  of  the  question  by  many 
great  judges,  would  suffice  to  turn  the  scale. 
Lord  Wensleydale  said,  at  page  100  [9C.  B.  N. 
S.]:  "If  a  creditor  were  to  agree  with  his 
debtor  to  give  him  time  to  pay  his  debt  till  he 

fot  money  enough  out  of  his  trade  to  pay  it, 
think  no  one  could  reasonably  contend  that 
he  thereby  made  him  his  agent  to  contract 
debts  in  the  course  of  his  trade;  nor  do  I  think 
that  it  would  make  any  difference  tbat  he 
stipulated  that  the  debtor  would  pay  the  debt 
out  of  the  profits  of  tbe  trade.  The  deed  in 
this  case  is  merely  an  arrangement  by  the 
Smiths  to  pay  their  debts,  partly  out  of  their 
existing  funds,  partly  out  of  tbe  profits  of  their 
trade:  and  all  their  effects  are  placed  in  the 
hands  of  tbe  trustee;*,  as  middlemen  between 
them  and  their  creditors,  to  effect  the  object  of 
the  deed, — the  payment  of  their  debts.  It  is 
placed  in  the  hands  of  tbe  trustees,  as  the 
property  of  the  Smiths,  to  be  employed  as  the 
deed  directs,  and  to  be  returned  to  them  when 
the  trusts  are  satisfied.  I  think  it  is  impossible 
to  say  that  the  agreement  to  receive  this  debt 
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so  secured,  partly  out  of  their  existing 
partly  out  of  the  trade,  is  such  a  participation 
in  profits  as  to  constitute  the  relation  of  prin- 
cipal and  agent  between  the  creditor  and  the 
trustees.  The  trustees  are  certainly  liable, 
because  they  actually  contract  by  their  un- 
doubted agent;  but  the  creditors  are  not,  be- 
cause the  trustees  are  not  their  agents."  Lord 
Cran  worth  said  at  page  91 :  "I  ao  not  propose 
to  consider  in  detail  all  the  provisions  of  the 
deed.  I  think  it  sufficient  to  state  them  gen- 
erally. In  the  first  place,  there  is  an  assign- 
ment by  Messrs.  Smith,  to  certain  trustees,  of 
the  mines,  and  all  the  engines  and  machinery 
used  for  working  them  together  with  all  the 
stock  in  trade,  and  in  fact  all  their  property, 
upon  trust  to  carry  on  the  business,  and,  after 
paying  its  expenses,  to  divide  the  net  income 
ratably  amongst  the  creditors  of  Messrs.  Smith 
as  often  as  there  shall  be  funds  in  hand  suflS- 
pient  to  pay  one  shilling  in  the  pound;  and,  after 
aH  the  creiiitors  are  satisfied,  then  in  trust  for 
Messn,  Smith.  Up  to  this  point,  the  creditors, 
thouGrh  they  executed  the  deed,  are  merely  pas- 
sive;~and  the  first  question  is.  What  would 
have  been  the  consequence  to  them  of  their 
executing  tbe  deed,  if  the  trusts  had  ended 
there?  Would  they  have  become  partners  in 
the  concern  carried  on  by  the  trustees  merely 
because  they  passively  assented  to  its  being 
carried  on  upon  the  terms  that  the  net  income, 
i.  e.  the  net  pro.fi ts,  should  be  applied  in  dis- 
charge of  their  demands?  I  think  not."  Chan- 
nell, B.,  said  at  page  70:  "I  think  that  no  new 
trade  or  concern  was  carried  on.  It  seems  to 
me  that  it  was  tbe  old  cpacern  though  carried  on 
under  the  management  of  trustees,  and  under 
a  new  name;  that  it  was  to  be  carried  on  bv 
parties  in  whom  the  Smflhs.  on  the  one  hand, 
and  the  general  body  of  creditors  on  the  other 
hand,  placed  confidence,.— that  is  to  say,  by 
the  trustees;  but  that  ill  was  the  business 
of  the  Smiths;  that  the  creditors  who  had 
rights  against  the  Smiths',  which  they  might 
have  enforced  by  legal  proceedings,  in  effect, 
in  consideration  of  the  arralpgement  that  the 
trade  for  the  future  should  jbe  carried  on  by 
the  trustees,  and  not  under  tine  management  of 
the  Smiths,  agreed  to  foreg©  their  ordinary 
rights  as  creditors  against  thc^ir  debtors,  and  to 
receive  a  sum  equivalent  t(j«  what  was  tbe 
amount  of  their  debts,  whenl  the  net  profits 
(that  is,  as  I  understand,  profClts  made  after 
satisfying  all  new  debts)  shoVld  enable  the 
trustees  to  pay  the  parties  of  Ihctthird  part  such 
equivalent  sum.  The  business*  was,  I  think, 
tbe  business  of  the  Smiths,  carrii^d  on  with  a 
view  to  their  ultimate  benefit;  and  the  fact 
that  the  creditors  had  power  to  pu^t  an  end  to 
the  management  by  tbe  trustees,*  and  to  dis- 
continue the  business,  and  to  require  the 
property,  the  capital,  to  be  sold  and  divided 
amongst  them  in  satisfaction  or  part  satisfac- 
tion of  moneys  which,  according  to  my  under- 
standing of  the  deed,  and  by  virtue  of  the  deed 
of  arrangement  became  a  charge  upon  the 
property  of  Messrs.  Smith,  does  not  vary  the 
case  so  as  to  constitute  the  creditors  of  the 
third  part  partners  in  the  business.  The  cred- 
itors of  the  third  part  had  no  power,  I  think, 
by  virtue  of  the  deed,  tatake  upon  themselves 
the  management  of  the  business."  Pollock, 
C.  B.,    said  at  page  84:     "If  a  firm  v^ere  in 
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difficulties,  and  a  person  proposed  to  assist  them 
by  a  loan  of  money,  eogaging  to  receive  pay- 
ment out  of  the  profits  only,  and  to  make  no 
claim  in  the  event  of  there  heing  no  profits, 
but  stipulating  that  one  half  of  the  profits 
should  be  applied  as  they  arose  in  payment  of 
his  debt,  and  that  he  should  have  power  to 
see  that  this  was  done, — would  he  thereby  be- 
come a  partner,  and  liable  for  all  debts  con- 
tracted subsequently  to  this  arrangement?  On 
this  very  simple  state  of  facts  there  may  possi- 
bly arise  a  difference  of  opinion;  but  I  think  a 
large  majority  of  all  lawyers  and  commercial 
men  would  decide  at  once  that  assistance  so 
offered  and  so  accepted  would  not  make  the 
lender  of  the  money  a  partner  as  to  third  per- 
sons. .  .  .  The  effect  of  the  deed  appears 
to  me  to  continue  the  old  concern  rather  than 
to  create  a  new  one;  but  to  put  it  under  the 
management  of  the  trustees,  who  are  a  sort  of 
guaranty  or  security  that  the  real  contract 
shall  be  carried  into  effect;  who  are  to  protect 
the  interests  of  Messrs.  Smith,  on  the  one  hand, 
from  whom  all  their  authority  emanates,  and 
of  the  creditors,  on  the  other,  so  that  the  cred- 
itors who  give  up  their  claim  on  the  capital, 
provided  they  are  paid  out  of  the  profits,  shall 
have  the  profits  so  applied,  if  any  there  be.  The 
debts  of  the  creditors  are  not  extinguished  alto- 
gether; for  if  the  concern  is  unprofitable,  the 
creditors  may  require  it  to  be  given  up,  and  the 
property  to  be  sold  and  divided  among  them. 
The  trustees  act  under  a  power  of  attorney 
from  Messrs.  Smith,  and  they  are  to  continue  to 
carry  on  the  same  business,  to  pay  all  rent  and 
charges,  but  they  are  to  appiv  the  net  income 
<of  course,  after  satisfying  all  new  creditors)  in 
payment  of  the  claims  of  the  old  creditors." 

See  also  Owen  v.  Cronk  [1895]  1  Q.  B.  265. 

Tfie  judgment  .of  the  iJistrict  Churl  u  af- 
firmed. 

All  concur. 

A  petition,  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
June  3,  1898: 

Counsel  for  appellant  call  our  attention  to  a 
fact  not  referred  to  on  the  argument  of  this 
case;  X.  e.,  that  the  assignor  himself  is  made  a 
party  defendant,  and  has  demurred  to  the 
complaint.  As  the  court  below  overruled  the 
demurrer  as  to  him  also,  we  must,  to  sustain 
its  action,  hold  that  he,  as  well  as  his  creditors, 
is  not  liable  for  the  property  sold  the  trustee 
vrhile  such  trustee  was  administering  the  trust. 
Such  is  our  view.  The  instrument  created  a 
trust  which  placed  tbe  control  of  the  property 
and  the  business  entirely  beyond  the  assignor 
so  long  as  the  trust  should  continue.  The 
trustee  doubtless  was  accountable  in  equity  for 
tbe  faithful  discharge  of  his  duties  as  such 
trustee,  and  a  court  of  equity  might  in  a 
proper  case  interfere.  But  while  the  business 
was  being  managed  by  the  trustee  he  was  ab 
solute  master  thereof,— as  much  as  though  he 
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himself  had  a  beneficial  interest  therein.  The 
assignor  could  not  dictate  how  the  trustee 
should  conduct  it,  what  purchases  or  sales 
he  should  make,  or  have  the  slightest  voice 
in  its  affairs.  It  was  the  business  of  the 
trustee,  so  long  as  the  trust  continued;  the 
assignor  having  only  an  indirect  interest  in 
the  successful  management  thereof.  He  was 
not  the  proprietor  of  the  business,  and  the 
trustee  was  not  his  agent.  It  is  al  ways  the  case 
that  the  trustee  has  no  interest  in  the  manage- 
ment of  the  affairs  confided  to  him  by  the 
trust  instrument,  and  that  the  cestui  que  trust 
is  the  only  person  beneficially  interested  therein. 
And  yet  it  has  never  been  held,  or  even  sup- 
posed, that  the  beneficiary  is  liable  for  debts 
contracted  by  the  trustee  in  so  handling  the 
trust  property  as  to  create  an  income  for  such 
beneficiary.  The  assignor  by  the  trust  deed 
parted  with  the  ownership  of  the  property,  and 
all  control  over  the  business  he  had  been 
carrying  on.  While  that  instrument  remained 
in  force  he  was  in  precisely  the  same  position, 
with  respect  to  the  fund  and  the  business 
which  the  trustee  was  conducting  therewith, 
as  if  a  third  person  had  created  Uie  trust,  and 
had  provided  that,  after  the  trustee  had  paid 
thereout  certain  debts  of  the  defendant,  the 
trustee  should  transfer  all  the  property  to  de- 
fendant. In  the  supposed  case  he  would  be 
interested  in  the  success  of  the  business,  and 
yet  it  would  not  be  his  business.  He  would 
have  no  control  over  it,  and  therefore  would 
not  be  liable  for  debts  incurred  in  the  prosecu- 
tion thereof.  There  is  no  analogy  between  an 
instrument  which  establishes  an  agency  and 
one  which  creates  a  trust.  Where  an  agency 
exists,  the  principal  may  at  any  moment  in- 
terfere; and  at  all  times  he  is,  in  legal  con- 
templation, in  full  control  of  the  business. 
Not  so  when  a  party  has  parted  with  the  title 
to  his  property,  and  has  created  a  trust  which 
vests  in  such  trustee  the  right  to  manage  the 
business  as  the  proprietor  thereof,  he  being 
accountable  to  the  beneficiary,  not  as  hu 
principal,  but  as  a  mere  cestui  que  trust  under 
the  terms  of  the  trust  instrument.  There  is  no 
hardship  in  the  doctrine  that  the  beneficiary  is 
not  liable  in  such  a  case.  The  person  with 
whom  the  creditor  deals  (t.  e.  the  trustee)  is 
himself  personally  liable.  If  such  creditor  is 
unwilling  to  trust  him,  such  creditor  can  re- 
fuse to  sell  him  on  credit.  And  in  a  proper 
case  the  creditor  may  resort  to  the  trust  estate 
itself  for  his  pay.  It  would  indeed  be  an 
anomaly  in  the  law  if  one  could  be  held  re- 
sponsible for  goods  that  he  had  not  purchased 
or  agreed  to  pay  for,  and  which  were  not  sold 
to  bis  agent,  but  were  purchased  by  a  third 
person  to  use  in  a  business  carried  on  by  such 
third  person;  the  defendant  having  no  con- 
trol thereover.  We  hold  that  the  assignor 
himself  is  not*  liable,  and  therefore  the  judg- 
ment heretofore  rendered  will  not  be  dis- 
turbed. 
17 
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Maria  ARNEGAARD,  Appt, 

V. 

Knudt  O.  ARNEQAARD  et  al„  Respts. 
(7  N.  D.  476.) 

*!•  After  eiifir&9ei>^^i^^  ^^^  ^^  ^®  ^^^ 
of  his  tamjpritbge  to  a  second  wife,  the 
prospective  husband  deeded  to  his  son 

toy  a  former  wife  his  homestead.    The  transfer 
was  kept  secret.    The  deed  was  not  recorded, 
and  the  wife  was  Ignorant  thereof.    The  purpose 
of  the  grantor  was  to  prevent  the  homestead 
right  of  the  wife  in  the  land  from  vesting  In  her 
on  their  marriage.    As  an  Inducement  to  the 
woman  to  marry  him,  he  proposed  to  build  on 
the  homestead  a  substantial  dwelling.    HeJd.  that 
the  deed  was  fraudulent.  In  law  and  in  fact,  as  to 
her  homestead  right,  and  therefore  void  as  to  It. 
But  the  deed  is  not  void  in  toto. 
2.   The  fBiCt  that  the  husband  could* 
after  marria^*  have  destroyed  her 
homestead  ri^ht  in  the  property  by  chang- 
ing his  place  of  residence  Is  no  reason  for  taking 
the  case  out  of  the  rule  th»t  a  secret  antenuptial 
transfer  by  the  husband  is  void  as  to  the  wife; 
for  after  marriage  the  husband's  control  over 
the  homestead  would  have  been,  not  absolute, 
but  limited,— a  husband  having  no  power  to  de- 
vest the  wife  of  her  homestead  right  by  deed  or 
will,  but  only  by  removal  from  the  premises. 
The  consideration   that  the   wife's  homestead 
right  is  more  fragile  than  that  of  her  dower  right 
at  common  law  affords  a  strong  reason  why  the 
courts  should  guard  more  Jealously  her  Interests, 
against  the  secret  devices  of  her  husband  to  de- 
fraud her  of  such  right. 
8.   It  is  no  answer  to  the  charfl^e  of 
fraud  that  the  transfer  was  only  a 
reasonable  provision  for  the  son,  as 
the  huslrand,  if  he  would,  by  making  such  a  pro- 
vision, strip  his  wife  of  all  possible  interest  in  his 
property  (she  having  no  fixed  interest  therein 
under  the  statute  of  distribution),   must  act 
openly,  and  Inform  his  intended  wife  of  such 
purpose  before  the  marriage.    The  duty  of  hon- 
est disclosure  of  the  fact  to  his  future  spouse  Is 
paramount  to  the  duty  of  making  provision  for 
his  offspring.    The  fact  that  the  wife  will  receive 
a  portion  of  her  huslvand's  personal  estate  does 
not  render  the  fraudulent  transfer  valid,  no  mat- 
ter how  large  a  sum  she  may  so  receive. 
4.   Where  a  deed  is  delivered  to  a  third 
person  to  be  delivered  to  the  s^rantee 
on  the  death  ot  the  grantor  such  delivery  trans- 
fere  the  title  to  the  grantee,  subject  to  the  life 
interest  of  the  grantor  in  the  land. 
6.   While  an  acceptance  is  an  essential 
element  in  a  delivery  of  a  deed,  yet 
if  the  grantee,  after  learning  that  a  deed  has 
been  delivered  to  a  stranger  for  his  benefit,  ac- 
cepts the  same,  such  acceptance  relates  t)ack  to 
the  time  of  the  original  delivery,  when  the  rights 
of  third  persons  are  not  involved.    When  the 
deed  is  beneficial  to  the  grantee,  as  when  the 
land  is  given  to  him  by  the  grantor,  the  accept- 
ance of  the  grant  is  presumed. 
e.   To  make  the  delivery  of  a  ^eed  to  a 
third  person*  to  be  delivered  to  the 

*Headnote8  by  Cobubs,  Ch.  J. 


Note.— As  to  the  antenuptial  conveyance  In 
fraud  of  wife's  property  rights,  see  Dudley  v. 
Dudley  (Wis.)  8  L.  R.  A.  814,  and  note.    See  also 
Stroup  V.  Stroup  (Ind.)  27  L.  R.  A.  6£8. 
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erantee  on  the  death  of  the  ^pnoktor, 
•uiaeient  to  transfer  the  title,  it  must  appear 
that  he  intended  then  and  there  to  part  with  all 
control  over  the  deed,  and  to  leave  it  with  the 
third  pereon  as  the  agent  of  the  grantee;  other- 
wise the  instrument  will  be  testamentary  in  char- 
acter, and  therefore  void  as  a  deed.  But,  when 
it  is  once  established  that  an  absolute  delivery 
was  Intended,  the  fact  that  the  grantor  acquired 
possession  of  the  deed,  or  that  he  destroyed  it,  1b 
immaterial.  After  such  delivery,  he  has  no  more 
connection  with  the  title  to  the  land  than  one 
who  never  owned  it.  Acts  and  declarations  of 
the  grantor  subsequent  to  the  time  of  the  alleged 
delivery,  in  hostility  to  the  deed,  are  incompetent 
as  against  the  grantee.  But  acts  and  declara- 
tions in  support  thereof  are  admissible,  because 
they  are  adverse  to  the  interests  of  the  only  per- 
son who  at  the  time  has  any  Interest  in  over- 
throwing such  deed, 

7.  Evidence  reviewed,  and  had  to  sustain 
the  finding  of  delivery. 

8.  A  county  court,  acting  as  a  probate 
court,  has  no  JurisdicUon  to  try  a  ques- 
tion of  title  to  property,  as  between  the  personal 
representative  of  a  decedent,  and  a  person  claim- 
ing In  hoatllity  to  the  estate.  Accordingly,  held 
that,  where  a  proceeding  which  was  instituted 
in  such  court  to  compel  the  administrator  to 
place  certain  lands  upon  the  inventory  resulted 
in  a  judgment  that  such  lands  did  not  form  part 
of  the  estate,  such  Judgment  constituted  no  bar 
to  an  action  brought  to  have  certain  deeds  of 
such  lands  set  aside  as  not  having  been  delivered 
hy  the  decedent,  although  the  grantees  In  such 
deeds  were  parties  to  the  proceeding  in  the 
county  court. 

9.  As  the  county  court  had  no  Jurisdie- 
tion  to  try  the  question  of  title,  the  district 
court  obtained  none  by  an  appeal  from  the  order 
of  the  county  court. 

(May  11, 1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Traill  County  in 
favor  of  defendants  in  a  proceeding  brought 
to  set  aside  a  conveyance  of  real  estate  which 
was  alleged  to  have  been  made  in  fraud  of 
plaintiff's  rights.     ModiHtd. 

The  facts  are  stated  in  the  opinion. 

Mes^s.  J.  P.  Selby  and  Swenson  ft 
Norman,  for  appellant: 

The  deed  purported  to  have  been  executed 
by  Ole  O.  Arnegaard,  deceased,  to  Knudt  O. 
Arnegaard,  was  never  delivered  to  the  grantee. 

One  of  the  essential  requisites  of  the  deed,  in 
addition  to  that  of  signing  or  sealing,  is  its 
delivery  by  the  grantor  and  its  acceptance  by 
the  grantee. 

5  Am.  &  Eng.  Enc.  Law,  p.  445,  and  authon- 
ties  cited;  PmUman  v.  Baker,  80  Wis.  644,  11 
Am.  Rep.  592;  t^uterbye  v.  Arden,  1  Johns. 
Ch.  240;  Bank  of  Uealdsburg  v.  Bailhaehe,  65 
Cal.  327;  Fitch  v.  Bunch,  80  Cal.  208;  Vain 
V.  Smith.  14  Or.  82,  58  Am.  Rep.  281;  Fisher 
V.  Hall,  41  N.Y.  416;  Hib^rd  v.  Smith,  67  Cal. 
547,  56  Am.  Rep.  726;  Jackson,  Hopkins,  v. 
Leek,  12  Wend.  107;  Jackson,  Eames,  v.  Phipps, 
12  Johns.  418:  Jackson,  McGrea,  v.  Dunlap,  1 
Johns.  Cas.  114;  Fluey  v.  Metcalf,  1  Denio, 
828:  Hathaway  y.  Payne,  34  N.  Y.  106;  Rev. 
Codes  1895.  §  3515;  Comer  v.  Baldwin,  16 
Minn.  172. 

The  deed  must  also  be  delivered  during  the 
lifetime  of  the  grantor. 
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5  Am.  &  Ed^.  Enc.  Law,  p.  446;  Tounge  v. 
Guilbeau,  3  Wall.  636,  18  L.  ed.  262;  Jackson, 
Barnes,  v.  Phipps.  12  Johns.  418;  Parmelee  v. 
Simpson,  5  Wall.  86,  18  L.  ed.  543. 

PlaciDg  a  deed  id  the  hands  of  a  third  per- 
son is  not  a  good  delivery  unless  the  grantor 
parts  with  his  dominion  over  the  deed. 

Baker  v.  Uasketl,  47  N.  H.  479,  93  Am.  Bee. 
455;  O'Connor  v.  O'Connor,  100  Iowa,  476. 

A  deed  takes  effect  only  from  its  delivery, 
and  there  can  be  no  delivery  without  accept- 
ance, either  express  or  implied,  delivery  and 
acceptance  being  necessaiily  simultaneous  and 
corelative  acts. 

4  Cruise,  Dig.  12:  Jackson,  Ten  Eyck,  v. 
Richards,  6  Cow.  617;  Church  v.  Oilman,  15 
Wend.  658,  80  Am.  Dec.  82;  Hibberd  v.  Smith, 
67  Cal.  547,  56  Am.  Rep.  726. 

A  grantor  must  part  with  all  dominion  and 
control  over  his  deed,  in  order  that  it  may  l)e 
considered  as  delivered. 

Baker  v.  Haskell,  47  N.  H.  479,  98  Am.  Dec. 
455;  Porter  v.  Woodhouse,  59  Conn.  568,  13  L. 
R.  A.  64;  Weisinger  v  Cock,  67  Miss.  511: 
Stinson  v.  Anderson,  96  111.  873;  Wilson  v.  Wil- 
son, 158  111.  567;  Tyler  v.  Hall,  106  Mo.  313; 
Buryy.  Young,  98  Cal.  446;  Prutsman  v.  Baker, 
30  Wis.  644,  11  Am.  Rep.  592:  Fisher  v.  HaU, 
41  N.Y.  422;  Schuffert  v.  Qrote,  88  Mich.  650; 
Botee  V.  Hinde,  135  111.  137;  Fain  v.  Smith, 
14  Or.  82,  58  Am.  Rep.  281;  Lang  v.  Smith, 
37  W.  Va.  725. 

A  deed  for  land  will  not  convey  the  legal 
title  unless  it  is  delivered  by  the  grantor  in  his 
lifetime. 

Parroli  v.  Avery,  159  Mass.  594,  22  L.  R.  A. 
153;  Weisinger  v.  Cock,  67  Miss.  511;  Beichart 
V.  Wilhelm,  83  Iowa,  510:  Hayes  v.  Boylan,  141 
111.  400;  Jones  v.  Joues,  6  Conn.  Ill,  16  Am. 
Dec.  35;  Benneson  v.  Aiken,  102  111.  284.  40 
Am.  Rep.  592;  Weber  v.  Christen,  121  111.  91 ; 
Otto  V.  Doty,  61  Iowa,  23;  Taft  v.  Taft,  59 
Mich.  185,  60  Am.  Rep.  291;  Porter  yf.  Wood- 
house,  59  Conn.  568,  13  L.  R.  A.  64. 

The  mere  execution  of  an  undelivered  deed, 
unaccompanied  by  any  other  acts  or  circum- 
stances showing  an  intention  to  pass  tho  title, 
will  not  be  construed  to  be  a  delivery  of  the 
deed,  especially  where  the  grantor  retains  pos- 
session of  the  pioperty. 

Wood  v.  Ingraham,  3  Strobh.  Eq.  105,  51 
Am.  Dec.  671;  Benneson  v.  Aiken,  102  111.  284. 

40  Am.  Rep.  592;  Lang  v.  Smith,  37  W.  Va. 
725;  Cazassa  v.  Cazassa,  93  Tenn.  573,  20  L. 
R.  A.  178;  Hayes  v.  BoyUin,  141  111.  400;  Por^ 
ter  V.  Woodhouse,  59  Conn.  568,  13  L.  R.  A.  64; 
Stone  V.  French,  87  Kan.  145. 

If  a  person  executes  a  deed,  and  puts  it  in 
the  bands  of  a  third  person,  to  be  delivered  to 
the  grantee  upon  the  grantor's  death,  such 
third  person  holds  it  as  agent  of  the  grantor, 
and  the  grantor  may  revoke  it  at  any  time. 

HaU  V.  Joslin,  134  Mass.  310;  Ball  v.  Fore- 
man, 37  Ohio  St.  132;  Lang  v.  Smith,  37  W. 
Va.  725:  Tyler  v.  Hall,  106  Mo.  313. 

The  purported  deed  from  OleO.  Arnegaard, 
deceased,  to  Knudt  O.  Arnegaard,  was  fraud- 
ulent and  void  as  to  the  homestead  rights  of 
this  plaintiff  and  the  minor  heirs  of  said  de- 
ceased. 

Thayer  v.  Thayer,  14  Vt.  107,  89  Am.  Dec. 
211;  Smith  v.  Smith,  12  Cal.  216,  73  Am. 
Dec.  688;  Lord  v.  Hough,  43  Cal.  581. 
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A  voluntary  conveyance  by  a  husband,  of 
his  real  estate,  to  his  children,  executed  after 
the  agreement  to  marry,  without  the  knowl- 
edge and  consent  of  the  intended  wife,  is 
fraudulent  and  void  as  to  the  wife. 

Petty  V.  Petty,  4  B.  Mon.  215,  39  Am.  Dec. 
501 ;  Swaine  v.  Ferine,  5  Johns.  Ch.  482.  9 
Am  Dec.  318;  Cranson  v.  Cranson,  4  Mich. 
230,  66  Am.  Dec.  534;  Pomeroy  v.  Pomeroy, 

54  How.  Pr.  228;  Killinger  v.  JSeidenhauer,  6 
Serg.  &  R  534;  Oreen  v.  Qreen,  34  Kan.  740, 

55  Am.  Rep.  256. 

The  same  is  true  of  conveyance  made  by  the 
wife  on  the  eve  of  her  marriage,  without  the 
knowl^ge  and  consent  of  her  intended  hus- 
band. 

Hall  V.  Carmichael,  8  Baxt.  211,  35  Am. 
Rep.  696;  Freetnan  v.  Hartman,  45  III  57,  92 
Am.  Dec.  193;  Poston  v.  QilUpsie,  58  N.  C. 
(5  Jones,  Eq.)  258,  75  Am.  Dec.  437;  Tucker 
V.  Andrews,  13  Me.  124;  Baker  v.  Jordan,  73 
N.  C.  145;  Ramsay  v.  Joyce,  M'Mull.  Eq.  236, 
87  Am.  Dec.  550;  Manes  v.  Durant,  2  Rich. 
Eq.  404,  46  Am.  Dec.  65. 

Messrs.  Carmody  ft  Leslie  and  Coch- 
rane ft  Feetham,  for  respondent: 

The  pendency  of  the  proceeding  in  the 
county  court,  in  which  the  plaintiff  attempted 
to  have  the  court  direct  that  the  real  property 
in  litigation  in  this  action  should  be  added  to 
the  inventory  and  distributed  as  a  part  of  the 
estate,  is  conclusive  of  this  proceeding. 

When  there  are  two  proceedings  pending 
between  the  same  parties  for  the  same  cause  of 
action,  the  proceeding  first  commenced  is  a 
bar  to  the  last,  and  it  matters  not  that  the  prior 
proceeding  was  not  an  action,  but  was  insti- 
tuted by  petition  of  the  party  who  sets  up  the 
bar. 

Oroshon  v.  Lyon,  16  Barb.  463;  Rogers  v. 
King,  8  Paige,  210;  Schtcehle  v.  Beiman,  86  N. 
Y.  273. 

In  every  case  where  the  deed  has  been  de- 
clared invalid  by  reason  of  failure  of  delivery, 
it  will  be  found  that  the  grantor  reserved  some 
rights  over  the  instrument. 

Bury  V.  Toung,  98  Cal.  446:  Witienbrock  v. 
Cass,  110  Cal.  1;  Crabtree  v.  Crabtree,  159  111. 
842;  Brown  v.  Westerfield,  47  Neb.  399;  Dern- 
ier V.  Rieckhoff,  97  Iowa,  75:  Trask  v.  Trask, 
90  Iowa,  318;  Gish  v.  Brown,  171  Pa.  479; 
Crooks  V.  Crooks.  84  Ohio  St.  610;  Hatch  v. 
Hatch,  9  Mass.  807,  6  Am.  Dec.  67;  Wallace 
V.  Harris,  82  Mich.  401 ;  Hathaway  v.  Payne, 
34  N.  Y.  92;  Brown  v.  Brown,  1  Woodb.  & 
M.  325. 

If  a  deed  had  been  duly  delivered  in  the  first 
instance,  the  subsequent  custody  of  it  by  the 
grantor  will  not  destroy  the  effect  of  the  de- 
livery. 

Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Brown 
V.  Westerfield,  47  Neb.  399;  Cecil  v.  Beater,  28 
Iowa,  246,  4  Am.  Rep.  174;  Palmer  v.  Palmer, 
62  Iowa,  204;  Shrader  y.  Banker,  65  Barb.  615; 
Cecil  V.  Beaver,  28  Iowa,  241,  4  Am.  Rep.  176; 
Squires  v.  Summers,  85  Ind.  252;  Thatcher  v, 
St.  Andrew*s  Church,  37  Mich.  264;  Wallace 
v.  Berdell,  97  N.  Y.  13. 

Where  the  reason  for  a  rule  falls,  the  rule 
itself  ceases. 

Under  our  law  marriage  involves  neither  the 
assumption  of  indebtedness  nor  the  acquisition 
of  property.    Neither  the  title  or  possession  or 
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coDtrol  of  any  property  is  cbaDged  by  mar- 
riage, nor  does  either  husband  or  wife  become 
respoDsible  for  the  outstanding  debts  of  the 
other. 

BuUery.  Butler,  31  Kan.  521,  30  Am.  Rep. 
441. 

Some  alienation  of  the  wife's  property  with- 
out her  intended  husband's  knowledge  will  be 
allowed  to  stand. 

Schouler,  Dom.  Kel.  p.  270. 

The  contract  of  marriage  does  not  debar  a 
man  all  control  of  his  property,  or  tie  up  his 
estate  like  an  order  of  court. 

BuUer  v.  Butler,  21  Kan.  527,  80  Am.  Rep. 
441;  Oreen  v.  Green,  34  Kan.  740,  53  Am. 
Rep.  266;  Hamilton  v.  Smith,  57  Iowa,  15,  42 
Am.  Rep.  89;  Small  y.  Small,  56  Kan.  1,  30 
L.  R.  A.  243. 

Corlisst  Ch.  J.,  deliyered  the  opinion  of  the 
court: 

Plaintiff  is  seeking  a  decree  adjudging  void 
as  to  her  a  certain  deed  of  real  property  exe- 
cuted by  Ole  O.  Arnegaard  to  his  son  Knudt 
O.  Arnegaard  without  any  other  consideration 
than  the  natural  love  of  a  father  for  his  own 
offspring.  The  validity  of  the  deed  is  assailed 
on  two  grounds:  Plaintiff  claims  that  it  was 
never  delivered,  and  that  it  was  in  fraud  of  her 
rights  as  the  prospective  wife  of  the  grantor. 
At  the  time  this  conveyance  was  executed,  the 
grantor,  who  was  a  widower  with  a  laree  fam- 
ily of  children,  was  engaged  to  the  plaintiff,  and 
their  marriage  took  place  a  couple  of  months 
later.  The  grantee  in  the  deed  is  one  of  the 
grantor's  children  by  his  former  wife.  Assum- 
infi:.  for  the  purpose  of  discussing  the  question 
of 'fraud,  that  there  was  in  fact  a  delivery  of 
the  deed,  we  are  confronted  with  the  inquiry 
whether  there  is  anything  in  the  circumstances 
of  this  case  which  takes  it  out  of  the  general 
rule  that  the  owner  of  property  can  make  an 
honest  disposition  thereof  to  whomsoever  he 
pleases.  As  before  stated,  it  is  urged  by  coun- 
sel for  the  plaintiff  that  the  transfer  of  the 
land  to  the  son  was  a  fraud  upon  her  rights, 
and  that  the  deed  is  void  in  his  hands  because 
he  is  not  a  purchaser  for  value,  but  merely  the 
object  of  his  fathers  bounty.  The  basis  of 
this  claim  is  that  upon  marrying  the  grantor 
she  would  have  secured  a  homestead  right  in 
this  land,  had  it  not  been  conveyed  to  the  son 
before  her  marriage  with  the  grantor,  and 
that  this  conveyance,  made  after  her  engage- 
ment to  the  grantor  (the  fact  of  such  con- 
veyance being  concealed  from  her)  must  conse- 
quently be  deemed  to  have  been  made  for  the 
purpose  of  defeating  her  rights,  and  therefore, 
in  law,  a  fraudulent  conveyance,  with  re- 
spect to  her  homestead  right. 

It  must  be  admitted  that  there  has  grown  up 
a  peculiar  doctrine  with  reference  to  transfers 
of  property  by  husband  or  wife  after  engage- 
ment. In  its  original  form,  this  doctrine  was 
not  obnoxious  to  criticism.  But  it  has,  in  its 
late  developments,  seriously  encroached  upon 
settled  legal  principles.  It  was  not  anomalous 
for  a  court  to  hold  that  a  secret  transfer  by  the 
wife  before  marriage  was,  in  law,  a  fraud  upon 
the  husband's  rights,  because  by  marriage  he 
was  compelled  to  shoulder  the  burden  of  her 
debts.  He  might  well  insist  that  the  wife,  who 
had  unloaded  upon  him  the  weight  of  her  ob* 
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ligations,  should  not  be  permitted  by  a  secret 
transfer,  to  devest  herseir  of  the  property  out 
of  which  such  debts  ought  in  fairness  to  be  paid. 
An  agreement  for  marriage  at  common  law 
was,  in  effect,  an  agreement  for  a  sale  by  the 
prospective  wife  to  the  prospective  husband  of 
all  her  personal  property,  and  the  transfer  to 
him  of  her  right  to  possession  of  all  her  real 
estate  on  condition  or  the  assumption  by  him 
of  all  her  debts.  Liability  for  her  debts  being 
unescapable,  it  was  rightly  deemed  fraudulent 
for  the  woman,  after  engagement,  secretly  to 
devest  herself  of  the  very  property  which 
should  pass  to  the  husband  as  an  equivalent 
for  the  obligations  he  was  forced  to  assume. 
See  Chandler  v.  HoUingsioorth,  3  Del.  Ch.  99. 
The  chancellor  says,  at  p.  106:  "Let  us  con- 
sider the  first  question.  The  English  court 
of  chancery  has,  from  the  earliest  times, 
protected  the  marital  rights  of  the  husband 
against  a  fraudulent  settlement  bv  the  wife 
pending  a  treaty  of  marriage.  It  Is  con- 
sidered that  he  becomes  a  purchaser  of  the 
wife's  property,  in  consideration  of  the  charge 
he  assumes  of  her  maintenance  and  the  pay- 
ment of  her  debts;  that  this  is  a  right  upon 
which  fraud  may  be  committed,  and  which 
ought  to  be  protected.  Lord  Thurlow,  in 
Strathmore  v.  Bowes,  I  Ves.  Jr.  27.  This  view 
has  commanded  universal  consent  from  the 
beginning."  In  Butter  v.  Butler,  21  Kan.  521. 
30  Am.  Rep.  441,  Judge  Brewer  says:  "Now, 
at  common  law,  the  husband  by  marriage  as- 
sumed responsibility  for  all  his  wife's  debts, 
became  also  the  owner  of  her  personal 
property,  and  entitled  to  the  use,  rents,  and 
profits  of  her  real  estate.  Marriage  therefore 
contemplated  on  his  part  both  the  assumption 
of  responsibility  and  the  acquisition  of  prop- 
erty." In  Strathmore  v.  Howea,  1  Ves.  Jr.  28, 
Lord  Thurlow  says:  "The  law  conveys  the 
marital  rights  to  the  husband,  because  it 
charges  him  with  all  the  burdens  which  are 
the  consideration  he  pays  for  them;  therefore 
it  is  a  right  upon  which  fraud  may  be  com- 
mitted. Out  of  this  right  arises  a  rule  of  law 
that  the  husband  shall  not  be  cheated  on  ac- 
count of  his  consideration."  But  when  this 
rule  was  made  applicable  to  the  case  of  a 
conveyance  of  land  by  the  man  contemplating 
marriage,  without  any  reference  to  the  question 
of  actual  fraud,  the  courts  appear  to  have 
taken  a  somewhat  radical  step.  It  is  obvious, 
however,  that  the  peculiar  favor  with  which 
the  right  of  dower  was  regarded  by  the  com- 
mon-law accounts  for  this  extension  of  the 
doctrine.  Of  course,  we  are  not  now  consid- 
ering the  case  of  an  actual  fraud  upon  the 
wife,  as  when  she  is  induced  to  marry,  relying 
upon  the  husband's  representation  that  he  is 
the  owner  of  particular  property,  which  he  has 
In  fact  conveyed  to  another.  Under  such  cir- 
cumstances a  case  of  actual  fraud  would  be 
established.  We  are  dealing  with  the  broad 
doctrine  that,  without  any  reference  to  the 
knowledge  of  the  wife  that  the  husband  was 
the  owner  of  the  property  conveyed,  she  can 
overthrow  his  deed  thereof  (the  grantee  not 
having  paid  value),  by  showing  that  it  was 
made  after  their  engagement,  and  that  she  was 
ignorant  thereof  at  the  time  of  the  marriaee. 
Whatever  view  may  have  formerly  been  held, 
it  has  become  settled  law  in  these  later  days 
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tbat  the  purpose  to  deceive  and  defraud  the 
other  prospective  spouse  is  imputed  to  the  one 
who  makes  the  antenuptial  transfer,  and  con- 
ceals the  fact  until  after  marriage.  Originally 
it  was  doubted  whether,  even  in  the  case  of  a 
transfer  by  the  woman,  the  husband  could 
question  the  transaction  without  showing  act- 
ual fraud.  In  Chandler  v.  Eolling»u:orih^  8 
Del.  Ch.  99,  the  chancellor  said:  "But  until  a 
recent  date  the  doubt  has  been  as  to  what  cir- 
cumstances should  be  held  to  render  the  settle- 
men  t  fraudulent;  whether  there  must  have 
been  some  misrepresentation  or  deception  prac- 
tised upon  the  husband,  such  as  amounts  to 
actual  fraud,  or  whether  mere  nondisclosure 
was  sufficient,  as  a  fraud  in  law.  to  invalidate 
the  settlement;  especially  whether  mere  non- 
disclosure should  be  fatnl  where  the  husband 
was  at  the  time  of  the  marriage  ignorant  as 
well  of  his  wife's  having  held  the  property, 
as  of  its  having  been"  disposed  of  away 
from  him."  But  ever  since  the  decision 
of  the  court  in  Ooddard  v.  Snow,  1  Russ. 
Ch.  485,  decided  by  the  master  of  the  rolls 
in  lb26,  it  has  been  the  rule  that  a 
secret  transfer  of  property  by  a  prospective 
wife  is.  as  a  matter  of  law,  fraudulent  and 
void,  without  any  reference  to  the  husband's 
knowledge  that  the  woman  was  the  owner  of 
the  properly.  Chandler  v.  Hillivgsicorth,  3 
Del.  Ch.  99:  Tucktr  v.  Andreirs,  13  Me.  124; 
Logan  v.  Simmons,  38  N.  C.  (8  Ired.  Eq.)  487; 
Spencer  v.  Spencer,  56  N.  C.  (3  Jones,  Eq.)404. 
409;  PostonY.  Otllespie.  58  N.  C.  (5  Jones,  Eq.) 
258.  75  Am.  Dec.  437;  Ttamsay  v.  Joyce, 
McMul.  Eq.  286,  37  Am.  Dec.  550;  Manes  v. 
Vurant,  2  Rich.  Eq.  404.  46  Am.  Dec.  65; 
Taf/lor  V.  Puah,  1  Hare.  608;  Linker  v.  Smith, 
4  Wash.  C.  C.  224;  Duncan's  Appeal,  43  Pa. 
67.  See  also  Freeman  v.  Hartman,  45  111.  57, 
92  Am.  Dec.  193. 

The  doctrine  which  in  the  beginning  related 
exclusively  to  transfers  by  the  wife  came  to  be 
extended  in  all  its  breadth  to  cases  of  transfer 
by  the  husband,  it  is  difficult  to  determine,  if 
principle  is  to  be  our  guide.  It  is  a  significant 
fact  tbat  in  England,  where  the  doctrine  had 
its  origin,  the  wife's  right  of  dower  has  never 
been  successfully  asserted  as  against  an  ante- 
nuptial conveyance  by  her  husband.  The 
question  does  not  appear  to  have  been  directly 
decided  in  that  country.  In  Chandler  v.  Hoi 
lingsttorth,  3  Del.  Ch.  99,  the  chancellor  says, 
at  pages  114  to  116:  **It  was  argued  by  the 
defendant's  counsel  that  in  England,  dower  is 
not  protected,  as  a  marital  right  against  a  con- 
veyance by  the  husband  before  the  marriage, 
even  though  made  on  the  eve  of  marriage,  and 
expressly  to  exclude  the  wife:  that  under  the 
English  decisions  the  husband  and  wife,  in 
this  respect,  stand  on  a  different  footing. 
There  is  no  decision  upon  the  precise  question; 
but  the  weight  of  opinion  is  in  favor  of  the  de- 
cision taken.  Prior  to  the  statute  of  uses, 
estates  were  largely  held  in  trust;  and  it  was, 
from  the  beginning,  considered  that  dower  did 
not  attach  to  a  use,  even  when  it  was  one  re- 
served to  the  husband  under  a  conveyance 
made  by  himself.  ^Whether  a  conveyance 
with  a  use  reserved  to'  himself  by  the  husband, 
made  on  the  eve  of  marriage,  and  with  the  ex 
press  purpose  of  barring  down,  was  at  that 
period  held  to  be  effectual,  does  not  appear  by 
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any  decided  case.  The  case  Ex  parte  Bell,  1 
Glyn  &  J.  282,  cited  in  1  Roper,  Hush.  &  W. 
(32  Law  Lib.)  354,  note,  that  a  voluntary  set- 
tlement made  by  the  husband,  though  set  aside 
as  fraudulent  against  creditors,  prevents  his 
wife's  right  of  dower,  cannot  be  taken  as  a 
decision  upon  the  question,  since  it  does  not 
appear  whether  the  settlement  was  made  pend- 
ing a  marriage  treaty.  The  dicta  on  this  point 
are  conflicting.  Lord  Chief  Baron  Gilbert  is 
reported  to  have  said  that  such  a  conveyance 
would  be  fraudulent  as  to  the  wife.  4  Cruise, 
Die.  416;  1  Roper,  Husb.  &  W.  (82  Law  Lib.) 
854,  note.  In  1  Cruise,  Dig.  411,  and  in  4 
Cruise,  Dig.  416,  it  is  laid  down  that  a  secret 
conveyance  by  the  husband,  in  trust,  before 
marriage,  to  defeat  dower,  is  void;  and  the 
wnole  doctrine  as  to  antenuptial  settlements  by 
the  wife  is  expressly  applied  to  conveyances 
by  the  husband  made  under  like  circumstances. 
On  the  other  hand.  Lord  Hardwicke,  in  Swan- 
nock  V.  Luford  [1  Ambl.  6],  Co.  Litt.  208a, 
note  1,  also  reported  fully  in  Park,  Dower,  p. 
382,  treats  it  as  admit  ted' 'that  if  a  man  before 
marriage  conveys  his  estate  privately,  without 
the  knowledge  of  his  wife,  to  trustees,  in  trust 
for  himself  and  his  heirs  in  fee,  that  will  pre- 
vent dower.'  Upon  this  authority,  Park, 
Dower,  p.  236,  .so  lays  down  the  rule.  So  also 
does  1  Washb.  Real  Prop.  p.  161.  After  the 
statute  of  uses,  which  converted  all  uses  into 
legal  estates,  and  so  admitted  dower  to  attach 
to  them,  another  mode  of  avoiding  the  incon- 
veniences of  dower  was  resorted  to  by  the 
practice  of  settling  jointures  in  lieu  of  dower. 
By  a  statute  of  27  Hen.  VIII. ,  which  was 
passed  to  remedy  the  inconvenient  effect  of  the 
statute  of  uses  as  to  dower,  the  husband  was 
authorized  to  settle  upon  his  intended  wife,  be- 
fore the  marriage,  a  jointure,  which  if  reason- 
able, was  held  effectual  as  an  equivalent  for 
dower,  and  barred  it,  even  though  made  with- 
out the  wife's  privily,  the  courts  of  equity  re- 
serving the  power  to  relieve  the  wife  against 
a  jointure  unfair  or  merely  illusory.  Such, 
after  much  controversy,  was  the  construction 
finally  given  to  this  statute  in  Buckingham  v. 
Drury,  8  Bro.  P.  C.  492.  cited  in  1  Roper. 
Husb.  &  W.  477.  The  effect  was  that  dower, 
under  the  English  system,  became  a  precari- 
ous, and,  in  the  case  of  lar^e  estates,  an  in- 
frequent mode  of  provision  for  the  wife;  and 
hence  its  value  as  a  marital  right,  and  the  im- 
portance of  protecting  it  was  the  less  ap- 
preciated. Marriage  was  not  presumed  to  have 
been  contracted  in  expectation  of  it,  unless 
upon  representations  to  the  wife  that  she  would 
become  entitled  to  it.  This  may  account  for 
what  otherwise  must  appear  as  an  unjust  dis- 
crimination made  by  the  English  courts  of 
equity,  in  withholding  from  the  wife  such  pro- 
tection as  is  given  to  toe  husband  against  secret 
antenuptial  settlements.  Such  a  reason  is  sug- 
gested in  the  note  to  1  Roper,  Husb.  &  W. 
354." 

Whatever  may  be  the  law  in  the  mother 
country,  the  decisions  are  practically  unani- 
mous on  this  side  of  the  water  that  the  mere 
fact  that  a  secret  transfer  was  made  after  en- 
gagement is,  with  an  excepiion  to  be  hereafter 
referred  to,  conclusive  on  the  question  of  fraud, 
so  far  as  the  right  of  dower  is  concerned.  It  is 
true  that  in  some  of  the  cases  the  element  of 
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actual  fraud  was  shown  to  have  existed,  and 
some  of  the  rulinss  are  placed  upon  that 
ground.  Kelly  y.  McQrath,  70  Ala.  75.  45  Am. 
Rep.  75;  Jones  v,Jone$,  64  Wis.  801;  Brown  v. 
Bronson,  86  Mich.  415;  Smith  v.  Smith,  6  N. 
J.  Eq.  515;  Qreen  v.  Oreen,  34  Kan.  740,  55 
Am.  Rep.  256;  Petty  v.  Petty,  4  B.  Mon.  315, 
89  Am.  Dec.  501;  Jenny  v.  Jenny,  24  Vt.  824. 
But  in  the  great  majority  of  the  cases  the  broad 
rule  is  enunciated  that  a  man  owes  to  the 
woman  to  whom  he  is  bethrothed  the  utmost 
good  faith,  and  that  he  cannot,  consistently 
with  that  sacred  obligation,  secretly  devest  him- 
self of  property  in  which  she  would  by  the 
marriage  secure  rights  which  would  thereafter 
be  beyond  his  control.  On  the  proposition 
that  a  secret  transfer  of  his  real  property  is, 
except  under  special  circumstances,  fraudulent, 
as  a  matter  of  law,  as  to  her  dower  right,  we 
cite  the  following  cases:  Davis  v.  Davis,  5  Mo. 
188;  Swaine  v.  Ferine,  5  Johns.  Ch.  482,  9 
Am.  Dec.  818;  Chandler  v.  Hollingstoorth,  8 
Del.  Ch.  99;  Youngs  v.  Carter,  50  How.  Pr. 
410,  affirmed  on  appeal  in  10  Hun,  194;  Cran- 
bon  V.  Cranson,  4  Mich.  230,  66  Am.  Dec.  584; 
Pomeroy  v.  Pomeroy,  54  How.  Pr.  228.  See 
Oainor  v.  Qaitwr,  26  Iowa,  887;  Thayer  v. 
Thayer,  14  Vt.  107,  89  Am.  Dec.  211.  Many 
of  the  cases  which  make  an  exception  in  favor 
of  a  reasonable  provision  for  children  treat  of 
the  transaction  as  fraudulent  in  all  other  cases 
without  reference  to  the  intention  of  the  party 
who  makes  the  transfer. 

While  the  extension  of  the  earlier  rule  to 
cases  involving  dower  grew,  in  a  measure,  out 
of  the  peculiar  regard  which  the  common  law 
paid  to  that  right  yet  the  foundation  of  these 
decisions  is  the  violation  of  the  husband's  duty 
to  act  with  the  utmost  good  faith  towards  his 
prospective  bride,  in  dealing  with  his  property 
after  the  marriage  engagement.  It  therefore 
follows  that  the  fact  that  dower  has  been  abol- 
ished in  this  state  is  not  in  itself  decisive 
against  the  right  of  this  plaintiff  to  assail  as 
fraudulent  the  conveyance  of  the  homestead  to 
the  defendant  Enudt  O.  Arnegaard.  The  in- 
quiry still  remains  whether  she,  upon  becom- 
ing the  wife  of  the  grantor,  would  have  secured 
such  an  interest  in  the  land,  on  which  he  lived 
and  on  which  he  continued  to  reside  up  to  the 
time  of  his  death,  as  should  be  protected  against 
a  secret  transfer  after  engagement,  and  before 
marriage.  If  the  statute  did  not  give  a  sur- 
viving widow  a  homestead  right  in  the  land 
of  her  deceased  husband  which  formed  their 
homestead  at  the  time  of  his  death,  we  could 
not,  on  sound  principle,  hold  that  the  secret 
transfer  of  this  land  would  in  any  manner  con- 
stitute a  fraud  upon  the  plaintiff.  In  this  state 
dower  and  curtesy  are  abolished.  Neither  hus- 
band nor  wife  has  any  interest  in  the  property 
of  the  other.  Each  has  the  absolute  power  of 
disposition,  whether  by  transfer  during  life,  or 
bj  will  at  death,  subject  only  to  the  homestead 
right  of  the  survivor.  Were  it  not  for  such 
homestead  right,  the  plaintiff  would  have  no 
ground  for  complaint.  Surely  it  would  not  be 
fraudulent  for  the  husband  to  do  secretly  be- 
fore marriage  that  which  he  could  do  either 
openly  or  secretly  after  marriage.  Could  he  by 
deed  or  will  devest  himself  of  all  his  property 
after  marriage  without  the  consent  of  his  wife, 
the  law  would  not  treat  as  fraudulent  his  dis- 
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position  thereof  before  marriage,  though  done 
after  engagement,  and  for  the  express  purpose 
of  preventing  his  prospective  wife  obtaining  a 
share  of  his  estate  at  the  time  of  his  death.  The 
aut  horities  are  unanimous  on  this  poin  t.  SmaU 
y.  Small,  56  Kan.  1,  80  L.  R.  A.  248;  Padfield 
V.  Padfleld,  78  111.  16;  Bolmes  y.  Bolmes,  8 
Paige,  868;  Dunnoek  v.  Dunnock,  8  Md.  Ch. 
140;  Cameron  y.  Cameron,  10  Smedes  &  M. 
894,  48  Am.  Dec.  759;  Ligh{fooi  v.  Colgin,  5 
Munf.  42;  Lines  v.  Lines,  142  Pa.  149;  Pringle 
V.  Pringle,  59  Pa.  281;  Smith  v.  Bi7\es,  lOFla. 
258;  Richards  v.  Richards,  11  Humph.  429; 
Sanborn  v.  Goodhue,  28  N.  H.  48, 59  Am.  Dec. 
898;  Ford  v.  Ford,  4  Ala.  142,  146;  Williami 
y.  Williams,  40  Fed.  Rep.  521;  Stone  v.  Stone, 
18  Mo.  890.  Of  course,  the  transfer  must  be 
actual,  and  not  colorable.  6ee  Babbitt  v. 
Oaither,  67  Md.  94;  Smith  v.  Smith,  22  Colo. 
480.  84  L.  R.  A.  89. 

The  only  ground,  therefore,  on  which  we 
can  sustain  the  plaintiff's  charge  of  legal  fraud, 
is  that  she  would  have  secured  by  marriage 
such  a  contingent  right  to  a  homestead  interest 
in  the  land  in  question,  had  it  not  been  deeded 
away  before  marriage,  that  the  law  will  deem 
the  disappointment,  through  the  act  of  her  hus- 
band, ot  her  just  expectation  that  she  should 
enjoy  such  right,  as  a  wrongful  act  on  his  part, 
which  it  will  set  aside  as  against  those  who 
are  not  innocent  purchasers,  to  the  extent  nec- 
essary to  protect  her  homestead  interest.  If 
the  contingent  interest  were  absolutely  at  the 
control  of  her  husband,  we  would  have  no  hes- 
itation in  saying  that  she  could  have  no  redress. 
Were  it  the'law  in  this  state  that  the  husband, 
even  after  marriage,  could  devest  the  home- 
stead right  of  the  wife  by  transfer  during 
his  life,  or  by  devise  on  his  death,  or  by  mere 
removal  from  the  premises,  we  would  be  clear 
that  the  conveyance  to  the  defendant  was  a 
perfectly  legitimate  transaction.  The  author- 
ities are  clear  on  this  point.  See  cases  last 
above  eited.  If,  therefore,  we  decide  against 
the  legality  of  this  deed  in  so  far  as  it  affects 
plaintiff's  homestead  interest,  it  must  be  on 
the  ground  that,  although  the  husband  can  de- 
vest the  wife's  interest  in  the  homestead  by  a 
bona  fide  change  of  residence,  yet  in  the  ab-  , 
sence  of  such  a  change  her  homestead  right  is 
as  much  fixed  by  marriage  as  was  the  wife's 
right  of  dower  at  common  law.  So  long  as 
the  premises  continue  to  be  the  h(»me  of  the 
parties,  the  husband  is  as  powerless  to  affect 
his  wife's  right  to  hold  them  as  a  home  after 
his  death  as  he  is  powerless  to  cut  off  by  deed 
or  will  her  dower  right  in  a  state  were  dower 
still  exists.     Rev.  Codes,  g§  8608,  8626. 

We  think  that  the  fact  the  husband  has  a 
qualified  right  to  defeat  the  wife's  homestead  in- 
terest does  not  take  the  case  out  of  the  category 
of  rights  which  a  court  of  equity  will  protect,  as 
against  a  secret  transfer  before  marriage  to  de- 
feat the  same.  The  husband  may  know  in  ad- 
vance that  it  is  his  purpose  to  reside  on  that  par- 
ticular parcel  of  land  for  the  remainder  of  his 
days.  If  this  is  his  determination,  it  is  obvious 
that  he  must  know  that  after  marriage  be  can- 
not defeat  his  wife's  homestead  riaht.  With 
this  thought  in  mind,  and  conscious  of  the 
fact  that  therefore  he  must  make  an  antenuptial 
transfer  if  he  would  prevent  the  homestead  in- 
terest of  his  prospective  wife  from  attaching 
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beyond  his  power  to  control  it,  be  secretly 
deeds  away  the  land  without  valuable  consid- 
eration. How  can  such  an  act  be  character- 
ized, except  as  a  fraud?  What  purpose  could 
he  have  had,  except  the  wrongful  one  to  defeat 
his  wife's  just  expectations  by  a  secret  device? 
From  the  standpoint  occupied  by  him,  the  case 
is  in  no  manner  different  from  what  it  would 
have  been  had  he  possessed  no  power,  even  by 
change  of  residence,  to  defeat  the  wife's  home- 
stead rights.  That  it  was  in  the  mind  of  the 
grantor  at  the  time  he  made  this  transfer  that 
bis  home  would  remain  upon  this  land  until 
his  death,  is  evidenced  by  tbe  fact  that,  as  an 
inducement  to  the  plaintiff  to  marry  him,  he 
promised  to  erect  thereon  a  substantial  dwell- 
ing, in  place  of  the  old  building  in  which  he 
was  living.  This  structure  was  in  fact  built, 
and  he  continued  to  reside  therein  with  plain- 
tiff up  to  the  day  of  his  death.  Not  only  had 
he  decided  to  make  that  his  home,  but  the 
plaintiff  was  fully  justified  in  the  belief,  which 
she  doubtless  entertained,  that  this  was  to  be 
their  homestead,  and  that  after  his  death  she 
could  continue  to  live  there,  under  tbe  law.  as 
his  widow.  There  was  considerable  disparity 
in  their  ages;  he  beinj^  forty- six.  and  she  only 
twenty-three,  at  tbe  time  of  their  engajsement 
and  marriage.  She  could  not  have  failed  to 
anticipate  that  in  all  probability  she  would  sur- 
vive him.  She  must  have  inferred,  from  his 
promise  to  build  a  new  house,  in  which  they 
were  to  dwell,  on  his  homestead,  that  he  was 
to  continue  the  owner  of  the  property,  and  thus 
give  to  her  the  homestead  rights  of  a  wife  and 
a  widow.  He  must  have  known  that  she  looked 
forward  to  tbe  possibility  of  outliving  him. 
He  could  not  help  realizing  that  she  would  in- 
fer from  his  promise  to  build  a  new  dwelling 
that  he  would  in  good  faith  give  her  Such  a 
home  there  as  the  law  would  entitle  her,  as 
widow,  to  hold  for  life  after  his  death.  The 
fact  that  he  kept  from  her  all  knowledge  of 
this  conveyance  to  his  son,  not  only  before 
marriage,  but  thereafter  as  well,  is  convincing 
proof  that  he  well  knew  that  she  was  counting 
on  having  this  homestead,  should  she  out- 
live him.  He  undoubtedly  feared,  and  well 
might  fear,  that  she  would  not  marry  him  if 
she  knew  that  at  the  end  of  their  married  life, 
herself  perhaps  a  woman  advanced  in  years, 
she  might  be  turned  out  upon  the  world  with- 
out a  home.  Considering  the  difference  in 
their  ages,  we  may  well  believe  that  it  was  not 
so  much  sentiment  and  affection,  as  a  desire  to 
secure  for  herself  a  home  for  life,  that  prompted 
her  to  become  his  wife;  and  he  could  not  have 
failed  to  realize  that  such  a  motive,  if  not  the 
sole,  was  yet  tbe  controlling,  motive  which  in- 
fluenced her  course.  The  undisputed  evidence 
in  the  case — evidence  which  comes  from  one  of 
defendants'  own  witnesses  (tbe  evidence  of  a 
son  of  tbe  grantor,  who  narrates  a  conversation 
with  the  father)— shows  that  the  very  purpose 
of  making  this  secret  conveyance  was  to  de- 
fraud the  woman  he  was  about  to  marry  of  her 
homestead  right  The  testimony  referred  to 
is  as  follows: 

O.  Did  you  at  any  time  hear  your  father 
make  any  statements  with  reference  to  his 
sister.  Mrs.  Ingebretson,  and  her  marriage? 

A.  Yes. 
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Q.  In  that  connection  did  you  at  any  time 
hear  your  father  make  any  statements  as  to 
what  provision  he  had  made  for  bis  children 
prior  to  his  marriage;  and.  if  so,  what  state- 
ments, and  when  were  they  made? 

A.  He  referred  to  that  affair  very  often,  oc- 
casionally when  he  got  to  talking  about  the 
disposition  of  the  estate;  and  he  thought  it  was 
too  bad  that  Mr.  Ingebretson  didn't  know 
enough  to  dispose  of  some  of  his  property  be- 
fore be  married  the  second  wife,  because,  un- 
der the  law,  she  would  own  the  homestead, 
etc.;  and  he  expressed  the  opinion  that  it  was 
very  foolish  for  a  person  to  do  such  things,  and 
not  fix  up  some  things  when  they  remarried 
the  second  time." 

We  are  not  without  express  authority  in  sup- 
port of  our  view  that  the  case  is  not  taken  out 
of  tbe  rule  by  tbe  fact  that  tbe  right  of  the 
wife  in  the  property  would  not  have  been  en- 
tirely be^^'ond  the  husband's  control  had  the 
antenuptial  conveyance  not  been  made.  In 
Thayer  v.  Thayer  14  Vt.  107,  89  Am.  Dec.  211. 
it  appeared  that  the  wife's  right  of  dower  could 
be  barred  by  the  husband's  transfer  during  life. 
At  common  law  this,  of  course,  was  not  the 
rule.  But  in  that  state  a  statute  had  intro- 
duced a  change  placing  the  wife's  dower  right 
at  the  mercy  of  the  husband,  provided  he  saw 
fit  to  convey  the  land  during  life.  Tbe  deed 
was  made  to  a  child  of  the  husband  just  before 
his  death,  but  subsequently  to  the  marriage. 
The  court  held  that  it  was  fraudulent  and  void 
as  to  the  dower  interest  of  the  wife.  At  page 
122  [14  Vt.]  the  court  said:  "The  chancellor 
supposes  that  the  wife  and  the  children,  both 
stand  upon  the  !»ame  ground,  and  that  neither 
have  any  such  rights,  in  the  lifetime  of  the  an- 
cestor, as  to  be  the  subject  of  fraud.  But  there 
is  a  manifest  difference.  The  ancestor  may, 
by  will,  exclude  entirely  the  children  from  all 
participation  in  his  estate;  not  so  the  wife." 
To  same  effect  are  Davis  v.  Davis,  5  Mo.  183; 
Smith  V.  Smith,  22  Colo.  480.  34  L.  R.  A.  89; 
Manikee  v.'  Beard,  85  Ky.  20.  There  is  rea- 
soning to  be  found  in  some  of  the  cases,  which, 
on  a  casual  reading,  appears  to  militate  against 
the  doctrine  that  a  secret  transfer  is  fraudulent. 
But,  when  these  decisions  are  examined,  it  will 
be  found  that  the  law  of  the  jurisdiction  where 
the  question  arose  gave  the  husband  an  unfet- 
tered control  over  his  property,  conferring  upon 
bim  tbe  right  to  select  the  time  and  mode  of 
the  transfer  thereof,  free  from  all  claims  of  bis 
wife  thereon;  giving  her  no  interest  therein, 
save  as  successor  or  distributee  in  case  of  in- 
testacy. Tbe  opinion  of  Judge  Brewer  in  But- 
ler V.  Butler,  21  Kan.  521.  30  Am.  Rep.  441. 
proceeds  on  tbe  basis  of  such  a  state  of  the  law. 
Mr.  Pomeroy  has  in  mind  such  a  condition  of 
tbe  law  when  be  declares  that,  in  view  of  the 
state  of  tbe  law  in  some  sections  of  this  coun- 
try, the  old  doctrine  of  equity  jurisprudence  is 
there  obsolete.  See  2  Pom.  Eq.  Jur.  §  920,  and 
3  Pom.  Eq.  Jur.  ^  1113. 

We  now  come  to  another  branch  of  the  ques- 
tion under  consideration.  It  is  urged  that  the 
transfer  is  valid  because  it  is  no  more  than  a 
reasonable  provision  in  favor  of  the  husband's 
own  child  by  a  former  marriage,  and  that  at 
the  time  it  was  made  the  husband  retained  the 
title  to  820  acres  of  land,  and  was  the  owner 
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of  personal  property  of  the  value  of  about  $40,- 
000.  At  the  time  of  his  death  this  personal 
estate  was  inventoried  at  something  over  $48,- 
000.  As  he  left  no  will,  the  widow  will  receive 
one  third  of  this  property  after  paying  expenses 
of  administration.  But  we  are  not  to  judge 
of  the  legality  of  this  transaction  by  the  sequel. 
If  originally  fraudulent,  it  cannot  be  validated 
by  the  fact  that  her  husband  has  failed  to  be- 
queath away  from  her,  or  give  a^ay  in  his 
lifetime,  his  personal  property.  He  might 
have  done  so,  and,  in  determining  whether  the 
deed  in  question  was  valid,  we  must  take  this 
fact  into  consideration.  The  only  ground, 
therefore,  on  which  counsel  for  defendants  can 
sustain  the  conveyance,  is  that  it  was  a  reason- 
able provision  for  his  son,  the  grantee,  and  that 
a  secret  transfer  can  be  made,  even  when  it 
seriously  affects  the  wife,  provided  the  object 
of  the  husband's  bounty  is  a  child,  and  the  gift 
is  not  extravagant,  considering  his  estate.  The 
husband  had  living,  at  the  time  he  conveyed 
the  land  in  question  to  the  defendant,  nine 
children  by  his  former  wife.  Some  of  these 
were  of  age,  and  some  were  not.  He  deeded 
four  farms  of  land,  aggregating  550  acres,  to 
those  of  his  children  who  had  attained  their 
majority:  one  of  these  conveyances  being  that 
which  IS  here  assailed.  It  is  established  that 
his  object  was  that  all  his  children  should  share 
in  this  property  conveyed;  he  trusting  to  the 
honor  of  the  grantees  to  see  that  their  younger 
brothers  and  sisters  received  fair  treatment. 
In  view  of  the  number  of  children,  and  the 
large  amount  of  real  and  personal  property 
which  he  still  retained,  we  cannot  sav  that  the 
provision  which  he  made  for  his  offspring  by 
his  former  marriage  was  unreasonable.  But  it 
is  not  enough  to  take  the  sting  out  of  a  secret 
transfer  on  the  eve  of  marriage  that  It  was  for 
the  benefit  of  worthy  objects  of  the  husband's 
bounty,  when  the  effect  of  such  transfer  is 
seriously  to  prejudice  the  rights  of  the  prospect- 
ive wife.  Can  the  husband,  who  owns  real 
and  persona]  property,  secretly  deed  all  the 
land  to  his  children,  and  then  claim  that  the 
transaction  was  not  a  fraud  upon  the  wife's 
right  of  dower,  because  the  property  conveyed 
constituted  only  a  reasonable  provision  for  his 
own  progeny?  In  discharging  his  duty  to  his 
children,  he  must  not  be  recreant  to  his  equally 
binding  duty  to  his  future  bride.  He  should 
select  property  in  which  she  will  have  no  right, 
and  not  take  the  only  property  in  which  the 
law  gives  her  any  interest.  He  cannot  deed 
away  the  homestead,  and  then  shelter  himself 
under  the  plea  that  he  has  honestly  performed 
a  duty  to  bis  own  blood.  If  he  wishes  to  give 
his  child  the  homestead,  then  he  must  apprise 
his  prospective  wife  of  the  fact,  and  let  her  de- 
cide whether,  under  such  circumstances,  she 
desires  to  marry  him  or  not.  In  England  v. 
Downs,  2  Beav.  523,  Lord  Langdale  said:  "In 
the  execution  of  this  settlement,  so  far  as  it 
made  provision  for  her  children,  she  was  per- 
forming a  moral  duty.  In  the  circumstances 
in  which  she  was  placed,  it  was  clearly  her 
duty,  before  she  placed  herself  and  her  prop- 
erty in  the  power  of  her  second  husband,  to 
secure  a  provision  for  her  children  by  her  first 
husband,  from  whom  her  property  was  derived; 
but  in  performing  a  duty  towards  her  children, 
she  had  no  right  to  act  fraudulently  towards 
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her  second  husband."  And  again  he  says:  "It 
is  not  doubted  that  proof  of  direct  misrepresen- 
tations or  of  wilful  concealment  with  intent  to 
deceive  the  husband,  would  entitle  him  to  re- 
lief; but  it  is  said  that  mere  concealment  is  not 
in  such  a  case  any  evidence  of  fraud,  and  that 
if  a  man,  without  making  any  inquirv  as  to  a 
woman's  affairs  and  property,  thints  fit  to 
marry  her,  he  must  take  her  and  her  property 
as  he  finds  them,  and  has  no  right  to  complain 
if,  in  the  absence  of  any  care  on  his  part,  she 
has  taken  care  of  herself  and  her  children  with- 
out his  knowledge.  This  proposition,  however^ 
cannot  be  admitted  as  stated;  and  clearly  a  wo- 
man, in  such  circumstances,  can  only  reconcile 
all  her  moral  duties  bv  making  a  proper  settle- 
ment on  herself  and  her  children  with  the 
knowledge  of  her  intended  husband."  In 
Williams  v.  Carle,  10  N.  J.  Eq.  543.  the  court 
said :  '*The  counsel  of  the  defendants  further 
insisted  that,  the  disposition  which  is  alleged 
to  have  been  made  of  the  property  being  for 
the  benefit  of  the  children  of  the  proposed  mar- 
riage, the  trust  was  a  meritorious  one,  and  such 
as  a  court  of  equity  will  not  disturb.  The  cases 
of  Bunt  V.  Matiheics,  1  Vern.  408,  and  of  King 
V.  Cotton,  2  P.  Wms.  674.  were  cited  as  sus- 
taining the  rule,  that  a  settlement  by  a  widow 
upon  her  children  by  a  former  marriage,  even 
if  made  during  the  treaty  for  a  second  marriage^ 
without  the  consent  or  knowledge  of  her  in- 
tended husband,  is  valid.  It  was  argued  that 
a  settlement  for  the  benefit! of  children  of  the 
contemplated  marriage  is  equally  meritorious. 
But  I  cannot  understand  uplon  what  just  prin- 
ciple a  trust  in  either  case  can  be  declared 
valid  by  a  court  of  equity.  In  Hunt  v.  Atatthetos, 
the  court  is  reported  to  have  said,  or  rather 
thought, —for  that  is  the  word  used,— that  a 
widow  might,  with  a  good  conscience,  before 
she  put  herself  under  the  power  of  a  second 
husband,  provide  for  the  children  she  had  by 
the  first.  Now  there  may  be  no  difference  of 
opinion  as  to  the  propriety  of  her  making  such 
a  provision  for  her  children,  and  in  some  cases 
she  would  be  conscientiously  and  morally 
bound  to  do  so;  but  the  question  remains. 
Could  she  conscientiously  do  it  without  the 
knowledge  of  her  husband?  Could  she  con- 
tract with  him  upon  the  assumption  that  upon 
its  execution  the  property  was  to  be  his,  and 
yet  clandestinely  place  the  property  beyond  his 
control?  The  settlement,  though  a  meritorious 
one,  would  not  be  less  a  fraud  upon  the  hus- 
band, and  the  court  interferes  with  it  because 
it  is  done  in  a  manner  which  makes  it  a  fraud 
upon  his  marital  rights."  We  do  not  mean  to  ' 
say  that  under  no  circumstances  could  the 
husband  or  wife  make  a  secret  conveyance 
which  would  be  valid.  The  question  has 
always  been  whether  the  transfer  was  reason- 
able in  view  of  all  (he  surrounding  facts. 
When  the  husband  was  bv  the  marriage  ren- 
dered liable  for  his  wifes  debts,  there  was 
much  force  in  the  rule  which  precluded  the 
wife  from  making  any  secret  antenuptial  dis- 
position of  property,  although  her  children  by 
a  former  marriage  were  the  objects  of  her 
bounty.  His  rights  might  well  be  deemed 
superior  to  theirs  because  he  was,  in  effect,  a 
purchaser  of  all  her  estate  for  a  valuable  con- 
sideration; t.  e.,  the  liability  he  incurred  for 
her  debts.    But  the  wife's*  claim  to  dower 
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stood  upon  a  somewhat  different  footing. 
And  the  decisions  are  quite  numerous  that  she 
cannot  complain  where,  in  good  faith,  only  a 
reasoitable  provision  is  made  for  children, 
although  she  is  ignorant  of  the  transaction, 
and  the  effect  of  it  is  to  decrease  the  value  of 
the  dower  right  she  secures  by  the  marriage. 
Murray  v.  Murray,  90  Ky.  1.  «  L.  R.  A.  95; 
Dudley  v.  Dudley,  76  Wis.  567,  8  L.  R  A.  814; 
Ooodman  v.  Maleom,  5  Ean.  A  pp.  285;  Hamil- 
tony.  Smith,  57  Iowa,  15.  42|Am.  Rep.  89;  Al- 
kire  v.  Allure,  184  Ind.  850.  See  also  Butler  v. 
Butler,  21  Kan.  521, 30  Am.  Rep.  441 ;  Tucker  v. 
Andrews,  18  Me.  124,  128;  2  Kent,  Com.  175; 
Story,  Eq.  Jur.  §  273;  Gregory  v.  Winston,  28 
Gratt.  102,  128;  Chandler  v.  Hollingmorth,  8 
Del.  Ch.  99,  110.  113. 

But  these  decisions  are  not  opposed  to  our 
ruling  in  this  case.  They  all  recognize  the 
principle  that  the  effect  of  the  transaction 
must  not  be  utterly  to  keep  from  the  wife  all 
the  interest  in  his  property  which  would  after 
marriage  be  beyond  her  husband's  absolute 
control.  To  give  his  children  a  portion  of  his 
real  property,  leaving  other  real  estate  still 
standing  in  his  name,  is  widely  different  from 
the  tran^sfer  of  all  his  lands  to  them,  thus  pre- 
cluding the  possibilitv  of  any  dower  right 
vesting  in  the  wife.  In  the  case  before  us  the 
secret  conveyance  related  to  the  only  property 
in  which  the  wife  could  expect  to  secure  by 
her  marriage  any  interest  beyond  the  full  con- 
trol of  her  husband  after  marriage.  If  such  a 
transaction  can  be  sustained  on  the  ground 
that  a  reasonable  provision  was  thereby  made 
for  children,  it  is  obvious  that  nothing  is  left 
in  this  jurisdiction  of  the  rule  so  widely  recog- 
nized, and  founded  in  sound  policy  as  well  as 
upon  principle  of  natural  justice.  Of  course, 
the  husband,  actiog  in  good  faith,  can,  after 
marriage,  destroy  his  wife's  interest  in  the 
homestead,  by  changing  his  place  of  residence. 
She  is  bound  to  know  that  her  expr ctation  that 
he  will  not  do  so  may  be  disappointed.  But 
she  certainly  is  justified  in  assuming  that,  if 
he  does  not  in  this  manner  devest  her  of  her 
homestead  interest  in  the  land,  she  shall  not 
be  surprised  at  his  death  by  a  secret  ante- 
nuptial conveyance  of  the  homestead,  made  to 
defeat  her  rights.  The  very  fact  that  the 
homestead  right  is  less  secure  than  that  of 
dower  at  common  law  is  of  itself  a  strong 
reason  why  the  courts  should  be  even  more 
watchful  to  protect  it  against  destruction  by 
the  secret  devices  of  one  who  is  bound  in 
morals  to  divulge  to  his  betrothed  any  trans- 
action which  will  affect  her  rights  as  his  wife. 
We  hold  that  the  deed  in  question  was  fraudu- 
lent and  void,  as  to  plaintiff,  both  because  the 
transaction  was  fraudulent  in  law,  and  because 
the  purpose  of  the  husband  was  secretly  to 
deprive  her  of  her  homestead  right.  The  con- 
veyance will  not,  however,  be  set  aside,  except 
as  to  her  homestead  interest,  unless  we  find 
that  it  was  never  in  fact  delivered  by  the 
grantor.  That  the  deed  is  not  entirely  void  as 
to  the  wife  is  too  clear  to  admit  of  doubt.  See 
Chandler  v.  Hollingsworth,  3  Del.  Ch.  99; 
Dudley  v.  Dudley,  76  Wis.  567,  8  L.  R.  A. 
814.  In  none  of  the  cases  has  she  been  pro- 
tected, except  as  to  the  right  which  after  mar- 
riage the  husband  could  not  fully  control. 
The  husband  of  the  plaintiff  had  a  perfect 
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right  to  prevent  her  succeeding  to  any  of  his 
real  property  as  heir,  and,  in  so  far  as  the  deed 
to  the  son  defeats  her  claim  upon  this  land  as 
heir,  it  must  stand,  unless  we  find  that  the  deed 
was  never  iif  fact  delivered. 

This  brings  us  to  the  second  branch  of  the 
case.  The  deed  was  not  delivered  by  the 
grantor  to  the  defendant,  but  was  handed  to  a 
third  person,  on  the  condition  that  it  was  not 
to  be  delivered  to  the  grantee  until  the  grantor's 
death.  If,  however,  there  was  in  fact  a  de- 
livery of  the  deed  to  such  third  person,  it  is 
immaterial  that  the  ultimate  delivery  to  the 
grantee  was  not  to  take  place  until  the  death 
of  the  grantor.  However  open  to  criticism 
from  the  standpoint  of  legal  principles  the 
doctrine  mav  be.  it  is  now  a  thoroughly  estab- 
lished rule  that,  if  the  grantor  parts  with  all 
control  over  the  deed  at  the  time  of  its  delivery 
to  the  third  person,  the  delivery  is  good,  and 
the  title  passes  to  the  grantee,  although  the 
delivery  to  him  is  not  to  take  place  until  after 
the  grantor's  death.  The  transaction  does  not 
vest  In  the  grantee  a  fee  in  possession,  but  only 
a  fee  in  remainder  after  the  life  estate  of  the 
grantor,  which  by  implication  is  carved  out 
of  the  fee,  has  terminated.  Some  of  the  cases 
proceed  on  the  theory  that  the  fee  does  not 
pass  to  the  grantee  until  the  delivery  of  the 
deed  to  him,  and  that  then  his  title  relates  back 
to  the  original  delivery.  But  the  better  rule  is 
that  the  deed  is  immediately  operative  as 
against  the  grantor,  and  that  the  condition  thai 
the  delivery  to  the  grantee  shall  not  be  made 
until  after  the  grantor's  death  is  equivalent  to 
thejreservation  of  a  life  estate  in  his  favor  in 
the  land  itself.  The  distinction,  however,  is 
not  important  for  the  purposes  of  ihis  case. 
The  grantor  has  died,  and  the  deed  has  been 
delivered.  The  cases  holding  that  a  deed  de- 
livered to  take  effect  on  the  death  of  the  grantor 
is  valid  are  collected  by  Mr.  Jones  in  his  work 
on  Real  Property.  See  volume  2,  §  1234,  and 
cases  cited.  To  same  effect  are  Bury  v.  Young, 
98  Cal.  446;  Wittenbroek  v.  Cans,  110  Cal.  1; 
Bnker  v.  Baker,  159  111.  394;  Brown  y.  Wester- 
field,  47  Neb.  899;  Demler  v.  Rieckhoff,  97  Iowa. 
75;  IJaeg  v.  Haeg,  53  Minn.  33. 

There  are  authorities  which  uphold  such 
transfers  even  though  the  grantor  reserves  a 
right  to  recall  the  deed  at  any  time  before  his 
death,  provided  he  does  not  do  so.  But  we 
regard  these  adjudications  as  indefensible  on 
principle.  Such  a  transaction  is  nothing  more 
than  a  testamentary  disposition  of  property. 
Unless,  therefore,  we  are  able  to  discover  from 
this  record  that  the  grantor  absolutely  parted 
with  all  control  over  the  deed,  and  intended  it 
to  operate  as  a  present  conveyance,  subject  to 
his  life  interest,  we  must  adjudge  the  instru- 
ment void  for  want  of  delivery.  See  2  Jones, 
Real  Prop.  §  1236.  The  learned  district  judge 
found  in  favor  of  an  actual  delivery,  and  as  he 
had  before  him  the  witnesses  on  whose  testi- 
mony his  finding  is  based,  we  will  not  disturb 
it  unless  it  appears  to  be  clearly  erroneous. 
The  deed  was  delivered  to  a  Mr.  Hyde.  His 
evidence  relating  to  the  delivery  is  as  follows: 

I  was  formerly  cashier  of  tlye  Hillsboro 
Banking  Company,  of  Hillsboro.  I  severed 
my  connection  with  the  Hillsboro  Banking 
Company,  and  went  to  Fargo,  in  January, 
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1896.  While  cashier  of  the  Hillsboro  Banking 
Company,  I  was  acquainted  with  Ole  Arne- 
gaard,  deceased.  I  had  known  him  since  1881. 
Exhibit  A  is  in  my  handwriting.  I  remember 
the  occasion  of  drawing  that  deed.  It  was 
drawn,  at  the  request  of  Ole  O.  Amegaard,  at 
the  date  it  appears  to  be  dated  at  the  top.  It 
was  afterwards  signed  and  acknowledged  in 
my  presence  by  Mr.  Arnegaard,  before  me  as 
notary  public,  on  the  day  that  the  acknowl- 
edgment appears  dated.  The  instrument  was 
prepared  prior  to  the  actual  acknowledgment 
of  it. 

Q.  On  the  day  that  you  prepared  this  deed 
for  Mr.  Amegaard,  will  you  state  what  his 
instructions  were  to  you,  or  what  conversation 
was  between  you  with  reference  to  it? 

A.  We  had  considerable  talk  about  this 
matter  before  I  prepared  the  paper  for  him. 
Mr.  Amegaard  came  into  the  bank,  and  asked 
me  if  I  would  draw  up  some  deeds  for  him, 
and  I  told  him  I  would.  I  had  been  in  the 
habit  of  making  papers  for  him  from  time  to 
time  as  he  needed  them,  and  he  said  that  be 
wanted  to  deed  this  property  that  is  mentioned 
in  this  deed  to  his  son,  and  gave  me  the  de- 
scription, which  I  noted  down  on  paper.  The 
matter  of  consideration  came  up,  and  I  advised 
Mr.  Amegaard  to  insert  in  the  deed  $1  and 
other  valuable  consideration.  He  told  me  that 
he  preferred  to  have  the  consideration  written 
as  it  appears  in  the  deed.  He  said  that  he  de- 
sired the  boys  to  have  this  property,  and  he 
wished  to  deed  it  to  them.  In  the  conversa- 
tion, I  asked  him  why  he  didn't  make  a  will; 
and  he  told  me  he  didn't  know  anything  about 
wills,  but  he  did  know  something  about  deeds 
and  mortgages,  and  he  preferred  to  have  it 
deeded.  I  prepared  this  iostrument,  and,  I 
think,  two  others;  and  they  were  signed  by 
him.  as  shown.  He  delivered  them  over  to 
me,  requesting  me  to  take  these  instruments, 
and  hold  them,  and,  in  case  of  his  death,  to 
put  them  on  record,  and  requested  me  to  say 
nothing  to  any  parties  about  his  having  deeded 
this  property. 

When  Mr.  Hyde  removed  from  Hillsboro  to 
the  city  of  Fargo,  he  failed  to  take  with  him 
these  deeds.  They  were  left  in  the  bank  vault 
at  Hillsboro.  It  appears  that  thereafter  the 
grantor  called  at  the  bank  for  some  papers. 
Whether  he  asked  for  these  deeds,  including 
the  deed  to  the  defendant,  or  for  some  other 
papers  belonging  to  him,  is  not  settled  by  the 
evidence.  The  only  witness  who  can  testify 
to  this  fact  is  in  doubt  about  it.  But  it  is  un- 
disputed that,  along  with  other  papers  of  his, 
these  deeds  were  handed  to  him,  and  that  he 
kept  them  in  his  possession  until  his  death. 
We  do  not  attach  much  importance  to  this 
fact,  considering  the  circumstances.  Indeed, 
if  the  deeds  were  once  delivered  to  Hyde  for 
ihe  benefit  of  the  grantees,  it  was  beyond  the 
power  of  the  grantor  to  devest  the  title  of  the 
grantees  by  regaining  possession  thereof,  or 
even  by  destruction  of  the  same,  A  delivery 
passes  title,  and  such  title  is  thereafter  as  much 
beyond  the  control  of  the  grantor  as  though  be 
had  never  .owned  the  land.  Connard  v.  Col- 
gan,  55  Iowa,  688;  Seibel  v.  Rapp,  85  Va.  28; 
Douglas  v.  West,  140  111.  455.  For  this  reason 
it  has  been  held  that  the  declarations  of  the 
41  L.  R  A. 


grantor  subsequent  to  an  alleged  delivery 
are  not  competent  to  impeach  it.  If  he  has 
in  fact  transferred  the  title,  he  cannot,  by 
his  unsworn  declarations  made  is  his  own 
interest,  in  effect  lay  the  foundation  for  secur- 
ing a  restoration  of  the  title  without  the 
act  or  even  consent  of  the  grantee.  See  Bury 
V.  Young,  98  Cal.  446;  Bltght  v.  Schenek,  10 
Pa.  285,  51  Am.  Dec.  481;  Squires  v.  Sum- 
mers, 85Ind.  252;  Sourerbf/e  v.  Arden,  1  Johns. 
Ch.  240.  Witnout  setting  forth  in  detail  all 
the  evidence,  we  find  much  in  the  case  to  con- 
firm the  theory  that  the  grantor  intended  to  part 
with  all  control  over  the  deed.  We  think  that 
the  motive  which  prompted  the  execution  of 
these  conveyances  is  strong  evidence  that  he  in- 
tended to  devest  himself  of  the  title  at  once. 
It  is  apparent  that  his  object  was  to  prevent 
the  interest  of  his  second  wife  attaching  to  the 
land.  He  was,  of  course,  wron^  in  supposing 
that  any  other  than  a  homestead  interest  would 
vest  in  her  on  their  marriage;  but,  in  deter- 
mining what  he  thought,  we  must  treat  him  as 
a  layman,  and  not  as  a  skilled  lawyer.  He 
evidently  believed  that,  if  he  owned  this  land 
when  the  second  marriage  took  place,  the  plain- 
tiff could  obtain  some  control  over  his  future 
disposition  of  the  property.  Such  being  his 
thought,  and  it  being  apparent  that  he  wished 
to  preclude  the  possibility  of  such  control,  we 
are  impelled  to  the  conclusion  that  he  meant 
that  the  deed  should  immediately  transfer  his 
title,  subject  only  to  the  condition  that  the  en- 
joyment of  the  possession  was  to  be  postponed. 
We  must  not  lose  sight  of  the  fact  that  the 
conveyance  was  to  his  own  children;  and 
courts  have  gone  very  far  in  sustaining  such 
transactions, — sometimes  apparently  holding 
that  in  such  cases  no  delivery  is  necessary. 
Sourerbye  v.  Arden,  1  Johns.  Ch.  240;  Wnllaee 
V.  Berdell,  97  N.  Y.  18:  2  Jones,  Real  Prop. 
§  1277:  Scrxigham  v.  Wood,  15  Wend.  545,  30 
Am.  Dec.  75.  That  the  declarations  of  the 
grantor  himself,  though  subsequent  to  the  al- 
leged delivery,  are  competent  evidence  of  in- 
tent in  support  of  the  deed,  is  well  settled. 
Such  declarations  are  against  the  interest  of  the 
only  party  who  is  interested  in  defeating  the 
deed  at  the  time  they  are  made.  The  defend- 
ant was  sworn  as  a  witness  in  the  case,  and 
testified  as  follows  with  reference  to  a  conver- 
sation had  with  his  father:  **He  spoke  to  me 
several  times.  One  time  he  spoke  to  me  about 
the  deeds.  He  told  me  that  he  had  deeded  the 
east  quarter  (what  they  usually  called  it)  to 
Martin,  and  thai  he  wished  me  to  tell  Martin 
that  be  expected  him  to  come  home  soon  and 
take  that  quarter,  and  he  would  move  the 
Bchoolhouse  over  there  and  fix  it  up,  and  he 
could  farm  it.  That  is  the  only  time  he  used 
the  word  'deed.*  He  several  limes  spoke  to 
me  about  disposing  of  the  land,  and  he  always 
used  the  word  'papers.' "  It  is  true  that  this 
evidence  does  not  relate  to  the  deed  in  ques- 
tion, but  all  these  deeds  were  executed  and  de- 
livered at  the  .same  time,  and,  if  the  grantor  in- 
tended to  deliver  any  of  them,  he  intended  to 
deliver  them  all.  There  was  only  a  single 
transaction  with  reference  to  them.  There  is 
evidence  equally  strong,  but  the  great  length 
of  this  opinion  forbids  a  more  specific  refer- 
ence to  it. 
The  question  of  acceptance  remains.    Ac- 
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ceptance  by  the  grantee  is  an  essential  part  of 
a  delivery.  But  it  is  well  settled  that  the  gran- 
tee may.  in  case  of  delivery  to  a  stranger,  on 
subsequently  learning  of  such  delivery  accept 
the  conveyance,  and  such  acceptance  relates 
back  to  the  time  of  such  delivery.  '*If  a  deed 
be  delivered  absolutely,  and  beyond  the  grant- 
or's control  and  right  of  dominion,  for  the 
grantee's  use,  to  a  person  not  at  the  time  au- 
thorized by  him  to  receive  it,  and  the  grantee 
afterwards  accepts  it,  or  authorizes  the  custo- 
dian to  accept  it.  the  deed  is  effectual  from  the 
time  it  was  placed  in  the  hands  of  such  per- 
son." 2  Jones,  Real  Prop,  g  1241.  Our  stat- 
ute embodies  this  rule.  Kev.  Codes,  §  3520. 
The  acceptance  by  the  grantee  has  been  shown. 
But  it  was  not  necessary  to  prove  such  accept- 
ance, the  grant  being  beneficial  to  the  grantee, 
t.  e,  an  unconditional  gift  to  him.  The  law 
presumes  an  acceptance  "The  fact  that  a 
<H>nveyance  is  beneficial  to  the  grantee,  and  im- 
poses no  burdens  on  him,  is  in  numerous  cases 
the  ground  for  asserting  the  general  proposi- 
tion that  an  acceptance  of  such  a  deed  may  al- 
ways be  inferred.  The  rule  is  stated  to  be  that 
if  a  deed  is  delivered  to  a  third  person  for  the 
grantee,  neither  the  presence  of  the  grantee, 
nor  his  previous  authority,  nor  his  sul^equent 
express  assent,  is  necessary  to  make  the  deliv- 
ery valid.  If  the  deed  is  beneficial  to  the 
grantee,  his  assent  will  be  presumed,  in  the  ab- 
sence of  proof  of  his  dissent."  2  Jones,  Real 
Prop.  §  1282.  It  is  true  that  there  appears  to 
be  a  division  of  authority  on  the  point,  but  our 
statute  clearly  recognizes  the  doctrine  we  have 
stated.  A  delivery  is  declared  to  be  good  when 
made  to  a  stranger,  not  only  on  showing  the 
assent  of  the  grantee,  but  also  when  his  assent 
may  be  presumed,  l^v.  Codes.  §  3520.  There 
is  evidence  in  the  case  from  which  an  accept- 
ance by  the  grantee  during  the  life  of  the  gran- 
tor may  be  inferred.  He  appears  to  have 
known  of  the  deed,  and  did  not  refuse  to  accept 
its  highly-beneficial  provisions.  The  case  of 
Uibberd  v.  Smith,  67  Cal.  547,  56  Am.  Rep. 726, 
is  not  in  point,  for  here  no  rights  of  third  per- 
sons intervened  between  the  delivery  and  ac- 
ceptance, as  in  tbat  case.  The  court  there  ex- 
pressly recognized  the  principle  of  relation  as 
between  the  parties,  saying:  *'As  between 
grantor  and  grantee,  or  those  claiming  under 
them,  when  the  right  of  a  third  person  is  not 
involved,  it  may  be  rightly  held  tbat  an  ac- 
ceptance or  assent  by  the  grantee  to  a  deed  de- 
livered to  a  stranger  for  the  use  of  the  grantee, 
made  after  such  tradition  to  a  stranger,  consti- 
tutes a  full  and  complete  delivery.  It  may  be 
so  held  under  the  doctrine  of  relation.  The 
subsequent  assent  or  acceptance  relates  back  to 
the  lime  of  such  delivery  to  the  stranger  and 
makes  such  acts  contemporaneous,  t.  e.  makes 
such  tradition  toastranger,  and  the  subsequent 
assent,  contemporaneous."  From  a  careful  ex- 
amination of  the  record,  we  are  thoroughly 
satisfied  that  there  was  a  delivery  of  the  deed 
by  the  grantor:  and  such  deed  must  therefore 
stand,  except  in  so  far  as  it  affects  plaintiff's 
homestead  right.  Had  tbe  purpose  of  the 
grantor  been  to  leave  these  deeds  with  Hyde, 
to  take  effect  only  on  his  death,  the  grantor  re- 
serving to  himself  control  thereover,  they 
would  have  been  testamentary  in  character, 
and  therefore  void  as  deeds,  for  want  of  deliv- 
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ery  during  the  grantor's  life.  Every  fact  in 
the  case  indicates  that  this  was  not  his  pur- 
pose. He  delivered  them  without  reserving 
any  control  thereover.  He  expressly  refused 
to  make  the  disposition  by  will,  though  this 
was  suggested  to  him  by  Hyde.  His  purpose 
was  to  devest  himself  of  ownership  before  the 
marriage  which  was  soon  to  take  place,  that  his 
second  wife  should  not  acquire  any  interest  in 
the  land.  He  repeaOedly  said  that  he  had 
deeded  the  land  to  the  boys.  To  sustain  them 
is  to  give  effect  to  them  as  deeds.  To  refuse 
to  sustain  them  is  to  construe  them  as  wills,  in 
the  face  of  the  fact  that  they  do  not  purport  to 
be  testamentary  in  character.  And,  finally,  to 
uphold  them  is  to  do  that  which  courts  have 
gone  to  great  lengths  to  accomplish,  namely, 
sustain  a  provision  made  by  the  parent  in  his 
lifetime  for  his  children. 

We  have  hitherto  refrained  from  referring 
to  a  point  made  by  counsel  for  defendants.  In 
view  of  the  disposition  made  of  the  case,  we 
might,  perhaps,  ignore  it;  but  we  have  decided 
to  pass  upon  it,  as  it  goes  to  our  right  to  inves- 
tigate at  all  the  question  of  delivery.  Counsel 
for  defendants  contends  that  all  the  questions 
here  raised  were  settled  ad versely  to  the  widow 
by  the  order  of  the  county  court  of  Traill 
county,  which  on  appeal  to  the  district  court 
was  affirmed.  Such  prior  adjudication  is  set 
up  in  the  answer,  and  there  is  evidence  in  the 
case  supporting  such  alleged  defense.  It  ap- 
pears that  in  a  proceeding  instituted  by  the 
widow  in  the  county  court  having  jurisdiction 
of  tbe  estate  of  Enudi  O.  Arnegaard,  to  com- 
pel the  administrator  to  place  upon  the  inven- 
tory the  real  estate  here  involved,  the  judg- 
ment of  such  court  was  that  the  land  did  not 
belong  to  the  estate  of  Enudt  O.  Arnegaard; 
and  on  appeal  to  the  district  court  this  judg- 
ment was  affirmed.  But  we  are  clear  that  such 
adjudication  can  have  no  effect  upon  the  ques- 
tion of  title  of  one  claiming  in  hostility  to  the 
estate.  The  county  court  has  no  power  to  try 
the  question  of  title,  as  between  the  represen- 
tative and  persons  claiming  adversely  to  the 
estate.  If  the  decedent  has  in  fact  conveyed 
his  land  before  his  death,  that  court  cannot, 
by  any  order  or  judgment  it  may  make,  settle 
one  way  or  the  other  the  question  whether  the 
decedent  owned  the  land  at  the  time  of  his 
death.  The  fact  that  the  grantee  in  such  a 
conveyance  may  happen  to  be  a  person  inter- 
ested in  tbe  estate  does  not  alter  the  rule.  As 
to  such  property,  he  is  in  the  same  position  as 
an  entire  stranger.  The  court  in  which  the 
estates  of  deceased  persons  are  administered 
has  no  jurisdiction  of  a  proceeding  to  deter- 
mine whether  the  decedent  has  or  has  not  trans- 
ferred the  property  to  another.  Such  a  con- 
troversy must  be  settled  in  the  district  court, 
and  it  can  make  no  difference  tbat  the  ques- 
tion is  fully  contested  in  the  county  court,  for 
tbe  parties  cannot  by  consent  confer  jurisdic- 
tion over  the  subject-matter.  Had  tbe  deci- 
sion in  tbe  county  court  relied  on  by  counsel  for 
defendants  been  in  favor  of  the  widow,  she 
could  not  have  availed  herself  of  it  in  this  ac- 
tion, because  that  court  had  no  power  to  deter- 
mine whether  the  grantees  in  these  deeds  were 
or  were  not  the  owners  of  this  land.  And  for 
the  same  reason  an  adverse  decision  can  work 
her  no  prejudice.    As  the  county  court  had  no 
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power  to  try  the  question  of  title,  it  follows 
tfaat  tbe  district  court,  on  appeal  from  the  or- 
der of  the  county  court,  had  no  such  power. 
The  questions  here  discussed  are  all  treated  in 
Stewart  v.  Lohr,  1  Wash.  841,  which  is  an  ex- 
press authority  in  support  of  our  ruling  on  this 
branch  of  the  case.  The  county  court  may 
undoubtedly  determine  in  a  tentative  way 
what  property  should  be  placed  on  the  inven- 
tory as  the  property  of  the  decedent.  But  any 
decision  made  by  it  would  be  controlled  by  the 
final  result  of  an  action  brought  in  a  proper 
court  to  try  the  question  of  title.  Should  the 
administrator  be  ordered  to  place  certain  lands 
upon  his  inventory,  and  should  it  subsequently 
be  decided,  in  a  proper  action,  that  the  prop- 
erty in  fact  belonged  to  another,  the  adminis- 
trator would  not  be  chargeable  therewith.  The 


I  object  of  the  proceeding  to  compel  an  admin- 
istrator to  place  particular  property  upon  the 
inventory  is  not  to  settle  any  question  of  title, 
as  between  those  interested  in  the  estate  and 
persons  who  claim  in  hostility  thereto.  Nor 
has  the  county  court  any  jurisdiction  to  adju- 
dicate upon  such  title.  We  therefore  hold 
that  the  judgment  set  forth  in  the  answer  does 
not  constitute  a  former  adjudication  of  the 
question  of  the  title  of  this  defendant  to  the 
land  in  controversy,  or  of  the  widow's  right  to 
a  homestead. 

T?ie  judgment  will  he  modified  by  the  Dis- 
trict Court  in  accordance  with  the  views 
herein  expressed,  the  appellant  recovering 
costs  in  both  courts. 

All  concur. 
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John  GVl^^etal 
(170  Mass.  600.) 

1.   An    injunction  a^ainat   a  treapass 

may  be  granted  for  the  Inadequacy  of  the  re- 


lief at  law,  wbere  an  action  at  law  has  been 
brouirht  but  the  insolvency  of  tbe  defendant 
makes  It  Impossible  to  collect  a  Judgment  against 
him  for  damages. 

8.  The  nse*  for  more  than  100  years*  of 
a  well-known  and  well-defined  road- 
^ray  from  a  public  road  to  a  great  pond,  by 
hunters,  fishermen,  picnic  parties,  oelebrators  on 


NoiE. — Fuhlio  right  of  access  to  water. 

The  public  has  no  right  of  way  across  pri- 
Tate  property  to  reach  a  public  body  of  water, 
although  there  Is  no  other  means  of  access.  The 
only  exception  to  this  rule  appears  to  have  been 
In  case  of  wreck.  For  it  was  held  that  the 
King  has  a  right  of  way  over  any  man's  ground 
for  his  wreck,  and  the  same  privilege  goes  to 
the  grantee  thereof.    Anonymous,  6  Mod.  149. 

So,  where  the  state  has  established  a  method 
of  caring  for  wrecked  property  and  selling  it 
for  the  owner  there  will  be  reserved  from  a 
grant  of  land  on  the  shore, a  right  of  way  by 
necessity  to  and  from  the  wreck  for  the  pur- 
pose of  taking  away  the  goods.  Hetfield  v. 
Baum,  35  N.  C.  (13  Ired.  L.)  394,  57  Am.  Dec. 
663. 

2^0  right  for  fishing . 

Hall,  Sea  Shores,  176,  says  that  the  law  will 
compel  fishermen  to  take  the  usual  and  public 
road  down  to  the  seaside  if  there  is  one  within 
reason.nble  and  convenient  distance,  although 
he  argues  for  a  right  to  go  along  the  coast  from 
tbe  end  of  the  public  road  to  the  place  where 
the  fishery  is  located  or  to  the  boat. 

There  must  be  no  trespass  on  private  prop- 
erty in  exercising  the  right  of  fishing.  Coolidge 
V.  Williams,  4  Mass.  140. 

In  2  Daue,  Abr.  702,  it  is  said  that  a  right  to 
pass  over  another's  land  to  fish  can  be  only  by 
usage,  time  out  of  mind,  or  by  grant,  or  by 
way  of  necessity,  and  the  case  of  White  v. 
Whittier  is  cited  as  Involving  the  question. 

Fish  taken  in  navigable  water  where  the  tide 
ebbs  and  flows  cannot  be  carried  over  private 
land  adjoining.  Blckel  v.  Polk,  5  Harr.  (Del.) 
325. 

By  the  MasEachusetts  colonial  ordinance  any- 
one had  a  right  to  go  to  a  great  pond  on  foot 
through  nninclosed  woodlands  for  the  purpose 
of  taking  fish.  But  he  could  not  trespass  on 
corn  or  meadow,  tillage  or  grass  land.  Bar- 
rows V.  McDermott,  73  Met.  441. 
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A  statute  attempting  to  give  a  right  to  cross 
lands  to  reach  public  waters  for  the  purpose 
of  fishing  Is  an  unconstitutional  taking  of  prop- 
erty without  compensation.  New  England 
Trout  &  S.  Club  v.  Mather,  68  Vt.  338,  33  L.  R. 
A.  569.  The  court  says  the  legislature  could 
as  well  pass  a  law  that  any  private  property 
might  be  crossed  against  the  will  of  the  owner 
for  the  purpose  of  reaching  a  highway  by  laud, 
as  to  pass  one  that  It  may  thus  be  crossed  for 
the  purpose  of  reaching  public  waters  for  the 
purpose  of  taking  fish  therefrom. 

yo  right  for  general  purposes. 

The  right  of  the  public  to  navigate  streams 
capable  of  navigation  does  not  give  them  the 
right  to  approach  the  streams  over  the  land  of 
a  riparian  proprietor  against  his  consent.  The 
Magnolia  v.  Marshall,  39  Miss.  110.  The  court 
says  all  public  rivers,  whether  technically  navi- 
gable or  navigable  in  fact,  must  remain  free  and 
open  subject  to  the  Jus  publicum;  but  the  ab- 
solute right  of  approach  on  each  side  can  only 
be  on  public  and  general  ways ;  consequently.  If 
an  Individual  have  land  adjoining  a  river,  he 
may  reasonably  refuse  permission  to  any  per 
son  to  go  over  it  to  approach  the  river  unless 
there  be  a  public  way  over  It. 

In  West  Roxbury  v.  Stoddard,  7  Allen,  158.  It 
is  said  that  fishing,  boating,  etc.,  upon  great 
ponds  are  lawful  and  free  to  all  persons  who 
own  land?  adjoining  them  or  can  obtain  access 
to  them  without  trespassing. 

And  that  is  quoted  with  approval  in  Paine  v. 
Woods,  108  Mass.  173;  Rowell  v.  Doyle,  131 
Mass.  474. 

In  Stetson  v.  Bangor,  60  Me.  313,  where  the 
question  was  as  to  the  amount  to  be  awarded 
for  extending  a  street  from  high-water  mark 
over  flats  to  the  water's  edge,  the  court  said 
that  the  stream  was  navigable,  and  that  the 
public  had  a  right  to  pass  and  repass  upon  It, 
but  they  would  have  no  right  to  land  and  use 
the  upland  as  a  way  or  road  to  transport  their 
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public  oocaslons,  and  by  whomsoeyer  chose,  with- 
out  objection  and  without  obstruction,  doM  not 
establish  a  way  by  prescription  or  dedication, 
where  it  does  not  appear  that  such  use  was  not 
with  the  express  or  implied  permission  of  the 
owners  of  the  land. 

8.  Aeceptanee  by  public  authorities  is  neccs- 
aary  to  create  a  public  way  by  dedication. 

4*  The  ri§^ht  to  cross  the  unimproved 
Ukad  of  another  person  bordering^  on 
&  Creat  pond»  for  the  purpose  of  cutting  and 
carrying  away  ice  from  the  pond,  is  not  confer- 
red by  the  ordinance  of  1641-49,  adopted  by  the 
Massachusetts  Bay  Colony,  makioff.  it  "free  for 
any  man  to  fish  and  fowl  there,"  and  to  '^pass 
and  repass  on  foot  through  any  man^s  propriety 
for  that  end,  so  they  trespass  not  on  any  man's 
com  or  meadow." 

(March  28, 18d8.) 

EEPORT  by  the  Superior  Court  for  Worces- 
ter  County  of  exceptions  bv  defendants  to 
a  master's  report  in  favor  of  plaintiff  in  a  suit 
in  equity  to  enjoin  defendants  from  trespassing 
on  plaintiff's  property.    Exceptions  overrvled. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Sewell  Gould*  for  defendants: 

Highways  are  public  roads  which  every  citi- 
zen has  a  right  to  use. 

StaekpoU  v.  Healy,  16  Mass.  88,  8  Am.  Dec. 
121. 


"If  a  way  lead  to  a  market,  and  were  a  way 
for  all  travelers,  and  did  communicate  with  a 
great  road,  etc.,  it  is  a  highway;  but  if  it 
lead  only  to  a  church,  to  a  private  bouse,  or 
village,  or  to  fields,  there  'tis  a  private  way. 
But  it  is  a  matter  of  fact,  and  much  depends 
upon  common  reputation." 

Au$tin*B  Can,  1  Vent.  189;  ThroioefB  Case, 
1  Vent.  208. 

If  the  owner  of  the  soil  throws  open  a  pass- 
age, and  neither  marks,  by  any  visible  distinc- 
tion, that  be  means  to  preserve  all  bis  rights 
over  it,  nor  excludes  persons  from  passing 
through  it  by  positive  prohibition,  be  shall  m 
presumed  to  have  dedicated  it  to  the  public. 
Although  the  passage  in  question  was  originally 
intended  only  for  private  convenience,  the 
public  are  not  now  to  be  excluded  from  it  after 
being  allowed  to  use  it  so  long  without  any  in- 
terruption. 

Bex  V.  Uoyd,  1  Campb.  260;  Rughby  Char- 
ity V.  Merryweather,  11  East,  375,  note;  Wood- 
yer  v.  Uadden,  5  Taunt.  125;  Wood  v.  Veal,  5 
Barn.  &  AI4.  464. 

A  passageway  leading  from  a  public  street 
up  to  a  court,  which  consisted  of  a  dozen  or 
more  bouses  through  which  court  there  could 
be  no  passing,  was  held  to  be  a  public  high- 
way. 

Bateman  v.  Bluek,  14  Eng.  L.  &  Eq?  69. 


waterbornc  goods  without  the  authority  of  the 
owner  of  the  land. 

In  reaching  a  great  pond  for  the  purpose  of 
cutting  Ice,  there  must  be  no  trespassing  upon 
the  land  of  riparian  proprietors.  Brastow  v. 
Bockport  Ice  Co.  77  Me.  100. 

If  right  of  way  to  a  river  is  dedicated  for 
the  purpose  of  facilitating  commerce  on  the 
river  it  will  cease  when  the  commerce  on  the 
river  Is  entirely  abandoned.  Freedom  v.  Nor- 
ris.  128  Ind.  377. 

In  Turner  v.  Hebron,  Gl  Conn.  175,  the  right 
of  the  public  to  a  highway  to  a  pond  across  pri- 
vate land  was  denied  upon  the  ground  that  all 
the  rights  in  the  pond  were  in  the  owner  of  the 
land  surrounding  It  and  that  the  highway  was 
not  of  common  convenience  and  necessity. 

If  the  right  to  erect  wharves  below  low  water 
mark  is  given  to  riparian  owners  the  public 
hare  no  right  to  use  them;  but  their  only  mode 
of  access  to  the  water  Is  by  highways.  Wet- 
more  V.  Atlantic  White  Lead  Co.  37  Barb.  70. 

Parliament  may  grant  a  right  to  erect  a 
wharf  at  the  end  of  a  public  street  which  will 
cut  off  the  public  right  of  access  to  the  water. 
Yarmouth  v.  Simmons,  L.  R.  10  Ch.  Dlv.  618, 
47  L.  J.  Ch.  N.  S.  702,  38  L.  T.  N.  S.  881,  20 
Week.  Rep.  802. 

A  grant  by  statute  to  a  railroad  company  of 
a  right  of  way  along  the  shore  below  high-water 
mark  without  reserving  a  right  to  the  public 
to  cross  the  tracks  will  cut  off  the  access  of  the 
public  to  the  water,  although  a  street  runs  tu 
high- water  mark.  Vancouver  v.  Canada  P.  R. 
Co.  23  Can.  S.  C.  1. 

If  a  highway  is  laid  out  to  a  river  the  owner 
of  the  soil  cannot  by  filling  out  in  front  of  the 
street,  obstruct  the  public  right  of  way  to  the 
river.  Newark  Lime  &  C.  Mfg.  Co.  v.  Newark, 
15  N.  J.  Eq.  04;  People  v.  Lambler,  6  Denlo,  9, 
47  Am.  Dec.  273;  Jersey  City  v.  Morris  Canal 
A  Bkg.  Co.  12  N.  J.  Eq.  548 ;  Hoboken  Land  &  I. 
Co.  V.  Hoboken,  86  N.  J.  L.  540. 

But  in  Hoboken  v.  Pennsylvania  R.  Co.  124 
U.  S.  656,  31  L.  ed.  548,  it  was  held  that  a  grant 
by  the  state  to  a  corporation  for  the  purpose  1 
41  L.R.  A. 


of  improving  the  water  front  would  cut  off  the 
public  right  of  access  along  the  street  which 
had  been  dedicated  to  the  public  by  a  riparian 
owner,  since  his  right  to  dedicate  extended  only 
to  high-water  mark,  and  the  state  might  cut  off 
all  rights  beyond  that  by  a  grant  to  other  per- 
sons. 

There  is  no  common  right  to  pass  over  the 
shore  between  high  and  low  water  mark  which 
belongs  to  a  private  individual  for  the  purpose 
of  bathing  in  the  sea,  although  access  to  high- 
water  mark  has  been  rightfully  obtained. 
Blundell  v.  Catterall,  5  Barn.  &  Aid.  268.  Hol- 
royd  says  for  the  purpose  of  the  King's  sub- 
jects getting  upon  the  sea  and  upon  the  navi- 
gable rivers  to  exercise  their  unquestionable 
rights  of  commercial  intercourse  and  fishing, 
there  are,  not  only  the  ports  of  the  Kingdom, 
but  also  public  places  of  embarking  and  land- 
ing themselves  and  their  goods. 

In  case  there  is  no  public  road  within  conven- 
ient distance,  it  would  seem  better  to  take 
proper  proceedings  to  have  one  laid  out  than 
to  sanction  a  right  of  way  over  private  prop- 
erty to  reach  the  water. 

In  Knight  v.  Woore,  5  Dowl.  P.  C.  201,  3  Blng. 
N.  C.  3,  3  Scott,  32G,  the  Jury  found  the  exist- 
ence of  a  right  of  way  In  favor  of  the  Inhabit- 
ants of  Monmouth  to  pass  and  repass  for  the 
purpose  of  drawing  water  from  the  river  Wye, 
but  negatived  a  right  to  carry  goods. 

In  Richards  v.  Richards,  1  Johns.  V.  C.  (Eng.) 
256,  a  right  of  way  was  given  by  act  of  Parlia- 
ment to  enable  the  owner  of  a  mine  to  reach  a 
canul  so  as  to  get  the  product  of  the  mine  to 
market. 

And  the  same  Is  true  of  Bishop  v.  North,  11 
Mees  &  W.  418,  3  Rallw.  Cas.  459,  12  L.  J.  Exch. 
N.  S.  362. 

Any  part  of  a  highway  the  fee  of  which  is  in 
the  adjoining  owner  may  be  used  by  the  public 
for  approaching  a  stream  which  it  crosses  with- 
out being  liable  to  an  action  by  him  for  tres- 
pass.   Parsons  v.  Clark,  76  Me.  476. 

H.  P.  F. 
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There  may  be  a  highway  without  a  thorough- 
fare, or,  in  other  words,  a  mere  cul  de  mc  may 
be  a  highway. 

State  V.  Bartlett,  cited  in  State  v.  Nudd,2S  N. 
H.  881;  Oalatian  v.  Gardner,  7  Johns.  106; 
Sekatzv,  Pfeil,  66  Wis.  429;  Saunders  v.  Town- 
•  send,  28  Hun,  308;  Wiggins  v.  Talimadge,  11 
Barb.  467;  Boldane  v.  Cold  Spring,  21  N.  Y. 
474;  People,  WiUiams,  v.  Kingman,  24  N.  Y. 
659;  Danforth  v.  i>ttrtf«,  8  Allen,  242;  Tyler 
V.  Sturdy,  108  Mass.  196. 

Id  Massachusetts  a  great  pond  is  public 
property,  and  the  public  may  lawfully  resort 
thereto. 

Kean  y.  Stetson,  5  Pick.  492. 

It  would  be  just  as  reasonable  to  declare 
Park  street,  which  connects  two  of  the  princi- 
pal thoroughfares  of  Boston,  a  cul  de  sae,  as  it 
would,  under  the  circumstances  of  this  case;  to 
declare  this  way,  which  connects  two  equally 
important  rural  thoroughfares,  a  cul  de  sac, 

VeaUy.  Boston,  185  Mass.  187. 

The  doctrine  of  dedication  of  rights  for  the 
use  of  the  public  has  been  recognized. 

Cincinnati  v.  White,  6  Pet.  481,  8  L.  ed. 
452;  Eobbs  v.  Lowell,  19  Pick.  406, 81  Am.  Dec. 
146;  Valentine  v.  Boston,  22  Pick.  75,  88  Am. 
Dec.  711;  Jennings  v.  Tilbury,  6  Gray,  74. 

The  common-law  principle  of  dedication  is 
made  up*of  several  distinct  elements. 

An  intention  on  the  part  of  the  owner  of  the 
fee  to  dedicate  must  be  shown. 

State  V.  TrasJc,  6  Vt.  856,  27  Am.  Dec.  554; 
Indianapolis  dh  B.  R.  Co.  v.  Indianapolis,  12 
Ind.  620;  Godfrey  v.  Alton,  12  111.  29,  52  Am. 
Dec.  476;  Morgan  v.  Chicago  dh  A,  B.  Co,  96 
U.  S.  716,  24  L.  ed.  748. 

The  intention  to  dedicate  may  be  presumed 
from  the  owner's  acquiescence  in  those  condi- 
tions which  in  law  are  evidence  of  dedication. 

Columbus  V.  Dahn,  86  Ind.  880;  Smith  v. 
State,  23  N.  J.  L,  712. 

An  acceptance  by  the  public  of  the  use  dedi- 
cated must  be  shown. 

Hobbs  V.  Louell,  19  Pick.  406,  81  Am.  Dec. 
146;  2  Dill.  Mun.  Corp.  chap.  17,  cases  cited 
in  notes. 

The  acceptance  by  the  public  may  be  by  use. 

Hempkill  v.  Boston,  8  Cush.  195,  54  Am. 
Dec.  749;  Pomfrey  v.  Saratoga  Springs,  84 
Hun,  607;  Cincinnati  Y,  White,  6  Pet.  431,  8 
L.  ed.  452;  Guthrie  v.  New  Haven,  81  Conn. 
808;  Stone  v.  Brooks,  85  Cal.  489;  David  v. 
JSew  Orleans,  16  La.  Ann.  404,  79  Am.  Dec. 
586. 

The  length  of  time  user  by  the  public  con- 
tinues has  been  held  immaterial  in  a  common- 
law  dedication,  as  intention  is  the  fundamen- 
tal element  in  dedication,  and  the  dedication  is 
established  when  the  intention  is  first  shown  to 
have  existed. 

Beg.  V.  Petrie,  80  Eng.  L.  &  Eq.  207;  Wyman 
V.  State,  18  Wis.  664;  Green  v.  Cakes,  17  111. 
249;  State  v.  Taff,  87  Conn.  393;  Chapin  v. 
State,  24  Conn.  286;  Jarvis  v.  Dean,  8  Bing. 
447;  Rowan  v.  Portland,  8  B.  Mon.  232. 

This  proposition  can  be  true  only  of  cases 
where  the  evidence  of  dedication  is  precise  and 
certain,  as  when  proved  by  express  evidence. 

NoyesY.  Ward,    19  Conn.   250;  Penguitey, 
Lavrence,  11  Ohio  St.  274;  Lewiston  v.  Proctor, 
27  111.   414;  Jack»on  v.  Smiley,  18    Ind.  247; 
Dodge  v.  Stacy,  89  Vt,  560. 
41  L.  R.  A, 


When  the  intention  to  dedicate  cannot  be 
shown  by  express  evidence,  the  length  of  time 
a  public  user  must  continue,  to  lay  tne  founda- 
tion for  inferring  the  existence  of  a  dedication 
or  a  grant,  is  twenty  years. 

Jennings  v.  TiAury,  6  Gray,  74;  Holt  v. 
Sargent,  15  Gray,  97;  Williams  v.  Cumming- 
ton,  18  Pick.  812;  Valentine  v.  Boston,  22  Pick. 
75,  88  Am.  Dec.  711;  Com,  v.  Coupe,  128 
Mass.  68. 

When  long  user  is  relied  on  to  prove  dedi- 
cation it  need  not  be  shown  by  whom  the  dedi- 
cation was  made. 

Reg.  V.  Petrie,  80  Eng.  L.  &  Eq.  207;  Queen, 
V.  East  Mark,  11  Q.  B.  877. 

The  element  of  adverse  right,  where  the  bare 
fact  of  user  for  twenty  years  is  relied  on  to  con- 
stitute dedication,  is  supplied  by  an  uninter- 
rupted enjoyment  by  the  public  for  twenty 
years. 

Onstott  V.  Murray,  22  Iowa,  457;  Thayer  v. 
Boston,  19  Pick.  511,  81  Am.  Dec.  167;  Green 
V.  Oakes,  17  111.  249;  HoltY,  Sargent,  15  Gray, 
97;  Jennings  v.  Tisbury,  6  Gray,  74;  Valen- 
tine V.  Boston,  22  Pick.  75,  83  Am.  Dec.  711. 

And  a  public  use  of  property  or  rights  for 
twenty  years  without  interruption  has  been 
held  sufiicient  evidence  of  dedication  without 
further  proof. 

Barclay  v.  Howell,  6  Pet.  498-618,  8  L.  ed. 
477-488;  New  Orleans  y.  United  States,  10  Fei. 
718,  9  L.  ed.  595;  Parrish't  v.  Stephens,  1  Or. 
59;  Lemon  Y.  Hayden,  13  Wis.  167;  M*Connell 
V.  Lexington,  12  Wheat.  582,  6  L.  ed.  735; 
Waugh  V.  Leech,  28  111.  488. 

This  proposition  rests  upon  the  theory  that 
a  user  uninterrupted  and  unexplained  for 
twenty  years  is  adverse. 

Blake  v.  Everett,  1  Allen,  248;  Leonard  v. 
Leonard,  7  Allen,  277;  Barnes  v.  Haynes,  13 
Gray,  188,  74  Am.  Dec.  629;  Sargent  v.  Bal- 
lard, 9  Pick.  251 ;  Samuels  v.  Borrowseale,  104 
Mass.  210;  Hammond  v.  Zehner,  21  N.  Y.  118; 
Perrin  v.  Garfield,  37  Vt.  304;  P^Uy  v.  Me- 
Call,  87  Ala.  20. 

And  the  presumption  of  a  grant  or  dedica- 
tion arisini;  from  twenty  years  uninterrupted 
and  unexplained  user  by  the  public  is  impera- 
tive and  conclusive. 

Tyler  v.  Wilkinson,  4  Mason,  897;  Leonard 
V.  Leonard,!  Allen,  277;  Rossy.  Thomp8on,lS 
Ind.  90;  VealeY.  Boston,  186  Mass.  187;  State 
Y.  Atherton,  16  N.  H.  203;  Sterens  v.  Nashua, 
46  N.  H.  192;   WoodY.  Hurd,  34  N.  J.  L.  87. 

Dedication  once  complete  is  irrevocable. 

Dummer  v.  Den,  Jersey  City,  20  N.  J.  L.  86, 
40  Am.  Dec.  218;  Kennedy  v.  Cumberland,  65 
Md.  514;  New  Orleans  y.  United  States,  10 
Pet.  662-718,  9  L.  ed.  573-595;  Post  v.  Pear- 
sail,  22  Wend.  425;  WarrenY.  Jaeksonville,  15 
111.  238. 

It  is  not  legally  possible  to  admit  that  a  way 
has  been  open  for  100  years  and  more  to  the 
travel  of  "every  citizen  (whomsoever  chose), 
and  at  the  same  time  deny  or  avoid  the  legal 
consequence  following  such  user,  to  wit,  that 
the  way  is  a  public  way,  by  pleading  the  nature 
of  the  travel. 

SchatzY.  Pfeil,  56  Wis.  429. 

It  will  be  sufficient  if  traveled  as  much  as 
the  circumstances  of  the  surrounding  popula- 
tion and  their  business  required. 

Baldwin  v.  Herbst,  54  Iowa,  168;  Bodfi^h  v. 
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Bodfith,  105  Mass.  817;  dm,  v.  Petitcler,  110 
Mass.  62. 

Even  if  denials  of  the  right,  complaints,  re- 
monstrances, or  prohibition  of  the  use  of  this 
'way,  made  by  the  owner  of  the  fee,  could  be 
shown  between  1790  and  1810,  they  would  not, 
if  unaccompanied  by  acts  which  in  law  would 
amount  to  a  disturbance  of  the  right  and  be 
actionable  as  such,  prevent  the  acquisition  of 
a  right  of  wav  by  prescription. 

Lehigh  Valley  R.  Co,  v.  McFarlan,  43  N.  J. 
L.  605;  Eimhall  v.  Ladd,  42  Vt.  747. 

The  colony  ordinance  of  1641- !  647  has  ap- 
plication throughout  the  entire  common- 
wealth. 

Barker  v.  Bates,  13  Pick.  265,  23  Am.  Dec. 
678. 

This  ordinance  was  intended  to  devote  great 
ponds  to  public  use. 

Oummings  v.  Barrett,  10  Gush.  188. 

This  ordinance  has  never  been  repealed,  and 
it  still  applies  throughout  the  commonwealth, 
and  under  it  great  ponds  are  still  devoted  to 
public  use. 

West  Roxhury  v.  Stoddard,  7  Allen,  166; 
Waiuppa  Resertoir  Co.  v.  Fall  Ricer,  147  Mass. 
548.  1  L.  R.  A.  466. 

The  specific  modes  of  enjoying  this  right  of 
access  to  great  ponds  thus  secured  by  the  or- 
dinance have  been  multiplied  by  judicial  con- 
struction. 

West  Raxbury  v.  Stoddard,  7  Allen,  166; 
Weston  V.  Sampson,  8  Gush.  847,  54  Am.  Dec. 
764. 

The  right  to  harvest  ice  from  a  great  pond  is 
a  right  which  now  belongs  to  every  citizen, 
by  virtue  of  the  judicial  enlargement  of  the 
terms  of  the  colony  ordinance  of  1641-47. 

Eittinger  v.  Eames,  121  Mass.  539;  Gage  v. 
Steinkravss,  131  Mass.  222;  Cummings  v.  Bar- 
reV,  10  Gush.  188. 

From  the  earliest  times  the  laws  of  Massa- 
chusetts have  regarded  the  rights  of  the  public 
in  great  ponds  as  similar  to  the  rights  of  the 
public  in  the  sea. 

Com,  V.  Roihury,  9  Gray,  451;  Drury  v. 
Ifatick,  10  Allen,  169;  Paine  v.  Woods,  108 
31a8S.  169;  Watuppa  Reservoir  Co.  v.  Fall  River, 
147  Mass.  548,  1  L.  R.  A.. 466;  Storer  v.  Free- 
man, 6  Mass.  485,  4  Am.  Dec.  155;  Weston  v. 
Sampson,  8  Gush.  347,  54  Am.  Dec.  764. 

^o  principle  of  equity  sanctions  the  con- 
tinuance of  thi'  injunction  in  force,  no  matter 
how  the  other  issues  are  determined. 

Proprietors  of  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  6  Pick.  378;  Irwin 
V.  Dixion,  9  How.  10,  18  L.  ed.  25. 

Messrs.  W.  S.  B.  Hopkina  and  Frank 
Bnlkeley  Smith,  for  plaintiff: 

Id  cases  of  trespass  where  the  trespass  has 
been  repeated  and  is  liable  to  occur  in  the 
future,  the  insolvency  of  the  defendant  is  a 
proper  cause  for  instituting  a  suit  in  equity, 
and  is  a  ground  for  jurisdiction  on  the  equity 
side  of  the  court. 

Clark  V.  Flint,  22  Pick.  231,  33  Am.  Dec. 
733;  Bank  of  Chenango  v.  Cox,  26  N.  J.  Eq. 
452;  Wilson  y.  Bill,  46  N.  J.  Eg.  367;  Cottle  v. 
Earrold,  72  Ga.  830;  MiUer  v.  Burket,  132  Ind. 
469;  Indian  River  8.  B.  Co.  v.  East  Coast 
Transp.  Co.  28  Fla.  887;  McCormick  v.  Nixon, 
83  N.  C.  113;  Hanly  v.  Watterson,  39  W.  Va. 
214;  Hicks  v.  Compton,  18  Gal.  206;  James  v. 
41  L  R  A. 


Dixon,  20  Mo.  80;  Winnipissiogee  Lake  Co,  v. 
Worster,  29  N.  H.  438;  Hart  v.  Albany,  3 
Paige,  213;  Musselman  v.  Marquis,  1  Bush, 
463.  89  Am.  Dec.  687. 

Injunction  will  lie  on  the  part  of  a  cotenant 
to  restrain  waste  on  the  part  of  his  insolvent 
cotenant. 

Stout  V.  Curry,  110  Ind.  514;  Smallmanv, 
Onions,  8  Bro.  Gh.  621;  Coffin  v.  L<yper,  25  N. 
J.  Eq.  443;  MeLendon  v.  Hdoks,  15  Ga.  538. 

A  court  of  equity  will  also  order  an  injunc- 
tion to  restrain  an  insolvent  from  committing 
waste  on  land  under  attachment  in  a  bill 
brought  by  an  attaching  creditor. 

Camp  V.  Bates,  11  Gonn.  51,  27  Am.  Dec. 
707. 

An  insolvent  debtor  will  be  restrained  at  the 
suit  of  a  vendor,  who  has  a  lien  for  unpaid 
purchase  money. 

MeCaslin  v.  State,  Evans,  44  Ind.  151. 

Repeated  and  continuing  trespass  is  aground 
for  equitable  relief  to  prevent  multiplicity  of 
suits. 

Allen  V.  Martin,  L.  R.  20  Eq.  462;  Good- 
son  V.  Richardson,  L.  R.  9  Gh.  221. 

The  phraseology  "great  ponds"  was  un- 
known to  the  law  and  they  were  not  at  first 
reserved  as  public  property,  or  lying  in  com- 
mon. Two  instances  of  private  grants  are 
found  in  the  Ma-ssachusetts  Reports. 

1  Mass.  Gol.  Rec.  147,  211;  Lewis.  History 
of  Lynn,  52;  Com,  v.  Roxbury,  9  Gray,  451; 
Watuppa  Resertoir  Co.  v.  Fall  River,  154 
Mass.  305,  13  L.  R.  A.  255. 

In  1641  the  general  court  of  the  colony  of 
Massachusetts  bay  passed  an  ordinance  to  the 
following  effect:  *'Every  inhabitant  who  is 
an  householder  shall  have  free  fishing  and 
fowling  in  any  great  ponds,  bays,  coves,  and 
rivers,  so  far  as  the  sea  ebbs  and  fiows,  within 
the  precints  of  the  town  where  they  dwell,  un- 
less the  freemen  of  the  same  town  or  the  gen- 
eral court  have  otherwise  appropriated  them." 

And  in  1647  another  ordinance  to  the  fol- 
lowing effect  was  passed  by  the  same  body: 
"And  for  great  ponds  lying  in  common, 
though  within  the  bounds  of  some  town, 
it  shall  be  free  for  anv  man  to  fish  and  fowl 
there,  and  may  pass  and  repass  on  foot  through 
any  man's  propriety  for  that  end.  so  they  tres- 
pass not  upon  any  man's  corn  or  meadow." 
West  Roxbury  v.  Stoddard,  7  Allen,  158. 

These  acts  were  joined  together  as  acts  in 
pari  materia,  and  were  published  in  the  Body 
of  Liberties  for  the  instruction  of  the  colonists 
as  one  continuous  ordinance. 

Body  of  Liberties,  art.  16;  28  Mass.  Hist. 
Soc.  Goll.  219;  Ancient  Gharters,  148,  149; 
Com.  V.  Alger,  7  Gush.  53. 

These  ordinances  were  passed  by  the  Massa- 
chusetts Bay  colony.  No  similar  ordinance 
was  ever  passed  by  the  Plymouth  colony,  yet 
we  find  it  in  force  throughout  the  whole  terri- 
tory of  Massachusetts,  Including  those  parts 
which  were  formerly  the  colony  of  Plymouth, 
Nantucket,  and  Dukes  county,  and  also  in 
Maine,  although  none  of  these  were  under  the 
jurisdiction  of  the  colony  of  Massachusetts 
Bay. 

Barker  v.  Bates,  18  Pick.  255,  28  Am.  Dec. 
678;  Mayhew  v.  Norton,  17  Pick.  857,  28 
Am.  Dec.  300;  Weston  v.  Sampson,  8  Gush. 
847,  54  Am.  Dec.  764;  Com.  v.  Alger,  7  Gush. 
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53;  Litchfield  v.  Scituate,  186  Mass.  89;  Wa- 
tuppa  Reservoir  Co.  v.  Fall  River,  147  Mass. 
648,  1  L.  R.  A.  466. 

The  rights  of  the  public  to  the  great  ponds 
are  similar  to  their  rights  to  the  sea  shore. 

Drury  y.  Natiek,  10  Allen,  169;  Com,  v. 
Boxbury,  9  Gray,  451;  Paine  v.  Wood9,  108 
Mass.  160. 

This  rule  of  property  was  a  part  of  the  com- 
mon law  of  the  state. 

Waiuppa  Beserwir  Co,  v.  Fall  River,  154 
Mass.  305,  18  L.  R.  A.  255;  Coolidge  v.  Will- 
iams, 4  Mass.  140. 

The  great  purpose  of  this  ordinance,  at  the 
time  of  its  passage,  "was  to  declare  a  great 
principle  of  public  right,  to  abolish  the  forest 
laws,  the  game  laws,  and  the  laws  designed 
to  secure  several  and  exclusive  fisheries,  and 
to  make  them  all  free." 

West  Roxhury  v.  Stoddard,  7  Allen,  158. 

The  rule  of  property  regarding  great  ponds 
does  not  give  the  public  the  rights  in  riparian 
property  contended  for  by  the  defendant. 

Coolidge  v.  WiUiame,  4  Mass.  140;  West 
Roxhury  v.  Stoddard,  7  Allen,  158;  Paine  v. 
Woods,  108  Mass.  178;  Cage  v.  Steinkrauss, 
181  Mass.  222;  Rotoell  v.  Doyle,  181  Mass.  474. 

Two  decisions  in  Maine  are  closely  in  point 
with  the  case  at  bar. 

Barrows  v.  McDermott,  78  Me.  441;  Bra- 
stow  V.  Rockport  Ice  Co.  77  Me.  100. 

The  public  may  have  access  to  the  pond 
ov^r  a  highway  laid  out  under  the  general 
highway  law. 

Concord  Mfg,  Co,  v.  Robertson,  66  N.  H.  1.  18 
L.  R  A.  679. 

The  master  finds  that  hunters,  fishermen, 
picnic  parties,  oelebrators  on  public  occasions, 
and  whomsoever  chose,  used  and  traveled  on 
this  way. 

This  IS  not  suflQclent  evidence  of  a  dedica- 
tion. The  mere  opening  of  a  way  or  street 
has  been  held  to  amount  to  a  license,  but  not 
to  a  grant  or  dedication. 

Morse  v.  Stocker,  1  Allen,  150;  Hayden  v. 
Stone,  112  Mass.  846. 

The  way  must  have  been  opened  by  the 
proprietor  with  the  intent  to  dedicate  it  to  the 
public  use. 

Bowers  v.  Suffolk  Mfg.  Co.  4  Cush.  832; 
Eayden  v.  Stone,  112  Mass.  849,  and  cases 
cited. 

There  is  no  evidence  of  acceptance  by  the 
public  authorities.  Such  acceptance  is  neces- 
sary. 

Com.  V.  Coupe,  128  Mass.  68. 

The  public  acquired  no  right  of  way  by  pre- 
scription. 

To  prove  a  way  by  prescription,  the  evi- 
dence must  be  "such  as  to  warrant  a  presump- 
tion of  laying  out,  dedication,  or  appropria- 
tion, by  parties  having  authority  to  lay  out,  or 
a  right  so  to  appropriate,  like  that  of  prescrip- 
tion or  nonappearing  grant  in  case  of  indi- 
viduals." 

Jennings  v.  Tisbury,  5  Gray,  78. 

Adverse  user  is  necessary. 

McKenna  v.  Boston,  131  Mass.  143. 

In  the  case  of  either  dedication  or  prescrip- 
tion, the  use  must  be  a  general  use  by  the 
public. 

Jennings  v.  Tisbury,  5  Gray,  78;  7'aylor  v. 
Boston  Water  Power  Co,  12  Gray,  415. 
41  L.  R.  A. 


Morton,  J.,  delivered  the  opinion  of  the 
court : 

This  case  comes  here  on  a  report  from  the 
superior  court,  and  the  first  question  is  whether 
there  is  Jurisdiction  in  equity  of  the  suit.  If 
the  result  of  allowing  the  bill  to  be  maintained 
would  be  to  transfer  to  the  equity  side  of  the 
court  the  trial  of  the  question  whether  the  de- 
fendants were  guilty  of  trespass  as  alleged  in 
the  bill,  and  nothing  more,  then  it  is  clear  that, 
under  Washburn  v.  Miller,  117  Mass.  376,  the 
bill  would  have  to  be  dismissed.  But,  previous 
to  the  filing  of  the  bill,  the  plaintifT  had  brought 
an  action  at  law;  and,  in  addition  to  this  the 
bill  alleges  that  the  defendants,  on  many  occa- 
sions, had  trespassed  on  the  plaintiff's  land, 
and  threatened  to  continue  such,  acts  regard- 
less of  the  plaintiff's  rights,  and  were  insolvent, 
so  that  the  plaintiff  would  be  unable  to  collect 
from  them  such  damages  and  costs  as  he  might 
recover  in  actions  at  law.  The  master  has 
found  that  the  defendant  John  Gunn  claims 
the  right  to  enter  on  the  plaintiff's  premises  for 
the  purpose  of  obtaining  access  to  the  great 
pond  on  which  they  He,  in  order  to  cut  and 
carry  away  ice  therefrom;  that,  previous  to 
the  nllng  of  the  bill,  he  had  trespassed  on  the 
plaintiff's  premises  under  this  alleged  claim  of 
right;  and  that  he  is  unable  to  satisfy  an  exe- 
cution for  damages.  It  is  plain  that,  under 
such  circumstances,  an  action  at  law  will  not 
afford  the  plaintiff  adequate  relief,  and  we 
think  that  he  is  entitled  to  maintain  his  bill. 
The  ground  on  which  equity  takes  jurisdiction 
in  such  a  case  is  the  inadequacy  of  the  relief 
afforded  by  a  court  of  law,  and  the  principle 
has  been  applied  in  numerous  cases.  Clark  v. 
Flint,  22  Pick.  231,  238,  38  Am.  Dec.  788; 
Ooodson  V.  Richardson,  L.  R.  9  Ch.  221; 
Smallman  v.  Onions,  8  Bro.  Ch.  621;  Wilson 
V.  Hill,  46  N.  J.  £q.  867;  Winnipissiogee  Lake 
Co.  V.  Worster,  29  N.  H.  433;  Hicks  v.  Compion, 
18  Cal.  206;  CotUe  v.  Harrold,  72  Ga.  880; 
Musselman  v.  Marquis,  1  Bush,  468,  89  Am. 
Dec.  637;  Stout  v.  Curry,  110  Ind.  514:  Camp 
v.  BaUs,  11  Conn.  61.  27  Am.  Dec.  707.  The 
case  is  distinguishable  from  Washburn  v.  Miller, 
117  Mass.  876.  In  that  case  it  did  not  appear 
that  an  action  at  law  had  been  brought  before 
the  filing  of  the  bill,  or  that  the  defendant  was 
insolvent,  so  that  the  damages  which  might  be 
recovered  could  not  be  collected,  or  that  the 
plaintiff  would  be  irreparably  injured  unless 
relief  in  equity  was  granted  to  him. 

The  defendants  contend  that  the  roadway 
leading  from  the  town  way  to  the  premises  of 
the  plaintiff,  across  the  railroad,  is  a  public  way, 
and  that  they  had  the  right  to  use  it  for  the  pur- 
pose of  carting  ice  from  the  pond,  as  they  were 
doing  at  the  time  of  the  trespass  complained 
of.  If  it  is  not  a  public  way.  then  they  contend 
that  inasmuch  as  the  pond  is  a  great  pond, 
and  cutting  and  carrying  away  ice  have  l)een 
recognized  as  a  public  use,  they  had  the  right, 
under  the  ordinances  of  1641  and  49,  to  cross 
the  unimproved  land  of  the  plaintiff  forthat  pur- 
pose, although  the  defendant  Gunn  owned  land 
bordering  on  the  pond.  It  is  not  oon tended  that 
the  public  authorities  ever  laid  out  the  roadway 
as  a  public  way.  The  contention  is  that  it  has 
become  such  by  dedication  or  prescription. 
The  master  has  found  "that  for  more  than  100 
years  there  has  been  a  well-known  and  well- 
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defined  roadway  extending  from  tbe  town  or 
public  way,  across  what  is  now  tbe  railroad 
•location  and'railroad  land,  over  and  along:  the 
narrow  neck  of  land  in  controversy,  to  tbe 
larger  or  main  tract  of  land  wbicb  witb  tbe  nar- 
row strip  of  land  constitutes  Union  Point;  tbat 
said  roadway  bas  been  used  and  traveled  by 
hunters,  fishermen,  picnic  parties,  celebrators 
on  public  occasions,  and  by  whomsoever  chose, 
without  objection  and  without  obstruction, 
Tintil  1800,  when  tbe  plaintiff  erected  a  barrier 
across  said  road,  and  prevented  the  defendant 
from  entering  thereon."  The  master  then 
stated  that  he  did  not  find  that  this  travel 
has  been  of  a  nature,  or  of  an  extent,  or 
under  a  claim  of  right,  which  would  give 
the  public  an  easement  bv  prescription  over 
said  roadway  as  a  public  way.  Though 
stated  negatively,  we  think  tbat  this  must  be 
regarded  as  in  effect  a  finding  that  the  public 
had  not  acquired  a  right  of  way  by  prescription 
over  the  roadway.  The  defendants  argue  that 
this  conclusion  is  inconsistent  with  what  is 
found  as  to  the  nature  and  extent  of  the  use. 
We  do  not  think  so.  For  aught  that  appears, 
the  use  which  was  made  by  fishermen  and 
others  of  the  roadway  may  have  been  with  the 
permission,  express  or  implied,  of  the  successive 
owners  of  the  land.  There  was  nothing  in  the 
nature  of  the  use  described  which,  as  matter  of 
law,  required  the  master  to  find  that  it  was  ad- 
verse and  under  a  claim  of  right,  or  that  the 
roadway  bad  become  a  public  way  by  dedica- 
tion. Except  in  one  deed,  where  it  is  evident 
from  other  expressions,  that  the  word  "high- 
way" is  used  erroneously  to  describe  the  road- 
way, there  is  nothing  in  any  of  the  deeds  in- 
troduced in  the  plaintiff's  or  defendants'  chain 
of  title  wbicb  in  any  way  tends  to  show  an  in- 
tention on  the  part  of  their  predecessors  in  title 
to  dedicate  the  roadway  to  tbe  public  use.  or 
-which  recognizes  any  right  therein  on  the  part 
of  the  public.  Even  if  tbe  master  would  have 
heen  justified  in  finding  an  intention  on  the 
part  of  the  predecessors  in  title  of  the  plaintiff 
to  dedicate  the  roadway  to  the  public  use,  there 
was,  so  far  as  appears,  nothing  which,  as  mat- 
ter of  law,  would  have  required  him  to  find  an 
acceptance  on  the  part  of  the  public  author- 
ities; and  without  that  it  is  clear  that  the  road- 
way could  not  become  a  public  way  by  dedica- 
tion. Hayden  v.  Stone.  113  Mass.  8Sb;  Com, 
▼.  Coupe,  128  Mass.  63;  Morse  v.  Stocks,  1 
Allen.  150. 

We  come,  then,  to  the  remaining  question, 
namely,  whether,  under  the  ordinances  of  1641 
and  1649  and  the  construction  which  bas  been 
given  to  it,  tbe  defendants  had  a  right  to  cross 
Uie  plaintiffs  land  for  the  purpose  of  cutting 
and  carrying  away  ice  from  tbe  pond  with- 
out being  deemed  guilty  of  trespass.  Various 
questions  have  arisen,  and  have  been  con- 
sidered, in  regard  to  the  rights  of  the  public 
and  of  individuals  in  the  great  ponds;  but  the 
question  whether  tbe  public  may  cross  private 
lands,  and,  if  so,  to  what  extent,  for  the  pur- 
pose of  gaining  access  to  them,  does  not  seem 
to  have  been  passed  upon,  though  there  are 
various  dicta  in  our  decisions  in  regard  to  it, 
which  tend  to  show  that  the  right  of  access  is 
limited  to  cases  where  it  can  be  exercised  with- 
out trespassing  on  the  lands  of  others.  Cool- 
"  rv.  lFt7/ww»«,  4  Mass.  140-144;  We»t  Box- 
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hury  V.  Stoddard,  7  Allen.  158,  171;  Paine  v. 
Woods,  108  Mass.  178;  EoweU  v.  DoyU,  181 
Mass.  474. 

The  law  relating  to  great  ponds  is  peculiar 
to  this  commonwealth,  and  to  Maine,  which 
was  formerly  a  part  of  this  commonwealth. 
The  earliest  reference  to  great  ponds  is  found 
in  tbe  "Body  of  Liberties,"  adopted  in  1641,  bv 
the  Massachusetts  Bay  Colony,  and  is  as  fol- 
lows: * 'Every  inhabitant  that  is  an  householder 
shall  have  free  fishing  and  fowling  in  any  great 
ponds,  and  bays,  coves,  and  rivers  so  far  as 
the  sea  ebbs  and  fiows  within  the  precincts  of 
the  town  where  they  dwell,  unless  the  freemen 
of  the  same  town  or  the  general  court  have  other- 
wise appropriated  them:  provided  that  this 
shall  not  be  extended  to  give  leave  to  any  man 
to  come  upon  others'  propriety  without  their 
leave,"  Body  of  Liberties,  art.  16.  This,  it 
will  be  observed,  gave  no  right  to  cross  the 
land  of  others  except  by  the&  leave.  After- 
wards in  1649,  this  was  amended  by  a  general 
law  or  ordinance  so  as  to  read  as  follows: 
"Every  inhabitant  who  is  an  householder  shall 
have  tree  fishing  and  fowling  in  any  great 
pond,  bays,  coves,  and  rivers,  so  far  as  the 
sea  ebbs  and  fiows  within  the  precincts  of  the 
town  where  they  dwell,  unless  the  freemen  of 
the  same  town  or  the  general  court  have  other- 
wise appropriated  them:  provided  that  no  town 
shall  appropriate  to  any  particular  person  or 
persons  any  great  pond  containing  more  than 
10  acres  of  land,  and  that  no  man  shall  cross 
upon  another's  propriety  without  their  leave, 
otherwise  than  as  hereafter  expressed.  The 
which  clearly  to  determine:  it  is  declared,  that 
in  all  creeks,  coves,  and  other  places  about  and 
upon  salt  water  where  the  sea  ebbs  and  fiows, 
the  proprietor  of  the  land  adjoining  shall  have 
propriety  to  the  low- water  mark,  where  the  sea 
doth  not  ebb  above  100  rods,  and  not  more 
wheresoever  it  ebbs  further:  provided  that 
such  proprietor  shall  not  by  this  liberty  have 
power  to  stop  or  hinder  the  passage  of  boats  or 
other  vessels  in  or  through  any  sea,  creeks,  or 
coves  to  other  men's  houses  or  lands.  And 
for  great  ponds  lying  in  common  though  within 
the  bounds  of  some  town  il  shall  be  free  for 
any  man  to  fish  and  fowl  there,  and  may  pass 
and  repass  on  foot  through  any  man's  propriety 
for  that  end.  so  tbey  trespass  not  upon  any 
man's  corn  or  meadow."  Colonial  Laws  of 
Massachusetts,  with  Supplements  1660  to  1672, 
by  W.  H.  Whitmore  (p.  170).  It  is  under  the 
concluding  sentence  of  this  section  that  the 
defendants  claim  a  right  to  cross  the  plaintiff's 
land,  provided  they  do  no  damage,  and  the 
master  has  found  that  no  damage  was  done. 

The  effect  of  the  provision  which  has  been 
referred  to  in  the  Body  of  Liberties  and  in  the 
ordinance  of  1649  was  to  reserve  the  great 
ponds  for  the  public  use.  West  Rozhury  v, 
Stoddard,  7  Allen,  158,  171;  Com.  v.  Roxbury, 
9  Gray,  451 :  Atty.  Oen.  v.  Revere  Copper  Co, 
152  Mass.  444,  9  L.  K.  A  510;  Watvppa  Reser- 
toir  Co.  v.  Fall  River,  147  Mass.  548,  1  L.  R. 
A.  466.  Tbe  uses  which  the  public  might  make 
of  them  were  not  limited  to  those  named  in  the 
ordinance  or  in  tbe  Body  of  Liberties,  or  to 
such  as  could  be  made  of  them  at  tbat  time. 
The  ponds,  like  any  other  property,  could  be 
applied  to  such  uses  as.  from  time  to  time, 
they  became  capable  of.    Though  fishing  and 
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fowling  only  were  named,  tbe  mention  of  tbem 
did  not  exclude  other  uses,  and  the  permission 
to  householders  never  has  been  construed  as  a 
prohibition  to  those  who  were  not  household- 
ers. But,  as  already  observed,  the  manner  in 
which  those  who  did  not  own  any  lands  on  the 
ponds  could  gain  access  to  them  never  has  been 
expressly  considered.  It  is  probable,  as  was 
said  in  West  Raxbury  v.  Stoddard,  7  Allen,  158, 
171,  "that  many  and  perhaps  most  of  the  large 
ponds  have  some  common  land,  or  a  public 
way  of  some  kind,  lying  upon  or  leading  to 
the  shore  by  which  the  public  has  access  to 
them."  But,  in  tbe  absence  of  such  common 
land  or  public  way,  unless  provision  was  made 
whereby  those  desirous  of  doing  so  could  ob- 
tain some  access  to  the  ponds  without  being 
deemed  guilty  of  trespass,  the  public  would  or 
might  be  excluded  in  many  cases  from  any 
benefit  of  the  public  reservation.  At  the  time 
when  the  ordinances  were  adopted,  the  territory 
to  which  they  applied  was  almost  wholly  a  wil- 
derness.  There  naturally  would  be  few  public 
ways  leading  to  great  ponds.  If  there  was  any 
common  land  upon  them,  it  might  be  remote 
and  inconvenient.  The  population  was  small 
and  scattered.  Many,  if  not  most,  of  the  ponds 
would  be  surrounded  with  wild  lands.  No 
harm  would  be  done  by  permitting  persons  to 
cross  these  lands  for  the  purpose  of  gaining 
access  to  the  ponds  for  fishing  and  fowling, 
which  were  the  uses  for  which  they  were 
principally  resorted  to.  In  view  of  all  these  cir- 
cumstances, it  was  provided  by  the  ordinance 
of  1649  that  any  man  who  desired  to  gain  ac- 
cess to  the  ponds  for  these  purposes  should  be 
free  to  "pass  and  repass  on  foot  through  any 
man's  property  for  that  end,  so  they  tres- 
pass not  on  any  man's  com  or  meadow.'^  This, 
we  think,  was  intended  to  limit  tbe  passing  and 
repassing  to  unimproved  and  uninclosed  lands 
lying  on  the  ponds,  and  is  to  be  construed  with 
reference  to  tbe  condition  of  things  existing 
when  the  ordinance  was  adopted.  It  did  not 
create  a  right  of  way  over  such  lands  on  the 
part  of  the  public,  but  relieved  persons  crossing 
them  in  tbe  manner  and  for  the  purposes 
named  from  liability  as  trespassers,  to  the  end 
that  the  public  reservation  should  in  no  case 
altogether  fail.  If  it  is  regarded  as  establish- 
ing a  rule  of  property,  the  rule  is  not  an  inflex- 
ible and  unvarying  one,  but  it  is  to  be  applied 
with  a  due  regard  to  existing  conditions.  As 
public  means  of  access  to  the  ponds  multiply, 
and  the  land  about  the  ponds  becomes  more 
valuable,  it  may  well  be  held  that  a  rule  which 
was  adapted  to  earlier  and  different  conditions 
should  suffer  a  corresponding  modification  in 
its  application.  In  cases  where  there  are  no 
convenient  means  of  access,  fishermen  and 
hunters  an^  possibly  others  may  still  pass  and 
repass  on  foot  through  wild  lands  lying  upon 
them,  for  the  purpose  of  gainine  access  to 
great  ponds.  But  it  hardly  could  have  been 
intended,  we  think,  that,  as  the  uses  of  the 
ponds  increased,  the  right  to  cross  and  recross 
the  unimproved  and  uninclosed  lands  lying 
upon  them  should  increase  also,  and  that  such 
land  should  be  liable  to  be  subjected  to  a  con- 
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stantly  increasing  burden.  As  the  ponds  be- 
came more  valuable  for  the  public  use,  and 
were  resorted  to  more  by  the  public,  means  of 
access  naturally  would  m  provided  by  the  pub- 
lic authorities,  and  there  would  be  less,  instead 
of  more  necessity  for  crossing  private  lands. 
There  is  some  analogy,  perhaps,  as  the  defend- 
ants contend,  between  land  lying  on  great 
ponds  and  land  bounding  on  the  sea.  But  ex- 
cept in  the  case  of  land  lying  between  high  and 
low  water  mark,  over  which,  at  the  time  when 
private  ownership  was  extended  to  low -water 
mark,  the  right  of  fishery  and  of  passage  was- 
expressly  reserved,  it  never  has  been  under- 
stood that  the  public  were  at  liberty  to  crosa 
private  lands  lying  between  a  highway  and 
the  sea,  for  the  purpose  of  gaining  access  to- 
the  latter.  The  fact  that  land  is  situated  on  a 
great  pond  may  furnish  a  reason  (as  was  said 
in  C(m.  y.  Alger,  7  Cush.  58,  94,  95,  of  land 
bounding  on  the  sea)  for  holding  that  under  the 
rule  of  property  established  by  the  ordinance 
of  1649,  it  is  subject  to  be  more  restricted  in  it» 
use  than  land  situated  elsewhere.  Accordingly 
the  le^slature  has  provided  that  the  fishery 
commissioners,  in  the  discharge  of  their  duties,, 
may  enter  upon  and  pass  through  or  over  pri- 
vate property,  and  that  all  persons  shall  be 
allowed  reasonable  means  of  access  to  great 
ponds  of  more  than  20  acres,  for  the  purpose  of 
fishing,  without  rendering  themselves  liable  as 
trespassers.  Pub.  Stat.  chap.  91,  §§  9,  U.  If 
it  had  been  understood  that,  under  the  ordi- 
nance, the  public  had  a  right  of  access  to  great 
ponds  over  private  lands,  this  legislation  would 
have  been  unnecessary,  except  so  far  as  it  re- 
lated to  the  size  of  the  ponds. 

We  do  not  think  that  any  light  on  the  ques- 
tion now  under  examination  can  be  obtidned 
by  considering  the  rights  of  the  public  in  the 
land  lying  between  high  and  low  water  mark 
in  tidal  waters.  At  common  law  great  ponds 
were  unknown  as  such,  and  the  ownership  of 
land  bounding  on  the  sea  extended  only  to  or- 
dinary high  water  mark.  By  the  ordinance  of 
1649,  private  ownership  was  extended  in  the 
latter  case  to  low-water  mark  when  it  did  not 
exceed  100  rods,  subject  to  the  right  of  passage 
over  it  and  of  fishing,  which  the  public  had  Si- 
ways  had.  We  fail  to  see  in  this,  or  in  the  fact 
that  great  ponds  were  named.  In  connection 
with  "bays,  coves,  and  rlyers,"  where  "the 
sea  ebbs  and  fiows,"  anything  which  tends  to 
show  that  the  right  of  passage  on  the  part  of 
the  public  over  lands  lying  on  great  ponds  is 
to  be  extended  as  the  uses  of  the  ponds  increase 
or  is  to  be  enlarged  beyond  what  reasonably 
may  be  supposed  to  have  been  contemplated  in 
view  of  the  conditions  existing  at  the  time  of 
the  adoption  of  the  ordinance. 

The  result  is  that  the  exceptions  taken  by  the 
drfendants  to  the  master's  report  must  be  oter- 
ruled,  and  judgment  must  be  entered  for  the 
plaintiff  in  the  action  at  law,  and  a  final  decree 
entered  in  his  favor  in  this  suit,  embodying- 
the  terms  of  the  injunction  heretofore  issued, 
in  accordance  with  the  terms  of  the  judge's  re* 
port. 

So  ordered. 
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!•  The  litw  of  the  state  in  which  a  eon- 
traet  of  life  iaavranee  is  made  by  a  resi. 
dent  thereof  wUl  control  as  to  (the  rights  of  his 
creditors  and  henefloiaries,  instead  of  the  law  of 
another  state  in  whioh  the  beneficiaries  reside, 
or  of  another  state  in  which  the  insurance  com- 
pany is  located  and  the  policy  payable. 

£•  Creditors  of  an  insolvent  have  no 
rl^ht  to  the  proceeds  of  his  life  insur- 
ance made  payable  to  other  persons,  where  he 
paid  the  premium  therefor  only  by  a  worthless 
check,, and  never  put  into  the  insurance  any- 
thing upon  which  the  creditors  could  have  had 
any  claim. 

(March  S.  1886.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Chancery  Appeals  reversing 
a  decree  of  the  Chancery  Court  for  Coffee 
County  in  their  favor  in  a  creditor's  bill  to 
reach  the  proceeds  of  a  policy  of  insurance  on 
the  life  of  a  deceased  insolvent  debtor.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  B,  P,  Bashaw*  for  appellants: 

By  the  death  of  George  T.  Winton,  defend- 
ant T.  J.  Winton  and  his  wife  were  vested 
with  a  perfect  right  to  the  proceeds  of  the 
I>olicy,  unless  the  right  of  the  creditors  are  su- 
perior to  theirs. 

If  the  bill  is  maintained  upon  this  theory,  it 
must  be  under  §  6097,  Shannon's  Code,  which 
authorizes  a  creditor  to  file  a  bill  in  his  own 
behalf  and  in  behalf  of  other  creditors,  if  be 
wishes,  to  set  aside  a  fraudulent  conveyance 
made  by  an  insolvent  debtor. 

An  assignment,  to  be  subject  to  attack  under 
this  section,  must  not  be  of  some  invisible, 
yalueless  thins;  it  must  be  of  some  real  and 
valuable  article,  and  not  only  this,  it  must  be 
absolutely  subject  to  execution  in  favor  of  a 
creditor. 

See  Leilie  v.  Joyner,  2  Head,  514 

George  T.  Winton  never  paid  one  dollar  of 
money  in  procuring  the  policy.  The  onlv 
thing  he  invested  was  bis  time,  whatever  It 
might  have  been.  This  was  not  subject  to 
execution,  nor  has  the  law  of  our  state  yet  gone 
so  far  as  to  authorize  its  appropriation  to  the 
payment  of  debts,  as  is  distinctly  illustrated  in 
the  last  foregoing  case. 

Cunningliam  v.  Edgefield  db  K.  R.  Co,  2 
Head,  28;  Oauffh  v.  Henderson,  2  Head,  628. 

Gkorge  T.  Winton  was  acting,  not  for  him- 
sel  and  in  his  own  behalf,  but  as  agent  for  his 
parents,  and  for  money  expended,  would  be 
entitle  to  be  reimbursed,  and  to  no  more. 

Southern  L.  Ins.  Co,  v.  Booker,  9  Heisk,  618, 
24  Am.  Rep.  844;  Gosling  v.  Caldwell,  1  Lea, 
464,  27  Am.  Kep.  774;  MdbUe  L,  Ins,  Co.  v. 


NOTS.— As  to  the  rights  of  creditors  in  the  per- 
sonal services  of  a  debtor,  see  Mayers  v.  Kaiser 
I  Wis.)  21 L.  R.  A.  828,  and  note;  also  Boggess  v.  Rich- 
ards ( W.  Ya.)  26  Lb  R.  A.  nr. 
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Morris,  8  Lea,  102,  81  Am.  Rep.  681;  Fidelity 
Mut  L  Asm,  V.  Winn,  96  Tenn.  224. 

The  law  would  require  this  transaction  de- 
cided upon  the  law  of  New  Jersey,  the  policy 
upon  its  face  fixing  Newark  as  the  place  of 
payment,  and  saying  that  it  was  delivered  at 
the  office  of  the  company  at  that  place. 

Thompson  ▼.  Collins,  2  Head,  441;  Bennett 
V.  Eastern  Bldg,  d  L.  Asso.  177  Pa.  233,  34 
L.  R.  A.  596;  Story,  Construction  of  Laws, 
^  804,  806;  2  Kent,  Com.  pp.  460,  461;  2 
Peters,  Cond.  Rep.  96. 

Mr.  F.  M.  Smith  also  for  appellants: 

Mr.  George  S«  Rajnaey*  for  appellee: 

A  creditor  of  an  estate,  either  solvent  or  in- 
solvent, without  first  recovering  a  judgment  at 
law  or  proceeding  against  the  property  of  the 
estate,  and  even  without  making  the  adminis- 
trator a  party,  may  file  his  bill  in  chancery  for 
himself,  or  for  himself  and  other  creditors,  to 
set  aside  fraudulent  conveyances  or  other  de- 
vices resorted  to  by  the  deceased  for  the  pur- 
pose of  hindering  and  delaying  creditors,  and 
subject  the  property  by  sale  or  otherwise  to 
the  satisfaction  of  the  debt. 

Pritchard,  Wills  &  Administration,  §  649; 
Armstrong  v.  Croft,  8  Lea,  191;  Bpencer  v. 
Armstrong,  12  Heisk.  707. 

The  right  of  a  creditor  of  a  deceased  debtor 
to  file  a  bill  and  subject  properU^  fraudulently 
conveyed  does  not  depend  on  Mill.  &  V.  Code, 
§  8241.  Such  a  creditor  may  maintain  his  bill 
against  a  fraudulent  vendee  without  a  judg- 
ment against  his  debtor  or  his  representative, 
and  without  joining  the  administrator  as  a 
party. 

Spencer  v.  Armstrong,  12  Heisk.  707;  Arm- 
strong V.  Crop.  8  Lea,  191;  Pitt  v.  PooU,  91 
Tenn.  78;  Battle  v.  Street,  86  Tenn.  293. 

There  is  no  statute  in  Tennessee  exempting 
to. the  father  and  mother  the  proceeds  of  a  life 
insurance  policy  taken  out  by  an  unmarried 
man  on  his  own  life. 

A  transfer  by  the  deceased  of  this  insurance 
property  which  is  not  exempt  to  the  father  and 
mother  is  a  transfer  of  property  the  creditors 
have  a  right  to  subject  to  the  payment  of  their 
debts;  and  hence  a  right  to  attack  a  transfer  of 
as  fraudulent. 

An  assignment  of  a  life  insurance  policv 
amounts  only  to  a  substitution  for  the  assured, 
of  the  assienee,  as  a  party  to  the  policy,  upon 
precisely  the  same  terms  and  conditions  as  in 
the  original  policy.  The  assignee  can  only 
take  that  which  the  assignment  gives  him. 

1  Bacon,  Ben.  Soc.  2d  ed.  §  299. 

The  title  to  the  property  insurance  is  a  vested 
interest  in  the  defendants  (father  and  mother). 

Gosling  v.  CaldweU,  1  Lea,  466,  27  Am.  Rep. 
774;  1  Bacon,  Ben.  Soc.  2d  ed.  §  292. 

A  voluntarv  settlement  of  a  policy  of  life 
insurance  under  the  statute  of  Elizabeth,  taken 
in  connection  with  the  insolvent  debtor's  act, 
was  held  in  England  to  be  fraudulent  upon 
the  death  of  the  settler. 

Bunjron,  Life  Assur.  p.  273. 

Life  insurance  is  a  chose  in  action. 

Handwerker  v.  Diermeyer,  96  Tenn.  619. 

The  transfer  of  choses  in  action  is  liable  to 
investigation  on  the  ground  of  fraud. 

Bump,  Fraud.  Conv.  g  261. 
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It  is  therefore  within  the  statutes  against 
fraudulent  conveyances. 

1  Bacon,  Ben.  8oc.  2d  ed.  §297;  Thomjmn  v. 
Oundiff,  11  Bush.  567;  Hathaway  v.  Sherman, 
61  Me.  475;  AnthraciU  Int.  Co.  v.  Sears,  109 
Mass.  888;  Barry  v.  Equitable  L.  Astur,  8oc. 
59  N.  Y.  593;  Pence  v.  Makepeace,  65  Ind.  865; 
Stigler  v.  Stioler,  77  Va.  168. 

Proof  of  fraud  in  fact  is  not  required  in 
cases  like  this. 

Wait,  Fraud.  Conv.  9,  10,  882  ;  Bump, 
Fraud.  Conv.  §§  24-28. 

The  proceeds  belong  to  the  estate  of  the  de- 
ceased who  paid  the  consideration. 

Bump,  Fraud.  Cony.  8d  ed.  g§  240.  241; 
MerchanU^  A  M.  Trantp.  Go.  v.  Borland,  53 
N.  J.  Eq.  282;  Schondler  v.  Wace,  1  Campb. 
487. 

k^Under  the  law  of  Alabama  this  insurance  is 
an  asset  of  the  estate  of  Qeorge  T.  Winton, 

Fearn  y.  Ward,  80  Ala.  555;  Merehanfs  dt 
M.  Trantp.  Co.  y.  Borland,  58  N.  J.  Eq.  282. 

This  executed  contract  was  consummated  in 
the  state  of  Alabama  on  the  yery  moment  the 
deceased  had  his  father  and  mother  entered 
in  the  policy  as  the  beneficiaries.  This  was 
an  executed  contract,  yoluntarily  conyeying 
personal  property,  and  such  a  conyeyance  ^ 
ffoyerned  by  the  lex  loci  domicilii  and  the  lex 
hd  C4>ntractu9. 

2  Parsons.  Contr.  7th  fed.  p.  712;  Dicey, 
Confl.  L.  American  notes,  p.  589;  Bump, 
Fraud.  Cony.  5th  ed.  §  510. 

Personal  property  has  no  locality;  the  laws 
of  the  owner's  domicil  are  to  determine  the 
rights  to  its  possession  as  well  as  to  the  trans- 
fers and  alienations,  unless  there  be  some 
"positiye  or  customary  law,"  of  the  country, 
wnere  it  is  found  to  the  contrary. 

8  Am.  &  Eng.  Enc.  Law,  p.  574;  Black  v. 
Zaeharie,  8  How.  488, 11  L.  ed.  690;  Anderson, 
Law  Diet.  887;  Allen  y.  Bain,  2  Head,  107; 
Dougherty  y.  Curie,  2  Humph.  458;  Oalt  y.  Di- 
brell,  lOYerg.  145. 

A  transfer  of  personal  property  good  by  the 
law  of  the  country  where  made  will,  with  a 
few  exceptions,  be  good  everywhere;  and  the 
converse  of  this  rule  is  true. 

Lally  v.  Holland,  1  Swan,  896;  Eatee  v.  QU- 
lespie,  1  Swan,  128;  Bamett  v.  Kinney,  147  U." 
S.  479,  87  L.  ed.  249. 

The  question  of  validity  of  the  transfer  or 
transaction  must  extend  to  all  the  requirements 
of  the  lex  loci  contractue  to  make  it  binding, 
and  whatever  defects  would  avoid  if  there, 
will  avoid  it  elsewhere. 

Gait  v.  DHyrell,  10  Yerj.  146;  2  Meigs,  Di- 

rsst,  p.  847;  Robinson  v.  Queen,  87  Tenn.  445, 
L.  R.  A.  214. 

To  permit  a  foreign  corporation  to  insert  in 
its  policy  a  stipulation  withdrawing  itself  from 
the  force  and  effect  of  the  laws  of  the  state  It 
does  business  in  by  mere  comity  would  be 
subversive  of  the  right  of  that  state  to  decide 
on  what  terms  such  corporations  should  be  ad- 
mitted to  do  business  in  its  territory. 

1  Bacon,  Ben.  Soc.  2d  ed.  §  176:  Lane  v. 
Bank  of  West  Tennessee,  9  Heisk.  436;  Talmadge 
v.  North  American  Coal  d  Transp,  Co.  8 
Head,  840;  Ohio  Life  Ins.  cfc  T.  Co.  v.  Mer- 
chants' Ins.  dt  T.  Co.  11  Humph.  1,  58  Am. 
Dec.  742. 
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The  deceased  applied  for  the  policy  from 
the  agent  of  the  company  in  Alabama,  the  pol- 
icy was  there  delivered,  and  the  premiums 
paid. 

Equitable  L.  Assur  Soe.  v.  Fettus,  140  U. 
S.  226,  85  L.  ed.  497. 

Messrs.  T.  C*  Lind,  George  R*  White, 
and  Jamea  Mitchell  also  for  appellee. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

In  December,  1895,  George  T.  Winton,  then 
a  resident  of  Birmingham,  Alabama,  took  out 
a  policy  of  insurance  upon  his  life,  payable  to 
his  father  and  mother,  who  lived  in  Coffee 
county,  Tennessee.  The  policy  was  for  $5,000, 
and  was  issued  by  the  Mutual  Benefit  Life  In- 
surance Company  of  Newark,  New  Jersey. 
For  the  first  instalment  premium  upon  the 
policy  the  assured  save  his  check  for  $28.76  to 
the  agent  of  the  company,  and  the  agent  ad- 
vanced the  amount  of  the  check  to  the  com- 
pany. When  presented  to  the  bank,  this  check 
was  not  paid,  and  the  agent  retained  it  in  his 
hands  until  after  the  assured's  death,  on  the 
15th  of  January,  1896,  and  the  settlement  by 
the  insurance  company  with  the  payees  of  the 
policy.  It  was  then  paid  to  him  by  William 
K.  Gunn,  a  brother  of  the  assured's  mother. 
After  the  assured's  death,  in  Alabama,  his  re- 
mains were  sent  to  his  father,  defendant  T.  J. 
Winton,  in  Tennessee,  for  burial,  and  at  the 
same  time  the  life  insurance  policy  was  deliv- 
ered to  him  by  William  R.  Gunn.  He  re- 
turned it  to  Gunn,  to  take  back  with  him  to 
Birmingham,  where  Gunn  resided,  in  order  that 
it  might  be  collected  for  him.  Gunn  adminis- 
tered in  Alabama  upon  the  estate  of  the  insured, 
and  thereafter  returned  the  policy  to  the  father, 
in  Tennessee;  and  the  insurance  company  com- 
promised and  settled  the  policy  with  the  father 
and  mother  by  the  payment  of  $2,500  to  them 
in  full  of  all  liability  thereunder.  T.  J.  Win- 
ton. the  father,  paid  over,  of  this  amount. 
$1,000  to  Gunn,  partly  in  consideration  of 
funeral  expenses  he  had  advanced  and  incurred, 
and  upon  his  promise  to  settle  for  the  same 
thereafter.  Gunn  paid  off  the  check  for  the 
first  premium  (which  was  held  by  the  agent), 
as  he  states,  as  a  worthless  claim  against  the 
insured;  the  payment  by  Gunn  being,  as  he 
states,  gratuitous.  •  In  regard  to  the  form  of 
the  policy,  it  is  only  necessary  to  state  that  it 
was  payable  to  T.  J.  and  Sarah  F.  Winton, 
father  and  mother  of  the  assured,  George  T. 
Winton,  in  case  they,  or  either  of  them,  sur- 
vived him:  if  not,  then  to  his  estate;  and  it 
was  payable  at  the  office  of  the  company.  In 
Newark,  New  Jersey.  The  complainants  are 
creditors  of  George  T.  Winton,  the  insured, 
who  died  insolvent.  It  is  charged  that  Gunn, 
the  administrator  upon  the  insured's  estate  in 
Alabama,  conspired  with  T.  J.  Winton,  the 
father,  lo  remove  the  policy  to  Tennessee,  and 
thus  place  it,  as  an  asset  of  George  T.  Win- 
ton's  estate,  beyond  the  jurisdiction  of  the 
courts  of  Alabama,  and  in  the  hands  of  the  de- 
fendant in  Tennessee,  and  that  they,  as  cred- 
itors, have  a  right  to  follow  the  proceeds  of 
the  policy,  and  collect  and  appropriate  them 
to  their  debts.  The  bill  is  filed  as  a  general 
creditors'  bill.  An  amended  bill  was  filed,  al- 
leging that  there  was  no  administrator  in  'Ten- 
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nessee  upon  the  insured's  estate,  and  repeating 
that  the  administrator  in  Alabama  had  col- 
luded with  the  defendants  in  Tennessee  to  re- 
move the  funds  from  Alabama,  and  beyond 
the  jurisdiction  of  its  courts;  and  it  was  asked 
that  an  administrator  ad  litem  be  appointed, 
if  necessary.  The  bill,  as  thus  amended,  was 
demurred  to.  It  was  then  amended  the  second 
time,  by  showing  that  John  E.  Patton  had 
been  appointed  administrator  in  Tennessee, 
and  making  him  a  party;  and  the  demurrer 
was  then  overruled.  Defendant  Winton  an- 
swered; denying  the  equities  of  the  bill,  insist- 
ing that  the  contract  of  insurance  should  not 
be  construed  by  the  laws  of  Alabama,  but  by 
the  laws  of  Tennessee  or  New  Jersey,  and 
denying  that  he  was  guilty  of  any  fraud  in 
obtaining  the  proceeds  of  the  policy.  The 
chancellor  was  of  opinion  that  the  answer  de- 
nied the  equities  of  the  bill,  and  that  it  was 
not  sustained  by  the  proof,  and  dismissed  the 
bill.  On  appeal,  the  court  of  chancery  ap- 
peals reversed  this  decree,  sustained  the  bill, 
and  granted  the  relief  prayed;  and  defendants 
have  appealed  to  this  court,  and  assigned  er- 
rors. It  is  insisted  that  the  court  of  chancery 
appeals  erred  in  holding  that  the  contract  must 
be  construed  by  the  laws  of  Alabama,  and  not 
by  the  laws  of  New  Jersey  or  Tennessee.  It 
is  further  insisted  that  there  was  no  assign- 
ment of  the  policv  of  insurance,  or  other  as- 
sets of  the  insured  s  estate,  involved,  but  that 
the  policy  was  made  payable  in  the  first  in- 
stance to  the  defendants;  thai  there  was  no  re- 
lation existing  between  the  insured's  creditors 
and  the  defendant  beneficiaries  that  would 
warrant  any  recovery  by  them  against  defend- 
ants; that  defendants  having  received  the 
money  in  good  faith,  believing  that  they  were 
entitled  to  it.  their  only  liability,  if  wrongfully 
received,  was  to  Gunn.  who  paid  it  to  him, 
and  the  creditors'  remedies  were  against  Gunn, 
and  not  against  them;  that,  as  a  matter  of  fact, 
the  insured  never  paid  any  premium  or  con- 
sideration for  the  policy,  and  his  creditors 
could  not,  therefore,  have  any  interest  in  it  or 
its  proceeds;  and,  finally,  that,  if  the  creditors 
could  recover  anything,  it  could  only  be  the 
amount  paid  out  by  the  insured,  and  not  the 
Insurance  purchased  by  such  payment. 

The  first  question  presented  and  necessary  to 
be  considered  is  whether  this  contract  of  insur- 
ance is  to  be  construed  and  governed  by  the 
laws  of  Alabama,  New  Jersey,  or  Tennessee, 
so  far  as  the  rights  of  the  creditors  of  the  in- 
sured and  the  beneficiaries  under  the  policy 
are  concerned.  The  court  of  chancery  appeals 
was  of  opinion  that  the  laws  of  Alabama,  and 
not  those  of  New  Jersey  and  Tennessee,  must 
control;  and  in  this,  we  are  of  opinion  that 
court  is  correct.  Alabama  was  both  the  place 
where  the  contract  was  entered  into,  and  where 
the  insured  resided  at  the  time  it  was  made. 
The  genera]  rule  is  that  the  lex  domicilii  or  the 
lex  loci  eontraetvs  governs  and  determines  the 
validity  of  contracts  relating  to  personal  prop- 
erty. '3  Am.  &  Eng.  Enc.  Law,  pp.  552,  571, 
and  notes  citing  authorities.  Here  the  lex 
domicilii  and  lex  loci  contractus  concur. 

Several  provisions  of  the  Code  of  Alabama 
are  dted,  as  determining  what  the  law  of  that 
state  is  in  regard  to  the  proceeds  of  policies  of 
insurance,  and  the  rights  of  widows  and  cred- 
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itors;  but  they  refer  to  cases  where  the  in- 
surance has  been  effected  by  the  wife  upon 
the  life  of  the  husband,  and  not  to  cases  like 
the  present,  where  the  insured  has  placed  a 
policy  on  his  own  life  in  favor  of  his  father  and 
mother.  We  are  also  referred  to  the  case  of 
Fearn  v.  Ward,  65  Ala.  88.  In  that  caseFearn 
had  insurance  payable  to  his  infant  daughter, 
Kate  Coles  Fearn:  and  after  his  death  the  pro- 
ceeds of  the  policy  were  paid  over'  for  the  In- 
fant daughter,  and  invested  for  her  by  her 
fuardian.  It  appears  that  the  policy  was  for 
10,000.  and  that  the  insured  had  paid  some- 
thing less  than  $500  upon  it  in  the  way  of 
premiums.  It  was  held  that,  under  the  provi- 
sions of  §  2738  of  the  Code  of  Alabama  of  1876, 
the  exemption  therein  provided  was  designed 
for  the  benefit  of  the  wife  and  children,  and, 
inasmuch  as  the  policy  was  payable  to  and  for 
the  benefit  of  only  one  of  several  children,  it 
was  not  protected  by  the  statutes,  and  that 
the  statute  could  not  operate  as  to  contracts 
made  before  its  passage,  and  that  the  con- 
veyance of  the  insurance  was  voluntary  and 
fraudulent  as  to  existing  creditors,  whether 
their  liability  was  fixed  or  contingent.  It  ap- 
pears that  the  policy  was  originally  taken  out 
payable  to  the  wife  and  children,  but  subse- 
quently that  policy  was  canceled,  and  another 
issued  to  the  infant,  as  before  stated.  It  is 
presumed  that  this  is  what  the  court  referred 
to  as  a  conveyance  of  the  insurance,  as  no 
transfer  or  assignment  of  it  appears.  The  de- 
murrer to  the  bill  having  been  overruled,  and 
cause  remanded,  it  was  tried,  and  again  ap- 
pealed to  the  supreme  court,  where  it  is  re- 
ported in  80  Ala.  555.  The  court  thereupon 
reaffirmed  its  former  holding,  that  the  policy, 
being  payable  to  one  only  of  several  children, 
was  not  protected  by  the  exemption  in  the  sta^ 
utes.  It  was  further  held  that  the  investment 
of  premiums  by  the  insured  in  this  policy  was, 
in  effect,  a  gift  hj  the  father  to  the  child, 
which  would  be  void  as  to  existing  creditors 
of  the  father,  and  that  such  creditors  were  en- 
titled to  have  their  debts  satisfied  out  of  the 
proceeds,  and  were  not  confined  merely  to  the 
premiums  paid;  that  the  proceeds  of  the  pol- 
icy constituted  the  property  purchased,  and 
were  the  subject-matter  of  the  investment;  that, 
the  father  being  in  debt,  the  premiums  paid 
must  be  treated  as  a  voluntary  investment,  and 
hence  fraudulent  in  law  as  to  existing  credit- 
ors. The  court  of  chancery  appeals  construe 
this  holding  to  be,  in  effect,  that  the  taking 
out  of  a  policy  of  life  insurance  upon  the  life 
of  any  person  not  protected  strictly  by  the  ex- 
emptions of  the  statute  must  be  treated  as  an 
investment  of  the  insured's  money,  and  would 
inure  to  the  benefit  of  his  estate,  which  a  cred- 
itor, upon  the  death  of  the  insured,  may  follow 
into  the  hands  of  the  beneficiary  named  in  the 
policy,  who  has  received  the  same  from  the  in- 
surance company.  Applying  the  rule  to  the 
facts  of  this  case,  the  court  of  chancery  appeals 
was  of  opinion  that  the  creditors  of  the  insured 
have  the  right  to  follow  up  and  reclaim  the 
$2,500  paid  over  to  T.  J.  Winton,  the  benefi- 
ciary named  in  the  policy,  and  to  have  it  ad- 
ministered as  a  part  of  the  estate  of  insured, 
deceased,  but  that  inasmuch  as  the  said  T.  J. 
Winton  had  received  the  proceeds  in  good  faith, 
and  had  paid  part  of  them  on  just  debts  of  the 


278 


TENKB88BB  BUPBBMB  COUBT. 


Mab., 


estate,  to  that  extent  he  should  have  credit. 
A  decree  was  therefore  entered  for  (be  sum  of 
$2,600,  but  the  cause  was  remanded  to  the 
court  below,  and  execution  in  the  meantime 
was  suspended  in  order  that  an  account  might 
be  taken  of  the  debts  thus  paid,  and  for  which 
the  defendant  is  to  have  credit;  and  the  balance 
was  directed  to  be  paid  into  the  chancery  court 
of  Coffee  cpunty,  to  be  there  administered  as 
assets  of  the  estate  of  George  T.  Winton,  de- 
ceased, as  an  insoUent  estate;  and  the  costs 
were  adjudged  against  the  defendants,  so  far 
as  accrued.    Conceding  that  the  court  of  chan- 
cery appeals  are  correct  in  their  construction 
of  the  law  applicable  to  the  case,  there  is  a 
feature  of  it.  as  developed  in  the  record,  which 
is  necessarily  fatal  to  the  claim  of  complain- 
ants.   They  can  only  recover  upon  the  theory 
that  the  insured  diverted,  into  life  insurance 
investment,  funds  which  his  creditors  had  a 
right  to  subject  to  their  debu.    It  is  only  upon 
the  theory  that  the  insured  had  such  a  fund  or 
asset  liable  to  his  creditors,  and  which  he  re- 
moved from  their  grasp  by  investing  it  in  in- 
surance, that  they  can  recover.    To  illustrate: 
Suppose  the  insured  had  invested,  in  insurance, 
property  which  by  the  laws  of  Alabama  was 
exempt  from  seizure  for  his  debts,  it  cannot  be 
that,  because  such  funds  were  thus  invested, 
nevertheless  a  creditor  could  follow  the  fund 
into  the  investment,  and  seize  it,  thoueh  it  was 
made  in  the  name  and  for  the  benefit  of  an- 
other.   At  most,  it  could  be  only  a  gift,  by  the 
son  10  the  father,  of  funds  or  property  exempt 
from  the  seizure  by  creditors  of  the  son.  or  the 
proceeds  of  such  funds  so  invested.    But  the 
present  case  is  even  stronger,   inasmuch  as 
the  deceased  did  not  invest  a  dollar  of  bis  funds, 
or  any  of  his  property,  in  this  insurance,  of  any 
kind  whatever..  On  the  contrary,  he  gave  his 
individual  check  to  the  agent,  which  proved 
entirely  worthless,  as  he  had  no  funds  in  bank 
to  meet  it.    In  other  words,  he  purchased  this 
insurance  with  his  individual  credit, ~a  prom- 
ise to  pay.    But  his  credit  and  promise  to  pay 
was  not  an  asset  which  a  creditor  could  seize, 
any  more  than  would  have  been  bis  personal 
labor.    Having  put  nothing  into  this  insurance 
upon  which  his  creditors  could  have  had  any 
claim  when  it  was  put  in,  or,  rather,  when  the 
policy  was  issued,  though  nothing  had  been 
put  in  or  paid,  there  is  nothing  which  the  cred- 
itor could  follow  up.    In  this  view  of  the  case, 
there  is  no  possible  ground  upon  which  the 
complainants  can  recover  as  creditors,  or  have 
any  rigbt  to  follow  up  this  policy  or  its  pro- 
ceeds; but  such  proceeds  passed  to  the  benefi- 
ciaries, under  the  terms  of  the  policy.    It  is 
not  necessary  to  pass  upon  other  questions  in- 
volved, as  this  must  be  controlling. 

The  decree  of  the  Court  of  Chancery  Af^aU 
is  reversed,  and  the  complainants'  bill  dismissed, 
at  their  costs. 


James  M.  WILLCOX,  Appt., 

V. 

Lucy  S.  HINES. 
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1.  A  landlord  Is  liable  for  iojary  to 
hlfl  tenant  from  the  fiali  of  a  poreh 

which,  to  his  knowledire  at  the  time  of  the  lease, 
had  drawn  away  from  the  house,  and  which  he 
attempted  to  repair  but  ne^llgeotly  left  unsafe. 

2.  A  landlord  is  liable  to  his  tenant  I6r 
sueh  deflscU  and  dan^rs  as  are  in 
existence  when  the  lease  is  made,  provided  he 
knew  of  them,  or  ought  to  know  of  them,  and 
provided  also  that  the  tenant  does  not  know  of 
them,  and  could  not  know  of  them.— both  parties 
in  the  matter  exercising  reasonable  care  and  dili- 
gence. 

(March  12, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Davidson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  caused  by  the  fall 
of  a  porch  on  leased  premises  through  defects 
for  which  the  landlord  was  alleged  to  be  re- 
sponsible.   Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vertrees  A  Vertrees»  R.  T* 
Smith,  R.  HeP.  Smith,  and  E.  H.  East 
for  appellant. 

Messrs.  Hamilton  Parks  and  E.  A«  Price 
for  appellee.      • 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  a  tenant  against  a  land- 
lord for  injuries  received  from  the  defective 
condition  of  leased  premises.  The  case  has 
been  before  the  court  heretofore,  and  an  opin- 
ion was  rendered,  reported  in  96  Tenn.  148,  and 
in  96  Tenn.  828,  which  states  quite  fully  the 
facts  and  contentions  as  then  made.  At  the 
last  trial  of  the  cause  in  the  court  below,  there 
was  a  verdict  for  plaintiff  for  $2,800;  and  on 
motion  for  new  trial,  upon  suggestion  by  the 
presiding  judge  $500  of  this  amount  was  re- 
mitted, and  for  the  balance,  $1,800  judgment 
was  rendered;  and  defendant  has  appealed  and 
assigned  errors. 

It  is  insisted  that  the  court  erred  in  follow- 
ing the  rule  laid  down  in  Hines  v.  WiUeox,  96 
Tenn.  148,  and  96  Tenn.  828.  and  Sltnhery  v. 
WiUcox,  96  Tenn.  168,  34  L.  R,  A.  615,  and  96 
Tenn.  828.  84  L.  R.  A.  882,  as  to  the  relative 
duties  and  liabilities  of  the  landlord  and  ten- 
ant in  regard  to  dangerous  premises;  and  it  is 
earnestly  insisted  these  cases  are  not  a  correct 
exposition  of  the  law.  The  contention,  in 
brief,  is  that  in  the  cases  referred  to  this  court 


l^OTB.— The  dIstlDotioD  emphasized  in  the  above 
case  between  tbe  landlord's  liability  for  a  dOictum 
Id  leasing  dangeroas  premises  and  bis  contractual 
liability  for  tbe  defects  therein  has  not  been  very 
plainly  brought  out  or  particularly  regarded  in 
many  of  the  cases,  but  they  have  used  general 
language  as  to  tbe  existence  or  nonexistence  of 
liability  In  tbe  circumstances  presented.  The  nals 
to  this  case  on  former  appeal  In  84  L.  R.  A.  824, 
points  out  what  the  annotator  undentood  to  be  the 
distinctions  between  the  various  phases  of  the 
question  presented  by  the  prior  decisions. 
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laid  down  a  rule  not  supported  by  authority, 
•devolving  a  duty  of  active  diligence  upon  the 
landlord  to  Ieuow  the  condition  of  his  property 
when  he  leases  it,  as  to  its  safety;  and  it  isin- 
-sisted  the  true  rule  in  ordinary  cases  of  rental 
is  caveat  emptor,  and  the  duty  of  examining  the 
premises  Is  upon  the  tenant,  and,  in  the  absence 
-of  fraud  or  warranty  of  condition  by  the  land- 
lord, the  tenant  takes  the  property  at  his  own 
risk.  It  is  insisted  that  this  has  been  the  rule 
recognized  and  followed  in  this  state  up  to  the 
-ctaes  of  nines  v.  Willeox,  96  Tenn.  148,  and 
SUnherg  v.  WiUeox,  96  Tenn.  168.  84  L.  R.  A. 
615,  and  96  Tenn.  828.  84  L.  R.  A.  882,  and 
that  the  court  since  the  96  Tenn.  case,  has  re- 
turned to  and  reaffirmed  this  rule,  in  the  case 
of  Sehmalzried  v.  White,  97  Tenn.  89,  82  L.  R. 
A.  782.  In  regard  to  the  latter  case,  it  is  only 
necessary  to  say  that,  in  it,  it  is  expressly 
stated  that  what  was  therein  said  was  not  in- 
tended to  conflict  with  the  case  of  Bines  v. 
WiUeox,  and  that  case  was  distinguished  from 
the  Hines  v.  WiUeox  Case,  In  the  case  in  97 
Tenn.  89.  82  L.  R.  A.  782,  the  court  held  that 
the  trial  judge  erred  in  holding  the  landlord 
liable,  though  he  mav  have  been  ignorant  of 
-any  defects  and  conditions  without  fault  or 
negligence  on  his  part,  thus  making  the  land- 
lora  an  insurer  of  the  condition  ofhis  prem- 
ises. In  the  nines  v.  WiUeox  case  the  landlord 
"was  not  held  to  such  strict  liability,  but  only 
held  liable  for  what  he  knew,  or  might  have 
known  by  the  exercise  of  reasonable  care  and 
•diligence,  and  then  only  when  the  tenant  failed 
to  ascertain  such  facts  oy  the  exercise  of  rea- 
sonable care  and  diligence  on  his  part  There 
ifl  no  conflict  in  the  two  cases,  so  far  as  the  real 
^questions  presented  are  involved.  Prior  to  the 
case  of  Hines  v.  WiUeox,  there  are  in  Tennessee 
only  three  cases  in  which  the  question  of  the 
liability  of  the  landlord  to  the  tenant,  under 
conditions  somewhat  similar  to  the  present,  are 
considered.  The  first  is  the  case  of  Banks  v. 
WhUe,  1  Sneed,  618.  In  that  case  the  leased 
premises  became  untenantable  during  the  pen- 
dency of  the  lease,  caused  by  the  acts  of  the 
city  authorities  in  opening  new  streets,  and  not 
by  any  act  of  the  landlord,  or  any  defect  in 
the  premises  themselves  when  they  were  leased ; 
and  the  court  held  that  the  law  does  not  imply 
any  warranty  as  to  the  continuing  condition  of 
the  property  demised,— a  rule  laid  down  in  all 
the  cases,  and  questioned  in  none,  but  one 
wholly  different  from  the  principle  involved  in 
the  present  case,  which  relates  to  the  condition 
of  the  premises  when  leased,  and  not  to  anv 
subsequent  changes,  contiDgencies,  or  condi- 
tions during  the  lease.  Another  case  is  that  of 
Southern  Oil  Works  v.  Biekford,  14  Lea.  669. 
That  was  a  case  of  a  suit  bv  a  landlord  against 
a  tenant  for  improperly  using  and  abusing  the 
premises  during  the  continuance  of  the  lease, 
whereby  the  houses  were  broken  down.  It 
did  not  involve  the  liabilitv  of  the  landlord  to 
the  tenant,  arising  out  of  the  dangerous  or  de- 
fective condition  of  the  premises  when  they 
were  leased,  in  any  way.  In  Toung  v.  Brans- 
ford,  12  Lea,  244,  in  treating  of  liability  to  the 
public  for  the  condition  of  the  premises;  it  is 
stated  that  it  is  the  duty  of  the  tenant  or  oc- 
cupier to  keep  the  premises  in  repair,  so  far  as 
to  make  them  safe  to  the  public.  This,  it  will 
he  seen,  also  relates  to  the  continuing  condi- 
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tion  of  the  premises  pending  the  lease.  The 
same  case  adds:  '  'The  landlord  is  liable  when 
he  covenants  to  keep  the  premises  in  repair,  or 
where  the  defect  exists  at  the  time  of  the  lease;" 
citing  1  Thomp.  Neff.  p.  317;  Whart.  Neg. 
§  817.  This  is  the  only  case  in  our  state,  up  to 
that  time,  prescribing  the  rule  of  liability  be- 
tween the  landlord  and  tenant  at  the  time  the 
lease  is  made;  and  it  holds  the  landlord  liable 
for  defects  and  dangerous  conditions  existing 
at  that  time.  We  are  also^cited  to  the  case  of 
Ihyle  V.  ITnion  P.  B,  Go,^  being  a  case  ela- 
borated with  gre&t  research  and  ability.  147 
U.  8.  418,  87  L.  ed.  228.  In  that  case  a  rail- 
road had  let  to  a  party  a  bouse,  which  during 
the  continuance  of  the  lease  was  overwhelmed 
with  a  snowslide.  There  was  no  defect  in 
the  premises  when  let.  The  snowslide  was  the 
act  of  Glod,  occurring  afterwards,  and  the  la[nd- 
lord  was  in  no  way  responsible  therefor.  The 
premises  were  safe  when  leased.  So  that  this 
was  also  a  case  of  continuing  condition,  and  the 
landlord  was  not  held  liable.  The  case  of 
Viterbo  v.  Friedlander,  120  U.  8.  712,  80  L.  ed. 
777,  is  also  referred  to;  but  that  was  a  Louisi- 
ana case,  in  which  the  rules  of  the  civil  law 
were  applied,  and  the  doctrine  of  the  common 
law  was  only  incidentally  mentioned,  and  not 
at  all  involved  in  the  decision  of  the  case,  and 
not  commented  on  or  explained.  In  the  case 
of  Botoe  V.  Bunking,  185  Mass.  880,  46  Am. 
Rep.  471,  it  was  laid  down  as  a  rule  that,  if 
there  was  a  duty  devolving  on  the  landlord  to 
inform  the  tenant  of  a  defect  in  the  premises, 
there  would  be  no  distinction,  as  a  ground  of 
liability,  between  an  intentional  and  an  unin- 
tentional neglect  to  perform  it,  and  there  could 
be  no  such  duty  without  knowledge  of  the 
defect;  but  this  is  evidently  opposed  to  the 
great  weight  of  authority,  which  discriminates 
between  the  intentional  and  unintentional  neg- 
lect to  perform  a  duty, — the  former  being  a 
fraud  or  tort,  and  the  latter  not.  In  this  case 
it  appears  that  a  step  in  a  stairway  had  been 
sawn  out,  and  the  landlord  knew  it,  and  tested 
it,  and  deemed  it  safe;  but  the  tenant,  it  seems, 
did  not  know  it,  though  he  had  some  oppor- 
tunity to  ascertain  it;  and  it  was  held  that  he 
could  not  recover  because  of  an  injury  from  it. 
This  is  an  extreme  case,  which  does  not  com- 
mend itself,  by  its  facts  or  reasoning,  to  gen- 
eral approval.  The  defect  was  one  which  no 
tenant  would  expect,  or  be  on  the  lookout  for; 
and,  while  known  to  the  landlord,  it  was  not 
called  to  the  tenant's  attention,  and  was  clearly 
a  trap  which  the  tenant  did  not  see,  and  could 
not  anticipate,  or  discover  with  any  reasonable 
care.  The  case  of  Edwards  v.  New  York  <t  H, 
B.  Co.  98  N.  T.  245,  50  Am.  Rep.  659,  is  also 
referred  to  with  approval,  and  from  it  is  cited 
an  extract  as  follows:  "It  is  a  universal  rule 
to  which  no  exception  can  be  found  in  any  case 
now  regarded  as  authority,  that  upon  tne  de- 
mise of  real  estate  there  is  no  implied  warranty 
that  the  property  is  fit  for  occupation,  or  suit- 
able for  the  use  or  purpose  for  which  it  is 
hired."  This  evidently  has  reference  alone  to 
the  liabilities  arising  out  of  the  contractual  re- 
lation between  the  landlord  and  tenant.  The 
same  case  on  page  249,  recognizes  a  distinct 
ground  of  liability,  resting  upon  the  delictum 
of  the  landlord,  and  not  on  contract.  It 
says:    "If  he  [the  landlord]  demises  premises. 
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knowing  that  thev  are  dangerous  and  unfit  for 
the  use  for  which  they  are  hired,  and  fails  to 
disclose  their  condition,  he  is  guilty  of  negli- 
gence, which  will  in  many  cases  impose^re- 
sponsibility  upon  him."  And  again  (same 
page):  *  The  responsibility  of  the  landlord  is 
the  same  in  all  cases.  If  guilty  of  negligence 
or  other  delictum  which  leads  directly  to  the 
accident  and  wrong  complained  of ,  he'is  liable: 
if  not  so  guilty,  no  liability  attaches  to  him.  If 
be  lets  a  building  for  a  warehouse,  knowing 
that  it  is  so  weak  and  imperfectly  constructed 
that  the  floors  will  break  down  from  the  weight 
necessary  to  be  placed  upon  them,  his  negli- 
gence imposes  liability  upon  him  for  injury  to 
5ie  person  or  property  of  anyone  who  may 
lawfully  be  upon  the  premises  using  them  for 
the  purposes  for  which  they  were  demised." 
The  case  of  Jaffe  v.  HarUau,  56  N.  Y.  898, 

15  Am.  Rep.  438,  is  also  cited,  and  in  that  case 
it  is  held  without  any  mature  consideration, 
that  in  the  absence  of  fraud  or  warranty  the 
landlord  is  not  liable  for  the  present  or  fu- 
ture condition  of  leased  premises;  but  the 
case  evidently  considers  only  the  liabilities 
arisini;  out  of  the  contractual  relation  of  the 
parties,  and  does  not  refer  to  such  liabilities 
as  arise  out  of  the  delictum  of  the  landlord. 
And  the  same  may  be  said  of  Keates  v.  Ca- 
dogan,  10  C.   B.  501,  and  Bobbing  v.  Jones^ 

16  C.  B.  N.  S.  240,  referred  to,  which  sim- 
ply state  the  rights  arising  out  of  the  con- 
tractual relation,  and  do  not  consider  the 
matter  from  the  standpoint  of  delictum  on  the 
part  of  the  landlord.  But  in  the  case  of 
Jaffe  V.  Harteau,  the  court  is  evidently  influ- 
enced, if  not  controlled.by  the  fact  that  the  de 
fendant  did  not  know,  or  have  any  reason  to 
suspect,  that  the  premises  were  dangerous; 
thus  impliedly  recognizing  the  doctrine  of 
some  care  upon  the  part  of  the  landlord,  and 
relieving  him  because  he  did  not  know,  or 
have  reason  to  suspect. 

It  may  be  conceded  that  no  ground  of  liabil- 
ity arises  out  of  the  contract  tetween  the  land- 
lord and  tenant,  in  the  absence  of  fraud  or 
warranty,  but  a  great  number  of  cases  in  which 
the  question  has  been  considered  hold  that  there 
is  an  independent  ground  of  liability,  arising 
out  of  the  delictum  or  wrong  of  the  landlord  in 
leasing  premises  dangerous  at  the  time;  and 
there  Is  not  necessarily  any  conflict  between 
the  two  classes  of  cases,  when  properly  under- 
stood. This  distinction  was  attempted  to  be 
pointed  out  in  Nines  v.  Willcax,  96  Tenn.  882- 
884,  and  cases  were  cited.  There  is  also  a  dis- 
tinction drawn  in  the  cases  between  patent  and 
hidden  defects.  In  the  former,  when  the  land- 
lord and  tenant  exercise  the  same  care,  and 
have  equal  opportunities  for  examination,  there 
is  no  ground  of  liability  on  the  part  of  the  land- 
lord to  the  tenant,  inasmuch  as  the  negligence 
of  the  landlord  is  neutralized  in  its  effect  by  the 
negligerice  of  the  tenant,  and  the  ordinary  rule 
of  contributory  negligence  by  the  injured  party 
applies  to  defeat  any  recovery  by  the  ten- 
ant. In  regard  to  hidden  or  secret  defects  or 
dangers,  the  cases  are  uniform  that  if  they  ex- 
ist, and  are  known  to  the  landlord,  and  not 
disclosed  to  the  tenant,  the  landlord  will  be 
liable, because  such  conductamounts  to  a  fraud. 
It  is  insisted,  however,  that  in  such  cases  of 
hidden  defects  there  is  no  liability,  in  the  ab- 
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sence  of  actual  knowledge  oq  the  part  of  the 
landlord, and  fraud  and  deceit  practised  by  him^ 
The  case  of  Bines  v.  WiUeax,  heretofore  re- 
ported, goes  one  step  further  than  this,  and 
holds  the  landlord  liable  not  only  if  he  ha» 
actual  knowledge,  but  also  if,  by  the  exercise 
of  reasonable  care  and  diligence,  he  could 
have  such  knowledge;  and  it  is  only  upon  this 
latter  proposition  that  there  is  any  difference 
of  opinion.  Hence  it  is  strenuously  insisted 
that  no  active  duty  devolves  upon  the  landlord 
to  ascertain  such  hidden  defects  and  dangers; 
and  in  the  absence  of  actual  knowledge  the 
landlord  will  not  be  liable  for  any  damages. 
The  logic  of  this  position  is  that  a  landlora  is- 
under  no  obligation  to  know  anything  about 
the  condition  of  his  premises,— whether  they 
are  dangerous  or  safe,-— whether  habitable  or  a 
nuisance,— and  so  lon^  as  he  keeps  himself 
ignorant,  either  intentionally  or  negligently, 
he  cannot  be  held  liable  for  any  damages  re- 
sulting from  the  dangerous  condition  of  his- 
property  when  leased;  but  if,  by  accident  or 
examination,  he  becomes  aware  that  a  second 
defect  does  exist,  then  he  is  liable,  if  he  fail 
to  disclose  it.  Under  this  ruling  the  landlord 
is  placed  in  the  better  condition,  the  more 
negligent  and  inattentive  he  is,  and  a  premium 
is  put  upon  his  ignorance.  In  the  case  of 
nines  V.  WiUcox,  96  Tenn.  828,  and  96  Tenn. 
148,  the  rule  was  laid  down  that  he  is  liable 
for  what  he  knows,  or  by  the  exercise  of  rea- 
sonable care  and  diligence  ought  to  know, 
about  his  property,  provided  the  tenant  at  the 
same  time  exercises  reasonable  care  and  dili- 
gence, and  the  authorities  were  cited.  It  was 
not  attempted,  in  the  96  Tenn.  case,  to  lay 
dawn  the  degree  of  diligence  that  the  landlord 
must  exercise;  the  trial  judge  having,  in  his 
charge,  relieved  him  from  any  diligence  or 
duty  whatever,  and  the  question  before  the 
court  being  whether  such  charge  was  correct^ 
as  thus  broadly  put.  It  was  said,  however 
(p.  881,96  Tenn.),  that  "the  rule  laid  down 
does  not  place  upon  the  landlord  the  obligation 
of  an  insurer  or  warrantor  by  contract,  nor  doea 
it  impose  the  extreme  duty  of  constant  care 
and  inspection,"  but  only  reasonable  care 
and  diligence;  and  the  like  reasonable  care 
and  diligence  are  required  of  the  tenant,  thua 
imposing  reasonable  care  and  good  faith  upon 
both,  in  the  absence  of  any  contract  or  war- 
ranty. Several  cases  were  cited  supporting^ 
the  holding  as  thus  made,  and  others  might 
have  been  collated  from  themassof  authoritiea 
upon  the  subject.  The  case  of  Hines  v.  WiU- 
eox,  has  been  re- reported  in  84  L.  R.  A.  824, 
and  extensively  annotated  by  Mr.  Henry  P. 
Farnbam.  The  learned  annotator  states  that 
the  case  is  a  new  departure  in  the  law  of  land- 
lord and  tenant,  and  he  has  industriously  col* 
lated  authorities  to  sustain  his  assertion,  and 
has  commented  upon  some  of  the  authoritiea 
cited;  leaving,  however,  the  great  bulk  of  the 
cases  cited  in  Bines  v.  Willcox  without  com- 
ment. The  annotation  is  valuable  as  a  brief 
upon  the  liability  of  the  landlord  to  the  tenant 
arising  out  of  the  contractual  relation,  but  it  is- 
to  be  regretted  that  the  learned  annotator  did 
not  also  collate  the  authorities  bearing  upon 
the  true  question  presented  in  the  Bines  v. 
Willcox  case,  of  delictum  on  the  part  of  the 
landlord  in  leasing  dangerous  premises,  and 
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did  not  oommeDt  more  fully  upon  the  numer- 1 
0U8  authorities  imposing  upon  the  landlord 
some  obligation  to  know  the  condition  of  his 
premises  when  leased.  Quite  a  complete  and 
discriminating  review  of  the  authorities  up  to 
the  date  of  1B49  is  found  in  the  case  of  LoweU 
▼.  Spavlding,  [4  Cush.  277],  60  Am.  Dec.  776- 
788.  See  especially,  this  feature,  treated  at 
page  780  with  citations. 

The  ground  of  liability  upon  the  part  of  a 
landlord  when  he  demises  dangerous  property 
has  nothing  special  to  do  with  the  relation  of 
landlord  and  tenant.  It  is  the  ordinary  case  of 
liability  for  personal  misfeasance,  which  runs 
through  all  the  relations  of  individuals  to  each 
other.  As  is  substantially  said  by  Ruger.  Ch. 
J.,  in  Edwards  v.  New  Jwh  &  H.  R.  Co,  98 
N.  Y.  256.  60  Am.  Rep.  659  (dissenting  opin- 
ion): "This  liability  does  not  rest  upon  the 
theory  of  an  express  contract  between  the 
owner  and  the  person  receiving  the  injuries,  but 
is  predicated  upon  the  obligation  which  the 
law  imposes  on  all  to  so  keep  and  use  their 
property  that  others  using  or  entering  upon  it 
by  their  invitation  shall  not  be  injured  by  its 
improper  condition  or  unfitness,  and  its  inad- 
equacy for  the  purposes  to  which  it  has  been 
demoted."  And.  as  is  stated  in  Cowen  v.  /Sun- 
derland,  146  Mass.  868,  quoted  in  Hines  v.  WiU- 
eox,  there  is  an  exception  to  the  general  rule  of 
caveat  emptor,  as  between  lessor  and  lessee, 
"arising  from  the  duty  which  the  lessor  owes 
to  the  lessee.  This  duty  does  not  originate 
directly  from  the  contract,  but  from  the  re- 
lation of  the  parties,  and  is  imposed  by  law." 
It  is  not  upon  the  ground  of  an  insurer  or  war- 
rantor of  condition  under  his  lease  contract,  but 
on  the  ground  of  the  obligation  implied  by  law 
not  to  expose  the  tenant  or  the  public  to  danger 
which  he  knows,  or  in  good  faith  should  know, 
and  which  the  tenant  does  not  know,  and  can- 
not asoertaio  by  the  exercise  of  reasonable  care 
and  diligence.  "In  cases  where  lessors  have 
been  held  liable  for  such  injuries  to  the  lessees, 
the  liability  is  founded  in  negligence.  .  .  . 
The  action  of  tort  has  for  its  foundation  the 
negligence  of  the  defendant,  and  this  means 
more  than  a  mere  breach  of  promise.  .  .  . 
There  must  be  some  breach  of  duty  distinct 
from  breach  of  contract,"  etc.  Tutite  v.  Oeorge 
ff.  Gilbert  Mfg.  Co,  145  Mass.  174,  175.  In 
£ern  v.  MyU,  80  Mich.  580, 8  L.  R.  A.  682,  it 
is  said,  in  a  suit  between  tenant  and  landlord : 
"The  cause  ...  [of  action!  does  not 
rest  upon  any  covenant,  express  or  implied,  of 
the  landlord  to  repair  the  premises  nor  that 
they  were  habitable  at  the  time  the  lease  was 
made;  nor  does  it  rest  necessarily  upon  the  rela- 
tion of  landlord  and  tenant.  .  .  .  But  the  cause 
of  action  is  based  upon  the  maxim  that  every 
person  must  so  use  his  own  premises  as  not  to  in- 
jure others,  either  in  person  or  property."  The 
declaration  showed  a  nuisance  when  the  premi- 
ses were  leased,  known  to  defendant  and  con- 
cealed from  plaintiff,  calculated  to  injure  his 
health. 

On  the  former  trial  of  this  cause  a  few  cases 
were  cited  upon  the  point  of  liability  of  the 
landlord  where  he  knows,  or  by  using  reason- 
able care  and  diligence  ought  to  know,  of  the 
danger  or  nuisance,  but  it  was  not  attempted  to 
cite  them  all.  The  following  were  cited  in  96 
Tenn.  836, 84  L.  R.  A.  884;  Martin  v.  Hieharde, 
155 Mass. 881;  State,  Bashe,y,  Boyce,7S  Md.469; 
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Carton  v.  Qodley,  26  Pa.  Ill,  67  Am.  Dec.  404; 
Coke  V.  Outkeee,  80  Ky.  598, 44  Am.  Rep.  499; 
Lindtey  v.  Leighton,  150  Mass.  288;  Moynihan 
V.  Allyn^  162  Mass.  272;  Pingrey,  Real  Prop. 
§  592.  We  add  others,  but  by  no  means  all 
that  may  be  cited:  Albert  v.  State,  Ryan,  66 
Md.  825;  Timlin  v.  Standard  Oil  Co.  126  N. 
Y.  514:  Wood,  Land.  &  T.  p.  855;  Cowen  v. 
Sunderland,  145  Mass.  868;  Minor  v.  Sharon, 
112  Mass.  477,  27  Am.  Rep.  122;  -Biitt'^v. 
Cuehing,  48  Hun,  617,  mem. ;  Cutter  v.  Hamlen, 
147  Mass,  471,  1  L.  R  A.  429;  Booth  v.  Mer- 
riam,  155  Mass.  521;  Oxford  v.  Leathe,  165 
Mass.  255;  Wilcox  y.  Zane,  167  Mass.  806;  Lynch 
V.  Swan,  167  Mass.  510;  Lem  v.  Aldrich,  6 
App.  Div.  178:  Matthews  v.  De  Oroff,  13  App. 
Div.  356;  O^Ihtyer  v.  aSrien,  13  App.  Div. 
570. 

In  Albert  v.  State,  Ryan,  66  Md.  325,  a 
wharf  was  rented  and  it  was  said:  "If  de- 
fendant knew,  or  by  exercise  of  reasonable  dili- 
gence could  have  known,  of  its  unsafe  condi- 
tion,  and  that  the  accident  happened  in  conse- 
quence of  such  condition,  the  plaintiff  waa 
entitled  to  recover."  The  true  doctrine  is  well 
stated  in  Timlin  v.  Standard  Oil  Co.  126  N. 
T.  514.  The  law  "does  not  impose  [upon  the 
landlord]  the  duty  of  constant  care  and  inspec- 
tion of  premises.  ...  It  imposes  upon  him 
the  duty  of  reasonable  care  to  inform  himself 
of  the  condition  of  property  wbich  he  proposea 
to  let,  and  if  at  the  leasing  he  knew,  or  if,  in 
the  exercise  of  reasonable  care,  he  would  be- 
come informed  of  the  fact  that  the  property 
has  upon  it  a  nuisance  dangerous  to  the  public 
orfto  an  adjoining  owner,  it  imposes  upon  the 
owner  and  proposed  lessor  the  duty  to  abate  it 
before  he  leases  such  property,  and  if  he  do  not,, 
it  leaves  him  with  a  liability  to  respond  in 
damages  to  anyone  injured  in  consequence  of,, 
and  by  the  nuisance."  And  again  it  is  said  (p. 
525. 126  N.Y.):  "If  he  were  in  truth  ignorant, 
and  yet,  by  the  exercise  of  reasonable  care  and 
diligence,  he  would  have  known  of  its  exis- 
tence, there  is  no  principle  which  can  exempt 
him  from  responsibility,  any  more  than  if  he- 
created  the  nuisance  himself."  In  Wvnder  y. 
McLean,  134  Pa.  834,  the  matter  is  presented 
in  a  shape  that  shows  the  sound  reason  and 
good  sense  of  the  rule  that  the  landlord  is  lia- 
ble if  the  premises  are  dangerous  when  he 
leases;  and  the  tenant,  if  they  become  dan- 
gerous when  he  has  them  leased.  It  is  laid 
down  that  the  landlord  is  liable  if  the  premises 
are  a  nuisance  when  leased,  and  he  cannot 
escape  liability  by  leasing  the  property  to  a 
tenant,  and  putting  him  in  possession.  To  the 
same  effect  are  Knausa  v.  Brua,  107  Pa.  85; . 
Fow  V.  Roberts,  108  Pa.  489;  Leonard  v.  Storer 
[115  Mass.  86],  15  Am.  Rep.  76,  79,  note;  Ing* 
wersen  v.  Rankin  [47  N.  J.  L.  18],  54  Am. 
Rep.  109;  Tomle  v.  Hampton,  129  111.  879; 
Eem  v.  MyU,  80  Mich.  525,  8  L.  R.  A.  682; 
Riley  v.  Simpson,  83  Cal.  217,  7  L.  R.  A.  622; 
Nvgent  v.  Boston,  C.  &  M,  R.  Co.  80  Me.  63; 
Lomll  V.  Spaulding  [4  Cush.  277],  50  Am.  Dec. 
780,  notes.  In  Cutter  v.  Hamlen,  147  Mass. 475, 
1  L.R.  A.429,the  court  held  that  when  the  land- 
lord knew  the  drains  were  defective,  and  also 
that  diphtheria  had  been  in  the  house,  the  jury 
would  have  been  warranted  in  finding  that 
the  landlord  knew,  or  ought  to  have  known, 
as  a  prudent  man,  that  this  was  dangerous. 
In  Lindsey  v.   Leighton,  150  Mass.  288,  th& 


Tbnnbsseb  Sufbbmb  Coubt. 


Mab., 


court  was  asked  to  charge  that  it  must  be 
&DOWD  that  the  defendant  had  knowledge  of 
the  defect,  or  they  could  not  hold  him.  The 
trial  judge  refused,  and  on  appeal  the  supreme 
•court  said  this  refusal  was  correct;  that  it  was 
not  necessary  to  show  that  defendant  had  actual 
knowledge  of  the  defect;  his  duty  was  that  of 
-due  care,  and  ignorance  of  the  defect  was  no 
defense:  citing  QUI  v.  Middleton,  105  Mass. 
477,  7  Am.  Rep.  548;  Beadman  v.  Oontoay,  126 
Mass.  874;  Looney  ▼.  McLean,  129  Mass.  88. 
87  Am.  Rep.  295;  WaOcins  v.  OoodaU,  188 
Mass.  588.  This  was  a  case  of  defect  in  steps 
leading  to  a  tenement  occupied  by  plaintiff. 
There  was  evidence  that  defendant's  attention 
had  been  called  to  the  defect,  and  he  had  fre- 
quently passed  over  the  steps.  In  Martin  ▼. 
Richards,  155  Mass.  886,  the  court  held  that  if 
the  condition  of  the  vault  in  1886  was  danger- 
ous, and  defendant's  attention  was  called  to  it, 
and  he  undertook  to  remedy  it.  and  used  means 
which  were  ineffectual  to  remedy  it,  and  which 
he  knew,  or  ought  to  have  known,  were  inef- 
fectual, he  cannot  escape  liability  by  employing 
a  servant  to  do  the  work,  and  escape  the  con- 
sequences of  the  servant's  neglect  to  do  the 
work  properly.  The  knowledge  of  the  servant 
must  be  imputed  to  the  master;  citing  Baldwin 
V.  Casella,  L.  R  7Exch.  825;  Qladmanv.John- 
9on,  86  L.  J.  C.  P.  N.  8. 158;  AppM>eev.  Ptrey, 
48  L.  J.  C.  P.  N.  8.  865.  In  Maynihan  y. 
AUyn,  162  Mass.  272,  it  was  held  that  a  minor 
could  not  recover  because  the  defect  was  in 
existence  when  the  premises  were  let.  The 
-defect  was  in  a  platform  common  to  several 
tenants,  but  the  controlling  feature  was  that 
its  condition  could  have  been  ascertained  by 
reasonable  examination  by  the  tenant.  The 
-court  held  that  defendant's  duty  was  to  keep 
the  platform  in  as  good  condition  as  when 
leased,  and  to  inform  the  tenant  of  any  hidden 
defects  which  could  not  be  discovered  by  reason- 
tible  diHgence.  In  Booth  v.  Merriam,  1 55  Mass. 
522,  it  is  said:  If  there  is  a  concealed  defect 
that  renders  the  premises  dangerous,  which  the 
tenant  cannot  discover  by  the  exercise  of  rea- 
sonable diligence,  of  which  the  landlord  has. 
Drought  to^have,  knowledge,  it  is  the  land- 
lord's duty  to  disclose  it,  and  he  is  liable  for 
any  injury  which  results  from  his  concealment 
•of  it."  It  is  also  said  in  the  case  that  there 
was  nothing  to  show  that  defendant  had  actual 
knowledge  of  the  danger,  or  was  culpably  re- 
•sponsible  for  it,  and  that  it  was  such  as  would 
have  been  easily  discernible.  In  Oxford  v. 
Leathe,  165  Mass.  255,  the  landlord  was  held 
liable  for  the  condition  of  a  platform  used  to 
•  go  into  a  place  of  public  amusement,  on  the 
ground  that  he  must  have  contemplated  that 
the  public  would  go  on  it;  and  the  liability  is 
stated  to  be  just  the  same  as  if  the  premises  are 
let  with  a  nuisance  upon  them;  citing  many 
familiar  cases.  In  Wilcox  v.  Zane,  167  Mass. 
306,  a  nurse  of  the  tenant  was  injured  by  the 
defective  condition  of  roof  used  by  all  the  ten- 
ants in  the  building  to  hang  out  clothes,  and 
•other  purposes.  There  was  no  evidence  that 
plaintiff  did  not  exercise  due  care.  There  was 
evidence  that  the  plank  which  broke  was  badly 
decayed,  crossgrained,  and  knotty,  and  no  re- 

§airs  had  been  made  on  the  roof  for  years. 
*he  plaintiff  testified  that  he  had  never  noticed 
the  defect.  It  was  held  that  she  had  no  such 
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duty  to  observe  the  condition  of  the  roof,  as  to 
safety,  as  the  landlord  had.  In  Lynch  v.  8u>an, 
167  Mass.  510,  there  was  an  injury  upon  a 
common  stairway  used  by  several  tenants.  The 
court  say  that  there  was  some  evidence  that 
the  step  was  not  strong  enough,  and  the  ques- 
tion was  whether  or  not  the  landlord  knew 
this,  or  ouffht  to  have  known  it.  It  was  not  so 
apparent  that  plaintiff  could  be  held  to  take 
the  risk.  The  court  says:  "The  question  is 
this:  Was  there  evidence  for  the  jury  that  the 
landlord  ought  to  have  known  it.  or  would 
have  known  it  if  he  had  exercised  reasonable 
carcf  And  again  the  court  emphasizes  what 
the  landlord  knew,  or  ought  to  have  known, 
as  the  controlling  feature  in  the  case.  In 
MattheiM  v.  De  Groff,  18  App.  Div.  856.  it  was 
held  to  be  the  duty  of  a  landlord  to  keep  in 
repair  a  coal  hole  or  chute  in  the  sidewalk  in 
front  of  premises  which  he  leased,  and  that  he 
must  from  time  to  time  examine  and  see  its 
condition,  even  though  the  same  tenant  held 
over  from  time  to  time;  and  it  is  put  on  the 
ground  that  it  is  the  duty  of  the  landlord  to 
examine  and  ascertain  the  condition  of  the 
property  when  he  leases  it,  and  the  holding 
over  from  term  to  term  was,  in  effect,  a  new 
lease  each  term.  This  proceeds  upon  the  idea 
that  the  landlord  owes  a  duty  to  the  public  to 
have  his  premises  safe  when  he  leases  them, 
even  though  the  obligation  is  on  the  tenant  to 
make  repairs  during  the  lease.  In  O^Dwyer  v. 
(/Brien,  18  App.  Div.  570,  it  was  held  that 
the  landlord  would  be  liable  for  the  defective 
repairing  of  a  plank  walk  on  the  premises  used 
by  plaintiff,  but  for  the  fact  that  the  tenant 
could  and  did  see  the  defect  and  danger,  and 
was  thus  guilty  of  such  contributory  negli- 
gence as  would  defeat  her  recovery.  In  State, 
Bagfu,  V.  Boyce,  78  Md.  469,  it  was  held  that 
the  owner  of  a  wharf  was  not  liable  for  injuries 
sustained,  by  an  employee  of  a  lessee,  from  a 
rotten  plank,  unless  it  appears  that  the  owner 
knew,  or  by  reasonable  care  and  diligence 
could  have  known,  the  unsafe  condition  of  the 
wharf  when  he  leased  it.  8ee  also  Mctzger  v. 
Schuliz,  16  Ind.  App.  454. 

It  was  not  held  in  Hines  v.  Willcox  that  a 
landlord  is  liable  for  a  defect  which  occurs,  or 
a  danger  that  arises,  after  the  lease  has  been 
made,  and  while  the  tenant  is  in  possession. 
For  these  defects  and  dangers  the  tenant  not 
only  has  no  recourse  against  the  landlord,  but 
be  Is,  on  the  contrary,  liable  himself  to  third 
persons  who  may  be  injured.  But  the  land- 
lord is  liable  for  such  defects  and  dangers  as 
are  in  existence  when  the  lease  is  made,  pro- 
vided he  knew  of  them,  or  ought  to  know  of 
them,  and  provided,  also,  that  the  tenant  does 
not  know  of  them,  and  could  not  know  of 
them;  both  parties  in  the  matter  exercising 
reasonable  care  and  diligence.  Several  dis- 
tinctions are  attempted  to  be  drawn,  but,  so 
far  as  they  affect  the  question  of  the  duty  of 
the  landlord  to  know  the  condition  of  his 
premises,  there  is  no  ground  for  any  difference 
in  its  application.  It  is  said  that  many  of  the 
cases  m  which  the  expression  ^ 'ought  to 
know"  is  used  in  regard  to  the  landlord  are 
cases  in  which  the  landlord  remains  in  posses- 
sion of  a  portion  of  the  premises,  while  other 
portions  of  the  same  premises  are  in  the  pos- 
session of  other  tenants,    fiut  the  only  differ- 
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•ence  between  the  two  classes  of  cases  appears 
to  be  this:  that  the  liability  of  the  laDdlord 
ordinarily  ceases  if  he  rents  out  the  entire 
premises,  but,  when  he  retains  part,  it  con- 
tinues so  long  as  he  is  in  possession  of  such 
part  used  for  common  purposes.  When  the 
«ntire  premises  are  leased,  the  landlord  is  liable 
if  the  premises  are  dangerous  when  he  makes 
the  lease,  but  ordinarily  not  longer.  When  he 
remains  in  possession  of  a  portion,  his  liability 
continues  so  long  as  he  remains  in  possession 
of  that  portion  not  leased.  In  the  former 
cases  it  is  his  duty  to  know  the  condition  when 
he  leases;  in  the  latter,  to  know  the,condition 
-flo  long  as  he  retains  control  of  any  part  of  the 
common  property.  The  obligation  in  either 
oase  to  know  the  condition  of  the  property  is 
the  same;  but  in  the  former  it  ceases  after  the 
tenant  enters;  in  the  latter  it  is  a  continuing 
obligation  while  the  landlord  retains  possession. 
It  is  said  that  some  of  the  cases  cited  are  cases 
of  public  property,  such  as  docks,  wharves, 
theaters,  and  other  places  of  public  resort;  and 
it  is  attempted  to  show  that  tbese  form  excep- 
tions to  the  general  rule.  Even  if  this  were  so, 
It  could  not  avail  in  this  case,  as  the  property 
in  this  case  was  rented  for  boarding-house  pur- 
poses, and  so  known  to  the  landlord  or  his 
agent  But  we  are  unable  to  see  any  ground 
for  the  application  of  a  different  rule  in  such 
cases.  In  the  one  case  we  have  an  instance  of 
a  quasi  public  nuisance;  in  the  other,  a  case  of 
-quasi  private  nuisance.  But  the  obligation  not 
to  expose  the  individual  to  danger  is  the  same 
as  that  not  to  expose  the  public  to  danger. 
It  has  been  said  that  "a  private  nuisance 
...  is  anything  done,  ...  or  omitted  to  be 
done,  contrary  to  a  legal  duty,"  from  which  an 
injury  results  to  another.  16  Am.  &  Eng.  Enc. 
Law,  pp.  929,  980.  And  there  is  no  dinerence 
in  principle  between  condition  which  is  called 
a  "private"  and  one  called  a  "public"  nuisance. 
One  is  where  the  danger  is  to  the  individual; 
the  other,  when  it  is  to  a  number  of  individ- 
uals, or  the  entire  public. 

So  far  as  there  is  any  obligation  on  the  land- 
lord to  know  the  condition  of  his  property,  it 
does  not  matter  whether  the  dangers  and  de- 
fects are  patent  or  secret,  unless,  indeed,  there 
is  some  more  stringent  duty  in  the  latter  case, 
inasmuch  as  it  may  be  presumed  that,  as  to 
patent  dangers,  tbey  will  most  probably  be  seen 
by  the  tenant,  if  he  has  tbe  opportunity  of  ex- 
amination. But  to  hold  that  tbe  rule  of  caveat 
emptor  applies  to  all  cases  of  rental  when  there 
IS  no  warranty  is  to  ignore  tbe  large  mass  of 
cases  which  hold  the  landlord  liable  (1)  if  be  is 
guilty  of  fraud  or  deceit;  (2)  if  he  leases  prem- 
ises Tvhich  are  dangerous  when  leased.  Tbe 
Tesult  of  this  doctrine,  if  carried  out,  is  that,  If 
a  tenant  has  no  opportunity  to  examine  the 
premises,  he  must  nevertheless  take  them  at 
his  own  risk.  If,  for  instance,  a  landlord 
leases  premises  in  a  distant  city,  which  tbe  ten- 
ant does  not  see,  and  has  no  opportunity  to 
examine, — under  the  rule  of  cateat  emptor^  ~ 
if  the  tenant  enters  without  an  opportunity  for 
•examination,  and  is  injured  by  the  dangerous 
and  defective  condition  of  the  premises,  the 
landlord  is  not  liable.  Such  doctrine  is  not 
based  on  any  sound  reason,  and  the  true  rule 
is  that  the  rule  of  caveat  emptor  only  applies  so 
iar  as  the  rights  of  the  parties  rest  on  contract, 
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or  when  the  tenant  has  an  opportunity  to  ex- 
amine the  premises,  and  the  defect  is  so  ob- 
vious, and  the  danger  is  so  apparent,  that  he 
can  see  it  by  using  ordinary  care  and  diligence. 
It  is  argued  with  much  earnestness  and  ability 
that,  in  order  to  make  the  rule  operative,  it 
must  be  held  that  the  landlord  is  required  to 
exercise  a  greater  degree  of  diliffenoe  and  care 
than  tbe  tenant.  But  this  position  is  not,  we 
think,  well  taken.  The  degree  of  care  and 
diligence  required  of  each  is  the  same;  that  is, 
reasonable  care  and  diligence,  such  as  a  reason- 
ably prudent  person  would  exercise  if  sur- 
rounded by  the  same  or  similar  circumstances. 
From  the  very  nature  of  the  case,  the  same 
degree  of  care  and  diligence  exercised  by  each 
would  in  many,  if  not  all,  cases,  enable  the 
landlord  to  know  more  than  the  tenant.  The 
former  owns  the  property;  has  daily  access  to 
it,  and  an  opportunity  to  know  its  condition; 
and  his  attention  was  or  may  have  been 
called  to  defects  by  previous  tenants.  The 
tenant  sees  the  property  but  once,  perhaps, 
and  that  in  a  more  or  less  hurried  manner. 
Not  being  familiar  with  the  premises,  he  can- 
not by  such  inspection  know  as  much  of  the 
property  as  the  landlord  does.  Again,  each 
may  see  tbe  same  defect,  and  the  danger 
arising  out  of  such  defect  may  not  be  ap- 
parent at  a  glance  or  a  single  examination, 
such  as  the  tenant  can  make;  and  he  may 
well  presume  that,  if  dangerous,  the  land- 
lord would  not  let  it,  nor  would  previous  ten- 
ants have  occupied  it.  The  landlord,  how- 
ever, may  have  had  his  attention  called  to  the 
defect  by  prior  tenants,  and  he  may  have  ob- 
served them  time  and  again.  In  such  case  it 
would  be  obligatory  upon  him  to  ascertain  the 
cause  and  extent  of  tbe  defect,  and  whether 
dangerous  or  not.  Tbe  opportunities  and 
means  of  information  of  the  landlord  are  nec- 
essarily greater  than  those  of  the  tenant,  when 
both  exercise  the  same  degree  of  care  and  dili- 
gence. This  idea  is  forcibly  illustrated  in  tbe 
present  case,  where  a  defect  was  clearly  appar- 
ent, but  tbe  cause  of  it,  and  the  danger  arising 
out  of  it,  were  not.  The  tenant,  looking  at  the 
opening  between  the  porch  and  wall,  would 
not  discover  its  cause  upon  a  single  examina- 
tion; and  be  might  well  presume  that  it  only 
amounted  to  a  matter  of  some  discomfort  and 
inconvenience,  from  falling  rains  and  snows. 
But  tbe  landlord's  attention  had  been  called  to 
it  more  than  once  by  a  former  tenant,  and  he 
had  been  notified  of  tbe  danger.  Under  such 
circumstances,  it  was  incumbent  on  him  to 
have  examined  into  tbe  extent  and  cause  of  the 
defect,  and  the  proof  is  clear  that  tbe  danger 
would  have  appeared  to  any  workman  or  other 
person  who  might  investigate  tbe  cause  of  the 
defect.    It  is  said  this  rule  of  reasonable  dili- 

§ence  on  the  part  of  both  landlord  and  tenant 
estroys  itself;  for,  if  the  danger  is  apparent, 
either  party  may  see,  and  the  negligence  of  tbe 
landlord  being  neutralized  by  that  of  the  ten- 
ant, there  can  be  no  recovery.  Even  if  this 
were  so,  it  is  no  more  than  the  application  of  a 
similar  doctrine  in  many  other  relations  of  life, 
—as,  for  instance,  when  the  negligence  of  the 
master  is  neutralized  by  the  contributing  neg- 
ligence of  tbe  servant,  so  as  to  prevent  tbe  lat- 
ter from  recovering  when  he  would  be  other- 
wise entitled  to  recover.    So,  also,  in  case  of 
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railroad  or  other  accidents  and  iDjuries,  a  party  I 
iD}ured  has  the  right  to  recover  because  of  the 
iieji:ligeoce  of  the  railroad  or  other  party,  but 
he  may  lose  this  right  because  his  own  uegli- 
geoce  has  contributed  to,  and  is  the  direct 
cause  of,  the  injury;  and  the  same  rule  applies 
in  other  relations.  It  is  evident,  however,  that 
this  rule  of  counterbalancing  negligence  can 
only  apply  to  cases  where  the  tenant  has  the 
opportunity  to  see,  examine,  and  ascertain, 
not  only  the  defects,  but  also  the  dangers, 
equally  with  the  landlord.  The  trial  judge,  in 
his  charge,  followed  substantially  the  rules 
laid  down  in  Hinet  v.  WiUcox  and  Stenberg  v. 
WiUeox,  reported  in  96  Tenn.,  and,  upon  a  re- 
examination of  these  cases  after  the  ablest 
arguments  and  most  severe  criticism,  the  ma- 
jority of  the  court  does  not  see  that  the  princi- 
ples there  laid  down,  when  properly  under- 
stood and  applied,  are  wrong.  Judges  Beard 
and  McAllister  do  not  concur  in  the  rules  there 
laid  down. 

In  the  case  now  on  trial  there  are  other  feat- 
ures that  are  equally  conclusive  of  the  plain- 
tiff's right  to  recover.  There  is  evidence  in  the 
record  tending  to  show  that  the  defendant  ac- 
tually knew  the  dangerous  condition  of  the 
porch  when  the  lease  was  made;  also,  that  he 
had  his  attention  called  to  such  dangerous  con- 
dition after  the  lease  was  made,  and  promised 
and  undertook  to  make  it  safe,  and  sent  a  car- 
penter to  make  the  necessary  repairs,  and  that 
after  they  were  made  the  tenants  were  assured 
the  premises  were  safe.  It  is  true,  there  is 
some  conflict  on  both  these  points  as  to  what 
repairs  were  promised,  and  what  were  made; 
but  there  is  evidence  from  which  the  jury 
would  be  warranted  in  holding  as  they  did, 
and  in  concluding  that  the  undertaking  and 
effort  of  the  landlord  were  not  merely  to  shut 
out  the  snow  and  rain,  by  tacking  a  little  tin 
over  the  opening,  but  to  make  the  porch  safe 
and  secure; and  the  evidence  is  quite  clear  that 
any  ordinary  carpenter  or  workman,  in  at- 
tempting to  make  any  repairs,  could  not  but 
see  the  dangerous  conditions  existing.  Upon 
this  point,  see  the  cases  of  Wertheimer  v.  Saun- 
ders, 96  Wis.  578,  87  L.  R.  A.  146;  Martin 
V.  RieltardSy  155  Mass.  886,  and  cases  there 
cited. 

We  are  of  opinion  that  there  was  evidence 
to  warrant  the  Jury  in  believing  that  the  prem- 
ises in  this  case  were  in  dangerous  condition 
when  they  were  let;  that  while  the  defect  was, 
to  some  extent,  patent,  the  danger  was  not  so 
apparent  that  the  plaintiff,  in  the  exercise  of 
ordinary  care  and  diligence,  could  have  known 
of  it;  that  there  was  an  obligation  upon  the 
landlord  to  make  such  examination  of  the 

Premises  as  a  reasonably  prudent  man  would 
o,  in  order  to  ascertain  their  condition,  and 
especially  under  the  circumstances  of  this  case; 
that  there  is  no  evidence  of  any  attention  or 
care  or  diligence  on  the  part  of  the  landlord 
whatever,  his  theory  being  that  he  was  under 
no  obligation  to  exercise  any;  that  the  attention 
of  the  landlord  and  his  agent  was  called  to  the 
condition  of  the  porch  both  before  and  after 
the  lease,  and  the  defect  was  of  such  character 
as  would  have  led  a  reasonably  prudent  man  to 
have  seen  the  danger  when  he  attempted  to  re- 
pair it,  and  that  it  was  negligence  not  to  make 
it  safe  after  undertaking  to  work  on  it;  and 
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that  there  is  liability  on  the  part  of  the  land- 
lord to  the  tenant,  arising  out  of  these  facts- 
and  conditions,  for  which  he  is  liable. 

And  the  judgment  of  the  court  below  is  af- 
firmed, with  costs. 


STATE  of  Tennessee,  ex  rel,  Grace  BETH- 
ELL,  PlffinErr,, 

W.  C.  KILVINGTON. 
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1.  The  power  conferred  upon  coimtj' 
Jndi^s  by  Acts  1891,  chap.  19S,  to  cause  cbildren 
to  be  brought  before  tbem  and  commit  them  to 
the  industrial  sohool  at  Nashville  If  they  come 
within  any  of  tbe  descriptions  therein  set  out,, 
contemplates  a  proceeding  In  open  court,  and  a 
proper  investigation  upon  which  to  base  a  90m* 
mittal,  and  an  arbitrary  committal  by  the  county 
Judge  upon  his  personal  knowledge  of  tbe  facts 
without  such  a  proceeding  is  irregular. 

2.  The  coort  will  not  on  habeas  corpus 
proceedinf^  inetitated  by  a  parent  to 
test  tbe  detention  of  a  child  In  a  public  institu- 
tion inquire  into  tbe  regularity,  legality,  or  suf. 
flciency  of  tbe  proceedings  before  tbe  judge  or 
magistrate  which  resulted  in  tbe  committal, 
where  the  detention  Is  manifestly  for  the  ^Ifare 
of  tbe  child. 

8.  The  ]»rowielon  of  Acts  1891*  chap* 
196,  •  6,  that  no  child  under  ei^ht  shall 
be  committed  to  the  industrial  school 
at  Nashville,  was  made  to  protect  the  iostitutloiL, 
and  it  cannot  be  enforced  for  tbe  purpose  of  re- 
leasing from  the  institution  and  restoring  to  Im- 
proper hands  a  child  whose  welfare  would  not  be- 
au bserved  by  such  release,  and  whose  age  is  un- 
certain under  the  proof. 

(January  17,  1806.) 

ERROR  to  the  Circuit  Court  for  Davidson 
County  to  review  an  order  dismissing  a 
petition  for  a  writ  of  habeas  corpus  to  procure 
the  release  of  Lyndall  Williams  from  the  Ten- 
nessee Industrial  School.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewre.  Merritt  ft  Brien  and  J.  W.. 
Moore  for  plaintiff  in  error. 

MestTs,  E.  A.  Price,  Champion,  Headr 
ft  Brown,  and  J.  A.  Ryan  for  defendant  in 


Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  habeas  corpus  proceeding  to  test 
the  detention  in  the  Tennessee  Industrial 
School  at  Nashville. Tennessee,  of  Lvndall  Will- 
iams, a  female  about  seven  years  of  age  at  the 
time  she  was  placed  in  said  institution.  The 
relator  in  the  case  is  the  mother  of  Lyndall 
Williams,  and  claims  the  right  to  recover  the 
child,  and  its  custody  by  virtue  of  the  parental 
relation  to  her.  It  appears  that  her  father  is 
dead.  The  defendant  Tennessee  Industrial 
School  was  originally  founded  by  the  benefac- 
tion of  E.  W.  Cole,  one  of  the  most  public- 
spirited  and  charitable  men  Tennessee  has  ever 
produced.    After  its  foundation  it  was  taken 


NOTB.— As  to  the  state  ownership  of  children,  see 
note  to  Whalen  v.  Olmstead  (€k)nn.)  15  L.  R.  A.  60B. 
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in  charge  by  the  state*  and  is  now  being  oper- 
ated as  a  state  institution  under  a  board  of  di- 
rectors consisting  of  the  governor  and  other 
:8tate  officials  of  the  executive  department,  and 
a  number  of  gentlemen  of  the  highest  character 
and  standing,  residing  in  differeot  portions  of 
the  state.  The  defendant  W.  C.  EiWington  is 
the  superintendent,  and  has  immediate  charge 
•of  the  institution.  The  state  contributes  liber- 
ally to  its  support,  year  after  year,  and  reports 
of  the  operations  are  made  to  the  general  as- 
•aembly  at  its  stated  sessions,  and  that  body  ex- 
ercises a  supervisory  jurisdiction  over  it.  There 
have  been  committed  to  the  care  of  the  institu- 
tion since  its  opening  1.408  persons,  boys  and 
girls,  Tvhite  and  black.  Of  this  number  821 
have  been  discharged,  and  647  are  now  in  the 
institution.  They  are  instructed  in  the  trades 
as  well  as  in  the  common  branches  of  educa- 
tion. It  is  not  a  penal,  nor  altogether  a  refor- 
matory, institution,  but  is  rather  a  place  of  ref- 
uge and  school  for  homeless,  penniless  chil- 
dren, where  they  may  be  received  and  cared 
for,  taught  the  different  ^ades  of  a  common- 
school  education,  and  trained  in  useful  trades 
and  branches  of  industly.  The  objects  and 
purposes  of  the  institution  are  best  illustrated 
by  the  provisions  of  the  acts  of  the  general  as- 
sembly, the  latest  being  Acts  1891,  chap.  196; 
Bhannon's  Code.  §^  4418-4488.  The  act  is  en- 
titled and  provides  as  follows,  among  other 
things: 

"An  Act  for  the  Benefit  and  Protection  of  Or- 
phan, Helpless,  Wayward,  and  Abandoned 
Children. 

"Sec.  1.  Be  it  enacted  by  the  general  assem- 
bly of  the  state  of  Tennessee,  that  any  judge 
or  chairman  of  a  county  court  in  this  state 
may  cause  to  be  brought  before  the  court  any 
<:hild  between  the  age  of  eight  and  eighteen 
years  that  comes  within  any  of  the  following 
descriptions,  to  wit:  (1)  That  is  begging  to 
receive  alms,  whether  openly  or  under  pretense 
-of  selling  or  offering  for  sale  anything;  but 
not  when  the  selling  is  bona  fide  and  not  a  pre- 
tense or  cover  for  begging  or  receiving  alms. 
(2)  That  is  found  wandering,  and  not  having 
any  home  or  settled  place  of  abode.  (8)  That 
has  no  proper  or  sufficient  guardianship  to  care 
for  its  physical,  moral,  and  mental  welfare,  to 
at  least  such  a  degree  as  will  probably  save  the 
child  from  pauperism,  lewdness,  and  crime. 
(4)  That  is  found  destitute,  either  being  an  or- 
phan, or  having  a  parent  or  parents  undergo- 
ing imprisonment  or  confined  in  a  lunatic 
asylum,  or  where  both  parents  are  habitual 
drunkards,  or  where  the  only  living  parent  is 
an  habitual  drunkard,  and  any  child  of  such 
parentis  not  properly  supported  and  controlled. 
(6)  That  frequents  the  company  of  lewd,  wan- 
ton, or  lascivious  persons  in  speech  or  behavior, 
or  notorious  resorts  of  bad  character.  (6)  That 
is  found  wandering  in  streets,  alleys,  or  public 
places,  with  no  means  of  support.  (7)  That 
has  been  abandoned  in  any  way  by  parent  or 
parents,  or  guardian,  and  has  no  means  of  sup- 
port, and  with  idle  habits;  and  if  it  shall  ap- 
pear to  the  satisfaction  of  the  said  county 
court  that  it  would  be  manifestly  for  the  inter- 
est of  said  child  that  it  be  committed  to  the 
Tennessee  Industrial  School,  the  court  will  so 
order  and  send  the  child  to  said  school,  to  be 
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held  by  it  under  the  charter  and  by-laws  of 
said  school. 

"Sec.  2.  Be  it  further  enacted,  that  said  in- 
dustrial school  mav  receive  any  child  placed 
in  its  care  and  keeping  by  its  parent  or  parents 
without  the  authority  of  any  court;  and  said 
school  may  keep  and  care  for  said  child  until 
it  is  twenty-one  years  of  age,  unless  sooner 
taken  away  by  the  request  of  its  parent  or  par- 
ents, and  released  under  the  authority  and  by- 
laws of  said  school. 

''Sec.  8.  Be  it  further  enacted,  that  the  par- 
ent or  parents  may,  and  guardians  other  than 
parents  must,  invoke  the  authority  of  the 
county  court  when  they  desire  to  commit  any 
child  to  said  school,  on  the  ground  that  said 
parent  or  parents,  or  guardians,  or  those  hav- 
ing the  child  in  charge  are  unable  to  control 
the  child;  and  this  is  hereby  made  a  ground 
for  committing  a  child  to  said  school,  provided, 
it  appear  to  the  satisfaction  of  the  court  or  of- 
ficer before  whom  said  child  is  brought  for 
commitment  that  the  commitment  would  prob- 
ably be  for  the  child's  interest  and  welfare. 
But  said  industrial  school  shall  not  receive  any 
child  under  this  or  the  preceding  section  until 
its  parent  or  parents,  or  guardians  or  persons 
having  the  child  in  charge,  shall  satisfactorily 
agree  with  the  officers  of  said  school  to  supply 
sufficient  funds  for  the  maintenance  of  the 
child  therein  during  its  stay,  and  shall  further 
agree  to  abide  by  all  the  rules,  by-laws,  and 
requirements  of  said  industrial  school. 

"Sec.  4.  Be  it  further  enacted,  that  no  child 
shall  be  committed  to  said  school  or  received 
or  retained  therein  on  any  ground  other  than 
the  one  single  ground  that  the  interest  and  wel- 
fare of  the  child  will  be  thereby  probably  pro- 
moted. 

"Sec.  5.  Beit  further  enacted,  that  from  the 
time  of  the  lawful  reception  of  any  child  into 
the  school,  and  during  its  stay,  the  school  shall 
have  excltisive  care,  custody,  and  control  of 
said  child  until  it  shall  be  discharged  there- 
from. 

"Sec.  6.  Be  it  further  enacted,  that  no  child 
under  eight  or  over  sixteen  years  of  age,  in  case 
of  females,  and  under  eight  and  over  eighteen 
in  case  of  males,  shall  be  committed  to  said 
school. 

"Sec.  7.  Be  it  further  enacted,  that  when- 
ever any  child  shall  be  committed  to  said  school 
as  aforesaid,  the  effect  of  that  commitment 
shall  be  to  commit  the  child  until  he  or  she  is 
twenty -one  years  of  age,  unless  sooner  dis- 
charged by  the  officers  of  said  school  pursuant 
to  its  by-laws,  who  shall  have  authority  to 
sooner  discharge  any  child  from  the  school, 
whenever,  in  their  judgment,  it  shall  be  for 
the  interest  of  the  child  to  do  so. 

"Sec.  8.  Be  it  further  enacted,  that  the  offi- 
cers and  managers  of  said  school  shall  receive 
and  take  into  it  all  children  committed  thereto 
by  competent  authority  as  aforesaid,  and  shall 
cause  all  children  in  such  school  to  be  in- 
structed in  such  branches  of  useful  knowledge 
as  may  be  suited  to  their  years  and  capacities, 
and  shall  cause  the  girls  to  be  especially  taught 
domestic  vocations,  such  as  sewing,  mending, 
knitting,  and  housekeeping  in  all  its  depart- 
ments. The  boys  shall  be  taught  such  useful 
trades  as  the  board  may  direct,  and  all  chil- 
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dren  in  said  school  shall  be  taught  according  to 
the  course  of  the  common  public  schools  in 
this  state. 

"See.  9.  Be  it  further  enacted,  that  any 
commitment  under  the  provision  of  this  ^ct 
shall  be  full,  sufficient,  and  competent  author- 
ity to  the  officers  and  agents  of  said  school  for 
the  detention  and  keeping  of  any  child 
therein." 

Hon.  Jno.  C.  Ferris,  judge  of  the  county 
court  of  Davidson  county,  caused  this  child  to 
be  taken  from  the  custody  of  ber  grandmother, 
and  committed  her  to  the  institution,  under 
the  following  paper: 

Office  of  Judge  of  the  County  Court,  David- 
son Co. 

Nashville,  Tenn.,  July  26,  1897. 

Mr.   W.  C.  Eilvington,  Supt  Tennessee  In- 
dustrial School. 
Dear  Sir:    Please  receive  Lyndall  Williams 

within  the  school,  as  the   law  directs.    The 

charges  against  her  are  these:    .     .    .    Jno. 

C.  Ferris,  County  Judge. 

It  is  admitted  by  the  defendant  that  the 
committal  was  informal,  and  summary,  and 
without  the  issuance  of  any  warrant  or 
any  formal  investigation.  The  county  ludge, 
who  was  examined  as  a  witness,  states  that  lie 
based  his  action  principally  upon  facts  known 
to  himself  and  upon  information  derived  from 
others.  Clearly,  the  act  of  the  legislature  con- 
templates a  proceeding  in  open  court,  and  a 
proper  investigation  upon  which  to  base  any 
committal,  and  the  action  of  the  county  judge 
in  this  case,  though  shown  by  the  records  to 
have  been  prompted  by  the  be&t  of  motives, 
was  irregular  and  not  according  to  law.  A 
child  cannot  arbitrarily  be  taken  from  its 
parents,  or  custodians  selected  by  its  parents; 
and,  if  proper  application  had  been  made  for 
the  release  of  the  child  before  she  reached  the 
institution,  it  would  have  been  granted. 
Here  we  have  a  case,  however,  where  a  child 
of  tender  years  is  an  inmate  of  a  state  institu- 
tion having  for  its  purpose  the  charitable  ends 
set  forth  in  the  act  regulating  it,  and  sought  to 
be  taken  therefrom  by  Its  mother.  It  is  held 
in  People,  Boddy,  v.  New  York  Jutenile 
Asylum,  12  Abb.  Pr.  92,  that  when  a  child 
has  been  committed  to  a  public  institution  as 
prescribed  by  statute,  the  court  will  not,  on 
proceedinirs  by  habeas  corpus,  instituted  by 
the  parent  to  recover  the  child,  inquire  into  the 
regularity,  legality,  or  sufficiency  of  the  pro- 
ceedings before  the  magistrate  which  resulted 
in  such  committal.  Church,  Habeas  Corpus, 
§  442.  The  writ  of  habeas  corpus  is  intended 
to  procure  and  preserve  the  personal  liberty  of 
the  citizen,  and  not  to  enforce  a  parent's  right 
to  property  either  in  the  person  or  services  of 
the  child.  Lea  v.  White,  4  Sneed,  78. 67  Am. 
Dec.  699.  The  court  will  not,  in  such  cases, 
be  controlled  alone  by  the  wishes  of  the  child, 
nor  by  the  ties  of  the  parental  relation,  but 
will  hold  the  welfare  of  the  child  superior  to 
both  the  wishes  of  the  child  and  the  affec- 
tions of  such  parents  as  cannot  show  them- 
selves qualified  to  properly  care  for,  educate, 
and  train  them.  State,  Faine,  v.  Paine,  4 
Humph.  528;  Church  Habeas  Corpus,  §§  441 
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etteg,;  Wardv,  Roper,  7  Humph.  111.  Due 
regard  must  in  every  instance  be  paid  to  the 
righu  of  parents  and  of  the  child,  but  thi» 
nue  must  be  enforced  and  construed  when  the 
child  is  brought  into  court  in  the  interest  and 
for  the  benefit  of  the  child;  and  when  the  de- 
tention is  manifestly  for  the  welfare  of  the 
child  it  will  be  allowed  and  required  to  remain 
in  the  institution.  BaUenger  v.  MeLain,  04 
Ga.  169;  People,  Van  Heck,  v.  New  York 
Catholic  Protectory,  88  Hun,  127;  Com.  Bamee, 
V.  8t.  John's  Orphan  Asylum,  9  Phila.  679; 
Famham  v.  Pierce,  141  Mass.  203,  55  Am. 
Rep.  452;  Be  Ferrier,  108  111.  867,42  Am.  Rep. 
10;  Milwaukee  Industrial  School  v.  Milwaukee 
County  Supers.  40  Wis.  828,  22  Am.  Rep.  702; 
Ex  parte  Grouse,  4  Whart.  9. 

In  these  cases  it  is  said,  in  substance,  such 
statutes  are  not  penal,  and  the  commitment  i» 
not  in  the  nature  of  punishment.  Such  an  in- 
stitution is  a  house  of  refuge;  a  school,  not  a 
prison.  The  object  is  the  upbuilding  of  the 
mmate  by  industrial  training,  by  education, 
and  instilling  principles  of  morality  and  re- 
ligion, and  above  all  by  separating  them  fronk 
the  corrupting  influences  of  improper  asso- 
ciates. In  this  case  it  clearly  appears  that  the 
mother  and  grandmother  of  this  ^rl  are  both 
of  ill  repute,  that  they  are  now  living  in  dis- 
reputable localities,  and  the  girl,  if  restored  U> 
them,  or  either  of  them,  will  be  subjected  to  and 
surrounded  by  evil  associates,  and  corrupting^ 
influences.  Ordinarily,  the  parent  is  entitled  to 
the  custodv,  companionship,  and  care  of  the 
chi]d,and  should  not  be  deprived  thereof  except 
by  due  process  of  law.  It  is  a  natural  right  but 
not  an  inalienable  one.  The  parents  are 
trusted  with  the  custody  of  the  child  upon  the 
idea  that  under  the  instincts  of  parental  devo- 
tion it  is  best  for  the  child.  But  when  it 
clearly  appears  that  it  is  not  for  the  welfare  of 
the  state  or  the  child  that  it  should  be  taken 
from  such  an  institution,  the  court  will  not  so 
direct,  but  will  leave  the  child  where  itssafetv,. 
purity,  and  well-being  require;  and  this  with- 
out regard  to  the  informalities  of  its  commit- 
ment, the  court,  for  the  time  being,  acting  as 
its  custodian.  The  right  of  the  parent  is  suf- 
ficiently guarded  by  permitting  the  parent  on 
habeas  corpus  proceedings  to  inquire  into  the 
propriety  or  necessity  of  the  detention,  and  to- 
have  the  custody  restored  upon  a  proper  show- 
ing that  he  or  she  is  competent,  and  a  proper 
person,  to  have  charge  of  the  child.  In  such 
case  the  custody  of  the  child  will  not  be  de- 
nied them.  It  is  said  that  under  §  6  of  the  act 
regulating  the  school  no  child  under  eight 
years  of  age  shall  be  committed  to  it,  and  it  is- 
insisted  for  this  reason  that  the  child  must  be 
discharged.  The  original  act  of  1885  fixed  the 
limit  at  six  years,  and  not  eight,  as  fixed  by 
the  act  of  1891.  In  both  acta  we  think  the 
limitation  was  provided  to  protect  the  institu- 
tion, and  we  cannot  enforce  it  so  as  to  release 
from  the  institution,  and  restore  to  improper 
hands,  a  child  whose  welfare  would  not  be 
subserved  bv  such  release,  and  whose  age  is, 
to  say  the  least,  uncertain  under  the  proof. 
The  court  below,  after  hearing  the  proof,  re- 
fused to  deliver  up  the  child  to  the  custody  of 
its  mother  or  grandmother,  and  remanded  her 
to  the  institution  with  liberty  to  the  mother  to 
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▼isit  her  on  Wednesday  of  each  week,  and  un-  UA«  court  beUno,  dismiuing  tKe  petition  at  peU* 
der  the  record  as  we  find  it  we  think  this  was  j  tioner's  cost 
proper,  and  we  affirm  the  order  and  judgment  of  \ 
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*Tlie  street-railway  eompany  In  the  de- 
ilandant  city  so  eonstraeted  and  main- 
tained its  railway  traek  on  one  of  the 
streets  of  sach  city  as  to  render  sneh 
street  defaetl^'e  and  danfrerous  for  public 
travel.  While  suob  condition  existed  Bllbu  Ck>l- 
man,  with  knowledge  of  the  facts,  purchased  the 
railway  track  and  left  the  same  In  posBeasioD  of 
the  railway  company  under  an  option  to  pur- 
chase the  property,  but  without  any  agreemeDt 
binding  the  railway  compaDy  to  remedy  the  de. 
fectSve^condition  of  the  street.  While  such  con- 
dition of  things  existed,  the  plaintiff  lawfully 
traveling  on  such  street  at  the  point  of  danger, 
without  fault  on  his  part,  was  injured  by  reason 
of  snch  condition.  Plaintiff  thereafter  gave  due 
notice  of  his  injury  to  the  defendant  city,  and 
thereafter  prosecuted  an  action  against  the  rail- 
way company  to  judgment,  for  his  damages. 
The  company,  pending  the  suit,  noUfled  the  de- 
fendant herein  of  the  action,  in  order  that  it 
might  defend  the  same.  After  exhausting  all  le- 
gal remedies  against  such  company,  plaintiff  sued 
the  defendant  city,  setting  up  the  proceedings  in 
the  flnt  suit  and  the  fact  of  failure  to  collect  the 
damages  from  the  railway  company  after  ex- 
hausting all  legal  remedies  to  that  end.  In  the 
second  suit  it  was  claimed  that  the  defendant 
dty  was  bound  by  the  judgment  in  the  first  suit, 
as  to  the  defective  condition  of  the  street,  the 

,  happening  of  the  accident,  and  the  amount  of 
damages.  Defendant  pleaded  and  insisted, 
among  other  things,  that  Ellhu  Col  man  was  pri- 
marily liable  for  the  damages,  and  that  the  ex- 
haustion of  all  legal  remedies  against  him  was  a 
condition  precedent  to  the  right  of  plaintiff  to 
proceed  against  the  defendant  city.  Plaintiff  re- 
covered judgment,  but  for  a  less  sum  than  in  the 
first  suit,  the  court  holding  that  Colman  was  not 
primarily  liable  and  that  defendant  was  not 
bound  by  the  former  proceedings.  On  appeals  by 
both  parties,— Held: 

(a)  That  Colman,  and  the  railway  eom- 
pany as  well*  were  primarily  liable  to 
plaintiif,  and  that  the  exhaustion  of  all  legal 
remedies  as  to  both  was  a  condition  precedent  to 
the  right  of  plaintiff  to  proceed  against  the  city 
under  the  charter  thereof,  which  provides  that  in 
sucb  cases  the  city  shall  not  be  liable  till  all  legal 
remedies  shall  have  been  exhausted  to  collect  the 
damages  from  the  person  or  corporation  whose 
wrong  or  neglect  produced  or  caused  the  defect- 
ive condition  of  the  street. 

(b)  That  the  ri^ht  to  recower  of  the 
dty  is  a  ereatnre  of  the  statate,  hence 
the  legislature  may  grant  the  right,  take  It  away, 
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KOTB.— As  to  liability  of  landlord  to  third  per- 
sons for  the  condition  of  premises  in  possession  of 
a  tenant,  see  fiots  to  Lee  v.  MoLauglilin  (Me.)  f»  L. 
ILA.197. 
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or  make  the  exercise  of  it  contingent  upon  the 
performance  of  such  conditions  as  in  its  wisdom 
maybe  deemed  best, and  without  any  warrant 
for  holding  that  the  law  in  that  regard  is  unrea. 
sonable.  Such  legislation  being  in  derogation 
of  the  common  law,  should  be  construed  most 
favorably  to  the  public  corporation,  and  not  the 
claimant  for  damages. 

(e)  If  property*  when  in  sach  defee- 
tiwe  condition  as  to  be  dangerous  to 
persons  lawfully  in  the  vicinity  thereof,  be  pur- 
chased by  a  person  with  knowledge  of  the  facts, 
who  leases  it  to  another,  especially  if  the  lease- 
does  not  contain  a  clause  requiring  the  lessee  to 
romedy  the  defects,  and  a  person  so  lawfully  in 
the  vicinity  of  such  danger,  but  having  no  con- 
nection whatever  with  such  lessee,  be  injured 
thereby,  such  lessor  is  liable  to  such  injured 
party;  he  cannot  escape  liability  from  the  mere 
fact  of  the  lease  to,  or  possession  by,  such  other 
person. 

(d)  The  doctrine  that  where  a  person 
afi^ainst  whom  soit  is  broo^^ht  to  re- 
cower  damages  is  entitled  to  indemnity 
from  another,  in  case  of  being  compelled  to  pay 
such  damages,  such  other  is  bound  by  the  Judg- 
ment against  such  person  if  he  be  notified  of  the 
pendency  of  the  suit  and  has  an  opportunity  to 
defend  against  the  same,  does  not  apply  to  the 
facts  of  this  case.  The  judgment  against  the  in- 
demnitee in  such  a  case  is  binding  on  the  indemni- 
tor,  but  if  the  latter  be  first  sued  the  judgment 
in  a  subsequent  suit  by  the  same  plaintiff  against 
the  Indemnitee  will  not  affect  the  plaintiff  as  to 
any  question  litigated  in  such  first  suit. 

(April  12, 1888.) 

CROSS- APPEALS  from  a  Judgment  of  th& 
Circuit  Court  for  Fond  du  Lac  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  a  defective  street;  the  de- 
fendant appealing  from  so  much  of  the  judgr 
ment  as  held  it  liable  for  any  damages,  and 
plaintiff  appealing  from  so  much  as  refused  to 
allow  the  amount  of  its  claim.  Retereed  on 
defendant's  appeal. 

Statement  by  Marshall*  J.: 

Action  to  recover  compensation  for  personal 
injuries  alleged  to  have  been  caused  by  a  de- 
fective street  in  the  city  of  Fond  du  Lac. 
The  date  of  the  injury  was  June  26,  1895. 
The  defective  character  of  the  street  grew  out 
of  the  manner  in  which  the  street-car  track 
was  originally  constructed,  and  was  main- 
tained, in  the  street  in  question.  The  Fond  du 
Lac  Light,  Power,  &  Railway  Company  con- 
Btructedf  the  track,  owned  it  till  the  28th  day 
Of  December,  1895,  and  operated  the  railway 
up  to  and  inclusive  of  the  time  of  the  injury. 
Suit  was  first  brought  against  the  company, 
and  such  proceedings  were  had  therein  that  all 
the  facts  requisite  to  a  recovery  were  found  in 
the  plaintiff's  favor.  The  damages  were  as- 
sessed at  $2,068.21.    Judgment  was  entered 
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accordingly,  on  which  execution  waa  duly  is- 
sued and  returned  unsatisfied.  After  the  ac- 
tion was  brought  against  the  railway  company, 
it  notified  the  city  of  Fond  du  Lac  of  the  pen- 
dency of  the  action  in  order  that  the  city 
might  defend  the  same.  After  the  return  of 
the  execution  aforesaid,  this  suit  was  com- 
menced. The  complaint  contained  appropri- 
ate allegations  to  make  a  cause  of  action,  in- 
cluding appropriate  allegations  to  show  that 
plaintiff  had  exhausted  his  legal  remedy 
against  the  railway  company,  which  was 
claimed  to  be  the  person  primarily  liable  for 
the  injury.  The  amount  recovered  in  the  first 
case  was  duly  set  forth  in  the  complaint.  The 
defendant  answered,  taking  issue  on  the  alle- 
gations in  regard  to  the  sufficiency  of  the 
street,  the  cause  of  the  injury,  and  the  amount 
-of  the  damages.  It  also  contained  allegations 
to  the  effect  that  Elihu  Oolman  was  the  owner 
of  the  road  at  the  time  of  the  accident,  and  a 
person  primarily  liable  for  the  iniury,  and  that 
DO  effort  had  been  made  to  collect  of  him. 
On  the  trial  there  was  evidence  tending  to 
prove  the  allegations  of  the  complaint  in  re- 
spect to  the  defective  condition  of  the  street, 
the  injury,  the  damages,  the  action  against  the 
street-railway  company  as  the  party  primarily 
liable,  and  the  amount  recovered  on  such  ac- 
tion. Proof  was  made  also  of  the  other  alle- 
gations of  the  complaint,  requisite  to  enti- 
tle plaintiff,  prima  facie,  to  recover.  The 
evidence  showed  that  plaintiff  was  endeavor- 
ing to  drive  his  team  across  the  track,  he 
standing  on  a  high  load  of  lumber;  that  he 
had  a  stake  in  a  fixed  position,  where  he  could 
take  hold  of  it  to  steady  himself;  that  when 
his  wagon  struck  the  defects  in  the  street  he 
was  suddenly  jerked  and  compelled  to  take 
hold  of  the  stake,  which  broke,  and  he  was 
precipitated  to  the  ground,  causing  the  inju- 
ries complained  of.  The  evidence  tended  to 
show  that  the  defective  condition  of  the  street 
existed  on  the  28th  day  of  December,  1894. 
and  continuously  thereafter  up  to  the  time  of 
the  accident;  that  on  the  day  named  the  street- 
railway  track,  as  it  lay  in  the  street,  and  the 
roadbed,  and  some  other  property  of  the  com- 
pany, was  duly  conveyed  by  sheriff's  deed  to 
Elihu  Oolman,  but  that  there  was  a  verbal 
understanding  between  him  and  the  st^ee^rail• 
way  company  that  it  was  to  have  the  property 
back  upon  complying  with  certain  conditions 
of  purchase;  that  it  continued  to  operate  the 
road  after  the  sale  to  Oolman,  till  after  the 
happening  of  the  injury  to  plaintiff,  under  an 
option  to  purchase  the  property;  that  the  op- 
tion was  never  accepted,  and  that  Oolman 
finally  took  up  the  Urack.  On  the  evidence 
the  defendant  moved  the  court  for  a  verdict  in 
its  favor,  which  was  denied,  and  the  ruling 
duly  excepted  to.  A  special  verdict  was  there- 
upon ordered  on  defendant's  motion.  The 
jurv  found  that  June  25,  1895,  at  the  time  the 
plaintiff  was  injured,  Main  street,  where  the 
injury  occurred,  was  in  an  unsafe  condition 
for  travel;  that  plaintiff  was  thrown  from  his 
wag-on  and  injured  in  consequence  of  such  de- 
fective condition  of  the  street;  that  the  city 
had  notice  of  such  defective  condition  of  the 
street  for  a  sufficient  length  of  time,  by  the  ex- 
ercise of  reasonable  care  and  diligence,  to  have 
discovered  and  remedied  the  defects;  that  the 
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plaintiff  was  free  from  contributory  negligence; 
that  he  was  damaged  to  the  extent  of  $800; 
that  notice  of  the  injury  was  given  to  the 
proper  officers  of  the  defendant  as  required  by 
law.  The  jury  also  found,  by  order  of  the 
court,  that  the  defective  condition  of  the  street 
was  not  caused  by,  nor  did  it  arise  from,  any 
wrong,  default,  or  negligence  of  Elihu  Oolman. 
Defendant's  counsel  moved  the  court  to  set  the 
verdict  aside  and  grant  a  new  trial,  which  was 
denied.  Plaintiff  moved  the  court  for  judg- 
ment for  the  amount  due  upon  the  iudgment 
in  the  first  action,  which  was  denied.  Judg- 
ment was  thereupon  perfected  for  $800  and 
costs.    Both  parties  appealed. 

M€JUT9,  Edward  W.  Phelps  and  Man- 
rice  McKenna*  for  plaintiff: 

Respondent  was  guiltv  of  buch  contributory 
negligence  as  to  defeat  his  action. 

Parish,  v.  Eden,  62  Wis.  272. 

Where  the  negligence  is  clearly  defined 
and  palpable,  such  that  no  verdict  of  a  jury 
could  make  it  otherwise,  it  should  be  decided 
by  the  judge  as  a  question  of  law. 

2  Thomp.  Neg.  §  1674;  Ruddphy  v.  Fuefia, 
44  How.  Pr.  155;  Houfe  v.  FuUon,  29  Wis.  296, 
9  Am.  Rep.  668;  Fernandez  v.  Baeramento 
City  B.  Co,  52  Oal.  45. 

Oases  where  the  question  of  negligence 
could  be  withdrawn  from  the  jury  are  com- 
paratively rare. 

Detroit  &  M,  R,  Co,  v.  Van  Steinburg,  17 
Mich.  99;  Rudolphy  v.  Fuchs,  44  How.  Pr. 
155;  Sioux  City  d  P.  R,  Co,  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745. 

But  the  courts  have,  therefore,  developed  a 
stronger  tendency,  in  recent  times,  toward 
withdrawing  such  questions  from  juries. 

The  conduct  of  plaintiff  seems  to  be  analo- 
gous to  the  case  where  a  person  had  knowledge 
of  a  defect  in  a  sidewalk,  and  there  was  an- 
other walk  which  might  have  been  taken  with 
safetv.  In  such  cases  it  has  been  held  there 
could  be  recovery. 

Parkhill  v.  Brighton,  61  Iowa,  108. 

Plaintiff's  right  to  recover,  in  any  event,  is 
purely  a  statutory  one.  At  common  law,  there 
is  no  liability  for  a  defective  highway  on  the 
part  of  a  municipality;  such  liability  exists 
only  by  statute. 

StiUing  v.  Thorp,  54  Wis.  528,  41  Am.  Rep. 
60. 

A  legislative  act  making  a  private  owner 
who  is  a  wrongdoer,  primarily  liable,  is  valid. 

Rineke  v.  Milwaukee,  46  Wis.  559,  82  Am. 
Rep.  785;  Papwortk  v.  Milwaukee,  64  Wis. 
897;  Raymond  v.  Sheboygan,  70  Wis.  821; 
Hughes  v.  Fond  du  Lac,  78  Wis.  882;  Cooper  v. 
Waterloo,  88  Wis.  433. 

The  general  principles  of  law,  requiring  one 
party  to  defend  an  action  brought  by  another, 
or  be  concluded  by  the  judgment,  can,  in  no 
rational  manner,  be  applied  to  the  defendant 
city  in  the  case  at  bar,  so  as  to  make  it  con- 
cluded, as  to  the  amount  of  damages  recovered 
in  plaintiff's  action  against  said  street-railway 
com  pan  V. 

Cooper  V.  Watson,  10  Wend.  205;  Paul  v. 
Witman,  8  Watts  &  8.  409;  Turner  v.  Good- 
rich,  26  Vt.  708;  Hinds  v.  Allen,  84  Oonn.  195; 
Chapman  v.  Holmes,  10  N.  J.  L.  24;  St.  Louis 
V.  Bissell,  46  Mo.  157;   Wimberly  v.  Collier,  82 
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Ga.  18;  Boyd  v.  Whitfield,  19  Ark.  469;  Wen- 
del  V.  North,  24  Wis.  223. 

Primary  liability  is  fixed  by  express  statute, 
io  the  case  at  bar,  udod  the  defeDdant,  the 
Fond  du  Lac  Light,  Power,  &  Railway  Com 
panv. 

Laws  1883.  chap.  152,  sabchap.  18.  g  4. 

The  city  is  do  longer  regarded  as  a  mere 
guarantor  of  any  damages  that  may  be  recov- 
ered agaiost  the  principal  wrongdoer. 

Raymond  v.  Shebopgan,  76  Wis.  335;  Ray- 
mond V.  Keseberg,  91  Wis.  191. 

Mr.  Edward  S.  Bram,  for  defendant: 

Had  the  action  been  decided  upon  the  issues 
made  in  the  pleadings  in  favor  of  the  defend- 
ant railway  company,  and  a  judgment  entered 
thereon  in  favor  of  such  defendant,  it  could 
have  been  used  and  pleaded  as  a  bar  to  this 
action  by  the  plaintiff  against  the  city  as  sec- 
ondarily liable. 

mil  V.  Bain,  15  R.  L  75. 

By  reason  of  its  enforced  liability  to  protect 
and  care  for  its  streets,  particularly  against  a 
franchise  granted  by  it  to  a  third  party,  to  use 
its  streets  in  the  construction  of  a  railway, 
the  city  ultimately  made  a  guarantor  for  the 
payment  of  all  damages  which  are  sustained 
by  reason  of  any  derect  in  the  streets  occa- 
sioned by  the  party  to  whom  it  has  surrendered 
partial  (x>ntrol  of  the  streets. 

McFarlnne  v.  Milwaukee,  51  Wis.  691. 

Its  liability,  under  such  quasi  guaranty  is 
only  that  it  shall  have  had  notice  of  the  acci- 
dent, as  required  by  law,  and  notice,  either  in 
fact  or  presumptive,  of  the  existence  of  the 
defect,  the  result  of  the  action  of  its  creature, 
to  whom  the  franchise  was  extended. 

Venziev.  Pencbucot  R.  Co.  49  Me.  119;  Atkin- 
son v.  White,  60  Me.  398;  Lovejoy  v.  Murray, 
3  Wall.  19,  18  L.  ed.  134;  Chicago  v.  RMim, 
2  Black.  422,  17  L.  ed.  303;  Robbins  v.  Chicago 
City,  4  Wall.  672-675,  18  L.  ed.  430-431. 

The  origihal  judgment  is  ree  judicata  upon 
all  questions  covered  by  it. 

Washinofon  Gaslight  Co.v.  District  of  Colum- 
bia, 161  C.  8.  329,  40  L.  ed:  719;  Dill.  Mun. 
Corp.  If  1024;  Boston  v.  Worthington,  10  Gray. 
496:  Aberdeen  v.  Blackmar,  6  111.  324;  PortJer 
vis  V.  First  Nat,  Rank.  96  N.  Y.  550;  LittU- 
ton  V.  Richardson,  34  N.  H.  179,  66  Am.  Dec- 
759;  Bigelow,  Estoppel,  pp.  122, 128,  132,  133. 

MarsHaU.  J. ,  delivered^the  opinion  of  the 
court: 

At  the  outset,  the  question  of  the  liability  of 
Elihu  Uolman  is  of  paramount  importance.* 
It  stands  without  question  on  the  record  that 
be  was  the  owner  of  the  street  car  track  at  the 
time  of  the  injury  complained  of,  and  had  been 
such  for  several  months  prior  thereto;  that  the 
defective  condition  of  the  street  existed  when 
be  purchased  the  property;  that  he  then  knew 
the  facts;  that  the  railway  company  occupied 
and  used  the  property  the  same  after  such  pur- 
chase as  before,  but  pursuant  to  an  option  to 
buy  it  back,  the  particulars  of  which  option 
were  not  testified  to.  The  learned  circuit  judge 
decided,  as  a  matter  of  law,  on  such  facts,  that 
Colman  was  not  liable  for  the  injury  to  plain- 
tiff, because  the  defects  in  the  street  were  not 
caused  by,  nor  did  they  arise  from  or  were 
they  produced  by,  him.  iThat  reasoning  hardly 
meets  the ; facts  of  this  case  fully.  It  leaves 
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out  the  element  that  Colman  continued  the  de- 
fective condition  of  the  street  by  allowing  the 
railway  company  to  hold  under  him  without 
any  covenant  on  its  part  to  remedy  such  con- 
dition. With  the  added  element,  the  decision 
has  some  support  bysome  things  said  in  Fel- 
lows V.  Oilhuber.  82  Wis.  639, 17  L.  K.  A.  577, 
where  the  awning  in  front  of  an  hotel  was 
thrown  down,  partly  through  defects  existing 
in  one  of  the  supporting  posts,  whereby  a 
guest  at  the  hotel,  standing  on  the  walk,  was 
injured,  the  hotel  being  in  possession  of  a  les- 
see, and  the  defect  existing  with  knowledge  of 
the  landlord  when  the  lease  was  made.  It 
was  held  that  the  lessor  was  not  liable,  but  the 
decision  was  put  on  the  ground  that  there  was 
an  agreement  in  the  lease  which  obligated  the 
lessee  to  repair.  Upon  that  theory  the  deci- 
sion is  in  accord  with  much  authority  in  this 
country  and  England,  but  it  must  be  said  there 
is  much  authority  of  a  very  respectable  char- 
acter against  it.  Whatever  is  said  in  the  opin- 
ion, however,  that  may  be  read  to  support  the 
proposition  that  the  rule  that  a  landlord  who 
leases  dangerous  premises,  knowing,  or  with 
means  of  knowledge,  of  such  dangers,  without 
any  covenant  to  repair  on  the  part  of  the  lessee, 
is  not  liable  to  the  tenant  or  subtenant  holding 
under  the  first  lessee,  or  any  person  having 
business  connection  with  the  property,  under 
the  tenant,  injured  by  such  dangers,  applies  to 
cases  arising  between  the  landlord  and  a  mere 
stranger  lawfully  in  the  vicinity  thereof,  and 
injured  thereby,  must  be  considered  as  obiter, 
and  the  decision  read  as  applying  only  to  the 
facts  of  the  particular  case. 

The  law  is  firmly  established  by  the  great 
weight  of  authority,  that  as  between  the  owner 
of  leased  property  and  a  mere  stranger,  the 
owner  is  liable  for  an  injury  to  the  latter, 
caused  by  a  dangerous  defect  in  the  property 
existing  at  the  time  of  the  lease,  unless  pro- 
tected by  a  covenant  binding  the  lessee  to  rem- 
edy such  defects;  and  there  is  much  authority 
that  he  Is  liable  anyway,  that  is,  that  he  cannot 
shitt  the  liability  for  known  existing  dangers 
onto  the  lessee  by  a  covenant  to  repair.  But 
there  is  no  necessity  for  discussing  the  conflict 
in  that  regard,  in  this  case,  for  there  is  nothing 
in  the  record  to  indicate  that  the  railway  com- 
pany was  under  any  obligation  to  Colman  to 
repair  the  defects  in  the  street  caused  by  (he 
railway  track.  So  far  as  appears  from  the  evi- 
dence, the  company  continued  in  possession  of 
the  property,  without  any  agreement  other 
than  a  mereoption  to  purchase. 

Authorities  which  apply  to  the  facts  unfavor- 
ably to  plaintiff  are  very  numerous,  and  with- 
out substantial  conflict.  Wc  will  cite  but  a 
few  of  them.  In  Conhocton  Stone  Road  v. 
Buffalo.  N.  T.  &  E.  R.  Co.  51  N.  Y.  573,  10 
Am.  Rep.  646,  defendant  demised  premises,  in 
a  dangerous  condition,  and  was  held  not  lia- 
ble for  want  of  notice  of  the  defects  at  the  time 
of  the  demise,  or  thereafter,  prior  to  the  injury. 
In  Ahern  v.  SteeU,  115  N.  Y.  203,  5  L.  R.  A. 
449,  defendants  became  the  owners  of  a  defect- 
ive pier,  subject  to  an  outstanding  lease  which 
contained  no  covenant  to  repair.  The  defects 
antedated  the  lease.  They  were  created  and 
existed  before  the  property  came  to  the  defend- 
ants. The  court  held  that  defendants  were  not 
liable  for  the  injury  caused  by  such  defects. 
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though  solely  on  the  ground  of  want  of  notice. 
To  the  same  effect  are  Irvine  v.  Wood,  51  N.  Y. 
224, 10  AnEi.  Rep.  603,  and  Swords  v.  Edgar,  59 
N.Y.  28, 17  Am.  Rep.  295.  In  Albert  v.  State, 
Ryan,  66  Md.  825,  59  Am.  Rep.  159,  the  fol- 
lowing instruclioD  given  in  the  trial  court  was 
approved,  ihe  action  being  to  recover  damages 
sustained  by  a  minor  through  the  death  of  bis 
parents,  caused  by  a  defective  wharf  occupied 
by  the  defendant's  tenant:  **lf  .  .  .  [the 
jury]  find  that  the  defendant  was  the  owner  of 
the'wharf,  and  that  he  rented  it  out  to  a  tenant, 
and  at  the  time  of  the  renting  the  wharf  was 
unsafe,  and  defendant  knew,  or  by  the  exercise 
of  reasonable  diligence  could  have  known,  of 
its  unsafe  condition,  ...  the  plaintiff  was 
entitled  to  recover."  To  the  same  effect  are 
KnausB  v.  Brua,  107  Pa.  85;  Cunningham  v. 
Cambridge  Sav.  Bank,  188  Mass.  480;  Balap 
V.  Savage,  145  Mass.  38;  Nugent  v.  Boston,  C, 
dk  M.  R.  Co.  80  Me.  62. 

The  rule  appars  to  be  very  firmly  established 
as  above  indicated,  that  under  circumstances 
such  as  mentioned  in  the  foregoing  authorities, 
there  being  no  covenant  to  repair  or  remedy 
defects,  on  the  part  of  the  tenant,  the  liability 
of  the  ownerfor  injuries  thereby  received  turns 
on  knowledge,  or  reasonable  means  of  knowl- 
edge, of  the  existence  of  the  defects  on  the  part 
of  such  owner.  Probably  no  case  can  be  found 
that  more  nearly  touches  this  at  every  point 
than  Dalay  v.  Savage,  145  Mass.  88.  There 
the  defendant  purchased  premises  abutting  on 
a  public  way,  having  a  defective  coal  hole  in 
the  sidewalk  appurtenant  to  the  premises,  which 
caused  the  injury.  Defendant  had  a  right  to 
the  possession,  but  instead  of  asserting  it,  left 
the  person  in  possession  who  was  there  at  the 
time  of  the  purchase,  as  a  tenant  at  will,  with- 
out any  agreement  to  repair  the  coal  hole.  It 
was  held  that  the  defendant  was  liable. 

Further  citations  appear  to  be  unnecessary. 
The  rule  on  which  they  proceed  is  quite  ele- 
mentary, and  may  be  stated  thus:  If  a  person 
purchases  premises  which  arc  in  a  defective 
condition,  with  knowledge,  or  reasonable  means 
of  knowledge,  of  the  defects,  and  then  leases 
the  same  to  another,  or  allows  such  other  to 
hold  possession  of  such  premises  under  such 
conditions  as  to  indicate  permission  to  continue 
the  defects,  and  a  third  person  having  no  con- 
nection with  such  other,  without  fault  on  his 
part,  is  injured  by  reason  of  such  defects  while 
rightfully  in  the  vicinity  of  the  danger,  such 
purchaser  is  liable  to  respond  in  damages  to 
such  third  person  for  such  injury. 

Applying  the  foregoing  to  this  case,  it  must 
be  held  that  Colman,  by  reason  of  his  owner- 
ship of  the  property  and  knowledge  of  its  dan- 
gerous condition  when  he  purchased  it.  and  up 
to  the  time  of  the  injury  complained  of,  was 
liable  to  the  plaintiff.  His  allowing  the  railway 
company  to  remain  in  possession,  especially 
without  any  agreement  on  its  part  to  repair  the 
street,  did  not  operate  to  relieve  him  from  re- 
sponsibility. As  said  in  Dalay  v.  Savage,  145 
Mass.  88,  that  the  railway  company  was  also 
liable,  is  no  defense  for  Colman.  who  held  the 
title  and  was  the  actual  owner  of  the  property. 
There  is  nothing  in  the  foregoing  inconsist- 
ent with  what  was  decided  in  Fellmcs  v.  Oil- 
hubfr,  82  Wis.  689. 17  L.  R.  A.  577,  or  Bowling 
V.  Ifuebling,  97  Wis.  850.     In  the  latter  case 
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the  contest  was  between  the  landlord  and  his 
tenant. 

What  has  preceded  leads  to  a  consideration 
of  whether  Colman  was  a  party  "primarily  lia- 
ble" within  the  meaning  of  the  charter  of  the 
defendant  city,  which  provides  that,  "in  case 
of  injury  or  damage  by  reason  of  insufficient, 
defective,  or  dangerous  conditions  of  streets, 
not  included  in  sidewalks,  produced  or  caused 
by  the  wrong,  neglect  of  duty,  default,  or  neg- 
ligence of  any  person  or  corporation,  such  per- 
son or  corporation  shall  be  primarily  liable  for 
damages  tor  such  injury  in  a  suit  for  the  re- 
covery thereof  by  the  person  sustaining  such 
damages,  and  the  city  shall  not  be  liable  there- 
for until  all  legal  remedies  shall  have  been  ex- 
hausted to  collect  such  damages  from  such 
person  or  corporation."  The  words  "prima- 
rily liable"  have  a  very  definite  and  certain 
meaning.  The  section  in  which  they  are  used 
does  not  create  the  liability,  nor  is  there  any 
statute  liabilitv  on  the  subject.  Toutloff  v. 
Oreen  Bay,  91  Wis.  490;  Cooper  v.  Waterloo,  88 
Wis.  488.  They  refer  to  the  common-law  lia- 
bility that  exists  against  the  wrongdoer  and 
renders  him  liable  to  the  injured  person,  and 
over  to  the  city  in  case  of  a  recovery  against  it 
on  the  statutory  liability,  hence  the  words  ob- 
viously include  all  persons  liable  at  common 
law  for  the  wrong.  They  would  include  per- 
sons made  liable  by  statute  as  well,  if  any  such 
existed.  It  is  argued  that  such  construction 
of  the  statute  throws  much  embarrassment 
in  the  way  of  recovering  from  municipal  cor- 
porations in  such  cases  as  this,  because  it  re- 
quires great  caution  in  order  to  bring  into  the 
first  controversy  all  persons  liable  for  the  in- 
jury, other  than  the  city  ..who  are  so  circum- 
stanced as  to  be  liable  to  indemnify  it.  That 
is  hardly  a  sufficient  reason  for  adopting  a  dif- 
ferent construction,  even  if  the  language  were 
of  doubtful  meaning.  There  is  no  liability  od 
the  part  of  the  municipal  corporation  at  all, 
independent  of  the  statute.  The  law  creating- 
the  right  being  in  derogation  of  the  common 
law,  is  to  be  strictly  construed  in  favor  of  the 
public  corporation,  not  in  favor  of  the  claim- 
ant for  damages.  The  section  under  considera- 
tion, while  it  regulates  the  remedy,  bears  on 
the  right  as  well,  hence  comes  within  the  rule 
stated.  Taken  in  connection  with  the  statute 
creating  the  municipal  liability,  it  makes  that 
contingent  on  a  previous  exhaustion  of  all 
legal  remedies  against  the  persons  or  corpora- 
tions whose  wrong,  neglect  of  duty,  default,  or 
negligence,  produced  or  caused  the  defective 
condition  of  the  street.  It  is  wholly  in  the 
power  of  the  legislature  to  give  the  right  or 
take  it  away,  or  make  i'  contingent  on  the  per- 
formance of  such  conditions  precedent,  as  io 
the  wisdom  of  legislative  power  seems  best, 
and  without  any  ground  for  contending  that 
the  legislation  in  that  regard  is  unreasonable. 

It  follows  from  tbe  precedimr,  on  the  undis- 
puted evidence  in  the  case,  that  plaintiff  ought 
not  to  have  recovered,  because  of  failure  to 
prove  performance  of  the  condition  precedent> 
requiring  plaintiff  to  exhaust  all  legal  reme- 
dies against  the  persons  primarily  liable,  be- 
fore proceeding  against  the  city.  That  con- 
dition was  properly  pleaded  and  insisted  upon 
at  the  trial. 

It  is  contended  that  the  verdict  was  contrary 
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lo  the  evidence  on  the  subject  of  contributory 
negh'gence.  Any  discussion  of  that  appears  to 
be  unnecessary/  Suffice  it  to  say,  however, 
that  a  consideration  of  the  evidence  preserved 
in  the  record,  leads  to  the  conclusion  that  the 
question  was  properly  submitted  to  the  jury. 
It  is  further  contended  on  plaintiff's  appeal, 
that  the  court  erred  in  not  limitinsr  the  defend- 
ant, in  making  its  defense,  on  the  theory  that 
the  recovery  against  the  railway  company  was 
conclusive  on  the  city  as  to  the  injury,  the 
cause  of  it,  the  amount  of  damages,  and  notice 
to  the  city.  That  was  pressed  on  the  atten- 
tion of  this  court  with  much  earnestness  and 
learning  by  the  eminent  counsel  who  argued 
the  plaintiff's  side  of  the  case,  and  many  au 
thorities  were  cited  in  support  of  the  position, 
all  of  which  have  been  carefully  considered, 
and  none  of  which,  in  our  judgment,  fit  the 
facts  before  us.  The  doctrme  that  where  a 
person  is  responsible  over  to  another  who  is 
sued,  either  by  operation  of  law  or  express 
contract,  and  such  person  is  duly  notified  of 
the  pendency  of  the  suit  and  requested  to  take 
upon  himself  the  defense  of  it,  the  judgment 
is  conclusive  against  him  whether  he  appears 
or  not,  in  quite  familiar.  That  is  the  doctrine 
which  the  learned  counsel  invoked  to  sustain 
his  contention  that  the  judgment  against  the 
railway  company  is  binding  on  the  defendant 
city.  In  Boston  v.  Worthington,  10  Gray,  496, 
recovery  was  first  had  of  the  plaintiff  by  the 
injured  party;  then  such  party  sued  the  de- 
fendants for' indemnity,  they  having  created 
the  danger  which  caused  the  injury.  They 
were  given  notice  and  opportunity  to  defend 
in  the  first  case,  but  declined  to  do  so.  The 
court  held  that  they  were  bound  by  the  judg- 
ment in  such  first  case.  In  Littleton  v.  Bich- 
ard8on,  84  N.  H.  179.  66  Am.  Dec.  759,  plain- 
tiff town  was  sued  by  a  person  who  was  in- 
jured by  obstructions  placed  in  the  highway 


by  another.  Such  other  had  an  opportunity 
to  defend.  Recovery  was  had  of  the  city, 
whereupon  it  sued  such  other  for  indemnity 
for  the  loss.  There  was  the  same  situation  in 
Port  JertiB  v.  FirU  Nat,  Bank,  96  N.  Y.  550; 
Lowell  V.  Boston  <fe  L.  R.  Corp.  23  Pick.  24,  84 
Am.  Dec.  83;  RMins  v.  Chicago  City,  4  Wall. 
657, 18  L.ed.427.  and  several  other  cases  cited  by 
counsel,  and  many  more  that  might  be  added, 
in  all  of  which  it  was  held  that  the  judgment 
in  the  first  case  was  conclusive  against  the  de- 
fendant in  the  second.  It  is  clear  that  to  make 
the  doctrine  under  discussion  apply,  the  person 
first  sued  must  have  a  right  of  action  over 
against  another  for  indemnity  in  case  of  loss. 
The  conclusive  character  of  the  first  judgment 
is  only  where  the  person  first  sued,  himself 
becomes  a  plaintiff  against  the  indemnitor,  to 
recover  over  for  the  loss  sustained  by  being 
compelled  to  pay  in  the  first  case.  Here  we 
are  asked  to  apply  it,  not  in  favor  of  the  in- 
demnitee who  has  paid  the  loss,  against  the  in- 
demnitor, but  against  the  indemnitee  in  favor 
of  a  person  who  had  a  right  of  action  against 
both  the  indemnitor  and  the  indemnitee.  No 
precedent  for  that,  we  may  safely  venture  to 
say,  can  be  found  in  the  books.  Certainly, 
none  was  cited  by  counsel. 

The  result  of  the  foregoing  is  that  the  trial 
court  rightly  held  that  the  defendant  was  not 
concluded  on  any  question  in  respect  to  its  lia- 
bility, by  the  judgment  in  the  action  against 
the  railway  company,  and  erred  in  deciding 
that  Colman  was  not  a  party  primarily  liable 
within  the  meaning  of  the  city  charter.  There- 
fore both  appeals  must  be  decided  in  favor  of 
the  defendant,  and  the  judgment  reversed  ac- 
cordingly and  the  cause  remanded  for  a  new 
trial. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


OHIO  SUPREME  COURT. 


John  W.   MASON,   Plff,  in  Err., 

V. 

STATE  of  Ohio,  ex  rel,,   C.   F.    McCOY. 

(58  ODlo  St.  30.) 

^1.  The  proTisions  of  the  act  of  April  8, 
1896*  entitled  ''An  Act  to  Prevent  Corrupt 
Practtcep  at  Elections"  (92  Ohio  Law8, 128).  which 
direct  the  commencement  of  an  action  by  the 
prosecuting  attorney,  at  the  instance  of  the  at- 
torney general,  for  the  purpose  of  inquirinflriDto 
the  title  to  an  office  of  a  successful  candidate 
who  is  charged  with  acts  made  unlawful  by  any 
law  of  this  state,  and  which  authorize  the  court, 
upon  finding  any  of  such  charges  true,  to  render 

-•Heed notes  by  the  Coubt. 


judgment  declaring  the  election  void,  the  office 
vacant,  and  excluding  the  incumbent  therefrom, 
are  n4t  in  conflict  with  tbe  Constitution,  and  are 
valid. 

8.   In  aaeh  action  neither  party  has  a 
rig^ht  to  trial  by  Jury. 

(March  1, 1888.) 

ERROR  to  the  Circuit  Court  for  Adams 
County  to  review  a  judgment  ousting  de- 
fendant from  the  office  of  probate  judge  for 
alleged  violation  of  the  corrupt  practices^ act. 
Affirmed. 

Statement  by  Spear,  Ch.  J.: 

The  action  below  was  in  quo  ''warranto, 
brought  in  the  circuit  court  by.  C.  F.  McCoy, 
prosecuting  attorney  of  Adams  county,'atf  the 


Note.— The  above  case  seems  to  l)e  the  first  de-  i 
cision  from  a  court  of  last  resort  in  tht.o  country  on 
what  are  called  corrupt  practices  acts.    In  con-  I 
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nection  herewith,  see  the  later  decision  of  State, 
Crow,  V.  Bland  (Mo.)  post,  297. 
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instance  of  the  attorney  general  of  the  state, 
against  the  plaintiff  in  error,  John  W.  Mason, 
for  the  purpose  of  inquirin&r  into  bin  title  to 
the  office  of  probate  judge  of  that  county,  upon 
divers  charges  respecting  his  conduct  in  pro- 
curing an  election  to  said  office.  A  number  of 
the  charges  were  stricken  out  on  motion  of  de- 
fendant. A  demurrer  to  the  petition  was 
heard ,  and  overruled.  An  answer  was  filed. 
The  cause  being  ready  for  trial,  a  jury  was 
demanded  by  defendant,  which  was  refused. 
The  cause  then  proceeded  to  trial  to  the  court. 
The  court  thereupon  found  as  follows:  *'(1) 
The  court  finds  that  the  defendant,  John  W. 
Mason,  was  elected  to  the  office  of  probate 
judge  for  Adams  county,  Ohio,  at  the  gen- 
eral election  held  in  the  said  county  on 
the  8d  day  of  November,  1896,  and  duly  com- 
missioned, and  is  now  in  possession  of  said 
office,  exercising  the  duties  and  functions  per- 
taining thereto,  and  is  receiving  the  fees  and 
emoluments  connected  therewith  and  belong- 
ing thereto.  (2)  That  the  relator  was  duly  and 
legally  instructed  and  required  by  the  attorney 
general  of  the  state  of  Ohio  in  accordance  with 
the  provisions  of  g  8  of  an  act  entitled  'An  Act 
to  Prevent  Corrupt  Practices  at  Elections,' 
passed  April  8.  1896  (92  Ohio  Laws,  128),  to 
institute  said  action,  and  that  wiihin  ten  days 
after  the  receipt  of  said  instructions  the  relator 
brought  said  action  in  accordance  with  the 
provisions  of  said  act.  (8)  That  the  eleventh, 
thirteenth,  and  fifteenth  charges  preferred 
against  said  Mason  in  said  petition  are  true, 
and  that  the  other  charges  against  said  lAsf 
son  preferred  in  said  petition  are  not  true. 
(4)  That  the  defendant,  John  W.  MaRon.  on 
the  9th  day  of  February,  1897.  did  intrude 
into  and  usurp,  and  does  siill  usurp,  the  said 
office  of  probate  judge  of  said  county  of  Adams. 
And  as  conclusions  of  law  from  said  findings 
of  facts  the  court  does  hold  that  the  election 
of  the  defendant  to  said  office  of  probate  judge 
of  said  county  is  void,  and  that  he  should  be 
ousted  and  excluded  therefrom." 

The  charges  found  to  be  true  are  as  follows: 
"(11)  That  while  said  Mason  was  a  candidate, 
as  aforesaid,  tor  said  office,  he,  the  said  Mason, 
promised  one  H.  W.  Scott,  he  being  then  an 
elector  in  said  county  of  Adams,  that  if  he,  the 
said  Scott,  would  vote  for  said  Mason  for  pro- 
bate judge  at  said  election,  and  use  his  influ- 
ence with  one  Wm.  Jones  to  induce  said  Jones 
to  vote  for  said  Mason,  he,  the  said  Mason, 
would  appoint  said  Scott  one  of  the  ex'^miners 
of  the  treasury  of  said  Adams  county,  and 
that  such  appointment  would  be  worth  $5  per 
day  for  several  days  to  said  Scott.  (12)  That 
while  said  Mason  was  a  candidate,  as  afore- 
said, for  said  office,  he,  the  said  Mason,  prom- 
ised one  Robert  L.  Wilson,  through  the  medium 
and  agency  of  one  Tabitha  Lawler,  a  sister  of 
said  Wilson,  that  if  h*",  the  said  Wilson. would 
vote  for  said  Mason  for  probate  judge  at  said 
election,  be,  the  said  Mason,  would  appoint 
said  Wilson  one  of  the  examiners  of  the  county 
treasury  of  said  county  of  Adams.  (18)  That 
while  said  Mason  was  a  candidate,  as  aforesaid, 
for  said  office,  he,  the  said  Mason,  promised 
one  A.  C.  Easter,  a  qualified  elector  in  said 
county,  that  if  he,  the  said  Easter,  would  vote 
for  said  Mason  for  probate  judge  at  said  elec- 
tion, he  the  said  Mason,  would  secure /or  said 
41L.K  A. 


Easter  a  seat  in  the  jury  of  said  court,  which 
would  be  worth  $25  to  $80  to  said  Easter.  (15) 
That  while  said  Mason  was  a  candidate,  as 
aforesaid,  for  said  office,  he  the  said  Mason, 
promised  one  John  Troutman,  a  legal  elector 
in  said  county,  that  if  he,  the  said  Troutman, 
would  use  his  influence,  and  cause  others  to 
vote  for  said  Mason  for  probate  judge  of  said 
county  at  said  election,  he.  said  Mason,  would 
cause  said  Troutman  to  be  placed  on  the  juries 
in  said  probate  court,  which  would  be  worth 
from  $15  to  $20  to  said  Troutman  for  each 
winter  for  three  years.  And  said  Mason  fur- 
ther promised  said  Troutman  that  if  he,  said 
Troutman,  would  vote  and  work  for  said  Ma- 
son for  said  office  at  said  exection,  he,  the  said 
Mason,  would  allow  said  Troutman  to  rent  said 
Mason's  farm." 

The  court  thereupon  proceeded  to  render 
judgment  as  follows:  "It  is  thereupon  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
election  of  tbe  defendant  on  the  8d  day 
of  November,  1896,  to  said  office  of  probate 
judge  for  Adams  county.  Ohio,  be,  and  tbe 
same  is  hereby,  declared  null  and  void,  and 
that  the  defendant,  John  W.  Mason,  be,  and 
he  is  hereby,  ousted  and  entirely  excluded 
from  exercising  and  holding  said  office,  and 
said  office  of  probate  judge  of  said  county, 
is  hereby  declared  vacant;  and  that  tbe  re- 
lator recover  from  tbe  defendant  his  costs 
herein  expended,  taxed  at  $ ,  save  and  ex- 
cept the  costs  of  witnesses  subpcanaed  for  the 
exclusive  purpose  of  proving  the  specifications 
which  were  stricken  out  by  the  court  on  mo- 
tion of  defendant,  and  which  said  cost^ should 
be,  and  hereby  are,  adjudged  against  the  rela- 
tor taxed  at  $ ."  To  all  of  which  the  de- 
fendant excepted,  and.  his  motion  for  a  new 
trial  being  overruled,  he  brings  the  case  here, 
asking  a  reversal. 

Messrs.  F.  D.  Bayleaa.  A.  Z.  Blair,  W. 
C.  Coryell,  and  Bowman  ft  Bowman, 

for  plaintiff  in  error: 

All  legislative  power  in  this  state  is  vested  in 
the  general  assembly  by  the  Constitution,  and 
any  prohibition  upon  that  power  must  either 
be  found  in  express  terms  or  be  clearly  infer- 
able by  necessary  implication  from  the  lan- 
guage of  the  instrument  when  fairly  construed 
according  to  its  manifest  spirit  and  meaning. 

Ijehmnn  v.  MeBride.  15  Ohio  St.  578. 

The  power  to  exclude  from  office  by  legisla- 
tive enactment  is  clearly  defined  by  tbe  Con- 
stitution, and  from  the  carefully  guarded  grant 
of  such  power,  such  grant  expresses  the  limit 
of  that  power. 

The  Constitution  provides  that  the  general 
assembly  shall  have  power  to  exclude  from  the 
privilege  of  voting  or  of  being  eligible  to  office, 
any  person  convicted  of  bribery,  perjury,  or 
other  infamous  crime. 

Art.  5,  §  4.     See  also  art.  2.  §  5. 

Ko  clearer  case  for  the  application  of  the 
maxim  Erpressio  vntus  est  exdusio  alterius  can 
be  conceived  of. 

Kent  V.  Mahaffy,  2  Ohio  St.  498. 

What  the  legislature  cannot  do  directly,  it 
cannot  do  by  indirection. 

Monroe  v.  CoUins,  17  Ohio  St.  686. 

When  the  Constitution  defines  the  circum- 
stances under  which  a  right  may  be  exercised 
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or  a  penalty  im posed »  the  speciflcation  is  an 
implied  prohibition  against  legislative  interfer- 
ence to  tidd  to  the  condition,  or  to  extend  the 
penalty  to  other  cases. 

Cooley.  Const.  Lim.  4th  ed.  p.  78. 

The  act  is  in  violation  of  ^§  1  and  2  of  the 
Bill  of  Rights,  and  within  the  scope  of  the 
principle  established  in  Palmer  t.  Tingle,  55 
Ohio  St.  428. 

The  Iramers  of  our  Constitution  conferred 
the  elective  franchise  upon  certain  male  citi- 
zens. 

Art.  5,  §  1. 

By  this  provision,  the  Constitution  guaran- 
tees to  every  such  citizen,  not  only  the  right  to 
cast  bis  ballot  at  any  and  all  elections,  but 
guarantees  that  .when  his  ballot  is  so  cast  it 
shall  be.counted,  and  that  the  result  declared 
by  such  ballot  shall  stand,  unless  set  aside  in 
conformity  toother  provisions  of  the  Constitu- 
tion. If  the  legislature  has  no  right,  directly 
or  indirectly,  to  deny  or  nbridge  ihe  constitu- 
tional rlfihi  of  a  citizen  to  vote  or  unnecessarily 
to  impede  its  exercise  {Monroe  v.  Collins,  1? 
Ohio  St.  665,  and  State  v.  Constontine,  42  Ohio 
St.  437,  51  Am.  Rep.  838),  how  can  it  be 
claimed,  then,  that  the  legislature  has  the  right 
to,  either  directly  or  indirectly,  deny  or  abrid sfc 
the  force  and  effect  of  his  ballot  when  cast,  or 
render  the  effect  of  the  ballot  void? 

The  demand  of  the  defendant.  Mason,  for  a 
trial  by  jury  ought  to  have  been  granted. 

The  right  of  trial  by  jury  shall  be  inviolate. 

Ohio  Const,  art.  1,  §  5. 

This  provision  of  the  Constitution  guaran- 
tees the  right  of  a  trial,  on  issues  purely  of 
fact,  arising  in  proceedings  by  information  in 
the  nature  of  quo  warranto,  as  fully  as  it  does 
in  any  other  proceeding. 

Buckman  v  State,  Spencer,  84  Fla.  48,  24  L. 
R.  A.  806:  Van  Dom  v.  State,  Chrke,  84  Fla. 
62;  Com.,  Atty.  Gen.,  v.  Walter,  83  Pa.  105,  24 
Am.  Rep.  154;  People,  White,  v.  DoeOmrg,  16 
Mich.  133. 

Messrs .  Keifer  ft  Keifer,  for  defendant 
in  error: 

The  act  is  not  inimical  to  any  provision  of 
the  Constitution,  and  it  certainly  is  not  op- 
posed to  good  morals  or  public  policy. 

In  New  York,  where  the  Constitution  (art. 
2,  §  1)  guarantees  the  right  to  vote  for  all 
elective  officers,  and  where  the  Constitution 
authorizes  no.limitation  on  this  right,  save  by 
the  exclusion  of  persons  convicted  of  bribery, 
larceny,  or  any  infamous  crime  (art.  2,  §  2),  it 
is  held  that  the  votes  of  electors  for  a  person 
who  already  holds  an  office  are  void,  and  that 
said  candidate  **is  made  ineligible  to  an  elec- 
tion or  appointment  theieto." 

People,  Fvrman,  v.  Ciute,  50  N.  Y.  451,  10 
Am.  Rep.  508. 

Eligibility  to  hold  office  is  not  a  constitu- 
tionally guaranteed  right,  such  as  the  right  of 
a  person  accused  of  crime  to  be  tried  by  jury, 
etc. 

Barker  v.  PeopU,  8  Cow.  686.  15  Am.  Dec. 
822;  Dent  v.  WeA  Virginia,  129  U.  S.  114, 
121,  124.  32  L.  ed.  623,  625,  620. 

And  this  applies  to  an  office  created  by  the 
Constii  ution  of  a  state. 

People,   Smith,   v.    Fisher,  24  Wend.    215; 
People,  Henderson,  v.  Snedeker,   14  N.  Y".  52; 
EUparte  MXWum,  1  Cow.  550. 
41  L.  R.  A. 


The  commission  of  any  of  the  offenses  ipso 
facto  disqualifies  the  candidate  from  being 
elected,  or  annihilates  his  status  as  a  candidate. 

Oalway  County  Election  Petition,  2  Moak, 
Ensr.  Rep.  711;  1  Russell.  Crimes,  p.  450. 

Bribery  at  elections  was  a  crime  at  common 

Rex  V.  Pitt,  8  Burr.  1835;  1  Russell,  Crimes, 
p.  155;  Cushing.  Law  &  Practice  of  Legisla- 
tive Assemblies,  §  189. 

The  right  of  a  legislative  assembly,  in  those 
states  where  a  conviction  is  necessary  to  dis- 
qualify, to  set  aside  an  election  for  bribery, 
where  the  majority  is  not  thereby  affected,  be- 
fore a  conviction  at  law  has  taken  place,  seems 
to  be  clear. 

Cushing.  Law  &  Practice  of  Legislative  As- 
semblies, T  192.  p.  71. 

A  failure  of  a  man  to  perform  or  do  what 
the  law  requires  forfeits  the  office  for  which 
be  is  a  candidate. 

Cawley  v.  People,  Woodford  County,  95  111. 
249. 

Primary  elections  and  nominating;  conven- 
tions are  a  part  of  the  political  election  system 
of  this  country. 

Leonard  v.  Com.,  Cassidy,  112  Pa.  625. 

The  election  of  all  officers  "shall  be  made 
in  such  manner  as  may  be  directed  by  law." 

Ohio  Const,  art.  2.  g  27. 

Under  this  section  the  general  assembly 
'•may  direct  by  law  the  manner  in  which  any 
officer  .  .  .  shall  be  elected." 

State,  Atty.  Gen.,  v.  Cocington,  29  Ohio  St. 
102. 

The  Constitution  provides  that  ''no  person 
shall  be  elected  or  appointed  to  any  office  in 
this  state  unless  he  possess  the  qualifications 
of  an  elector." 

Article  15.  §  4. 

This  "does  not,  by  implication,  forbid  the 
legislature  to  require  other  reasonable  qualifi- 
cations for  office." 

State.  Atty,  Gen.  v.  Covington,  29  Ohio  St. 
102,  118.   . 

The  votes  cast  for  a  candidate  who  is  dis- 
qualitied  from  taking  the  office  are  void  as  to 
him. 

Galtcay  County  Election  Petit  ion,  2  "Hosik, 
Eng.  Rep.  711;  People,  Furman,  v.  Clute,  50 
N.  Y.  451.  10  Am.  Hep.  508;  Cushing,  Elec- 
tion Cases,  p.  576. 

It  is  common  to  prohibit  one  person  from 
holding  two  offices  at  the  same  time. 

Rev.  Stat.  §^  18,1020, 1164, 1268;  State,  Sou- 
than,  V.  Taylor,  12  Ohio  St.  130. 

This  works  a  disqualification  and  prevents  a 
candidate  while  holding  one  office  from  being 
elected  to  another. 

People,  Furman,  v.  Clute,  50  N.  Y.  451,  10 
Am.  Rep.  508. 

The  most  of  the  offices  of  this  state  are 
created  and  filled  by  law,  and,  like  municipal 
offices,  are  created  and  abolished  at  the  will 
of  the  general  assembly. 

State,  Atty.  Gen.,  v.  Uawkins,  44  Ohio  St. 
110;  State  v.  Consiantine,  42  Ohio  St.  437,  51 
Am.  Rep.  833;  Cooley,  Const.  Lim.  p. 831. 

Such  offices  are  not  necessarily  filled  by 
election;  they  may  be  filled  by  appointment. 

State,  Atty,  Gen.,  v.  Cottngton,29  Ohio  St. 
102. 

There  is  abundant  authority  for  a  legisla- 
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tare  to  prescribe  reasonable  qualifications  for 
the  bolding  of  office. 

State,  Loamis,  v.  Moffitt,  5  Ohio,  865;  State, 
Irwin,  V.  Crooks,  7  Obio,  pt.  2.  p.  227;  State, 
Atty.Oen.,y, Covington,  29  Ohio  St.  1U2;  State, 
Thompson,^.  M€Allister,96W.\hASti,  24  L.R. 
A.  34iJ;  Rogers  v.  Buffalo,  128  N.  Y.  178.  9  li. 
R.  A.  579;  State  v.  J^eUon,  52  Ohio  St.  99,  26 
L.  R,  817;  Daggett  v.  Hudson,  43  Ohio  St. 
548,  54  Am.  Rep.  832;  Monroe  v.  Collins,  17 
Ohio  St.  686;  Lehman  v.  AfcBHde,  15  Ohio  St. 
578;  State,  Bateman,  v.  Bode,  55  Obio  St.  224. 
34L.  R.A.  498. 

In  Ohio,  there  is  no  property  in  a  public  of- 
fice or  any  expected  emoluments  thereof. 

Slate,  Atty.  Gen,,  v,  Hawkins,  44  Ohio  St. 
109;  State,  FUnn,  v.  Wright,  7  Ohio  St.  833; 
SteubentUle  v.  Culp,^  Ohio  St.  28.  48  Am  Rep. 
417;  Knoup  v.  Figua  Branch  of  State  Bank, 
1  Ohio  St.  616;  Beeves  v.  Orijflh,  29  Ohio  L. 
J.  281;  Donahue  v.  Will  County,  100  111.  94. 

The  legislative  power  is  vested  m  a  general 
assembly. 

Const  art.  2,  §  1;  State  v.  Frame,  39  Obio  St. 
407;  StaU,  lierron,  v.  Smith,  44  Ohio  St.  348; 
State  V.  J^elson,  52  Ohio  St.  88,  26  L.  R.  A. 
317;  Both  V.  State,  51  Ohio  St.  209;  Brass  v. 
North  Dakota,  Stoeser,  153  U.  S.  891,  88  L. 
ed.  757,  4  Inters.  Com.  Rep.  670;  Boioell  v. 
Pennsylvania.  127  U.  8.  686,  32  L.  cd.  257; 
Laicton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385;  Ex  parte  Curtis,  106  U.  8.  871,  27  L. 
ed.  282;  New  York  Health  Dept.  v.  Trinity 
Church,  145  N.  Y.  82,  27  L.  R.  A.  710;  People 
V.  Formosa,  131  N.  Y.  478;  United  States  v. 
Newton,  9  Mackey,  226;  Quigley  v.  State,  5 
Ohio  C.  C.  645. 

Where  the  Constitution  of  a  state  provides 
that  no  person  except  a  citizen  shall  be  elected 
to  office,  there  is  no  implication  that  the  leg- 
islature may  not  provide  other  qualifications. 

State,  Thompson,  v.  McAllister,  38  W.  Va. 
485.  24  L.  R.  A.  843;  Darrow  v.  People,  Nor- 
ris,  8  Colo.  420;  State,  Loomis,  v.  Mofitt,  5 
Obio,  865;  SVite,  Irwin,  v.  Crooks,  7  Ohio,  pt. 
2,  p.  226:  State,  Atty.Gen.,  v.  Covington,  29 
Ohio  St.  102;  Daggett  v.  Hudson,  43  Ohio  St. 
558,  54  Am.  Rep.  832. 

The  right  of  removal  under  §  1685  (and 
therefore  the  constitutionality  of  the  section) 
is  clearly  recognized  in — 

State  V.  HeinmiUer,  88  Ohio  St.  101;  State, 
Atty  Gen,  v.  Bryson,  44  Ohio  St.  469. 

The  right  of  a  governor  to  remove  from 
office  is  upheld  in — 

Slate,  Atty.  Gen.,  v.  Hawkins,  44  Ohio  St.  98. 

An  office  may  be  created  by  law,  and  filled 
by  an  elector,  and  then  abolished  during  his 
term  by  the  repeal  of  the  law,  and  thus  the 
officer  lose  his  office. 

State,  FUnn,  v.  Wright,  7  Ohio  St.  833; 
State,  Atty.Gen.,  v.  Covington,  2^  Ohio  St. 
102;  Knoup  v.  I'iqua  Branch  of  Stnte  Bank, 
1  Ohio  St.  003;  btate,  Atty.Gen.,  v.  Bailey,  37 
Ohio  St.  98. 

The  presumptions  must  always  be  in  favor 
•  of  the  validity  of  laws,  if  the  contrary  is 
not  clearly  demonstrated. 

Le?iman  v.  Mcbride,  15  Ohio  St.  573:  Walker 
V.  Cincinnati.  21  Ohio  St.  41,  8  Am.  Rep.  24; 
Sharpless  v.  Philadelphia,  21  Pa.  147,  59  Am. 
Dec.  759:  Cincinnati,  W.  d  Z.  R.Co.  v. Clinton 
County  Comrs.  1  Ohio  St.  77;  Slate,  Atty. 
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Oen.,  V.  Ken  no  n,  7  Ohio  St.  546;  Adams  v. 
Howe,  14  Mass.  340.  7  Am.  Dec.  216;  Weliing- 
ton  Petitioner,  16  Pick.  95,  26  Am.  Dec.  681; 
Com.,  Dysart,  v.  M' Williams,  11  Pa.  70;  Coo- 
ley.  Const.  Lim.  *128.  *171;  State,  Herron,  v. 
Smith,  44  Ohio  St.  848. 

On  the  question  of  the  power,  duty. or  ri^bt 
of  courts  to  hold  a  law  constitutional  unless 
it  is  manifestly  against  some  express  provision 
of  the  Constitution,  see— 

Gilpin  V.  Williams,  25  Ohio  St.  294; 
WesternU.  Teleg.  Co.y.  Mayer,28  Ohio  St.  540; 
Bloom  V.  Xenia,  82  Ohio  St.  464;  Kil'journ 
V.  Thompson,  108  U.  S.  163,  26  L.  ed.  877; 
Amy  V  Watertown,  130  U.  S.  819,  82  L.  ed. 
952;  Cooper  v.  Telfair,  4  Dall.  14,  1  L.  ed. 
721;  People,  Carter,  v.  Bice,  135  N.  Y.  478,16 
L.  R.  A.  836;  Peopie,  Wood,  v.  Draper,  15  N. 
Y.  546. 

Messrs.  C.  F.  McCoy  and  G.  Bambaeh 
A  Son  also  for  defendant  in  error. 

Spear,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  action  in  the  circuit  court  was  brought 
under  favor  of  the  act  of  April  8,  1896.  en- 
tilled  "An  Act  to  Prevent  Corrupt  Practices 
at  Elections"  (92  Ohio  Laws,  123).  Section  7 
of  that  act  gives  the  right  to  any  elector  en- 
titled to  vote  at  any  election  (save  for  members 
of  Congress.or  the  general  assembly)  to  pre- 
sent in  writing  to  the  attorney  general  an  ap- 
plication setting  forth,  among  other  charges, 
the  doing  by  a  person  elected  to  office  at  such 
election  of  any  act  or  acts  declared  unlawful 
by  any  law  of  this  state  for  the  purpose  of  pro- 
moting his  election,  and  thereupon  it  becomes 
the  duty  of  the  attorney  general  to  direct  the 
prosecuting  attorney  of  the  proper  county  to 
bring  an  action  to  have  the  office  declared  va- 
cant, such  action  to  "be  deemed  to  be  and  con- 
ducted according  to  the  rules  prescribed  by  law 
for  an  action  against  the  usurper  of  an  ofJSce;" 
and.  if  anv  of  the  charges  are  sustained,  judg- 
ment shall  be  rendered  declaring  void  the  elec- 
tion, declaring  such  office  vacant,  and  ousting 
the  defendant.  The  petition  charged,  among 
other  things,  a  violation  by  the  defendant  of 
that  part  of  ^  32  of  the  election  law  of  April 
18,  1892  (89  Ohio  Laws.  451),  which  provides 
that,  "whoever,  directly  or  indirectly  by  him- 
self or  through  any  other  person,  either  gives, 
offers,  or  procures  or  promises  to  procure,  or  en- 
deavors to  procure,  any  office,  place,  or  employ- 
ment to,  or  for  any  elector;  or  to  or  for  any 
other  person,  in  order  to  induce  any  elector  to 
register  or  refrain  from  registering,  for  any 
election,  or  to  vote  or  refrain  from  voting  at 
any  election,  or  to  vote  or  refrain  from  votmg 
at  such  election  for  any  particular  person  or 
persons,  or  question  or  pror)Osition/*  shall  be 
punished  by  fine,  or  imprisonment  in  the  peni- 
tentiary, or  both.  The  demurrer  to  the  peti- 
tion raises  the  question  of  the  constitutionality 
of  that  part  of  §  7  of  the  act  of  April  8. 1896, 
heretofore  recited,  and  the  refusal  of  a  jury  by 
the  trial  court  raises  the  question  whether  or 
not.  in  such  an  action,  the  defendant  is  entitled 
to  trial  by  jury.  Other  provisions  of  the  stat- 
ute are  attacked  as  unconstitutional.  But  those 
questions  are  not  raised  by  this  record,  and  it 
is  not  necessary  for  us  to  inquire  beyond  the 
questions  actually  involved. 
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1.  The  coDStitutionality  of  the  act.  It  is  as- 
sailed as  repugoant  to  the  Constitution,  in  that 
it  undertakes  to  declare  a  citizen  ineligible  to 
office  for  criminal  acts  of  bis  without  a  convic- 
tion of  such  crime.  Section  4  of  article  5  is 
cited.  That  section  provides  that  "the  gen- 
eral assembly  shall  have  power  to  exclude  from 
the  privilege  of  voting,  or  of  being  eligible 
to  office,  any  person  convicted  of  bribery,^ per- 
jury, or  other  infamous  crime."  The  conten- 
tion is  that  this  section  is  a  grant  of  power  to 
the  general  assembly;  that  a  grant  of  power  to 
deprive  a  citizen  of  part  of  his  political  rights, 
on  conviction  of  certain  crimes,  necessarily  de- 
nies the  power  to  do  so  without  conviction,  or 
for  different  crimes;  and  that  the  case  comes 
within  the  rule,  as  given  in  Coolcy,  Const.  Lim. 
p.  78,  '*that  when  the  Constitution  de6nes  the 
circumstances  under  which  a  right  may  be  ex- 
ercised or  a  penalty  imposed,  the  specification  is 
an  implied  prohibition  against  legislative  in- 
terference to  add  to  the  condition,  or  to  extend 
the  penalty  to  otbes  cases."  The  rule  seems  to 
have  met  with  general  acceptance.  Its  appli- 
cation in  the  present  case  would  appear  to  de- 
pend upon  whether  the  section  quoted  is  a 
grant  of  power  or  a  limitation  upon  power 
otherwise  granted.  To  determine  this,  we 
should  look  at  other  provisions  of  the  Consti- 
tution, to  ascertain  where,  by  its  terms,  power 
to  punish  crimes,  to  direct  the  conduct  of  elec- 
tions, to  prescribe  qualifications  for  voting  and 
for  taking  office,  is  lodged.  Clearly,  in  the  na- 
ture of  things,  such  power  cannot  belong 
either  to  the  executive  or  judicial  departments. 
It  belongs  naturally  to  the  legislative.  It  is  a 
part  of  the  legislative  power,  and  we  find  that 
by  §  5  of  article  2  this  power  is  vested  in  the 
general  assembly  in  as  ample  terms  as  could  be 
chosen  to  express  it.  "In  creating  a  legisla- 
tive department,  and  conferring  upon  it  the 
legislative  power,  the  people  must  be  under- 
stood to  have  conferred  the  full  and  complete 
power  as  it  rests  in,  and  may:be  exercised  by, 
the  sovereign  power  of  any' country,  subject 
only  to  such  restrictions  as  they  may  have  seen 
fit  to  impose.  .  .  .  The  legislative  department 
is  not  made  a  special  agency  for  the  exercise  of 
specifically  defined  legislative  powers,  but  is 
intrusted  with  the  general  authority  to  make 
laws  at  discretion."  Cooley,  Const.  Lim. 
p.  104.  And  says  Denio,  J.,  in  People,  Wood, 
V.  Draper,  15  N.  Y.  532:  "The  people,  in 
framing  the  Constitution,  committed  to  the 
legislature  the  whole  lawmaking  power  of  the 
state,  which  they  did  not  expressly  withhold. 
Plenary  power  m  the  legislature  for  all  pur- 
poses of  civil  government  is  the  rule.  A  pro- 
hibition to  exercise  a  particular  power  is  an 
exception."  And  by  Scott.  J.,  in  Lehman  v. 
McBride,  15  Ohio  St.  591,  592:  "This  grant  of 
power  is  general  in  its  terms,  not  special:  it 
embraces  all  such  legislative  power  as  the  peo 
pie  of  the  state  could,  uoder  the  Federal  Con- 
stitution, confer, — the  whole  'legislative  power 
of  the  state.'  The  limitations  upon  the  exercise 
of  the  power  thus  broadly  conferred,  are  spe- 
cial, and  are  to  be  found  in  other  parts  of  the 
same  instrument.  .  .  .  Therefore,  when  the 
power  of  the  general  assembly  to  enact  such  a 
Jaw  [the  soldiers'  voting  act]  is  drawn  in  ques- 
tion, the  proper  inquiry  is  whether  such  an  ex- 
ercise of  legislative  power  is  clearly  prohibited 
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by  the  Constitution.  The  grant  of  power  be- 
ing general,  the  question  is  as  to  the  existence 
of  a  limitation,  arising  from  special  prohibi- 
tion. .  .  .  Sucli  prohibition  must  either  be 
found  in  express  terms,  or  be  clearly  inferable, 
by  necessary  implication,  from  the  language 
of  the  instrument,  when  fairly  construed  ac- 
cording to*its  manifest  spirit  and  meaning," — 
citing  &A;6r  v.  Cincinnati,  U  Ohio  St.  542, 
where  it  is  said  by  Gholson.  J.:  "It  will  be 
observed  that  the  provision  is  not  that  the  leg- 
islative power,  as  conferred  in  the  Constitu- 
tion, shall  be  vested  in  the  general  assembly, 
but  that  the  legislative  power  of  this  state 
shall  be  vested.  That  includes  all  legislative 
power  which  the  object  and  purposes  of  the 
state  government  may  require,  and  we  must 
look  to  other  provisions  of  the  Constitution  to 
see  how  far,  and  to  what  extent,  legislative 
discretion  is  qualified  or  restricted," — citing 
also,  Slate,  Emna,  v.  Dudley,  1  Ohio  St.  437. 
and  GasH  v.  Dillon,  2  Ohio  St.  607.  It  follows 
from  this  that,  without  question,  ample  power 
to  legislate  upon  all  the  subjects  hereinbefore 
enumerated  is  conferred  upon  the  general  as- 
sembly. 

The  right  to  vote  and  to  hold  office  is  not  of 
necessity  connected  with  citizenship.  Neither 
is  it  a  natural  right,  such  as  the  right  to  per- 
sonal security,  personal  liberty,  or  the  right  to 
acquire  and  enjoy  property.  It  is  within  the 
power  of  the  people  to  give  or  refuse,  restrict 
and  regulate,  the  franchise,  and,  when  con- 
ferred, is  not  a  natural  right,  but  may  be  taken 
away  by  the  power  that  gave  it.  McCrary, 
Elections,  g§  8,  4.  That  is,  the  right  depends 
upon  the  law  of  the  land,  and,  except  where 
restrained  by  the  Constitution,  the  power  of  the 
general  assembly  over  it  is  unlimited.  And 
belonging  to  this  general  subject  is  the  subject 
of  elections.  No  subject  comes  more  certainly 
within  legislative  power  than  docs  this.  In 
the  very  nature  of  things  it  must  be  so.  But 
the  general  duty  is  especially  devolved  on  the 
general  assembly  by  the  Constitution.  The 
time  for  the  election  of  legislative,  executive, 
and  judicial  officers  having  been  designated, 
and  provision  having  been  made  that  all  elec- 
tions shall  be  by  ballot,  by  ^  1  of  article  10  the 
duty  is  enjoined  upon  that  body  to  provide  by 
law  for  the  election  of  county  and  township 
officers,  and  by  ^  27  of  article  2  it  is  provided 
that  "the  election  ...  of  all  officers  .  .  . 
not  otherwise  provided  for  by  this  Con- 
stiluiion  .  .  .  shsll  be  made  in  such  manner 
as  may  be  directed  by  law."  It  thus  appears 
that  the  whole  subject  of  elections,  save  so  far 
as  it  is  in  distinct  terms,  or  by  clear  implica- 
tion, controlled  by  the  Constitution,  is  de- 
volved upon  the  general  assembly,  and  that  the 
power  of  that  Ixxly  over  it.  is  untrammeled, 
and  that  the  details,  as  they  relate  to  the  man- 
ner or  mode  of  holding  elections,  are  expressly 
referred  to  legislative  discretion.  From  a  con- 
sideration of  all  the  provisions  of  the  Constitu- 
tion referred  to,  we  are  led  to  the  conclusion 
that,  while  the  question  may  not  be  free  from 
doubt,  the  better  view  is  that  §  4  of  article  5  is 
not  in  itself  a  grant  of  power,  but  a  limitation 
upon  power  otherwise  generally  granted;  and 
that  this  conclusion  is  in  no  way  affected  by 
^  5  of  article  2.  That  is,  bad  these  sections 
not  been  adopted,  the  general  assembly,  by 
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force  of  the  ireDeral  grant  of  legifilative  power, 
could  have  provided  a  permanent  disqualifica- 
tion from  voting;  and  from  holding  office  for 
causes  or  offenses  other  than  those  enumerated 
in  the  sections  above  cited.  This  conclusion 
leads  to  the  further  conclusion  that  the  rule 
given  by  Cooley.  cited  by  counsel  and  herein- 
before quoted,  does  not  control  the  case,  but 
that  other  rules  of  construction,  equally  rea- 
sonable and  equally  well  recognized,  which  are 
given  by  the  same  author,  are  more  in  point. 
One  is  that,  "when  a  Constitution  gives  acen- 
eral  power,  or  enjoins  a  duty,  it  also  gives  by 
implication  every  particular  power  necessary 
for  the  exercise  of  the  one  or  the  performance 
of  the  other."  And,  akin  to  this,  "where 
power  is  granted  in  general  terms,  the  power 
is  to  be  construed  as  coextensive  with  the 
terms,  unless  some  clear  restriction  upon  it  is 
deducible  (expressly  or  by  implication)  from 
the  context."  It  would  obviously  follow  that 
where,  by  one  section,  a  general,  unlimited 
power  is  given,  and  that  is  abridged  'by  an- 
other section  of  the  same  instrument,  the  limi- 
tation is  not  to  be  held  more  comprehensive 
than  its  terms  clearly  import.  And,  to  justify 
the  claim  that  the  limitation  of  the  Constitu- 
tion inhibits  the  attempted  exercise  of  the 
power  in  the  particular  case  by  the  general  as- 
sembly, it  should  be  shown  that  the  objects 
contemplated  by  the  constitutional  provision 
and  the  statutes  are  substantially  identical. 
Buch,  we  think,  is  not  the  case  here.  The  ob- 
ject of  ^  4  is  to  autnorize  the  general  assembly 
to  award  a  punishment  upon  conviction  of  in- 
famous crime,  which  will  permanently  exclude 
the  criminal  from  voting  and  from  holding  of- 
fice, and  the  effect  of  the  statute  enacted  by 
virtue  of  that  section  is  to  accomplish  that  ob- 
ject. The  corrupt  practices  act  does  not  un- 
dertake to  authorize  this.  It  does  not  provide 
any  disability  as  to  voting,  nor  does  it  render  the 
person  offending  permanently  ineligible  to  of- 
fice. Comparing  the  two  provisions  by  their 
operation  and  effect,  the  operation  and  effect  of 
the  constitutional  provision,  carried  into  legisla- 
tion, are  to  punish  for  infamous  crime  commit- 
ted anywhere,  at  any  time,  with  reference  to  any 
subject-matter,  and  lo  peimanently  disqualify 
from  voting  at  any  election  and  from  holding 
any  office;  while  the  operation  and  effect  of  the 
provision  of  the  statute  are  simply  and  only  to 
disqualify  from  a  particular  office  in  the  interest 
of  pure  elections  where  the  person  claiming  the 
office  has  violated  the  terms  of  the  statute  under 
which  and  by  virtue  of  which  he  claims  to 
have  been  elected.  The  statute  operates  upon 
the  election  and  upon  the  office.  It  holds  the 
one  void  and  the  other  vacant.  As  a  result  it 
excludes  the  person  from  any  benefit  under 
the  election  which  his  unlawful  acts  have  ren- 
dered of  no  effect,  but  it  does  not  award  pun- 
ishment. The  vice  which  enters  into  the  elec- 
tion, and  renders  it  void,  is  the  misconduct  in 
reference  to  that  particular  election  of  the  per- 
son who  claims  a  benetit  under  it.  He  has 
violated  the  implied  interdict  of  the  statute  by 
attempting  to  promote  his  election  by  impure 
and  immoral  acts,  having  a  tendency  to  cor- 
rupt the  voters,  and  prevent  a  fair  and  legal 
election.  Upon  every  principle  of  justice  and 
fairness  he  should  be  prevented  from  reaping 
an  advantage  from  his  own  wrong. 
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A  question  much  discussed  is  as  to  whether 
the  statute  should  be  treated  as  imposing  a  test 
of  ineligibility,  or  as  providing  a  method  of 
removal.  The  matter  may  be  not  free  from 
doubt.  Possibly  the  provision  involves  both 
characteristics.  But  the  better  conclusion,  we 
think,  is  that  the  intent  of  the  legislature  was, 
not  to  provide  a  method  by  which  a  person 
lawfully  elected  to  an  office  may  be  removed 
therefrom,  but  rather  a  method  by  which  the 
title  of  one  to  an  office  which  he  has  obtained 
possession  of  in  violation  of  the  terms  of  the 
statute  upoq  which  his  claimed  right  vests  may 
be  inquired  into.  It  is.  therefore,  a  challenge 
of  the  title  to  the  office,  resting  upon  charges 
of  misconduct  in  procuring  it,  rather  than  a 
process  to  remove,  resting  upon  charges  of 
misconduct  in  office.  Our  conclusion  with 
respect  to  the  effect  of  (^  4  of  article  5  is  that, 
if  the  fraroersof  the  Constitution  had  intended 
to  deny  to  the  general  assembly  the  power  to 
render  void  an  election  because  of  illegal  acts 
by  the  successful  candidate,  done  for  the  pur- 
pose of  promoting  his  election,  they  would 
have  declared  that  purpose  in  unequivocal 
terms,  and  would  not  have  left  such  result  to 
depend  upon  doubtful  implication.  We  have 
already  found  that  there  is  no  clear  expression 
of  such  an  intent.  It  follows  that  the  provi- 
sions  of  the  corrupt  practices  act  involved  in 
the  case  t)efore  us  do  not  contravene  ^  4  of 
article  6  of  the  Constitution.  Nor  are  the  pro- 
visions of  the  statute  in  conflict  with  either 
article  5  or  with  §  4  of  article  15  of  the  Con- 
stitution. The  former  article  provides  who 
may  be  electors,  and  that  electors  shall  be  en- 
titled to  vote  at  all  elections.  Section  4  of 
article  15  is:  **No  person  shall  be  elected  or 
appointed  to  any  office  in  this  state  unless  be 
possess  the  qualifications  of  an  elector."  But 
it  does  not  follow  from  this  that  every  person 
who  has  the  qualifications  of  an  elector  shall 
be  eligible  to  any  office  in  the  state.  The  well- 
settled  rule  is  that,  while  the  legislature  is 
without  power  to  deny  or  abridge  a  constitu- 
tional right  of  a  citizen  to  vote  or  to  hold  of- 
fice, nevertheless  laws  to  regulate  the  exerci.se 
of  the  elective  franchise,  if  reasonable,  uni- 
form, and  impartial,  nnd  calculated  to  facilitate 
the  exercise  of  the  right,  are  clearly  within  the 
legislative  competency;  and  decisions  to  the 
effect  that  qualifications  upon  the  right  to  take 
office,  other  than  the  one  imposed  by  the  sec- 
tion quoted,  are  constitutional,  are  numerous. 
State,  Irwin,  v.  Crooks,  7  Ohio,  pt.  2,  p.  227; 
State,  Atty,  Qen.,  v.  Covington,  29  Ohio  3t. 
102.  At  page  118  it  is  remarked  by  Mcllvaine, 
J.:  "If  the  framers  of  the  Constitution  had 
intended  to  take  away  from  the  legislature  the 
power  to  name  disqualifications  for  office, 
other  than  the  one  named  in  the  Constitution, 
it  would  not  have  been  left  to  the  very  doubt- 
ful implication  which  is  claimed  from  the  pro- 
vision under  consideration.  The  power  under 
the  general  grant  being  ample  and  certain,  a 
statute  should  not  be  declared  void  because  in 
conflict  with  an  alleged  implication,  unless 
such  implication  be  clear  and  indubitable."  It 
may  be  added  that  there  are  implied  disquali- 
fications. A  person  may  not  hold  incompat- 
ible offices, — as  an  officer  who  presents  his 
personal  account  for  audit  and  officer  who 
passes  upon  it,  or  sheriff  and  justice  of  the 
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peace,  or  governor  and  member  of  the  ireneral 
aaeembly,  or,  as  held  in  State,  Louthan,  v. 
Taylor,  18  Ohio  St.  180,  the  office  of  director 
'  of  county  infirmary  and  superintendent  of  the 
infirmary.  The  Jist  mieht  be  indefinitely  ex- 
tended. No  duty  enjomed  upon  the  general 
assembly  is  higher,  or  of  greater  general  inter- 
est to  the  commonwealth  and  the  individual 
citizen,  than  that  of  securing,  within  constitu- 
tional limits,  the  full,  untrammeled  right  of 
the  elector  to  vote,  to  have  that  vote  counted, 
and  not  neutralizeti  by  an  illegal  vote,  and  se- 
curing, in  addition,  a  fair  expression  at  the 
ballot  box  uf  the  public  voice  freed  from  cor- 
rupting influences.  And  where  this  duty  has 
been  attempted  by  legislation  calculated  to  se- 
cure these  rational  and  desirable  ends,  courts 
will  interfere  with  its  operation  only  upon  the 
clearest  and  most  unquestioned  conviction  of 
its  invalidity.  A  mere  doubt  is  not  sufficient. 
We  are  of  opinion  that  the  provisions  of  the 
act  involved  in  this  case  are  not  in  contraven- 
tion of  any  section  of  the  Constitution,  at  least 
not  clearly  so,  and  are  valid. 

2.  The  right  to  a  jury.  Our  Constitution 
declares  that  the  right  of  trial  by  jury  shall 
be  inviolate.  This  means  the  right  as  it  ex- 
isted in  this  state  at  the  adoption  of  the  Con- 
stitution of  1802.  Not  that  every  question  of 
fact  was  to  be  tried  by  a  jury;  only  questions 
of  fact  in  certain  classes  of  cases.  The  dis- 
tinctions indicated  by  our  statutes,  and  by 
practice  from  the  organization  of  the  state, 
show  this.  Code,  §$  268.  264:  51  Ohio  Laws, 
100;  Rev.  Stat.  g§  5130.  5181.  The  right  ap- 
plied only  to  common-law  courts,  and  in  ac- 
tions involving  life,   liberty,  or  the  right  to 


private  property.  WUlyard  v.  Hamilton,  7 
Ohio,  pt.  2.  p.  Ill,  80  Am.  Dec.  195.  And  we 
regard  it  as  safe  to  say  that  there  never  has 
been  a  statute  in  Ohio  authorizing  a  jury,  nor 
will  there  be  found  a  reported  case  in  this  state 
where  a  jury  was  called,  or  held  to  be  proper, 
in  a  suit  to  determine  title  to  an  office;  cer- 
tainly none  has  been  cited.  We  suppose  the 
reason  to  be  plain.  A  public  office  is  a  trust 
held  for  the  benefit  of  the  public.  The  in 
cumbent,  if  he  performs  the  duties,  may  be 
entitled  to  the  emoluments,  but  he  cannot 
have,  under  our  governmental  system,  any 
property  in  the  office  itself.  State,  Atty.  Gen., 
V.  Hawkins,  44  Ohio  St.  98,  and  see  especially 
remarks  of  Minshall,  J.,  on  pages  110  and  118, 
44  Ohio  St.,  and  the  cases  there  cited.  There 
being  no  property  right  involved  in  the  In- 
quiry, a  jury  cannot  be  had  in  an  action  to  try 
title  to  an  office.  Contrary  holdings  have  been 
made  in  other  states  by  courts  of  high  repute, 
but  we  think  the  law  of  Ohio  is  clearly  as  held 
by  the  circuit  court.  The  question  is  not  a  new 
one  in  this  court.  In  State,  Atty,  Oen. ,  v.  Biood 
(quo  warranto)  a  demand  for  a  jury  was  made 
March  25,  1887,  and  argued  bv  eminent  coun- 
sel. The  demand  was  refused.  17  Week.  L. 
Bull.  290.  The  case  was  then  referred  to  a 
master  to  take  testimony,  but  was  finally  dis- 
missed by  relator,  and  for  that  reason  was  not 
reported. 

Other  questions  of  procedure  are  argued, 
but  we  do  not  regard  them  of  sufficient  im- 
portance to  warrant  comment,  except  to  say 
that  we  find  no  error. 

Judgment  affirmed. 


mAsOURI  supreme  court  (In  Banc). 


STATE  of  Missouri,  by  Edward  C.  CROW, 
of    Roderick   E.   Rom- 


upon   Application    of 
bauer, 

V. 

Charles  C.  BLAND. 


.Mo.. 


.) 


1.    Strict  eonstmctioii  should  be  given 

to  tbe  corrupt  practices  act  of  1893,  wbtcb  pro- 
vides, not  only  for  the  forfeiture  of  office,  but 
for  paolsbment  of  the  vlolatloas  of  law  as  fel- 
onies and  misdemeanors. 

8.  Procuring  the  withdrawal  of  a  can. 
didate  and  the  snbstitation  of  the  name 
of  the  candidate  of  another  party  as  the 
nominee  of  tbe  former  party  also,  although  it  is 
done  by  tbe  payment  of  money  and  by  (rivlnff 
other  valuable  iDducemenis  and  results  la  pro- 
curing additional  votes  for  the  fusion  candidate, 
does  not  oonetitate  a  bribery  of  voters  within 
the  meaning  of  the  corrupt  practices  act  of  1883. 

8.  A  proeeedinif  under  the  corrupt 
practices    act   of   March    81t    189dt 

NoTC— See  preceding  case  of  Mason  v.  State,  Mc- 
Coy, which  is  also  a  determination  under  a  corrupt 
practices  act. 
41  JURA. 


brouflrht  by  tbe  attorney  general  on  tbe  inltiativ 
of  the  defeated  candidate  who.  by  9  10,  is  re- 
quired to  specify  the  charges  under  tbe  act,  is  not 
a  proceeding  by  quo  warranto  instituted  by  tbe 
attorney  general  ex  officln,  but  is  a  special  pro- 
ceeding subject  to  tbe  limitations  and  restric- 
tions of  tbe  statute. 

4.  A  petition  in  a  proceeding  under  the 
corrupt  practices  act  of  March  81, 3893,  by 
tbe  attorney  general  on  tbe  application  of  the 
defeated  candidate,  is  demurrable  if  it  does  not 
clearly  state  charges  which  are  made  actionable 
by  tbe  act,  although  It  alleges  that  the  defendant 
is  usurping  tbe  office. 

6.  The  expenditure  to  secure  the  nomi- 
nation and  election  of  a  candidate  of 
more  money  than  tbe  law  permits,  if  it  is  done 
without  bis  knowledge  or  consent,  will  not  avoid 
his  election  under  the  corrupt  practices  act  of 
1803. 

{Brace  and  Robinson,  JJ„  dig^ent,) 
(May  10, 1808.) 

ORIGINAL  proceeding  under  the  corrupt 
practices  act  to  have  defendant's  election 
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to  the  office  of  judge  of  the  St.  Louis  Court  of 
Appeals  declared  void  because  of  bis  alleged 
violation  of  tbe  statute  in  procuring  tbe  elec- 
lion.    Judgment  for  de/endani, 

Tbe  facts  are  stated  m  tbe  opinion. 

Messrs.  R.  L.  GoodOf  John  M.  Wood* 
and  Adiel  Sherwood*  for  respondent,  in 
support  of  demurrer: 

It  is  necessary  for  tbe  attorney  general  to 
make  a  case  by  tbe  allegations  of  bis  informa- 
tion as  much  so  as  for  any  other  pleader.  In- 
asmuch as  the  attorney  general  has  undertaken 
to  set  out  tbe  grounds  of  disqualification,  be 
must  set  out  sufficient  grounds.  Besides,  as 
this  is  a  proceeding  under  tbe  statute  to  oust 
tbe  incumbent,  tbe  causes  must  be  stated 
therein,  and  ioasmuch  as  tbe  statute  presciibes 
tbe  mode  in  which  this  must  be  done  and  the 
causes  therefor  there  can  be  no  reference  to  tbe 
common  law  to  aid  in  the  task.  Further,  this 
is  not  a  common-law  proceeding  tor  tbe  reason 
that  the  attorney  general  cannot  act  of  his  own 
motion,  but  must  await  tbe  pleasure  of  tbe  de- 
feated candidate.  Hence,  the  information  is 
bad  because  it  does  not  allege  facts  which  show 
that  respondent  is  disqualified  or  that  the  elec 
tion  was  not  a  legal  election.  The  informa- 
tion is  not  one  at  common  law  for  tbe  addi- 
tional reason  that  Rombauer  is  in  as  a  party 
plaintiff  under  the  provisions  of  the  act. 

Avdoter  d  M.  Tump.  Carp.  v.  Gould,  6 
Mass.  40,  4  Am.  Dec.  80;  Franklin  Glass  Co. 
V.  White,  14  Mass.  286;  Dudley  v.  Afayhew,  8 
N.  Y.  15;  St.  Faneras  v.  Batterbury,  2  (J.  B. 
N.  8.  477:  Edwards  v.  Dams,  16  Johns.  281; 
Almy  V.  Harris,  5  Johns.  175;  Smith  v.  Lock- 
wood,  18  Barb.  209;  Brown  v.  Grover,  6  Bush, 
1;  Com.,  Lehman,  v.  Sutherland,  8  Serg.  &  R. 
145. 

A  private  relator  cannot  be  joined  in  quo 
warranto  with  tbe  attorney  /sreneral. 

StaU,  Gihbs,  v.  Somers  Point,  49  N.  J.  L. 
515. 

Specific  facts  and  illegal  acts  are  not  alleged. 

Bex  V.  Pinney,  3  Barn.  &  Ad.  947,  5  Car.  & 
P.  254:  Macon  v.  Shaw,  16  Qa.  187;  King  v. 
Mashiter,  6  Ad.  &  El.  158;  State,  Norton,  v." 
Lupton,  84  Mo.  416.  27  Am.  Rep.  258. 

No  facts  are  stated  to  show  election  to  be  il- 
legal. 

^ First  Parish  in  Sudbury  v.  Stearns,  21  Pick. 
154;  Re  MeCvllough,  12  Phila.  570;  School  Dist. 
No.  3  V.  Gibbs,  2  Cusb.  89;  Hex  v.  Jeffernon,  2 
Nev.  &  M.  487;  State,  Clements,  v,  Humphries, 
74  Tex.  486,  5  L.  R.  A.  217;  Queen  v.  Cousins, 
L.  R  8  Q.  B.  216;  State,  BocJte,  v.  Brugge- 
mann,  53  N.  J.  L.  122;  People,  Bush,  v.  ITiorn- 
ton,  25  Hun,  456. 

Moreover,  section  ill  does  not  apply 
where  the  officer  elected  was  successful  by 
fraudulent  and  illegal  votes. 

Stine  V.  Berry,  96  Ky.  63. 

Section  10,  which  specifies  certain  offenses 
committed  thereunder,  and  ^§  11,  12,  13.  14, 
15,  and  16,  which  directly  refer  to  said  ^10, 
do  not  make  that  an  offense  which  is  alleged 
in  the  first,  second,  third,  and  fourth  counts  of 
the  information.  These  counts  do  not  show 
that  voters  were  corrupted,  or  that  any  money, 
reward,  or  influence  was  promised  to  the 
voters. 

Lehlbach  v.  Haynes,  54  N.  J.  L.  77;  Grijln 
V.  Wall,  82  Ala.  149;  Preston  v.  Culbertson,  58 
41  L.  R.  A. 


Cal.  211;  People,  Scearee,  v.  Qlenn  County,  100 
Gal.  419;  Todd  v.  Stewart,  U  Colo.  286;  State 
V.  Krueger,  134  Mo.  271;  State  v.  Miiler,  182 
Mo.  297. 

In  view  of  our  other  statutes  punishing  brib- 
ery at  elections  with  forfeiture  of  office  upon 
conviction  of  tbe  offense  (Rev.  Stat  1889, 
§  8784).  with  which  tbe  "corrupt  practices  act" 
is  in  pari  materia,  a  prior  conviction  is  neces- 
sary before  a  judgment  of  ouster  of  respond- 
ent for  bribery  can  be  entered  under  tbe  latter 
act. 

State,  Clements,  v.  Humphries,  74  Tex.  466, 
6  L.  R.  A.  217;  Com.  v.  Jones,  10  Bush,  725; 
Huber  V.  Reily,  53  Pa.  112;  StaU  v.  Symonds, 
57  Me.  148;  Burkett  v.  McCarty,  10  Bush,  758; 
Page  v.  Hardin,  8  B.  Mon.  648;  Curry  y.  Stew- 
art, 8  Bush,  560;  Hyde  v.  State,  52  Miss.  665; 
Honey  v.  Graham,  39  Tex.  1;  Pitts  v.  Pitts,  52 
N.  Y.  593;  Sehiffer  v.  Prudtn,  64  N.  Y.  47; 
Blaufus  V.  People,  69  N.  Y.  109;  Barker  v.  Peo- 
pie,  20  Johns.  457;  Boyall  v.  Thomas,  28  Gratt. 
180;  1  Whart.  £v.  g  897:  Black,  Const.  Law, 
p.  486;  King  v.  Heaven,  2  T.  R.  772;  Doe,  Grif- 
fith, V.  Pritchard,  2  Nev.  &  M.  489;  Sfate,  Jer- 
sey City  Police  Comrs.,  v.  Pritchard,  36  N.  J. 
L.  106;  Be  Dorsey,  7  Port.  (Ala.)  336;  Com.  v. 
Barry,  Hardin  (Ky.)  *^31:  Lotoe  v.  Com,  3  Met. 
(Ky.)  239;  Brown  v.  Groner,  6  Bush,  3;  Bex  v. 
Richardson,  1  Burr.  517;  McCrary,  Elections, 
4ib  ed.  §^  120, 125, 344, 345;  Gotc/ieus  v.  Mathe- 
son,  58  Barb.  152. 

It  must  result  in  sufficient  votes  to  change 
the  result. 

Rex  V.  Jefferson,  2  Nev.  &  M.  487;  State,  Jer- 
sey City  Police  Comrs. ,  v.  Pritchard,  86  N.  J. 
L.  106;  First  Parish  in  Sudbury  v.  Stearns,  21 
Pick.  154;  Re  McCulhugh,  12  Phila  570;  School 
Dist.  No.  S  V.  Gibhs,  2  Cusb.  39;  State,  CUm- 
ents,  V.  Humphries,  74  Tex.  466,  5  L.  R  A. 
217:  Queen  v.  Cousins,  L.  R.  8  Q.  B.  216;  State, 
Roche,  V.  Bruggemann,  53  N.  J.  L.  122;  People, 
Bush,  V.  Thornton,  25  Hun,  456. 

The  wrong  mudi  be  intentional  and  corrupt. 

State,  Atty.  Gen.,  v.  ChurchiU,  Al  Mo.  41; 
State,  Adamson,  v.  Lafayette  County  Ct.  41 
Mo.  545;  State  v.  Krueger,  134  Mo.  271;  State, 
Jackson,  v.  Howard  County  C^.  41  Mo.  247;  Bex 
V.  Pinney,  3  Barn.  &  Ad.  947. 

Names  of  illegal  voters  must  be  alleged  and 
proved. 

LehlbacJi  v.  Haynes,  54  N.  J.  L.  77;  Griffin 
V.  WaU,  32  Ala.  149;  Peoj^,  Seearce,  v.  GUnn 
County,  100  Cal.  419;  Todd  v,  Stewart,  14  Colo. 
286;  Todd  v.  Cass  County,  80  Neb.  823;  State 
y.' Krueger,  134  Mo.  272. 

Tbe  second  count  or  charge  in  said  informa- 
tion fails  to  allege  that  tbe  promise  alleged  to 
have  been  made  to  John  W.  North  was  a 
promise  whereby  any  voter  was  corrupted  or 
influenced  to  vote  for  respondent,  and  fails 
to  state  the  names  of  tbe  persons  who  thus 
were  induced  to  vote  for  respondent  by  tbe  re- 
tirement of  8aid  North  from  tbe  canvass.  The 
fact  that,  as  a  consequence  of  tbe  alleged  ar- 
rangement between  Bland  and  North,  tbe  lat- 
ter withdrew,  which  resulted  in  voters  votioj^ 
for  Bland  who  otherwise  would  have  voted  for 
North,  shows  no  corruption  whatever  of  the 
voter. 

Lehlbach  v.  Haynes,  54  N.  J.  L.  81;  GriffUn 
V.  WaU,  32  Ala.  149;  Preston  v.  Culbertson,  58 
Cal.  211;  Todd  v.  Cass  County,  30  Neb.  823; 
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State,  Crow,  v.  Bland. 


State  V.  Miller,  183  Mo.  297;  State  ▼.  Krueger, 
134  Mo.  271. 

The  third  couDt  or  cbam  io  said  informa- 
'  tioD  does  not.  if  the  facts  aflejred  are  true,  coo- 
atitute  a  yiolation  of  ^  10  of  said  act,  and  does 
not  state  the  names  of  the  TOteis  who  thus 
were  secured  for  respondent  by  the  withdrawal 
of  John  W.  North  from  the  People's  party 
ticket. 

StaUv.  Krueger,  184  Mo.  272;  State,  Atty, 
Gen.  ▼.  Maeon,  77  Mo.  191. 

The  fourth  count  or  charge  in  the  informa- 
tion does  not  show  or  charge  any  one  of  the 
offenses  created  by  i^  10  of  said  act,  and  said 
count  fails  to  slate  the  names  of  the  voters 
whose  votes  were  corruptly  secured  or  other- 
wise by  respondent  by  the  withdrawal  of  said 
North  and  the  substitution  of  respondent  as  a 
candidate  of  the  People's  party. 

Siate  V.  Kmeyer,  184  Mo  272. 

It  is  not  a  valid  objection  that  illegal  votes 
were  received  if  they  did  not  change' the  ma- 
jority. 

First  Parish  in  Sudbury  v.  Steams,  21  Pick. 
154;  He  McCnllough,  12  Phila.  570;  School 
Diet.  No.  3  v.  Gihbs,  2  Gush.  89;  PeopU,  Bush, 
V.  T/iomton,  25  Hun,  458;  State,  Roche,  v. 
Bruggemann,  58  N..T.  L.  122;  State,  Atty.Gen,, 
v.  Mason,  77  Mo.  191. 

The  sixth  count  or  charge  in  said  informa- 
tion is  insufficient  for  the  reason  that  said  count 
does  not  allege  any  one  of  the  grounds  of  ouster 
prescrit)ed  by  g  10  of  said  act,  but  undertakes 
to  enlarge  the  scope  of  said  section  by  including 
moneys  expended  by  others  than  the  respond- 
ent, and  said  count  or  charge  fails  to  set  out 
the  names  of  the  persons  to  whom  said  money 
as  alleged  was  unlawfully  paid,  the  amount 
paid  to  each  and  when  the  same  was  paid. 

State  V.  Miller,  132  Mo.  297;  State  v.  Stowe, 
132  Mo.  199;  1  Chitty.  Crim.  L.  p.  169;  Statev. 
Terry,  109  Mo.  601;  Stale  v.  Mcore,  27  N.  J.  L. 
109;  1  Bishop.  Crim.  Proc.  §  625;  StaU,  Atty. 
Gen.,  V.  Mason,  77  Mo.  191. 
i  The  word  "election,"  used  in  the  act  of  March 
81, 1893,  does  not  include  the  steps  taken  by  a 
candidate  to  secure  his  "nomination." 

Potter's  liwarr.  Stat.  pp.  194,  215;  State, 
Harris,  v.  Tucker,  54  Ala.  205;  StaU,  Clarke, 
V.  Irwin,  5  Nev.  Ill;  People,  Crawford,  v. 
Molitor,  28  Mich,  841;  Endlicb,  Interpretation 
of  Statutes,  ^  887;  Queen  v.  Poor  Law  Comts. 
6  Ad.  &  El.  68;  Com.,  Directors  of  Poor,  v. 
WeUs,  110  Pa.  463;  Hall  v.  Marshall,  80  Ky. 
552. 

No  inquiry  can  be  made  except  into  the  le- 
gality of  voles  cast. 

State,  Atty.  Gen.,  v.  Mason,  77  Mo.  189; 
State,  Harrison,  v.  Frazier,  98  Mo.  426;  Gas- 
ton V.  Lamkin,  115  Mo.  83;  State.  Brown,  v, 
McMillan.  1U8  Mo.  153;  State,  Atty.  Gen.  v. 
Vail,  53  Mo.  97;  State,  Boyd,  v.  Bose,  84  Mo. 
202. 

The  act  is  void  if  it  is  susceptible  of  a  con- 
struction which  warrants  an  ouster  from  and  a 
forfeiture  of  an  office  upon  a  judgment  to  that 
effect  entered  in  a  civil  proceeding,  to  wit,  in 
the  special  proceeding  provided  by  §  11  of  the 
act,  and  this  without  sentence  of  a  court  of 
competent  Jurisdiction  after  conviction  upon 
trial  by  jury,  under  indictment  by  a  grand 
Jury. 

Mo.  Const,  art  2.  §§  28,  30;  U.  S.  Const. 
41  L,R.  A. 


5th  &  15th  Amendments:  State,  Clements,  v. 
Humphnts,  74  Tex.  466.  5  L.  R.  A.  217;  Com. 
V.  Jones,  10  Bush,  725;  Hvber  v.  HHly,  53  Pa. 
112;  State  v.  Symonds.  67  Me.  148;  Burkett  v. 
McCarty,  10  Bush,  758;  Page  v.  Hardin,  8  B. 
Mon.  648:  Curry  v.  Stewart,  8  Bush,  560;  Hyde 
V.  State,  52  Miss.  665;  Honey  y.  Graham,  89 
Tex.  1:  Pitts  v.  Pitts,  52  N.  Y.  598;  Schiffery. 
Pruden,  64  N.  Y.  47;  Blaufus  v.  PeopU,  69  N. 
Y.  109;  Barker  v.  PeopU,  20  Johns.  457;  Royall 
V.  Thomas,  28  Gratt.  130;  King  v.  Heaven,  2 
T.  R.  772;  Doe,  Gnfflth,  v.  Mtehard,  2  Nev. 
&  M.  489;  State,  Jersey  City  Police  Comrs.,  v. 
Priichard,  86  N.  J.  L.  106;  Be  Dorsey,  7  Port. 
(Ala.)  336;  Com.  v.  Barry,  Hardin  (Ky.)  231; 
Lowe  V.  Com.  8  Met.  (Ky.)  289;  Brown,  v. 
Groter,  6  Bush,  8;  BeJc  v.  Bichardson,  1  Burr. 
517;  McCrary,  Elections,  4th  ed.  §j5  120-125, 
844.  845;  Gotcheus  v.  Matheson,  58  Barb.  152. 

The  office  of  jud^  of  the  St.  Louis  court  of 
appeals  is  one  provided  by  the  Constitution  of 
the  state,  and  the  right  to  an  incumbent  to 
hold  the  same  can  only  be  inquired  into  by  one 
of  the  modes  therein  prescribed,  to  wit,  by  im- 
peachment, contest  of  election  or  address;  that 
is  to  say,  under  ^  1  of  art.  7,  or  under  §§  3 
and  9  of  art.  8,  or  under  ^  41  of  art.  6;  or  the 
office  may  be  forfeited  after  a  conviction  of  a 
crime  upon  indictment,  etc. 

Ex  parte  Arnold.  128  Mo.  256.  33  L.  R.  A. 
386;  State,  St.  Louis,  v.  Seibert,  123  Mo.  424; 
Heidelberg  V.  St.  Francois  County,  100  Mo.  74; 
Sutherland,  Stat.  Constr.  §^  8i5,  328;  Bishop, 
Sutulory  Crimes,  2d  ed.  §  249;  Barker  v.  Peo- 
pte,  20  Johns.  249;  Hyde  v.  State,  52  Miss.  665; 
Slate,  Ewiug,  v.  Francis,  88  Mo.  557. 

Mr.  Jolm  H.  Overall  also  for  respond- 
ent. 

Messrs.  Edward  C.  Crow  and  Chester 
H.  Kmm,  for  informant: 

An  ex  officio  information  need  only  be  gen- 
eral in  its  character,  and  no  averments,  further 
than  general  averments,  are  required.  The 
information  is  not  required  to  show  the  title  of 
the  relator;  it  is  enough  to  allege  in  general 
terms  that  the  incumbent  of  the  office  is  in  pos- 
session thereof  without  legal  authority. 

People,  Falkenbury,  v.  Miles,  2  Mich.  848; 
People,  Flynn,  v.  Abbott,  16  Cal.  358;  Peo^, 
Atty.  Gen.,  v.  Vtica  Ins.  Co.  15  Johns.  358.  8 
Am.  Dec.  243;  People,  Palmer  v.  Woodbury,  14 
Cal.  43;  People  v.  Bichardson,  4  Cow.  97. 

When  the  intention  can  be  collected  from 
the  statute  words  may  be  modified,  altered,  or 
supplied  so  as  to  obviate  any  repugnancy  or  in- 
consistency of  such  intention. 

State,  Misifouri  Mut,  L,  Ins.  Cos,  v.  King,  44 
Mo.  283;  Matthews  v.  Com.  18  Gratt.  989;  State 
V.  BockUrnck,  136  Mo.  835;  State,  Crow,  v. 
Hostetter,  137  Mo.  686.  88  L.  R.  A.  208. 

Who  shall  be  declared  elected  at  an  election, 
or  who  shall  be  regarded  as  elected,  is  exclus- 
ively for  the  legislature  to  determine. 

State,  Brown,  v.  McMillan,  108  Mo.  162. 

The  statute  operates  upon  the  election  and 
upon  the  office;  it  holds  the  one  void  and  the 
other  vacant. 

Mason,  v.  State,  McCoy,  68  Ohio  St.  80. 

A  proceeding  by  quo  warranto  is  merely  a 
civil  proceeding. 

State,  Brison,  v.  Lingo,  26  Mo.  499;  State, 
Mcllhaney,  v.  Stewart,  32  Mo.  379;  StaU,  Meri- 
wether    V.    Campbell,    120    Mo.    396;    State, 
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Walker,  v.  EquitahU  Loan  db  InveH  Co.  142  Mo. 
825. 

Aod  in  quo  warranto  a  defendant  has  do  coq* 
stituttooal  right  to  trial  bv  jury. 

8taU,  Atiy.  Gen,,  v.  VaU,  68  Mo.  97;  State, 
Norton,  v.  Lupton,  64  Mo.  415,  27  Am.  Rep. 
258;  Mason  v.  State,  McCoy,  68  Ohio  St.  80. 

It  does  not  follow,  however,  that  the  court 
may  not  allow  the  defendant  to  have  a  Jury.  It 
may  be  accorded  ex  gratia. 

State,  Norton,  v.  Lupton,  64  Mo.  417, 27  Am. 
Rep.  253;  State,  Ehoing,  v.  Tounsley,  56  Mo. 
107. 

If  the  present  proceedin^i;  is  a  contest  of  elec- 
tion in  its  nature,  and  if  the  legislature  had 
already  provided  for  such  contest  by  §§  4782^ 
4787,  then  in  so  far  as  the  present  act  conflicts 
with  them,  it  repeals  them  by  implication. 

State,  Maffitire,  v.  Draper,  47  Mo.  29;  State, 
McRee,  v.  Maguire,  47  Mo.  86;  State,  Atty, 
Oen.,  V.  MilUr,  100  Mo.  446;  Stath  v.  Benueit, 
102  Mo.  862,  10  L.  R  A  717. 

This  court,  has  the  power  under  the  Consti- 
tution to  grant  the  writ,  and  the  attorney  gen- 
eral has  the  constitutional  right  to  apply  for 
the  writ.  No  statute  can  abridge  either  of 
those  rights. 

State,  Walker,  v.  Equitable  IjMn  db  Invest.  Co. 
142  Mo.  825. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  instituted  in 
this  court  on  the  18th  of  Januar^r,  1898,  by  the 
attorney  general,  c^n  the  application  in  writini^ 
of  Roderick  E.  Rombauer,  under  the  provi- 
sions of  the  act  of  the  general  assembly  of  Mis- 
souri, entitled  "An  Act  to  Prevent  Corrupt 
Practices  in  Elections,  to  Limit  the  Expenses 
of  Candidates,  to  Prescribe  the  Duties  of  Can- 
didates and  Political  Committees,  and  Provide 
Penalties  and  Remedies  for  Violation  on  [of] 
This  Act,"  approved  March  81,  189S  (Acts 
1898.  p.  157). 

The  petition  is  as  follows: 

"The  state  of  Missouri  by  the  information 
of  Edward  C.  Crow,  attorney  general,  gives 
the  court  to  understand  and  be  informed  that 
at  the  general  election  held  in  the  state  of  Mis- 
8ouri,under  the  laws  of  said  state, on  the  6tb  day 
of  November,  1896.  one  Charles  C.  Bland  and 
Roderick  E.  Rombauer  were  respectively  can- 
diates  of  the  Democratic  and  Republican  par- 
ties for  judge  of  the  St.  Louis  court  of  ap- 
peals; tbatat  said  election,  according  to  the  of- 
ficial count,  said  Bland  received  172,591  votes 
constituting  the  majority  of  all  the  votes  cast 
at  said  election  for  said  office;  that  be  was 
thereupon  declared  duly  elected  and  was  prop- 
erly commissioned  and  qualified  for  the  term 
of  twelve  ynars  and  assumed  the  duties  of  said 
office  and' still  exercises  the  same;  tljat  said 
Roderick  E.  Rombauer  at  said  election  re- 
ceived 159.168  votes,  according  to  the  official 
count,  wbicb  number  was  the  next  highest 
number  cast  for  any  person  for  said  office  at 
said  election. 

"Relator  charges  that  defendant,  without 
any  legal  right  or  authority  whatsoever,  has 
been,  since  the  —  day  of  January,  1897,  usurp- 
ing, holding,  using,  and  exercising  the  office 
of  judge  of  the  St.  Louis  court  of  appeals  an 
important  public  office  in  the  state  of  Mis- 
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souri.  and  still  does  usurp,  hold, use,  and  exer- 
cise the  same  within  the  state  of  Missouri,  and 
since  the  day  aforesaid  has  unlawfully  claimed, 
received,  and  enjoyed  the  rights,  fees,  and 
emoluments  belonging  and  appertaining  to 
the  said  office. 

"Relator  charges  that  at  the  election  held 
on  the  6th  day  of  November,  1896,  and  there- 
tofore during  the  canvass  and  after  the  nom- 
ination of  said  Charles  C.  Bland,  that  said 
Bland  was  guilty  of  divers  violations  of  the 
act  of  the  general  assembly  of  the  state  of  Mis- 
souri approved  March  31, '1888,  in  this,  to  wit: 

"First:  That  said  Bland  paid  the  sum  of 
$1,000  to  one  Samuel  B.  Cook,  with  intent 
that  the  same  was  wholly  or  in  part  to  be  ex- 
pended in  securing  the  retirement  from  the 
canvass  of  one  John  W.  North,  the  candidate 
for  said  office  of  a  political  party  different 
from  the  one  which  nominated  said  Bland,  and 
with  intent  that  the  money  thus  paid  should 
be  used  to  induce  the  said  North  and  his  politi- 
cal friends  to  cast  their  votes  for  him.  the  said 
Bland,  for  said  office  at  said  election,  and  that 
said  votes  were  actually  thus  secured  for  said 
Bland,  which  would  otherwise  have  been 
given  to  said  North. 

"Second:  That  at  said  election,  to  wit: 
after  the  various  parties  had  nominated  their 
candidates  for  judge  of  said  St.  Louis  court  of 
appeals,  the  said  Bland  promised  to  the  said 
North,  that  if  he.  the  snid  North,  would  retire 
from  the  said  canvass  in  favor  of  him.  the  said 
Bland,  that  he,  the  said  Bland,  would  use  his 
infiuence  to  have  him,  the  said  North,  ap- 
pointed to  the  office  of  reporter  of  the  St. 
Louis  court  of  appeals,  which  office  is  n  pub- 
lic office  of  great  value,  to  wit:  of  the  value  of 
$2,000  per  annum,  requires  skill  and  capacity^ 
and  should  be  bestowed  on  the  most  worthy 
and  competent  person,  regardless  of  other  con- 
siderations. That  thereupon  said  North,  in- 
duced by  said  promise,  did  retire  from  said 
canvass,  whereby  a  great  many  votes  were  se- 
cured to  said  Bland  which  would  otherwise 
have  been  given  to  said  North. 

"Third:  That  said  Bland  at  said  election,  to 
wit:  after  the  various  parties  had  nominated 
their  candidates  for  the  office  of  judge  of  the 
St.  Louis  court  of  appeals,  did  promise  one 
Arthur  B.  Rozelle,  who  was  then  and  there 
the  chairman  of  the  state  central  committee  of 
the  People's  party,  that  if  he  the  said  Rozelle 
would  secure  the  withdrawal  of  the  said  John 
W.  North's  name  from  the  ticket  of  the  said 
People's  party,  and  cause  the  substitution  of 
the  said  Charles  C.  Bland's  name  on  said 
ticket,  in  place  of  the  name  of  the  said  John 
W.  North,  that  be,  the  said  Bland,  would  pay 
to  the  said  Rozelle  the  sum  of  $1,000,  and  that 
thereupon  the  said  Rozelle  with  his  confeder- 
ates did  secure  such  withdrawal  and  substitu- 
tion, whereby  very  many  voles  were  secured 
for  said  Bland  which  would  otherwise  have 
been  eiven  for  said  North. 

"Fourth:  That  the  said  Bland  shortly  pre- 
ceding the  said  election  did  promise  to  and 
agree  with  one  Henry  W.  Bond,  or  else  bad  a 
tacit  understanding  with  him,  the  said  Bond, 
who  was  then  and  there  a  judge  of  said  St. 
Louis  court  of  appeals,  that  if  he,  the  said 
Bond,  would  aid  him  in  carrying  out  his  said 
promise  to  said  North,  that  he,  the  said  Bond, 
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should  have  the  coDtrollin^  voice  Id  the  selec- 
tion of  other  officers,  which  might  be  ap> 
poiDted  by  said  St.  Louis  court  of  appeals,  and 
that  by  such  inducement  he.  the  said  Bland, 
secured  the  promise  of  said  Bond  to  vote  for 
the  election  of  said  North  for  reporter,  and  se- 
curoi  the  withdrawal  of  said  North  from  the 
canvass,  and  the  substitution  of  his  own  name 
in  place  of  that  of  said  North,  whereby  very 
maD v  votes  were  secured  for  said  Bland,  which 
would  otherwise  have  been  given  for  said 
North. 

"Fifth:  That  said  Bland  was  guilty  of  the 
violation  of  the  7th  section  of  said  act  by  not 
filing  with  the  secretary  of  state  and  with  the 
recorder  of  deeds  of  the  county  wherein  the 
said  Bland  resided,  and  within  the  time  re- 
quired by  said  act,  such  a  sworn  statement 
of  his  expenditures  and  promises  as  said  act 
requires,  to  wit:  A  statement  settiog  forth  in 
detail  all  sums  of  money  (except  all  moneys 
paid  for  actual  traveling  expenses,  including 
hotel  or  lodging  bills)  cootributed.  disbursed, 
expended,  or  promised  by  him,  and  to  the  best 
of  bis  kno  wledire  and  belief,  by  any  other  person 
or  persons  in  his  behalf,  wholly  or  in  part  in  en- 
deavoring to  secure  or  in  any  way  in  connection 
with  his  nomination  or  election,  or  in  connec- 
tion with  the  election  of  any  other  persons  at 
said  election,  and  showing  the  dates  when,  and 
the  persons  to  whom,  and  the  purpose  for 
which,  all  such  .moneys  were  paid,  expended, 
or  promised. 

''Sixth :  That  at  said  election  the  amount  ex- 
pended, contributed,  and  incurred  by  said 
Bland  for  the  purpose  of  securing  his  own  nom- 
ination and  election,  and  the  amount  expended 
by  other  person  or  persons,  wholly  or  in  part 
with  his  knowledge  for  said  purpose,  exceeded 
in  the  aggregate  the  sum  of  $1,732.62,  which 
was  the  amount  authorized  to  be  expended  by 
any  one  candidate  for  judge  of  the  said  St. 
Louis  court  of  appeals,  in  furtherance  of  his 
nomination  and  election  by  the  provisions  of 
the  act  hereinbefore  recited. 

"Relator  further  avers  that  heretofore,  to 
wit:  on  the  I3th  day  of  January,  a.  d.  1898.  the 
above-named  Koderick  E.  Ronibauer  filed  with 
relator  herein,  as  attorney  general  of  the  state 
of  Missouri,  complaint  in  writing,  as  required 
by  ^  10  of  the  act  approved  March  31,  1893, 
relating  to  elections  and  corrupt  practices 
therein,  a  copv  of  which  snid  complaint  is 
hereto  attached  and  marked  'Exhibit  A';  that 
on  the  said  13th  day  of  January,  a.  d.  1898, 
said  Roderick  E.  Rombauer  filed  with  relator, 
as  attorney  general  of  the  state  of  Missouri,  a 
bond  to  the  state  of  Missouri  in  penalty  of  |1,- 
000  subscribed  by  two  or  more  sureties  justify- 
ing as  freeholders  of  the  state  in  double  the 
amount  of  the  penalty  gf  such  bond  exclusive 
of  all  liabilities  and  properry  exempt  by  law 
from  levy  and  sale  in  execution,  conditioned 
for  the  payment  to  the  state  of  all  the  costs  and 
disbursements  for  which  it  might  become  liable 
for  or  on  account  of  such  action,  a  copy  of 
which  said  bond  is  hereto  attached  and  marked 
'Exhibit  W. 

**  Wherefore  relator  prays  for  judgment  that 
the  said  defendant  has  usurped  and  unlawfully 
held,  used,  and  exercised  said  office  of  judge 
of  the  St.  Louis  court  of  appeals  and  that  be  be 
ousted  therefrom  and  that  the  said  Roderick 
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E.  Rombauer  be  adjudged  entitled  to  the  said 
office  and  that  he  be  allowed  to  assume  the 
execution  of  the  duties  of  the  same  on  taking 
the  oath  and  qualifying  as  prescribed  bv  law. 
"Edward  C.  Crow,  Atty.  Gen.  of  Jfto." 

The  respondent  interposed  a  demurrer,  gen- 
eral and  special,  containing  nine  grounds,  but 
in  the  view  we  take  of  the  case  it  is  only  neces- 
sary to  refer  to  the  sreneral  ground,  '*that  said 
information  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  this,  to  wit:  (1) 
the  several  charges  contained  in  the  informa- 
tion nor  any  of  them  constitute  a  ground  under 
the  provisions  of  the  act  of  the  general  assem- 
bly of  the  state  of  Missouri,  approved  March 
31,  1893,  upon  which  this  proceeding  was  in- 
stituted, for  ousting  respondent  from  office." 

The  case  was  submitted  on  the  15th  of  March, 
1898,  upon  the  demurrer  to  the  petition,  after 
full  oral  argument,  and  upon  elaborate  and  ex- 
haustive briefs  of  counsel,  whose  diligence  and 
research  have  greatly  aided  the  court. 

The  case  is  one  of  first  impression  in  this 
state,  under  the  "corrupt  practices'*  act. 

It  is  patent  that  the  proceeding  is  predicated 
upon  §§  10  and  0  of  the  act,  which  are  as  fol- 
lows: 

"Sec.  10.  At  any  time  during  the  term  of 
office  of  any  public  officer  elected  under  the 
laws  of  this  state,  or  under  the  charter  of  any 
city  therein,  the  person  who  received  the  next 
highest  number  of  votes  for  such  office  at  the 
election  at  which  such  public  officer  was  elected, 
as  shown  by  the  official  count,  may  present  an 
application  in  writing,  and  verified  by  his  affi- 
davit, to  the  attorney  general,  setting  forth  one 
or  more  of  the  following  charges  against  such 
public  officer,  to  wit:  That  at  the  election  at 
which  such  public  officer  was  elected,  the  total 
amount  expended,  contributed,  or  incurred  by 
such  officer  exceeded  the  sum  allowed  by  §  6 
of  this  act  for  such  candidate,  or  that  votes 
were  secured  by  him  or  his  agent  or  agents,  or 
with  his  consent  or  connivance,  or  with  the 
consent  or  connivance  of  his  agent  or  agents, 
by  some  committee  or  organization,  or  some 
political  party,  of  which  party  such  public  of- 
ficer was  a  nominee,  or  by  which  he  was  sup- 
ported, or  the  agent  or  agents  of  some  such 
committee  or  organization,  by  paying,  contrib- 
uting, oiTering,  or  promising  to  contribute 
money  or  other  valuable  thing  as  a  compensa- 
tion or  reward,  or  by  some  promise  or  infiu- 
ence,  the  giving  such  vote  or  votes,  or  that  votes 
were  withheld  from  such  applicant  by  reason 
of  such  practices  by  or  on  behalf  of  such  offi- 
cer, agent,  committee,  or  oreanization.  or  by 
reason  of  some  act  on  behalf  of  such  officer  de- 
clared by  this  act  to  be  unlawful;  and  further 
setting  forth  that  the  applicant  desires  said  at- 
torney general  to  bring  an  action  to  have  such 
public  office  declared  vucant  on  account  of  said 
violation  of  the  laws  concerning  elections. 
Such  application  shall  be  accompanied  by  a 
bond  to  the  state  of  Missouri  in  the  penalty  of 
$1,000,  subscribed  by  two  sureties,  who  shall 
justify  as  freeholders  of  the  state,  and  in  dou- 
ble the  amount  of  such  penalty,  exclusive  of 
all  their  debts  and  liabilities,  and  property  ex- 
empt by  law  from  levy  and  sale  under  execu- 
tion— such  bond  to  be  conditioned  for  the  pay- 
ment to  the  state  of  all  the  taxable  costs  and 
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diBbursements  for  ^hich  it  may  bjecome  liable 
for  or  on  accouot  of  8uch  action." 

**Sec.  6.  No  candidate  for  Congress  or  for 
any  public  office  in  this  state,  or  in  any  county, 
district,  or  municipality  thereof,  which  office 
is  to  be  filled  by  popular  election,  shall,  by  him- 
self or  by  or  through  any  agent  or  agents,  com 
mittee  or  organization,  or  any  person  or  per- 
sons whatsoever,  in  the  aggregate  pay  out  or 
expend,  or  promise  or  agree  or  offer  to 
pay,  contribute,  or  expend  any  money,  or 
other  valuable  thing  m  order  to  secure  or 
aid  in  securing  his  nomination  or  election,  or 
the  nomination  or  election  of  any  other  person 
or  persons,  or  both  such  nomination  and  elec- 
tion, to  any  office  to  be  voted  for  at  the  same 
election,  or  in  aid  of  any  party  or  measure,  in 
excess  of  a  sum  to  be  determined  upon  the  fol- 
lowing basis,  namely:  For  5,000  voters  or  less, 
$100;  for  each  100  voters  over  5,000  and  under 
25,000 .'$2;  for  each  100  voters  over  25.000  and 
under  50,000,  $1;  and  for  each  100  voters  over 
50,000,  50  cents— the  number  of  voters  to  be 
ascertained  by  the  total  number  of  votes  cast 
for  all  the  candidates  for  such  office  at  the  last 
preceding  regular  election  held  to  fill  the  same; 
and  any  payment,  contribution,  or  expenditure, 
or  promise,  agreement,  or  offer  to  pay,  contrib- 
ute, or  expend  any  money  or  valuable  thing  in 
excess  of  said  sum.  for  such  objects  or  pur- 
poses, is  hereby  declared  unlawful." 

It  thus  appears  that  ^  10  authorizes  a  pro- 
ceeding of  this  character  against  any  officer 
upon  any  one  or  more  of  the  following 
charges: 

1.  That  he  expended,  contributed,  or  incur- 
red at  the  election  a  greater  amount  of  money 
than  the  limit  fixed  by  g  6. 

2.  That  votes  were  secured  by  him  or  his 
agents  with  his  or  their  consent  or  connivance, 
by  some  committee  or  political  party  of  which 
he  was  the  nominee  or  by  which  he  was  sup- 
ported or  by  the  agents  of  such  committee  or 
political  paity.  "by  paying,  contributing,  of- 
fering, or  promising  to  contribute  money  or 
other  valuable  thing  as  a  compensation  or  re- 
ward, or  by  some  promise  or  influence,  the 
giving  such  vote  or  votes,  or  that  votes  were 
withheld  frnm  such  applicant  [the  defeated 
candidate  who  received  the  next  highest  vote] 
by  reason  of  such  practices  by  or  on  behalf  of 
such  officer,  agent,  committee,  or  organization, 
or  by  reason  of  some  act  on  behalf  of  such  of- 
ficer declared  by  this  act  to  be  unlawful." 

Reduced  to  a  minimum  of  verbiage  the  act 
provides  (1)  that  if  a  public  officer  exceeds  the 
limit  of  money  hcis  authorized  to  expend,  or 
(2)  that  if  he  or  his  agent  or  committee  or  politi- 
cal party  procures  votes  for  him  by  bribery  of 
voters,  he  shall  be  ousted  from  office,  and  *  the 
defeated  candidate,  who  received  the  next 
highest  number  of  votes,  shall  be  installed  in 
the  office. 

.  The  purpose  of  this  proceeding  is  to  oust 
defendant  and  toinsial  Roderick  £.  Rombauer, 
the  applicant,  in  the  office  of  judge  of  the  St. 
Louis  court  of  appeals. 

The  petition  contains  six  charges  against  de- 
fendant, but  it  is  admitted  by  informant  and 
applicant  that  the  fifth  charge  states  no  cause 
for  ouster  under  the  act,  and  the  demurrer  is 
therefore  confessed  as  to  that  charge. 

Of  the  remaining  charges,  the  first,  second, 
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third,  and  fourth  attempt  to  charge  bribery, 
and  the  sixth  that  the  limit  of  expenditure  was 
exceeded.  The  demurrer  challenges  the  saffi. 
ciency  of  these  charges,  and  the  question  for 
our  decision  is  whether  the  acts  charged  against 
defendant  bring  the  case  within  the  provisions 
of  the  corrupt  practices  act. 

The  first  charge  is  that  defendant  paid  Cook 
(1,000  with  intent  that  it  should  be  used  wholly 
or  in  part  to  secure  the  retirement  from  the 
canvass  of  North,  the  candidate  of  another 
political  party  for  said  office,  ''atid  with  intent 
that  the  money  thus  paid  should  be  used  to  in- 
duce the  said  North  and  his  political  friends 
to  case  their  votes  for  him,  the  said  Bland, 
and  that  said  votes  were  actually  tnus  secured 
for  said  Bland,  which  would  otherwise  have 
been  given  to  said  North." 

The  second  charge  is  that  Bland  promised 
North  that  if  he  would  withdraw  in  bis  favor, 
he.  Bland,  would  use  his  influence  to  have 
him.  North,  appointed  reporter  of  the  St. 
Louis  court  of  appeals. 

The  third  charge  is  that  Bland  promised  Ro- 
zelle,  the  chairman  of  the  state  central  com- 
mittee of  the  People's  party,  that  if  he,  Rozelle^ 
would  secure  North's  withdrawal  and  bis, 
Bland's,  substitution,  as  the  nominee  of  the 
People's  parly,  he.  Bland,  would  pay  him,  Ro- 
zelle,  |1,000,  and  that  Rozelle  accomplished 
this,  "whereby  very  many  votes  were  secured 
for  said  Bland  which  would  otherwise  have 
been  given  for  said  North." 

The  fourth  charge  is  that  Bland  Agreed  with 
Judge  Bond  of  the  St.  Louis  court  of  appeals, 
"or  else  had  a  tacit  understanding  with  him." 
that  if  Bond  would  aid  him,  Bland,  in  carry- 
ing out  his.  Bland's,  promise  to  North  to  make 
him  reporter  of  the  St.  Louis  court  of  appeals 
Bond  might  appoint  the  other  officers  of  that 
court,  in  consequence  of  which  Bond's  vole 
was  secured.  North  withdrew  from  thecanvass^ 
Bland  became  the  nominee  of  the  People's 
party,  and  many  votes  were  secured  for  Bland 
which  would  otherwise  have  been  given  for 
North. 

The  sixth  charge  is  that  the  amount  ex- 
pended, contributed,  and  incurred  by  Bland  to 
secure  his  nomination  and  election,  "and  the 
amount  expended  by  other  person,  or  persons, 
wholly  or  in  part  with  his  knowledge  for  said 
purpose."  exceeded  the  legal  limit. 

Considered  in  the  abstract  or  in  the  concrete, 
the  first,  second,  third,  and  fourth  charges  do 
not  bring  this  case  within  any  of  the  provisions 
of  the  act  of  1893.  Theact  prohibiis  "bribery 
of  voters.".  The  charges  allege  the  payment  of 
money  or  promise  of  appointment  to  office  to 
secure  the  withdrawal  of  North  and  the  substi- 
tution of  Bland  as  the  nominee  of  the  People's 
party.  It  is  not  charged  that  the  money  was 
paid  or  the  appointment  promised  to  secure  the 
vote  of  even  North  himself  for  Bland,  nor  that 
North  actually  voted  for  Bland.  It  is  averred 
that  in  consequence  of  the  substitution  of  Bland 
for  North  as  the  nominee  of  the  People's  party, 
votes  were  secured  for  Bland  which  would 
otberwise  have  been  given  to  North.  This  is 
necessarily  true,  but  a  like  result  always  fol- 
lows whenever  the  same  person  is  nominated 
by  more  than  one  political  party.  We  take 
judicial  notice  of  such  events  as  constitute  a 
part  of  the  political  history  of  our  country  and 
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state  (Homes  ▼.  Kring,  98  Mo.  loc.  cit.  456;  1 
Greenl.  Ev.  15th  ed.  §  6),  and  are  therefore 
aware  of  the  historical  fact  that  io  1872.  Hor- 
ace Greeley  was  the  DomiDee  of  the  Democrat 
and  Liberai-Hepublicaos  for  President  of  the 
United  States,  while  U.  S.  Grant  was  the  Re- 
publican nominee,  and  Charles  O'Connor  was 
the  Democratic  nominee:  and  later  in  1884  in 
our  state,  that  Nicholas  Ford  was  the  nominee 
of  the  Fusion  party,  wbfch  was  made  up  of  the 
Republican  party  and  of  other  minor  political 
organizations.  We  also  know  that  in  1896  the 
same  persons  were  nominated  and  voted  for  as 
presidential  electors  for  the  fourth,  eighth,  and 
lourteenth  districts,  by  the  Democratic  and 
Populist  parties. 

It  is  therefore  not  unusual  or  unprecedented 
that  the  same  person  may  be  the  nominee  of 
more  than  one  political  party  at  the  same  time. 
In  fact  it  is  customary  for  minority  parties  to 
coalesce  when  they  can,  for  in  no  other  way 
could  they  hope  to  cope  successfully  with  the 
majority  or  plurality  party. 

The  act  of  1898  does  cot  prohibit  such 
fusions.  The  charges  allege  a  fusion  between 
the  Democrats  and  Populists,  whereby  Bland 
became  the  nominee  of  both  parties  and  as 
such  received  the  votes  of  both.  The  fact 
that  North  withdrew  in  consequence  of  any 
influence  does  not  taint  the  transaction  with 
bribery,  for  it  is  not  charged  that  the  money 
or  influence  was  paid  or  promised  to  secure 
North's  vote,  nor  that  any  such  inhibited 
means  were  employed  by  Bland  or  anyone  for 
hiin  to  secure  the  votes  of  any  voter.  The 
charge  is  single,  that  in  consequence  of  Bland's 
substitution  for  North  as  the  regular  uominee 
of  the  People's  party.  Bland  received  votes 
which  would  have  otherwise  been  cast  for 
North.  This  may  be  accepted  as  almost  a 
trueism,  but  it  is  neither  illegal  nor  unreason- 
able. The  payment  of  money  to  Cook  to 
secare  the  withdrawal  of  North,  the  payment 
of  money  to  Rozelle  to  procure  the  substitu- 
tion of  Bland  for  North  as  the  nominee  of  the 
People's  party,  the  promise  of  Bland  to  North 
to  use  his  influence  to  have  North  appointed 
reporter  of  the  St.  Louis  court  of  appeals  if  he 
would  withdraw  from  the  People's  ticket,  and 
the  promise  by  Bland  to  Bond  to  let  him  have 
the  appointment  of  the  other  officers  of  the 
court  of  appeals  if  he  would  aid  Bland  in  car- 
rying out  his  promise  to  North,  constitute  the 
gravamen  and  essence  of  the  complaint  against 
Bland,  and  although  stated  in  four  separate 
charges  are  in  reality  only  the  separate  means 
alleged  to  have  been  employed  to  accomplish 
the  single  end  of  creating  a  fusion  between  the 
Democratic  and  People's  party  so  far  as  the 
office  of  Judge  of  the  St.  Louis  court  of  appeals 
was  concerned.  Yet  none  of  these  acts  come 
within  the  prohibitions  of  the  act  of  1898;  thev 
do  not  consitute  bribery  of  voters.  In  this 
connection  it  is  profitable  to  analyze  the 
charges.  The  first  charge  alleges  a  payment 
of  $1,000  to  Cook  to  be  used  wholly  or  in  part 
to  secure  North's  withdrawal  and  with  the 
intent  that  the  money  should  be  used  to  indgce 
North  and  his  friends  to  vote  for  Bland,  and 
that  votes  were  actually  thus  secured  for  Bland 
which  would  otherwise  have  been  given  to 
North.  Yet  there  is  no  allegation  that  Cook 
ever  paid  any  of  the  money  to^North  or  to  any 
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of  his  friends  to  secure  their  votes.  On  the 
contrary,  it  is  alleged  that  it*  was  the  with- 
drawal of  North  which  secured  the  votes  for 
Bland.  So  this  char^  states  no  bribery  of 
voters.  The  second  charge  likewise  alleges  a 
promise  to  influence  the  appointment  of  North 
as  reporter  if  he  would  withdraw.  Here  again 
there  is  no  allegation  of  bribery  of  voters,  nor 
even  an  averment  that  North  himself  voted 
for  Bland.  The  third  charge  states  a  promise 
to  pay  Rozelle  |1,000  to  secure  Bland's  substi- 
tution for  North  as  the  nominee  of  the  People's 
party  and  an  accomplishment  of  that  end.  but 
no  allegation  of  brit)ery  of  a  voter,  nor  that 
Rozelle  himself  voted  for  Bland.  The  fourth 
charge  alleges  an  agreement  or  ''tacit  under- 
standing" between  Bland  and  Bond  concerning 
the  appointment  of  ofi9cers  of  the  St.  Louis 
court  of  appeals,  to  enable  Bland  to  carry  out 
his  promise  to  North.  Still  there  is  no  aver- 
ment of  bribery  of  voters. 

Thus  it  appears  that  if  the  charges  be  taken 
as  true  they  do  not  state  the  offense  of  bribery 
of  voters,  which  is  the  prohibited  act  under 
the  law  of  1898. 

This  act  is  penal  in  its  very  nature  and 
fibre.  It  provides  for  punishment  as  for  felo- 
nies and  as  for  misdemeanors,  and  also  for 
forfeiture  of  office  even  after  the  incumbent 
has  received  a  majority  of  the  votes  cast  at  the 
election,  and  has  been  inducted  into  office. 
The  act  should  therefore  be  strictly  construed, 
and  nothing  should  be  regarded  as  included  in 
it  which  is  not  clearly  and  intelligently  de- 
scribed in  its  very  words.  EozeUe  v.  Harmon, 
108  Mo.  889,  12  L.  R.  A.  187;  Connell  v.  West- 
ern U,  Ttleg,  Go.  108  Mo.  459;  Slate,  Wood,  v. 
Smith,  114  Mo.  180;  Dudley  v.  Wehtera  U. 
leUg,  Co,  54  Mo.  A  pp.  891. 

The  history  of  the  legislation  against  corrupt 
practices  in  elections  confirms  and  emphasizes 
the  view  we  have  taken  that  fusions  between 
political  parties,  or  such  acts  as  are  charged  in 
this  case,  are  not  within  the  scope  of  the  act 
of  1898.  This  act  was  manifestly  patterned 
after  the  Eui^lish  corrupt  practices  acts  of  1854 
(17  &  18  Vict.  Pub.  Gen.  Stat.  1854,  p.  522) 
and  1888  (46  &'47  Vict.  Law  Reports.  Vol.  19, 
p.  242).  In  the  English  statute  of  1854.  there 
was  no  prohibition  against  inducing  the  with- 
drawal of  a  candidate  at  an  election  by  any 
means  that  might  be  employed  to  accomplish 
the  purpose.  It  was  not  until  1888  that  pro 
curing  the  withdrawal  of  a  candidate  was 
prohibited.  Then  for  the  first  time  the  bans 
of  the  law  were  laid  upon  such  practices.  The 
16th  section  of  the  English  act  of  1883  is  as 
follows:  "Any  person  who  corruptly  induces 
or  procures  any  other  person  to  withdraw  from 
being  a  candidate  at  an  election,  in  considera- 
tion of  any  payment  or  promise  of  payment, 
shall  be  guilty  of  illegal  payment,  and  any 
person  withdrawing,  in  pursuance  of  such  in- 
ducement or  procurement,  shall  also  be  guilty 
of  illegal  payment."  Prior  to  the  adoption  of 
this  regulation  the  English  law  had  for  years 
contained  provisions  in  almost  the  same  words 
as  our  act  of  1898,  against  bribery  of  voters, 
and  the  expenditure  of  more  money  than  the 
limit  fixed  by  the  act,  besides  various  other 
provisions  not  included  in  our  act,  but  until 
1883  it  had  not  been  deemed  necessary  or  ex- 
pedient to  prohibit  one  candidate  from  securing 
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the  withdrawal  of  ao  opposing  candidate.  We 
have  adopted  the  old  English  law,  but  have 
not  yet  enacted  any  law  similar  to  the  section 
quoted  of  the  English  law  of  1883,  and  until 
tne  legislature  sees  fit  to  enact  such  a  law,  we 
cannot,  by  construction,  enlarge  the  provisions 
of  the  act  of  1893,  so  as  to  add  to  the  acts  now 
prohibited  other  acts,  such  as  those  charged  in 
this  case. 

Laws  of  this  character  have  always  been 
strictly  construed.  Thus,  in  Com,,  mreetors 
of  the  Poor,  v.  WelU,  110  Pa.  463,  an  act  pro- 
hibiting betting  at  an  election  was  held  not  to 
apply  to  betting  upon  the  result  of  a  primary 
election  held  to  nominate  candidates  for  a  po- 
litical party. 

The  case  of  Mason  v.  State,  lately  decided 
by  the  supreme  court  of  Ohio,  but  not  yet 
officially  reported,  did  not  involve  the  ques 
tions  now  under  consideration.  That  was  a 
plain  case  of  bribery  of  voters,  and  conse- 
quently has  no  application  to  this  case. 

The  sixth  charge  alleges  that  the  amount 
expended  by  Bland  to  secure  his  nomination 
and  election.  '*and  the  amount  expended  by 
other  person,  or  persons,  wholly  or  in  part 
with  his  knowledge  for  said  purpose,"  ex- 
ceeded the  legal  limit. 

It  will  be  observed  that  it  is  not  charged  that 
Bland  himself,  or  any  other  person  for  him 
with  his  knowledge  or  consent,  spent  more 
money  than  the  law  permits.  The  allegation 
is  that  what  he  spent  and  what  his  friends 
spent  partly  with  his  knowledge  and  partly 
without  bis  knowledge  exceeded  the  lecral 
limit.  It  needs  no  deep  discernment  to  see 
that  if  the  expenditure  of  money  for  a  candi- 
date without  bis  knowledge  or  consent  would 
work  a  forfeiture  of  his  otlice,  an  oftlcer  might 
be  ousted  for  acts  done  by  others  beyond  his 
control  and  without  his  knowledge.  Under 
such  a  construction  of  the  statute  no  man, 
however  honest  or  law-abiding,  would  ever 
have  a  safe  tenure  of  office,  for  if  he  can  be 
ousted  because  of  the  acts  of  others  done  with- 
out  his  knowledge,  then  in  order  to  accomplish 
this  purpose  it  would  only  be  necessary  for 
some  evil-minded  or  designing  person  to  spend 
enough  money,  added  to  the  amount  the  of> 
fleer  bad  legitimately  spent,  to  exceed  the 
limit,  and  the  innocent  otilcer  would  lose  the 
office  to  which  the  people  had  elected  him. 
This  is  a  redvetio  ad  abmrdum,  but  it  points 
extremities  to  which  we  would  be  led  if  the 
sixth  charge  was  held  good.  No  man  was 
ever  punished  or  deprived  of  an  office  for  an 
act  he  did  not  commit  himself,  or  which  was 
done  without  his  knowledge  or  consent,  where 
the  integrity  of  the  voters'  will  was  not  violated 
or  the  legality  of  the  election  itself  was  not 
questiom^. 

It  is  too  plain  for  argument  therefore  that 
the  sixth  cbar^se  states  no  cause  of  action 
against  the  defendant. 

It  is  insisted,  however,  that  this  is  a  pro- 
ceeding by  quo  warranto,  instituted  by  the  at- 
torney general  ex  officio,  under  his  constitu- 
tional right,  that  the  petition  in  this  case  is 
good  even  if  all  the  charges  be  disregarded, 
because  it  alleges  that  defendant  is  usurping  a 
public  office,  and  that  the  burden  of  showinG: 
a  right  to  the  office  in  question  is  devolved 
upon  the  defendant. 
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The  error  in  this  contention  consists  in  as- 
suming that  this  is  a  proceeding  by  quo  war- 
ranto, instituted  by  the  attorney  general  ez 
officio.  Proceedings  by  quo  warranto  mav  be 
instituted  by  the  attorney  general  in  his  otncial 
capacity  and  of  his  own  motion.  (State  v. 
Mer}*y,  3  Mo.  278;  State,  Boyd,  v.  Aw,  84  Mo. 
198;  State,  Harrison,  v.  Franer,  98  Mo.  426; 
State,  Brown,  v.  McMilUm,  108  Mo.  153:  State, 
Walker,  v.  /Squifabie  I^oan  dk  Inrest.  Co.  148 
Mo.  325;  State,  Bearing,  v.  Berkeley,  140  Mo. 
184;  State,  Crow,  v.  Vallins,  140  Mo.  528),  and 
it  is  not  necessary  or  proper  that  there  should 
be  a  private  relator  in  such  a  proceeding.  But 
under  the  act  of  1893,  the  attorney  general  has 
no  right  or  power,  ex  officio,  to  instiiute  a  pro- 
ceeding of  this  character.  On  the  contrary, 
he  cannot  institute  the  proceeding  until  the 
defeated  candidate  takes  the  initiative  by  mak- 
ing an  application  to  him,  and  giving  a  bond, 
and  the  applicant  has  the  express  right  under 
the  act  to  be  a  party  to  the  proceeding,  and  if 
the  defendant  is  ousted,  the  applicant  may  ob- 
tain a  Judgment  awarding  the  office  to  him. 
In  no  proper  sense,  therefore,  can  this  be  re- 
garded as  a  proceeding  by  quo  warranto  insti- 
tuted by  the  attorney  general  at  his  own  in- 
stance, or  ex  officio,  but  it  is  purely  a  special 
proceeding  instituted  under  the  act  of  1893, 
and  therefore  falls  within  all  the  limitations  and 
restrictions  by  the  statute  provided.  The  fact 
that  §  11  of  the  act  provides  that  the  action 
shall  be  deemed  to  be  and  shall  be  conducted 
according  to  the  rules  prescribed  by  law  for  an 
action  against  the  usurper  of  an  office,  does  not 
change  the  action  from  a  proceeding  under  the 
statute  to  a  common-law  proceeding  by  quo 
warranto.  For  while  we  And  these  provisions 
in  g  11,  we  also  find  that  by  §  10  the  defeated 
candidate  is  required  to  make  an  application, 
in  writing,  verified  by  his  affidavit,  to  the  at- 
tornev  general,  setting  forth  one  or  more  of 
the  charges  specified  m  that  section  and  ask- 
ing the  attorney  general  "to  bring  an  action  to 
have  such  public  office  declared  vacant  on  ac- 
count of  said  violation  of  the  laws  concerning 
elections."  That  is,  the  applicant  is  required 
to  specify  the  charge  and  the  attorney  general 
must  (he  has  no  discretion)  bring  the  action  to 
have  the  office  declared  vacant,  '*on  account 
of  said  violation  of  the  laws  concerning  elec- 
tions." The  attorney  general  is  therefore  lim- 
ited to  the  charges  specified  by  the  applicant, 
and  the  office  can  only  be  declared  vacant  on 
account  of  "said  violation."  (The  petition  in 
this  case  complies  with  the  statutory  require- 
ment by  averring  the  filing  of  the  verified 
charges  and  bond,  and  even  makes  them  ex- 
hibits in  the  case.)  Manifestly,  therefore,  the 
petition  in  the  case  must  set  out  the  charges 
preferred  by  the  applicant,  so  that  the  defend- 
ant may  be  advised  of  the  nature  of  the  charges 
against  him,  and  so  that  he  may  demur  to 
them  or  join  issue  upon  them.  The  proceed- 
ing being  highly  penal  in  its  character,  the  pe- 
tition must  state,  clearly,  charges  which  are 
made  actionable  by  the  act  In  this,  and,  in 
fact,  in  all  cases,  the  petition  must  state  a 
cause  of  action,  and  it  is  the  privilege  of  a  de- 
fendant to  challenge  the  sufficiencv  of  the  pe- 
tition by  raising  the  questions  of  law.  whudi 
are  apparent  upon  the  face  of  the  petition,  by 
a  demurrer,  or  he  may  join  issue  as  to  the 
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facts.  But  whether  the  defendant  demurs  or 
answers  he  can  always,  at  any  time,  during 
the  progress  of  the  case,  insist  that  the  petition 
states  no  cause  of  action  in  law  against  him, 
for  the  petition  is  always  a  part  of  the  record, 
and  errors  apparent  upon  the  face  of  the  rec- 
ord may  be  assailed  even  for  the  first  time  in 
this  court.  Courts  are  instituted  for  the  en- 
forcement of  the  laws,  and  an  no  litigant  can 
confer  jurisdiction  over  the  subject-matter  up- 
on a  court,  even  by  consent,  it  is  wholly  im- 
material whether  the  parties  raise  the  question 
•of  jurisdiction  by  answer  or  demurrer  or  re- 
fuse to  raise  it  at  all.  If  the  petition  fails  to 
•charge  any  offense  against  the  laws  of  the 
state,  it  is  the  province,  privilege,  and  duty  of 
the  court  td  refuse  to  enter  a  judgment  against 
the  defendant.  It  is  a  solecism  to  say  a  court 
of  law  would  enter  a  judgment  puuishing  a 
•defendant  for  doing  an  act  that  was  never 
made  unlawful  bv  any  law  {Kansas  v.  Gorri- 
gan,  86  Mo.  100,  foe.  cit.  69.)  In  this  case  the 
defendant  demurred  to  the  petition  instead  of 
filing  an  answer.  This  was  proper  practice, 
and  was  conducive  to  a  speedy  determination 
of  the  question  of  whether  the  charges  consti- 
tute any  offense  under  the  corrupt  practice 
act  of  1898,  but,  as  above  observed,  it  would 
have  been  the  duty  of  the  court  to  decide  that 
question  before  it  could  render  a  judgment, 
whether  the  defendant  raised  the  question  in 
•one  way  or  another  or  not  at  all,  for  courts  are 
not  mere  playthings  for  litigants,  but  are  cre- 
ated for  the  discharge  of  serious  and  solemn 
duties. 

In  reaching  the  conclusion  announced  in  this 
•case,  we  feel  the  importance  of  the  questions 
involved.  We  realize  that  pure,  fair,  and 
honest  elections,  untainted  by  fraud  and  un- 
stained by  even  a  suspicion  of  wronjjdoing. 
are  the  foundations  upon  which  our  institu- 
tions rest.  We  appreciate  the  especial  necessity 
of  rigidly  enforcmg  all  constitutional  laws 
having  for  their  object  the  protection  of  the 
fiacred  right  of  the  electors  to  have  their  wishes 
•faithfully  recorded  and  strictly  respected.   We 


understand  that  the  purpose  of  acts  like  that  of 
1893  is  to  purify  elections,  by  guaranteeing  as- 
surance and  protection  to  the  taw-abiding  citi- 
zens, and  by  punishing  with  symbolic  stripe  and 
shaven  head,  rough  fare,  and  hard  labor,  all 
who  are  so  bereft  of  patriotism,  or  so  impreg- 
nated with  criminal  selfishness,  as  to  pollute 
the  fountain  from  which  spring  the  liberties  of 
the  people.  But  under  the  division  of  pKiwers 
in  our  form  of  government  we  have  no  right  to 
trench  upon  the  prerogatives  of  the  other  co- 
ordinate branches  of  our  government.  We 
have  no  right  to  make  laws.  Our  duty  and 
province  is  ended  when  we  construe  and  en- 
force the  laws  that  are  made  by  the  legislature, 
and  by  as  much  as  we  should  overstep  the 
boundary  lines  of  our  i>owers,  and  attempt  to 
invade  the  province  of  the  legislature,  we 
would  be  ourselves  violators  of  the  Constitu- 
tion and  laws  we  are  solemnly  sworn  to  obey. 
These  truisms  in  our  law  are  not  threadbare  ut- 
terances. It  is  as  wholesome  to  recall  them  to- 
day as  it  ever  was  in  our  history.  They  are 
the  alphabet  of  the  language  of  freedom,  and 
the  ultima  thule  of  the  liberties  of  our  people. 

Our  conclusion  is  that  the  charges  contained 
in  the  petition  do  not  constitute  any  offense 
against  any  law  of  our  state,  and  do  not  bring 
this  case  within  any  of  the  provisions  of  the 
corrupt  practices  act  of  1898,  and  that  the  pe- 
tition be  adjudged  insufficient  in  law,  and 
judgment  entered  far  the  defendant. 

It  is  so  ordered. 

Oantt,  Ch.  J.,  Sherwood,  Burffess* 
and  Williams,  JJ.,  concur. 

Brace,  J.,  dissents: 

I  cannot  concur  in  the  foregoing  opinion  of 
Judge  Marshall  for  the  reason  that  in  my  judg- 
ment an  offense  under  the  provisions  of  the 
corrupt  practices  act  of  1893  is  sufficiently 
charged,  in  the  first,  second,  and  third  specifi- 
cations of  the  petition;  hence  the  demurrer 
should  be  overruled. 

Robinson,  J. ,  concurs  in  my  view. 

Rehearing  denied. 
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^1  •  An  order  appointla^  a  reeeiver  is  a 
final  Juciirment,  within  the  meaniog  of  §  9, 
art.  8.  of  the  state  Constltatton,  and  is  appealable. 
Id  determlDloff  whether  -an  order  is  appealable, 
its  effects  upon  the  rights  of  the  parties  will  be 
considered,  rather  than  the  stage  of  the  litigation 
at  which  it  was  made. 

'£•  Tlie  authority  of  a  public  corpora- 
tion is  limited  to  such  powers  w  are  expressly 

*Headnotesby  Zans,  Ch.  J. 


granted  to  it,  and  such  as  may  become  necessary 
to  their  exercise. 

8.  The  proTision  of  the  charter  of  O^- 
den  CitjTff  authoriaingf  it  to  leasOf  con- 
vey, and  dispose  of  property,  real  and 
personal,  for  its  benefit,  did  not  authorize  It  to 
lease  or  otherwise  transfer  its  waterworks  sys- 
tem, or  its  water  right  used  lo  supplying  its  in- 
habitants  with  water.  A  special  provision  is  re- 
quired to  authorize  the  transfer  of  property  so 
used. 

4.  Personal  or  real  property,  not  de- 
voted to  the  use  of  the  public,  or  needed 
therefor,  may  be  sold  or  transferred  by  a  muni- 
cipality  under  a  general  provision  of  its  charter 
authorizing  it  to  sell  property. 

6.  A  receiver  will  not  be  appointed  to 
take  possession  of  property  and  charge 
of  business  in  the  hands  of  a  defendant,  unless 


Note.— As  to  right  of  municipality  to  sell  water- 1  Sun  Printing  &  Pub.  Asso.  v.  New  York  (N.  Y.)  87 
works,  see  also  Huron  Waterworks  Ck).  v.  Huron  L.  R.  A  788;  Bally  v.  Philadelphia  (Pa.)  89  L.  R.  A. 
>fS.  D.)  80  L.  B.  A.  848,  and  note.  837. 

As  to  lease  of  property  by  nnoleipality,  see  also  1 
41  L.  R.  A.  20 


806 


Utah  Suprbmb  Coubt 


Mab.^ 


tbe  plalntiff*8  right  Is  suffloieiitly  probable,  or 
wbeD  It  Is  not  probable  that  such  property  will 
be  lost  or  will  sustain  Injury  durinflr  the  suit  if 
the  same  is  left  in  defendant's  hands,  or  that  the 
business  will  be  mismanacred. 

(March  28, 1806.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Weber  County  ap- 
pointing a  receiver  of  the  defendant  corpora- 
tion in  a  suit  brought  to  set  aside  a  lease  of 
waterworks  to  defendants  and  to  recover  pos- 
session of  them.    Bewrsed. 

Statement  by  Zane,  Ch.  J.:  • 

It  appears  from  the  record  in  this  case  that 
on  July  16,  1884,  tbe  Ogden  Water  worlds 
Company  assigned  and  conveyed  to  Ogden 
Citv,  Utah,  for  the  consideration  of  $74,864.50, 
and  for  the  further  consideration  that  the  lat- 
ter assumed  all  tbe  liabilities  of  the  former,  all 
the  water  rights,  rights  of  way,  ditches,  dams, 
flumes,  reservoirs,  water  pipes,  hydrants,  and 
all  instruments  used  for  the  purpose  of  divert- 
ing and  distributing  water  owned  and  used  by 
such  company,  and  belonging  to  or  connected 
with  its  water  system;  that  the  city  of  Ogden 
took  possession  of  such  water  rigbtf^  and  sys- 
tem, and  dedicated  them  to  the  use  of  its  inhab- 
itants, and  repaired,  improved,  and  extended 
tbe  same,  and  established,  by  ordinance,  water 
rates.  It  appears  further  that  on  August  6, 
1889.  a  contract  was  entered  into  between  Og- 
den City  and  one  John  R.  Both  well,  by  which 
tbe  former  purported  to  convey  to  the  latter 
the  right  to  furnish  water  to  the  city  and  its 
inhabitants,  and  the  use  of  its  streets  for  the 
purpose  of  laying  water  pipes  for  the  water 
system  described.  The  contract  also  provided : 
That  upon  the  completion  aud  operation  of  the 
svstcm  within  the  time  designated,  and  in  con- 
sideration of  the  benefits  secured,  the  city 
would  lease  to  him,  for  the  full  time  that  said 
Botbwell  or  assigns  should  furnish  water 
through  the  system  for  municipal  purposes, 
the  water  right  owned  by  it,  for  an  annual 
rent  of  $1.  "That  within  one  vear  from  the 
date  hereof,  he  or  his  assigns  will  have  in  oper- 
ation a  complete  distributive  water  system, 
furnishing  the  city  and  her  inhabitants  a  plen- 
tiful and  ample  supply  of  water  suitable  for 
domestic  purposes,  coutinuouslv,  from  the 
mountains  immediately  east,  and,  as  a  part  of 
said  system,  will  have  completed  on  said  date 
a  conduit,  commencing  in  Ogden  canon,  at 
a  sufficient  elevation,  and  made  of  size  suf- 
ficient, to  convey  the  fiow  of  Ogden  river,  and 
terminating  at  the  mouth  of  the  cafioo,  and 
from  tbe  terminus  thereof  a  supply  main  or 
mains  of  sufficient  diameter  to  convey  an 
abundance  of  water  for  all  purposes  as  con- 
templated by  this  contract,  to  tbe  intersection 
of  Pierce  avenue  and  Twenty-Fifth  street,  and 
from  thence  the  distribution  shall  be  by  first- 
class  iron  pipes,  upon  tbe  streets  and  in  the 
manner  designated  in  tbe  map  hereto  attached, 
marked  'Exhibit  A.'  and  made  a  part  hereof, 
and  to  be  approved  by  the  city  council,  and 
will  extend  the  same  as  fast  as  adjoining  prop- 
erty owners  produce  revenue  equaling  8  per 
cent  cost  of  the  extensions."  And  it  was  pro- 
vided that  tbe  grantee  should  furnish  200  gal- 
lons per  day  per  capita,  and  the  city  was  given 
41  L.  R.  A. 


the  right  at  way  time,  at  its  option,  to  purchase 
the  entire  distributive  system  emanating  from 
tbe  mouth  of  the  conduit,  at  the  original  cost 
of  construction,  "and  may  pay  for  the  same  la 
cash,  or  in  6  per  cent  bonds  of  the  city,  pro- 
vided they  be  legal  and  valid.  In  case  of  the 
purchase  of  the  aistributive  system  as  set  out 
m  §  5,  then  the  city  shall  have  the  right,  at  its- 
option,  to  also  purchase  from  the  said  John  R. 
Bothwell  or  assigns  all  or  such  portion  of  the 
water  of  Ogden  river  as  she  shall  elect,  at  a 
price  to  be  established  by  arbitration."  The 
contract  contains  other  provisions,  which  we 
do  not  deem  it  necessary  to  refer  to  in  this- 
statement  of  the  case.  It  appears  further  that 
the  rights  and  obligations  of  Bothwell  under 
the  contract  were  transferred  to  the  Bear  Lake 
&  River  Waterworks  &  Irrigation  Company, 
defendant,  and  were  by  it  transferred  to  the 
Bear  River  Irrigation  &  Ogden  Waterworks 
Company;  that  the  latter  company  before  the 
commencement  of  this  suit  expended  more 
than  (267,925.80  in  substituting  its  new  sys- 
tem for  the  old  one,  and  in  extending,  improv- 
ing, and  repairing  such  waterworks,  and  dis- 
tributary system;  and  that  it  has  received  ae 
much  as  $22,500  annually  in  rents  for  water 
distributed  and  delivered.  After  the  corporate 
defendants  had  been  in  possession,  under  the 
contract  mentioned,  from  October,  1890,  the 
plaintiff  filed  its  bill  in  cbancery  against 
the  defendants  on  July  10,  1897,  in  which  it 
set  up  tbe  above  facts,  with  others,  and  asked 
the  court  to  find  and  decree  the  plaintiff  to  be 
tbe  owner  of  the  entire  water  system,  and  to  re- 
quire the  Bear  River  Irrigation  &  Ogden  Water- 
works Company  to  deliver  the  same  to  the 
plaintiff,  and  to  enjoin  tbem  from  collecting 
any  water  rents  from  persons  using  the  water 
through  the  system,  and  for  an  accounting  for 
rents  collected.  The  decree  was  asked  on  the 
ground,  as  alleged,  that  the  city  of  Ogden  did 
not  possess  the  power  to  convev  its  water- 
works and  water  system  to  John  K.  Bothwell, 
or  any  of  the  defendants,  or  to  lease  its  water 
rights;  that  the  use  of  its  waterworks  and 
water  right  had  been  dedicated  to  the  public. 
A  decree  was  also  asked,  in  case  the  contract 
should  be  beld  valid,  on  the  further  ground 
that  defendants'  rights  under  the  contract  had 
been  forfeited  by  a  refusal  or  failure  to  comply 
with  the  contract  set  forth.  The  bill  did  not 
contain  a  prayer  for  the  appointment  of  a  re- 
ceiver of  the  waterworks,  and  the  property  or 
business  thereof.  But  on  January  4,  1898,. 
about  six  months  after  commencing  the  action, 
the  plain tifif  entered  a  motion  in  the  case  for 
the  appointment  of  a  receiver  of  the  entire 
water  system  and  tbe  business,  with  power  te 
take  possession  thereof  and  collect  water  rates, 
and  to  transact  all  the  business  thereof.  A  re- 
ceiver was  asked  for  on  the  ground  that  the 
plaintiff  had  an  interest  in  the  waterworks 
and  its  business,  and  that  such  interest  would 
be  in  danger  of  being  lost  or  greatly  impaired 
unless  a  receiver  should  be  appointed,  and  that 
the  defendants  were  insolvent.  Affidavits  were 
read  to  tbe  court,  and  other  evidence  was  heard 
in  support  of  the  motion  and  against  it,  and  in- 
solvency of  the  defendants  was  denied.  After 
hearing  the  motion  upon  tbe  affidavits,  and 
other  evidence,  the  court  granted  an  order  or 
decree  appointing  a  receiver  of  the  entire  water 
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System  and  the  basiness  thereof,  with  direc- 
ons  to  take  possession;  and  the  receiver  hav- 
ioff  takes  possessioD  under  the  decree,  the 
defendants  took  this  appeal,  which  brings  the 
decree  before  us  for  review. 

^Mesgrs.    Evans     A     Roipers,    E.    O. 
Vau^hai&t  and  A^O.  Horn  for  appellants. 
Meurs  E.  M.  Allison,  Jr..  C.  C.  Rich- 
ards, J.  H.  MacMillan,  and  C.  C.  Day, 

for  respondent: 

An  order  appointing  a  receiver  is  not  a  final 
Judgment,  from  which  an  appeal  will  lie;  and 
the  appeal  in  this  case  should  therefore  be  dis- 
miss^. 

High,  Receivers,  §  820;  JSforth  Point  Consol. 
Irrig,  Co,  v.  Utah  d  8,  L.  Canal  Co.  14  Utah, 
155;  United  States  v.  Church  of  Jems  Church 
ofL.  D,  8.  6  Utah,  894;  Re  Kelsey^  12  Utah. 
898;  Eastman  v.  Qurrey,  14  Utah,  169;  Wat- 
son V.  Mayherry,  15  Utah,  265;  WhiU  v.  Pease, 
15  Utah.  170;  Nelson  v.  Southern  P.  Co.  15 
Utah,  825;  Bear  River  Valley  Orchard  Co.  v. 
Hanley,  15  Utah,  506. 

If  an  order  granting  a  temporary  in j  auction 
is  not  appealable,  an  order  appointing  a  re- 
oeiver  temporarily  is  not  appealable. 

Beach,  Keceivers,  §  786;  High,  Receivers, 
§737. 

No  jud^ent  or  decree  will  be  regarded  as 
final  within  the  meaning  of  the  statutes  in  ref- 
erence to  appeals,  unless  all  the  issues  of  law 
and  fact  necessary  to  be  determined  were  de- 
termined, and  the  case  completely  disposed  of. 
so  far  as  the  court  had  power  to  dispose  of  it. 

1  Freeman,  Judgm.  4th  ed.  §  84;  1  Black, 
Judgm.  §  24;  Lodge  v.  Twell,  185  U.  8.  282,  84 
L.  ed.  158;  Dainese  v.  KendaU,  119  U.  S.  58, 
80  L.  ed.  805;  McOovrkeyY.  Toledo  d  0.  C.  R. 
Co.  146  U.  8.  586,  86  L.  ed.  1079;  Louisiana 
Nat.  Bank  v.  Whitney,  131  U.  8.  284,  80  L. 
ed.  961. 

The  rule  is  flrmly  established  by  an  almost 
unanimous  expression  of  the  courts,  that  such 
orders  are  not  final  jndgmenta,  and  conse- 
quently no  appeal  lies  therefrom. 

Eaton  A  H.  R.  Co.  v.  Varnum.  10  Ohio  St. 
622;  Meadow  Valley  Min.  Co.  v.  Dodds,  6  Nev. 
261;  Holden  y.  McMakin,  Pars.  Sel.  Eq.  Cas. 
270;  Coates  v.  Cunningfiam,  80  111.  467;  Hot- 
tenstein  v.  Conrad,  5  Kan.  249;  Kansas  Rolling 
Mill  Co,  V.  Atchison,  T.  cfe  8.  F.  R.  Co.  81 
Kan.  90;  Johnston  v.  Banner,  2  Lea,  8;  Dun- 
ean  v.  Campau,  15  Mich.  415;  Brown  v.  Van- 
dermeulen,  41  Mich.  418;  WiUon  v.  Davis,  1 
Mont  98;  French  Bank  Case,  58  Cal  495;  Em- 
eric  V.  Almrado,  64  Cal.  529;  East  &  West 
Texas  Lumber  Co.  v.  Williams,  71  Tex.  444; 
Banon  v.  Weil  Bros.  69  Mich.  476;  Forgay  v. 
Conrad,  6  How.  201,  12  L.  ed.  404;  American 
Construction  Co,  v.  Pennsylvania  Co.  for  In- 
surance on  Lives  and  Granting  Annuities^  148 
TJ.  8.  378,  879,  87  L.  ed.  489. 

The  pretended  gift  of  the  waterworks  and 
-water  right  by  Ogden  City  or  its  officers  was 
and  is  ultra  vires  and  absolutely  void. 

When  a  municipality  is  vested  by  its  charter 
with  power  to  buy  or  construct  and  maintain 
a  system  of  waterworks,  and  it  accepts  the 
charter  and  proceeds  to  exercise  such  power 
by  either  buying  and  maintaining  or  construct 
ing  and  maintaining  a  system  of  waterworks 
at  the  expense  of  the  citizens  of  the  municipal- 
41  L.R  A. 


ity,  the  waterworks  so  bought  or  constructed 
and  maintained  are  clothed  with  a  public 
trusty  and  are  devoted  to  a  public  use,  and  are 
dedicated  irrevocably  to  the  public  use  of  the 
inhabitanta  of  the  city. 

Huron  Waterworks  Co.  v.  Huron,  7  8.  D. 
9,  80  L.  R.  A  848;  2  Dill.  Mun.  Corp.  §  685; 

1  Dill.  Mun.  Corp.  §§  27. 110,  508:  2  Mora- 
wetz.  Priv.  Corp.  1120-1129;  Meriwether  v. 
Garrett,  102  U.  8.  478. 26  L,  ed.  197;  New  Or- 
leans V.  Morris,  105  U.  8.  600,  26  L.  ed.  1184; 

2  Beach,  Pub.  Corp.  §  1827:  15  Am.  &  Eng. 
Enc.  Law,  pp.  1100-1108;  Atlantic  City  Water- 
works Co.  V.  \Read,  50  N.  J.  L.  665;  Noel  v. 
San  Antonio,  11  Tex.  Civ.  App.  580,  and  cases 
cited;  Farmer^  Loan  A  T.  Co,  v.  Galesburg, 
183  U.  8.  156,  88  L.  ed.  578;  West  Hartford  v. 
Hartford  Water  Comrs.  44  Conn.  860;  Smith 
V.  Nashville,  88  Tenn.  464,  7  L.  R.  A.  469; 
Roberts  v.  LouisviUe,92  Ky.  96,  18L.R.A.844. 

And  such  property  so  dedicated  to.  and  held 
for  the  public  uses  of  the  inhabitants  of  Ogden 
City  could  not  be  subjected  to  the  payment  of 
the  debts  of  the  city.  Ita  public  character  for- 
bids such  an  appropriation. 

Huron  Waterworks  Co.  v.  Huron,  7  8.  D.  9, 
80  L.  R.  A.  848;  Meriwether  v.  Garrett,  102 
U.  8.  478,  26  L.  ed.  197;  2  Dill.  Mun.  Corp. 
§  576;  New  Orleans  v.  Morris,  105  U.  8.  600, 
26  L.  ed.  1184;  15  Am.  &  Eng.  Enc.  Law, 
p.  1068. 

The  business  of  constructing  and  maintain- 
ing waterworks,  and  of  furnishing  water  for 
fire  protection  and  domestic  use,  is  within  the 
scope  of  the  governmental  functions  of  the 
municipality,  as  distinguished  from  its  private 
or  business  functions,  and  all  of  which  are 
for  public  uses  and  public  purposes. 

2  Morawetz,  Priv.  Corp,  §  1114;  State,  Atty. 
Gen.,  V.  Toledo,  48  Ohio  St.  112,  11  L.  R.  A. 
729;  Lumhard  v.  Stearns,  4  Cush.  60;  Huron 
Waterworks  Co.  v.  Huron,  7  8.  D.  9,  80  L.  R. 
A.  848;  Opinion  of  the  Justices,  150  Mass.  596, 
8  L.  R.  A.  487:  Detroit  v.  M(yran,  44  Mich. 
602;  Smith  v.  Nashville,  88  Tenn.  464.  7  L.  R. 
A.  469;  Levyv.  Salt  Lake  City,  5  Utah.  812; 
Springville  v.  Fullmer,  7  Utah,  452;  Rochester 
V.  Rush,  80  N.  Y.  810;  Haugen  v.  AWina  Light 
db  W.  Co.  21  Or.  411,  14  L.  R.  A.  424;  Olm- 
sted V.  Proprietors  of  Morris  Aqueduct,  47  N. 
J.  L.  883. 

And  neither  Ogden  City,  nor  the  officers 
thereof,  assuming  to  act  for  it,  had  any  power 
to  sell  or  give  away  its  waterworks  or  water 
rights,  and  the  attempted  sale  or  gift  thereof 
was  void. 

Huron  Waterworks  Co.  v.  Huron,  7  8.  D. 
9,  80  L.  R.  A.  848;  New  Orleans  v.  Morris, 
105  U.  8.  600.  26  L.  ed.  1184;  Illinois  db  St.  Z. 
R.  db  Canal  Co.  v.  St.  Louis,  2  Dill.  70,  Fed. 
Cas.  No.  7.007,  and  note;  Taggart  v.  Detroit, 
71  Mich.  98:  McCulloughy.  San  Francisco Bd. 
of  Edu.  51  Cal.  418;  San  Francisco  7.  Itsell,  80 
Cal.  57;  HoadUy  v.  San  Francisco,  124  U.  8. 
689-646,  81  L.  ed.  558-556. 

Even  private  corporations  cannot  sell  or  lease, 
or  in  any  manner  transfer,  the  property  neces- 
sary to  perform  their  obligations  and  duties  to 
the  public,  which  are  imposed  by  their  chart- 
ers. 

2  Morawetz,  Priv.  Corp.  ?§  1120-1129;  5 
Thomp.  Corp.  §§  5880,  5881,  5998-6000,  6187; 
4  Thomp.  Corp.  §§  5355-5857. 
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HatiflcatioD  is  a  species  of  estoppel,  and,  as 
such  contracts  are  absolutely  void,  no  prin- 
ciple of  estoppel  will  be  allowed  to  control. 

1  Beach,  Pub.  Corp.  §§  248.  628;  Reese. 
Ultra  Vires,  §  78;  Green's  Brice's  Ultra  Vires, 
chap.  6;  2  Morawetz,  Priv,  Corp.  §  619;  Ang. 
&  A.  Corp.  §  804;  1  Dill.  Mun.  Corp.  8d  ed. 
§6  885,  386;  Dimpfell  v.  Ohio  ^  M.  R  Co.  110 
if.  S.  209,  28  L.  ed.  121;  Thomas  y,  "West Jersey 
M.  Co,  101  U.  B.  78,  25  L.  ed.  950;  Oregon  R. 
d  Nat.  Co,  V.  Oregonian  R.  Go.  180  U.  8.  22, 
82  L.  ed.  840;  Central  Transp.  Go.  v.  Pullman 
P€Uac£  Car  Go.  189  U.  S.  24,  85  L.  ed.  65; 
Tippecanoe  County  Comrs.  v.  Ijafayette,  M.  A 
B.  H.  Co.  50  Ind.  86;  Imine  v.  Union  Bank, 
L.  R.  2  App.  Cas.  366;  Christian  Unitersity  v. 
Jordan,  29  Mo.  68;  National  Trust  Co.  v.  Mil- 
ler, 83  N.  J.  Eq.  155. 

The  power  to  construct  waterworks  and 
supply  the  inhabitants  of  the  city  with  water, 
was  required  to  be  by  ordinance  and  the  en- 
forcement thereof,  at  the  time  the  so-called 
contract  of  sale  was  entered  into. 

1  C.  L.  1888.  g§  293,  294. 

The  statutory  provisions  were  mandatory, 
and  the  power  to  sell,  lease,  or  otherwise  dis- 
pose of  or  to  ratify  a  defective  or  irregular  sale 
must  have  been  exercised  by  ordinance  in  order 
to  be  valid. 

Milford  V.  Milford  WaUr  Co.  124  Pa.  610,  3 
L.  R.  A.  122;  Durango  v.  Pennington,  8  Colo. 
257;  McCoy  v.  Briant,  58  Cal.  249:  8an  Diego 
Water  Co.  v.  San  Diego,  59  Cal.  619;  Central  City 
V.  Sears,  2  Colo.  589;  BtaU,  Hunt,  v.  Lambert- 
vilU,  45  N.  J.  L.  281:  Newman  v.  Emporia,  82 
Kan.  456;  Mc Brian  v.  Grand  Rapids,  ^QlAich. 
95;  1  Dill.  Mun.  Corp.  g  809.  and  note;  2 
Beach,  Pub.  Corp.  §  1828,  and  note;  1  Beach. 
Pub.  Corp.  §  261;  Brown  v.  New  York,  63  N. 
Y.  289;  People  v.  Swift,  81  Cal.  26;  Cross  v. 
Morristown,  18  N.  J.  Eq.  805;  New  Orleans  v. 
Clark,  95  U.  8.  644,  24  L.  ed.  621:  McCracken 
V.  San  Francisco,  16  Cal.  591;  Reese,  Ultra 
Vires,  g^  189.  190,  194. 

The  power  to  purchase  or  construct  a  system 
of  waterworks  by  the  city  is  a  franchise  con- 
ferred upon  the  municipality  for  the  purpose  of 
securing  some  advantage  to  the  public,  and 
when  once  that  power  is  exercised  the  public 
have  a  right  to  complain  of  its  relinquish- 
ment 

Taggart  v.  Detroit,  71  Mich.  92;  Gulf,  G.  & 
8.  F.  R  Co.  V.  Morris,  67  Tex.  692;  Mullarky 
v.  Cedar  Falls,  19  Iowa,  21;  Ottawa  v.  People, 
48  111.  289;  Lord  v.  Oconto,  47  Wis.  886;  At- 
lantic City  Waterioorks  Co.  v.  Atlantic  City,  89 
N.  J.  Eq.  875;  15  Am.  &  Eng.  Enc.  Law, 
p.  1047;  East  Hartford  v.  Hartford  Bridge  Co. 
10  How.  511.  18  L.  ed.  618:  Oregon  R  dt  Nav. 
Co.  V.  Oregonian  R.  Co.  180  U.  8.  1,  82  L.  ed. 
887;  Central  Transp.  Co.  v.  PxUman  Paiace 
Car  Co.  189  U.  8.  24.  85  L.  ed.  56;  Branch  v. 
Jesup,  106  U.  8.  469,  27  L.  ed.  279. 

The  appointment  of  the  receiver  was  dis- 
cretionary, and  unless  there  has  been  an  abuse 
of  that  discretion,  the  order  appointing  will 
not  be  reviewed  on  appeal. 

High,  Receivers,  §§  7,  26,  66;  Beach,  Re- 
ceivers. ^§  5.  7;  20  Am.  &  Eng.  Enc.  Law, 
pp.  18-20.  107,  108;  Rolfe  v.  Bumham,  110 
Mich.  660;  8  Pom.  Eq.  Jur.  §  1881;  United 
States  V.  Church  of  Jesus  Christ  of  L.  D.  S.  5 
Utah,  861;  OstranderY.  Weber,  114  N.  Y.  95. 
41  L.  R.  A. 


The  court  had  the  power  to  appoint  a  re- 
ceiver. 

This  is  clearly  a  suit  in  equitv.  A  part  of 
the  property  involved  consists  of  water  rights, 
the  right  to  take  tolls  and  other  franchises  and 
easements,  which  cannot  in  any  case  constitute 
the  subject-matter  of  an  action  in  ejectment. 

7  Enc.  PL  &  Pr.  p.  276  et  seq.,  and  cases 
cited;  Winona  Y.  Huff,  11  Minn.  119;  Cald- 
well V.  Fulton,  81  Pa.  488,  72  Am.  Dec.  760; 
Den,  Farley,  v.  Craig,  15  N.  J.  L.  191;  Han- 
cock V.  McAvoy,  151  Pa,  464,  18  L.  R.  A.  781; 
Northern  Tump.  Road  Go.  v.  Smith,  15  Barb. 
858;  Parker  v.  West  Coast  Pkg.  Co.  17  Or,  510, 
5  L.  R.  A.  61;  Wood  v.  Truckee  Tump.  Co.  24 
Cal.  488. 

The  party  taking  property  from  a  trustee 
steps  into  the  shoes  of  the  trustee,  and  himself 
becomes  a  trustee  of  the  property. 

1  Perry.  Tr.  4th  ed,  §  217,  and  cases  cited; 
2  Pom.  Eq.  Jur.  2d  ed.  §g  1044. 1058;  2  Perry, 
Tr.  4th  ed.  ^  828;  Mechanict^  Bank  v.  Seton, 
1  Pet.  299,  7  L.  ed.  152;  Cooley,  Const..  Lim. 
p.  250;  2  Dill.  Mun.  Corp.  4th  ed.  §§  575- 
677;  16  Am.  &  Eng.  Enc.  Law,  pp.  1064, 
1068;  Ransom  v.  Bool,  29  Iowa,  68,  4  Am. 
Rep.  196;  Alton  v.  lUinois  Transp.  Co.  12  111. 
88,  52  Am.  Dec.  475;  Menwetlier  v,  Garrett, 
102  U.  8.  477,  26  L.  ed.  197. 

The  existence  of  such  a  state  of  facts  makes 
it  imperative  that  an  accounting  be  had,  in 
order  to  properly  adjust  the  rights  between  the 
cestui  que  trust  and  trustee,  thereby  bringing 
the  case  exclusively  within  the  equitable  juria> 
diction  of  the  court;  and  no  special  prayer  is 
necessary  to  call  for  an  accounting  or  to  confer 
equitable  jurisdiction. 

Wood  V.  Brown,  84  N.  Y.  887;  Dyckman  v. 
Valiente,  42  N.  Y.  649. 

The  court  possessed  the  undoubted  power 
under  the  statutes  of  this  state  to  appoint  a  re- 
ceiver pendente  lite  to  preserve  the  property  in 
dispute  until  a  final  adjudication  is  had. 

8  Pom.  Eq.  Jur.  2d  ed.  1880>1886;  High, 
Receivers,  8d  ed.  §§6-9;  Beach,  Receivers,  §3. 

The  appointment  of  receivers  has  long  beea 
a  common  remedy  by  courts  of  equity  in  cases 
of  trusts,  either  express  or  implied,  as  against 
trustees  and  persons  occupying  fiduciary  rela- 
tions. 

Hii^h.  Receivers,  g  692;  Beach,  Receivers, 
§§  67,  486,  589,  598,  696;  Ladd  v.  Hartey,  21 
N.  H.  614 

This  action  is  brought,  among  other  things, 
to  vacate  a  fraudulent  purchase  of  trust  prop- 
erty. It  is  brought  by  the  vendor  as  required 
by  the  statute.  A  vendor  is  one  who  disposes 
of  property  for  a  consideration.  A  purchaser 
is  one  who  acquires  property  by  any  means 
except  by  descent. 

20  Am,  &  Enff.  Enc.  Law,  68-70,  and  notes; 
Bouvier,  Law  Diet,  title  Purchase;  2  Bl.  Com. 
p.  241. 

Ogden  City  owed  the  duty  to  its  inhabitants 
to  retain  and  control  its  water  system,  and  it 
had  no  power  to  transfer  that  duty  to  any 
other  corporation  or  individual;  and  nencethe 
contract  by  which  the  city  attempted  so  to  do 
is  ultra  vires  and  void. 

In  such  a  case  a  continuing  duty  rests  upon 
both  parties  to  the  contract  to  disaflSrm  it  at 
the  earliest  moment,  which  duty  is  not  dimin- 
ished by  the  lapse  of  years. 


1898.       OeDEN  City  t.  Beaa  Laks  &  Ritbb  Watbrwobes  &  Ibbioation  Co. 
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5  Thomp.  Corp.  §§  5998-fiOOO;  Thtmias  v. 
West  Jersey  R.  Co.  101 U.  S.  71. 86.  25  L.  ed.  960. 
953;  Pennsylvania  E.  Co.  v.  8t.  Louis,  A,  dk 
T,  H,  R,  Co.  118  U,  S.  290. 817.  30  L.  ed.  88, 94. 

An  interlocutory  order  appointing  a  receiver 
^ill  not  be  reversed  because  of  the  insufficiency 
of  the  complaint  to  state  a  cause  of  action,  as 
the  complaint  is  still  pending  in  the  trial  court, 
subject  to  amendment. 

Qray  v.  Oughton,  146  Ind.  285;  Johnson  v. 
San  Francisco  City  dt  County  Smpers.  Ct.  60  Cal. 
678. 

Z&ne»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  respondent  insists  that  the  order  appoint- 
ing a  receiver  is  not  a  final  judgment,  within 
the  meaning  of  §  9,  art.  8,  of  the  Constitution 
of  this  state.  That  section  declares  that  **from 
all  final  judgments  of  the  district  court  there 
shall  be  a  right  of  appeal  to  the  supreme  court." 
The  Bear  River  Irrigation  &  Ogden  Water- 
works Company  had  been  in  the  actual  pos- 
session of  the  water  system,  and  the  business 
transferred  to  the  receiver  by  the  order,  more 
than  seven  years  before  the  order  appointing 
the  receiver  and  depriving  it  of  its  possession 
of  the  properU  and  the  control  of  the  business 
was  made.  The  order  determined  finally  the 
rights  of  the  parties  to  the  possession  of  the 
property  in  dispute,  and  the  control  of  the  busi- 
ness, during  the  pendency  of  the  suit;  and  the 
right  to  collect  all  demands  due.  and  to  pay  all 
liabilities  incurred,  was  also  given  to  the  re- 
ceiver during  that  time.  When  the  court  shall 
finally  determine  the  rights  of  the  parties  with 
respect  to  the  property  and  business,  and  order 
them  turned  over  to  the  one  adjudged  to  be 
entitled,  the  order  appointing  the  receiver  will 
be  recognized  as  binding.  It  will  not  be  modi- 
fled,  added  to,  or  changed.  Before  that  time 
the  receiver  may  collect  and  add  to  the  fund, 
pay  out  a  portion  of  it.  and  he  will  then  de-  l 
liver  and  transmit  whatever  remains  to  the 
jierson  found  to  be  entitled.  The  order,  when 
made,  was  final,  as  to  the  appointment  of  the 
receiver.  No  further  action  of  the  court  was 
contemplated  with  respect  to  it.  Errors,  if 
any,  in  the  order,  can  only  be  reviewed  on  an 
appeal  from  it.  It  would  be  idle  to  review 
such  errors  after  the  duties  of  the  receiver 
shall  have  been  terminated, — after  the  order 
shall  have  spent  its  force.  Any  injury  to  the 
party  entitled  to  the  benefit  of  the  possession 
and  the  business  during  the  litigation  will  have 
been  sustained  before  that  time,  and  errors,  if 
any,  in  appointing  the  receiver,  will  have  ac- 
complished their  effects.  By  it,  important 
rights  were  taken  from  the  defendant  the  Bear 
River  Irrigation  &  Ogden  Waterworks  Com- 
pany, for  the  injurious  consequences  of  which, 
if  erroneous,  there  can  be  no  redress  without 
appeal  from  the  order.  In  determining  whether 
the  order  is  appealable,  we  must  consider  its 
effects  upon  the  rights  of  the  parties,  rather 
than  the  stage  of  the  litigation  at  which  it  was 
made.  While  some  of  the  authorities  bearing 
upon  the  question  cannot  be  reconciled,  we  are 
disposed  to  follow  those  supporting  an  appeal 
in  cases  like  this.  They  appear  to  l^  supported 
bv  the  better  reasons.  Barry  v.  Briggs,  22 
liich.  201;  Brown  v.  Ring,  77  Mich.  159;  Lewis 
y.  Oampau,  14  Mich.  458,  90  Am.  Dec.  245. 
41  L.  a  A. 


The  appellants  insist  that  the  order  appoint- 
ing the  receiver,  appealed  from,  is  erroneous; 
that  the  court  was  not  authorized,  under  the 
pleadings  and  the  evidence,  to  make  the  order. 
They  rely  upon  the  contract  of  August  6, 1889. 
between  the  city  of  Ogden  and  John  R.  Both- 
well,  and  the  transfers  bv  which  it  came  to  the 
Bear  River  Irrigation  &  Ogden  Waterworks 
Company,  and  the  resolutions  of  the  city 
council,  of  October  4, 1890,  purporting  to  turn 
over  and  transfer  to  the  Bear  Lake  &  River 
Waterworks  Company  the  Ogden  City  wa- 
terworks system.  They  insist  that  there- 
by the  latter  company  obtained  the  title 
to  the  Ogden  City  waterworks  system,  and 
the  right  to  furnish  water  to  the  city  and  its 
inhabitants,  and  the  use  of  its  streets  for  water 
pipes,  and  a  lease  for  the  full  time  that  Both- 
well  or  his  assigns  should  furnish  water  through 
the  waterworks  system  for  municipal  purposes; 
while  the  resi>ondent  claims  that  the  water- 
works system  and  the  water,  the  right  to  which 
is  in  dispute,  was  dedicated  to  the  use  of  the 
public,  and  that  the  city  authorities  could  not 
transfer  it  to  Bothwell,  or  to  the  defendants,  or 
either  or  any  of  them,  without  the  express  au- 
thority of  a  legislative  enactment,  and  that,  no 
such  authority  being  in  existence,  the  transfer 
relied  upon  oy  the  defendants  was  absolutely 
void.  If  the  defendants  are  right  in  their  con- 
tention, the  plaintiff  has  no  right  to  the  water 
system  or  water  right  in  dispute,  or  to  the  con- 
trol of  the  business,  and  the  appointment  of 
the  receiver  must  be  held  to  be  erroneous.  On 
the  contrary,  if  the  plaintiff  is  right  in  its  con- 
tention, or  we  can  say  from  the  pleadings  and 
evidence  upon  which  the  receiver  was  ap- 
pointed that  the  plaintiff  is  probably  right  in 
its  contention,  and  that  the  property  or  pro- 
ceeds of  the  business  was  in  danger  of  being 
materially  injured,  or  any  considerable  part  of 
it  was  in  danger  of  being  lost,  if  left  in  the 
hands  of  the  defendant,  the  Bear  River  Irriga- 
tion &  Ogden  Waterworks  Company,  during 
the  pendency  of  this  suit,  we  must  hold  that 
the  appointment  of  the  receiver  was  not  erro- 
neous. 

As  to  the  first  proposition  in  the  order  we  will 
consider  them.  Was  the  city  of  Ogden  author- 
ized to  enter  into  a  contract  transferrins  its 
rights  to  the  waters  and  system  in  question  to 
the  defendants,  or  either  of  them?  Ogden  City 
was  a  public  corporation,  and  its  authority  was 
limited  to  such  powers  as  were  expressly 
granted  by  statute,  and  such  as  might  be  neces- 
sary to  those  expressly  given.  Undoubtedly, 
water  distributed  to  a  city  and  its  inhabitants 
is  devoted  to  a  public  use.  and  the  entire  sys- 
tem, whether  consisting  of  reservoirs,  conduits, 
pipes,  or  other  means  used  to  accomplish  the 
delivery,  is  also  dedicated  to  the  same  use. 
The  charter  of  Ogden  City  contained  a  provi- 
sion authorizing  it  to  "purchase,  receive,  hold, 
sell,  lease,  convey,  and  dispose  of  property  real 
and  personal  for  the  benefit  of  the  city."  No 
authority  is  expressly  or  by  necessary  implica- 
tion given  to  convey,  transfer,  or  lease  to  a  pri- 
vate corporation,  or  other  person,  property 
used  by  the  public, — dedicated  to  a  public  use. 
The  control  and  management  of  property  ded- 
icated to  the  use  of  the  people  of  a  city  is  given 
for  their  benefit,  not  for  the  individual  benefit 
of  the  public  authorities.     A  public  corpora- 
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tioD  is  not  a  legal  entity  or  person,  whose  in- 
terests can  be  considered  separate  and  apart 
from  its  people.  It  is  but  an  instrumentality 
created  and  perpetuated  for  their  benefit.  Its 
officers  as  such  are  nothing  more  than  agents 
of  the  public.  They  must  act  within  the  scope 
of  their  authority.  Their  acts  outside  are  per- 
fectly impotent,  horn  a  legal  stand  point.  Their 
authority  and  control  of  the  property  and  rights 
of  the  corporation  used  by  the  people  are  not 
given  them  for  the  purpose  of  being  transferred 
to  private  corporations,  or  anyone  else,  to  ena- 
ble them  in  that  way  to  deprive  the  public  of 
its  use;  nor  can  the  city  authorities  devest  the 
city  of  its  rights  to  it,  and  in  that  way  rid  them- 
selves of  the  management  and  control  of  it  for 
the  city  and  its  inhabitants.  They  cannot  de- 
prive the  public  of  the  benefit  of  property 
rights  or  powers  affected  with  a  public  use  bj 
conveying  or  leasing  it  to  others,  unless  their 
charter  specially  authorizes  it,  though  such 
other  corporation  or  person  may  undertake  to 
give  the  public  the  use  of  it  for  compensation 
deemed  reasonable.  Such  officers  are  selected 
by  the  people,  to  whom  they  are  responsible, 
and  they  may  be  removed  and  superseded  bj 
others.  While  the  use  of  public  property  is 
controlled  and  managed  by  public  officers, 
whatever  compensation  is  received  goes  into 
the  public  treasury ;  and,  if  the  compensation 
exceeds  the  actual  cost,  the  public  gets  the 
benefit  of  the  surplus  or  net  income.  When 
property  whose  use  is  devoted  to  the  public  is 
conveyed  or  leased  to  private  corporations, 
though  a  contract  may  require  its  use  to  be 
given  to  the  public  for  a  reasonable  remunera- 
tion, the  public,  to  a  great  extent,  loses  its  con- 
trol over  it,  and  any  net  income  realized  goes 
into  the  hands  and  pockets  of  private  parties. 
In  fact,  such  parties  cannot  give  the  use  of 
their  property  to  the  public  for  the  actual  cost 
of  it,  and  the  actual  expense  of  the  business, 
as  in  this  case.  They  must  have  profits,  and 
it  is  to  the  interest  of  such  parties  to  make  the 
profits  or  net  income  as  large  as  public  officials 
will  consent  to  make  it.  The  people  usually 
get  fleeced  when  the  city  places  its  waterworks 
in  the  hands  of  private  parties.  Public  spirited 
men  are  not  at  all  times  free  from  the  undue 
influence  of  self-interest.  Their  disposition  to 
favor  the  public  is  not  equal  to  their  inclina- 
tions to  favor  themselves.  Such  are  the  lean- 
ings of  human  nature,  even  when  engaged  in 
public-spirited  projects.  A  city  sometimes  has 
on  hand  personal  and  real  property  not  devoted 
to  the  use  of  the  public.  Fire  engines,  horses, 
or  other  personal  property,  may  become  ua- 
suited  to  the  use  for  which  they  were  designed, 
and  be  replaced,  and  cease  to  be  used.  Iniblic 
buildings  may  become  unfit  for  the  public  use, 
and  for  sufficient  reasons  the  city  may  not  wish 
to  build  on  the  same  lot;  and  such  buildings, 
and  the  lots  upon  which  they  stand,  may  be  do 
longer  used  by  the  public.  The  city  from  time 
to  time  may  have  other  classes  of  property  that 
has  ceased  to  be  used,  or  is  not  used  by  the 
public.  All  such  property  of  a  municipal  cor- 
poration, not  devoted  to  the  public  use,  may  be 
sold  or  leased  under  the  general  authority  to 
sell  or  lease,  as  the  public  welfare  may  demand. 
Such  property  may  be  converted  into  money 
or  other  things,  and  in  that  form  devoted  to  the 
use  of  the  public.  But  property  devoted  to  a 
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public  use  cannot  be  sold  or  leased  without 
special  statutory  authority.  It  follows  that  the 
writing  purporting  to  grant  to  John  R.  Both- 
well  the  right  of  Ogden  City  to  furnish  water 
to  it  and  its  inhabitants,  and  to  lease  to  him  its 
water  rights,  as  long  as  he  or  his  assigns  should 
furnish  water  to  it,  and  the  resolution  of  its 
city  council  purporting  to  turn  over  to  the  Bear 
Lake  &  River  Waterworks  Company  the  wa- 
terworks system  of  the  city,  were  absolutely 
void,  because  made  without  authority  of  law. 
Huron  Waterworks  Co,  v.  Huron,  7  S.  D.  9,  80 
L.  R.  A.  848;  5  Thomp.  Corp.  §  5880;  5  Am. 
&  Eng.  Enc.  Law,  p.  1068. 

It  appears  from  the  pleadings  in  the  record 
that  about  seven  years  intervened  after  the 
corporate  defendant  took  actual  possession  un- 
der the  void  grant  and  lease,  before  this  suit 
was  instituted,  and  that  nearly  all  of  the  pipes 
and  other  parts  of  the  water  system  delivered 
to  the  corporate  defendants  by  the  plaintiff  had 
been  replaced,  and  that  the  distributive  system 
had  been  greatly  added  to  and  extended;  that 
the  Bear  River  Irrigation  &  Ogden  Water- 
works Company  had  expended  more  than 
$269,925.80  in  replacing  the  old  system,  and  in 
adding  to  and  extending  it;  that  the  replace- 
ment of  such  new  system  at  this  time  would 
cost  that  amount.  While  we  are  of  the  opin- 
ion that  the  attempted  transfer  of  the  old  water- 
works system  by  the  plaintiff,  and  the  leasing 
of  its  water  right,  were  invalid,  and  the  city 
of  Ogden  must  be  neld  to  be  the  owner  and  enti- 
tled to  the  possession  and  control  of  the  re- 
maining portion,  the  possession  of  which  it 
transferred  to  the  corporate  defendants,  and 
that  it  is  the  owner  and  entitled  to  the  posses- 
sion and  control  of  the  water  right,  notwith- 
standing the  lease  to  Bothwell  and  his  assigns, 
we  do  not  deem  it  necessary  on  this  appeal  to 
determine  the  rights  and  interests  of  the  re- 
spective parties  to  and  in  so  much  of  the  pres- 
ent system  constructed  by  the  corporate  de- 
fendants, or  either  of  them.  Such  rights  can 
be  more  satisfactorily  determined  in  the  light 
of  all  the  evidence  upon  the  final  trial.  The 
relative  rights  of  the  parties  with  respect  to  so 
much  of  the  new  system  as  replaced  the  old 
may  be  distinguished  from  their  rights  with  re- 
spect to  so  much  of  the  system  as  consists  of 
additions  to  and  extensions  of  the  old.  The 
right  and  interest  of  the  plaintiff  to  and  in  that 
portion  of  the  system  which  the  Bear  River 
Irrigation  and  Ogden  Water- Works  Company 
built  during  the  time  it  was  in  possession  and 
control  is  not  sufficiently  manifest  and  proba- 
ble from  the  proof,— particularly  their  right 
and  interest  in  and  to  so  much  of  the  plant  and 
system  consisting  of  additions  and  extensions. 
Nor  was  the  danger  of  loss,  removal,  or  ma- 
terial injury  sufficiently  established  to  author- 
ize the  court  to  take  the  possession  of  the  en- 
tire water-works  system  and  business  from  the 
defendants,  and  place  it  in  the  hands  of  a  re- 
ceiver. The  property  involved  consisted  of  a 
reservoir,  conduits,  and  water  pipes  buried  in 
the  ground,  and  fire  hydrants  and  other  instru- 
mentalities connected  with  them.  The  defend- 
ants are  not  likely  to  lose,  remove,  or  materi- 
ally injure  these;  and  it  does  not  appear  from 
the  evidence  that  business  pertaining  to  the 
waterworks  has  been  neglected  or  mismanaged 
by  the  corporate  defendants,  or  either  of  them. 
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The  order  of  the  court  below  appointing 
Thomae  D.  Dee  receiver  is  reversed,  and  the 
<GauBe  is  remaoded,  with  directions  to  order  a 
return  of  the  property  to  the  Bear  River  Irri- 
^tion  &  Ogden  Waterworks  Company. 

Costs  are  awarded  to  the  appellants. 

Barteh,  J. :  I  concur  in  the  judgment  of 
leversal,  directing  the  property  to  be  returned 
to  the  defendant  company. 

Miner*  J.,  concurring  in  part: 

I  concur  in  the  opinion  of  the  Chief  Justice, 
in  so  far  as  it  directs  a  reversal  of  the  order 
appointing  a  receiver.  This  beiog  an  appeal 
from  an  order  appointing  a  receiver,  the  ques- 
tion as  to  the  validity  of  the  writing  and  con- 
tract between  the  city  of  Ogden  and  the  Bear 
Lake  &  River  Waterworks  Company,  and  of 
the  resolution  of  the  city  council  purporting  to 
turn  over  to  the  Bear  Lake  &  River  Water- 
works Company  the  waterworks  system  of 
the  city  of  Ogden,  are  not  properly  before  this 
•court,  upon  this  appeal,  for  determination. 
Upon  the  final  hearing  many  questions  not 
heretofore  presented  to,  or  passed  upon  by,  the 
trial  court,  may  arise;  and  until  that  time,  in 
my  opinion,  a  decision  upon  questions  not  neces- 
sary for  the  determination  of  the  question  at 
issue,  or  upon  the  merits  of  the  case,  should  be 
withheld.  At  the  time  this  court  denied  the 
application  made  in  this  case  for  a  writ  of  cer- 
tiorari, and  permitted,  without  argument,  an 
appeal  to  be  taken  from  the  order  appointing 
a  receiver,  the  case  of  United  States  v.  Churdi 
of  Jesus  Christ  of  L.  B,  8.,  decided  by  the  ter- 
ritorial  supreme  court,  and  reported  in  5  Utah, 
894,  holding  that  an  appeal  would  not  lie  from 
an  order  appointing  a  receiver,  had  not  been 
called  to  the  attention  of  this  court.  So  far  as 
the  present  case  is  concerned,  the  determina- 
tion of  that  question  is  the  law  of  this  case. 
But  whether  an  appeal  will  lie  from  an  order 
appointing  a  receiver  in  all  cases  is  a  question 
upon  which  I  have  serious  doubts,  under  the 
decisions  of  this  court,  and  the  authorities 
cited.  I  expressly  refrain  from  assenting  to 
the  doctrine  laid  down  in  the  opinion  of  the 
Chief  Justice  upon  this  subject. 


John    HAGUE,   RespU, 
l^EPHI  raRIGATION  COMPANY,  Appt, 
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'^l.  Where  the  allegations  of  a  eom- 
plalntin  a  rait  brooflrht  to  determine 
the  plaintilPs  rigrht  to  the  nee  of  water 

of  a  strenm  state,  in  general  terms,  a  cause  of  ac- 
tion by  Alleging  clearly  and  dlstlDCtly  ownership. 
Invasion  of  rtgrhts,  and  injury,  without  distinct 
allegations  of  how  plaintiff  became  the  owner  of 
a  water  right,  whether  by  appropriation,  adverse 
1  user,  or  purchase,  plaintUTs  title  can  be  shown 

*Headnotes  by  Bartch,  J. 


Note.— As  to  prior  appropriation  of  water,  see 
wjie  to  Isaacs  v.  Barber  (Wash.)  80  L.  R.  A.  666;  as 
to  change  in  use  of  water,  see  note  to  McOuire  v. 
Brown  (Oal.)  80  L.  B.  A.  884. 
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by  proof,  and  the  allegations  will  be  sufficient  to 
withstand  a  general  demurrer, 

2.  Where  a  party  diverts  the  water  of  a 
fltreaniy  the  appropriation,  intention  of  the  ap- 
propriator,  use,  and  beneficial  purpose  are  the 
tests  which  determine  the  rights  acquired,  and,  if 
more  water  is  diverted  than  is  necessary  for  the 
beneficial  purpose  intended,  the  excess  may  be 
appropriated  by  a  subsequent  appropriator  for  a 
useful  purpose. 

8.  Where  parties  have  diverted  the 
waters  of  a  stream  for  domestie  and 
irri^^tion  purposes  in  larfrer  quantities  than 
necessary  for  their  use.  the  owner  of  a  mill  may 
appropriate  the  excess  for  manufacturing  pur- 
poses to  an  extent  necessary  for  his  use. 

4*  Where  a  prior  appropriator  of  water 
merely  chan^^es  the  place  of  diversion 
without  causing  injury  to  a  subsequent  appro- 
priator, the  subsequent  appropriator  has  no 
cause  of  complaint,  but,  if  the  prior  and  subee- 
qentappropriators  are  each  entitled  to  a  certain 
portion  of  the  stream,  neither  can  change  the 
place  of  diversion  so  as  to  injuriously  affect  the 
rights  of  the  other. 

5.  Thefkilore  to  make  a  finding^  on  an 
issne  is  not  a  reversible  error,  where  the 
finding,  under  the  facts  and  circumstances  dis- 
closed by  the  evidence,  would  necessarily  have 
been  prejudicial  to  the  appellant,  and  the  facts 
found  are  sufficient  to  sustain  the  decree. 

6.  In  a  eaose  in  equity,  when  there  is 
ample  proof  in  the  record,  unassailed,  to  sup- 
port and  justify  the  findings  and  decree,  it  is  not  • 
necessary  for  the  appellate  court  to  determine 
the  competency  of  evidence  which  cannot  affect 
the  decree. 

(March  16, 1B88.) 

APPEAL  bv  defendant  from  a  judgment  of 
the  District  Court  for  the  Fifth  District  in 
favor  of  plaintiff  in  an  action  brought  to  quiet 
plaintiff's  title  to  the  use  of  certain  water  and 
to  enjoin  defendants  from  interfering  there- 
with.    Affirmed. 

Statement  by  Bartch,  J. : 

This  is  a  controversy  over  the  use  of  the 
water  of  Salt  Creek,  in  the  town  of  Nephi,  the 
plaintiff  claiming  the  right  to  the  use  of  a  cer- 
tain portion  thereof  for  manufacturing  pur- 
poses, and  the  defendant  the  right  to  divert  a 
part  of  such  portion,  for  the  purposes  of  irriga- 
tion, before  its  subjection  to  the  plaintiff's  use. 
It  appears  from  the  testimony  that  in  1851  the 
town  of  Nephi  was  settled  by  nineteen  fami- 
lies, and  in  the  following  year  the  water  of 
Salt  creek  was  divepled  from  its  natural  channel 
for  culinary,  domestic,  and  agricultural  pur- 
ix)se8.  In  1852,  one  Baxter,  plaintiff's  prede- 
cessor in  interest,  built  a  gristmill,  locating  it 
on  the  stream  above  all  the  points  where  water 
had  been  diverted.  The  next  year,  on  account 
of  trouble  with  the  Indians,  the  mill  was 
moved  into  the  town,  and  located  on  a  ditch. 
In  1854,  it  was  reconstructed,  and  it  appears 
thereafter  a  ri^ht  of  way  to  carry  water  to  the 
mill  was  obtained  from  the  town,  and  about 
1860  the  mill  race  was  moved  from  a  ditch  and 
connected  with  the  stream.  In  this  location 
the  mill  and  ils  race  have  remained  ever  since. 
When  the  plaintiff  became  its  owner  two 
ditches  for  irrigation  and  culinary  purposes 
had  been  taken  out  above  the  mill,  but  the  wa- 
1  ter  to  supply  it  was  permitted  to  flow  down 
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the  stream,  and,  after  passing  through  it  was 
diverted  and  used  for  the  purpose  or  irrigating 
a  laree  body  of  land.  In  1862  the  plaintiff 
became  the  owner  of  the  mill  property  and  the 
appurtenances  by  purchase.  He  then  recon- 
structed the  mill,  as  it  now  stands,  but  no  par- 
ticular chancre  was  made  in  the  race,  which 
was  about  4  feet  10  inches  wide  on  the  inside, 
and  2  feet  in  depth,  and  the  water  flowing 
therein  about  18  inches  deep.  The  inclination 
of  the  race  remained  the  same  ever  since.  At 
no  time  since  18H2,  except  within  the  last  Ave  or 
six  years,  when  the  alleged  wrongful  diversions 
were  made,  was  there  more  than  one  third  of 
the  water  of  the  stream  diverted  above  the  mill. 
Up  to  the  time  of  such  diversions  there  was 
always  more  water  in  the  stream,  except  during 
July,  August,  and  September  of  each  year, 
than  was  necessary  to  run  the  mill.  At  least 
15  inches  in  depth  of  water,  flowing  in  the 
race,  is  required  to  operate  it  at  full  capacity. 
Prior  to  the  alleged  wrongs,  the  owner  could 
always  run  his  mill  to  advantage,  in  the  manu- 
facture of  flour,  chop,  etc. ,  except  that  in  some 
seasons,  from  July  to  October,  a  portion  of  the 
irrigation  season,  he  could  not  run  it  at  full 
head  on  account  of  scarcity  of  water.  Be- 
fore the  commission  of  the  alleged  wrongs  the 
defendant,  it  appears,  never  disputed  the  plain- 
tiff's right  to  the  water,  nor  refused  him  water 
for  mill  purposes.  During  the  last  Ave  or  six 
years,  before  the  commencement  of  this  action, 
•however,  the  defendant  not  only  refused  to 
permit  the  plaintiff  to  use  the  water  to  which 
he  claimed  to  be  entitled,  but  asserted  the  right 
to  change  the  place  of  use,  and  to  divert  such 
water  above  the  mill  whenever  it  chose  to  do 
so,  although  the  effects  of  such  change  and  di- 
version woul(^  be  to  prevent  the  operation  of 
the  mill  to  the  plaintiff's  injuiy.  Respecting 
the  taking  of  the  water  and  its  effect  on  his 
manufacturing  business,  the  plaintiff  testified: 
"They  haven't  taken  much  notice  of  me  the 
last  few  years.  They  would  take  all  the  water 
sometimes,  and  sometimes  they  would  not, 
just  as  it  would  suit  them.  The  effect  of  this 
taking  wa*er,  on  the  mill,  was  that  it  would 
drive  customers  away.  I  have  been  de- 
prived of  water  to  the  extent  that,  where  I 
used  to  run  about  a  hundred  bushels,  the 
capacity  of  the  mill  in  a  day  and  a  night,  for 
these  last  five  or  six  years  I  could  not  run  ten. 
This  last  fall  I  could  not  grind  ten."  It  fur- 
ther appears  that  since  the  commission  of  the 
acts  complained  of  much  more  land  has  been 
irrigated  from  ditches  taken  out  above  the  mill 
than  was  irrigated  from  the  same  sources  be- 
fore. For  many  years  the  gristmill  in  question 
was  the  only  one  in  that  vicinity,  and  it  ap- 
X)ears,  after  plaintiff  had  purchased  it,  in  con- 
sequence of  his  objections  to  diverting  water 
above  it,  a  large  portion  thereof  was  turned 
down  the  stream,  and,  after  flowing  through 
the  mill,  was  diverted  below  it,  for  the  pur- 
poses of  irrigation.  The  mill  was  built  in  the 
center  of  the  town  in  1854,  and  was  afterwards, 
in  1862,  rebuilt  at  or  near  the  same  place.  It 
was  operated  regularly  and  profitably  before 
the  alleged  wrongful  diversion  of  the  water, 
and  the  mill  race  has  had,  at  all  times,  about  the 
same  capacity  for  carrying  water,  and  no  con- 
troversy arose  over  the  plaintiff's  right  to  the 
use  of  water  for  his  manufacturing  purposes 
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until  the  defendant  diverted  it  so  as  to  prevent 
it  from  flowing  through  the  mill.  This  suit 
was  brought  to  ascertain  and  determine  the 
plaintiff's  right  to  the  use  of  the  water,  to 
have  his  title  thereto  quieted,  and  to  have 
the  defendant  and  its  agents  restrained  from 
diverting  away  from  his  mill  any  portion  of 
the  water  to  which  he  may  be  entitled.  The 
defendant  filed  a  demurrer  to  the  complaint,, 
but  it  was  overruled,  and  at  the  trial  the  court 
by  decree  granted  to  plaintiff  the  relief  asked. 
'Thereupon  the  defendant  appealed. 

Messrs,  F.  W.  Chappell  and  MoyIe«. 
Zane,  ft  Costi^an,  for  appellant: 

The  inhabitants  of  Kephi  appropriated  all 
the  stream.  When  did  plaintiff's  adverse  use 
accrue? 

The  use  must  be  adverse;  that  is  to  say,  in- 
consistent with  the  rights  of  him  against  whom 
the  claim  is  made.  There  must  be  a  clear  in- 
vasion of  the  rights  of  the  party  against  whom 
the  claim  is  made;  that  is,  an  invasion  of  his 
rights  which  would  have  entitled  him  to  an 
action,  or  which  he  could  have  prevented. 

28  Am.  &  £ng.  £nc.  Law,  p.  1005,  and  cases- 
cited  in- notes;  Cou  v.  Clough,  10  Cal.  845:  Alta 
Land  <fe  Water  Co,  v.  Hancock,  85  Cal.  219. 

Such  use  must  not  be  permissive. 

Ball  V.  Kehl,  95  Cal.  606;  Boynton  v.  Long- 
ley,  19  Nev.  69;  Feliz  v.  Los  Angeles,  58  Cal. 
73;  Betl  v.  Sausalito  Land  d  Ferry  Co.  (Cal.) 
88  Pac.  449;  Coalter  v.  Hunter,  4  Rand.  (Va.) 
58,  15  Am.  Dec.  726. 

Unless  acquiescence  is  shown,  no  adverse 
use  can  arise. 

12  Am.  &  En^.  Enc.  Law,  pp.  1007-1009. 

Where  water  is  used  for  domestic  and  irri- 
gation purposes,  the  place  of  diversion  can  al- 
ways be  changed. 

Last  Chance  Min.  Co,  v.  Bunker  Hill  dt  8, 
Min.  dt  d  Co.  49  Fed.  Rep.  480;  Full^  v. 
Swan  River  Placer  Min.  Co,  12  Colo.  12;  Greer 
V.  Heiser,  16  Colo.  806;  IlameUiy.  Irish,  96 
Cal.  214;  Wodman  v.  Oarringer,  1  Mont.  586; 
Kidd  V.  Laird,  15  Cal.  161,  76  Am.  Dec.  472; 
Davis  V.  Oale,  82  Cal.  26,  91  Am  Dec.  554. 

It  is  the  duty  of  the  court  to  find  upon  all 
issues  in  the  cause,  and  its  failure  to  do  so  ia 
error. 

Phippsv.  Harlan,  58  Cal.  87;  Swijt  v.  Can- 
atan,  52  Cal.  417;  Billings  v.  EvereU,  52  CaL 
661;  Baggs  v.  8miih,  58  Cal.  88;  Boeding  v. 
Perasso,  62  Cal.  515. 

The  decree  is  absolutely  uncertain  and  in- 
definite. It  is  made  dependent  upon  a  mill 
race  which  may  be  burned  down  to-morrow, 
and  another  litigation  would  be  necessary  to 
determine  the  slope  of  this  race. 

Nephi  Irrig.  Co.  v.  Vickers,  15  Utah,  874; 
Smith  V.  Phillips,  eVlAh,  876;  Holmany.  Pleas- 
ant Qrove  City,  8  Utah,  78;  LaJcende  DiteJi  Co. 
V.  Crane,  80  Cal.  181. 

Messrs.  Rawlins,  Thurmaa,  Hurd,  At 
Wedgwood  and  John  B.  Milnert  for  re- 
spondent: 

The  ultimate  fact  of  ownership  and  contin- 
uous use  was  alleged  clearly  and  explicitly. 
This  is  all  that  is  required  In  pleading  owner- 
ship. 

Campbell  v.  Taylor,  8  Utah,  325;  Parley's^ 
Park  Silver  Min.  Co.  v.  Kerr,  180  U.  8.  256, 
82  L.  ed.  906;  Ely  v.  Ifew  Mexico  dt  A.  B.  Co^ 
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129  U.  8.  291,  32  L,  ed.  688;  Turner  v.  WhiU, 
78  Cal.  299;  Qarwood  v.  HaBiings,  88  Cal.  216; 
Payve  V.  TreadweU,  16  Cal.  842;  2  Estee,  PI. 
p.  173. 

If  defend&Qt  had  desired  a  more  specific  al- 
legation as  to  the  character  of  plaintiff's  own- 
ership it  should  have  been  demurred  speci- 
ally. 

Hener  v.  MilUr,  77  Cal.  192. 

The  appropriation  may  be  for  agriculture,  or 
it  may  be  for  domestic  use.  or  it  may  be  for 
manufacturing  purposes.  The  act  of  Congress 
passed  July.  1866,  places  appropriations  for 
these  purposes  upon  an  equal  footing. 

1  Corop.  Laws  1888,  ^  407,  p.  210;  Kinney, 
Irrigation,  §  150,  and  cases  cited. 

The  appropriator  of  water  to  be  used  at  a 
specified  place  for  the  purpose  of  operating  ma- 
chinery and  other  works,  after  so  using  and 
returning  it  to  its  original  channel,  cannot 
change  the  place  of  use  to  the  damage  of  a 
subsequent  appropriator  lower  down  the 
stream. 

Last  Chance  Min,  Co.  v.  Bunker  HUl  A  8. 
Min,  &  C.  Co.  49  Fed.  Rep.  480:  Proctor  v. 
Jennings,  6  Nev.  88.  8  Am.  Rep.  240;  Ortman 
V.  Dixon,  13  Cal.  86;  Butte  Table  Mountain 
Ditch  Co.  V.  Morgan,  19  Cal.  609;  Junkans  v. 
Bergin,  67  Cal.  267;  Lobdell  v.  Simpeon,  2  Nev. 
278.  90  Am.  Dec.  537;  Kinney,  Irrigation, 
^$  154,  886.  and  cases  cited;  Black's  Pomeroy, 
Water  Riebts,  §  74;  Columbia  Mining  Go.  v. 
Hotter,  1  ll^ont.  298. 

A  finding  is  not  necessary  unless  the  issue  is 
material. 

Hayne,  New  Trial  &  Appeal,  ^  240,  and 
cases  cited;  Louvall  v.  Oridley,  70  Cal.  507. 

A  conveyance  of  the  mill  conveyed  the 
water  right  as  appurtenant. 

McDonald  yf.  Bear  River  d  A.  Water  d  Min. 
Co,  13  Cal.  220;  Qtnocehio  v.  Amador  Canal  db 
Min,  Co.  67  Cal.  498. 

Barteh,  J.,  delivered  the  opinion  of  the 
court: 

It  is  insisted  by  the  appellant,  at  the  outset, 
that  the  complaint  fails  to  state  a  cause  of  ac- 
tion, and  that  its  demurrer,  by  which  this 
point  was  raised,  ought  to  have  been  sustained. 
The  objection  seems  to  be  that  it  does  not  plead 
the  acquisition  of  an^  right  in  the  stream,  on 
the  part  of  the  plointiff,  either  by  appropria- 
tion or  by  adverse  user.  It  is  alleged,  in  effect 
that,  for  a  period  of  more  than  thirty  years 
prior  to  the  commeqcement  of  this  action,  the 
plaintiff,  his  grantors  and  predecessors  in  in- 
terest, operated  and  were  the  owners  of  a  grist 
mill,  located  in  Nephi.  on  Salt  creek,  and 
during  such  period  were  the  owners  of  a  sufii- 
cient  water  right  in  the  stream  to  operate  it; 
that  they  had  the  free  and  uninterrupted  use  of 
the  water  during  that  period,  except  the  inter- 
ference therewitn  by  the  defendant  since  1894; 
that  during  1894.  and  since,  the  defendant 
wrongfully  and  unlawfully  diverted  water 
from  the  mill  which  was  necessary  to  operate 
it,  causing  injury  to  the  plaintiff;  and  that  it 
threatens  to  continue  to  do  so.  Ownership, 
invasion  of  right,  and  injury  are  clearlv  and 
distinctly  alleged,  and  a  cause  of  action  is 
stated,  at  least,  in  general  terms,  although 
there  i^  no  distinct  allegation  as  to  how  the 
plaintiff  became  the  owner  of  the  water  right, 
41  U  R.  A. 


— whether  by  appropriation,  adverse  user,  or 
purchase.  Under  the  general  allegations,  this 
could  be  shown  by  proof.  If  the  defendant 
desired  a  more  specific  and  definite  allegation 
of  ownership,  showing  the  nature  thereof,  its 
remedy  was  by  proper  pleading.  Having^ 
failed  In  this,  it  cannot  now  be  heard  to  com- 
plain. Mangum  v.  Bullion  Beck  db  V,  Min. 
Co.  15  Utah,  535.  We  are  of  the  opinion  that 
the  allegations  of  the  complaint  are  sufficient  to 
withstand  a  general  demurrer. 

Counsel  for  the  appellant  next  insists  that  the 
findings  and  decree  are  * 'wholly  wrong  in 
basing  the  plaintiff's  rights  upon  his  adverse 
use  of  the  water."  there  t>eing  no  evidence 
showing  such  use.  This  assumption  that  the 
plaintiff's  rights  are  based  on  adverse  user  is 
warranted  neither  by  the  pleadings  nor  by  the 
findings  and  decree.  In  his  complaint  hia 
rights  are  based  upon  ownership  since  about 
1852,  the  time  hepbi  was  settled  and  the 
first  mill  erected.  From  the  findings  of  fact  it 
appears  that,  by  certain  conveyances,  executed 
to  him  by  persons  owning  a  right  to  use  of 
water  of  Salt  creek  for  milling  purposes,  and 
by  actual  appropriation  and  use  thereof,  the 
plaintiff  became  the  owner  of  the  right  to  use 
a  portion  of  the  waters  of  that  stream,  and  ever 
since  has  been  the  owner  thereof,  and  used  the 
same  to  operate  his  gristmill,  and  so  used  it 
until  interrupted  by  the  acts  of  the  defendant 
of  which  he  complains.  The  decree  on  this 
point  is  in  harmony  with  the  findings.  Thua 
plaintiff's  right  is  evidently  based  upon  appro- 
priation, purchase,  and  use. 

But  it  is  contended  that  all  the  water  of  Salt 
creek  was  appropriated  for  irrigation,  do- 
mestic, and  culinary  purposes  by  the  first 
settlers  of  Nephi.  in  1852,  before  the  first  mill 
was  built,  and  from  this  it  is  argued  there  was 
no  water  flowing  in  the  stream  which  was  sub- 
ject to  appropriation  by  the  owners  of  the  mill, 
and  that  consequently  their  use  of  the  water 
was  simply  permissive,  and  ripened  into  no 
right  which  the  owner  could  enforce  in  law. 
It  may  be  that  the  nineteen  families,  who  in 
1851  or  1852  first  settled  the  town  of  Nephi.  in 
beginning  to  reduce  a  few  arid  acres  of  land  to 
a  state  of  cultivation  and  productiveness,  ap- 
propriated, as  stated  by  some  of  the  witnesses, 
or  attempted  to  do  so,  for  agricultural,  domes- 
tic, and  culinary  purposes,  all  the  waters  of 
Salt  creek,  a  stream  which  has  since  been  found 
to  be  amply  sufficient  to  supply  a  town  of  con- 
siderable population,— hundreds  of  families,— 
for  the  same  purposes,  and,  in  addition  thereto 
to  irrigate  large  bodies  of  arid  lands.  Possibly 
with  the  limited  knowledge  of  irrigation  in 
those  days,  those  few  people,  in  an  attempt  to 
irrigate  their  lands,  turned  all  the  water  of  the 
stream  out  of  its  natural  channel,  and  thought 
they  appropriated  it;  but  even  if  such  be  the 
fact,  it  does  not  necessarily  follow  that  it  was 
all  "appropriated,"  within  the  legal  sense  of 
the  term.  Appropriation  of  water  does  not 
mean  merely  the  diverting  of  it,  but  includes 
its  use  for  some  beneficial  purpose.  The  ap- 
propriation, intention  of  the  appropriator,  use, 
and  beneficial  purpose,  are  the  tests  which  de- 
termine the  rights  acquired  by  the  diversion  of 
a  stream.  This  is  so  under  the  statutes,  and 
the  use  may  be  for  domestic  purposes,  ir- 
rigating lands,  propelling  machinery,  and  the 
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like;  that  is,  the  water  may  be  applied  to  aDV 
useful  purpose.  Utah  Comp.  Laws  1888, 
%  2780  (14  Stat,  at  L.  258). 

The  object  aud  intention,  under  the  law,  in 
•diverting  water,  must  be  to  apply  it  to  some 
useful  purpose,  and,  if  by  means  of  ditches 
more  is  diverted  than  is  necessary  for  such 

Surpose,  the  excess  cannot  be  regarded  as  a 
iversion  for  a  useful  purpose;  for,  as  matter 
of  fact,  such  excess  merely  runs  to  waste,  and 
its  diversion  cannot  result  in  a  vested  ri^ht. 
If,  therefore,  A,  who  owns  and  intends  to  irri- 
gate but  1  acre  of  land,  diverts  all  the  water  of 
a  natural  stream,  which  is  sufficient  to  irrigate 
2  acres,  he  obtains  a  right  onlv  to  sufficient 
water  to  irrigate  his  1  acre,  and  B,  who  also 
•owns  an  acre,  may  appropriate  the  excess.  If. 
in  this  arid  region,  the  law  were  otherwise,  it 
would  be  a  menace  to  the  best  interests  of  the 
state  as  well  as  to  its  citizens,  because  it  would 
enable  a  few  individuals,  or  association  of  indi- 
Tiduals,  by  diversion  of  water  in  excess  of  use, 
to  greatly  limit  the  area  of  the  public  domain 
which  could  be  cultivated,  and  thus  deprive 
the  state  of  its  revenue,  and  citizens  of  homes 
within  its  borders.  This  is  exemplified  in  the 
•case  at  bar,  where  nineteen  families  settled 
upon  public  lands,  and  are  now  represented  as 
then  having,  in  cultivating  a  comparatively 
few  acres  of  land,  diverted  all  the  water  of  the 
stream,  which  was  then  and  is  now  sufficient 
to  irrigate  thousands  of  acres,  and  to  supply 
■the  inhabitants  of  the  city  of  Nephi  with  water 
for  culinary  and  domestic  purposes.  No  such 
extravagance  in  the  use  of  water  was  ever  in- 
tended by  the  enactment  of  the  laws  relating  to 
the  appropriation  and  use  of  water  in  the  arid 
belt  of  the  country.  The  extent  of  the  appro- 
priation is  limited,  no  matter  how  much  water 
may  have  been  diverted,  to  the  quantity  neces 
«ary  for  the  purposes  for  which  the  appropria- 
tion is  made,  and  the  intention  to  apply  it  to 
«ome*  useful  purpose,  without  unnecessary  de- 
lay, must  also  appear,  in  order  to  confer  upon 
the  appropriator  a  vested  right  thereto.  If 
there  is  no  intention  on  the  part  of  the  appropri- 
ator, to  apply  the  water  to  such  purpose,  within 
«  reasonable  time,  there  is  no  valid  appropria- 
tion, and  the  water  remains  subject  to  appro- 
priation by  others.  So,  where  there  is  more 
diverted  than  is  necessary  for  the  object  of  the 
Appropriation,  there  can  be  no  intention  to  ap- 
ply the  excess  to  a  useful  purpose,  and  such 
excess  remains  subject  to  appropriation.  In 
Kinney,  Irrigation,  §  150,  it  is  said:  'This 
intention  goes  to  the  very  foundation  of  the 
act  of  appropriation,  and  must  be  evidenced  by 
A  constancy,  or  steadfastness  of  purpose  or 
labor,  as  is  usual  with  men  engaged  in  like  en- 
terprises, who  desire  a  speedy  accomplishment 
of  their  designs."  In  Ortman  v.  Dixon^  18 
Gal.  84,  it  was  said:  "The  measure  of  the 
right,  as  to  extent,  follows  the  nature  of  the 
appropriation  or  the  uses  for  which  it  is  taken. 
The  intent  to  take  and  appropriate  and  the  out- 
ward act.  go  together.  If  we  concede  that  a 
man  has  right  by  mere  priority  to  take  as  much 
water  from  a  running  stream  as  he  chooses,  to 
be  applied  to  such  purposes  as  he  pleases,  the 
•question  still  arises.  What  did  he  choose  to  take? 
And  this  depends  upon  the  general  and  par- 
ticular uses  be  makes  of  it.  If,  for  instance,  a 
man  takes  up  water  to  irrigate  his  meeulow  at 
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certain  seasons,  the  act  of  appropriation,  the 
means  used  to  carry  out  the  purpose,  and  the 
use  made  of  the  water  would  qualify  his  right 
of  appropriation  to  a  taking  for  a  specific  pur- 
pose, ana  limit  the  quantity  to  that  purpose, 
or  to  so  much  as  necessary  for  it."  So,  in 
Nevada  County  &  8.  Canal  Co.  v.  Kidd,  87  Gal. 
282,  Mr.  Ghief  Justice  Sawyer,  after  reference 
to  a  number  of  cases,  observed:  ''The doctrine 
is  that  no  man  shall  act  upon  the  pripciple  of 
the  dog  in  the  manger,  by  claiming  waier  by 
certain  preliminary  acts,  and  from  that  mo- 
ment prevent  others  from  enioyingthat  which 
he  is  himself  unable  or  unwilling  to  enjov,  and 
thereby  prevent  the  development  of  the  re- 
sources of  the  country  by  others.  Anybodv 
else  may  divert  and  use  all  the  water  be  it 
more  or  less,  that  a  prior  claimant  is  not  in  a 
present  condition  to  use,  and  by  lack  of  dili- 
gence on  his  part  in  pursuing  and  perfecting  a 
prior  inchoate  right,  many  acquire  rights  even 
superior  to  his.'  Kinney,  Irrigation,  §^  151, 
153;  McKinnevY.  Smith,  21  Gaf  374;  Combs  v. 
Agricultural  Ditch  Co,  17  Golo.  146;  Maeris  v. 
Bicknell,  7  Gal.  202,  68  Am.  Dec.  257;  Nevada 
Water  Co,  v.  Powell,  34  Gal.  110.  91  Am.  Dec. 
685;  Simpson  v.  Williams,  18  Nev.  432. 

The  principles  thus  referred  to  apply  with 
much  force  to  the  case  at  bar,  where  it  is  mani- 
fest from  the  testimony  that,  if  the  first  settlers 
diverted  all  the  water  of  Salt  creek,  they  di- 
verted vastly  more  than  was  necessary  for  the 
uses  intended,  and  therefore  the  respondent 
and  his  predecessors  in  interest  had  a  right  to 
appropriate,  for  the  purposes  of  the  mill,  what 
was  not  applied  to  some  useful  purpose  by  the 
settlers  within  a  reasonable  time  after  their 
diversion.  If  they  only  appropriated  a  portion 
of  the  stream,  which  seems  to  be  the  case  indi- 
cated by  the  circumstances  disclosed  in  the 
record,  then  the  owners  of  the  mill  could  ap- 
propriate the  remainder,  or  so  much  thereof  aa 
was  necessary  for  the  use  intended  by  them. 
In  either  event  their  appropriation  was  lawful. 
From  these  considerations,  and  in  view  of  the 
testimony  in  the  record,  it  is  quite  clear  that 
the  findings  and  decree  of  the  trial  court  are 
substantially  correct,  being  fair  and  proper  de- 
ductions from  the  evidence. 

It  is  also  insisted  that  the  mill  was  built  sub- 
ject to  the  right  of  the  appellant  to  change  its 
place  of  diversion.  This  is  conceded  by  coun- 
sel for  the  respondent  as  to  the  Quantity  of 
water  which  had  been  appropriated  above  the 
mill  and  used  by  the  appellant  and  its  prede- 
cessors in  interest  prior  to  the  appropriation  for 
mill  purposes  by  the  owners,  and  we  do  not  see 
that  this  concession  can  injuriously  affect  the 
rights  of  the  respondent,  because  he  does  not 
claim  that  the  water  to  which  he  is  entitled 
for  his  manufacturing  purposes  had  been  ap- 
propriated and  used  by  the  appellant,  and  then 
returned  to  the  stream,  but  that  the  appellant 
had  no  right  to  divert  it  above  the  mill,  and 
never  did  appropriate  it.  except  below  the  mill, 
after  it  had  answered  his  purpose.  Where  a 
prior  appropriator  of  water  merely  changes  the 
place  of  diversion  without  causing  injury  to  a 
subsequent  appropriator.  the  subsequent  ap- 
propriator has  no  cause  of  complaint.  It  may 
be  otherwise,  however,  when  the  subsequent 
appropriator  is  injuriously  affected  by  the 
change.    In  the  case  at  bar,  the  appellant  can- 
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Tiot  change  the  place  of  diyerBlon  of  water, 
-which  it  appropriated  subsequently  to  the  lo- 
•catioD  and  erection  of  the  mill,  in  such  a  man- 
ner as  to  prevent  the. water,  to  which  the  re* 
^pondent  is  entitled,  from  flowing  through  his 
mill.  The  appellant  and  the  respondent  are 
•each  entitled  to  the  use  of  a  certain  portion  of 
the  stream,  and  neither  can  change  the  place 
of  diversion  so  as  to  injuriously  affect  the 
Tights  of  the  other.  The  law,  however,  is  weU 
settled  that  one  who  is  entitled  to  the  use  of 
water  flowing  in  a  stream  may  change  the 
place  of  diversion  if  such  change  causes  no 
injury  to  the  rights  of  others  previously  ac- 
quired. In  Kinney,  Irrigation,  ^  154,  the 
author  says:  *' When  water  has  been  lawfully 
appropriated,  the  priority  thereby  acquired  is 
not  lost  by  changing  the  use  for  which  it  was 
^rst  appropriated  and  applied,  or  the  place  at 
which  it  was  first  employed,  provided  that  the 
alterations  made  from  time  to  time  shall  not 
be  injurious  to  the  rights  acquired  bv  others 
prior  to  the  change."  JCn  Butte  Table  Mountain 
IHteh  Co.  V.  Morgan,  19  Cal.  609,  it  was  held 
that,  where  a  person  appropriated  and  diverted 
water  of  a  stream  at  a  certain  point,  he  could 
not  afterwards  change  the  place  of  diversion 
to  the  prejudice  of  the  rights  of  a  subsequent 
appropriator.  The  court  said :  "The  rule  is 
that  the  change  must  not  injuriously  affect  the 
rights  of  others."  In  Junkans  v.  Bergin,  67 
Cal.  267,  it  was  observed:  *  'Undoubtedly  one 
entitled  to  divert  a  quantity  of  water  from  a 
fltream  may  take  the  same  at  any  point  on  the 
stream  and  may  change  the  point  of  diversion 
at  pleasure,  if  the  rights  of  others  be  not  in- 
juriously  affected  by  the  change."  So,  in 
Proctor  V.  Jennings,  6  Nev.  83,  it  was  said: 
"The  rights  of  each  successive  person  appro- 
priating water  from  a  stream  are  subordinate 
to  all  those  previously  acquired,  and  the  rights 
•of  each  are  to  be  determined  by  the  condition 
of  things  at  the  time  he  makes  his  appropria- 
tion. So  far  is  this  rule  carried  that  those  who 
were  prior  to  him  can  in  no  way  change  or 
extend  their  use  to  his  prejudice,  but  are  lim- 
ited to  the  rights  enjoved  by  them  when  he 
-secured  his. "  Black's  Fomeroy .  Water  Righis. 
§69;  Fuller  v.  JStcan  River  Placer  Min,  Co.  12 
Colo.  12;  Kidd  v.  Laird,  15  Cal.  162,  76  Am. 
Dec.  472;  Ramelli  v.  /rwA,  96  Cal.  214;  Lobdell 
V.  Simpson,  2  Nev.  274,  90  Am.  Dec.  587; 
Columbia  Mining  Go,  v.  Bolter,  1  Mont.  296. 
The  cases  of  Fuller  v.  Stcan  Eiver  Placer  Min. 
Co.,  Kidd  V.  Laird,  and  Ramelli  v.  Irish,  were 
•cited  by  counsel  for  the  appellant  in  support 
of  their  contention  here  under  consideration. 
Upon  examination,  however,  it  will  be  found 
•ihat  they  all  support  the  doctrine,  above  stated, 
that  one  who  is  entitled  to  the  use  of  water  of 
a  stream  may  change  the  place  of  diversion  if 
the  rights  of  subsequent  appropriators  are  not 
affected  by  the  change.  Counsel  for  the  ap- 
pellant also  cited  the  case  of  Last  ohance  Min, 
Co.  V.  Bunker  BUI  dt  8.  Min,  <Sb  C.  Co.  49  Fed. 
Bep.  430,  and  maintain  that  it  illustrates  the 
proposition  that,  "where  water  is  used  for  do- 
mestic and  irrigation  purposes,  the  place  of 
inversion  can  always  be  changed."  That  por- 
tion of  the  opinion  quoted  in  their  brief,  and 
on  which  they  relv  as  illustrating  their  position, 
appears  to  be  simply  dictum.  The  portion 
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which  is  authoritative  is  covered  by  the  sylla- 
bus, which  is  by  the  court,  as  follows:  "The 
appropriator  of  water,  to  be  used  at  a  specified 
place  for  the  purpose  of  operating  machinery 
and  other  works,  after  so  using  it  and  return* 
ing  it  to  its  original  channel!  cannot  change 
the  place  of  use,  to  the  damage  of  a  subsequent 
appropriator  lower  down  on  the  stream."  The 
proposition  of  the  appellant  in  the  case  at  bar, 
that  it  has  the  right  to  change  the  place  of  di- 
version, must  therefore  be  limited  to  instances 
where  the  change  does  not  injuriously  affect 
the  rights  of  respondent. 

It  is  further  contended  for  the  appellant  that 
an  affirmative  issue  of  equitable  estoppel  was 
set  up  in  the  answer,  and  that  the  failure  of 
the  court  to  find  upon  such  issue  was  error. 
If  it  were  conceded  that  such  an  issue  was 
contained  in  the  pleadings,  still  the  failure  to 
make  a  finding  thereon  would  not  be  reversible 
error,  because  such  finding,  under  the  facts 
and  circumstances  disclosed  by  the  evidence, 
would  necessarily  have  been  prejudicial  to  the 
appellant,  and  the  facts  found  are  sufficient  to 
sustain  the  decree.  Maynard  v.  Locomotive 
Engineer^  Mut.  L.  A  A.  Ins.  Asso,  16  Utah, 
145;  Qroome  v.  Ogden  City,  10  Utah,  54. 

The  appellant  also  complains  of  the  admis- 
sion of  certain  oral  evidence  relating  to  the 
grant  of  a  right  of  way  to  convey  water  to  the 
mill  in  1854,  to  a  municipal  record,  and  to 
ownership  of  a  mill  by  repute.  Inasmuch, 
however,  as  there  is  ample  proof  in  the  record, 
unassailed,  to  support  and  justify  the  findings 
and  decree,  and  as  this  was  a  cause  in  equity, 
we  do  not  regard  it  important  to  determine  the 
competency  of  the  evidence  to  which  the 
obiection  refers. 

It  is  further  urged  in  behalf  of  the  appellant 
that  the  findings  respecting  the  quantity  of 
water  to  which  the  respondent  is  entitled  dur- 
ing the  several  periods  of  the  year  are  not 
justified  by  the  proof,  and  that  such  quantity 
was  decreed  to  him  without  any  basis  therefor 
in  the  evidence.  It  appears  in  the  testimony 
that  the  declination  of  the  mill  race  or  flume 
has  not  been  changed  since  1862;  that  the  size 
of  the  flume  is  the  same  as  it  was  before;  that 
it  required  about  15  or  16  inches  in  depth  of 
water,  running  in  the  flume,  to  operate  the 
mill  at  its  full  capacity;  and  that  during  the 
winter  months  the  mill  was  always  run  at  its 
full  capacity.  There  is  also  evidence  showing 
the  condition  of  the  stream,  and  how  the  mill 
race  was  operated  during  the  other  seasons  of 
the  year;  and,  without  further  reference  in  de- 
tail, we  are  of  the  opinion  that  the  findings 
are  not  subiect  to  the  objections  thus  inter- 
posed, in  view  of  the  fact  that  provision  is 
made  for  a  division  of  the  water  between  the 
parties,  within  a  given  time,  after  notice  of 
the  decree,  and,  in  case  they  cannot  agree, 
then  for  determining  by  measurement  the 
quantity  of  water  to  which  each  party  is 
entitled.  We  do  not  deem  it  important  to  dis- 
cuss the  other  questions  presented,  although 
they  have  not  escaped  our  notice.  We  find  no 
reversible  error  in  the  record. 

The  Judgment  is  affirmed, 

Zane»  Ch.  J.,  and  Miner*  J.,  concur. 
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*1.  Under  the  rule  that  where  the  lan- 
guage of  a  contract  Is  plain  and  unam. 
biflruous,  and  where  words  or  terms  Id  a  contract 
may  be  reasonably  construed  in  either  of  two 
ways  but  extrinsic  evidence  is  not  resorted  to  for 
the  purpose  of  aldinfr  in  the  construction,  the 
proper  coDStruotion  of  the  contract  is  for  the 
court.  The  proper  construction  of  langruafre  in  an 
insurance  policy,  to  the  effect  that  '^flres  caused 
by  the  use  of  steam  enfirlnes  on  the  premises  in- 
sured,other  than  threshing-machine  ensrines  usinsr 
coal  for  fuel  with  sufficient  wood  to  kindle  or  start 
the  flre/^  was  a  question  solely  for  the  coart. 

2.  Such  dause  prohibited  the  nse  of 
wood*  except  to  efficiently  start  combustion  in 
the  coal;  the  use  of  wood  thereafter  was  within 
the  excepted  risk;  and  when  wood  was  bO  used, 
up  to  a  short  time  before  the  fire  occurred,  such 
fire  was  not  caused  by  an  emrlDe  *'uslng  coal  for 
fuel  with  sufficient  wood  to  kindle  or  start  the 
fire,*'  because  coal  was  the  last  fuel  put  into  the 
flmbox  before  the  tire  occurred. 

8*  The  evldenee  bein^  to  the  effect  that 
wood  was  need  to  make  power  for  a  con- 
siderable leoirth  of  time,  and  then  coal  was  put 
into  the  furnace  as  needed,  and  as  a  helper,  for 
about  fifteen  minutes,  which  disappeared  before 
the  Ore  occurred,  sach  fire  was  clearly  within  the 
excepted  risk,  and  there  was  no  question  on  the 
subject  to  be  left  to  the  Jury. 

(February  8,1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circait  Court  for  Dodge  County  Iq 
favor  of  plalQtiff  in  an  action  to  compel  pay- 
ment of  the  amount  alleged  to  be  due  on  a  pol- 
icy of  flre  insuraDce.    Setened, 

Statement  by  Marshall,  J. : 

Action  to  recover  on  two  policies  of  flre  in- 
Burance.  The  property  destroyed  was  grain 
in  stacks.  The  fire  was  started  by  sparks 
from  a  threshing  macbioe  engine  In  operation 
on  the  premises.  A  by-law  formed  a  part  of 
each  contract  of  insurance,  which  was  as  fol- 
lows: '*Tbis  company  will  not  hold  itself  lia- 
ble for  loss  caused  by  the  use  of  steam  engines 
on  the  premises,  escept  steam  threshing  en- 
gines using  coal  as  fuel,  with  sufficient  wood 
to  kindle  or  start  the  flre."  The  principal  dis- 
puted question  on  the  pleadings  and  evidence 
was  whether  the  flre  occurred  through  a  cause 
not  covered  by  the  contracts  of  insurance,  by 
reason  of  the  by-law  referred  to.  A  special 
verdict  was  ordered,  containini?  questions  cov- 
ering the  subject  in  dispute,  such  questions  be- 
ing as  follows:  "(1)  What  was  being  used  for 
fuel  in  the  en  sine  when  the  stacks  of  wheat 
were  destroyed?    (2)  Was  more  wood  used  in 

*HeadDotesby  Mabshai^l,  J. 


NOTX.— For  insurance  on  threshioflr  machines, 
see  also  Minneapolis  Threshmff  Mach.  Co.  v.  Fire- 
men's Ids.  Ck>.  (Minn.)  28  L.  R.  A.  670. 
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the  engine  than  was  sufficient  to  kindle  or  start 
the  flre  in  the  engine?  (3)  At  the  time  of  the 
fire,  was  wood  being  used  to  produce  power  to 
to  run  the  engine?"  The  court  Instructed  the 
jury,  among  other  things,  that  there  is  not  any 
great  conflict  in  the  evidence.  *'The  question 
is,  Do  you  flnd  for  the  plaintiff  or  the  defend- 
ant? If  the  plaintiff  was  using,  at  the  time 
the  fire  occurred,  wood,  for  the  purpose  of 
producing  power  to  do  the  threshing,  he  can- 
not recover.  If  he  was  only  using  wood  for 
the  purpose  of  kindling  or  starting  the  flre,  if 
it  had  got  down,  be  can  recover."  In  respect 
to  the  second  question  the  court  said:  "Tou 
are  to  determine  from  the  language  what  was 
intended, — what  is  the  fair,  reasonable,  ordi- 
nary meaning  of  the  language  used?  You  are 
to  say  as  to  what  it  means, — the  ordinary  sig- 
nification among  men.  What  does  it  mean  to 
kindle  or  start  a  fire?"  In  regard  to  the  flrst 
question  the  court  said  it  was  the  only  vital 
question  in  the  case.  **What  was  being  used 
when  the  stacks  of  wheat  were  destroyed, — 
wood,  coal,  or  both?  That  second  question 
presents  the  subject  more  decidedly;  and  the 
next  question  throws  some  light,  on  the  dis- 
pute." The  court  later  said.  ''The  meaning 
of  the  flrst  question  is,  What  was  in  the  flre  box 
at  the  time  the  flre  occurred?" — and,  generallv, 
said  that  the  three  questions  were  practically 
the  same.  '*Were  they  using  wood  to  kindle 
or  start  up  the  flre,  or  to  produce  power?" 
That  the  jury  should  flrst  determine  in  their 
minds,  as  if  there  was  no  special  verdict, 
whether  the  machine,  under  the  evidence,  was 
being  run  in  accordance  with  that  provision  of 
the  policy,  or  in  violation  of  it.  And  further 
said,  "When  you  get  the  question  settled,  re- 
duce your  answers  to  writing,  to  the  questions, 
so  they  will  conform  to  the  real  spirit  of  the 
contract."  All  the  questions,  and  those  upon 
which  the  right  to  recover  depended,  were  an- 
swered in  favor  of  the  plaintiff.  Numerous 
exceptions  were  flled  to  the  charge,  and  there 
was  a  motion  to  set  aside  the  verdict  as  contrary 
to  the  evidence  and  to  grant  a  new  trial,  made, 
denied,  and  the  ruling  duly  excepted  to.  Judg- 
ment was  rendered  in  plaintiff's  favor,  from 
which  this  appeal  was  taken. 

Messrs.  Sawyer  ft  Sawyer  and  H«  K» 
Butterlleld.  for  appellant: 

The  court  erred  in  submitting  to  the  jury 
the  construction  of  the  policies.  Where  the 
terms  of  a  written  instrument  are  clear  and 
unambiguous,  it  is  the  duty  of  the  court  to 
construe  it,  and  its  submission  to  the  jury  ia 
reversible  error. 

FamsiDorth  v.  Brunqu^t,  36  Wis.  203;  Bar- 
ton V.  Gray,  57  Mich.  622;  Home  Mut.  Ins. 
Co,  V.  Roe,  71  Wis.  88;  James  v.  Carson,  96 
Wis.  682;  Dwightv.Germania  L,  Ins.  Co.  108 
N.  Y.  841,  67  Am.  Rep.  729. 

In  giving  a  construction  to  the  policy,  the 
court  should  be  guided  in  view:  (1)  Of  giv- 
ing to  the  words  their  popular,  ordinary  mean- 
ing, according  to  the  common  and  approved 
use  of  language:  (2)  of  giving  effect  to  the  In* 
tention  of  the^parties  adopting  it,  provided  it 
can  be  done  consistent  with  the  rules  of  lan- 
guage and  of  law. 
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2  Parsons.  CoDtr.  5th  ed.  494;  Muigat  v. 
Pumpellp,  46  Wis.  660;  Monitor  Iron  Works 
Co.  V.  Ketehum,  44  Wis.  126. 

Of  support,  rather  then  defeatiDg  its  pro- 
TisioDs. 

2  Parsons,  Contr.  503;  Hedman  v.  Hartford 
F,  Ins.  Co.  47  Wis.  89,  82  Am.  Rep.  751. 

Messrs.  Malone  ft  Baohhuber*  for  re- 
spondent: 

The  policy  must  be  liberally  construed  in 
favor  of  the  assured,  so  as  not  to  defeat,  with- 
out a  plain  necessity,  his  claim  for  indemnity. 

Ooodwin  v.  Provident  8av,  L.  Assur,  Asso. 
-97  Iowa,  226.  82  L.  R.  A.  478;  TJumpson  v. 
Phenix  Ins,  Co,  186  U.  S.  297,  84  L.  ed.  413; 
First  Nat.  Bank  y.  Eartf&rd  P.  Ins,  Co.  95  U. 
S.  678,  24  L.  ed.  568;  Movlor  v.  American  L, 
Ins.  Co.  Ill  U.  S.  842,  28  L.  ed.  450;  Home 
Mut,  Ins.  Co.  V.  Roe,  71  Wis.  88. 

The  charge  of  the  court  on  appeal  is  to  be 
<x)n8idered  as  a  whole. 

Hinkleyy.  BosendaU,  95  Wis.  271;  Wads- 
fDorth  V.  Jewelers  <fe  T.  Co,  182  N.  Y.  548; 
Fiteh  V.  American  Popular  L.  Ins,  Co.  59  N. 
Y.  572, 17  Am.  Rep.  872;  Oarretson  v.  Eouit- 
<MbU  Mut.  L.  (§  E.  Asso.  74  Iowa,  419;  Meyer 
V.  Fidelity  <fe  0.  Co.  96  Iowa,  878;  CUlins  v. 
Merchants  dk  B.  Mut.  Ins,  Co.  95  Iowa,  540. 

When  a  policy  of  insurance  contains  con- 
tradictory provisions,  or  has  been  so  framed  as 
to  leave  room  for  construction,  rendering  it 
doubtful,  it  is  its  langua^re  which  tbe  court  is 
invited  to  interpret,  and  it  is  both  reasonable 
and  just  that  its  own  words  should  be  con- 
strued most  strongly  against  itself. 

Grace V,  American  C.  Ins.  Co.  109  U.S.  282, 
27  L.  ed.  984;  Redman  v.  Hartford  F.  Ins.  Co, 
47  Wis.  89,  82  Am.  Rep.  *751;  Moulor  v. 
American  L,  Ins.  Co,  111  U.  8.  842,  28  L.  ed. 
450:  Wadstcarth  v.  Jewelers'  A  T.  Ins,  Co.  182 
N.  Y.  540;  Hoffman  v.  JBSfwa  F,  Ins,  Co.  82 
N.  Y.  405,  88  Am.  Dec.  887. 

Policies  are  to  be  liberally  construed  for  the 
insured,  and  strictly  construed  with  respect  to 
the  insurance  company. 

Prieger  v.  Exchange  Mut.  Ins.  Co.  6  Wis. 
89;  Sawyer  v.  Dodge  County  Mut.  Ins.  Co.  87 
Wis.  508;  Hull  v.  Northtoestern  Mut.  L,  Ins, 
Co.  39  Wis.  897;  WakefUld  v.  Orient  Ins.  Co. 
50  Wis.  582;  Redman  v.  HaHford  F,  Ins.  Co. 
47  Wis.  89,  82  Am.  Rep.  751. 

Marshfltll*  J.,  delivered  tbe  opinion  of  the 
court: 

Fires  caused  by  the  use  of  steam  engines  on 
the  premises  insured  by  the  defendant,  other 
than  threshing-machine  engines  using  coal  as 
fuel,  with  sufficient  wood  to  kindle  or  start  the 
tire,  were  excepted  out  of  and  not  covered  by 
the  contracts  of  Insurance.  Such  excepted 
tires  cannot  be  included  by  judicial  construe 
tion  or  by  the  verdict  of  a  jury,  without  read- 
ing into  the  contract  language  the  parties 
•clearly  did  not  put  there.  Neither  courts  nor 
Juries  are  permitted  to  do  that.  The  meaning 
of  the  term  "coal  as  fuel,  with  sufficient  wood 
to  kindle  or  start  the  tire,"  was  the  important 
question  on  the  trial;  such  meaning  appears  to 
be  plain  and  unambiguous;  no  extrinsic  evi- 
dence was  admissible  to  explain  it,  nor  was  any 
such  evidence  received  or  offered.  The  case 
comes  clear Iv  within  the  rule,  that  where  lan- 
guage is  plain  and  unambiguous,  the  apparent 
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import  of  the  words  must  govern,  and  the  rule 
that  where  there  is  no  uncertainty  as  to  the 
meaning  of  the  words  used  in  the  contract  and 
where  such  uncertainty  exists,  but  there  is  no 
extrinsic  evidence  or  circumstance  bearing  on 
the  subject  to  be  considered  in  determining  tbe 
meaning  attributed  to  them  bv  the  parties 
when  tbe  contract  was  made,  the  proper  in- 
terpretation of  the  words  and  construction  of 
the  contract  are  solelv  for  the  court.  Ganson  v. 
Madigan,  15  Wis.  145;  Murphy  v.  Weil,  92  Wis. 
467.  Therefore  the  trial  court  erred  in  leaving 
the  construction  of  the  contract  to  the  jury. 

As  indicated,  no  difficulty  is  perceived  in  de- 
terming  the  meaning  of  the  term  in  question, 
when  it  is  kept  in  mind  that  plain  language, 
used  in  such  connection  as  to  leave  no  room  to 
say,  reasonably,  that  the  parties  might  have 
intended  either  of  two  meanings,  the  apparent 
import  of  the  words  as  generallv  understood 
must  govern.  Story,  Contr.  §  780;  Mississippi 
River  lA)gging  Co.  v.  Wheelihan,  94  Wis.  96. 
In  such  cases,  the  rule  that  all  ambiguities, 
obscurities,  and  uncertainties  in  a  policy  of  tire 
insurance  are  to  be  resolved  most  favorably  to 
the  assured,  has  no  application  whatever. 

The  words  "coal  for  fuel,  with  sufficient 
wood  to  kindle  or  start  the  tire"  meant  that 
wood  was  permitted  to  be  used,  only  with  coal, 
and  for  the  one  purpose  of  igniting  the  coal 
by  aid  of  tbe  more  combustible  quality  of  the 
wood,  and  that  when  the  coal  was  once  suffi- 
ciently ignited  the  use  of  wood  was  no  longer 
allowed.  The  clause  did  not  permit  the  use  of 
wood  exclusively  for  a  considerable  period  of 
time  to  produce  power,  or  at  all  for  that  pur- 
pose, and  if  wood  was  nevertheless,  used  to 
produce  power,  either  alone  or  with  coal,  for 
two  or  three  hours  or  for  half  an  hour,  and 
then  only  coal  was  fed  into  the  fire  box  for 
fifteen  or  twenty  minutes,  the  latter  circum- 
stance did  not  render  the  engine,  one  using 
coal  for  fuel,  with  sufficient  wood  to  kindle  or 
start  the  fire,  within  the  meaning  of  the  policy. 
Such  a  construction  would  do  violence  to  the 
language  used  by  the  parties.  It  would  not  be 
construction  at  all,  but  the  making  of  a  con- 
tract not  contemplated  by  the  parties  at  tbe 
outset.  If,  after  sufficient  wood  was  used  to 
kindle  or  start  the  tire,  wood  was  used  to 
operate  the  engine,  in  whole  or  in  part,  even 
though  coal  was  the  last  fuel  fed  into  the  fire 
box  before  the  loss  occurred,  the  engine  was 
manifestly  not  one  using  coal  for  fuel,  with 
sufficient  wood  to  kindle  or  start  tbe  fire,  but 
was  an  engine  using  wood  and  coal  for  fuel  to 
produce  power. 

With  the  foregoing  construction  of  the  con- 
tract of  insurance,  we  turn  to  the  consideration 
of  the  exception  to  the  ruling  of  the  trial  court, 
refusing  to  set  aside  the  verdict  and  grant  a 
new  trial. 

The  evidence  is  practically  undisputed  that 
in  the  forenoon,  and  for  a  short  time  after  the 
noon  hour,  the  engine  was  operated  by  the  use 
of  wood  exclusively  as  fuel.  It  was  then 
moved  to  the  place  where  the  fire  occurred,  by 
the  use  of  wood  as  fuel.  During  the  day,  up 
to  the  time  of  the  tire,  the  engine  slack  was 
guarded  bv  a  screen  on  account  of  the  use  of 
wood  for  fuel.  The  machine  was  started  and 
run  at  the  setting  where  the  fire  occurred,  for 
half  an  hour,  with  wood  for  fuel  exclusively. 
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A  man  was  then  sent  for  coal  to  the  coal  waeon, 
which  had  not  been  moved  up  from  a  previous 
setting.  He  brought  one  lump.  Part  of  that 
was  used  before  the  fire  occurred,  which  hap- 
pened from  fifteen  to  twenty  minutes  there- 
after. The  engineer  testified  that  he  sent  for  the 
coal  because  he  thought  it  would  be  a  helper; 
that  he  could  keep  up  steam  with  wood,  but 
thought  that  it  was  nice  to  have  a  little  coal 
as  there  was  plenty  of  it;  that  there  was  al- 
ways some  wood  in  the  fireplace.  There  was 
much  other  evidence,  but  none  to  materially 
vary  the  foregoing.  True,  the  engineer  said 
that  when  he  got  the  fire  fit  to  burn  coal  he 
burned  coal  exclusively,  but  it  is  undisputed 
that  he. kept  up  steam  with  wood  thirty  min- 
utes, or  thereabout,  before  any  coal  at  all  was 
used:  in  fact,  that  he  had  been  using  wood  ex- 
clusively during  the  whole  day,  up  to  the 
time  that  the  one  lump  was  brought  to  him 
about  fifteen  minutes  before  the  fire  occurred; 
that  the  coal  wagon  was  left  back  at  another 
setting;  that  the  only  fuel  at  the  scene  of  op- 
erations for  use,  except  that  carried  on  the  en- 
gine,  none  of  which  was  used,  was  a  pile  of 


wood;  and  that  there  was  some  wood  in  the 
fire  box  all  the  time  down  to  the  instant  the 
fire  occurred. 

InUhe  light  of  the  foregoing,  and  the  correct 
construction  of  the  contract  of  insurance,  areu- 
ment|is  unnecessary  to  show  that  the  finding 
of  the  jury,  that  no  more  wood  was  used  with 
the  coal  than  was  sufficient  to  kindle  or  start 
the  fire,  was  contrary  to  the  undisputed  evi- 
dence. The  fire  was  started  in  the  engine  be- 
fore it  was  moved  to  the  setting;  power  was- 
produced  by  the  use  of  wood  exclusively  in 
moving  the  euglne  and  in  operating  it  till  a  few 
moments  before  the  fire  occurreid,  and  coal 
was  then  used,  broken  ofFof  the  one  lump,  as 
a  helper.  Plaintiff  failed  to  establish  any  lia- 
bility on  the  policies.  When  the  evidence  was- 
closed  there  was  no  question,  reallj,  for  sub- 
mission to  the  jury.  The  inferences  from  th& 
evidence,  that  more  wood  was  used  than  was- 
necessary  to  kindle  or  start  the  fire,  were  all 
one  wa^. 

The  judgment  of  the  Oireuit  Court  i$  rewraed^ 
and  the  cause  remanded  for  a  new  trial. 
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SPRING    GARDEN    INSURANCE    COM- 
PANY. Appt. 

(165  N.  Y.  889.) 

1.  The  total  destruction  of  a  bnildine^ 
within  the  meanin|^  of  an  insurance 

'  policy  means  its  complete  destruotioo  as  a 
building,  but  not  necessarily  the  absolute  eztinc- 
tlOQ  of  all  its  materials,  or  even  that  no  part  of  it 
can  be  left  standing. 

2.  Insurance  on  a  leasehold  interest 
a^^ainst  the  total  destruction  of  a 
building  which  will  terminate  the  lease  gives 
DO  right  of  recovery  when  the  roof  is  burned  olf, 
the  interior  destroyed,  and  the  woodwork,  sashes, 
and  glass  gone,  while  the  iron  front  is  consider- 
ably damaged,  but  the  foundation  and  four  walls 
remain  substantially  intact,  and  the  building  can 
be  repaired  for  but  little  more  than  one  third  its 
value. 

(Hdight  and  Martin^  J  J.,  digsenU^ 
(April  10,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  York  County  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  on  a  plolicy  of  fire  in- 
surance.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Meesre,  Michael  H.  Cardoso  and  Edg^ar 
J.   Nathan,  for  appellant: 

The  contract  of  insurance  was  enforceable 
only  in  the  event  of  the  "total  destruction"  of 


Note.— For  total  loss  of  building,  see  also  Royal 
Ins.  Ck>.  V.  Mclntyre  (Tex.)  35  L.  R.  A.  672;  also  Seyk 
V.  Millers' Kat.  Ins.  Co.  (Wis.)  8  L.  R.  A.  588,  and 
German  Ins.  Qo,  y.  Eddy  (Neb.)  19  L.  R.  A.  707. 
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the  premises,  and  there  was  no  total  destruc- 
tion within  the  meaning  of  the  policy. 

A  judgment  for  the  tenant,  necessarily  in- 
Tolvinj^  and  absolutely  dependent  upon  an  ad- 
judication of  the  fact  of  total  destruction,  can- 
not be  sustained,  and  the  case  was  improperly 
submitted  to  the  jury. 

Cadwell  y.  Amheim,  162  N.  T.  182;  Hudson 
V.  Rome,  W.  dt  0.  R.  Co.  145  N.  Y.  408;  Lane 
V.  Hancock,  142  N.Y.  510;  Uemmenev.  yeUon, 
188  N.  Y.  517,  20  L.  R.  A.  440;  LinkavfY^ 
Lombard,  137  N.  Y.  417,  20  L.  R.  A.  48. 

Total  loss  means,  not  that  the  materials  of 
which  it  is  composed  were  annihilated,  but  that 
the  building,  thoufi^h  some  part  of  it  may  re- 
main standing,  hasTost  its  identity  and  specific- 
character  as  a  building,  and  instead  thereof 
has  become  a  disintegrated  mass,  or  so  far  dis- 
integrated that  it  cannot  be  properly  designated 
as  a  building. 

Wood,  Fire  Ins.  §  107;  2  May.  Ins.  §  421a, 
p.  967:  Ostrander,  Fire  Ins.  2d  ed.  §  810. 
p.  670;  Biddle,  Ins.  §  1875;  Joyce,  Ins.  g§  8025, 
8030;  Beach,  Ins.  $  890;  Black,  Law  Diet. 
title,  Total  Loss;  Judahy.  Randal,  2  Cai.  Cas. 
825;  Williams  v.  Hartford  Ins.  Co.  54  Cal.442. 
85  Am.  Rep.  77;  Seyk  y.  MiUerif  Nat  Ins.  Co. 
74  Wis.  67, 8  L.  R.  A.  528;  Harriman  y.  Queen 
Ins.  Co.  49  Wis.  71;  Hamburg-Bremen  F.  Ins. 
Go.  y.  Oarlington,  66  Tex.  108,  59  Am.  Rep. 
618;  Oshkosh  Fkg.  A  P.  Co.  y.  Mercantile  Ins. 
Co.  81  Fed.  Rep.  200. 

The  like  doctrine  has  been  applied  in  cases- 
arising  between  landlord  and  tenant. 

Vanderpoel  y.  Smith,  2  Daly,  186;  Boewier 
y.  Fleming,  91  Pa.  822. 

Even  assuming  that  the  doctrine  of  abandon- 
ment existing  in  the  law  of  marine  insurance 
were  to  be  applied  here,  the  right  to  abandon 
upon  the  facts  in  this  case  would  not  exist 

Wallerstein  y.  Columbian  Ins.  Co.  44  N.  Y. 


1886. 
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a06,  4  Am.  Rep.  664;  Great  Western  Ins.  Co.  y. 
Fogarty,  19  Wall.  640,  22  L.  ed.  216;  Burt  v. 
Breteers  db  M.  Ins.  Co.  9  Hud,  883.  Affirmed, 
78  N.  Y.  400;  Carr  v.  Pfomdenee  Washington 
Ins.  Co.  88  Hud,  86,  Affirmed,  109  N.  T.  504. 

Messrs.  Lenehan  ft  Dowley,  for  respood- 
ent: 

The  buildiog  as  a  buildiog  ceased  to  exist  by 
reason  of  the  dre. 

A  building  is  a  fabric  constructed  for  use. 

MeQary  v.  PeapU,  46  N.  Y.  156;  Truesdell 
V.  Gap,  18  Gray.  812;  Evck  v.  Olobe  Ins.  Co. 
127  Mass.  806,  84  Am.  Rep.  873;  Judah  y. 
Randal,  2  CaL  Cas.  324. 

When  the  buildiog  as  a  building  ceased  to 
exist  by  reason  of  the  fire  there  was  total  de- 
struction within  the  intent  of  the  lease  and  the 
iwlicy. 

Anderson,  Law  Diet.  (1889)  689:  May,  Ins. 
a891),  8  421a;  Wood,  Fire  Ins.  §  107:  Biddle, 
Ins.  (1893).  g  1875;  Joyce,  Ins.  (1897),  g  8025; 
Oshkosh  PJcg.  A  P.  Co.  v.  Mercantile  Ins.  Co. 
81  Fed.  Rep.  204;  ffamlmrg- Bremen  F.  Ins.  Co. 
y.  Oarlington,  66  Tex.  108,  59  Am.  Rep.  618; 
Williams  y.  Hartford  Ins.  Co.  54  Cal.  442,  85 
Am.  Rep.  77;  Naney.  Home  Mut.  Ins.  Co.  37 
Mo.  480,  90  Am.  Dec.  894;  Hecht  y.  Com- 
mercial Asstir.  Co.  N.  Y.  Cir.  Ct.  March  6, 
1894;  New  York  Real  Estate  A  B.  Improv.  Co. 
y.  Motley.  16  N.  Y.  Supp.  209. 

Loss  of  identity  and  specific  character  is  the 
equivalent  of  demolition  or  total  destruction. 

Buck  y.  Globe  Ins.  Co.  127  Mass.  806.  84  Am. 
Rep.  878. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  insured  the  plaintiff's  lease- 
hold interest  in  a  building  in  the  city  of  New 
York  in  the  sum  of  $2,500  for  three  years 
against  total  destruction  of  the  building  by 
fire.  The  premium  charged  was  $18.75.  The 
plaintiff's  right  to  recover  depended  upon  the 
fact  alleged  that  the  building  was  totally  de- 
stroyed within  the  meaning  of  the  policy. 
The  following  is  the  condition  of  the  policy 
which  descried  and  limited  the  defendant's 
liability  in  case  of  fire:  "It  is  a  condition  of 
this  insurance  that,  in  case  of  such  destructioD 
by  fire  of  the  above-named  premises,  that  the 
lease  held  by  the  assured  shall  be  by  its  terms 
and  in  fact  canceled,  this  company  shall  be 
liable  to  pay  an  amount  not  exceeding  the  sum 
hereby  insured."  This  condition  limits  the 
plaintiff's  right  of  action  to  a  case  where  the 
lease  becomes  canceled  by  its  own  terms  in 
consequence  of  the  destruction  of  the  building 
by  fire.  In  order  to  see  when  and  under  what 
circumstances  the  plaintiff's  estate  terminated, 
we  roust  have  recourse  to  the  lease  of  the 
premises  between  himself  and  his  landlord. 
It  contains  the  following  stipulation:  "And 
it  is  further  agreed  between  the  parties  to  these 
presents  that,  in  case  the  building  or  buildings 
erected  on  these  premises  hereby  leased  shall 
be  partially  damaged  by  fire,  the  same  shall  be 
repaired  as  speedily  as  possible  at  the  expense 
of  the  party  of  the  first  part;  that,  in  case  the 
damages  shall  be  so  extensive  as  to  render  the 
building  untenantable,  the  rent  shall  cease  un- 
til such  time  as  the  building  shall  be  put  in 
complete  repair;  but,  in  case  of  the  total  de- 
struction of  the  premises  by  fire  or  otherwise, 
41  L.  R.  A. 


the  rent  shall  be  paid  up  to  the  time  of  such  de- 
struction, and  then  and  from  thenceforth  this- 
lease  shall  cease  and  come  to  an  end:  provided, 
however,  that  such  damage  and  destruction 
be  not  caused  by  the  carelessness,  negligence, 
or  improper  conduct  of  the  parties  of  the  sec- 
ond part,  their  agents  or  servants."  The 
lease' con  templates  and  provides  for  three  con- 
tingencies which  might  occur  during  the  term: 
(1)  Partial  damage  by  fire, .  (2)  such  extensive 
damage  as  to  render  the  building  untenantable, 
and  (8)  the  total  destruction  of  tne  premises  by 
fire.  In  the  latter  case  only  does  the  estate  of 
the  tenant,  which  was  the  subject  of  the  insur- 
ance, come  to  an  end.  Hence  the  learned 
counsel  for  the  plaintiff  is  obliged  to  concede 
that  there  can  be  no  recovery  on  the  policy  in< 
this  case  unless  the  building  was  in  fact  totally 
destroyed  within  the  meaning  of  the  policy. 
The  learned  trial  judge  submitted  that  ques- 
tion to  the  jury  as  one  of  fact,  and  a  verdict 
was  found  for  the  plaintiff. 

The  only  question  in  the  case  necessary  for 
us  to  consider  is  whether  this  finding  is  sus- 
tained by  any  evidence,  or,  rather,  whether 
there  was  any  evidence  given  which  warranted 
the  submission  of  the  question  to  the  jury  as 
one  of  fact.  The  building  was  six  stories  high 
in  front  and  five  in  the  rear,  with  an  iron  front, 
the  side  and  rear  walls  being  of  brick.  It  was- 
about  72  feet  wide  and  90  feet  deep.  It  was 
practically  an  entirely  open  building  inside, 
used  for  warerooms  and  upholstery  and  fur- 
nishing department.  The  lease  was  dated 
February  8,  1888,  and  ran  to  the.  plaintiff  for 
ten  years,  the  annual  rental  being  fixed  at  $8,- 
867.80.  The  fire  occurred  on  the  28d  of  No- 
vember, 1892.  The  plaintiff  had  a  stock  of 
furniture  in  the  building  at  the  time,  which 
was  insured  for  $73,500.  There  is  no  sut>8tan- 
tial  dispute  in  the  evidence  with  respect  to  the 
condition  in  which  the  building  was  left  by 
the  fire.  The  roof  was  burned  off,  and  the  in- 
terior destroyed;  woodwork,  sashes,  and  glass 
were  gone;  the  iron  front  was  considerably^ 
damaged;  but  the  foundation  and  the  four 
walls  remained  substantially  intact.  It  was 
shown  that  the  sound  value  of  the  building  be- 
fore the  fire  was  about  $90,000;  that  the  ex- 
pense of  repairing  the  building,  putting  it  in 
at  least  as  good  condition  as  it  was  before  the 
fire,  was  about  $82,000;  and  the  estimate  of 
mechanics  who  offered  to  repair  the  building 
was  considerably  less  than  the  latter  sum.  The 
inside  of  the  building  was  to  be  rebuilt  There 
were  some  holes  in  the  rear  wall,  and  the  brick 
in  some  places  was  somewhat  damaged.  In 
order  to  make  the  repairs,  a  few  courses  of 
brick  had  to  be  taken  from  the  top  of  the  rear 
wall,  probably  about  15  or  16  inches.  A  new 
cornice  was  put  on.  snd  some  of  the  arches  over 
the  windows  had  to  be  repaired.  Without  go- 
ing into  minilte  details,  it  may  be  stated  that 
the  owner  put  this  building  in  substantially 
as  good  condition  as  it  was  before  the  fire 
for  the  sum  of  $81,905.  This  included  plumb- 
ing, gas  fitting,  heating,  two  elevators,  iron- 
work for  the  front,  plastering,  repairing  the 
brickwork,  removing  rubbish,  and  taking 
down  such  parts  of  the  walls  as  had  been 
injured.  A  building  worth  about  $90,000 
before  the  fire  was  thus  restored  for  some- 
thing more  than   one  third  of  that  amount.. 
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The  question  is  whether,  upon  this  state  of 
facts,  the  Jury  could  have  made  a  finding  that 
the  building  was  totally  destroyed.  We  think 
that,  under  the  circumstances,  the  case  should 
not  have  been  submitted  to  the  jury,  bui  that 
the  court  should  have  held,  as  matter  of  law, 
that  there  was  not  a  total  destruction  of  the 
building  by  fire  within  the  true  intent  and 
meaning  of  the  policy.  A  total  destruction, 
within  the  meaning  of  the  policy,  must  mean 
the  complete  destruction  of  the  insQred  prop- 
erty by  fire,  so  that  nothing  of  value  remains 
of  it  as  distinguished  from  a  partial  loss,  where 
the  propery  fo  damaged,  but  not  entirely  de- 
stroyed. This  does  not  mean  that  the  ma- 
terials of  which  the  building  was  composed 
were  all  utterly  destroyed  or  obliterated,  but 
that  the  building,  though  some  part  of  it  may 
be  left  standing,  has  lost  its  character  as  a 
building,  and,  instead  thereof,  has  become  a 
broken  mass,  or  so  far  in  that  condition  that  it 
•cannot  properly  any  longer  be  designated  as  a 
building.  When  that  has  occurred,  then  there 
is  a  total  destruction  or  loss.  A  total  loss  does 
not  mean  an  absolute  extinction.  It  is  not 
necessary  that  all  the  parts  and  material  com- 
posing the  building  are  absolutely  and  physi- 
cally destroyed,  but  the  inquiry  always  is 
whether  after  the  fire  the  thing  insured  still 
exists  as  a  building.  Wood,  Ins.  §107;  2  May, 
Ins.  p.  967.  §  421a;  Ostrander.  Ins.  2d  ed.  p. 
'670,  §  610:  Biddle,  Ins.  ^  1876;  Joyce,  Ins. 
§§  8025,  8080;  Beach,  Ins.  §  890;  Black,  Law 
Diet.  Total  Loss;  Judah  v.  Banded,  2  Cai.  Cas. 
825;  Williams  v.  Hartford  Ins.  Go.  54  Cal.  442, 
85  Am.  Rep.  77;  Seyk  v.  MiUer^s  Nat.  Ins.  Co, 
74  Wis.  67,  8  L.  R.  A.  528;  Harriman  v. 
Queen  Ins.  Co.  49  Wis.  11;  Hamburg- Bremen 
F.  Ins.  Co.  V.  Oarlington,  66  Tex.  108,  59  Am. 
Rep.  618;  Oshkosh  Pkg.  d  P.  Co.  v.  Mercantile 
Ins.  Co.  81  Fed.  Rep.  200,  204. 

In  this  case  it  is  undoubtedly  true  that  the 
building  was  damaged  to  such  an  extent  as  to 
render  it  untenantable,  but  to  say  that  it  was  to- 
tally destroyed,  when  the  owner  restored  It  for 
about  one  third  of  its  original  value,  would  be 
to  entirely  disregard  controlling  facts.  Some 
just  or  reasonable  principle  must  be  applied  to 
the  facts  in  this  case  in  order  to  determine 
whether  there  was,  as  the  plaintiff  claims,  a 
totai;destruction  of  the  building,  and  it  is  not  un- 
reasonable to  apply  the  doctrine  which  prevails 
in  marine  insurance  with  respect  to  the  total  loss 
of  the  ship  or  vessel  insured.  There  it  is  held 
that  the  ship  is  a  total  loss  when  she  has  sus- 
tained such  extensive  damage  that  it  would  not 
be  reasonably  practicable  to  repair  her.  The 
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ordinary  measure  of  prudence  which  the  courts 
have  adopted  is  this:  If  the  ship,  when  re- 
paired, will  not  be  worth  the  sum  which  it 
would  be  necessary  to  expend  upon  her,  the  re- 
pairs are,  practicafly  speaking,  impossible,  and 
it  is  a  case  of  total  loss.  This  is  said  to  be  the 
English  rule.  Moss  v.  Smith,  9  C.  B.  108; 
Manning  v.  Irving.  1  C.  B.  176;  Bossetto  v. 
Ourney,  11  C.  B.  186, 187;  Orainger  v.  Martin, 
2  Best  &  8.  467,  468;  Adams  v.  Maekensie,  18 
C.  B.  N.  S.  442.  The  American  rule  recog- 
nizes the  same  principle,  but  fixes  upon  a  dif- 
ferent amount  of  expense  as  giving  the  right  to 
abandon.  If  the  expense  of  repair  will  exceed 
half  the  value  of  the  ship  when  repaired,  she 
is  considered  a  total  loss,  and  may  be  aban- 
doned. Great  Western  Ins.  Co.  v.  Fogarty,  19 
Wall.  640,  22  L.  ed.  216;  WaUerstein  v.  Colum- 
bian Ins.  Co.  44  K  T.  205,  4  Am.  Rep.  664. 
A  total  loss  or  a  total  destruction  takes  place 
when  the  subject  insured  wholly  perishes,  or  its 
recovery  is  rendered  irretrievably  hopeless. 
Burt  V.  Brewenf  dt  M.  Ins.  Co.  9  Hun,  888,  Af- 
firmed 78  N.  T.  400.  A  constructive  total  loss, 
which  enables  the  owner  to  abandon  the  ship, 
takes  place  when  the  subject  insured  is  not 
wholly  destroyed,  but  its  destruction  is  ren- 
dered highly  probable,  and  its  recovery, 
though  not  hopeless,  yet  exceedingly  doubtful. 
Burrill,  Law  Diet,  Total  Loss;  Arnold,  Ins.  990; 
8  Kent,  Com.  818.  820,  821.  The  jury  could 
not  be  permitted  to  find,  in  a  case  like  this, 
that  the  building  had  been  totally  destroyed 
because  the  interior  and  the  roof  were  gone. 
Those  parts  of  the  building  could  be  readily 
supplied.  Nor  is  the  verdict  for  the  plaintiii 
warranted  by  the  fact  that  the  ironwork,  cor- 
nice, and  some  of  the  brick  walls  had  been 
damaged.  The  important  and  fundamental 
fact  still  remained  to  confront  the  jury  at  every 
stage  of  its  investigation  that  the  foundation 
and  four  walls  of  the  building  were  still  sub- 
stantially intact,  and  that  it  was  possible,  by 
the  expenditure  of  less  than  $82,000,  to  make 
it  as  good  a  building  as  it  was  before  the  fire 
had  occurred.  So  we  think  that  the  facts  in 
this  case  required  the  learned  trial  judge  to 
direct  a  verdict  in  favor  of  the  defendant,  and 
the  exception  to  his  refusal  of  the  defendant's 
reouest  to  that  effect  was  well  taken. 

The  judgment  should  ther^ore  be  reversed,  and 
a  new  trial  granted;  costs  to  abide  the  event. 

All  concur  (Oray»  J.,  in  result),  except 
Parker*  Ch.  J.,  not  sitting,  and  Haig^lit  and 
Martin.  JJ.,  dissenting. 
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City  of  RED  WING,  Appt., 

V, 

Oliver  M.  GUPTIL,  Ee9pt 


.Minn.. 


-rrheelty  of  Red  Wlnfr  is  authorised  by 
its  charter  to  »*^<'*trfMn  an  action  to  oom- 

*Headoote  by  Start,  Ch.  J. 


pel  the  owner  of  any  buildinflr  or  place,  which  is 
a  Duiaance  affecting  the  comfort  and  conyenienoe 
of  the  public,  to  remove  or  abate  the  same,  al« 
thouffh  such  nuisance  is  not  injurious  to  the  pub- 
lic health. 

(May  13. 1886.) 

APPEAL  by  plaintiif  from  a  Judgment  of  the 
District  Court  for  Goodhue  County  in  fa- 
vor of  defendant  in  an  action  brought  to  enjoin 


NovR.— Injunctions    by     _.^ 

aoajmt  nuisances  affecting  ptiWic  mordU^  peace, 
and  good  order,  and  health  and  aafety. 


I.  Public  moraU,  peace,  and  good  order. 

a.  Intoxicatiitg  liquors. 

b.  Public  amusements. 
11.  Public  health  and  safety. 

a.  In  general. 

b.  Burial  grounds,  etc, 

c.  HospUals,  etc. 

d.  Oarhagcetc. 

e.  Sewers  and  drains. 

f.  Trade  or  business. 

B.  Buddings  and  other  structures. 

Upon  the  question  of  municipal  power  over 
nuisances  atrecting  public  morals,  decency, 
peace,  and  good  order,  see  note  to  State  y. 
Karstendiels  (La.)  88  I..  R.  A.  520. 

The  question  of  municipal  control  over  nui- 
sances relating  to  public  health  and  safety  will 
be  found  in  note  to  Harrington  v.  Providence 
<IL  I.)  88  L.  R.  A.  306. 

Jurisdiction  in  equity  in  suits  by  munici- 
paJlties  against  nuisances  in  general  will  be  the 
subject  of  a  subsequent  note. 

I.  Public  morals,  peace,  and  good  order. 
a.  Intoxicating  Uquors. 
The  keeping  of  a  saloon  contrary  to  law  is 
generally  punishable  as  a  criminal  or  quasi 
criminal  offense  against  the  state  or  local  laws, 
and  its  suppression  is  therefore  not  generally 
a  matter  of  equitable  relief,  yet  it  has  been 
stated  that  the  fact  that  the  keeping  of  a  sa- 
loon contrary  to  the  provisions  of  the  statute 
Is  a  criminal  offense  does  not  take  away  the 
jurisdiction  a  court  of  equity  might  otherwise 
exercise.  State,  Vance,  v.  Crawford,  28  Kan. 
726,  42  Am.  Rep.  182.  In  this  case  the  suit  was 
brought  by  the  state  at  the  relation  of  the 
county  attorney. 

So,  it  has*be<'n  further  stated  that  the  fact 
that  public  nuisances,  with  all  their  constituent 
effects,  are  public  offenses.  Is  a  very  strong  rea- 
son why  courts  of  equity  should  take  Jurisdic- 
tion of  such  nuisances,  and  suppress  and  en- 
Join  them,  provided  no  other  adequate  remedy 
exists.  State,  Vance,  t.  Crawford,  28  Kan.  726, 
42  Am.  Rep.  182. 

In  this  case,  the  court  refused  an  injunction 
In  the  name  of  the  state  at  the  relation  of  the 
county  attorney  to  restrain  the  defendant  from 
the  further  continuance  of  a  certain  Illegal  liq- 
uor saloon,  upon  the  ground  that  the  statute  de- 
claring the  offeuse  to  be  a  nuisance  provided  a 
complete  and  odequate  remedy,  and  not  upon 
the  ground  that  the  question  Inyolved  the  com- 
mission of  the  criminal  offense,  but  at  the  same 
time  the  court  admitted  that  there  might  be  in- 
stances where  the  statutory  abatement  might 
not  be  sufficient,  la  which  cases  the  remedy  by 
way  of  injunction  might  be  resorted  to.« 

In  Carleton  v.  Rugg,  148  Mass.  550,  5  L.  R. 
A.  183,  the  proceedings  were  instituted  under 
Haas.  Stat.  1887»  •chap.  880,  |  1.  which  gives 


the  supreme  Judicial  court,  and  superior  court. 
Jurisdiction  In  equity  upon  information  filed  by 
the  district  attorney,  or  upon  petition  of  not 
less  than  ten  legal  voters  of  any  town  or  city, 
setting  forth  the  fact  that  any  building,  place, 
or  tenement  therein  is  resorted  to  for  prostitu- 
tion, lewdness,  or  illegal  gaming,  or  used  for  the 
Illegal  keeping  or  sale  of  Intoxicating  liquors, 
power  to  restrain,  enjoin,  or  abate  the  same  as 
a  common  nuisance,  and  also  power  to  either 
of  said  courts  to  issue  an  injunction  for  that 
purpose.  The  court  held  the  statute  to  be  con- 
stitutional, and  not  in  conflict  with  article  12 
of  the  Declaration  of  Rights,  as  the  mere  fact 
that  the  keeping  of  a  nuisance  is  a  crime  does 
not  deprive  a  court  of  equity  of  the  power  to 
abate  the  same.  The  above  statute  only  sanc- 
tions proceedings  In  equity  at  the  suit  of  the 
attorney  general,  or  of  not  less  than  ten  legal 
voters  of  the  town  or  city,  and  It  would  there- 
fore appear  that  all  proceedings  In  equity  un- 
der such  statute  would  have  to  be  taken  In  the 
manner  therein  declared,  and  that  a  munici- 
pality could  not  proceed  thereunder  except  in 
the  name  of  the  attorney  general  or  of  ten 
legal  voters  of  the  city  or  town. 

In  State,  Circuit  Attorney,  v.  Uhrig,  14  Mo. 
App.  413,  the  proceeding  was  in  the  nature  of 
an  information  in  equity  on  behalf  of  the  city 
to  procure  an  Injunction  against  the  keeping  of 
an  unliceused  dramshop,  on  the  ground  that  it 
was  a  public  nuisance,  but  the  court  refused 
the  injuuction  upon  the  ground  that  the  pro- 
ceedings were  to  restrain  an  offense  of  a  crim- 
inal nature  to  which  Jurisdiction  in  equity  had 
never  attached. 

The  New  Hampshire  Laws  of  1887,  chap.  77, 
enact,  {  1:  "Any  building,  place,  or  tenement. 
In  any  town  or  city  that  Is  resorted  to  for  pros- 
titution lewdness,  or  illegal  gaming,  or  that  is 
used  for  the  Illegal  sale  or  keeping  for  sale  of 
spirituous  or  malt  liquors,  wine,  or  cider,  is 
declared  to  be  a  common  nuisance,*'  and,  |  2: 
"The  supreme  court  shall  have  Jurisdiction  in 
equity,  upon  Information  filed  by  the  solicitor 
for  the  county  or  upon  petition  of  not  less  than 
twenty  legal  voters  of  such  town  or  city  setting 
forth  any  of  the  facts  contained  in  |  1  of  this 
act,  to  restrain,  enjoin,  or  abate  the  same,  and 
an  injunction  for  such  purpose  may  be  issued 
by  said  court  or  any  Justice  thereof." 

In  State,  Blanpled,  v.  Currier,  66  N.  H.  622, 
the  court  refused  an  Injunction,  sought  under 
the  above-mentioned  statute  at  the  Instance  of 
twenty  legal  voters,  as  the  defendant  denied 
the  allegfd  nuisance,  and  claimed  a  trial  by 
Jury  to  which  he  was  entitled  upon  the  ques- 
tion whether  he  made  use  of  the  building  de- 
scribed for  the  illegal  sale  or  keeping  for  sale  of 
spirituous  or  malt  liquors,  wine,  or  elder.  It 
will  be  observed  that  the  above  statut«»  gives 
the  right  to  proceed  In  equity  to  the  solicitor 
of  the  county,  or  upon  petition  of  not  less  than 
twenty  legal  voters  of  the  town  or  city,  but 
does  not  give  the  right  to  proceed  in  equity  to 
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the  operation  of  a  slaughterhouse  and  render- 
ine  establishment.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  C.  MeClure»  for  appellant: 
It  makes  no  difference  in  this  case  whether 
the  stenches  and  smells  are  injurious  to  the 
public  health  or  not.    ''It  is  sufficient  if  they 
are  materially  offensive,  and  render  the  use  of 
that  part  of  the  highway  within  the  sphere  of 


its  effects  materially  offensive  or  unoomforta^ 
ble." 

1  Wood.  Nuisances,  8d  ed.  g  299. 

In  this  class  of  cases  the  city  can  maintain  aD 
action  the  same  as  a  private  individual. 

New  OrleavM  v.  Lambert,  14  La.  Ann.  347; 
Pine  City  v.  Munch,  42  Minn.  842,  6  L.  R.  A. 
768;  HutchinMm  Ticp.  v.  Filk,  44  Minn.  686. 

Mr,  T.  M.  Wilson  for  respondent. 


the  municipal  authorities  themselveB;  and  It 
may  therefore  be  doubted  whether  a  munici- 
pality could  proceed  thereunder  except  by  pro- 
ceeding instituted  in  the  manner  pointed  out, 
and  not  in  the  name  of  the  municipal  authori- 
ties. 

The  case  of  State,  Rhodes,  v.  Saunders,  66  N. 
H.  39,  18  L.  R.  A.  646,  was  also  brought  by 
twenty  legal  voters  under  the  above  statute, 
and  upholds  the  constitutionality  of  the  stat- 
ute, and  also  the  Jurisdiction  of  the  court  of 
chancery  in  such  matters. 

So,  m  Hartley  v.  Henrietta,  36  W.  Va.  223, 
the  plaintiff,  on  behalf  of  himself  and  all  other 
citisens,  under  a  state  statute  giving  equity 
jurisdiction  over  nuisances  in  the  sale  of  intoxi- 
cating liquors  upon  conviction  of  the  owner  or 
keeper  thereof,  sought  an  injunction  to  restrain 
the  defendant  from  selling  Intoxicating  liquors 
contrary  to  law.  and  to  abate  the  sale  thereof. 
The  court  held  that  under  chapter  32,  i  18,  of 
the  West  Virginia  Code,  such  proceedings  could 
not  be  maintained  until  it  was  shown  that  the 
party  so  charged  had  been  convicted  of  the  of- 
fense named  in  the  bill.  Section  18  of  the 
Code  in  question  provides  that  all  houses, 
buildings,  and  places  of  every  description  where 
Intoxicating  liquors  are  sold  or  vended  con- 
trary to  law  shall  be  deemed  and  taken  to  be 
common  and  public  nuisances,  and  abatable  as 
such  upon  the  conviction  of  the  owner  or  keeper 
thereof  as  thereinafter  provided,  and  the  courts 
of  equity  have  jurisdiction  by  injunction  to  re- 
strain and  abate  any  such  nuisance  upon  bill 
filed  by  any  citizen.  The  right  to  proceed  in 
equity  only  accrues  under  such  section  after  it 
has  been  shown  by  conviction  that  such  place 
is  a  nuisance.  In  that  case,  however,  the  court 
was  equally  divided  in  opinion.  The  express 
question  of  the  right  of  a  municipality  to  pro- 
ceed In  equity,  or  the  validity  of  the  proceed- 
ing therein  taken  on  behalf  of  all  the  citizens, 
did  not  arise  in  this  case,  the  only  question  be- 
fore the  court  being  the  right  to  so  proceed 
prior  to  conviction. 

b.  Public  amusementg. 

The  question  whether  a  merry-go-round  is  a 
public  nuisance  or  not,  restrainable  by  the 
municipal  authorities,  depends  upon  the  place, 
the  time,  the  circumstances,  and  the  manner 
in  which  it  is  operated,  and  the  effects  it  pro- 
duces, and  If  the  noise,  crowd,  and  other  ef- 
fects of  such  riding  gallery  invade  any  public 
or  private  right,  and  materially  interfere  with 
and  impair  the  ordinary  physical  comfort  of 
anyone  of  normal  sensibility,  and  ordinary 
mode  of  living  in  his  home  or  place  of  business. 
Davis  V.  Davis,  40  W.  Va.  464. 

The  petition  and  information  of  the  common 
council  in  the  above  case  was  signed  by  fifty 
residents,  supported  by  afQdavits,  suggesting 
the  location  of  the  alleged  nuisance,  and  prayed 
that  defendant  be  summoned  to  show  cause 
why  the  same  should  not  be  declared  to  be  a 
nuisance,  and  aliated  as  both  a  public  and  a  pri- 
vate nuisance.  A  summons,  signed  by  the 
mayor,  in  the  nature  of  a  scire  facias  or  rule 
to  show  cause,  Issued,  giving  the  defendant  no- 
41  L.  R.  A. 


tice  of  the  injury  and  annoyance  suggested  and 
commanding  him  to  appear  and  show  cause- 
against  the  abatement.  The  court  held  that 
such  signature  was  sufficient,  and  it  was  not 
necessary  for  it  to  be  signed  by  the  members 
of  the  council,  and  therefore  upheld  the  method 
of  the  procedure  used,  looking  upon  the  same 
as  short  and  simple  and  efficient  for  the  pur- 
poses. The  court  further  stated  that  it  was- 
not  necessary  In  such  case  for  the  corporation 
to  proceed   by  way  of  injunction    In    equity. 

Where  a  merry-go-round  is  erected  on  a  va- 
cant lot  in  a  populous  part  of  a  town  near  to 
dwellings,  and  Is  operated  by  steam  with  a 
whistle  blowing  every  few  minutes,  and  Is  ac- 
companied by  music  up  to  ten  o'clock  and  after 
In  the  night,  and  tends  to  prevent  and  disturb- 
sleep,  and  is  kept  continuously  for  six  days, 
drawing  large  crowds  of  noisy  and  boisterous- 
people,  the  crowd  hallooing  until  ten  o'clock 
at  night,  the  same  is  properly  restrainable  by 
the  public  authorities  as  a  public  nuisance  after 
due  inquiry,  as  it  is  a  mere  idle  amusement,  al- 
though perfectly  legitimate  in  a  proper  place  or 
at  a  proper  time.  Davis  v.  Davis,  40  W.  Va. 
464. 

In  the  above  case,  however,  there  were  two 
dissenting  opinions  by  Justices  Dent  and  Bran- 
non,  upon  the  ground  that  the  same  did  not 
constitute  a  public  nuisance,  and  that  the  act 
of  the  public  authorities  In  relation  thereto 
should  be  by  means  of  regulation,  and  not  an- 
absolute  prohibition. 

The  West  Virginia  Code  of  1891,  p.  426,  chap. 
47,  S  28,  defines  the  powers  and  duties  of  the- 
couucll  and,  among  them,  the  power  to  prevent 
Injury  and  annoyance  to  the  public  or  to  Indi- 
viduals, and  to  abate,  or  cause  to  be  abated, 
anything  which,  in  the  opinion  of  the  majority 
of  the  whole  council,  shall  be  a  nuisance,  but 
does  not  prescribe  the  forms  and  methods  of 
procedure,  and  the  council  is  therefore  allowed 
a  wide  discretion  within  the  limits  of  reason- 
able fairness.  Davis  v.  Davis,  40  W.  Va.  464. 
It  would  therefore  seem  to  be  within  the  power 
of  the  municipal  authorities  to  s^ek  relief  In 
equity  In  proper  cases. 

II.  Public  hedUh  and  safety. 
a.  Jnoeneral. 

Municipal  power  over  nuisances  affecting- 
safety,  health,  and  personal  comfort  forms  the 
note  to  Harrington  v.  Proviuence  (H.  I.)  38  L. 

R.  A.  aoc. 

Where  health  Is  exposed,  If  there  is  a  nui- 
sance, it  shoulil  be  abated,  oven  though  the 
remedy  by  injunction  must  be  resorted  to  for 
its  abfitoinent.  Board  of  Health  v.  Maglnnla 
Cotton  Mills,  46  La.  Ann.  806,  814. 

And  upon  the  general  question  of  equitable 
Jurisdiction  in  nuisances  relating  to  health  and 
safety,  the  court  In  Rowe  y.  Granite  Bridge 
Corp.  21  Pick.  344,  847,  said  that,  where  there 
Is  Immediate  danger  to  the  health  or  safety  of 
the  community,  and  where  It  is  obviously  nec- 
essary that  a  nuisance  should  be  immedlatelr 
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Start*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  the  city  of  Red  Wing 
to  enjoin  the  defendant  from  operating  a 
slaughterhouse  and  rendering  establishment 
-within  the  corporate  limits  of  the  city,  and  to 
require  him  to  abate  the  same  as  a  nuisance. 
Judgment  was  entered,  upon  the  special  ver- 
dict of  the  jury,  dismissing  the  action  on  the 


merits,  from  which  the  plaintiff  appealed. 
The  special  verdict  was  to  the  effect  that  the 
defendant  used  and  maintained  the  slaughter- 
house in  question  without  any  authority  or  li- 
cense from  the  city  of  Red  Wing,  ancl  con- 
ducted the  business  therein  in  such  a  manner 
as  to  be  offensive,  disagreeable,  and  annoying 
to  persons  residing  in  the  vicinity  of  his  prem- 
ises, and  to  persons  traveling  along  the  public 


suppressed,  equity  may  interfere,  until  the 
Blower  process  of  indictment  can  be  put  in  mo- 
tion. This,  however,  was  a  private  action  to 
abate  a  public  nuisance. 

And  In  Atty.  Gen.,  Raleigh,  v.  Hunter,  16  N. 
C.  (1  Dev.  Eq.)  .12,  the  court,  at  the  Instance  of 
the  city,  through  the  attorney  general,  per- 
petuated an  injunction  to  restrain  the  defend- 
ant from  operating  his  mill  dam  so  as  to  in- 
jure the  public  health,  even  though  he  had  been 
indicted  for  the  same  as  a  nuisance. 

The  power  of  a  municipality  to  proceed  by 
way  of  injunction  to  restrain  a  public  nuisance 
injurious  to  health  is  further  upheld  in  the  case 
of  Pine  City  v.  Munch,  42  Minn.  842,  6  L.  K.  A. 
763.  In  this  case  the  court  restrained  the  de- 
fendant from  committing  a  nuisance  in  opening 
the  gates  and  sluices  of  a  dam  in  hot  weather, 
and  drawing  the  water  from  the  pond,  thereby 
converting  the  land  into  marshes  and  swamps, 
causing  the  vegetable  matter  therein  to  decay 
and  become  decomposed,  thus  producing  mala- 
ria, sickness,  and  death. 

In  Rice  V.  Jefferson,  50  Mo.  App.  464,  471,  It 
is  said  that  even  if  a  municipality  may  resort 
to  a  court  of  equity  to  aid  it  In  enforcing  public 
duties  to  preserve  the  health  and  property  of 
its  inhabitants,  in  those  cases  which  fall  under 
some  recognized  head  of  equity  Jurisdiction, 
yet  even  those  would  seem  to  be  an  encroach- 
ment on  the  one  settled  general  rule,  denying 
to  courts  of  equity  the  |;>ower  to  restrain  the 
threatened  violation  of  a  municipal  ordinance, 
unless  the  act  threatened  be  a  nuisance  per  ae 
In  this  case,  however,  the  action  was  by  a  pri- 
vate individual,  and  the  court  refused  the  re- 
lief. 

Section  28,  New  Jersey  Laws  1887,  Pamph. 
Laws,  p.  80,  provides  "that  any  such  local 
board  of  health,  instead  of  proceeding  in  a  sum- 
mary way  to  abate  a  nuisance  hasardous  to  the 
public  health,  may  file  a  bill  in  chancery,  in  the 
name  of  the  state,  on  the  relation  of  such  board 
of  health,  for  an  injunction  to  prohibit  the  con- 
tinuance of  such  nuisance,  and  such  actions 
shall  proceed  [inr  the  courts  of  chancery]  ac- 
cording to  the  rules  and  practices  in  such  cases 
on  the  relation  of  individuals.'* 

In  State,  Hamilton  Twp.  Bd.  of  Health,  v. 
Neldt  (N.  J.  Eq.)  10  Atl.  318,  the  bill  was  filed 
under  the  above  act  to  abate  a  public  nuisance 
hazardous  to  the  public  health.  It  was  con- 
tended, upon  the  part  of  the  defendant,  that 
the  plaintifTs  had  not  proceeded  so  as  to  give 
the  court  Jurisdiction,  inasmuch  as  they  had 
not  given  the  notice  required  by  the  statute  to 
the  person  creating  such  nuisance.  The  court 
held  that,  under  the  provisions  of  such  statutes, 
notice  was  only  required  In  those  cases  where 
the  board  of  health  sought  to  proceed  In  a 
summary  manner,  and  that  the  provisions  of 
the  statute  relating  to  notice  did  not  apply  to 
proceedings  to  abate  the  nuisance  by  way  of  in- 
junction in  equity. 

Sections  28  and  29  of  the  New  Jersey  Public 
Laws  of  March  31,  1887,  p.  80,  giving  power  to 
a  local  board  of  health  to  enjoin  nuisances,  only 
apply  to  nuisances  arising  and  maintained 
within  the  Jurisdiction  of  such  board,  and 
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therefore  where  the  nuisances  arise  without 
the  territorial  limits,  their  redress  must  be 
sought  under  the  New  Jersey  statute  of  1894, 
May  24.  State,  Vallsburgh  Bd.  of  Health,  v. 
East  Orange  Twp.  53  N.  J.  Eq.  498. 

The  New  York  statute  of  May  6,  1884,  which 
gives  county  boards  power,  In  their  own  name, 
to  maintain  a  bill  in  equity  for  the  abatement 
of  either  a  public  or  private  nuisance  where  It 
\b  apparent  that  the  nuisance  Is  of  such  a  char- 
acter that  a  private  individual,  living  in  the 
vicinity  and  affected  by  it,  can  maintain  a  like 
suit,  does  not  cl6the  the  local  board  of  health 
with  the  functions  of  the  attorney  general  in 
cases  of  public  nuisances,  but  authorizes  them 
in  their  own  names  to  secure  for  individuals 
that  protection  which  equity  affords  to  those 
persons  upon  their  own  suit.  Hudson  County 
Bd.  of  Health  &  Vital  Statistics  v.  New  York 
Horse  Manure  Co.  47  N.  J.  Eq.  1. 

Where  action  was  commenced  by  the  board 
of  health  for  an  injunction  under  N.  Y.  Laws 
1886,  chap.  270,  but  before  the  trial  such  act 
had  been  repealed  by  chap.  661  of  the  New  York 
public  health  act  of  1893,  which  took  effect 
Immediately,  the  effect  of  the  repeal  of  such 
act  upon  the  action  was  held  to  carry  with  it 
a  repeal  of  the  remedy  also,  and  the  suit  for 
Injunction  was  therefore  dismissed.  Schoepflin 
V.  Calkins,  6  Misc.  163,  following  Hughson  v. 
Rochester,  49  Hun.  45. 

b.  Burial  grounds^  etc. 

Upon  municipal  control  over  nuisances  relat- 
ing to  the  burial  of  the  dead,  see  note  to  Har- 
rington V.  Providence  (R.  I.)  38  L.  R.  A.  305, 
II.  h. 

Cemeteries  and  burying  grounds  are  not  only 
recognized  as  necessary,  but  are  otherwise  pro- 
vided for,  and  protected,  by  humane  laws,  yet 
It  may  be  that  a  burying  ground  in  the  limits 
of  a  city,  where  the  population  Is  dense,  may 
become  a  nuisance:  but  cemeteries  and  bury- 
ing grounds  are  not  per  ae  nuisances,  nor  Is  the 
naked  averment  that  they  are  such,  without  the 
statement  of  sufficient  reasons  to  render  them 
so,  sufficient  to  authorize  proceedings  for  their 
abatement  or  suppression.  Begeln  v.  Ander- 
son, 28  Ind.  79,  80,  wherein  the  city  sought  to 
abate  or  enjoin  the  cemetery  as  a  public  nui- 
sance. 

So,  as  a  general  rule.  It  may  be  said  that 
equity  will  not  interfere  by  way  of  Injunctloo 
to  restrain  the  location  of  a  cemetery,  where 
the  purposes  for  which  It  is  located  are  per- 
formed in  a  careful  manner,  although  such  re- 
lief might  be  granted  in  cases  where  the  bury- 
ing of  the  dead  is  done  in  a  careless  and  Im- 
provident manner.  Ellison  v.  Washington 
Comrs.  68  N.  C.  (5  Jones,  Eq.)  57,  75  Am.  Dec. 
430. 

A  mere  problematical  averment,  in  a  com- 
plaint by  a  municipality  seeking  to  restrain  a 
cemetery,  that  the  establishment  of  a  cemetery 
on  the  ground  prescribed  would  materially  re- 
tard the  advance  of  improvements  in  all  that 
portion  of  the  city,  can  afford  no  ground  for  an 
Injunction  at  the  Instance  of  the  public  authori- 
ties, and  the  mere  fact  that  the  act  of  incor- 
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highway  past  them,  by  reason  of  the  smells 
and  steDches  emitted  therefrom,  bul  such  house 
and  business  have  not  been  so  conducted  as  to 
be  injurious  to  the  public  health.  This  is,  in 
its  legal  effect,  the  equivalent  of  a  flndiog  that 
the  defeodaDt  is  maintaining  a  public  nuisance, 
although  it  is  not  injurious  to  the  public  health. 
Wood,  Nuisances,  ^^  299, 671;  Gen.  Stat.  1894, 


§  5881.  A  municipal  corporation,  which  by 
Its  charter  is  authorized  to  abate  or  to  compd 
the  abatement  of  public  nuisances,  may  main- 
tain an  action  m  equity  to  secure  such  re- 
sult. Pine  City  v.  Munch,  42  Minn.  842,  6 
L.  R.  A.  763,  and  notes;  Buffalo  v.  Barling, 
50  Minn.  551.  The  only  question  in  this  case 
is,  Can  the  city  of  Red  Wing  maintain  such  an 


poration  of  the  city  provides  for  the  removal 
and  abatement  of  nnisaneeB  to  carry  out  and 
enforce  sanitary  regulations,  and  gives  the  com- 
mon council  Jurisdiction  2  miles  beyond  the 
city  limits,  does  not  aid  the  public  authorities 
in  seeking  such  relief.  Begeln  v.  Anderson,  28 
Ind.  79,  80. 

Under  subdivision  6  of  S  84  of  the  act  of  In- 
diana, Spec  Sess.  1866,  p.  16,  the  common  coun- 
cil have  power  to  establish  cemeteries  or  burial 
places  within  or  without  the  city,  and  to  pro- 
vide for  the  sanctity  of  the  dead,  and  to  pro- 
hibit Interments  except  In  ceipeterles  thereto- 
fore eHtabllshed  by  law.  Under  this  provision 
power  is  conferred  on  the  city  authorities  to  es- 
tablish cemeteries  outside  of  the  city  limits,  and 
when  this  power  Is  exercised  the  common  coun- 
cil is  authorised,  by  proper  ordinance,  to  regu- 
late and  control  such  cemeteries.  Such  power 
does  not,  however,  authorize  the  common  coun- 
cil to  prohibit  the  establishment  of  cemeteries 
or  burial  grounds  by  others  without  the  cor- 
porate limits,  nor  give  the  city  any  jurisdiction 
or  control  over  such  when  established,  and  such 
an  act,  therefore,  only  relates  to  Interments 
within  the  city  Jlmits,  and  therefore  where  the 
city  does  not  show  that  such  a  cemetery  Is  a 
nuisance  per  se.  It  cannot  enjoin  Its  use  by  pro- 
ceedings in  equity.  Begeln  v.  Anderson,  28 
Ind.  79,  80. 

In  the  above  case  the  grounds  upon  which  It 
was  proposed  to  estoblish  a  cemetery  were 
situated  at  least  ^  of  a  mile  beyond  the  city 
limits,  and  It  was  not  easily  seen  how  It  could 
be  or  become  a  nuisance  to  the  city  with  Its 
then  present  limits  were  Its  population  never 
so  dense,  and  there  was  no  averment  In  the 
complaint  that  the  nuisance  would  result  from 
the  fact  of  the  crowded  state  of  the  city's  popu- 
lation, nor  was  it  shown  to  be  so  even  histori- 
cally. The  court  held  that,  even  though  the 
city  council  had  Jurisdiction  to  declare  the  es- 
tablishment of  a  cemetery  within  2  miles,  or 
any  less  distance,  of  the  city  limits  to  be  a  nui- 
sance, and  restrain  or  abate  It  as  such,  yet  a 
complaint  which  failed  to  show  the  passing  of 
any  ordinance  In  reference  thereto  was  defect- 
ive, and  therefore  the  injunction  was  refused. 
Begeln  v.  Anderson,  28  Ind.  79,  80. 

So,  In  Lake  View  v.  Lets,  44  111.  81,  84,  the 
city  authorities  sought  to  restrain  the  defend- 
ants from  establishing  a  cemetery  within  the 
limits  of  their  town.  The  court  refused  the  in- 
Juiy!tlon  upon  the  ground  that  It  was  not  shown 
that  such  cemetery  was  necessarily  a  nuisance, 
or  that  it  obstructed  the  public  in  the  use  of 
its  streets,  Inasmuch  as  it  might  be  so  located 
and  arranged,  and  so  planted  with  trees,  etc., 
and  decorated,  as  to  be  not  less  beautiful  than 
a  landscape  garden,  and  free  from  all  reasonable 
objection,  as  the  power  to  prohibit  the  estab- 
lishment of  cemeteries  except  by  the  authority 
of  the  trustees  was  not  considered  as  falling 
within  the  power  of  removing  and  abating  nui- 
sances. 

And  In  Lake  View  v.  Rose  Hill  Cemetery  Co. 
70  111.  191,  22  Am.  Bep.  71,  a  bill  was  tiled 
by  the  city  to  restrain  the  county  from  using 
certain  lands  owned  by  It  for  over  thirteen 
years,  for  the  burial  of  the  dead,  in  violation 
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of  an  act  of  the  state  legislature,  and  of  a  sub- 
sequent act.  The  court  refused  to  enjoin  the 
use  of  the  cemetery,  upon  the  ground  that  it 
was  not  a  nuisance  per  ee,  and  a  subject  of  leg- 
islative prohibition,  although  the  legislature  had 
the  power  to  regulate  the  use  of  such  cemeteries 
for  the  purpose  of  the  interment  of  the  dead 
In  order  to  protect  the  public  health.  The  act 
of  the  legislature  subsequently  passed  did  not 
profess  to  correct  any  abuses  of  the  uses  of  the 
property,  but  was  an  arbitrary  prohibition  of 
its  use  in  accordance  with  the  provisions  of  a 
charter  previously  granted  to  such  cemetery. 
There  was  no  pretense  that  the  cemetery  as 
conducted  was  a  nuisance,  nor  was  there  any 
charge  that  the  health  or  comfort  of  the  people 
in  the  vicinity  had  been,  or  would  be,  affected 
in  the  near,  or  even  in  the  distant,  future. 

0.  HoapitalA.  etc. 

In  Atty.  Gen.  v.  Manchester  [1898]  2  CIl  87, 
an  Injunction  was  sought  by  the  attorney  gen- 
eral at  the  relation  of  a  district  local  board, 
restraining  defendant  from  establishing  hospi- 
tals, fur  the  reception  of  persons  suffering  from 
smallpox  or  other  infectious  diseases,  so  as  to 
cause  a  nuisance  to  the  inhabitants  of  the 
neighborhood.  The  court,  however,  refused  the 
relief  sought,  as  the  plaintiff  failed  to  show  that 
there  was  a  probability  that  the  apprehended 
danger  would  in  fact  ensue,  and  stated  that  if, 
in  such  a  case,  the  evidence  showed  that  the 
maintenance  of  a  smallpox  hospital  was  on  the 
whole  more  beneficial  to  the  health  of  the  pub- 
lic at  large  than  the  leaying  of  the  persons  suf- 
fering from  the  disease  scattered  in  their  own 
homes,  it  was  a  question  whether  some  weight 
might  not  properly  be  allowed  to  such  circum- 
stances. 

As  to  municipal  control  over  nuisances  aris- 
ing from  persons  and  things  affected  with  dis- 
ease, see  note  to  Harrington  v.  Providence  (B. 
I.)  88  L.  R.  A.  806,  II.  e. 

d.  Qarl>age,  etc. 

In  Philadelphia  v.  Lyster,  8  Pa.  Super.  Ct 
476,  the  bin  prayed  for  an  injifnctlon,  at  the  in- 
stance of  the  city  authorities  to  prevent  defend- 
ant from  collecting  garbage  in  the  city,  carry- 
ing it  through  the  streets,  feeding  it  to  the 
hogs,  or  spreading  it  upon  the  land  In  the  city 
or  adjoining  thereto,  and  for  general  relief.  An 
ordinance  of  the  city  made  it  unlawful  for  any 
person  or  persons,  other  tlian  contractors  with 
the  city,  to  collect  such  material  without  hav- 
ing first  obtained  a  permit  from  the  board  of 
health.  The  defendant  admitted  the  ordinance, 
but  denied  the  right  of  the  board  of  health  to 
determine  the  question,  and  also  that  the  act 
complained  of  was  a  nuisance  or  prejudicial  to 
public  health,  although  he  admitted  that  the 
garbage  was  collected  without  a  permit,  but 
contended  that  he  collected  It  in  a  kind  of 
wagon  provided  by  the  ordinance.  The  court 
refused  the  injunction,  stating  that  the  extra- 
ordinary powers  claimed  by  the  board  of  health 
had  been  misapprehended,  as  the  power  to  de- 
clare the  acts  In  question  nuisances  in  fact  and 
in  law  had  not  been  delegated  by  the  legisla- 
ture to  the  board  of  health,  and  that  therefore 
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action  to  compel  the  abatement  of  a  public  Dui- 
aaoce  which  is  not  injurious  to  public  health? 
It  cannot  do  so  unless  its  charter  confers  upon 
it  authority  to  remove  or  abate  public  nuisances 
which  affect  the  comfort  and  convenience  of 
the  public,  but  not  the  public  health.  But  if 
it  has  such  power  under  its  charter  it  may  main- 
tain this  action.    The  nuisance  in  question  is 


offensive,  disagreeable,  and  annoying  to  per- 
sons living  or  traveling  along  the  highway  in 
the  vicinity  of  the  defendant^  slaughterhouse, 
by  reason  of  the  smells  and  stenches  it  emits. 
It  therefore  affects  the  comfort  and  convenience 
of  the  public.  The  charter  of  the  plaintiff 
(Special  Laws  1887,  chap. (8,  subc.  4),  among 
other  things,  provides: 


the  remedy  for  the  unlawful  acts  alleged  rest- 
ed with  the  legislative  branch  of  the  city  gov- 
ernment, and  if  an  adequate  remedy  had  not 
been  provided,  that  fact  would  not  give  a  court 
of  equity  jurisdlctiou  to  supply  a  defect  in  the 
ordinance  by  injunction,  In  the  absence  of  proof 
of  an  honest  effort  to  enforce  its  provisions, 
and  its  inadequacy  being  demonstrated. 

Although,  in  dealing  with  the  evil  complained 
of  in  a  suit  to  restrain  the  acts  of  the  defend- 
ant in  removing  his  garluige  from  a  city  con- 
trary to  the  provisions  of  the  city  ordinance, 
a  large  discretion  is  vested  in  the  board  of 
health,  and  while  the  board  has  the  discretion- 
ary power  to  declare  the  keeping  of  garbage, 
ofTal,  and  refuse  matter  upon  the  streets,  al- 
leys, and  the  premises  of  individuals  a  nui- 
sance, that  discretion  is  not  sufficiently  far 
reaching  to  declare  the  act  of  a  defendant  in 
removing  garbage  from  a  city  in  carts  or  wag- 
ons of  the  construction  claimed  by  the  ordi- 
nance, nnd  depositing  it  upon  his  own  farm, 
to  be  a  nuisance,  when  he  has  adopted  the  pre- 
cise means  for  that  purpose  prescribed  by  the 
ordinance  of  the  city.  Philadelphia  v.  Lyster, 
8  ra.  8nper.  Ct.  475,  4S0. 

lu  ButterfosB  v.  State,  Lambertvllle  Bd.  of 
Health.  40  N.  J.  Eq.  325,  an  injunction  was 
granted  at  the  instance  of  the  public  authori- 
ties to  restrain  the  defendant  from  creating 
a  nuisance,  by  depositing  refuse  from  his  busi- 
ness of  a  tomato  canning  factory  into  a  reser- 
voir which  communicated  with  a  covered  sewer 
which  ran  into  a  natural  stream,  as  the  same 
was  a  source  of  foulness  hazardous  to  the  pub- 
lic health. 

A  contract  entered  into  by  a  board  of  health 
for  a  garbage  crematory  will  not  be  enjoined 
on  the  ground  that  a  nuisance  will  be  created, 
where  it  expressly  provides  for  a  plant  the  op- 
eration of  which  will  not  prove  a  nuisance. 
Deyshcr  v.  Reading,  18  Pa.  Co.  Ct.  611. 

As  to  municipal  control  our  nuisances  affect- 
ing health  in  the  removal  of  filth,  etc.,  see  note 
to  Harrington  v.  Providence  (R.  I.)  38  L.  R.  A. 
aOo,  11.  b. 

Upon  the  question  of  municipal  control  over 
nuisances  affecting  highways  in  the  removal  of 
garbage,  see  note  to  Hagerstown  v.  Wltmer 
(Md.>  39  L.  R.  A.  040,  II. 

e.  Sewers  and  draim. 

Where  a  board  of  health  has  power,  by  act 
of  legislation,  upon  notice  of  a  nuisance  exist- 
ing, to  examine  the  same  In  a  summary  way, 
and  order  or  cause  the  same  to  be  abated,  in- 
stead of  proceeding  in  such  manner,  it  also  has 
the  power  to  file  a  bill  in  the  name  of  the  state 
to  prohibit  the  continuance  of  such  nuisance, 
such  power  comprehending  every  nuisance. or 
source  of  foulness  hazardous  to  the  public 
health.  State,  Trenton  Bd.  of  Health,  v.  Hut- 
chinson, 39  N.  J.  Eq.  21& 

In  Board  of  Health  v.  Maginnis  Cotton  Mills, 
46  La.  Ann.  806,  810,  an  injunction  was  granted 
at  the  instance  of  the  public  authorities  to  re- 
strain the  defendant  from  maintaining  outlets 
from  the  privies  and  cesspools  of  its  factory 
Into  the  public  gutters  of  the  city,  through 
which  outlets  fecal  and  other  offensive,  dead 
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and  injurious,  matter  flowed,  thereby  imperil- 
ing the  public  health  and  creating  a  nuisance. 

Where  it  was  sought  to  restrain  the  defend- 
a»t  from  pttztially  draining  a  certain  pond,  and 
exposing  its  shores  so  as  to  endanger  the  pub- 
lic health  and  create  a  public  nuisance,  it  was 
held  that,  as  neither  the  remedy  by  indict- 
mnnt,  nr.r  the  proceedings  under  the  Massachu- 
setts stnrntes  for  the  abatement  of  nuisances 
by  n  board  of  health,  was  a  complete  remedy 
for  the  whole  mischief,  as  neither  could  be  in- 
voked until  a  part  of  the  mischief  was  done, 
and  could  not,  In  the  nature  of  things,  restore 
the  pond,  the  land,  and  the  underground  cur- 
rents to  the  same  condition  to  which  they  were 
bofore,  the  preventive  force  of  a  decree  in  equi- 
ty, restraining  the  illegal  act  before  any  mis- 
chief was  done,  was  a  more  efficacious,  com- 
plete, and  proper  remedy.  Atty.  Qen.  v.  Jamai- 
ca Pond  Aqueduct  Corp.  133  Mass.  361,  368. 
In  this  case,  however,  it  does  not  appear  that 
the  proceedings  were  at  the  relation  of  the  mu- 
nicipality. 

A  drain  pipe,  laid  by  permission  of  the  com- 
mon council  upon  certain  conditions  relating  to 
Its  removal  upon  becoming  a  nuisance,  upon 
notice  to  the  owner,  his  heirs  or  assigns,  and  by 
the  council  in  case  of  his  refusal  or  neglect, 
may  be  enjoined  by  the  city  as  a  public  nui- 
sance, even  though  the  city  does  not  revoke 
such  ordinance  or  permission.  State,  Trenton 
Bd.  of  Health,  v.  Hutchinson,  89  N.  J.  Eq.  218. 

In  Hutchinson  v.  State,  Trenton  Bd.  of  Health, 
89  N.  J.  Eq.  509,  the  defendants  sought  to  Justi- 
fy their  acts  in  causing  and  maintaining  a  nui- 
sance Injurious  to  health  by  discharging,  into  a 
certain  run  through  a  certain  pipe  laid  in  the 
street,  fllth  and  offensive  matter,  under  power 
given  by  the  public  authorities  of  the  city,  but 
relief  by  way  of  injunction  was  granted  to  the 
board  of  health  properly  organized  under  the 
state  statute,  the  court  upholding  the  right  of  a 
board  of  health  to  maintain  the  bill  in  the 
name  of  the  state. 

So,  in  New  York  Health  Department  v. 
Lalor,  88  Hun.  542,  the  court  granted  an 
injunction  restraining  the  defendant  from 
executing  the  plumbing  and  drainage  from  his 
houses  in  violation  of  the  directions  of,  and 
the  conditions  imposed  by,  the  board  of  health 
act  of  1881,  8  5,  giving  the  court  power,  upon 
affidavit  of  the  commissioner  of  health,  to  re- 
strain by  injunction  any  violation  of  the  act, 
or  any  work  upon  or  about  buildings  or  prem- 
ises whereon  the  violation  exists,  the  power  of 
the  board  being  in  the  nature  of  a  police  regula- 
tion for  the  purpose  of  protecting  the  public 
health  and  preventing  nuisances. 

And  in  Gould,  Brighton  Bd.  of  Health,  v. 
Rochester,  105  N.  Y.  46,  the  court  granted  re- 
lief In  equity  to  enforce  an  order  of  the  board 
of  health  of  a  town  calling  upon  the  defendant 
city  to  abate  a  nuisance  by  reason  of  the  dis- 
charge of  sewage  upon  and  over  the  lands  of  the 
town  belonging  to  such  board  of  health,  thereby 
creating  a  nuisance,  and  restrained  the  same, 
as,  under  N.  Y.  Laws  1850,  chap.  824,  as 
amended  by  the  Laws  of  1882,  chap.  351,  the 
board  of  health  could  not  summarily  execute 
Its   orders   abating  a   nuisance   outside   of  Its 
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"Sec.  5.  The  city  coudcU  shall  have  full 
power  and  authority  to  make,  ordain,  adopt, 
establish/ publish,  enforce,  alter,  amend,  or  re- 
peal all  such  ordinances,  rules,  and  by-laws  for 
the  government  and  good  order  of  the  city  and 
for  the  prevention  of  crime,  as  they  shall  deem 
expedient  and  in  and  by  the  same  to  declare 


and  impose  penalties  and  punishment  by  fine, 
imprisonment,  or  both,  and  for  these  purposes 
the  said  city  council  shall  have  authority  by 
such  ordinance,  by-law,  or  resolutions. 

"SUbsec.  5.  To  compel  the  owner  or  occu- 
pant of  any  cellar,  tallow-chandler  shop,  soap 
factory,  tannery,  bam,  stable,  privy,  sewer,  or 


Jnrlsdlotion,  although  it  might  invoke  the  aid 
of  a  coart  of  equity  to  abate  a  nuisance  arising 
outside  of  its  boundaries  or  Jurisdiction. 

Again,  in  Bell  v.  Rochester,  33  N.  Y.  S.  R.  730, 
the  action  of  the  board  of  health  of  a  town 
against  a  city,  to  restrain  the  discharge  of 
8e«rage  by  such  city  upon  the  lands  of  the  town, 
and  praying  an  injunction  to  restrain  such  nui- 
sance, was  upheld,  as  an  action  in  equity  may 
be  maintained  to  enforce  the  order  of  a  board 
of  health,  and  to  restrain  the  continuance  of  a 
nuisance  maintained  by  an  adjoining  town  or 
city,  upon  the  premises  under  or  within  the 
Jurisdiction  of  such  board  of  health,  as,  al- 
though such  board  would  not  have  the  power 
to  go  into  the  city  and  Interfere  with  Its  prem- 
ises and  summarily  enjoin  or  abate  the  nui- 
sance, it  could  enforce  its  orders  and  prevent 
the  nuisance. 

And  a  board  of  health  is  entitled  to  a  perpet- 
ual injunction  restraining  defendants  from 
draining  privies,  sewer  pipes,  and  closets  into 
a  brook,  and  from  connecting  any  privies, 
closets,  or  sewer  pipes  with  such  brook, 
or  with  any  pipes  or  drains  leading 
into  the  said  brook  and  from  violating  in 
any  manuer  an  order  made  by  such  board  re- 
lating to  the  abatement  of  the  nuisance,  as  the 
draining  of  such  privies  into  a  brook  constitutes 
a  public  nuisance  detrimental  to  life  and  to 
public  health.  New  Brighton  Bd.  of  Health,  v. 
Casey,  18  N.  Y.  S.  R.  251,  253. 

The  question  of  municipal  control  over  nui- 
sances a  erecting  health  arising  from  water- 
closets  and  privies,  and  drains  and  drainage, 
will  be  found  in  note  to  Harrington  v.  Provi- 
dence (R.  I.)  38  L.  R.  A.  305,  II.  c,  d. 

f.  Trade  or  btisiness. 

The  question  of  municipal  power  over  nui- 
sances relating  to  trade  or  business  will  be 
found  in  note  to  Ex  parte  Lacey  (Cal.)  38  L.  R. 
A.  640. 

In  Att.v.  Gen.  v.  Steward,  20  N.  J.  Eq.  415.  417, 
wherein  the  attorney  general  Joined  with  the 
inhabitants  in  restraining  the  defendant's  busi- 
ness upon  the  ground  that  it  was  a  nuisance 
affecting  the  schools  owned  by  the  state.  It  is 
said  that  any  trade  or  business  however  lawful, 
which  from  the  place  or  manner  in  which  it  is 
carried  on,  materially  injures  the  property  of 
others,  or  affects  their  health,  or  renders  the 
enjoyment  of  life  physically  uncomfortable,  Is 
a  nuisance  which  it  Is  the  duty  of  a  court  of 
equity  to  restrain. 

So,  in  State,  North  Bmnswick  Twp.  Bd.  of 
Health,  v.  Lederer,  52  N.  J.  Eq.  675,  wherein 
the  board  of  health  of  the  township  sought  to 
restrain  the  defendant  from  exercising  his  busi- 
ness of  a  fat  rendering  establishment  so  as  to 
create  a  nuisance,  and  to  abate  the  same,  it 
was  held  that  the  board  of  health  in  the  town- 
ship in  which  a  nnlsance  exists  or  is  carried  on 
has  the  authority,  and  it  is  its  duty,  to  abate 
such  nuisance,  either  on  its  own  motion  or  by 
the  aid  of  the  court,  though  it  is  only  hazardous 
to  the  health  of  Individuals  residing  in  another 
township. 

And,  In  People  v.  Detroit  White  Lead  Works, 
82  Mich.  471«  480,  9  L.  R.  A.  722,  wherein  the 
defendants  were  prosecuted  for  infringing  a 
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city  ordinance  declaring  certain  business  car- 
ried ou  in  a  certain  manner  to  be  public  nut- 
sunccB,  the  court  stated  that  It  considered  the 
course  pursued  in  the  earlier  case  of  Robinson 
V.  Baugh,  31  Mich.  290,  wherein  numerous  resi- 
dents sought  to  enjoin  the  carrying  on  of  the 
business  by  bill  in  equity,  a  proper  one  as  be- 
ing much  fairer  to  those  occupied  in  a  legiti- 
mate business  than  proceeding  by  way  of  in- 
dictment. 

Under  Mass.  Gen.  Stat.  chap.  26,  {  55,  the 
board  of  health  has  the  power  to  take  all  the 
necessary  measures  to  prevent  the  exercise  of 
any  trade  in  violation  of  Its  order,  and  for  that 
purpose  It  may,  by  special  authority,  bring  a 
suit  In  the  name  of  the  city,  and  in  such  suit 
the  bill  may  be  properly  signed  by  the  mayor. 
Taunton  v.  Taj  lor,  116  Mass.  254,  262.  In  this 
case  It  was  sought  to  restrain  the  exercise  of 
an  offensive  trade  in  violation  of  an  order  of 
the  board  of  health  of  the  city. 

A  suit  In  equity  to  restrain  a  public  nuisance 
consisting  of  an  offensive  trade,  originally 
brought  in  the  nnrac  of  the  selectmen  as  a 
board  of  health  of  the  town,  may  be  amended 
by  substituting  the  Inhabitants  of  the  town  as 
plaintiffs,  after  the  term  of  office  of  such  select- 
men has  ended.  Winthrop  v.  Farrar,  11  Allen, 
3ii8. 

In  New  Orleans  v.  Lambert,  14  La.  Ann.  244, 
an  injunction  was  granted  at  the  instance  of 
the  mnnlclpniity,  restraining  the  defendant 
from  oper.'itlng  a  blacksmith  shop,  which  creat- 
ed a  nuisance  and  became  dangerous  to  public 
health  and  safety,  by  reason  of  the  noise,  odor, 
and  smoke  therefrom,  the  ordinance  of  the  city 
ordering  such  shop  to  be  closed  as  a  nuisance. 
In  this  case  It  was  shown  that  the  nuisance 
rendered  living  In  the  neighborhood  inconven- 
ient and  unpleftsant,  and  was  a  direct  violation 
of  a  city  ordinance. 

In  Com.  V.  Snyder,  2  Pa.  Co.  Ct.  280,  the  com- 
plaint charged  the  defendant  with  conducting 
his  business  of  a  butcher  in  the  borough  so  as 
to  constitute  a  public  nuisance,  and  a  true  bill 
was  found  agaiast  him.  A  bill  in  equity  for  an 
Injuuftion  to  restrain  him  from  continuing  the 
same  nulbance  was  also  filed,  and  a  temporary 
Injunction  was  granted,  but  It  was  subse- 
quently dissolved,  the  affidavit  falling  to  estab- 
lish that  the  alleged  nuisance  was  either  exist- 
ing or  pending  at  the  time  the  bill  was  brought. 
Both  proceedings  were  pending,  and  the  de- 
fendant sought  to  be  discharged  from  the 
criminal  prosecution  until  the  bill  in  equity  was 
disposed  of.  The  court  held  that  while  a  crimi- 
nal prosecution  and  a  common-law  action  grow- 
ing out  of  the  same  transaction  were  both 
pending  at  the  same  time,  the  practice  was 
well  established  to  try  the  civil  cause  first,  al- 
though even  then  If  was  entirely  within  the 
discretion  of  the  court,  yet  that  such  rule  was 
witliout  reason  or  force  when  applied  to  pro- 
ceedings in  equity,  whose  courts  were  armed 
with  full  power  to  compel  discovery  without 
the  aid  of  the  common-law  courts.  It  does  not 
clearly  appear  In  this  case  whether  the  party 
prosecuting  and  bringing  the  civil  action  was  a 
private  individual  or  not. 

So,  in  Belcher  v.  Farrar,  8  Allen,  826,  the 
selectmen  of  the  town  sought  to  restrain  the 
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other  unwholesome  nauseous  bouse  or  place, 
to  cleanse,  remoye,  or  abate  the  same  from  time 
to  time  as  often  as  may  be  necessary  for  the 
health,  comfort,  and  convenience  of  the  inhab- 
itants of  said  city." 

**Subeec.  81.  To  remove  and  abate  any  nui- 
sance injurious  to  the  public  health,  and  to  pro- 


vide for  the  punishment  of  all  persons  who  shall 
cause  or  maintain  such  nuisance. 

**Subaec.  8*i.  To  remove  or  abate  any  nui- 
sance, obstruction,  or  encroachment  upon  the 
streets,  alleys,  public  grounds,  or  highways  of 
the  city." 

"Sec.  12.  The  power  conferred  upon  the 


defendant  operating  his  works  in  the  manu- 
facture of  kerosene  oil  so  as  to. create  a  nui- 
sance, pursuant  to  an  order  of  the  selectmen 
requiring  him  to  abate  it.  The  court  stated 
that  there  was  no  violation  of  principle  in  sus- 
pending the  appropriation  of  private  property 
to  a  particular  use,  alleged  to  be  hurtful  and  in- 
jurious to  others,  until  it  could  be  ascertained 
Judicially  whether  such  allegation  was  well 
founded,  and  that  it  was  upon  that  ground  that 
courts  of  equity  were  empowered  to  issue  in- 
junctions to  restrain  the  use  of  property,  such 
process  being  only  preliminary  not  concluding 
the  rights  of  the  parties,  as.  if  the  alleged  of- 
fensive and  noisome  trade  were  carried  on  in 
the  meantime,  a  great  injury  to  health  would 
be  occasioned,  and  it  would  be  impossible  to 
prevent  the  evils  which  were  most  manifestly 
the  object  of  Muss.  Stat.  chap.  26,  which  gave 
the  board  of  health,  or  selectmen  of  the  town, 
power  over  nuisances,  and  to  suppress  them. 
The  court  therefore  upheld  the  order  of  the 
board  of  selectmen  acting  as  a  board  of  health, 
which  prohibited  the  manufacture  of  such  oils 
within  tie  towus  as  nuisances  dangerous  lO 
public  health,  as  vnlld  and  legal  under  {  52, 
chap.  26,  Genera]  Statutes,  and  binding  upon  the 
defendant,  although  passed  without  previous 
notice. 

And,  in  New  Orleans  v.  Stafford,  27  La.  Ann. 
417,  21  Am.  Rep.  563,  an  injunction  was  granted 
restraining  the  defendant  from'  opening,  con- 
ducting, carrying  on,  or  continuing  any  private 
market  or  place  of  business  for  the  sale  of  fresh 
meats,  fresh  fish,  poultry,  game,  vegetables, 
etc.,  in  the  city,  within  the  space  or  distance 
of  twelve  squares  of  any  public  market,  under 
the  Jurisdiction  and  authority  of  the  adminis- 
trator of  the  commerce  of  the  city,  and  other- 
wise violating  in  any  manner  the  provisions  of 
an  act  entitled  "An  Act  to  Regulate  the  Private 
Markets  in  the  City  of  New  Orleans,  and  for 
Other  Purposes,"  passed  on  the  26th  of  Janu- 
ary, 1874,  which  act  abolished  all  private  mark- 
ets located  within  such  distance  of  a  public 
market.  The  court  stated  that  the  legislature 
had  power  to  make  such  regulations  under  the 
police  power,  and  «that  the  authority  sprung 
from  the  principle  salua  populi  auprema  eat 
lew.  The  defendant  had  no  vested  private  right 
to  the  privilege,  even  if  he  really  possessed  It, 
as  it  was  acquired  subordinately  to  the  right 
existing  in  the  sovereign  to  exercise  the  police 
power  to  regulate  the  peace  and  good  order  of 
the  city,  and  to  provide  for  and  maintain  its 
cleanliness  and  salubrity. 

So,  it  is  said  that  as  a  general  rule,  equity  has 
Jurisdiction  to  enjoin  the  erection  and  establish- 
ment of  slaughterhouses  in  such  a  way  as  to 
t>ecome  a  public  nuisance,  either  to  individuals, 
or  to  the  public.  Reichert  v.  Geers,  98  Ind.  75, 
49  Am.  Rep.  786. 

In  1\'atertown  v.  Mayo,  109  Mass.  818,  12  Am. 
Rep.  dlM,  the  city  authorities  sought  to  restrain 
by  injunction  the  defendant  from  occupying 
and  nslng  the  building,  or  carrying  on  the  busi- 
ness of  slaughtering  cattle  and  other  animals 
therein,  without  the  written  consent  of  the  se- 
lectmen, under  Mass  Stat.  1871,  chap.  167,  re- 
lating to  slaughterhouses  and  noxious  and  oCPen- 
sive  trades.  The  court  held  that  the  defendant's 
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business,  so  carried  on  by  him  without  the  writ- 
ten consent  and  permission  of  the  selectmen, 
was  a  plain  violation  of  the  provisions  of  the 
statute,  and  therefore  grant€*d  an  injunction, 
as,  by  S  8  of  the  same,  power  was  given  to  pre- 
vent by  injunction  the  erection,  use,  or  enlarge- 
ment of  buildings  in  violation  of  Its  provisions. 

In  Atty.  Gen.  v.  Steward,  20  N.  J.  Eq.  416, 
417,  it  was  sought  to  restrain  the  defendants 
from  erecting  in  the  city  a  slaughterhouse  and 
pork-packing  house,  and  pens  for  keeping  cat- 
tle and  hogs,  upon  the  ground  that  the  same 
would  be  a  nuisance.  The  attorney  general 
Joined  with  the  Inhabitants  to  enjoin  the  busi- 
ness as  a  nuisance  to  the  state  schools.  The 
court  refused  the  injunction  so  far  as  the  al- 
leged nuisance  was  said  to  aCTect,  and  be  det- 
rimental to,  the  owners  of  adjoining '  vacant 
lots,  iaasmach  as  It  was  not  shown  that  the 
business  was  intended  to  be  erected  thereon, 
and  that  the  question  whether  or  not  the 
slaughterhouse  intended  to  be  erected  was  a 
nuisance  injurious  to  the  sale  of  such  lots,  for 
which  the  law  would  provide  a  remedy  before 
the  buildings  were  erected,  was  one  of  law,  in 
which  equity  could  not,  In  the  first  instance, 
interfere, -especially  where  the  party  about  to 
erect  such  slaughterhouse  showed  that  the 
same  would  be  conducted  so  as  not  to  constitute 
a  nuisance,  equity  withholding  its  Jurisdiction 
until  it  became  apparent  that  the  same  would 
constitute  a  nuisance. 

Bo,  In  Grand  Rapids  v.  Weiden,  97  Mich.  82, 
an  injunction  was  granted  at  the  instance  of 
the  city  authorities  restraining  defendant  from 
conducting  a  rendering  establishment  which, 
by  reason  of  intolerable  stench  therefrom,  per- 
meated the  neiafhborhood  causing  nausea,  de- 
bility, and  discomfort,  and  compelling  people 
to  shut  their  doors  and  windows  in  order  to 
avoid  it,  and  created  an  intolerable  nuisance. 

In  the  above  case  the  alleged  nuisance  was  in 
a  growing  section  of  the  city,  and  arose  from 
the  trying  of  tallow,  and  from  offal  and  bones 
stacked  away  for  shipment,  hair  put  into  bar- 
rels, and  accumulated  blood  thrown  into  a  dirt 
pile  which  was  removed  once  a  week,  numerous 
hogs  l»eing  kept  about  the  premises  running  in 
an  incIoBure  and  fed  on  a  mixture  of  meat  from 
the  bones,  and  com  meal  or  bran,  the  only  ven- 
tilation in  the  building  on  the  premises  being  a 
small  hole  in  the  chimney.  The  court  restrain- 
ed the  prosecution  of  the  business  in  that  sec- 
tion of  the  city  after  a  given  date,  and  required 
the  defendant  in  the  meantime  to  observe  cer- 
tain suggestions  made  with  reference  to  the 
accumulation  of  offal,  and  the  daily  cleansing 
of  the  establishment,  and  the  removal  of  all 
filth. 

So,  where  it  appeared  that  the  odors  and 
gases  from  a  fat  rendering  establishment  pro- 
duced headache,  nausea,  vomiting,  and  com- 
pelled citlsens  to  close  their  doors  and  windows 
both  by  day  and  at  night,  and  Interfered  with 
them  in  the  enjoyment  of  their  meals,  and  of 
sleep,  such  establishment  was  held  to  be  a  nui- 
sance for  the  abatement  of  which  it  was  the 
duty  of  the  board  of  health  to  take  proper  meas- 
ures, the  board  of  health  seeking  the  aid  of 
the  court  by  virtue  of  the  New  Jersey  statute, 
which  extends  Its  power  so  far  as  to  inquire 
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city  council  to  provide  for  the  abatement  or  re- 
moYal  of  nuisances  shall  not  bar  or  hinder  suits 
or  proceedings  under  any  general  law  of  this 
state." 
It  is  obvious  from  the  reading  of  these  pro- 


visions that  a  distinction  is  made  in  nuisances, 
and  that  the  city  is  not  authorized  to  deal  with 
all  alike.  Those  which  jeopardize  the  public 
health  or  obstruct  the  public  streets  and 
grounds,  the  city  itself  may  proceed  summarily 


whether  the  niiisatice,  sources  of  foulness,  or 
caases  of  sickness  hazardous  to  the  public 
health  exist  or  not,  the  interpretation  given  to 
the  statute  by  numerous  cases  showing  that  the 
inquiry  was  limited  to  the  determination  of 
questions  relative  to  the  public  health,  and  that 
in  order  to  give  the  court  Jurisdiction  there 
must  be  proof  of  danger,  peril,  or  risk,  or  some- 
thing equivalent  thereto,  to  Justify  the  court 
in  lending  its  aid,  and  that  when  such  a  case 
was  made  manifest  the  statute  prescribes  what 
the  court  sliould  do.  State,  North  Brunswick 
Twp.  Bd.  of  Health,  v.  Lederer,  52  N.  J.  Eq. 
67ft. 

In  Schoepflin  v.  Calkins,  5  Misc.  ]5d,  action 
was  brought  by  the  board  of  health  of  the  town 
to  have  the  defendants'  rendering  works  de- 
clared a  nuisance,  and  their  continued  use  re- 
strained by  injunction.  The  defendants  object- 
ed to  the  enforcement  of  the  order,  upon  the 
ground  that  it  was  invalid  because  no  notice 
had  been  given,  so  that  they  might  be  heord  in 
thf»lr  own  behalf  before  the  order  was  made  by 
the  board  for  the  abatement  of  such  nuisance. 
It  was  insisted  by  the  plaintiffs  that  such  no- 
tice was  not  requisite  for  the  reason  that  the 
action  was  an  equitable  one,  and  simply  sought 
to  restrain  the  continuance  of  a  nuisance.  The 
court  held  that  the  n^ere  fact  that  the  action 
was  In  equity  did  not  affect  the  defendants' 
right  to  notice  and  opportunity  to  be  heard,  as, 
if  the  action  was  maintained,  and  the  relief 
souffht  by  it  secured,  its  effect  would  be  to  ren- 
der valueless,  or  substantially  so,  the  structures 
erected  by  the  defendants  to  carry  on  their 
business,  and  destroy  their  business,  and  that 
such  far-reaching  consequences  could  not  be 
imposed  upon  them  by  an  order  of  the  board 
of  health  without  notice  to  them,  or  an  oppor- 
tunity, before  the  order  was  made,  to  be  heard 
as  against  the  complaints  upon  which  the  board 
were  acting. 

Where  the  city  sought  to  restrain  the  defend- 
ants from  erecting  a  building  in  the  city  intend- 
ed to  be  used  as  a  hay  press,  but  it  was  not  al- 
leged that  the  manufacture  of  pressed  hay, 
within  the  compact  parts  of  the  city,  was  in  It- 
self a  nuisance,  the  court  refused  the  injunc- 
tion.    Hudson  V.  Thorne,  7  Paige,  261,  264. 

So,  In  Green  v.  Lake,  64  Miss.  544,  28  Am. 
Rep.  878,  it  was  sought  to  abate  and  perpetu- 
ally enjoin  the  defendant  from  carrying  on  and 
continuing  the  use  of  his  corn  and  flour  mill, 
upon  the  ground  that  the  same  was  a  public 
nuisance,  but,  inasmuch  as  it  was  not  shown 
that  such  mill  was  a  nuisance  per  ae,  the  court 
refused  to  perpetually  enjoin  the  defendant  In 
Its  use,  and  added,  that  before  the  court  would 
abate  a  nuisance  by  way  of  injunction,  it  must 
be  satisfied  that  the  grievance  was  seri- 
ous and  well  founded,  and  that  no  remedy  short 
of  the  cessation  of  such  use  existed.  In  this 
case  the  business  was  claimed  to  be  a  nuisance 
to  the  whole  community  and  the  plaintiff  with 
others  sought  to  enjoin  it  as  such,  but  it  does 
not  appear  that  the  municipal  authorities  were 
parties. 

In  Daw  V.  Enterprise  Powder  Mfg.  Co.  160 
Pa.  479,  it  was  sought  to  restrain  the  defend- 
ants from  constructing  a  powder  magasine 
near  the  settled  portion  of  the  borough  ad- 
Joining  a  railroad,  to  be  used  for  storing  pow- 
der, dynamite,  and  other  explosives,  and  inflam- 
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mable  substances.  The  defendants  admitted  the 
construction  of  such  building,  but  denied  that 
they  intended  to  put  it  to  such  uses,  or  that 
the  uses  to  which  they  intended  to  put  it  would 
in  any  manner  endanger  life  or  property  or  af- 
fect the  neighborhood  unfavorably  in  any  way, 
and  contended  that  the  same  was  only  to  be 
used  for  storing  blasting  powder,  which  was 
not  a  high  explosive,  and  also  declared  that  no 
objection  had  been  taken  by  the  public  authori- 
ties to  other  premises  In  the  built-up  portion  of 
the  city  which  were  used  for  storing  powder  of 
the  same  kind.  The  court  refused  the  prelimin- 
ary injunction,  stating  that  when  the  facts  were 
developed  the  question  could  be  more  inteili- 
gently  disposed  of. 

In  Atty.  Gen.  v.  Utlca  Ins.  Co.  2  Johns.  Ch. 
371,  880,  390,  the  court  refused  an  Injunction, 
at  the  instance  of  the  attorney  general  ex  offl- 
oio,  restraining  the  defendants  from  carrying 
on  a  banking  business  contrary  to  the  statutes, 
upon  the  ground  that  it  was  not  such  a  mischief 
or  public  nuisance  as  the  court  would  grant  an 
injunction  to  restrain,  even  if  it  had  Jurisdiction 
over  public  nuisances,  and  stated  that  it, mast 
be  an  extremely  rare  case  for  the  court  of 
equity  to  Interfere  at  all,  much  less  preliminar- 
ily by  injunction  to  put  down  as  a  public  nui- 
sance that  which  did  not  violate  the  rights  of 
property,  but  only  contravened  the  general  pol- 
icy, the  exercise  of  the  banking  power  not  be- 
ing a  public  nuisance,  and,  even  if  it  were  a 
nuisance,  it  would  be  a  public  offense  over 
which  courts  oT  law  had  uniform  and  undisput- 
ed cognizance. 

g.  Bu,ildinQi  and  other  structures. 

An  injunction  against  the  unlawful  use  of 
buildings  as  a  nuisance  Is  not  beyond  the  Juris- 
diction of  equity,  on  the  ground  that  it  is  In 
the  nature  of  a  punishment  for  a  criminal  of- 
fense. State,  Rhodes,  v.  Saunders,  66  N.  H.  89, 
18  L.  R.  A.  64a 

So,  where  a  frame  building  is  erected  In  a 
closely  built-up  part  of  the  town,  and  is  in  fact 
a  nuisance,  it  may  be  abated  by  the  public  an- 
thorities,  in  a  clear  case,  by  proceeding  in 
equity.  Wllkes-Barre  v.  Frauenthal,  6  Kulp, 
444. 

Yet,  in  the  case  of  First  liat.  Bank  v.  Sarlls, 
129  Ind.  201,  203,  13  L.  R.  A.  481,  it  is  stated 
that,  as  a  rule,  a  court  of  equity  will  not,  at  the 
suit  of  the  city,  restrain  by  injunction  the 
threatened  violation  of  an  ordinance  of  such 
city  regulating  the  erection  of  buildings,  for 
the  purpose  of  greater  security  against  damage 
by  Are,  and  that  the  application  of  the  restrain- 
ing power  to  prevent  the  erection  of  buildings 
in  violation  of  snch  ordinances  should  be  con- 
fined to  cases  where  the  act  sought  to  be  re- 
strained would  be  a  nuisance  In  fact,  and  not 
one  created  solely  by  statutory  enactment  or 
municipal  ordinance. 

The  following  authorities  also  support  the 
doctrine  that  equity  will  not  Interfere  to  en- 
force by  Injunction  the  observance  of  city  ordi- 
nances prohibiting  the  erection  of  bnildlnga 
not  nuisances  per  ae :  Sheldon  v.  Weeks,  51  111. 
App.  814,  316;  Waupum  Trustees  v.  Moore,  84 
Wis.  450,  17  Am.  Rep.  446;  Hudson  v.  Thome, 
7  Paige,  261;  St.  Johns  v.  McFarlan,  88  Mich. 
72,  20  Am.  Rep.  671;  Williamsport  v.  McFad- 
den,  16  W.  N.  C.  269. 


1898. 


Red  WiKG  V.  GuPTHi. 


to  remove  or  abate,  as  provided  in  subfiections 
81  and  82.  This  power  is  conferred  upon  the 
city  because  of  the  character  and  consequences 
of  such  nuisances.  The  cases  are  extreme,  and 
will  brook  no  delay.    When  the  public  health 


is  imperiled  or  public  travel  is  obstructed  by 
the  existence  of  a  nuisance,  the  city  may  act 
promptly,  and  not  wait  for  the  slow  process  of 
securing  its  abatement  by  enforcing  the  penal- 
ties of  an  ordinance.    But  as  to  nuisances  which 


And  a  state  statute  declaring  the  use  of  a 
building  for  either  of  several  unlawful  pur- 
poses to  be  a  nuisance  aliatable  In  equity,  does 
not  Introduce  an  exceptional  mode  of  trial,  or 
change  the  ordinary  course  of  proceedings  on 
questions  properly  triable  by  Jury.  State, 
Rhodes,  v.  Saunders,  66  N.  H.  3d,  18  L.  R.  .A. 
646. 

In  New  York  Plre  Department  v.  Beaudet,  21 
Abb.  N.  C.  164,  plaintiff  sought  to  enjoin  the 
defendant  from  continuing  work  on  premises 
alleged  to  be  erected  In  violation  of  the  plans 
and  specifications  approved  by  the  fire  depart- 
ment, by  reason  of  a  bay  window  projecting 
into  the  public  street  for  the  distance  of  about 
2  feet,  in  violation  of  law,  the  injunction  being 
asked  for,  pending  an  action  to  recover  penal- 
ties for  violation  of  the  ordinance.  The  court 
held  that,  under  }  31.  chap.  566,  New  York 
Laws  18S7,  such  injunction  should  be  confined 
to  restrain  the  progress  of  any  violation  named, 
and  not  so  as  to  enjoin  the  future  progress  of 
the  work. 

So,  relief  was  denied  in  Watertown  v.  Saw- 
yer, 109  Mass.  320,  wherein  It  was  sought  to 
restrain,  by  injunction,  the  defendant  from  oc- 
cnpying  and  using  a  building  for  slaughtering 
cattle  contrary  to  Mass.  Stat.  1871,  chap.  167. 
The  defendant  alleged  that  the  buildings  were 
erected  on  the  site  of  a  former  building  used 
and  occupied  by  him  for  th*?  same  purposes,  be- 
fore the  passing  of  the  statutes,  and  was  not 
a  public  or  private  nuisance,  as  the  old  build- 
ing was  destroyed  by  fire,  and  the  new  one 
was  erected  in  its  place,  which,  although  differ- 
ent in  construction  and  arrangement,  was  no 
larger  in  extent  and  capacity.  The  court  re- 
fused the  injunction  as  the  accidental  destruc- 
tion of  the  building  by  fire  was  no  intention  on 
the  part  of  the  owner  to  abandon  the  use  to 
which  he  had  devoted  the  premises,  and  did  uot, 
under  the  statutes,  involve  the  forfeiture  of  the 
right  to  continue  without  license  the  same  busi- 
ness on  the  same  place  In  a  new  building  of  no 
larger  capacity  erected  on  the  same  site,  the 
language  of  the  statute  being  "building  or  prem- 
ises not  occupied." 

So,  if  the  building  sought  to  be  repaired  or 
altered  has  existed  for  years,  and  the  proposed 
alteration  and  repairing  does  not  create  a  nui- 
sance in  fact,  or  occasion  irreparable  mischief 
or  Injury,  and  the  case  does  not  show  that  the 
proposed  change  either  Increased  or  diminished 
the  danger  of  fire,  equity  will  not  interfere  by 
way  of  injunction  to  restrain  the  s^me.  Man- 
chester V.  Smyth,  C4  N.  H.  380.  In  this  case 
plaintiff  sought  the  extraordinary  remedy  of  a 
perpetual  Injunction  agalcst  the  defendant's 
proposed  erection  and  enlargement  of  his  build- 
ing in  violation  of  a  penal  ordinance  of  the  city 
against  fire. 

So,  where  a  village  ordinance  prohibits  the 
erection  of  wooden  buildings  within  certain 
specified  limits.  Imposes  a  penalty  for  viola- 
tion thereof,  and  provides  that  the  president 
and  trustees  of  the  village  shall  cause  any  per- 
son violating  the  ordinance  to  be  enjoined  by 
a  court  of  competent  Jurisdiction,  an  injunction 
will  not  be  granted  to  prevent  the  erection  of 
wooden  buildings  in  violation  of  the  ordinance. 
And  the  provision  In  the  ordinance  directing  the 
officers  to  proceed  by  injunction,  in  such  a  case, 
in  no  manner  extends  or  enlarges  the  Jnrisdlc 
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tlon  of  the  court,  and  the  municipal  authori- 
ties will  be  left  to  seek  their  remedy  at  law 
for  a  violation  of  the  ordinance.  Ogden  v. 
Welden,  40  N.  Y.  S.  R.  235. 

So,  the  court  refused  an  Injunction  to  restrain 
the  defendant  from  erecting,  within  the  fire 
limits,  a  wooden  building  In  violation  of  a  city 
ordinance,  as  the  building  was  not  completed, 
and  the  defendant  and  the  contractors  asserted 
positively  that  there  was  no  intention  to  vio- 
late the  ordinance, — especially  as  the  evidence 
showed  that  when  completed  the  outer  walls 
and  roof  would  be  constructed  wholly  of  in- 
combustible materials,  and  raised  a  substan- 
tial donbt  as  to  the  facts  essential  to  the  Juris- 
diction Wllkes-Barre  v.  Frauenthal,  6  Kulp, 
444. 

And,  In  Hcnesdale  v.  Weaver,  2  Pa.  Dlst.  R. 
344,  the  court  refused  relief  at  the  suit  of  the 
chief  burgess,  assistant  burgess,  and  town  coun- 
cil of  the  borough  against  the  defendants  from 
erection  of  a  wooden  building  In  the  borough 
contrary  to  on  ordinance  thereof,  as  the  wooden 
building  complained  of  was  not  a  nuisance  In 
itself,  and  for  the  further  reason  that  the  pro- 
ceeding to  enjoin  such  an  erection  was  one  to 
enforce  a  municipal  ordinance,  for  which  a  suit 
in  equity  was  not  the  proper  remedy,  as  with- 
out express  legislative  authority,  the  by-laws 
of  a  municipal  corporation  could  only  be  en- 
forced by  a  pecuniary  penalty  which  must  be 
certain. 

Again,  in  a  case  where  defendants  erected  a 
frame  barn  on  land  owned  by  them,  contrary 
to  the  provisions  of  a  town  ordinance  prescrib- 
ing fire  limits  and  creating  a  penalty,  which 
building  was  destroyed  by  fire,  and  was  threat- 
ened and  intended  to  be  re-erected  contrary  to 
the  provisions  of  such  ordinance,  the  court  re- 
fused relief  upon  the  ground  that  the  bill  was 
not  to  restrain  a  nuisance,  and  contained  no 
allegation  that  such  building  was  a  nuisance. 
Its  only  purpose  being  to  aid  the  city  In  en- 
forcing Its  ordinance  In  respect  to  the  estab- 
lishment of  such  fire  limits,  and  also  upon  the 
ground  It  was  not  shown  that  the  penalties 
fixed  were  Inadequate  for  the  purpose,  and  even 
If  It  were  so  shown  the  power  to  make  such 
penalty  sufiiclent  was  vested  in  the  city  itself. 
Wllliamsport  v.  McFadden,  15  W.  N.  C.  269. 

In  Ellwood  City  v.  Manl,  10  Pa.  Co.  Ct.  474, 
the  borough  sought  to  restrain  defendant  from 
constructing  and  erecting  a  frame  building 
wlhln  the  fire  limits,  as  regulated  by  the  bor- 
ough ordinance,  and  the  questions  raised  were, 
whether  the  borough  had  authority  to  pass  such 
ordinance,  and  whether  the  court  had  Jurisdic- 
tion or  authority  to  enforce  it.  Upon  the  first 
question  the  court  held  that  the  legislature  had 
undoubtedly  power  to  prohibit  the  erection  of 
wooden  buildings  within  the  limits  of  a  borough 
or  city,  and  also  the  power  to  confer  that  right 
or  authority  upon  municipal  corporations,  such 
as  boroughs  and  cities,  which  were  subdivi- 
sions of  the  state  created  by  the  state  for  the 
comfort  and  convenience  of  the  citizens,  al- 
though it  refused  the  injunction  upon  the 
ground  that  such  wooden  buildings,  although 
erected  contrary  to  law,  were  not  nuisances  per 
86,  even  though  they  might  become  a  nuisance 
by  reason  of  the  ordinance  passed  by  the  munici- 
pal authority,  which  authority  also  provided 
a  remedy  which  must  be  followed,  and  upon 
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affect  the  comfort  or  conveoience  of  the  pub- 
l]c»  but  not  the  public  health,  the  city  is  only 
authorized  to  compel  the  owners  of  the  build- 
ings or  places  which  constitute  the  nuisances 
to  remove  or  abate  them  as  provided  by  sub- 
section 5  of  its  charter.  There  is  no  occasion 
for  Immediate  action  in  such  cases.  The  lit- 
eral reading  of  this  subsection  5  would  indicate 
that  the  city  could  not  compel  the  owner  of 
such  a  building  or  place  to  cleanse,  remove,  or 
abate  the  same  unless  it  affected  the  public 
health  as  well  as  the  comfort  and  convenience 
of  the  public,  the  words  of  the  statute  being 
* 'health,  comfort,  and  convenience."  But, 
clearly,  such  is  not  the  intention  of  the  statute, 
and  the  word  "and'Vshould  be  read  "or,"  in 
accordance  with  the  rule  ihat  **or"  may  be  read 


for  "and"  in  a  statute,  and  conversely,  aa  the 
clear  intent  of  the  statute  may  require.  Wfst&n 
V.  £Afph£d,  80  Minn.  226;  Sutherland,  Slat. 
Constr.  g  252. 

It  follows  from  our  construction  of  its  char- 
ter that  the  city  of  Red  Wing  has  the  power  to 
compel  the  abatement  of  a  nuisance  affecting 
the  comfort  or  convenience  of  the  public,  al- 
though it  is  not  injurious  to  the  public  health, 
and  therefore  it  may  maintain  an  equitable  ac- 
tion to  aid  in  compelling  an  abatement  of  such 
a  nuisance.  It  also  follows  that  the  trial  court 
erred  in  entering  Judgment  upon  the  special 
verdict  for  the  defendant  dismissing  the  action. 

Judgment  revered,  and  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion. 


the  ground  that  the  fact  that  it  had  neglected 
to  provide  the  remedy,  or  that  the  remedy  was 
not  sufDcient,  was  no  ground  for  the  interfer- 
ence of  a  court  of  equity,  as  the  borough  au- 
thorities still  had  the  power  to  make  an  ade- 
quate remedy  and  moans  to  enforce  the  ordi- 
nance. In  this  case  the  court  followed  the 
prior  decisions  In  Willlanisport  v.  McFadden, 
15  W.  N.  C.  280,  and  Houesdale  v.  Weaver,  2 
Pa.  Dist.  R.  344. 

So,  relief  was  refused  in  a  case  where  the  de* 
fendant  was  erecting  a  two-story  brick  stable 
fronting  the  same  upon  another  street  than 
that  mentioned  in  his  permit,  which  street  was 
wholly  unimproved  by  brick  or  stone  buildings 
prior  to  the  passing  of  Pa.  act  April  21,  1866. 
The  city  authorities  claimed  that  the  stable  as 
fronting  on  such  street  was  erected  in  direct 
violation  of  the  act  (Pamph.  Laws,  266,  |  6), 
which  provides  as  follows:  '*No  new  dwelling 
house,  or  other  buildini;s  within  said  city,  shall 
front  upon  any  street,  alley,  or  court  which 
sfiiall  be  of  less  width  than  20  feet,  or  without  be- 
ing made  to  recede,  so  that  such  street,  alley,  or 
court  shall  be  of  that  width,  the  buildings  on 
each  side  equally  receding,  the  damages  for 
which  widening  shall  be  assessed  and  paid  to 
the  owner  in  the  manner  provided  by  law  in 
case  of  opening  new  streets ;  every  new  dwell- 
ing house  shall  also  have  an  open  space  attach- 
ed to  it,  in  the  rear  or  at  the  side,  equal  to  at 
least  12  feet  square;  and  no  building  of  any 
kind  shall  be  permitted  to  be  erected  on  any 
street,  court,  or  alley  hereafter  to  be  laid  out, 
or  if  laid  out,  and  wholly  unimproved  by  brick 
or  stone  buildings  before  the  passage  of  this 
act,  of  a  less  width  than  25  feet;  and  every 
builder  or  owner  who  shall  hereafter  build 
otherwise  than  aforesaid  shall  pay  to  the  said 
city  $100,  to  be  recovered  with  costs,  as  debts 
of  that  amount  may  by  law  be  recovered,  and 
shall  be  restrained  by  injunction."  The  court 
held  that  the  act  should  be  read  as  an  entirety, 
and  that  the  clause  **or  without  being  made  to 
recede  so  that  such  street,  alley,  or  court  shall 
be  of  that  width,  the  buildings  on  either  side 
equally  receding,'*  referred  to  25-feet  streets  as 
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well  as  to  20-feet  streets,  and  that  the  terms 
of  the  statute  had  been  substantially  complied 
with  by  the  defendant.  The  Injunction  waa 
therefore  refused,  the  street  by  the  receding  of 
the  building  being  practically  made  of  the 
width  of  26  feet  as  required  by  the  statute. 
Philadelphia  v.  Wall.  184  Pa.  567. 

So,  in  Daw  v.  Enterprise  Powder  Mfg.  Co. 
160  Pa.  479.  the  court  refused  to  restrain  the 
erection  of  a  powder-house  in  the  borough  ad- 
joining a  railroad,  which  was  to  be  used  for 
the  purpose  of  storing  powder  and  explosives 
and  inflammable  substances,  as  the  alBdavita 
filed  by  way  of  answer  were  clear,  positive, 
and  unequivocal  denials  of  the  material  allega- 
tions of  the  bin  and  there  was  no  evidence  in 
rebuttal,  the  court  stating  that  if,  on  a  final 
hearing,  the  contrary  should  be  shown,  or  if  at 
any  time  the  building  should  be  put  to  a  use 
constituting  a  nuisance,  it  could  still  be  en- 
joined. 

Again,  in  "^l^  anpun  Trustees  v.  Moore,  34  Wis. 
460,  17  Am.  Rep.  446,  the  court  refused  to  en- 
join the  defendant  from  erecting  a  wooden 
building  within  the  limits  of  a  village,  where 
the  ordinance  prohibited  the  erection  of  such 
building  within  a  specified  area,  the  erection  of 
such  wooden  building  not  being  unlawful  ont- 
side  of  such  village  ordinance,  the  mere  erec- 
tion of  a  wooden  building  not  being  a  nuisance 
per  »e. 

In  the  above  case,  while  the  court  did  not 
decide  whether  the  village  board  had  power 
under  its  charter  to  pass  the  ordinance  (n  ques- 
tion, yet  it  stated  that  it  had  disposed  of  the 
case  on  the  hypothesis  that  the  charter  con- 
ferred such  power  on  the  board. 

The  question  of  municipal  power  to  enjoin 
buildings,  fences,  and  other  structures  as  nui- 
sances aftecting  highways,  and  streets  will  be 
the  subject  of  a  subsequent  note. 

The  general  question  of  municipal  control 
over  buildings,  fences,  and  other  structures  Is 
treated  of  in  note  to  Evansville  v.  Miller  (Ind.) 
38  L.  R.  A.  161.  E.  W. 
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1.  Payment  by  »  fl^amiataee  of  »  jndgw 
ment  which  was  void  for  want  of  Jurtodio- 
tlon  over  the  nonreaideDt  creditor  will  not  be  a 
defense  to  an  action  by  the  latter. 

£•  The  sttiis  of  a  debt  is  at  the  domloii  of  the 
creditor  for  the  purpose  of  gamlahment. 

.8.  Due  proceae  of  law  im  ncd  f^imlflhed 
by  g^amiehmeiit  of  a  debt  due  to  a  nonresi- 
dent who  is  not  personally  served  within  the 
state,  and  does  not  yoluntaiilylappear. 

(June  10, 1896.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  City  Court  of  Birmingham  in  favor 
•of  plaintiff  in  an  action  brought  to  recover 
wages  alleged  to  be  due  and  unpaid  which  de- 
fendant claimed  to  have  paid  under  garnish- 
ment proceedings  in  another  state.    Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  Thomas  O.  Jones  for  appellant. 
Mr.  S.  li.  Weaver  for  appellee. 

Brickell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellee,  a  resident  of  this  state,  and  an 
'em[)loyee  of  appellant,  brought  this  action 
-against  appellant,  the  Louisville  &  Nashville 
Railroad  Company,  a  corporation  orramized 
under  the  laws  of  the  state  of  Kentucky,  and 
doing  business  in  that  state,  and  also  in  Ala- 
bama and  Tennessee,  to  recover  the  amount  of 
wages  earned  and  due  him  for  work  and  labor 
done  here  for  appellant.  In  defense  of  the  ac- 
tion, appellant  set  up  the  payment  by  it,  pre- 
yiously  to  the  commencement  of  this  suit,  of  a 
judgment  rendered  against  it  in  a  justice's 
court  in  the  state  of  Tennessee  in  an  attach- 
ment suit,  founded  on  a  debt  due  in  Tennessee, 
wherein  appellee  was  defendant  and  appellant 
was  summoned  to  answer  as  garnishee.  Ap- 
pellee was  a  resident  of  Alabama  at  the  time 
of  the  commencement,  and  d urine  the  pend- 
ency, of  said  attachment  suit,  was  not  person- 
ally served  with  notice  thereof,  had  no  actual 
notice,  and  did  not  voluntarily  appear,  but 
service  was  had  by  publication,  in  accordance 
with  the  laws  of  Tennessee.  The  questions 
presented  by  this  appeal  are,  therefore — First, 
whether  the  courts  of  one  state  have,  or  can 
acquire,  jurisdiction  to  attach  and  condemn  a 
debt  due  to  a  nonresident,  and  payable  in  the 
state  of  his  residence,  by  service  of  process  on 
his  debtor  as  garnishee,  in  the  absence  of  per- 
sonal service  within  the  state  of  suit  on  the 
creditor  or  his  voluntary  api)earaDce;  and,  sec- 
ond, whether,  if  such  courts  are  without  juris- 


diction for  this  purpose,  the  payment  by  the 
garnishee  of  a  judgment  rendered  against  him 
as  garnishee,  under  such  circumstances,  will 
constitute  any  defense  to  a  subsequent  suit  by 
his  creditor  to  recover  the  debt. 

The  case  presented  is  ruled,  with  respect  to 
both  questions,  by  the  cases  of  Loutwtile  db  N. 
R.  Co.  V.  Dooley,  78  Ala.  524,  and  Alabama  O. 
8.  R  Co,  V.  ChumUy,  92  Ala.  817.  In  the 
former  case  it  was  held  that  a  debt  due  by  a 
foreign  corporation  to  an  employee  in  the  state 
of  its  creation,  altboueh  it  was  doing  business 
in  this  state  also,  could  not  be  subjected  by  a 
creditor  in  this  state  by  attachment  against  the 
nonresident  creditor  and  garnishment  against 
the  corporation.  In  the  latter  we  decided  that 
the  payment  by  a  railroad  corporation  created 
by  the  laws  of  this  state,  but  doing  business 
also  in  Tennessee,  of  a  judgment  rendered 
against  it  in  Tennessee  under  a  garnishment 
issued  on  a  judgment  recovered  in  tha^  state 
against  an  employee  resident  in  this  state,  was 
no  defense  to  an  action  by  the  employee  to  re- 
cover the  wages  due  him  tor  work  done  in  this 
state,  in  the  absence  of  evidence  showing  that, 
by  the  statutes  of  Tennessee,  the  court  had  ac- 
quired jurisdiction  of  the  debt  sought  to  be 
reached  and  subjected.  In  both  of  the  above 
cases  it  was  expressly  decided  that  the  situs  of 
a  debt,  for  the  purpose  of  garnishment,  is  at 
the  domicll  of  the  creditor,  and  not  that  of  the 
debtor;  and  this  fact  is  the  true  foundation  for 
the  proposition  that  a  state  has  no  jurisdiction 
over  a  debt  due  to  a  nonresident,  and  payable 
without  the  state  of  suit,  in  the  absence  of  per- 
sonal service  on  the  creditor  within  the  state* 
or  his  voluntary  appearance  in  a  proceeding  in 
which  jurisdiction  over  it  is  sought  to  be  exer- 
cised. If  it  be  conceded  that  a  debt  due  by  a 
resident  of,  or  a  corporation  doing  business  in, 
one  state,  to  a  resident  in  another  state,  is  not 
properly  within  the  state  of  the  debtor's  resi- 
dence, no  legislation  by  the  latter  state  can 
(^ive  it  a  situs  there  for  the  purpose  of  enabling 
Its  citizens,  or  other  persons  resorting  to  its 
courts,  to  subject  it  to  the  payment  of  claims 
against  the  creditor  by  garnishing  the  person 
or  corporation  from  whom  it  is  due.  If  it  has 
no  situs  within  the  debtor's  state,  in  the  ab- 
sence of  legislation,  any  legislation  attempting 
to  give  it  such  situs,  or  to  prescribe  the  man- 
ner of  service  on  either  the  debtor  or  the  non- 
resident creditor,tby  which  jurisdiction  over  it 
may  be  acquire,  unless  by  personal  service  on 
the  creditor  within  the  state,  or  his  voluntary 
appearance,  would  be  as  nugatory  and  ineffect- 
ual to  dispose  of  the  creditor's  property  in  the 
debt  as  would  be  legislation  attempting  to  ac- 
quire jurisdiction  over  tangible  property  situ- 
ated without  the  state.  The  subject-matter  of 
such  legislation,  namely,  the  property  oyer 
which  it  is  attempted  to  acquire  jurisdiction,  is 
entirely  beyond  the  power  and  control  of  the 
state.    In  the  view  we  take  of  the  question,  the 


Note.— As  to  protection  of  nonresident  creditor 
against  garnishment,  see  also  Illinois  C.  R.X)o.  y. 
Smith  (Miss.)  10  L.  B.  A.  577,  and  fwte;  Missouri  P. 
R.  Go.  V.  Sharltt  (Kan.)  8  L.  R.  A.  385;  Beimeis  v. 
fleatco  Mfflr.  Oo.  (C.  a  App.  eth  C.)  80  L.  R.  A.  864: 
Wyeth  Hardware  ft  ICfff.  Co.  v.  Lang  (Mo.)  27  L.  R. 
41  L.R  A. 


A.  651;  Neufelder  v.  German- American  Ins.  Oo. 
(Wash.)  22  L.  R.  A.  287;  Bragg  v.  Gaynor  (Wis.)  21 
L.  R.  A.  161:  Douglass  v.  Phenix  Ins.  Co.  (N.  Y.)  20 
L.  R.  A.  118;  Lancashire  Ins.  Co.  v.  Gorbetts  (Dl.) 
86  L.  R.  A.  640:  and  Virginia  F.  ft  M.  Ins.  Co.  v.  New 
York  Carousal  Mfg.  Co.  (Ya.)  40  L.  R.  A.  287. 
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condemnation  of  a  debt  due  to  a  nonresident, 
without  personal  service  within  the  state  of 
suit  on  the  defendant,  or  owner  of  the  debt,  or 
his  voluntary  appearance,  is  without  due  pro- 
cess of  law,  and  it  seems  manifest  that  a  state 
cannot  make  that  due  process  of  law  which  is 
not  such.  Martin  v.  Central  Vermont  R.  Co. 
60  Hun,  847.  It  is  immaterial,  also,  under 
this  concession,  whether  the  corporation  gar- 
nishee, if  the  garnishee  be  a  corporation,  is  one 
created  by  the  laws  of  the  state  where  the  debt 
is  sought'to  be  condemned,  or  is  a  foreign  cor- 
poration, doing  business  therein  by  permission 
of  the  state.  The  question  is  not  one  of  luris- 
diction  over  the  garnishee,  but  one  of  jurisdic- 
tion over  property  situateid  without  the  state, 
and,  through  the  seizure  of  such  property, 
over  the  owner  thereof. 

The  right  of  a  state  to  inquire  ihto  the  obli- 
gations of  a  nonresident,  and  its  jurisdiction  to 
attach  his  property  to  answer  for  such  obliga- 
tions, is  founded  solely  on  the  fact  that  each 
state  has  exclusive  control  and  jurisdiction 
over  the  property  situated  within  its  territorial 
limits,  and  the  inquiry  can  be  carried  only  to 
the  extent  necessary  to  control  the  disposition 
of  such  property.  If  there  be  no  personal 
service  on  the  defendant  or  owner  of  the  prop- 
erty, or  appearance  by  him,  the  jurisdiction 
cannot  extend  beyond  binding  the  property  at- 
tached or  effects  garnished.  Consequently,  if 
the  nonresident  has  no  property  within  the 
state,  and  there  has  been  no  personal  service 
on  him  within  the  state,  or  voluntary  appear- 
ance by  him,  there  is  nothing  upon  which  its 
tribunals  can  adjudicate:  and  any  judgment 
rendered  under  such  circumstances,  whether 
affecting  the  person  only,  or  the  property  also, 
would  be  void  for  want  of  jurisdiction  of  the 
person  and  of  the  subject-matter.  Exchange 
Nat.  Bank  v.  Clement,  109  Ala.  280;  Pennoyer 
V.  Neff,  95  U.  8.714,  24  L.  ed.  665;  St.  Clair  v. 
Cox,  106  U.  S.  860,  27  L.  ed.  222;  Freeman  v. 
Alderson,  119  U.  8.  186,  80  L.  ed.  872.  It  was 
held  in  Pennoper  v.  Neff,  96  U.  8.  714.  24  L. 
ed.  566,  that.  In  a  suit  on  a  money  demand 
against  a  nonresident,  substituted  service  of 

grocess  by  publication  is  effectual  only  where, 
1  connection  with  process  against  the  person 
for  the  commencement  of  the  action,  property 
within  the  state  is  brought  under  the  control 
of  the  court,  and  subjected  to  its  disposition 
by  process  adapted  to  that  purpose,  or  where 
the  judgment  is  sought  as  a  means  of  reaching 
said  property  or  affecting  some  interest  therein; 
and  that  a  judgment  by  default  against  a  non- 
resident upon  such  service  only,  no  property 
of  the  defendant  within  the  state  having  been 
seized  prior  to  the  rendition  of  the  judgment, 
was  without  due  process  of  law,  and  void,  and 
the  title  of  defendant  to  property  within  the 
state  sold  under  execution  issued  on  such  judg- 
ment was  not  devested  bv  such  sale,  notwith- 
standing the  statutes  of  the  state  of  suit 
authorized  service  in  this  manner  upon  a  non- 
resident, and  attempted  to  protect  the  title  of 
a  purchaser  in  good  faith  of  property  sold  un- 
der execution  issued  on  such  iudgment.  In 
the  opinion  by  Mr.  Justice  Field  it  is  said: 
"No  state  can  exercise  direct  jurisdiction  and 
authority  over  persons  or  property  without  its 
territory.  .  .  .  The  several  states  are  of 
equal  dignity  and  authority,  and  the  independ- 
41  L.  R.  A. 


ence  of  one  implies  the  exclusion  of  power 
from  all  others.  And  so  it  has  been  laid  down 
by  jurists  as'an  elementary  principle  that  the 
laws  of  one  state  have  no  operation  outside  of 
its  territory,  except  so  far  as  is  allowed  bv 
comity;  and  that  no  tribunal  established  by  It 
can  extend  its  process  beyond  that  territory  so- 
as  to  subject  either  persons  or  property  to  its- 
decisions.  'Any  exertion  of  authority  of  this- 
sort  beyond  this  limit,'  says  Story,  *is  a  mere 
nullity,  and  incapable  of  binding  such  persons- 
or  property  in  any  other  tribunal.' "  This  de- 
cision, involving,  as  it  did,  a  consti notion  of 
the  14th  Amendment  of  the  Federal  Constitu- 
tion, and  its  effect  on  judgments  rendered^ 
against  nonresidents  without  personal  service 
or  voluntary  appearance,  and  without  a  pre- 
liminary seizure  of  property  of  the  defendant 
within  the  state  of  suit,  is  binding  upon,  and 
must  be  followed  by,  the  courts  of  the  several 
states.  It  necessarily  results  from  the  princi- 
ples declared  therein  that  if  the  situs  of  a  debt 
for  the  purpose  of  garnishment  be  at  the  domi- 
cil  of  the  creditor,  and  the  debt  be  not  prop- 
erty within  the  garnishee  state,  any  judgment 
rendered  against  the  creditor,  as  well  as  any 
judgment  the  effect  of  which  is,  on  its  face,  to- 
discharge  the  debt  due  to  the  nonresident  by 
requiring  the  debtor,  the  garnishee,  to  pay 
it  to  the  nonresident's  creditor,  is  without  due 
process  of  law.  and  void,  unless  there  was  per- 
sonal service  on  the  defendant  within  the  state 
or  a  voluntary  appearance  by  him.  It  neces- 
sarily follows,  also,  that  the  payment  of  such 
judgment  by  the  garnishee  is  no  protection  ta- 
him  in  a  subsequent  suit  by  his  creditor  to  re- 
cover the  debt,  and  that  any  legislation  by  the 
garnishee  state  attempting  to  acquire  jurisdic- 
tion over  the  debt,  by  declaring  it  to  be  prop- 
erty within  its  limits,  subject  to  seizure  by 
service  of  process  on  the  garnishee  and  service- 
by  publication  on  the  nonresident  defendant, 
"is  a  mere  nullity,  and  incapable  of  binding 
such  persons  or  property  in  any  other  tri- 
bunal." 

Any  attempt  to  reconcile  the  conflicting  au- 
thorities on  the  question  of  the  situs  of  a  debt 
for  the  purpose  of  garnishment  would  be  vain, 
but  analogy,  as  well  as  reason  and  justice  Uy 
the  creditor,  would  seem  to  fix  it  at  the  domi- 
cil  of  the  creditor,  and  forbid  its  seizure  or 
any  change  in  the  ownership  thereof,  by  the 
law  or  procedure  of  any  other  state.  It  is  now- 
well  settled  that  a  debt  due  \iy  an  insolvent  to 
a  nonresident  is  property  within  the  creditor's 
state,  and  that  no  law  or  decree  of  the  debtor's 
state  discharging  his  debts  can  operate  to  dis- 
charge the  debt  due  to  the  nonresident.  Brown 
V.  Smart,  146  U.  8.  454  86  L.  ed.  778;  Denny 
V.  Bennett,  1*28  U.  8.  489,  82  L.  ed.  491;  Pattee 
V.  Pai>^168  Mass.  852. 28  L.  R.  A.  451;  Phanix 
Nat.  Bank  v.  BateheOer,  151  Mass.  589, 8  L.  R. 
A.  644:  Wilson  v.  Matthem,  82  Ala.  846.  It 
is  equally  well  settled  that,  for  the  purpose  of 
taxation,  a  debt  has  its  situs  at  the  domicil  of 
the  creditor.  State  Tax  on  Foreign-  Held  Bonds, 
16  Wall.  800.  21  L.  ed.  179;  Kirtland  v.  Hatch- 
kiss,  100  U.  8.  491,  26  L.  ed.  568;  Re  BroMon, 
150  N.  Y.  1,  84  L.  R.  A,  288;  State,  Potter,  v. 
Boss,  ^  N.  J.  L.  517;  Boyd  v.  Selma,  96  Ala. 
150,  16  L.  R  A.  729.  In  the  opinion  of  the 
State  Tax  Case  it  was  said :  "But  debts  owing 
by  a  corporation,  like  debts  owing  by  indivia- 
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•nals,  are  not  property  of  ihe  debtors  in  any 
sense;  they  are  obligations  of  the  debtors,  and 
only  possess  value  In  the  hands  of  the  credit- 
ors. With  them  they  are  property,  and  in 
their  hands  they  may  be  taxed.  To  call  debts 
property  of  the  debtors  is  simply  to  misuse 
terms.  All  the  property  there  can  be,  in  the 
nature  of  things,  in  (he  debts  of  corporations, 
helongs  to  the  creditors  to  whom  they  are  pay- 
able, and  follows  their  domicil,  whatever  that 
may  be.  TlTeir  debts  can  have  no  locality 
separate  from  the  parties  to  whom  they  are 
Tdue."  We  are  unable  to  perceive  any  sound 
reason  for  giving  to  a  debt  a  different  situs  for 
the  purpose  of  garnishment,  and  none,  satis- 
tactory  to  us,  has  been  offered  by  those  deci- 
sions wh^ch  give  it  a  different  situs  for  this 
purpose  onl^.  If  a  debt  due  to  a  nonresident 
cannot  be  discharged  by  an  insolvency  law  or 
decree  of  the  debtor's  state,  because  of  a  want 
-of  jurisdiction  over  the  creditor  and  the  debt, 
«  like  reason  should  forbid  its  discharge  by 
garnishment  proceedings.  Those  courts  which 
adhere  to  the  contrary  view  are  not  themselves 
in  accord  as  to  the  theory  upon  which  they 
can  acquire  jurisdiction  over  such  debts.  In 
some  it  is  held  that,  for  the  purpose  of  fi^ar- 
nisbment,  a  state  has  the  power  to  fix  the  situs 
•of  a  debt  at  the  domicil  of  the  debtor,  although 
the  creditor  be  a  nonresident.  WiUiams  v. 
IngersoU,  89  N.  Y.  508;  Douglau  v.  Phenix 
Ins.  Co.  188  N.  Y.  209,  20  L.  R.  A.  118;  Bragg 
v.  Oaynor,  85  Wis.  468,  21  L.  R.  A.  161.  As 
we  have  seen  above,  the  exercise  of  such 
power  would  be  a  nullity  in  its  effect  upon  the 
person  of  a  nonresident  or  the  debt  due  him. 
<)thers  hold  that  the  situs  of  a  debt  is  where- 
^ver  a  suit  may  be  maintained  to  recover  it. 
Harvey  v.  Great  Nortfiern  R.  Co,  50  Minn. 
406,  17  L.  R.  A.  84;  Wyeih  Hardware  &  Mfg, 
Go.  V.  Lang,  127  Mo.  242,  27  L.  R.  A.  661. 
As  a  general  proposition,  this,  as  we  have  seen, 
-is  incorrect,  and,  as  limited  and  applied  to 
garnishments  onlv,  it  seems  to  us,  merely  an 
arbitrary  distinction.  Moreover,  if  its  situs  is 
in  the  state  of  the  debtor  only  by  reason  of  the 
-fact  that  a  suit  to  recover  it  ma^  there  be  main- 
tained, a  debt  due  by  a  foreign  corporation 
doing  business  in  a  state  other  than  that  of  its 
•creation,  to  a  nonresident  of  such  state,  could 
not  be  reached  by  a  garnishment  sued  out  in 
the  state,  in  the  absence  of  a  statute  expressly 
authorizing  it  to  be  sued  therein  on  a  cause  of 
action  ari^ng  without  the  state;  for  it  is  well 
-settled,  as  a  general  rule,  that  no  action  in 
personam  can  be  maintained  against  a  foreign 
corporation,  unless  the  contract  sued  on  was 
made   or  was  to   be   performed,    or   the  in- 


jury complained  of  was  suffered.  In  the  state 
in  which  the  action  is  brought.  Central  R.  db 
Bkg,  Co,  V.  Carr,  76  Ala.  888,  52  Am.  Rep. 
889;  8t.  Clair  v.  Coz,  106  U.  8.  850,  27  L.  ed. 
222.  And  it  has  been  expressly  held  that  a 
nonresident  creditor  of  a  corporation  cannot 
have  his  property  in  a  debt  seized  in  a  state 
to  which  the  corporation  may  resort  merely 
for  the  purpose  of  doing  business  through  its 
agents,  when  the  claim  arose  on  a  contract  not 
to  be  performed  within  the  state  of  suit. 
Reimere  v.  Seatco  Mfg.  Co,  70  Fed.  Rep.  573, 

80  L.  R.  A.  864,  17  C.  C.  A.  228;  Bovglass  v. 
Phenix  Ins.  Co,  188  N.  Y.  20«,  20  L,  R.  A. 
118.  We  prefer  to  adhere  to  the  principle 
upon  which  our  former  cases  were  decided, 
that  the  situs  of  a  debt  Is  at  the  domicil  of  the 
creditor  for  the  purpose  of  garnishment  as  well 
as  for  other  purposes.  Louintille  d  N,  R.  Go. 
V.  Doolep,  78  Ala.  524;  Alabama  G.  8,  R.  Go. 
V.  Chumley,  92  Ala.  817;  Reno,  Nonresidents, 
§§  138  et  sea,;  Illinois  G,  R.  Co,  v.  Smith,  70 
Miss.  344,  19  L.  R  A.  577,  and  noUs;  Central 
Trust  Go,  v.  Chattanooga  R.  d  C.  R.  Co.  68 
Fed.  Rep.  685;  Missouri  P,  R.  Co,  v.  Sharitt, 
48  Kan.  875, 8  L.  R.  A.  885;  Renier  v.  Hurlbut, 

81  Wis.  24,  14  L.  R.  A.  562. 

Adhering  to  this  principle  as  to  the  situs  of 
the  debt  due  from  appellant  to  appellee,  we  are 
constrained  by  the  decisions  of  the  Supreme 
Court  of  the  Onited  States,  cited  above,  to  hold 
that  the  judgment  of  the  Tennessee  court, 
operating,  as  it  did,  on  its  face,  to  condemn 
and  devest  appellee's  property  in  the  debt  over 
which  it  had  not  acquired  jurisdiction  by  per- 
sonal service  within  the  state  on  appellee,  or 
by  his  voluntary  appearance,  was  without  due 
process  of  law"  and  absolutely  void  for  want 
of  jurisdiction  of  the  res,  the  debt,  or  of  the 
person  of  its  owner.  To  such  judgments  the 
Constitution  of  the  United  States  does  not  re- 
quire that  any  faith  and  credit  be  given;  the 
constitutional  provision  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every 
other  state,"  and  the  act  of  Congress  providing 
for  the  mode  of  authenticating  such  acts, 
records,  and  proceedings,  being  now  construed 
as  applicable  "only  when  the  court  rendering 
the  judgment  had  jurisdiction  of  the  parties 
and  of  the  subject-matter,  and  not  to  preclude 
an  inquiry  into  the  jurisdiction  of  the  court  in 
which  the  judgment  was  rendered,  or  the 
right  of  the  state  itself  to  exercise  authority 
over  the  person  or  the  subject-matter."  Pen- 
noyer  v.  Neff,  96  U.  8.  714.  24  L.  ed.  565. 

We  find  no  error  in  the  judgment  of  the  city 
court,  and  it  must  be  affirmed^ 
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KANSAS  CITY,  PITTSBURG,  &  GULF 
RAILWAY  COMPANY,  Appt., 

•»  '•:►  STATE  of  Arkansas. 

F-jft  ""v-  ( Ark. ) 

tSaaaplefl  of  merchandise  earried  by  » 
traTelinif  salesman  <lo  not  constitute  basr- 


eracre  within  the  meaning:  of  act  of  April  10,  ISOft, 
regulatioff  charges  on  excess  hsLggage.  but  may 
be  charged  for  by  the  railroad  company  as 
freight. 

(June  4, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Benton  County  con- 


'  Vera.— Ab  to  the  liability  of  a  passenger  carrier 
in  transporting  merchandise  intrusted  to^t^by  a 
41  L.  R.  A. 


I  passenger,  see  note  toKansas  City,  M.  ft  B.  B.  Co. 
I  y.  Higdon  (Ala.)  U  L.  B.  A.  61& 
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Ticting  it  of  receiving  an  excessive  amount  for 
baggage  transportation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Meesrs.  J*  MeD.  Trimble,  John  A. 
E»0tonf  and  C*  M*  Rice  for  appellants. 

Mr.  E.  B«  Kiiuiwortliy«  for  appellee: 

Appellant  is  estopi)ed  from  denying  that 
these  trunks  were  the  baggage  of  Lincoln. 

Eoeger  v.  Chicago,  M,  db  8t.  R  R.  Co,  68 
Wis.  100, 58  Am.  Rep.  271;  Sirouia  v.  Wabash, 
St.  L.dh  P.  R.  Co.  17  Fed.  Rep.  209. 

Appellant  cannot  set  up  that  it  carried  these 
truniss  as  freight,  having  accepted  the  same  as 
baggage  and  knowing  the  contents  thereof. 

Waidron  v.  Chicago  d  N.  W.  R  Co.  1  Dak. 
841 ;  Chicago,  R.  I.  db  P.  R.  Co.  v.  Conklin,  82 
Kan.  55;  Perley  v.  New  York  C.  d  H.  R. 
R.  Co.  65  N.  Y.  875;  KanMS  City,  Ft.  8.  db  Q. 
R.  Co.  V.  Morrison,  34  Kan.  502,  55  Am.  Rep. 
252;  Ft.  Worth  db  R.G.  R.  Co.  v.  /.  B.  Rosenthal 
Millinery  Co.  (Tex.  Civ.  App.)  29  S.  W.  196; 
Kansas  City,  Ft.  8.  db  M.  R.  Co.  v.  McOahey, 
68  Ark.  344,  86  L.  R.  A.  781;  St.  Louis  8.  W. 
R.  Co.  V.  Berry,  60  Ark.  488,  28  L.  R.  A.  501. 

The  title  to  these  samples  was  in  the  house 
for  which  Lincoln  traveled,  but  bis  interest  in 
the  same  and  his  possession  of  the  same  was 
such  as  to  make  them  his  property,  for  the 
purpose  for  which  th^y  were  carried,  and  the 
title  is  such  that  they  could  well  be  considered 
his  baggage  and  his  property. 

4  Elliott,  Railroads,  §  1649;  Ft.  Worth  db  R. 
G.  R.  Co.  V.  I.  B.  Rosenthal  Millinery  Co. 
(Tex.  Civ.  App.)  29  S.  W.  196. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

An  act  entitled,  *'An  Act  to  Regulate 
Charges  on  Excess  Baggage  on  All  Railroads 
Propelled  bv  Steam  or  Electricity  in  This  Bute 
over  Five  Miles  in  Length,"  approved  April 
19.  1895  [act  143,  p.  210,  f§  1, 2],  provides: 

"Sec.  1.  It  shall  be  unlawful  for  any  rail- 
road in  this  state,  over  5  miles  in  length,  run 
bv  steam  or  electricity,  to  charge  more  than 
12i  per  cent  of  the  cost  of  a  first-class  fare  be- 
tween all  points  in  this  state,  per  100  pounds, 
for  excess  of  baggage,  over  (150  lbs.)  one  hun- 
dred and  fifty  pounds:  provided,  that  the 
minimum  charge  for  excess,  where  the  same 
does  not  exceed  200  pounds,  shall  not  be  less 
than  25  cents. 

"Sec.  2.  Any  such  railroad  violating  the 
provisions  of  this  act  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  be 
fined  in  any  sum  not  less  than  $10  nor  more 
than  $25." 

The  Kansas  City,  Pittsburg,  &  Gulf  Rail- 
road Company  was  indicted  for,  and  convicted 
of,  a  violation  of  this  act,  and  was  fined  in  the 
sum  of  $10. 

The  facts  upon  which  the  conviction  was 
based  are  as  follows:  George  T.  Lincoln,  a 
traveling  salesman,  purchased  of  the  Kansas 
City,  PitUburg,  &  Gulf  Railroad  Company  a 
ticket  for  transportation  over  its  road  from 
Siloam  Springs,  in  Benton  county,  in  this  state, 
to  Gentry,  a  station  in  the  same  county,  and 
paid  20  cents  for  the  same,  the  price  of  first- 
class  fare.  He  had  with  him  four  trunks, 
which  contained  clothing  of  various  kinds,  and 
weighed  in  the  aggregate  970  pounds.  He 
carried  this  clothing  with  him,  and  used  it  as 
41L.RA. 


samples  in  making  sales  of  goods  of  the  same 
description.  The  railroad  company  allowed 
him  transportation  for  150  of  the  970  pounds- 
free  of  additional  expense,  and  charged  and 
received  from  him  $1.25  for  the  transporta- 
tion of  the  remaining  820  pounds  from  Siloam 
Springs  to  Gkntry.  The  sum  received  was  the- 
amount  charged  for  like  articles  when  shipped 
as  first-class  freight,  was  a  freight  rate,  and 
not  an  excess  baggage  rate.  The  trunks  were 
checked  like  baggage,  and  accompanied  Lin- 
coln upon  the  same  train.  The  defendant's 
railroad  exceeded  5  miles  in  length,  and  was 
operated  by  steam. 

Were  the  four  trunks  and  their  contents 
"bafi^gage"  within  the  meaning  of  the  act  of 
April  19. 1895? 

What  is  baggage,  within  the  rule  t)f  the  car- 
rier's liability,  depends  much  upon  the  reason 
why  the  passenger  is  allowed  transportation 
for  it  as  such.  There  can  be  but  one.  and  that 
is  because  it  is  necessary  or  conducive  to  his 
convenience  and  comfort  It  is  necessarv  to- 
him,  and  for  that  reason  it  is  impliedly,  if  not 
expressly,  Included  in  every  contract  of  the 
carrier  to  transport  passengers.  "The  impos- 
sibility of  traveling,"  says  Chief  Justice  Cock- 
bum,  "without  the  accompaniment  of  a  cer- 
tain quantity  of  luggage  for  the  personal  com- 
fort and  convenience  of  the  traveler  has  led 
from  the  earliest  times  to  the  practice,  on  the 
part  of  carriers  of  passengers  for  hire,  of  carry- 
ing, as  a  matter  of  course,  a  reasonable  amount 
of  luggage  for  the  accommodation  of  the  pass- 
enger, and  of  considering  the  remuneration  for 
the  carriage  of  such  luggage  as  comprehended 
in  the  fare  paid  for  the  conveyance  of  the  pass- 
enger." Hence  courts  and  authors  in  defining^ 
what  is  baggage,  have  embraced  this  idea 
in  their  definitions.  Judge  Story  says  that 
"by  baggage  we  are  to  understand  such  articles 
of  necessity  or  personal  convenience  as  are 
usually  carried  by  passengers  for  their  personal 
use,  and  not  merchandise  or  other  valuables,, 
although  carried  in  the  trunks  of  passengers, 
which  are  not  designed  for  any  such  use,  but 
for  other  purposes,  such  as  a  safe  and  the  like."' 
Story,  Bailm.  g  499.  Baggage,  says  Chief 
Justice  Cockbum,  in  Macrow  v.  Oreat  Western 
R.  Co.  Ij.R.  Q  Q.  B.  612,  is  "whatever  the 
passenger  takes  with  him  for  his  personal  use 
or  convenience  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he  be- 
longs, either  with  reference  to  the  immediate 
necessities  or  the  ultimate  purpose  of  the  Jour- 
ney." Mr.  Justice  Field,  in  Hannibal  db  St.  J. 
R.  Co.  V.  Swift,  12  Wall.  274, 20  L.  ed.  429,  said 
that  the  contract  of  the  carrier  to  carry  a  pass- 
enger, as  to  baggage,  "only  implies  an  under- 
taking to  transport  such  a  limited  quantity  of 
articles  as  are  ordinarily  taken  by  travelers  for 
their  personal  use  and  convenience,  such  quan- 
tity depending,  of  course,  upon  the  station  of 
the  party,  the  object  and  length  of  the  journey, 
and  many  other  considerations."  Upon  the 
same  principle,  the  statutes  of  this  state  pro- 
vide: "Each  passenger  who  shall  pay  fare 
.  .  .  shall  be  entitled  to  have  transported 
along  with  him,  on  the  same  train,  and  withoat 
additional  charge,  150  pounds  of  baggage  U> 
consist  of  such  articles  as  are  usually  carried 
by  ordinary  persons  when  traveling."  [San- 
dels  &  H.  Dig.  g  6215.] 
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Aocordiogly,  it  hafl  been  frequently  held,  as 
we  do  now,  that  merchandise  carried  for  sale,  or 
samples  of  merchandise  carried  for  the  purpose 
of  making  sales  of  goods  of  the  same  class  do 
not  come  within  the  description  of  baggage. 
Humphreys  y.  Perry,  148  U.  S.  627.  87  L.  ed, 
687;  AUingy,  BaUonAA.  R.  Co.  126  Mass.  121, 
80  Am.  Rep.  667;  MtMisnppi  C.  R,  Go.  v. 
Kennedy,  41  Miss.  671.  678;  Macraw  v.  Great 
Western  22:  Cb.  L.  R  6  Q.  B.  612;  Hawkina  v. 
Eoffman,  6  Hill,  589,  41  Am.  Dec.  767;  Hutchr 
inge  ▼.  Weatern  it  A,  R.  Co,  25  6a.  61,  71  Am. 
Dec.  156:  Texas  <k  P.  R.  Co.  v.  Capps  (Tex.) 
16  Am.  &  Eog.  R.  Cas.  118;  Michigan  C,  R. 
Co.  y.  Carrow,  78  IIL  848,  24  Am.  Rep.  248; 
JSinmss  y.  Wabash,  St.  L.  d  P.  R,  Co.  17  Fed. 
Rep.  209;  Pennsylvania  Co.  v.  Miller,  86  Ohio 
St.  541,  85  Am.  Rep.  620;  Southern  Kansas  R 
Co.  y.  Clark,  52  Ean.  898;  Euichings  v.  West- 
em  d  A.  R.Co.26  Ga.  61.  71  Am.  Dec.  160: 
Hutch. Carr.  §§  679.  685;  Thomp.  Carr.  p.  510. 

It  is  true  that  it  is  said  in  Kansas  City,  Ft. 
8.  dM.  R.  Co,  V.  McQahey,  68  Ark.  848,  86  L. 
R.  A.  781:  *'Wheir  a  passenger  presents  to 
the  carrier  for  transportation  his  soods  and 
chattels,  and  makes  known  what  they  are,  or 
exposes  them  to  yiew,  or  packs  them  in  a  way 
to  giye  to  anyone  concerned  good  reason  to  un- 


derstand and  know  that  they  are  not  usually 
carried  as  baggage,  and  demands  transporta- 
tion of  them  as  his  luggage,  and  the  carrier  re- 
ceiyes  and  carries  them  accordingly,  he  will  be- 
responsible  for  them  as  baggage,  notwithstand- 
ing he  was  not  bound  to  accept  and  transport 
them  as  such.  If  he  wishes  to  ayoid  respon- 
sibility for  them  as  baggage,  he  must  refuse 
to  receive  them  in  that  way."  But  the  act  of 
April  19.  1895,  does  not  apply  to  goods  and 
chattels  which  do  not  come  witnin  the  descrip- 
tion of  baggage.  The  carrier  becomes  liable 
for  them  as  baggage  by  acceptiug  them  as 
such,  by  his  own  acts,  and  not  from  any  ob- 
ligation to  transport  them  as  baggage  which 
the  law  imposes  upon  him.  Such  property  he 
is  not  bound  to  receiye,  except  upon  the  pay- 
ment of  the  rates  he  is  allowed  to  charge  for 
the  transportation  of  the  same  as  freight 

In  this  case  the  railroad  company  was  not 
bound  to  receive  and  transport  Lincoln's  trunks- 
as  baggage.  It  was  entitled  to  comi)ensation 
for  carrying  them  at  the  rate  it  is  lawful  to 
charge  for  the  transportation  of  such  prop- 
erty as  freight.  It  received  nothing  more, 
and  is  not  guilty  of  yiolating  the  act  of  April 
19,  1895. 

Reversed,  and  remanded  for  a  new  trial. 


CALIFORNIA   SUPREME  COURT    (In     Banc). 


CITY  AND  COUNTY    OF  SAN  FRAN- 
CISCO,   Respt., 

V. 

Ellen  GROTE,  Appt. 


(. 
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1.   A  city  mmy  maintain  ejectment  for 

the  poflseflston  of  land  dedicated  for  use  as  a 
street,  altbongh  It  does  oot  own  tbe  fee. 

8«  A  man  cannot  dedicate  for  street 
pnrpoeee  land  upon  which  he  has  placed  a 
homestead  so  as  to  devest  the  rights  of  his  wife 
therein. 

8.  Dedication  of  land  for  a  hig>hway  is 
not  shown  by  the  fact  that  for  eight  years  the 
land  was  used  by  the  public  generally  for  trayel 
without  either  consent  or  objection  on  the  part 
of  the  owner. 

(February  9, 189a) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  plaintiff 
in  an  action  brought  to  recover  possession  of 
certain  real  estate  alleged  to  have  been  dedi- 
cated for  street  purposes.    Reversed. 

The  facts  are  stated  in  the  opinion. 

See  also  rei>ort  of  case  in  Division  1,  86  L. 
R.  A.  502. 

Mr,  T.  Z.  Blakeman,  for  appellant: 

The  action  of  tbe  board  of  supervisors  in 
1887  upon  the  petition  of  certain  property  own- 
ers in  said  block  to  have  Garden  avenue  "sur- 
veyed, delineated,  and  described,"  and  ob- 
structions  removed,  is  conclusive  upon  the 


plaintiff  and  the  public  that  Garden  avenue  at 
rear  of  defendant's  lot  was  only  12i  feet  wide. 

The  board  of  supervisors  had  "full  power 
and  authority"  to  close  up  in  whole  or  in  part 
aDv  street,  lane,  or  alley  within  the  city. 

Cal.  Stat.  1868,  p.  560;  Brook  v.  Borton,  68 
Cal.  556. 

No  special  order  of  discontinuance  was  nec- 


Brook  V.  Horion,  68  CaL  558. 

A  right  of  way  or  other  easement  over  or 
ux>on  land  cannot  be  recovered  in  an  action  of 
ejectment. 

Wood  V.  Truckee  Tump,  Co,  24  Cal.  487». 
citing  Child  v.  Chappdl,  9  N.  Y.  251,  and 
Washb.  Easem.  S  568;  8an  Francisco  v.  Cal- 
derwood,  81  Cal.  589,  91  Am.  Dec.  542; 
Southern  P.  Co.  v.  Burr,  86  Cal.  283;  San 
Francisco  v.  SuUivan,  50  Cal.  608;  Visalia  v. 
Jacobs,  65  CaL  484,  52  Am.  Rep.  808;  FiteeU 
V.  Leaky,  72  Cal.  482;  Savannah  v.  Steam 
Boat  Co,  R  M.  Cliarlt.  (Ga.)  842;  Racine  v. 
Crotsenberg,  m  Wis.  481,  50  Am.  Rep.  149; 
West  Covington  v.  Freking,  8  Bush,  121;  Terr& 
Haute  d  S.  E,  R.  Co,  v.  Rodd,  89  Ind.  128,  46- 
Am.  Rep.  164;  Qrand  Rapids  v.  Wliittlesey,  88 
Mich.  109:  Bay  County  v.  Bradley,  89  Mich. 
168,  88  Am.  Rep.  867;  Child  v.  Chappell,  9  N. 
Y.  246;  Pomeroy  v.  MiUs,  8  Vt.  279,  28  Am. 
Dec.  207;  and  Samia  v.  Qreat  Western  R,  Co, 
21  U.  C.  Q.  B.  62. 

The  owner  of  the  fee  of  land  subject  to  an 
easement  for  a  public  highway  may  maintain 
ejectment  against  one  who  takes  possession  of 
the  land  and  uses  it  for  other  than  road  pur- 
poses. 


NOTB.— As  to  ejectment  for  land  In  highway,  see 
notes  to  Harrlogton  v.  Port  Huron  (Mich.)  18  L.  B. 
A.  064,  and  Hanoook  v,  lIcAvoy  (Pa.)  18  L.  B.  A.  on 
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pa^e  787;  also  the  cases  of  Thomas  v.  Hunt  (Mo.)  82 
L.  B.  A.  867,  and  Montfromery  v.  Santa  Ana  ft  W* 
B.  Co.  (OaU  25  L.  B.  A  65i. 
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Goburn  y.  Ama,  52  Cal.  894,  28  Am.  Rep. 
684. 

i^The  declaration  of  homestead  embraced  the 
eotire  lot  of  defendant,  and  the  wife  never  con- 
sented that  any  part  thereof  be  dedicated  for 
a  street. 

Monterey  v.  Malarin,  09  Cal.  290;  Dunn  v. 
Tozer,  10  Cal.  167;  MarshaU  v.  Anderson,  78 
Mo.  86. 

The  evidence  falls  far  short  of  proof  of  that 
clear  and  unequivocal  intention  to  dedicate 
which  is  required  in  such  cases. 

Eureka  v.  Croghan,  81  Cal.  524;  Latham  v. 
LoH  Angeles,  87  Cal.  514;  Huffman  v.  HaU,  102 
Cal.  80. 

Not  one  of  the  general  public  uninterested  in 
the  immediate  locality  was  called  as  a  witness 
to  prove  that  the  public  had  ever  even  heard 
of  **Ghirden  avenue." 

The  city  cannot  maintain  such  an  action  to 
vindicate  private  rights. 

PeopU  V.  Dreher,  101  Cal.  274. 

Mr,  ISL  T.  Creswell  for  respondent. 

Oaroutte,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brou^t  by  the  city  to  recover 
the  possession  of  a  small  tract  of  land  12^  by 
;85  feet,  being  a  strip,  of  the  aforesaid  dimen- 
sions, forming  the  rear  end  of  the  lot  of  de- 
fendant. It  is  claimed  by  the  city,  and  found 
as  a  fact  by  the  trial  court,  that  such  strip 
had  been  dedicated  by  the  owner  to  the  public 
as  a  highway  or  street.  Two  material  ques- 
tions are  raised  by  this  appeal:  (1)  Can  the 
.city  and  county  of  San  Francisco  maintain 
.ejectment  for  the  recovery  of  the  possession  of 
a  public  street,  without  showing  ownership  of 
the  land  in  fee?  (2)  Does  the  evidence  show 
a  dedication  of  the  strip  of  land  in  dispute  to 
the  use  of  the  public  for  street  purposes? 

While  there  may  be  a  difference  of  opinion 
existing  in  the  courts  of  other  states  upon  the 
question,  we  think  the  doctrine  should  be  held 
settled  in  this  state  that  ejectment  can  bemcdn- 
tained  for  the  recovery  of  the  possession  of  a 
street  dedicated  to  the  public  use  by  the  owner 
of  the  fee.  In  Visalia  v.  Jacob,  65  Cal.  484, 
52  Am.  Rep.  808,  this  court  declared:  *'It  is 
true  an  action  of  ejectment  may  be  maintained 
by  a  municipal  corporation  for  the  recovery 
01  the  possession  of  a  street  wrongfully  pos- 
sessed by  an  individual,  whether  the  corpora- 
tion owns  the  fee  or  the  adjoining  proprietor 
retains  it.  In  the  latter  case  the  right  of  the 
municipality  to  regulate  the  public  use,  and 
for  that  purpose  to  possess,  use,  and  control 
the  property,  is  treated  by  the  courts  as  a  legal; 
and  not  merely  an  equitable,  right."  The 
same  doctrine  is  reiterated  in  extenso  in  SouUi- 
0m  P.  Co.  V.  Burr,  86  Cal.  288.  Although 
the  facts  there  presented  were  somewhat  dif- 
ferent, the  principle  of  law  involved  was  the 
same,  and  the  case  is  direct  authority  upon 
the  legal  issue  here  raised.  In  Eureka  v. 
Armstrong,  88  Cal.  628  and  624,  ejectment  was 
successfully  maintained  to  secure  the  possession 
of  streets  dedicated  to  the  use  of  the  public  by 
the  owner  in  fee.  opposing  counsel  not  even 
raising  the  objection  that  the  remedy  pursued 
was  not  authorized  by  the  law.  The  same  con- 
ditions are  presented  in  Eureka  v.  Fay,  107 
Cal.  166.  In  Ifapa  v.  Howland,  87  CaL  84, 
.41  L.  R.  A. 


the  right  of  recovery  in  ejectment  was  aua- 
talned,  and  a  rehearing  was  denied,  although 
at  all  stages  of  the  litigation  it  was  insisted 
by  defendant  that  the  proper  remedy  for  plain- 
tiff was  not  ejectment.  2  Dill.  Mun.  Corp. 
8d  ed.  g  662,  and.Elliott,  Roads  &  Streets,  pp. 
321,  822,  fully  support  the  doctrine  of  the 
California  cases  we  have  cited.  Wood  v. 
Truekee  Tump,  Co,  24  Cal.  487,  is  not  in  point, 
and  especially  is  this  true  after  the  limitations 
and  construction  placed  upon  it  by  the  deci- 
sion in  Southern  P.  Co,  v.  Burr,  86  Cal. 
288.  It  may  be  conceded  that  a  naked  right 
of  way,  an  easement  in  its  simplest  form,  a 
mere  right  to  pass  over  the  land  of  another,  is 
a  thing  so  intangible  and  unsubstantial  as  to 
be  insufficient  to  support  an  action  of  eject- 
ment. But  here  the  right  of  the  city  goes  far 
beyond  that.  The  city  has  the  right  of  exclu- 
sive possession;  a  right  to  disturb  the  soil:  a 
right  to  grade  and  otherwiseimprove  the  street 
in  many  ways.  In  other  words,  more  than  a 
mere  right  to  the  use  of  a  street  passes  to  the 
public  by  dedication.  In  addition  to  the  right 
of  use,  there  passes  such  an  interest  in  the 
land  as  is  necessary  for  the'enjoyment  of  that 
use  by  the  public. 

In  1871,  when  the  title  to  this  land  passed 
from  the  city  to  defendant's  husband,  he 
placed  a  homestead  upon  the  lot.  The  defend- 
ant was  at  that  time  his  wife.  Grote  died  in 
the  year  1889.  During  this  period  of  eighteen 
years  he  did  and  said  various  things  indicating 
to  some  extent  an  intention  upon  his  part  to 
dedicate  the  tract  of  land  in  dispute  to  the  pub- 
lic for  street  purposes.  But  during  all  this 
period  the  declaration  of  homesteui  rested 
upon  the  premises,  and  under  such  circum- 
stances the  wife  at  all  these  times  had  an  in- 
terest in  the  realty  which  the  husband  could 
not  take  away  from  her  by  any  act  of  dedica- 
tion upon  his  part.  By  reason  of  the  prohibi- 
tion declared  by  g  1242  of  the  Civil  Code,  the 
husband  could  neither  convey  nor  encumber 
this  land.  It  may  at  least  be  said  that,  if  a 
dedication  by  the  husband  was  established,  an 
encumbrance  thereafter  rested  upon  the  land. 
Indeed,  if  the  city  by  acts  of  dedication  upon 
the  part  of  the  husband  can  be  vested  with  an 
Interest  in  the  realty  so  substantial  as  to  sup- 
port an  action  in  ejectment,  and  the  court  so 
holds,  then  we  have  no  doubt  that  such  in- 
terest is  so  substantial  as  to  form  a  burden 
upon  the  wife's  rights  which  are  extended  to 
her  by  the  aforesaid  section  of  the  Code.  For 
these  reasons  there  was  no  dedication  of  this 
land  for  a  public  use  prior  to  the  husband's 
death,  for  it  was  not  in  his  power  to  dedicate, 
however  clear  his  intention  so  to  do  may  appear. 

It  is  further  claimed  that  a  dedication  oc- 
curred as  evidenced  by  the  acts  of  the  wife  sub- 
sequent to  the  death  of  the  husband.  We  fail 
to  find  any  evidence  justifying  such  a  con- 
clusion. It  is  not  a  trivial  thing  to  take 
another's  land,  and  for  this  reason  the  courts 
will  not  lightly  declare  a  dedication  to  pablic 
use.  It  is  elementary  law  that  an  intention  to 
dedicate  upon  the  part  of  the  owner  must  be 
plainly  manifest.  Here  there  is  no  such  mani- 
fest intention.  No  single  act  of  the  defend- 
ant can  be  pointed  out  so  indicating.  For  a 
period  of  about  eight  years,  without  either 
consent  or  objection  upon  her  part,  the  land 
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^as  used  by  the  public  'generally  for  travel, 
and  this  was  all.  During  his  lifetime  the  hus- 
band erected  a  tenement  upon  the  rear  of  the 
Jot  fronting  upon  the  strip  of  land  in  dispute, 
the  steps  occupy inii:  4  feet  thereof.  This 
house  remained  in  the  same  position  during 
the  ownership  and  possession  of  the  defendant, 
hut  there  is  nothing  in  these  facts  indicating 
dedication  upon  her  part. 

For  the  foregoing  reasons  the  judgment  isre- 
«0r«0d,  and  the  cause  remanded. 

We  concur:  Van  Fleet*  J.;  Harrieon*  J. 

McFarUuid,  J.: 

I  concur  in  the  judgment  of  reversal  up- 
on the  second  point  discussed  in  the  leading 
opinion  relative  to  the  homestead  right.  I 
think,  however,  that  the  case  is  within  the  old 
and  well  established  rule  that  ejectment  will 
not  lie  for  the  disturbance  of  a  right  of  way  or 
other  easement.  Two  decisions  of  this  court 
are  mainly  relied  on:  Visalia  v.  Jacob,  66  Cal. 
484.  52  Am.  Rep.  808;  Southern  P.  Co,  v. 
Bvrr,  86  Cal.  285.  In  the  Visalia  Case  the 
only  question  before  the  court  was  whether  a 
private  citizen   can  acquire    title  by  adverse 


possession  to  land  which  had  been  dedicated  to 
public  use  as  a  street.  Counsel  there  made 
no  question  as  to  the  proper  remedy,  and  what 
the  court  said  about  ejectment  was  incidental 
and  unnecessary,  and  was  not  the  result  of  Uie 
consideration  of  a  point  raised  and  argued  by 
counsel.  In  Southern  P,  Co.  v.  Burr,  the 
decision  evidently  went  upon  the  theory  that 
the  estate  which  the  railroad  companv  had  in 
the  strip  of  land  200  feet  wide  granted  by  Con- 
gress was  something  more  than  a  mere  right 
of  wa]^.  The  point  is  not  discussed  or  refer- 
red to  in  the  opinion  in  either  Bureka  v.  Ami' 
strong,  83  Cal.  623,  624.  and  Eureka  v.  Fay, 
107  Cal.  166,  or  Jfapa  v.  Hawland,  87  Cal.  84. 
If,  in  the  latter  case,  the  point  was  made  on 
petition  for  rehearing,  the  court  may  have  re- 
fused to  consider  it  because  not  made  at  the 
proper  time.  If  a  public  street  or  road  be  un- 
lawfully obstructed  there  are  ample  remedies 
for  the  wrong,  and  in  such  case  there  is  no 
necessity  of  trying  to  use  the  action  of  eject- 
ment for  purposes,  to  which,  in  its  very  nature, 
it  is  not  applicable. 

I  concur:    Henehaw*  J. 
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1.  A  municipal  oorporation  hae  no 
power  to  make  a  eoniraet  with  a  street 
railroad  oompany  wbtob  will  prevent  the  leRisla- 
ture  from  reirulatiOK  its  rates  of  Xare. 

IB*  In  order  to  exempt  a  common  cai^ 
rier  from  lefpislative  control  over  its 
rates  of  t^UPB  the  exemption  must  be  made 
'hy  clear  and  unmistakable  laoeruage  Inoonsistent 
with  the  exeroise  of  such  power  by  the  legisla- 
ture. 

3.  The  riipht  to  regulate  fkres  on  street 
railroads  does  not  include  the  power  to  re- 
quire passengers  to  be  carried  without  reward  or 
for  such  sum  as  will  amount  to  conflsoatioo  or 
•the  taking  of  property  without  oompensatlon  or 
due  process  of  law. 

4.  The  exercise  by  the  le^^islature  for 
fortgr*llve  years»  with  the  aoquiesoence  by 
the  people,  of  the  power  to  regulate  corporations 
by  special  acts.  Is  influential  in  determining  the 
construction  of  a  constitutioual  provision  against 
creating  corporations  by  special  acts. 

0«  ThemerereffulationofthemaKimam 
rate  of  t^LPB  to  be  collected  by  street- 
railroad  companies  in  cities  of  a  popula- 
tion of  100,000  or  more  aocnrding  to  the  census  of 
laeo  is  not  witbin  the  prohibition  of  Const,  art.  11, 
i  13,  against  the  creation  of  corporations  by 
special  act 


Nora— As  to  legislative  power  to  fix  tolls,  rates, 
or  prices,  see  note  to  Winchester  ft  L.  Tump.  Road 
Oo.  V.  Oozton  (Ky.)  88  L.  R.  A.  ITL 
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6«  The  enactment  of  a  local  or  special 
law  on  a  snbject  not  enumerated  in  Const, 
art.  4,  §  22,  is  ao  expression  of  the  opinion  and 
judgmeot  of  the  legislature  that  a  general  law 
cannot  be  made  applicable,  and  this  judgment 
is  not  subject  to  be  reviewed  by  the  courts. 
On  rehearing. 

7.  On  questions  of  the  requirements  of 
the  state  Constitution  the  supreme  court 
of  the  state  is  not  at  liberty  to  set  aside  or  discartl 
its  own  views  because  of  different  conclusions  by 
the  Federal  courts. 

(June  11, 1897.) 

APPEAL  by  plaintiff  from  a  judj^nent  of 
the  Circuit  Court  for  Marion  County  In 
favor  of  defendant  in  an  action  brought  to 
recover  the  penaltv  for  violation  of  a  muni- 
cipal ordinance  against  refusing  to  pay  fare  on 
street  cars.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  B*  Curtis,  for  appellant: 

The  ordinance  upon  which  the  complaint  is 
based,  providing  that  no  one  shall  ride  on  a  car 
without  paying  fare  of  not  in  excess  of  five 
cents,  is  a  valid  one. 

The  legal  fare  of  the  company  was,  previous 
to  the  time  of  the  act  complained  of,  fixed  at 
five  cents,  and  the  attempt  to  regulate  the  fare 
by  the  legislature  was  unconstitutional. 

Const,  art.  1,  §  28,  Rev.  Stat.  1894,  §  68; 
Const,  art.  4,  §  28.  Rev.  Stat.  1894.  §  119; 
Const,  art.  2,  §  81,  Rev.  Stat.  1894,  g  212. 

The  act,  although  general  in  form,  applies 
only  to  the  Citizens'  Street  Railroad  Company 
of  the  city  of  Indianapolis,  and  is,  therefore, 
local  and  special  as  applying  to  cities  having 
a  population  of  100,000  according  to  the  census 
of  1890. 


Indiana  Sufbsmb  Coubt 
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Mode  V.  Beatiey,  148  Indl  806;  G<m.,  Fertig, 
▼.  PaUon,  88  Pa.  268;  StnU,  Harris,  v.  Herr- 
mann, 75  Mo.  840;  State,  Richards,  ▼.  Hammer, 
42  N.  J.  L.  486;  Edmunds  y.  Herbrandson,  2 
N.  D.  270.  14  L.  R.  A.  725;  QibbsY.  Morgan, 
89  N.  J.  £q.  126;  Boyd  v.  Milwaukee,  92  Wis. 
456;  iStot«,  Columbus,  ▼.  MiteheU,  81  Ohio  St. 
592;  Z>«9if>«  ▼.  CJ^ib  County  Comrs.  84  III.  590; 
T^TMAra  t.  QiUett,  82  Kan.  481;  Central  Trust 
Co,  y.  Citizens'  Street  E.  Co.  80  Fed.  Rep.  218. 

Corporations  cannot  be  created  by  special 
act,  and  a  corporation  cannot  be  given  special 
power  or  deprived  of  rights  by  special  legisla- 
tion. 

San  Frandseo  v.  Spring  Valley  WatenoorAs 
Co.  48  Cal.  498;  Welsh  v.  Bramlet,  98  Pac.  219; 
Gray  v.  Crockett,  80  Kan.  188;  Robinson  y. 
Perry,  17  Kan.  248;  Darling  y.  Rodgers,  7  Kan. 
597;  Trawlers  Ins.  Co.  v.  Oswego  Twp.  55  Fed. 
Rep.  861;  Oreen  y.  Knife  FalU  Boom  Corp.  86 
Minn.  155;  Ez  parte  Priiz,  9  Iowa,  81;  Datis 
V.  Woolnough,  9  Iowa,  104;  McGregor  v.  Bay- 
lies, 19  Iowa,  48;  State  v.  Squires,  26  Iowa,  840; 
Atkinson  y.  Marietta  d  C.  R.  Co.  16  Ohio  St. 
21;  StaU,  Atty.  Oen.,  y.  Cincinnati,  20  Ohio 
St.  18;  Pittsburgh,  Ft.  fr.  <j^  C7.  R.  Co,  y.  i/ar- 
<»;i,  58  Ohio  St.  886;  State,  Broerman,  y.  Ham- 
ilton County  Comrs.  54  Ohio  St.  888;  Hamil- 
ton County  Comrs.  y.  State,  Broekman,  50  Ohio 
St.  658;  German- American  Invest,  Co,  v.  Toungs- 
town,  68  Fed.  Rep.  452;  State,  German- Ameri- 
can Invest.  Co.  y.  Bargus,  58  Ohio  St.  94; 
Foster  y.  Wood  County  Comrs.  9  Ohio  St.  540; 
School  Dist.  No.  66  y.  St.  Joseph  F.  dk  M.  Ins. 
Co.  108  U.  S.  707.  26  L.  ed.  601;  CUgg  y. 
School  Dist.  No.  56,  8  Neb.  178;  Jefferson 
County  Comrs.  y.  People,  Griggs,  6  Neb.  127; 
Thomas  y.  Wabash,  St.  L.  d  P.  R.  Co.  40  Fed. 
Rep.  126,  7  L.  R.  A.  145;  Braceville  Coal  Co.  v. 
People,  147  III  66,  22  L.  R.  A.  840:  Re  Consti- 
tutionality of  Senate  Bill  No.  S9S,  21  Colo.  88; 
Re  Extension  of  Boundaries  of  Dearer,  18  Colo. 
288;  Murnane  v.  St.  Louis,  128  Mo.  479;  Den- 
ver y.  Spokane  Falls,  7  Wash.  226;  Weinman 
V.  Wilkinsburg  d  E.  L.  Pass.  R.  Co.  118  Pa. 
192;  Scranton  y,  WhyU,  148  Pa.  419;  Reeves  y. 
Philadelphia  Traction  Co.  152  Pa.  158;  Phila- 
delphia y.  Westminster  Cemetery  Co.  162  Pa. 
105;  Chalfani  y.  Edwards,  178  Pa.  246;  1 
Thomp.  Corp.  gS  574,  576,  577,  688. 

The  act  authorizing  the  incorporation  of 
street-railroad  companies  is  a  general  law.  and, 
as  required  by  the  Constitution,  is  *'of  uni- 
form operation  throughout  the  state."  Its 
uniformity  of  operation  will  be  destroyed  by 
the  act  or  1897.  Acts  relating  to  corporations 
must  be  general,  and  the  Constitution  forbids 
special  or  local  legislation  on  the  subject  of 
either  in  the  form  of  independent  or  manda- 
tory acts. 

School  Dist.  No.  56  v.  St.  Joseph  F.  d  M,  Ins. 
Co.  108  U.  S.  707,  26  L.  ed.  801;  Gray  v. 
Crockett,  80  Kan.  138;  Robinson  y.  Perry,  17 
Kan.  248;  Darling  v.  Rodgers,  7  Kan.  592;  San 
FVaneihco  v.  Spring  Valley  Waterworks  Co.  48 
Cal.  498:  State,  Keenan,  y.  Milwaukee  County 
Supers.  25  Wis.  889;  State,  Peck,  y.  Riordan, 
24  Wis.  484;  State,  WaUh,  y.  Dousman,  28 
Wis.  541. 

As  the  subject  of  legislation  of  the  act  of 
1897  is  a  matter  which  is  susceptible  of  general 
legislation  which  will  be  uniform  throughout 
the  state,  it  must  be  presumed  that  the  act  was 
41  L.  R.  A. 


intended  to  be  general  in  fact  As  it  is  hs  fact 
special  and  local,  it  is  therefore  void.  As  the 
question  as  to  whether  the  subject  is  one  which 
in  respect  of  the  matter  to  which  it  relates,  is- 
susceptible  of  general  legislation,  its  consider- 
ation is,  therefore,  judicial,  and  not  legisla- 
tiye. 

State,  Keenan,  y.  Milwaukee  County  Supers. 
^  Wis.  889;  State,  Peck,  y.  Riordan,  24  Wis. 
484;  State,  Walsh,  y.  Dousman,  28  Wis.  541;: 
Sutherland,  Stat.  Constr.  §  118. 

The  incorporation  of  the  Citizens'  Street - 
Railroad  Company  under  the  eeneral  laws  of 
the  state,  and  the  ordinance  upon  which  the 
prosecution  is  based,  created  a  contract,  and 
the  act  of  1897  impaired  the  obligation  of  the 
same,  being  in  contravention  of  both  the  Con- 
stitution of  the  United  States,  and  the  state  of 
Indiana. 

U.  S.  Const,  art.  1,  §  10;  Ind.  Const,  art.  1, 
§  24;  Rev.  Stat.  1894,  g§  10-69. 

An  amendatory  act  must  be  germane  to  the 
subject 

Blakemore  v.  Dolan,  60  Ind.  194;  Travelers^ 
Ins.  Co.  y.  Oswego  Twp.  55  Fed.  Rep.  861; 
Gray  v.  Crockett,  80  Kan.  188;  Robinson  v. 
P^rry,  17  Kan.  248;  Darling  v.  Rodgers,  7 
Kan.  592. 

The  act  as  passed  grants  "privileges  and  im- 
munities which,  upon  the  same  terms,  do  not 
equally  belong  to  all  citizens,"  because  it  ap- 
plied to  street-railroad  companies  in  the  city 
of  Indianapolis  alone,  leaving  all  other  compa- 
nies of  the  state  to  be  governed  exclusively  by 
the  general  statute. 

Gray  v.  Crockett,  80  Kan.  188;  San  Fran- 
cisco v.  Spring  Valley  Waterworks  Co.  48  Cal. 
498;  Leeper  v.  Texas,  189  U.  S.  462,  85  L.  ed. 
225;  Re  Converse,  137  U.  S.  624,  84  L.  ed.  796; 
Caldwell  v.  Texas,  187  U.  8.  692.  84  L.  ed.  816. 

Messrs,  William  A.  Keteham  and  Fred* 
erick  E.  Matson,  for  appellee: 

The  right  of  the  state  to  provide  by  amend- 
ment of  ^  9  of  the  act  of  1861  for  the  regula- 
tion of  fares  to  be  charged  by  street-railway 
companies  is  reserved  by  the  provision  in  §  11 
of  the  act,  that  the  act  may  be  amended  by  the 
general  assembly. 

Munn  V.  Illinois,  94  U.  S.  118,  24  L.  ed.  77; 
Chicago,  B.  d  Q.  R.  Co.  v.  Iowa,  94  U.  S.  155, 
24  L.  ed.  94;  Covington  v,  L.  Tump.  Road  Co. 
V.  Sandford,  164  U.  S.  678.  41  L.  ed.  560. 

The  act  of  March  6,  1897,  amending  §  9  of 
the  act  of  1861,  does  not  impair  the  obligation 
of  a  contract. 

Mvnn  V.  Illinois,  94  U.  S.  118.  24  L.  ed.  77; 
Chicago,  B.  d  Q.  R.  Co.  v.  Iowa,  94  U.  S.  155, 
24  L.  ed.  94;  Covington  d  L.  Tump.  Road  Co. 
V.  Sandford,  164  U.  8.  578,  41  L.  ed.  560. 

Nor  is  it  m  violation  of  g  22  of  art  4  of  the 
Constitution,  for  the  reason  that  it  is  not  one 
of  the  subjects  mentioned  in  the  section,  nor 
does  it  violate  §  28  of  article  4,  f or  the  reasons, 
(a)  that  it  is  general,  and  (b)  if  special,  the  dis- 
cretion of  the  legislature  to  enact  a  special  law 
in  that  case  cannot  be  reviewed  by  the  courts. 

Gentile  v.  State,  29  Ind.  409;  Clem  v.  StaU, 
88  Ind.  418;  State,  Pitman,  v.  Thicker,  46  Ind. 
855;  Virkery  v.  Chase,  50  Ind.  462;  KeUy  v. 
State,  First.  Nat.  Bank,  92  Ind.  286;  Johnson 
V.  WelU  County  Comrs.  107  Ind.  16;  WilHns 
V.  State,  113  Ind.  518;  State,  Terre  Haute,  v. 
Kolsem,  180  Ind.  484,  14  L.  R.  A.   566;  State- 
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▼.  Letois,  134  Ind.  260,  20  L.  R  A,  62;  Bell  v. 
Maish,  187  Ind.  226;  Marki  v.  Purdue  Uni- 
versity, 37  Ind.  165;  Toung  v.  Tipton  County 
Gomrs,  137  Ind.  323;  Pennsylvania  Co.  y. 
State,  142  Ind.  428. 

The  courts  will  not  adjudge  an  actanconsti- 
tutional  where  there  is  any  doubt  whatever 
upon  the  subject  of  the  validity  of  the  act. 
But  in  all  cases  of  doubt  the  benefit  thereof  will 
be  i^iven  to  the  act  of  the  general  assembly. 

Robinson  v.  Schenek,  102  Ind.  810;  Sinking 
Fund  Cases,  99  U.  S.  718.  25  L.  ed.  501;  State, 
Duensing,  v.  Holty,  142  Ind.  168.  88  L.  R.  A. 
213 

Section  18  of  art.  11  is,  (1)  An  inhibition 
upon  the  legislature  to  create  a  corporation  by 
special  enactment;  (2)  a  direction  that  corpora- 
tions shall  only  be  formed  in  general  laws;  and 
neither  this  inhibition  nor  direction  extends 
beyond  the  limitation  contained  in  the  section, 
and  does  not  prevent  an  amendment  to  a  gen- 
eral law  authorizing  the  formation  of  corpora- 
tions unless  (a)  it  is  an  attempted  evasion  of  the 
constitutional  provisions,  or  (b)  amounts  to  the 
creation  of  an  entirely  new  corporation. 

For  definition  of  •'create,"  see  Abbott,  Bou- 
vier,  Anderson,  and  the  Century  Law  Diction- 
ary. 

Clark,  Corp.  pp.  48-45;  Morawetz,  Priv. 
Corp.  §  12;  Atty,  Oen.  v.  North  America  L, 
Ins,  Co.  82  N.  Y.  172;  Southern  P.  R,  Co.  v. 
Orion,  82  Fed.  Rep.  457;  St.  Paul  F.  A  M.  Ins. 
to.  V.  Allis,  24  Minn.  75;  Cotton  v.  Mississippi 
d  R  River  Boom  Co.  22  Minn.  372;  Wallaee  v. 
Loomis,  97  U.  8.  146,  24  L.  ed.  895. 

Where  courts  actually  find  language  in  an 
act  which  it  was  not  the  intention  of  the  legis- 
lature to  use,  and  which,  if  it  remain  in  the 
act,  will  vitiate  it,  and  if  eliminated  will  leave 
i(  so  that  it  will  accomplish  the  purpose  which 
the  legislature  intended  it  should,  the  courts 
should  eliminate  it. 

Shoemaker  v.  Smith,  37  Ind.  122;  Edwards  v. 
Denver  d  R.  O.  R  Co.  18  Colo.  59;  Vatlel's 
Rule  16,  as  given  at  page  128  in  Potter's  Dwar- 
ris  on  Statutes;  United  States  v.  Stern,  5 
Blatchf.  512;  Chapman  v.  State,  16  Tex.  App. 
76;  State  v.  BeasUy,  5  Mo.  91;  Paxton  d  H, 
Irrig.  Canal  d  L.  Co.  v.  Farmers'  d  M.  Irrig. 
d  L.  Co.  45  Neb.  884,  29  L.  R.  A.  858;  StaU 
▼.  Acfuf,  6  Mo.  54;  Leavitt  v.  Lowering,  64  N. 
H.  607,  1  L.  R.  A.  58;  United  States  v.  Ross- 
vaUy,  3  Ben.  157;  Oue  v.  Kline,  18  Pa.  64; 
LydeY.  Barnard,  1  Mees.  &  W.  115;  23  Am.  «fc 
En£;.  Eqc.  Law,  p.  420;  Black,  Interpretation 
of  Laws,  pp.  88,  84;  Sutherland,  Stat.  Constr. 
g§  660.  661;  Endlich.  Interpretation  of  Stat- 
utes, §  802;  Sedgw.  Stat.  Const.  &  L.  p.  201, 
note;  Pond  v.  Maddox,  88  Cal.  672;  State, 
Rosenblatt,  v.  Neman,  70  Mo.  441;  Harper  y. 
State,  109  Ala.  28;  Henderson  v.  Wabash,  St,  L. 
d  P.  R.  Co.  81  Mo.  605. 

The  Federal  courts  will  follow  the  decision 
of  state  courts  in  questions  as  to  the  constitu- 
tionality of  statutes  under  state  Constitutions. 
.  Osb<yrne  v.  Florida,  164  U.  S.  650,  41  L.  ed. 
686;  Adams  Exp.  Co.  y,  Ohio  State  Auditor, 
165  U.  8.  194.  41  L.  ed.  688;  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  S.  112.  41  L  ed.  869; 
Noble  V.  Afitehell,  164  U.  S.  867,  41  L.  ed. 
472;  Long  hland  Water  Supply  Go.  v.  Brook- 
lyn, 166  U.  8.  685,  41  L.  ed.  1165;  DihbU 
v.  BeUingham  Bay  Land  Co,  168  U.  8.  63, 
41  L.  R.  A. 


41  L.  ed.  72;  Bauserman  v.  Blunt,  147  U. 
8.  647,  87  L.  ed.  816;  Andrews  v.  National 
Foundry  d  P.  Works,  46  U.  8.  App.  281,  76 
Fed.  Rep.  166,  36  L.  R.  A.  189,  22  C.  C.  A. 
110.  Reversing  National  Foundry  d  P. 
Works  V.  Oconto  Water  Co.  68  Fed.  Rep.  1006; 
Chamley  v.  Sibley,  84  U.  8.  App.  706,  78  Fed. 
Rep.  980,  20  C.  C.  A.  705;  MeClaskey  v.  Barr, 
79  Fed.  Rep.  408;  First  Nat.  Bank  v.  Glass,  49 
U.  8.  Aop.  228.  79  Fed.  Rep.  706,  26  C.  C.  A. 
151;  Elder  v.  MeClaskey,  87  U.  S.  App.  1.  70 
Fed.  Rep.  629;  Rothschild  y,  Hasbrouck,  72  Fed. 
Rep.  818;  Rice  v.  Alder- Goldman  Commission 
Co.  86  U.  8.  App.  266,  71  Fed.  Rep.  161,  18  C. 
C.  A.  15. 

Monks*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  appellant  to  col- 
lect the  penalty  provided  for  the  violation  of 
an  ordinance,  in  refusing  to  pay  the  fare  of 
five  cents  prescribed  by  said  oitlinance  for  rid- 
ing upon  a  car  of  the  Citizens'  Street- Rail  way 
Company.  Appellee  filed  an  answer  admit- 
ting the  passing  of  an  ordinance,  and  its  valid- 
ity, and  that  he  had  ridden  as  alleged,  and  had 
refused  to  pay  the  fare  of  five  cents  demanded, 
but  justified  such  refusal  under  the  act  ap- 
proved March  6,  1897  (Acta  1897,  p.  201). 
amending  §  9  of  the  law  providing  for  the  in- 
corporation of  street  railways,  and  adding  a 
supplemental  section  thereto,  alleging  that  he 
had  tendered  the  full  fare  of  three  cents 
provided  by  said  act,  but  the  conductor  in 
charge  of  the  car  refused  to  receive  the  same; 
appellee  claiming  that  after  the  passage  of  said 
act  the  ordinance  was  of  no  validity,  except 
so  far  as  it  required  the  payment  of  three  cents 
in  place  of  five  cents  as  prescribed  by  said  or- 
dinance. To  this  answer  appellant  replied, 
denying  the  validity  of  the  act  in  question,  for 
the  reason  that  the  legislation  was  purely  local 
and  special,  and  therefore  invalid,  because  in 
violation  of  the  constitutional  provision  on 
that  subject.  Appellee's  demurrer  to  this  re- 
ply was  sustained.  Appellant  refusing  to 
plead  further,  judgment  was  rendered  in  favor 
of  appellee.  The  only  error  assigned  calls  in 
question  the  action  of  the  court  in  sustaining 
the  demurrer  to  said  reply.  If  said  act  of 
March  6,  1897,  is  unconstitutional,  the  judg- 
ment of  the  court  below  must  be  reversed;  but, 
if  constitutional,  the  judgment  must  be  af- 
firmed. 

The  act  authorizing  the  incorporation  of 
street  railway  companies  was  approved  June 
4,  1861  (Acts  Special  Sess.  1861.  p.  75);  Rev. 
Stat.  1894,  ^§5450  etseq.;  (Rev.  Stat.  1881. 
§§  4143  et  seq.).  Section  9  of  said  act,  being 
§5468.  Rev.  Stat.  1894  (Rev.  Stat.  1881. 
^  4161).  provides  that  "the  directors  of  such 
company  shall  have  power  to  make  by-laws 

.  .  .  for  regulating  .  .  .  the  fare  ...  of 
said  road  or  roads."  In  this  act  the  legislature 
made  no  provision  for  the  regulation  of  fares, 
but  left  the  same  to  the  discretion  of  the  board 
of  directors  until  the  legislature  should  see  fit 
to  make  other  provisions.  The  act  of  1897  re- 
enacts  said  section,  with  a  proviso  "that  in 
cities  in  the  state  having  a  population  of  100,- 
000  or  more  according;  to  the  United  States 
census  of  1890,  the  cash  fare  shall  not  exceed 
three  cents  for  any  one  trip  or  passage  upon 
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the  Street  railroad  or  roads,"  with  traDsfer.  It 
is  insisted  by  appellant  that  the  act  of  1897  is 
UDcoDStitutional  because  it  impairs  the  obliga- 
tion of  a  contract.  Counsel  for  appellant  do 
not  point  out  anv  contract,  the  obligation  of 
which  is  impaired  by  said  act.  If  it  is  the  con- 
tract under  which  the  street  railway  company 
took  possession  of  the  streets  of  Indianapolis 
and  constructed  its  tracks,  it  is  sufficient  to  say 
tiiat  the  city  was  not  authorized  to  enter  into 
any  contract  which  would  prevent  the  legisla- 
ture from  legislating  upon  the  subject  of  fares. 
It  is  settled  law  that  the  legislature  nas  the  pow- 
er to  reasonably  regulate  the  rates  of  fare  for  the 
transportation  of  passengers  within  the  state 
on  street  railways.  Hockett  v.  State^  106  Ind. 
250.  258.  259.  65  Am.  Rep.  201;  Central  U. 
TdepK  Co  .V.  Bradbury,  108  Ind.  I;  Central  U. 
Teleph.  Co,  v.  State,  Falley,  118  Ind.  194;  Rvg- 
pies  V.  IllinoM,  108  U.  S.  526,  531,  27  L.  ed. 
812,  815;  Stone  y.  Farmers'  Loan  d  T.  Co.  116 
U.  8.  807,  825,  29  L.  ed.  686.641;  Dow  v.  Bei- 
delman,  125  U.  S.  680,  688.  81  L.  ed.  841.  848, 
2  Inters.  Com.  Rep.  56;  Covington  dk  L.  Tump, 
Boad  Co.  V.  Sandford  {Oct.  term,  1896)  164  U. 
8.  678.  41  L.  ed.  560;  Covington  d  C,  Bridge  Co. 
V.  Kentucky,  164  U.  8.  204,  213-215,  38  L.  ed. 
962, 967,  4  Inters.  Com.  Rep.  649;  WeUman  v. 
Chicago  dk  G.  T.  B.  Co.  83  Mich.  592;  St.  Louis 
d  8.  F.  B.  Co.  V.  Oill,  54  Ark.  101,  and  11 
L.  R.  A.  462,  and  note.  Besides  §  11  of 
said  act  of  1861,  being  §  5468,  Rev.  8tat.  1889 
(Rev.  Stat  1881,  §  4153)  expressly  reserves 
to  the  legislature  the  right  to  amend'  or  repeal 
said  act  at  its  discretion.  The  right  of  the  leg- 
islature, however,  to  regulate  the  fare  upon 
street  railroads  organized  under  the  act  of 
1861,  does  not  depend  upon  the  reservation  of 
the  right  to  amend  or  repeal  the  act  in  §  11  of 
the  act.  That  power  would  exist  even  if  the 
right  to  amend  or  repeal  the  act  had  not  been 
reserved.  In  order  to  exempt  a  common  car- 
rier from  legislative  control  over  its  rates  of 
fare,  it  must  appear  that  the  exemption  was 
made  in  its  charter  by  clear  and  unmistakable 
language  inconsistent  with  the  exercise  of  such 
XX)wer  of  the  legislature.  Covington  d  T, 
Tump.  Boad  Co.  v.  Sancfford.  164  U.  8.  578, 
41  L.  ed.  560;  Georgia  R.  d  Bkg.  Co.  v.  Smith, 
128  U.  8.  174.  82  L.  ed.  877;  Chieapo,  B.  d  Q. 
B.  Co.  V.  Iowa,  94  U.  8.  156.  24  L.  ed.  94. 
Appellant  had  the  power  to  prescribe  the  terms 
upon  which,  and  the  time  for  which,  a  street- 
railroad  company  organized  under  said  act  of 
1861  should  occupy  the  streets  of  said  city; 
but  such  contract,  when  made,  was  subject  to 
the  rieht  of  the  legisl»tture  to  amend  or  repeal 
said  act  at  its  discretion,  and  no  contract  made 
by  the  city  with  a  street-railroad  company 
could  prevent  the  exercise  of  such  power  by 
the  legislature.  It  is  clear,  therefore,  that 
said  act  of  1897  does  not  impair  the  obligation 
of  any  valid  contract  of  either  the  state  or  ap- 
pellant. The  right  to  regulate  the  fares  on 
street  railroads,  however,  does  not  include  the 
power  to  require  said  companies  to  carry  pas- 
sengers without  reward,  or  for  such  sum  as 
would  amount  to  confiscation  or  the  taking  of 
property  without  com^nsation  or  due  process 
of  law.  A  statute  containing  such  require- 
ment would  be  in  violation  of  the  provisions  of 
the  Constitution  of  the  state,  as  well  as  the 
provisions  of  the  Constitution  of  the  United 
41  L.  R.  A. 


States.  Chicago,  B.  d  Q.  B.  Co.  ▼.  Iowa,  94 
U.  S.  155,  24  L.  ed.  94;  Munn  ▼.  lUinois,  94 
U.  S.  118,  24  L.  ed.  77;  Stone  v.  Farmer^ 
Loan  d  T.  Co.  116  U.  8.  807,  826,  29  L.  ed. 
636,  641:  Georgia  B.  d  Bkg.  Co.  v.  Smith,  128 
U.  8. 174.  82  L.  ed.  877;  Chicago,  M.  d  St.  P. 
B.  Co.  V.  Minnesota,  184  U.  8.  418,  38  L.  ed. 
970,  8  Inters.  Com.  Rep.  209;  Budd  v.  New 
York,  143  U.  8.  517.  86  L.  ed.  247,  4  Inters. 
Com.  Rep.  45;  Brass  v.  North  Dakota,  Stoeser, 
158  U.  S.  391.  38  L.  ed.  757,  4  Inters.  Com. 
Rep.  670:  Covington  d  C.  Bridge  Co.  v.  Ken- 
tucky, 154  U.  8.  204,  213,  214,  88  L.  ed.  962, 
967,  4  Inters.  Com.  Rep.  649;  Covington  d  L. 
Tump.  Boad  Co.  v.  Sandftyrd,  164  U.  8.  678, 
41  L.  ed.  560;  Atty.  Gen.  v.  Old  Colony  B.  Co. 
160  Mass.  62,  86-91,  96.  97.  22  L.  R.  A.  112, 
and  cases  died;  State,  Board  of  Transp.,  v.  Fre- 
mont. E.  d  M.  Valley  B.  Co.  28  Keb.  117;  note 
to  Cleveland,  C.  O.  d  I.  B.  Co.  v.  Closser  (Ind.) 
9  L.  R.  A.  754  (126  Ind.  848,  8  Inters.  Com. 
Rep.  887).  No  facts  alleged  in  either  the  com- 
plaint or  reply  show  that  the  act  of  1897,  fix- 
ing the  fare  at  three  cents,  by  its  necessary 
operation  deprives  any  street-railway  company 
of  its  property  withoiit  compensation  or  due 
process  of  law.  Therefore  that  question  is  not 
presented  for  our  determination.  Dow  v. 
Beidelman,  125  U.  8.  680,  688.  31  L.  ed.  841, 
848,  2  Inters.  Com.  Rep.  66;  Covington  d  L, 
Tump.  Boad  Co.  v.  Sancfford,  164  U.  8.  678, 
41  L.  ed.  660. 

It  is  next  insisted  by  counsel  for  appellant 
that  said  amendment  is  a  local  and  special  act, 
and  is  therefore  in  conflict  with  ^  13  of  article 
11  of  the  Constitution,  which  provides  that 
"corporations,  other  than  banking,  shall  not  be 
created  by  special  act.  but  may  be  formed  un- 
der general  laws."  The  power  to  declare  a 
statute  unconstitutional  is  one  of  the  highest 
intrusted  to  a  judicial  tribunal,  and  is  only  to 
be  exercised  with  the  greatest  care,  and  only 
when  there  is  no  doubt  of  the  unconstitution- 
ality of  the  law.  If  there  is  any  doubt  in  the 
mind  of  the  court  as  to  the  constitutionality  of 
a  law,  it  must  be  resolved  in  favor  of  its  va- 
lidity. To  doubt  is  to  resolve  in  favor  of  the 
constitutionality  of  the  law.  Citizens*  Street 
B.  Co.  V.  Eaugh,  142  Ind.  254.  and  cases  cited; 
State,  Duensing,  v.  Bt^y,  142  Ind.  168.  38  L. 
R.  A.  213.  It  is  not  necessary,  under  the  pro- 
visions of  g  23  of  article  4,  declaring  that  all 
laws  shall  be  general  and  uniform  throughout 
the  state,  that  legislation  concerning  cities 
should  operate  uniformlv  on  all  cities  in  the 
state,  to  make  it  general.  A  law  which  ap- 
plies to  cities  having  a  population  of  100,0()0 
or  more,  when  there  is  but  one  such  city,  but  is 
so  framed  as  to  operate  on  all  othercities  in  the 
state  as  they  acquire  the  necessary  population, 
is  a  general  law.  because  it  operates  upon  all 
cities  alike,  under  the  same  circumstances. 
Pennsylvania  Co.  v.  State,  142  Ind.  428. 
Neither  is  it  necessary  that  a  law  concerning 
the  fares  to  be  collected  by  street- railroad 
companies  shall  operate  uniformly  on  all  street 
railroads  in  the  state.  It  is  sufficient  if  ft 
operates  alike  upon  all  such  companies  under 
the  same  circumstances  and  conditions.  Such 
a  law  is  general  within  the  meaning  of  the 
Constitution.  Pennsylvania  Co.  v.  State,  142 
Ind.  428;  and  cases  cited;  BeU  v.  Maish,  187 
Ind.    226;    Young  v.   Tipton  County  Comrs. 
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187  iDd.  828:  GiUon  v.  RubH  County  Comrs. 
128  Ind.  65,  69, 11  L.  R.  A.  885,  and  cases  cited; 
Elder  v.  State,  96  Ind.  162;  Heanley  v.  State, 
74  Ind.  99;  State,  Margrave,  v.  BeitZy  62  Ind. 
159;  Hanlon  v.  Floyd  County  Comrs,  53  Ind. 
138;  Qroeeeh  v.  StaU,  42  Ind.  547;  note  to  State 
V.  miet  (Ohio)  21  Am.  St.  Rep.  780-789  (47 
Ohio  St.  90). 

CouDsel  for  appellant  seem  to  understand 
that  this  court  held  in  Mode  v.  BeaeUy,  148 
Ind.  806,  that  the  words  'iast  preceding  cen- 
sus" refer  only  to  the  last  census  taken  before 
the  passage  of  the  act,  and  not  to  any  cen- 
sus that  may  be  taken  after  the  act  was 
passed.  The  rule  is  otherwise.  Such  words 
in  a  statute  refer  to  the  census  last  taken, 
whether  before  or  after  the  passage  of  an  act, 
unless  the  contrary  appears  in  the  act  it- 
self. So  that,  although  a  city  or  town  may 
not  have  had  the  required  population  when 
the  act  was  passed,  yet  at  any  time  in  the  fu- 
ture when  any  census  taken  after  the  passage 
of  the  act  shows  that  the  necessary  population 
has  been  acquired,  such  city  is  governed  by 
the  provisions  of  the  act;  that  is,  when  a  stat- 
ute provides  that  all  cities  or  towns  of  a  named 
population  '  'according  to  the  United  States  cen- 
sus," or  "according  to  the  last  preceding  United 
States  census,"  shall  be  governed  by  the  pro- 
visions of  the  act,  then  all  cities  or  towns,  as 
they  acquire  the  requisite  population  as  shown 
by  any  census  thereafter  taken,  will  be  gov- 
ered  by  the  act,  the  same  as  if  they  had  the 
required  population  as  shown  by  the  last  pre- 
ceding census  when  the  law  was  enacted. 
What  was  said  in  Mode  v.  Beaeley,  148  Ind. 
306,  in  regard  to  the  city  of  Indianapolis  and 
the  charter  by  which  it  was  governed,  was  by 
way  of  illustrating  what  constituted  a  local  or 
special  law,  and  the  difference  between  such 
laws  and  a  general  law;  and  any  statements 
concerning  tne  act  approved  March  6,  1891, 
(Acta  1891,  pp.  187-197).  being  a  local  law,  or 
that  municipal  corporations  are  not  within  the 
prohibition  of  said  §  13,  art.  11,  Const.,  were 
not  necessary  to  the  determination  of  said 
cause,  and  were  obiter  dicta.  Section  18  of 
article  11  of  the  Constitution  means  that  after 
it  took  effect  on  November  1, 1851,  the  legisla- 
ture should  have  no  power  or  authority  to  cre- 
ate, originate,  or  bring  into  existence  by  spec- 
ial act  a  new  corporation  where  none  had  pre- 
viously existed.  Wiley  v.Bluffton,  111  Ind. 
152.  155.  When  the  present  Constitution  of 
1851  went  into  effect  on  November  1,  1851, 
there  were  a  ^reat  number  of  corporations  in 
this  state  which  had  been  created  by  special 
acts.  The  legislature,  commencing  with  its 
first  session  of  1852,  after  the  Constitution  took 
effect,  again  and  again,  b^  special  acts,  en- 
larged the  powers  and  privileges  of  such  cor- 
porations, but  in  no  instance  ereated  a  corpor- 
ation by  special  act,  thus  recognizing  the  dif- 
ference bietween  the  creation  of  a  corpora- 
tion and  the  regulation  of  a  corporation  al- 
ready in  existence.  There  sat  as  members  of 
the  legislature  passing  such  acts  many  persons 
who  had  been  members  of  the  constitutional 
convention,  and  who  were  familiar  with  the 
provisions  of  the  Constitution  and  its  intended 
reforms  and  changes.  No  one  questioned  the 
right  of  the  legislature  to  pass  such  special 
acta,  and  for  over  forty-five  years  the  power 
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assumed  by  the  legislature  has  never  been 
challenged,  but  has' been  acquiesced  in  by  the 
state  and  people.  This  practical  construction 
is  infiuential.  French  v.  State,  Barley,  141  Ind. 
618,  62^^,  29  L.  R  A.  118;  Hovey  v.  State,  Biley, 
119  Ind.  386;  Terre  EauteY.  Evansville  db  T. 
H,  R.  Co.  149  Ind.  174,  87  L.  R.  A.  189  (last 
term),  and  cases  cited.  It  is  one  thing  to  cre- 
ate a  corporation,  bring  it  into  existence,  and 
quite  another,  as  an  existing  corporation,  to 
regulate  its  conduct  and  relations  as  to  other 
corporations  and  persons.  It  has  been  decided 
in  many  cases  that,  when  a  corporation  has 
been  created,  a  special  act  regulating  it.  with- 
out changing  the  organization  of  the  corporate 
body,  is  not  within  the  prohibition.  Wilkina 
V.  mate,  118  Ind.  514;  Central  Agri.  d  M. 
Aeso.  V.  Alabama  Gold  L.  Ins.  Co.  70  Ala.  120; 
Atty.  Qen.  v.  North  America  L.  Ins.  Co.  82 
N.  Y.  172;  Re  New  York  Kiev.  R.  Go.  70  N. 
Y.  327,  887,  388;  Re  Church,  92  N.  Y.  1,  4; 
Syracuse  City  Bank  v.  Datis.  16  Barb.  188; 
Southern  P.  B.  Co.  v.  Or«o/», 82  Fed.  Rep.  457; 
Green  v.  Knife  Falls  Boom  Corp.  85  Minn.  155; 
St.  Paul  F.  d  M.  Ins.  Co.  v.  Allis,  24  Minn. 
75;  Cotton  v.  Mississippi  db  R.  River  Boom  Co. 
22  Minn.  872;  St.  Joseph  db  I.  B,  Co.  Y.Sham- 
baugh,  106  Mo.  557;  StaU,  Circuit  Atty.,  v. 
Cape  Girardeau  d  S.  L.  R.  Co.  48  Mo.  468; 
Atty.  Gen.  v.  Joy,  55  Mich.  94, 106. 107;  Wal- 
lace V.  Loomis,  97  U.  S.  146,  24  L.  ed.  895;  1 
Morawetz,  Priv.  Corp.  2d  ed.  §  12;  Clark, 
Corp.  pp.  48-45. 

In  Wilkins  v.  StaU,  113  Ind.  514,  this  court, 
by  Elliott,  J.,  said:  **The  provision  which  it 
is  asserted  the  act  violates  is  this:  'Corpora- 
tions other  than  banking  shall  not  be  created 
bj  special  act,  but  may  be  formed  under  gen- 
eral laws.'  It  cannot  with  the  faintest  tmge 
of  justice  be  affirmed  that  the  simple  delega- 
tion of  authority  to  appoint  thi-ee  men  to  per- 
form duties  affecting  the  public  is  the  creation 
of  a  new  corporation.  Changes  of  infinitely 
more  importance  have  been  held  not  to  create  a 
new  corporation.  Wallace  v.  Loomis,  97  U.  S. 
146, 24  L.  ed.  895;  Atty .  Gen.  v.  North  Ameri- 
ca L.  Ins.  Co.  82  N.  Y.  172;  Southern  P.  R. 
Co.  V.  Orton,  6  Sawy.  157.  82  Fed.  Rep.  457. 
The  general  rule  is  thus  stated  by  a  late  writer: 
*A  special  act  of  the  legislature  regulating  an 
existing  corporation,  or  granting  to  it  new  priv- 
ileges, without  altering  its  character  or  affecting 
the  charter  contract,  would  not  be  in  violation 
of  the  letter  nor  of  the  spirit  of  a  constitutional 
prohibition  of  this  description.'  1  Morawetz, 
Priv.  Corp.  2d  ed,  §  12.  The  case  of  Wiley  v. 
Bluffton,  111  Ind.  152,  declares  a  similar  doc- 
trine." It  was  held  in  Re  Neto  Fork  Elev.  iJ. 
Co.  70  N.  Y.  327,  387,  838;  and  in  Re  Church, 
92  N.  Y.  1.  4,  that  where  a  local  act  merely 
confirms  and  regulates  franchises  previously 
possessed  by  a  corporation,  and  does  not  con- 
fer any  new  franchises,  it  is  not  obnoxious  to 
the  provisions  of  the  Constitution,  which  pro- 
vides that  "the  legislature  shall  not  pass  a  pri- 
vate or  local  act  granting  any  corporation,  as- 
sociation, or  individual  the  right  to  lay  down 
any  railroad  tracks,"  or  that  prohibits  the  leg- 
islature from  "granting  to  any  private  corpora- 
tion, association,  or  individual  any  exclusive 
privilege,  immunity,  or  franchise  whatever." 
The  North  America  Life  Insurance  Company 
was  formed  under  general  laws.    In  1866  (2 
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Sess.  Law8  1866.  p.  1287,  chap.   576)  it  was 
enacted  by  the  legislature  that  the  company 
might  make  special  deposits  of  its  securities  in 
the  insurance  department,  and  in  the  case  of 
Atty.  Qen.  v.  North  America  L,  Ins,  Co.  82  N. 
T.  172,  the  validity  of  §  1  of  article  8  was  in 
question,  but  the  act  was  held  constitutional, 
the  court  (Earl,  J.)  saying  at  page  182:  *'The 
plain  answer  to  this  contention  is,  that  the  act 
did  not  create  a  corporation,  but  simply  regu- 
lated a  corporation  previously  in  existence.'* 
In  8outhem  P.  R,  Co.  v.  Orion,  82  Fed.  Rep. 
457,  the  legislature  of  California  had  passed  an 
act  authorizing  the  Southern  Pacific  Railroad 
Company  to  change  the  line  of  its  road,  accept 
a  congressional  grant  of  land,  and  construct 
its  road  as  provided  in  the  act  of  Congress  in- 
corporating the  Atlantic  <&  Pacific  Railroad 
Company;  and  it  was  contended  that  the  act 
was  unconstitutional,  being  in  violation  of  the 
provisions  of  the  Constitution.    But  this  con- 
tention was  not  sustained  by  the  court:  Saw- 
yer, J.,  saying  at  page  472:  "But  it  is  insisted 
that  this  act  was  passed  in  violation  of  the  pro- 
visions of  §  31  of  article  4  of  the  Constitution 
of  California,  which  reads:   'Corporations  may 
be  formed  under  general  laws,  but  shall  not  be 
created  bv  special  act,  except  for  municipal 
purposes/    .    .     .    What  does  the  constitu- 
tional prohibition  relied  on  mean?    The  only 
prohibitory  words  are,  that  corporations  of  the 
class  in  question  'shall  not  be  created  by  spec- 
ial act.'    The  word  'create'  has  a  clear,  well- 
settled,  and  well  understood  signification.     It 
means  'lo  bring  into  being,  to  cause  to  exist,  to 
produce,  to  make,'  etc.     To  my  apprehension, 
it  appears  to  be  one  thing  to' create  or  bring 
into  being  a  corporation,  and  quite  another  to 
deal  with  it  as  an  existing  entity,  a  person, 
after  it  is  created,  by  regulating  its  intercourse, 
relations,  and  acts  as  to  other  existing  persons, 
natural  and  aitiflcial."    ...    In  .St,  Paul  F. 
d  M,  Ins.  Co.  V.  AllU,  24  Minn.  75,  the  appel- 
lant had  been  organized  as  a  mutual  insurance 
company,  and  afterwards  a  law  was  passed 
making  it  an  exclusively  stock  company.    It 
was  contended  that   it  was  in  violation  of 
the  clause  in  the  Constitution  prohibiting  the 
formation  of  corporations  by  special  act.     But 
the  court  said:  "We  think  it  is  not  obnoxious 
to  that  clause  of  our  Constitution  which  forbids 
the  formation  of  corporations  by  special  act. 
Its  effect  is  only  to  authorize  the  company  cre- 
ated by  the  acts  of  1858  to  exercise  its  subsisting 
franchise  of  carrying  on  the  business  of  fire 
and  marine  insurance  in  a  manner  different 
from  that  prescribed  by  the  original  charter. 
This  is  by  no  means  the  formation  of  a  new 
corporation,  for  both  the  franchise  of  corpor- 
ate existence  as  well  as  the  general  business 
and  purpose  of  the  incorporation,  as  prescribed 
by  the  original  charter,  remain   unchanged." 
In  Cotton  V.  MtMiasippi  d  i?.  River  Boom  Co. 
22  Minn.  872,  the  appellee  had  been  created  a 
corporation  for  a  period  of  fifteen  years.    In 
1867  the  charter  was  amended  by  striking  out 
the  words  "for  the  period  of  fifteen  years," 
and  changing  the  form  of  proceedings  n>r  con- 
demnation.    It  was  held  that  neither  of  the 
amendments  violated  the  provision  of  the  Con- 
stitution prohibiting  the  formation  of  corpora- 
tions under  special  acts,  the  court  saying  at 
page  374:  "In  making  these  amendments  the 
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legislature  did  not,  as  plaintiff  contends,  exceed 
its  authority,  since  neither  of  the  amendments 
falls  within  that  provision  of  our  Constitution 
which  prohibits  the  formation  of  corporations 
under  special  acts."  In  Oreen  v.  Knife  FaU$ 
Boom  Corp,  85  Minn.  155,  the  boom  corpora- 
tion was  organized  under  a  general  law.  Soon 
after  its  organization  the  legislature  passed  a 
special  act  conferring  enlarged  powers  upon 
the  corporation  within  the  St.  Louis  river,  and 
over  the  navigation  and  use  thereof,  as  respects 
the  passage  of  logs,  including  the  right  of  em- 
inent domain;  the  right  to  charge  compensa- 
tion for  boomage,  in  the  nature  of  tolls,  pre- 
scribed by  the  act,  upon  all  logs'  passing 
through  their  works,  and  to  receive  and  take 
entire  charge  and  control  of  all  logs  and  tim- 
ber which  might  run,  come,  or  be  driven 
within  the  same,  and  to  boom,  scale,  and  de- 
liver them  as  provided  in  such  act.  The  court 
held  that,  while  said  special  act  enlarged  the 
business  of  the  corporation,  it  was  not  in  con- 
flict with  the  provision  of  the  Constitution 
prohibiting  the  formation  of  corporations  by 
special  act.  In  Central  Agri.  dk  M.  Aseo. 
V.  Alabama  Gold  L.  Ins,  Co.  70  Ala.  120,  a  cor- 
poration was  intended  to  be  organized  under 
the  general  law  authorizing  the  formation  of 
private  corporations;  but  certain  requirements 
of  the  statute  had  not  been  complied  with, 
without  which  the  incorporation  was  not  law- 
ful or  complete.  Subsequently  the  legislature 
pjassed  a  special  act  authorizing  the  corpora- 
tion to  increase  its  capital  stock,  and  the  board 
of  directors  to  adopt  rules  and  regulations  for 
its  government  and  declaring  the  existence  of 
the  corporation,  and  approving  and  ratifying 
its  organization.  The  court  held  that  said 
special  act  was  not  in  conflict  with  the  Ala- 
bama Constitution  of  1868  (art.  18,  §  1),  de- 
claring that  "corporations  may  be  formed  un- 
der general  laws,  but  shall  not  be  created  by 
special  act  except  for  municipal  purposes. 
The  court  said:  "The  statute  does  not  form  or 
create  a  corporation.  Before  the  time  of  its 
enactment  the  corporation  was  formed,  existed, 
de  facto,  having  color  of  right."  In  Wallace 
V.  LoomU,  67  U.  8.  146,  24  L.  ed.  895,  it  was 
held  that  the  provision  in  the  Constitution  of 
Alabama  which  declared  that  corporations  may 
be  formed  under  general  laws,  but  shall  not  be 
created  by  special  acts,  except  for  municipal 
purposes,  does  not  prohibit  the  legislature 
from  passing  a  special  act  changing  the  name 
of  an  existing  railroad  corporation,  and  giving 
it  power  to  purchase  the  railroad  and  franchise 
of  another  company;  the  court  (Mr.  Justice 
Bradley)  saying  as  to  this  contention,  at  p.  154: 
"We  are  unable  to  see  anything  in  this  legisla- 
tion repugnant  to  the  constitutional  provision 
referred  to.  That  provision  cannot  surely  be 
construed  to  prohibit  the  legislature  from 
changing  the  name  of  a  corporation,  or  from 
giving  it  power  to  purchase  additional  prop- 
erty; and  this  was  all  that  it  did  in  this  case. 
No  new  corporate  powers  or  franchises  were 
created."  This  case  is  in  no  way  overruled  or 
modified  by  the  case  of  School  Diet,  No.  56  v. 
St,  Joseph  F.  d  M.  Ins,  Co.  108  U.  S.  707,  26 
L.  ed.  601.  The  case  last  named  was  governed 
by  the  Constitution  of  Nebraska  (article  8» 
§  1),  which  provided  that  *Hhe  legislature  shall 
pass  no  special  act  conferring  corporate  pow- 
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•era,"  and  the  Supreme  Court  of  the  United 
States  followed  the  construction  given  to  said 
pFOYision  by  the  supreme  court  of  Nebraska 
in  aiegg  v.  School  Di»t.  No,  66,  8  Neb.  178. 
The  case  of  Wallcux  y.  LomnisvfSia  decided  un- 
-der  the  provision  of  the  Constitution  of  Ala- 
bama, which  is  the  same  as  g  18,  art  11,  of 
the  Constitution  of  this  state,  and  is  not  the 
same  as  the  provision  in  the  Nebraska  Consti- 
tution against  conferring  corporate  powers  by 
special  act  as  construed  by  the  supreme  court 
of  that  state  in  Cleog\.  School  Dist.  No.  66,  8 
Neb.  178.  The  difference  is  recognized  in 
State,  Weir,  v.  DatMon,  16  Ind.  40. 

It  was,  however,  correctly  said  in  1  Mora- 
wetz,  Priv.  Corp.  2d  ed.  g  12:  ''But  it  is  plain 
that  a  constitutional  provision  cannot  be 
avoided  and  practically  annulled  by  a  subter- 
fu^.  A  special  law  altering  the  charter  of  an 
-existing  corporation,  and  practical  Iv  changing 
it,  must  therefore  be  deemed  in  violation  of 
a  constitutional  prohibition  against  the  creation 
of  corporations  by  special  act.  If  this  were 
not  so,  organizations  formed  under  general 
laws  might  be  treated  merely  as  the  rough 
material  out  of  which  corporations  might  aft- 
•erwards  be  fashioned  at  pleasure,  under  spe- 
oial  acts  of  the  legislature,  and  the  constitu- 
tional prohibition  would  become  an  empty 
form."  By  the  act  in  question  no  new  corpo- 
rate power  or  franchise  was  created.  The 
•directors  could  regulate  the  fare  after  the 
4imendment  the  same  as  before,  subject  to 
the  common-law  limitation  of  reasonable- 
ness, except  that  in  cities  of  a  population 
of  100.000  or  more  according  to  the  census  of 
1890.  the  maximum  fare  coiDd  not  exceed  3 
<cent8.  This  is  a  mere  ref^ulation  of  an  existing 
•corporal ion,  and  even  if  said  act  is,  as  con- 
tended by  appellant,  local  and  special,  it  is  not 
in  conflict  with  said  §  13  of  article  11  of  the 
CJonstitution,  which  only  forbids  the  creation 
of  corporations  by  special  act,  and  provides 
that  tbey  may  be  formed  under  general  law. 
No  new  corporation  was  created  or  formed  by 
the  act  of  1897.  Said  act  was  a  mere  regula- 
tion fixing  the  maximum  rate  of  fare  to  be 
collected  by  all  street-railroad  companies  in 
cities  of  100,000  or  more  population  according 
to  the  United  States  census  of  1890.  Even  if 
aaid  act  is  local  (which  we  need  not  and  do  not 
•decide),  it  is  not  special,  for  the  reason  that  it 
applies  alike  to  all  street  railroads  that  are 
now  or  may  hereafter  be  operated  in  such  lo- 
'cality,  whether  there  be  one  or  many.  Said 
act,  by  amending  g  9  of  the  act  of  1861,  did 
not  render  said  last-Damed  act  either  local  or 
apeoial.  Corporations  may  be  organized  un- 
•der  the  law  of  1861  for  the  construction  of 
atreet  railroads  in  the  cities  and  towns  within 
the  state,  the  same  now  as  before  the  amend- 
ment of  g  9.  All  the  cases  cited  by  counsel 
for  appellant  in  support  of  their  contention, 
•except  San  Francisco  v.  Spring  Valley  Water- 
works, 48  Cal.  493,  and  Central  Trust  Co.  v. 
Oitvsens'  Street  R.  Co.  80  Fed.  Rep.  218,  are 
based  upon  constitutional  provisions  radically 
different  from  the  provisions  of  the  Constitu- 
tion of  this  state.  The  cases  named  are  against 
the  great  weight  of  authority,  and  interpolate 
into  the  Constitution  words  the  people  have 
not  placed  there.  Besides  the  case  of  San 
Francisco  v.   Spring   Valley    Waterworks,  48 
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Cal.  498,'  was  decided  by  a  divided  court,  and 
is  in  conflict  with  the  decision  of  that  court  in 
California  State  Teleg.  Co.  v.  Alta  Teleg.  Co.  22 
Cal.  425. 

Much  is  said  by  counsel  for  appellant  about 
the  evils  of  local  and  special  legislation,  but 
we  cannot  amend  or  change  the  Constitution, 
or  read  into  it  what  is  not  there  written,  mere- 
ly to  avoid  either  certain  or  supposed  danger. 
We  can  only  declare  that  the  Constitution 
means  what  it  sa^s.  It  follows  that  the  pow- 
er to  regulate  existing  corporations,  either  by 
amendment  or  independent  act,  is  only  limited 
by  g  28  of  article  4  of  the  Constitution, 
which  provides  that  "in  all  cases  enumerated 
in  the  preceding  section  [22],  and  in  all  other 
cases  when  a  general  law  can  be  made  appli- 
cable, all  laws  shall  be  general  and  uniform 
throughout  the  state."  Section  22,  art.  4  (the 
section  referred  to  in  said  g  23),  provides  that 
"the  general  assembly  shall  not  pass  local  or 
special  laws  in  any  of  the  following  cases" 
(naming  seventeen  subjects).  Where  special 
laws  are  not  forbidden  by  the  Constitution, 
tbey  may  be  enacted.  That  part  of  said  act 
fixing  the  fare  at  three  cents,  even  If  local  and 
special,  is  not  in  violation  of  said  §  22,  because 
that  subject  is  not  included  in  the  enumeration 
found  in  said  section.  It  has  been  uniformly 
held  bv  this  court,  since  Oentile  v.  State,  29 
Ind.  409,  that  whether  the  act  relating  to  a  sub- 
ject not  enumerated  in  g  22  of  article  4  can  or 
cannot  be  made  a  general  law.  as  required  by 
g  23  of  article  4,  is  a  question  to  be  determinea 
exclusively  by  the  legislature,  and  not  by  the 
courts.  Woods  v.  McCay,  144  Ind.  816,  822, 
83  L.  R.  A.  97.  and  cases  cited;  Mode  v.  Beas- 
ley,  143  Ind.  306;  Pennsylvania  Co.  v.  State, 
142  Ind.  428;  Young  v.  Tipton  County  Comrs. 
137  Ind.  828;  Bell  v.  Maish,  137  Ind.  226;  State, 
Terre  HauU,  v.  Kolsem,  180  Ind.  484,  14  L.  R. 
A.  666;  Hovey  v.  Foster,  118  Ind.  602;  Evans- 
Title  V.  State,  Blend,  118  Ind.  426,  4  L.  R.  A. 
93;  Wiley  v.  Bluffton,  111  Ind.  162;  Warren 
V.  Emnspille,  106  Ind.  106:  Johnson  v.  Wells 
County  Comrs.  107  Ind.  16;  Kelly  y.  State,  First 
Nat.  Bank,  92  Ind.  286;  Mount  v.  StaU,Bic7iey, 
90  Ind.  29,  46  Am.  Rep.  192;  Viekery  v.  Chase, 
50  Ind.  46;i;  State,  Pitman,  v.  Tut^eer,  46  Ind. 
855;  Clem  v.  State,  88  Ind.  418.  When,there- 
fore,  a  local  or  special  law  is  enacted  upon  a 
subject  not  enumerated  in  g  22,  it  is  the  ex- 
pressed opinion  and  judgment  of  the  legis- 
lature that  a  general  law  cannot  be  made  ap- 
plicable, and  this  judgment  is  not  subject  to 
be  reviewed  by  the  courts.  State,  Teire  Haute, 
V.  Kolsem,  130  Ind.434, 14  L.  R.  A.  666;  Mode 
V.  Beasley,  143  Ind.  815;  Woods  v.  McCay,  144 
Ind.  822, 88  L.  R.  A.  97.  and  cases  cited.  The 
legislature  of  1861,  by  passing  the  act  for  the 
incorporation  of  stree^railroad  companies  (a 
general  law),  could  not  and  did  not  deprive 
any  subsequent  legislature  of  the  right  to  de- 
termine whether  a  general  law  fixing  the  max- 
imum fare  on  street  railroads  could  or  could 
not  be  be  made  applicable.  If  the  act  in  con- 
troversy is  not  a  general  law,  as  insisted  by  ap- 
pellant, then,  under  the  authorities,  the  enact- 
ment of  the  same  is  the  expressed  opinion  and 
judgment  of  the  legislature  that  a  seneral  law 
could  not  be  made  applicable,  and  this  Judg- 
ment cannot  be  reviewed  by  the  courts.  It  fol- 
lows that  the  act  approved  March  6, 1897  (Acts 
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1697,  p.  201),  80  far  as  inyolved  in  this  case,  is 
constitutional  and  valid.  Said  act  rendered 
the  ordinance  regulating  the  payment  of  a  fare 
of  five  cents  invalid  and  of  no  effect.  Appel- 
lee was  entitled  to  be  carried  for  the  fare  of 
three  cents  fixed  by  the  act  in  controversy, 
and  was  not  liable  lor  a  refusal  to  pay  more 
than  that,  for  the  reason  that  the  ordinance  re- 
quiring the  payment  of  a  fare  of  five  cents 
was  rendered  iDvalid  by  said  act. 
Judgment  affirmed. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  July 
1»  1898: 

Per  Curiam: 

In  this  case  the  principal  contention  was  that 
the  act  of  March  6.  1897,  amending  §  9  of  the 
act  to  provide  for  the  incorporation  of  street- 
railroaid  companies,  was  inoperative  and  void, 
because  in  contravention  of  ^  18  of  article  11 
of  the  Constitution  of  this  state.  In  arriving 
at  the  conclusion  reached  in  the  original  opin- 
ion, we  had  the  benefit  of  the  opinion  of  the 
circuit  lustice,  delivered  in  the  case  of  Central 
Trust  Co.  V.  Citizenif  Street  B,  Co.  reported  in 
80  Fed.  Rep.  218,  and  also  of  the  very  able 
argument  addressed  to  the  justice  in  that  case 
by  the  eminent  counsel  for  the  complainant. 
After  carefully  considering,  not  only  the  argu- 
ments presented  in  this  case,  but  also  the  argu- 
ments and  opinion  referred  to,  and  all  the  light 
that  we  could  obtain  upon. the  question,  we 
were  constrained  to  hold  that  the  contention 
that  the  legislation  in  question  was  in  violation 
of  the  Constitution  of  this  state  was  without 
just  foundation,  and  that  the  act  was  in  har- 
mony therewith.  The  question  thus  presented 
to  us  was  purely  one  arising  upon  the  construc- 
tion of  the  Constitution  of  this  state.  Such  a 
auestion,  when  presented  to  this  court,  is  one 
lat  it  must  decide  upon  its  own  judgment  as 
to  the  requirements  of  the  state  Constitution. 
While  in  search  of  assistance  and  information 
to  enable  us  to  decide  such  a  question  correct- 
ly, it  is  eminently  proper  and  necessary  that  we 
should  examine,  weigh,  and  consider,  not  only 
the  arguments  of  counsel,  but  also  the  ad- 

Judications  of  courts  and  the  opinions  of 
udges,  in  other  jurisdictions,  upon  similar  or 
analogous  provisions  of  this  or  other  Constitu- 
tions, and  give  to  them  such  weight  as  in  our 
opinion  they  are  justly  entitled  to;  but.  after 
that  has  been  done,  the  responsibility  rests 
upon  us,  and  us  alone,  and  that  responsibil- 
ity cannot  be  shirked,  evaded,  or  avoided. 
What  the  Constitution  of  the  United  States, 
and  the  laws  of  Congress  or  treaties  made 
thereunder,  require,  is  to  be  finally  determined 
by  the  Supreme  Court  of  the  United  States; 
and  its  decisions,  when  made  upon  such  ques- 
tions, are  binding  upon  the  coiu-ts  in  every 
state,  "anything  in  the  Constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding." 
Cooley,  Const.  Lim.  6th  ed.  pp.  18-28;  Black, 
Interpretation  of  Laws,  pp,  878-4J80,  427-429; 
28  Am.  4&Eng.  Enc.  Law,  pp.  87-40,  and  cases 
cited.  The  interpretation  and  construction  of 
the  statutes  of  this  state,  and  whether  the  same 
have  been  enacted  in  accordance  with  the  re- 
quirements of  the  Constitution  of  this  state, 
and  are  or  are  not  in  violation  of  any  provision 
41  L.  R  A. 


of  the  Constitution  of  this  state,  however,  are 
questions  to  be  finally  determined  by  this  court, 
and  by  this  court  alone.  The  rule  is  that  the 
construction  put  upon  the  Constitution  and 
laws  of  a  state  by  the  court  of  last  resort  of 
such  state,  and  the  decision  of  such  court  that 
a  law  has  or  has  not  been  passed  in  conformity 
with  the  requirements  of  the  Constitution  of 
such  state,  or  that  the  same  is  or  is  not  in  vio- 
lation of  the  Constitution  of  such  state,  are 
binding  upon  the  Federal  courts,  and  will  be 
adopted  by  them.  Black,  Interpretation  of 
Laws,  pp.  878-881,  427-429;  28  Am.  &  £ng. 
Enc.  Law,  pp.  87-40,  and  cases  cited;  Cooley, 
Const.  Lim.  pp.  18-28;  Black,  Const.  Law^ 
p.  140;  85  Cent.  L.  J.  822;  Qoodnow  v.  WelU,, 
67  Iowa,  654;  May  v.  TenneyM^  U.  S.  60, 64, 65,. 
87  L.  ed.  868,  870,  871;  Balkam  v.  Woodstock 
Iron  Co.  154  U.  S.  177,  187-189.  88  L.  ed.  958, 
956.  957;  Pittsburg,  O.  C.  db  St.  L.  R.  Co.  v. 
Backus,  154  U.  8.  421,  88  L.  ed.  WSl;LeeperY. 
Texas,  189  U.  S.  462,  467,  85  L.  ed.  225,  226;. 
MorUp  V.  Lake  Shore  dt  M.  S.  B.  Co.  146  U.  S. 
162,  166-169,  86  L.  ed.  925,  928.  929;  Bauser- 
man  v.  Blunt,  147  U.  S.  647, 652-659,  87  L.  ed. 
816,  818.  820;  OakesY.  Mase,  166  U.  S.  868.41 
L.  ed.  746;  F<yrsyih  v.  Hammond,  166  U.  tt.  506, 
518-520, 41  L.  ed.  1095,  1100,1101;  Long  Island^ 
Water  Supply  Co.  v.  Brooklyn,  166  U.  8.  685, 
688.  41  L.  ed.  1165,  1166;  Merchants  A  Mfrs. 
Nat.  Bank  v.  Pennsyltania,  167  U.  8. 461. 462, 
42  L.  ed.  287;  St.  Anthony  FalU  Water  Power 
Co.  V.  St.  Paul  Water  Comrs.  168  U.   S.  849, 

857.  42  L.  ed.  497,  500;  Backus  v.  Fort  Street 
Union  Depot  Co.  169  U.  8.  557.  566,  42  L.  ed. 

858,  858;  Dibble  v.  Bellingham  Bay  Land  Co. 
168  U.  8.  68,  41  L.  ed.  72;  Tllinois  C.  R.  Co. 
V.  Illinois,  163  U.  8.  144,  41  L.  ed.  107;  JVaW» 
V.  Georgia,  168  U.  8.  898.  42  L.  ed.  515;  Mc- 
Cain  V.  Des  Moines,  84  Fed.  Rep.  726;  Leighton 
V.  Young,  10  U.  8.  App.  298,  52  Fed.  Rep.  489, 
18  L.  R.  A.  266,  8  C.  C.  A.  170;  Wetstern  U. 
Tdeg.  Co.  y.Poe,  64  Fed.  Rep.  9;  Crowther  v. 
Fidelity  Ins,  T.  d  S.  D.  Co.  42  U.  8.  App.  70K 
85  Fed.  Rep.  41,  29  C.  C.  A.  l\Hill  v.  Bite,^ 
U.  8.  App.  408,  85  Fed,  Rep.  268,  29  C.  C.  A. 
549;  Bogey.  Magnes,  56  U.  8.  App.  500,  86  Fed.. 
Rep.  855,  29  C.  C.  A.  561 

Since  the  decision  of  this  case  and  the  filing- 
of  the  petition  for  a  rehearing,  our  attention* 
has  been  called  by  appellant's  brief  on  said  pe- 
tition to  the  decision  of  the  United  States  cir- 
cuit court  in  the  case  of  Central  Trust  Co.  v. 
Citizens*  Street  R.  Co.  82  Fed.  Rep.  1,  in  which, 
the  learned  judge,  who  had  arrived  at  a  differ- 
ent conclusion  before  the  announcement  of  our 
opinion  upon  the  question,  adhered  to  his  orig- 
inal conclusion,  notwithstanding  the  opinion* 
announced  by  this  court.  We  have  also  ex- 
amined the  opinion,  upon  appeal,  in  the  circuit 
court  of  appeals  {Indianapolis  v.  Central  Trust 
Co.  58  U.  S.  App.  658,  83  Fed.  Rep.  529,  27  C. 
C.  A.  680),  and  have  carefully  re-examined  the* 
question  presented  in  this  regard,  not  simply  as- 
a  matter  of  courtesy  to  a  high  court,  but  con- 
strained thereto  by  the  duty  which  is  cast  upon- 
us  by  the  presentation  of  the  petition  for  a  re- 
hearing. We  have  done  this  not  alone  because- 
of  the  importance  of  the  question,  but  because 
of  the  misfortune  to  the  community,  and  t he- 
parties  especially  interested  in  a  correct  deci- 
sion of  the  question,  that  this  court  should  dif- 
fer from  the  circuit  court  of  the  United  States. 
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upon  the  question.  Upon  such  re  ezamination 
we  are  coogtraiued  to  adhere  to  our  orinnal 
opinion,  that  the  act  in  question,  even  if  local 
and  special,  is  not  in  contravention  of  any  of 
the  provisions  of  the  Constitution  of  this  state, 
as  contended  by  the  appellant.  As  the  power 
to  amend  or  repeal  the  act  of  1861  was  ex- 
pressly reserved  in  §  11  of  said  act,  and  as  the 
act  of  1897  was  a  valid  amendment  of  said  act 
of  18^1,  it  is  not  material  whether  or  not  the 
legislature  would  have  had  the  power  to  regu- 
late the  fare  upon  street  railroads  organized  un- 
der said  act  if  said  §  11  had  been  omitted  there- 
from. In  arriving  at  the  conclusion  that  the 
act  of  1897  is  not  in  contravention  of  any  pro- 
vision of  the  Constitution  of  this  state,  it  has 
not  been  necessary  for  us  to  consider  any  ques- 
tions arising  under   the  Constitution  of  the 


United  States.  As  to  such  questions  we  should 
be  constrained  to  follow  the  adjudications  of 
the  Supreme  Court  of  the  United  States,  if  any, 
without  in  any  wise  considering  whether  such 
a  construction  should  or  should  not  commend 
itself  to  our  independent  judgment.  But  upon 
the  requirements  of  the  Constitution  of  this  state 
we  are  not  at  liberty  to  set  aside  or  discard  our 
own  views  because  of  the  fact  that  they  do  not 
meet  vnth  the  concurrence  or  approbation  of 
any  other  court,  however  high,  or  any  judge, 
however  eminent. 

We  do  not  deem  it  necessary  to  add  any- 
thing further  to  what  we  have  f^eretofore  said 
upon  the  questions  involved,  but,  adhering  to- 
the  opinion  originally  pronounced  in  this  case„. 
the  petition  far  a  rehearing  is  overruled. 
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1  •  Poles  of  an  electric  railway^  if  prop- 
erlj-  placed*  do  not  irlve  ground  of  complaint 
to  an  abutting  owner,  whether  he  owns  the  fee 
of  the  street  or  not. 

IB*  Poles  for  an  electric  railway  must 
not  be  so  placed  as  to  interfere  unneoessarUy 
with  the  right  of  abutting  owners  to  use  and  en- 
Joy  their  property, 

8«  A  mandatory  injunction  to  compel 
the  removal  of  an  electric-lig^lit  pole 
may  be  granted  when  the  pole  is  placed  in  front 
of  the  plaintiff^s  property  without  necessity 
therefor,  for  the  purpose  of  annoying  him  and  to 
injure  and  depreciate  the  value  of  his  property. 

(Deemer,  Ch,  J.,  and  Waterman^  J.,  dissent.) 

(May  10, 1898.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Lee  County  in  favor 
of  defendant  in  a  proceeding  to  enjoin  defend- 
ant from  maintaining  a  trolley  pole  in  front  of 
plaintiff's  premises.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  T.  B.  Snyder,  for  appellants: 

The  fee  of  the  streets  is  in  the  owners  of  the 
adjacent  property. 

Dubuque  v.  Malonep,  9  Iowa,  450,  74  Am. 
Dec.  858;  Cook  v.  Burlington,  80  Iowa,  95,  6 
Am.  Rep.  649;  Williams  v.  Carey,  73  Iowa, 
194;  Cadle  v.  Muscatine  Western  B,  Co,  44 
Iowa,  12. 

The  relation  in  this  case  being  the  same  as 
that  of  owners  of  land  adjacent  to  ordinary 
highways  in  the  country,  the  rights  of  the  par- 


ties must  be  measured  and  judged  by  the  same- 
principle  and  standard. 

In  no  case  could  such  work  be  constructed 
without  compensation  to  the  owners  of  adja- 
cent property. 

Freiday  v.  Sioux  City  Bapid  Transit  Co.  92 
Iowa,  191.  26  L.  R.  A.  246;  Elliott,  Roads  <& 
Streets,  pp.  527,  634. 

If  defendant  had  the  right  to  erect  the  pol& 
complained  of  in  the  petition  in  front  of  plain- 
tiff's residence,  at  either  its  whim  or  its 
pleasure,  then  the  only  limit  to  the  number  of 
poles  it  might  so  erect  would  depend  only  on 
the  width  of  plaintiff's  lot  and  the  diameter  of 
the  poles,  and  it  mieht  with  impunity  make  a 
stockade  of  the  plaintiff's  homestead  so  far  as 
the  city  and  its  streets  and  the  outside  world  is^ 
concerned. 

Elliott,  Roads  <&  Streets,  p.  585. 

Even  if  the  defendant  had  the  right  to  con- 
struct its  railway  on  the  street  named,  it  could 
not  in  so  doing  disregard  the  rights  and  inter- 
ests of  the  adjacent  property  owners  by  erect- 
ing structures,  or  poles,  in  front  of  the  same- 
which  obstruct  the  'iight  and  view"  and  "re- 
duce the  value"  of  their  property,  "and  im- 
pair its  free  use  and  enjoyment,"  without  hav- 
ing their  damages  assessed,  and  paying  the 
same,  or  becoming  liable  for  their  acts  under 
the  law. 

Cadle  V.  Muscatine  Western  R  Co.  44  Iowa,. 
12;  Postal  Teleg,  Coble  Co.  v.  Eaton,  170  111. 
513,  39  L.  R.  A.  722;  Board  of  Trade  Teleg. 
Co.  V.  Barnett,  107  III.  507,  47  Am.  Rep.  453; 
Elliott,  Roads  &  Streets,  p.  534. 

It  is  competent  for  the  plaintiffs  either  to  sue 
for  damages,  or  they  may  waive  their  claim 
for  damages  and  seek  only  an  abatement  of  the 
nuisance,  the  offending  obstruction. 

BichardsY,  Holt,  61  Iowa,  529;  Bushnellv. 
Bobeson,  62  Iowa,  541;  Gribben  v.  Hansen,  69 
Iowa,  255;  Hanson  v.  Chicago,  M.  db  81.  P,  B.. 


Nora.— For  teleirraph  or  telephone  poles  as  an  i  hiflrhway,  see  note  to  Western  Railway  of  Ala.  v. 
additional  servitude  on  highway,  see  note  to  Peo-  I  Alabama  Grand  Trunk  R.  Co.  (Ala.)  17  L.  R.  A.  478; 
pie  v.  Eaton  (Mich.)  24  L.  R.  A.  7S1.  |  also  Jaynes  v.  Omaha  Street  R.  Go.  (Neb.)  89  L.  R^ 

For  additional  burden  of  electric  railway    on  I  A.  761,  and  other  cases  cited  in  footnote  thereto. 
41  L.  R.  A. 
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Co.  61  Iowa,  588;  Harbaeh  v.  De»  Moines  d  K. 
C.  R,  Co.  80  Iowa,  598,  11  L.  R  A.  113;  Cain 
V.  Chicago,  R.  L  <fe  P.  R.  Co.  54  Iowa,  255; 
Wilder  Y,  DeCou,  26  Minn.  10;  EweU  v.  Green- 
fjDood,  26  Iowa.  877;  Miller  y.  Schenek,  78  Iowa, 
^72;  Chicago,  eft  2f,  W.  R.  Co,  v.  Milwaukee  R. 
db  K,  E.  R.  Co.  95  Wis.  561,  87  L.  R.  A.  856; 
Barber  v.  Saginaw  Union  Street  R,  Co.  88 
Mich.  299. 

Mr.  J.  D.  M.  Hamilton*  for  appellee: 

The  granting  of  a  franchise  to  either  an  elec- 
tric or  horse  street  railway  by  any  municipality 
within  this  state  is  not  such  an  additional  ease- 
ment or  8ervi|^de  as  that  appellants  in  this  case 
•can  have  hu^  remedy  to  the  use  or  fee  of  the 
street  which  is  superior  to  the  public. 

McClain's  Code,  ^  623;  Damoury.  Lyons 
City,  44  Iowa,  276;  Sears  v.  Marshalltown 
Street  R  Co.  65  Iowa.  742. 

The  construction  of  a  street-railway  line 
operated  by  electricity  does  not  impose  upon 
the  abutting  property  owner  a  servitude  by 
which  he  can  claim  damages. 

Taggart  v.  Newport  Street  R.  Co.  16  R.  I. 
<668,  7  L.  R.  A.  205;  Lockhart  v.  Craig  Street 
R.  Co.  139  Pa.  419;  Groswell,  Electricity, 
^§  107,  109;  Williams  v.  aty  Electric  Street  R. 
Co.  41  Fed.  Rep.  557:  Koch  v.  North  Ave.  R. 
Co.  75  Md.  222,  15  L.  R.  A.  377;  Halsey  v. 
Rapid  Transit  Street  R.  Co.  47  N.  J.  Eq.  880. 

As  one  of  the  necessary  appurtenances  for 
the  successful  maintenance  and  operation  of 
the  street  railway  is  the  erection  of  poles  for 
the  support  of  the  trolley  wire,  such  poles  and 
wires  erected  along  and  over  the  street  are  not 
«  public  nuisance. 

Bailey  v.  Rapid  Transit  Street  R.  Co.  47  N. 
J.  Eq.  880;  StaU  v.  Laverock,  84  N.  J.  L.  201 ; 
Booth,  Street  Railways,  p.  187;  Lorie  v.  North 
Chicago  City  R.  Co.  82  Fed.  Rep.  270;  Cros 
well.  Electricity,  g§  182.  188;  Detroit  City  R. 
Co.  V.  MiOs,  85  Micb.  684. 

It  is  only  when  the  street  is  subjected  to  a 
new  servitude  inconsistent  with  and  subversive 
to  its  proper  use  as  a  street  that  the  abutting 
landowner  can  complain,  and  the  erection  and 
maintenance  of  poles  for  telephone  or  other 
purposes  consistent  with  the  use  of  a  street  are 
a  proper  use  of  a  street 

Julia  Bldg.  Asso.  v.  Bell  Teleph.  Co.  88  Mo. 
262,  57  Am.  Rep.  898;  Howey.  West  End  Street 
R.  Co.  167  Mass.  46;  Reid  v.  Norfolk  City  R. 
Co.  94  Va.  117.  86  L.  R.  A.  274;  Bishop  v. 
North  Adams  Fire  Diet.  167  Mass.  864. 

An  electric  railway  operated  by  means  of  an 
overhead  wire,  supported  by  poles,  and  confin- 
ing its  track  to  the  surface  of  the  street,  is  not 
an  additional  servitude  on  the  fee  of  the  street. 

Cumberland  Teleg.  <ft  Teleph.  Co.  v.  United 
EUctric  R.  Co.  93  Tenn.  492,  27  L.  R.  A.  286. 

This  pole  is  painted  black  about  8  or  4  feet 
from  the  ground,  and  the  balance  white,  and 
is  the  usual  electric  pole  in  size  and  quality; 
and  does  not  interfere  with  the  free  use  of  ap- 
pellants' property,  nor  does  it  interfere  with 
the  free  use  of  the  street  bv  the  public. 

Nuisances  always  arise  from  some  unlawful 
act;  and  where  the  act  itself  is  lawful  in  its 
character,  or  authorized  by  a  lawful  legislative 
bodv,  it  will  not  be  a  nuisance. 

Wood,  Nuisances,  §§  1,  6. 

A  property  owner  in  order  to  recover  for  an 
obstruction  to  a  highway  must  show  that  the 
41  L.  R.  A. 


property  itself  is  directly  or  specially  affected, 
or  some  right  or  easement  connected  there- 
with. 

Rude  Y.  St.  Louis,  98  Mo.  415;  Oatesy.  Kan- 
sas City  Bridge  d  Terminal  R.  Co.  Ill  Mo.  28. 

The  erection  of  the  pole  is  a  necessity,  there- 
fore, an  inconvenience,  if  at  all,  which  people 
residing  in  a  citv  must  submit  to,  whether  of 
annoyance,  or  discomfort,  which  is  brought 
about  by  necessity  for  their  existence,  and  out- 
weighs any  ill  results,  and  cannot  be  classed  as 
a  nuisance. 

Oarrett  v.  Lake  Roland  Elev.  R.  Co.  79  Md. 
277,  24  L.  R.  A.  896. 

Whatever  is  authorized  by  statute,  within 
the  scope  of  legislative  powers,  is  lawful,  and 
therefore  cannot  be  a  nuisance. 

2  Wood,  Railway  Law.  p.  970;  1  Wait,  Act 
&  Def.  i^  6,  p.  145;  4  Waft,  Act  &  Def.  §  8, 
p.  784;  7  Wait,  Act.  &  Def.  §  2,  p.  565. 

Appellants  have  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  relative  to  taking  private 
property  for  works  of  internal  improvement 

McClain's  Code,  §§  1904,  1908;  MulhoUand 
V.  Des  Moines,  A.  d  W.  R.  Co.  60  Iowa,  740; 
Stough  y.  Chicago  <ft  N.  W.  R.  Co.  71  Iowa» 
641. 

The  plaintiffs  have  not  a  remedy  by  injunc- 
tion. 

1  High,  In].  2d  ed.  §  589;  Bogencamp  v. 
Pat&rson  BorseR.  Co.  17  N.  J.  Eo.  88;  Randall 
y.  Jacksonville  Street  R.  Co.  19  Fla.  409; 
Binchman  v.  Paterson  Borse  R.  Co^  17  N.  J. 
Eq.  75,  86  Am.  Dec.  252;  Wetmore  v.  Story, 
22  Barb.  414;  Bamilton  v.  New  York  A  B.  R. 
Co.  9  Paige,  171;  Drake  y.  Budson  River  R. 
Co.  7  Barb.  508:  Lorie  v.  North  Chicago  City 
R.  Co.  82  Fed.  Rep.  270;  Waterloo  v.  Waterloo 
Street  R.  Co.  71  Iowa,  196;  Cedar  Rapids  d  St. 
P.  R.  Co.  V.  Spafford,  41  Iowa,  296;  Sears  v. 
Marshalltown  Street  R.  Co.  65  Iowa.  742; 
Davis  V.  Chicago  d  N.  W.  R.  Co.  46  Iowa.  895; 
Kuchem/in  v.  Chicago,  C.  eft  D.  R.  Co.  46  Iowa, 
866;  State  y.  Davenport  eft  St.  P.  R.  Co.  47 
Iowa,  508. 

There  has  not  been  any  diversion  of  the  street 
to  any  purpose  inconsistent  with  purposes  to 
which  it  was  granted  to  the  city,  and  in  such 
case  injunction  will  not  lie. 

Ingram  v.  Chicago,  D.  d  M.  R.  Co.dS Iowa, 
675;  Gay  y.  Mutual  Union  Teleg.  Co.  12  Mo. 
App.  490;  Irwin  v.  Great  Southern  Teleph.  Co, 
87  La.  Ann.  63;  1  High,  Inl  §  824;  Bordeny. 
Atlantic  Bighlands  R.  B.  d  L.  B.  Electric  R. 
Co.  (N.  J.  Cb.)  88  Atl.  276;  6Lawson,  Rights. 
Rem.  <&  Pr.  §  2961;  Wood,  Nuisances,  g  6; 
Rhodes  V.  Dunbar,  57  Pa.  274;  Ross  v.  Butler, 
19  N.  J.  Eq.  294,  97  Am.  Dec.  664;  Sargent  y. 
George,  56  Vt  627. 

Robinson*  J.,  delivered  the  opinion  of  the 
court: 

The  material  facts  alleged  in  the  petition, 
and  admitted  by  the  demurrer,  are  as  follows: 
The  plaintiffs  have  owned  and  occupied  as  a 
homestead,  since  the  1st  day  of  March,  1892, 
part  of  a  lot  and  a  dwelling  house  thereon  sit- 
uated on  Broadway  street,  in  the  city  of  Ft. 
Madison.  The  lot  is  bounded  on  the  west  by 
that  street,  and  the  house  fronts  thereon,  and 
on  a  public  park,  from  which  it  is  separated 
by  the  street  The  streets,  avenues,  parks,  and 
lots  of  the  city  were  laid  out  and  platted  under 
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4tDd  bj  virtue  of  an  act  of  Congress  approved 
Jaly  2,  1886,  and  an  act  amendatory  thereof 
approved  March  8,  1887,  by  the  government  of 
the  United  States,  from  which  the  title  of  the 
plaintiffs  was  derived .  The  defendant  is  a  cor- 
poration organized  under  the  laws  of  this  state, 
-and  is  engaged  in  operating  a  street  railway, 
which  is  laid  along  Broadway  street,  in  front 
of  the  premises  of  the  plaintiffs.  In  the  sum- 
mer of  the  year  1895,  electricity  was  substi- 
tuted for  the  animal  power  which  had  been 
previously  used  to  operate  the  railway.  The 
trolley  system  was  adopted,  and  to  aid  in  sup- 
porting the  trolley  wire,  a  pole  20  or  more  feet 
in  height  was  placed  in  front  of  the  dwelling 
of  the  plaintiffs,  in  that  sideof  the  street  which 
was  next  to  their  lot.  The  petition  alleges 
that  the  pole  is  an  obstruction  to  the  enjoy- 
ment by  the  plaintiffs  of  their  homestead;  that 
it  is  a  nuisance;  that  there  was  no  necessity 
for  placing  the  pole  where  it  is;  that  it  could 
have  been  so  placed  that  It  would  not  have 
■affected  the  plaintiffs  seriously;  that,  before  it 
was  erected,  the  plaintiffs  protested  against  its 
being  placed  where  it  now  is,  and  since  its 
erection  have  offered  to  pay  to  the  defendant 
the  cost  of  moving  it  to  a  point  near  the  north 
line  of  their  property,  but  that  the  offer  was 
refused;  and  that  they  have  been  greatly  dam- 
4iged  by  the  placing  of  the  pole  where  it  now  is. 
and  wui  sustain  much  damage  in  the  future  if 
it  be  not  removed.  The  petition  further  states 
that  the  defendant  has  not  caused  the  damage 
which  the  plaintiffs  have  suffered,  and  will 
auffer  by  reason  of  the  erection  of  the  pole  to 
be  assessed,  nor  has  it  compensated  them  for 
such  damage.  The  plaintiffs  ask  for  a  man- 
datory injunction  requiring  the  defendant  to 
remove  the  pole  from  their  property,  and  par- 
ticularly from  the  front  of  their  dwelling 
house;  and  they  ask,  further,  that  the  defend- 
ant be  perpetually  enjoined  from  erecting  or 
maintaming  the  pole  in  front  of  their  dwelling, 
and  for  general  equitable  relief.  The  demurrer 
is  based  upon  the  ground  that  the  petition  does 
not  state  facts  which  entitle  the  plaintiffs  to  the 
relief  they  ask. 

1.  The  acts  of  Congress  under  which  the 
town  of  Ft.  Madison  was  platted  are  found  on 
pages  962-964  of  the  Revision  of  1860.  Those 
acts  were  considered  in  the  case  of  Dubuque  v. 
Maloney,  9  Iowa,  450,  74  Am.  Dec.  858,  where 
it  was  held  that  the  fee  of  the  streets  of  a  city 
platted  and  dedicated  by  virtue  of  those  acts 
was,  subject  to  the  public  easement,  vested  in 
the  owners  of  the  adjoining  lots,  and  that  the 
<;ity  had  no  right  to  use  the  streets  for  any 
purpose  different  from  that  for  which  they 
were  originally  designed.  The  same  principle 
was  approved  in  Cook  v.  Burlington,  80  Iowa, 
94,  6  Am.  Rep.  649.  In  WtUiams  v.  (Jarey, 
78  Iowa,  196,  a  distinction  between  cases  when 
the  fee  to  streets  is  in  the  abutting  property 
owners  and  when  it  is  in  the  city  was  noticed. 
It  foUows  that  the  defendant  in  this  case  could 
not  rightfully  acquire  from  the  city  nor  exer- 
cise rights  in  the  street  which  were  not  author- 
ized by  the  dedication  of  the  streets,  but  are  in- 
consistent with  the  easement  granted  to  the 
public.  Section  464  of  the  Code  of  1878  gave 
to  cities  and  towns  power  to  authorize  or  for- 
bid the  location  and  laying  down  of  tracks  for 
-street  railways  on  all  streets,  alleys,  and  public 
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places.  See  also  Damour  v.  Lyon9  City,  4A  Iowa , 
376.  It  now  appears  to  be  settled  that  an  ordi- 
nary surface  street  railway  operated  by  animal 
power  is  not  a  new  or  additional  burden  upon 
the  public  easement  in  a  street,  but  one  which 
the  right  of  the  public  to  use  the  street  author- 
izes Tor  the  purpose  of  facilitating  public 
travel.  Citizerut  Coach  Co.  v.  Camden  Horm 
B,  Co,  83  N.  J.  Eq.  267,  86  Am.  Rep.  542; 
Atty.  Oen.  v.  Metropolitan  R.  Co.  125  Mass. 
515,  28  Am.  Rep.  264;  Uobart  v.  Milwaukee 
City  R,  Co.  27  Wis.  194,  9  Am.  Rep.  461; 
Tearas  &  P,  R.  Co.  v.  Bosedale  Street  B.  Co.  64 
Tex.  80, 58  Am.  Rep.  789;  EUiott  v.  Fair  Haven 
db  W.  R.  Co.  82  Conn.  679;  Carson  v.  Central 
B.  Co.  85  CaL  825;  Merriek  v.  Intramontaine 
B,  Co.  118  N.  C.  1081;  Cincinnati  A  S.  Q. 
Ave.  Street  B.  Co.  v.  CumminsviUe,  14  Ohio  St 
523;  Brown  v.  Duplestis,  14  La.  Ann.  854; 
New  Albany  d  8.  B.  Co.  v.  (f  Daily,  12  Ind. 
561;  Chicago,  B.  <fc  Q.  B.  Co.  v.  Weei  Chicago 
Street  B.  Co.  156  111.  255,  29  L.  R.  A.  485; 
Jaynee  v.  Omalia  Street  B.  Co.  (Neb.)  89  L.  K 
A.  751;  Booth.  Street  Railways,  §  88. 

Streets  are  designed  for  public  uses,  amons 
which  are  the  construction  and  operation  of 
street  railways;  and  if  they  are  so  constructed 
and  operatea  as  not  to  affect  prejudicially  the 
rights  of  the  public,  nor  to  interfere  with  the 
proper  use  of  the  street  by  others,  no  burden 
not  contemplated  by  the  dedication  of  the 
street  is  placed  upon  it.  In  such  cases  the 
kind  of  power  used  in  operating  the  railway  is 
wholly  immaterial.  It  is  said,  however,  that 
the  erection  of  trolley  poles,  and  the  placing  of 
wires  upon  them,  is  a  permanent  obstruction 
of  the  street  for  the  benefit  of  the  street  rail- 
way, which  necessarily  interferes  with  the 
proper  use  of  the  street  by  others.  That  polea 
and  wires  might  be  so  erected  and  arranged  as 
to  have  that  effect  is  undoubtedly  true,  but  the 
mere  fact  that  the  spaces  they  occupy  cannot 
be  used  for  other  purposes  does  not  show  an 
improper  use  of  the  street.  They  are  designed 
to  aid  in  the  rapid,  convenient,  and  economical 
transportation  of  persons  from  place  to  place, 
and  thus  to  facilitate  the  use  of  the  street  by 
the  public  for  whom  it  was  intended.  It  is 
true  that  some  authorities  hold  that  the  erec- 
tion and  maintenance  of  poles  in  the  streets  do 
cast  a  burden  upon  the  street  which  it  was  not 
intended  to  bear.  Jaynen  v.  Omaha  Street  B. 
Co.  (Neb.)  89  L.  R.  A.  751,  and  cases  therein 
cited.  But  the  greater  weight  of  authority 
appears  to  sustain  the  conclusion  which  we 
reach.  Taggart  v.  Newport  Street  B.  Co.  16 
R.  I.  669,  7  L.  R.  A.  205;  Haleey  v.  Bapid 
IVansit Street  B.  Co.  47N.  J.  Eq.  880;  Lockharty. 
Craig  Street  B  Co.  189  Pa.  419;  Louisville  Bag- 
ging Mfg.  Co.  y.  Central  PHus.  B.  Co.  95  Ky.  50; 
Detroit  City  B.  Co.  v.  MiUs,  85  Mich.  634;  Chi- 
cago, B.  <&  Q.  B.  Co.  v.  West  Chicago  Street  B. 
Co.  156  III.  255.  29  L.  R.  A.  485;  Cumberland 
Teleg.  d  Teleph.  Co.  v.  United  Electric  B.  Co. 
98  Tenn.  492.  27  L.  R  A.  236;  Croswell,  Elec- 
tricity, §§  108,  109,  182,  188;  Booth.  Street 
Railways,  6  88.  It  follows  from  what  we 
have  said  that  an  abutting  lotowner  has  no 
sufficient  ground  to  complain  of  the  erection 
and  maintenance  of  street-railway  poles  in  the 
street  in  front  of  his  premises  if  they  are  prop- 
erly placed,  and  this  is  true  whether  he  owns 
the  fee  of  the  street  or  not. 
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Our  atteDtion  is  called  to  ^  1824  of  the  Code 
of  1878,  as  amended  by  chap.  104  of  the  Acts 
of  the  10th  General  Assembly,  which  relates 
to  the  erection  of  tele/rraph  and  telephone  poles 
alon^  the  highways  of  the  state,  and  to  §  1825 
of  the  Code  of  1878,  which  provides  for  the 
payment  of  damages  caused  by  setting  poles  in 
private  grounds,  but  we  do  not  And  anything 
in  these  sections  to  conflict  with  what  we  have 
said.  It  has  been  held  in  some  cases  that  the 
erection  of  telegraph  and  telephone  poles  in 
streets  imposes  a  new  burden,  because  they  do 
not  in  any  manner  aid  in  the  use  of  the  street 
by  the  public;  but,  as  no  question  of  that  char- 
acter is  involved  here,  we  refrain  from  express- 
ing any  opinion  in  regard  to  it. 

2.  It  is  the  duty  of  a  street-railway  company 
to  so  construct  and  operate  its  railway  as  not 
to  interfere  unnecessarily  with  the  right  of 
abutting  property  owners  to  use  and  enjoy 
their  property.  Cadle  v.  Muscaiive  B.  Co.  44 
Iowa,  14:  Croswell,  Electricity,  86.  A  private 
individual  may  maintain  an  action  for  relief 
from  injury  to  himself  or  his  property  if  the  in- 
jury be  separate  and  distinct  from  that  which 
affects  the  general  public.  ChurchiU  v.  Bur- 
lingion  Water  Co.  M  Iowa,  89.  The  petition 
in  this  case  alleges,  and  the  demurrer  admits, 
that  the  plaintiffs  have  sustained  serious  in  jury 
from  the  placing  and  maintaining  of  the  pole 
in  its  present  location,  and  that  the  injury  will 
continue  if  the  pole  be  not  removed.  To  show 
this  more  clearly,  we  set  out  somewhat  more 
fully  than  we  have  already  done  the  substance 
of  averments  contained  in  the  petition.  In  ad- 
dition to  the  platting  of  the  town,  the  location 
of  the  property  in  question,  and  the  adoption 
by  the  defendant  of  the  trolley  system,  the  pe- 
tition alleges  that  the  plaintiffs  have,  since  the 
year  1892,  owned  and  occupied  as  a  homestead 
the  premises  described;  that  the  defendant 
erected  in  that  part  of  the  street  appurtenant  to 
their  property,  and  in  front  of  their  dwelling, 
a  pole  20  or  more  feet  in  height,  used  in  sup- 
porting its  trolley  wire,  and  similar  poles  at 
intervals  on  each  side  of  the  street;  that  the 
poles  so  erected  were  connected  by  cross  wires 
to  which  the  trolley  wire  was  attached;  that  it 
was  not  necessary  to  place  a  pole  in  front  of 
the  plaintiff's  dwelling  house,  nnr  on  that  part 
of  the  street  appurtenant  to  their  premises; 
that  the  pole  on  the  opposite  side  of  the  street 
to  which  the  one  in  question  is  attached  is 
from  4  to  6  feet  further  north  than  is  the  one 
in  question,  and,  had  the  latter  been  placed 
8  feet  further  north  than  is  the  one  to  which  it 
is  aitached,  it  would  still  have  been  in  front  of 
the  plaintiff's  lot,  but  not  at  a  place  where  it 
would  have  damaged  the  plaintiff's  premises  to 
such  an  extent  as  to  be  complained  of;  that  the 
pole  in  question  Is  a  nuisance  and  an  obstruc- 
tion to  the  enjoyment  by  the  plaintiffs  of  their 
premises  and  homestead;  that  it  was  placed 
where  it  is,  not  because  of  any  necessity,  but 
to  annoy  the  plaintiffs,  and  to  injure  and  de- 
preciate the  value  of  their  property,  and  that 
it  had  had  that  effect;  that,  before  it  was 
placed  where  it  is,  the  plaintiffs  protested 
against  its  erection  there,  and,  after  its  erec- 
tion, offered  to  pay  the  defendant  the  cost  of 
moving  it  to  a  point  near  the  north  line  of  their 
property,  where  they  would  not  object  to  it, 
but  that  the  defendant  declined  to  accept  the 
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offer;  that  the  plaintiffs  have  been  greatly 
damaged  by  the  placing  of  the  pole  where  it- 
now  is,  and  will  contine  to  suffer  such  dam- 
age until  it  is  removed;  and  that  they  have  not 
been  in  any  manner  compensated  for  such, 
damage.  Some  of  the  averments  of  the  peti- 
tion are  immaterial,  but  we  are  required  to< 
determine  whether  a  cause  of  action  is  stated 
in  the  petition.  If  it  is,  the  immaterial  matter 
and  the  statement  of  legal  conclusions  may  be- 
disregarded.  Section  2646  of  the  Code  of 
1878  required  the  petition  in  a  civil  action  to 
contain  ''a  statement  of  the  facts  constituting^ 
the  plaintiff's  cause  of  action,"  and  the  petition 
was  demurrable  if  the  facts  stated  in  the  peti- 
tion did  not  entitle  the  plaintiff  to  the  relief 
demanded.  §  2648.  It  is  well  settled  that, 
under  these  provisions,  ultimate  facts  only, 
and  not  evidence  of  them,  are  to  be  stated  In 
the  petition.  De  Lap  v.  Carney  Bros.  100' 
Iowa.  687;  Bobineon  v.  Berkey,  100  Iowa,  186. 
In  Luse  v.  Dee  MtHnes,  22  Iowa,  690,  it  was- 
said  of  a  statement  in  the  petition  that  the  de- 
fendant '*flxed  and  established  a  grade  for  Sec- 
ond street,  as  it  was  lawfully  authorized  to  do," 
that  it  was  an  averment  of  an  ultimate  fact; 
and  that  it  was  not  necessary  for  the  petition 
to  show  how  the  grade  was  established.  In 
Brown  v.  Kingsley,  88  Iowa,  220  (an  action  for 
seduction),  it  was  said  that  the  ultimate  fact 
was  the  fact  of  seduction,  and  that  it  was  not 
necessary  to  state  in  the  petition  the  "acts- 
made  use  of  to  deceive  and  mislead,"  nor  cer- 
tain other  facts,  as  they  were  merely  evidence 
of  the  ultimate  fact.  In  Orinde  v.  M.  <fc  St. 
P.  R.  Co.  42  Iowa,  876,  a  petition  which  al- 
leged that  the  "defendant  by  its  agents  and 
servants  did  run  and  manage  one  of  their  en- 
gines in  such  a  grossly  negligent  and  careless- 
manner  that  the  same  ran  against  and  over"  a 
cow  of  the  plaintiff  which  hwl  casually  strayed 
upon  the  track  of  the  defendant,  was  held  to^ 
be  sufficiently  specific,  and  it  was  said:  "It  is 
not  allowable  to  plead  mere  abstract  conclu- 
sions of  law,  having  no  element  of  fact;  they 
form  no  part  of  the  allegations  constituting  a» 
cause  of  action;  but  if  they  contain  the  ele- 
ments also  of  a  fact,  construing  the  language 
in  its  ordinary  meaning,  then  force  and  effect 
must  be  given  to  them  as  allegations  of  fact;" 
and  that  to  plead  more  than  the  ultimate  fact 
would  be  to'plead  the  evidence,  which  is  not 
allowable,  bee  also  Byington  v.  Robertson,  IT 
Iowa,  582;  (yConiwr  v.  Illinois  C.  R.  Co.  88 
Iowa,  105;  Winter  v.  Central  Iowa  R.  Co.  80 
Iowa,  448.  Section  2656  of  the  Code  of  1878- 
provided  that  an  answer  might  contain  '*a  state- 
ment of  any  new  matter  constituting  a  de- 
fense." In  Kendig  v.  Marble,  55  Iowa,  386, 
which  arose  under  that  provision,  the  foreclo- 
sure of  a  mortgage  on  account  of  a  judgment 
rendered  by  confession  was  asked.  The  an- 
swer alleged  "that  the  confession  of  judgment 
was  adopted  as  a  fraudulent  device,  and  is^ 
such  to  aid  the  plaintiff  in  evading  the  statute 
against  usury,  plaintiff  well  knowing  that  the 
contracts  were  usurious.  That  this  defendant 
believed,  at  the  time  of  the  execution  of  the 
same,  it  was  only  for  the  amount  due,  without 
usury,  as  before  stated."  It  was  held  by  thia- 
court  that  a  sufficient  defense  was  pleaded,  and. 
that  if  a  conclusion  of  law,  and  not  of  fact^ 
was  set  out,  the  answer  should  have  been  as* 
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-sailed  bj  a  motion  for  a  more  specifle  state- 
ment; that,  "if  it  was  sufficiently  explicit  to 
enable  plaintiff  to  demur  to  it,  there  can  be  do 
-doubt  that  it  was  fully  understood  and  dis- 
•closed  the  defense  intended  to  be  made.  This 
was  all  that  could  have  been  required  upon  the 
-consideration  of  the  demurrer." 

The  petition  in  this  case  states  that  the  pole 
in  question  was  placed  in  front  of  the  property 
of  the  plaintiffs  without  necessity  therefor,  to 
annoy  them,  and  to  injure  and  depreciate  the 
▼alue  of  their  property;  that  it  is  an  obstruc- 
tion to  the  enjoyment  by  them  of  their  prop- 
erty; that  it  has  depreciated  the  value  of  that 
property,  and  caused  great  damage  to  the 
plaintiffs,  and  will  continue  to  cause  such  de- 
preciation and  damage  if  not  removed;  and 
that  they  have  not  been  compensated  for  the 
^damages  received.  Applying  the  rule  of  the 
statutes  and  authorities  cited,  we  conclude  that 
the  statements  of  the  petition  are  of  ultimate 
.facts,  which  show  a  cause  of  action,  although 
it  may  be  true  that  a  motion  for  a  more  specific 
statement  as  to  the  manner  and  extent  of  the 
obstruction  and  its  effect  might  have  been  re- 
quired had  it  been  asked.  But  the  ultimate 
fact  was  the  unnecessary  obstruction  of  the  use 
.and  enjoyment  of  the  plaintiffs'  property  to 
their  substantial  damage;  and  that  the  petition 
ahowed.  We  do  not  understand  the  appellee 
to  question  this  if  it  be  true  that  the  pole  in 
question  may  have  been  so  placed  and  main- 
tained as  to  give  to  the  plaintiffs  a  right  of  ac- 
tion. If  the  plaintiffs  can  prove  the  averments 
of  their  petition,  they  might  recover  damages 
for  the  injuries  sustained;  but  they  are  not 
•compelled  to  resort  to  that  remedjr.  If  the  lo- 
cation of  the  pole  is  not  only  injurious,  but  un- 
necessary, they  may  have  recourse  to  this  ac- 
tion for  the  removal  of  the  pole.     Richards  v. 


Holt,  61  Iowa,  583;  Oribben  v.  ffanten,  69 
Iowa,  265;  Harhaeh  v.  Des  Moines  A  K.  C,  R. 
Co.  80  Iowa,  698.  11  L.  R.  A.  118. 

We  must  not  be  understood  as  holding  that 
a  property  owner  may  dictate  the  location  of 
poles  in  front  of  his  premises,  nor  that  he  may 
recover  damages,  however  trivial,  which  may 
be  caused  by  their  location.  The  railway 
company  has  the  right  to  so  place  its  poles  as 
to  secure  the  best  results  for  its  railway,  pro- 
vided that  it  so  places  them  as  not  to  cause  any 
unnecessary  injury.  The  injurious  conse- 
quences which  it  must  guard  acrainst  are  those 
of  a  substantial  character.  The  placing  of 
poles  in  front  of  property  is  seldom  desired  by 
the  property  owner,  and  may  in  some  slight 
degree  interfere  with  the  use  of  his  property, 
as  by  obstructing  the  view  from  it;  but  for 
such  injury  alone  he  would  rarely,  if  ever,  be 
entitled  to  relief.  The  placing  of  a  pole  in  a 
walk  or  roadway,  however,  or  in  front  of  and 
near  to  an  important  window,  if  the  pole  could 
as  well  be  placed  elsewhere,  might  afford 
groimd  for  relief.  But  we  cannot  undertake 
to  lay  down  general  rules  which  would  govern 
all  cases.  Each,  of  necessity,  must  be  decided 
according  to  its  own  facts.  It  follows  from 
what  we  have  said  that  the  district  court  erred 
in  sustaining  the  demurrer,  and  adjudgment  is 
reversed. 

Deemer,  Ch.  J.,  dissenting: 

I  do  not  think  the  petition  states  a  cause  of 
action,  and  I  dissent  from  the  second  para- 
graph of  the  opinion.  I  especially  dissent 
from  the  doctrine  that  a  pole  |>laced  in  front  of 
a  window  is  a  nuisance.  The  doctrine  of  an- 
cient lights  does  not  obtain  in  this  state.  I  am 
authorized  to  say  thaj;  Waterman,  J.,  joins  in 
this  dissent. 


KAJ^SAS  SUPREME  COURT. 


Emil  WERNER,  Plff,  in  Err., 

V. 

Rosa  WERNER. 


(. 


.Kan.. 


.) 


^*Iii  aA  action  whex>eintlie  marriagpe  be- 
tween two  parties  is  fbund  to  be  void 

because  one  of  the  parties  bad  a  huBhand  or  wife 
livlDfT  at  the  time  of  the  invalid  marriage,  and  a 
decree  of  nullity  is  entered,  the  court,  while  it 
cannot  gnnt  alimony  as  such,  has  authority  to 
make  an  equitable  division  of  property  jointly 
accumulated  by  the  parties  while  they  lived  to- 
gether as  husband  and  wife. 

(May  7, 1898.) 

TERROR  to  the  District  Court  for  Sedgwick 
Xli  County  to  review  a  judgment  in  favor  of 
-plaintiff  in  a  suit  to  obtain  a  division  of  the 
property  which  plaintiff  and  defendant  had  ac- 

•Headnote  by  Johnston,  J. 

Note.- For  rijrht  of  action  by  defrauded  party 
agaiDSt  the  other  party  to  a  marriage  induced  by 
fraud,  see  note  to  Morrill  v.  Palmer  (Yt.)  88  L.  R.  A. 
ALL 
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cumulated  while  living  together  as  husband 
and  wife.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Amidon  ft  Conly,  for  plaintiff  in 
error: 

A  feme  covert  who  has  been  abandoned  by 
her  husband  is  not  permitted  to  marry  a  second 
time  with  impunity  until  her  husband  shall 
have  been  absent  seven  years,  and  shall  not 
have  been  heard  of  during  that  time. 

Rhea  v.  Rhenner,  1  Pet.  107.  7  L.  ed.  72; 
Mancock  v.  American  L,  Ins.  Go.  62  Mo.  26; 
Deanv.  Bittner,  77  Mo.  101;  Fuller  v.  Fuller, 
88  Kan.  582;   Wilhite  v.  Wilhite,  41  Ran.  154. 

There  is  no  judicial  separation.  A  judicial 
separation  can  be  pronounced  only  on  the  peti- 
tion of  either  husband  or  wife  in  all  cases  in 
which  a  divorce  a  mensa  et  thoro  might  have 
been  obtaioed  in  the  ecclesiastical  courts. 

Rapalje  &  Lawrence,  Law  Diet.  p.  700. 

Although  a  person  who  has  not  been  heard 
from  for  seven  years  is  presumed  to  be  dead, 
the  law  raises  no  presumption  as  to  time  of 
death. 

Daviey.  Briggs^VlV.  8.  642,  24  L.  ed,  1091. 

Ad  allowance  of  alimony  is  not  warranted 
where  it  is  alleged,  and  not  denied,  that  at  the 
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time  of  the  alleged  marriage  she  was  the  wife 
of  another. 

Collins  V.  OolltnB,  71  N.  Y.  272,  SON.  Y.  1; 
Brinkley  v.  BrinkUy,  50  N.  Y.  184.  10  Am. 
Rep.  460;  Mann  v.  Mann,  75  N.  Y.  614. 

A  woman  having  a  husband  living  at  the 
time  of  her  second  marriaee  is  not  entitled  to 
dower  in  the  real  estate  of  ner  second  husband; 
the  second  marriage  being  absolutely  void. 

Smith  V.  Smith,  5  Ohio  St.  82. 

A  man  who,  being  consciously  under  dis- 
ability to  marry  by  reason  of  having  a  lawful 
wife  living,  falsely  represents  himself  to  be 
competent  to  marry,  and  thereby  induces  an 
innocent  woman  to  go  through  the  ceremony 
of  marriage  with  him,  cannot  maintain  against 
her  an  action  of  nullity  in  a  court  of  equity. 

Rooney  v.  Rooney,  54  N.  J.  Eq.  281. 

If  either  party  to  a  marriage  have  a  husband 
or  wife  living  at  the  time  of  the  marriage,  the 
marriage  is  absolutely  void. 

Tefft  V.  Tefft,  86  Ind.  44. 

A  judicial  invalidation  of  marriage  at  any 
time  for  the  bigamy  of  a  party  to  it  relates' 
back  to  the  time  of  tbe  marriage,  and  places 
the  deceived  in  a  free  condition  to  marry  again 
or  to  do  any  other  act  as  an  unmarried  woman 
without  any  sentence  of  the  nullity  of  the  mar- 
riage. 

Gaines  v.  Eennen,  24  How.  668,  16  L.  ed. 
770. 

Messrs.  Stanley*  Vermllioii,  ft  EvaAS» 
for  defendant  in  error: 

For  the  purpose  of  sustaining  the  validity  of 
a  marriage,  courts  will  presume  that  a  divorce 
had  been  granted  from  a  former  husband  or 
wife,  and  will  also  presume  the  death  of  the 
former  husband  or  wife  prior  to  the  last  mar- 
riage. 

Blanchard  v.  Lambert,  48  Iowa,  229.  22  Am. 
Rep.  245;  Johnson  v.  Johnson,  114  III.  611. 

Where  property  has  been  accumulated  dur- 
ing the  time  tbe  parties  had  lived  together,  by 
their  joint  efforts,  an  equitable  divisK>n  of  the 
property  should  be  made  when  a  separation 
was  decreed. 

Fuller  V.  Fuller,  88  Kan.  582. 

A  marriage  annulled  by  decree  of  court  is  a 
judicial  separation. 

14  Am.  &  Eng.  Enc.  Law,  p.  582. 

Johnston,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  bv  Rosa  Werner 
to  obtain  a  divorce  from  Emil  Werner  upon  the 
grounds  of  habitual  drunkenness,  extreme  cru- 
elty, and  gross  neglect  of  duty.  She  also  set 
forth  at  length  a  description  of  the  property, 
in  some  of  which  she  alleged  she  owned  an  in- 
terest, and  tbe  remainder  stood  in  the  name  of 
the  defendant,  but  was  in  fact  the  joint  accumu- 
lation of  the  parties  while  they  lived  together 
as  husband  and  wife.  In  his  answer,  Emil 
Werner  alleged  that  he  was  induced  to  enter 
into  the  marriage  relation  with  Rosa  through 
her  misrepresentation  and  fraud:  that  she  was 
at  tbe  time  the  wife  of  John  G.  Cole,  who  was 
then  living,  and  from  whom  she  had  not  ob- 
tained a  divorce;  and  that  he  had  no  knowl- 
edge of  this  fact  until  the  present  proceeding 
was  begun.  He  also  charged  her  with  extreme 
cruelty,  and  asked  that  the  marriage  contract 
be  declared  to  be  null  and  void.  In  her  reply, 
41  L.  KA. 


Rosa  Werner  asks  that,  if  the  marriage  should 
be  held  to  be  null  and  void,  and  no  divorce- 
granted  to  the  plaintiff  from  the  defendant, 
there  be  an  equitable  and  just  division  of  the 
property,  which  she  alleges  was  the  result  of 
the  joint  earnings  and  labors  of  the  plaintiff" 
and  the  defendant  during  the  time  they  lived 
together  as  husband  and  wife.  At  the  trial 
considerable  testimony  was  offered  as  to  tbe 
misconduct  of  Emil  Werner,  but  the  court 
found  it  unnecessary  to  determine  whether  the 
grounds  alleged  by  the  plaintiff  below  had  been 
sustained.  It  appeared  from  the  testimony 
that  Rosa  Werner  had  a  husband  living  at  the 
time  she  was  married  to  Emil  Werner,  and  for 
that  reason  the  marriage  was  declared  to  be 
null  and  void,  and  a  division  of  the  property 
was  made. 

Emil  Werner  complains  of  the  ruling  of  the 
court  awarding  Rosa  a  share  of  the  property, 
contending,  first,  that  she  was  never,  in  fact, 
his  wife,  and  that  alimony  is  never  awarded  Uy 
a  woman  who  is  not  a  wife.  It  is  true,  as  the 
plaintiff  in  error  contends,  that  the  marriage 
between  the  parties  was  absolutely  void  from 
the  beginning.  Although  living  together  as^ 
husband  and  wife,  they  were  not,  in  fact,  mar- 
ried, and  hence  no  allowance  could  be  made  as- 
alimony.  The  rule  is  that  permanent  alimony 
can  only  be  allowed  where  the  relation  of  hus- 
band and  wife  has  existed;  but  this  rule  does 
not  preclude  an  equitable  division  of  the  prop- 
erty where  there  is  a  judicial  separation  of  the 
parties  on  account  of  the  invalidity  of  the  mar- 
riage contract.  FvUer  v.  Fuller,  88  Ran.  682. 
Strictly  speaking,  this  action  as  it  was  tried  waa^ 
not  a  divorce  proceeding,  but  it  was  rather  one 
to  annul  a  void  marriage.  Although  instituted, 
under  the  statutes  to  obtain  a  divorce,  the 
pleadings  were  so  drawn,  and  tbe  issues  fso^ 
shaped,  that  it  was  within  the  power  of  the 
court  to  grant  relief  independently  of  the  stat- 
utes relating  to  divorce,  and  it  rendered  a  de- 
cree of  nullity,  rather  than  a  decree  of  divorce 
The  plaintiff  below  set  forth  at  length  the  de- 
scription and  nature  of  the  property  which  had 
been  acquired  by  the  parties,  the  manner  in 
which  it  had  been  acquired,  and  her  interest  in 
the  same,  and  in  the  prayer  of  her  reply  she 
asked  to  be  allowed  a  just  and  equitable  divi- 
sion of  the  same  in  case  the  marriage  was  held 
to  be  null  and  void.  The  court,  in  its  decree, 
did  not  treat  the  award  as  alimony,  but  rather 
adjudged  her  a  share  of  the  property  jointly 
accumulated  by  tbe  parties  during  tbe  time 
they  lived  together  as  husband  and  wife.  Ful- 
lev  V.  Fuller's^  Kan.  582,  greatly  relied  on  by 
the  plaintiff  in  error,  holds,  it  is  true,  that  in 
an  action  of  this  character  tbe  defendant  is  not 
entitled  to  recover  permanent  alimony:  but  at 
the  same  time  it  is  expressly  stated:  "That  in 
all  judicial  separations  of  persons  who  have 
lived  together  as  husband  and  wife,  a  fair  and 
equitable  division  of  their  property  should  be 
had;  and  the  court  in  making  such  division 
should  inquire  into  the  amount  that  each  party 
originally  owned,  the  amount  each  party  re- 
ceived while  they  were  living  together,  and  the 
amount  of  their  joint  accumulations."  Even 
in  cases  where  the  marriage  is  valid,  and  a  di- 
vorce is  refused  for  any  cause,  the  court  may 
adjudge  an  equitable  division  and  disposition 
of  the  property  of  the  parties.    Code  Civ.  Proc 
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§  643.  But.  independeDtly  of  the  statute  of  di 
Yorce,  we  think  the  court  h&d  authority  to  de- 
cree, not  only  an  annulment  of  the  marriage, 
but  also  the  division  of  the  property  which  had 
been  jointly  accumulated  by  the  parties.  It 
was  an  equitable  proceeding,  and  within  its 
equity  power  the  district  court  had  full  juris- 
diction to  give  adequate  relief  to  the  parties. 
The  division  that  was  made  was  eminently 
equitable  and  just.  While  £mil  Werner  had 
considerable  property  at  the  time  of  the  mar- 
riage, and  Rosa  had  none,  the  testimony  tends 
to  snow  that  the  property  which  they  have  now 
is  largely  the  result  of  their  joint  labor  and 
earnings.  She  was  active,  industrious,  and 
faithful,  and,  besides  household  work,  she  was 
an  efficient  aid  in  conducting  and  carrying  on 
the  different  branches  of  business  in  which  he 
was  encaged.  In  the  early  days  she  performed 
labor  of  the  hardest  and  most  menial  character, 
and  throughout  the  twenty- two  years  in  which 
they  lived  together  as  husband  and  wife  she 
was  diligent,  tireless,  and  economical  in  build- 
ing up  a  business  and  in  gathering  up  the 
property  which  they  held  at  the  time  of  the 
trial,  she  appears  to  have  been  a  valuable  as- 
sistant in  managing  the  business  and  in  caring 
for  the  property  in  which  their  earnings  were 
invested.  A  portion  of  the  time  the  title  to  the 
property  was  in  her  name,  but  at  the  time  of 
the  separation  he  held  the  legal  title  to  most  of 
it.  The  fact,  however,  that  the  legal  title 
stood  in  the  name  of  one  or  of  the  other  of  the 
parties  does  not  prevent  a  just  distribution  of 
the  property  jointly  contributed,  and  in  fact 
jointly  owned  by  both.  If  a  separation  had 
occurred  while  the  property  stood  in  her  name, 
it  would  hardly  be  contended  that  he  would  be 


deprived  of  any  share  or  interest  in  the  same. 
No  more  should  she  be  deprived  of  a  fair  share 
of  the  fruits  of  her  skill,  industry,  and  toil 
while  she  occupied  a  partnership  relation  with 
him.  The  court  has  the  same  power  to  make 
equitable  division  of  the  property  so  accumu- 
lated as  it  would  have  in  case  of  the  dissolution 
of  a  business  partnership.  It  is  claimed  that 
she  has  no  right  to  appeal  to  the  equitable  con- 
sideration of  the  court,  because  the  marriage 
contract  was  entered  into  through  deception 
and  fraud  on  her  part,  while  his  conduct  was 
f  aul  tless  in  this  respect.  The  testimony  h ardly 
sustains  the  contention.  She  states  that  she 
frankly  told  Werner  of  her  former  marriage  to 
Cole,  and  she  further  told  him  that  Cole  claimed 
at  the  time  he  abandoned  her  that  he  had  a 
living  wife  when  he  married  Rosa.  Emil  Wer- 
ner advised  her  that,  as  Cole  had  another  living 
wife,  her  marriage  with  Cole  was  void,  and  that 
she  was  at  liberty  to  marry  again.  He  pro- 
duced a  law  book,  and  read  from  the  same  to 
convince  her  that  the  former  marriage  was  no 
obstacle  to  a  legal  marriage  with  him.  There 
is  considerable  testimony  tending  to  show  that 
there  was  no  deception  or  fraud,  and  that  her 
misconception  of  the  law  was  largely  due  to  the 
advice  and  influence  of  the  plaintiff  in  error. 
No  reason  is  seen  why  she  was  not  entitled  to- 
ask  and  obtain  a  share  of  the  joint  accumula- 
tions, and,  in  our  view,  the  share  which  waa 
awarded  her  was  no  more  than  she  was  justly 
entitled  to. 

The  Judgment  of  the  court  will  therefore  be  aj- 
firmed. 

All  the  Justices  concur. 

Rehearing  denied. 


KENTUCKY  COURT  OF  APPEALS. 


EllaM.  ALLEN, -4|)p/., 
Samuel  P.  PERRINE. 


(- 


-Ky.. 


.) 


A,  lien  for  taxes  on  property  mort^ag^ 
for  more  than  it  is  worth*  and  afterward 
oonveyed  absolutely  to  the  mortflragee  In  part 
XNiyment  of  tbe  debt,  cannot  be  subsequently 
asserted  by  the  sheriff  for  previous  years  during 
which  he  failed  to  collect  but  accounted  for  the 
taxes,  when  the  owner  bad  personal  property  on 
tbe  premises  from  wblch  collections  could  have 
been  made,  as  tbe  sheriff^s  rigbt  of  subrogation, 
if  any.  Is  subject  to  the  prior  equity  of  the  mort- 

t  gagee. 

(April  80, 1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Mason  County  in 
favor  of  defendant  in  an  action  brought 
to  enjoin  defendant  from  selling  certain  land 


NoTB.— As  to  the  priority  of  claims  for  taxes 
against  a  debtor^s  estate,  see  note  to  Bibblns  v. 
Clark  (Iowa)  29  L.  B.  A.  278. 
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which  was  subject  to  plaintiff's  mortgage  for 
taxes,  for  the  payment  of  which  the  mortgagor 
was  alleged  to  have  had  sufficient  personal  - 
property  which  defendant  failed  to  subject  to- 
the  payment  of  the  tax.     Betereed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  M.  J.  Coehran  for  appellant. 

Mr,  Thomas  R.  Phister  for  appellee. 

Guliy*  J.,  delivered  the  opinion  of  the 
court: 

It  is  substantially  alleged  in  the  petition  in 
this  action  that  tbe  appellant  is  the  owner  of 
89  acres  of  land  in  Mason  county,  conveyed  to 
her  by  deed  January  5,  1898,  by  Allie  B. 
McAtee,  and  that,  at  the  time  of  the  convey- 
ance, appellant  held  a  mortgage  upon  the  same 
to  secure  an  indebtedness  due  her  from  said 
McAtee  in  the  sum  of  $4,000,  with  interest 
from  June  26,  1889,  until  paid,  which  note 
and  mortgage  were  executed  on  June  25, 1889, 
and  were  an  outstanding  lien  on  said  land  dur- 
ing the  years  1889.  1890,  1891,  and  1892,  and 
said  land  was  worth  in  value  less  than  the 
mortgage  lien  during  these  years,  and  at  the 
time  of  the  conveyance  to  her.    It  is  further 
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alleged,  in  substance,  that  during  each  of  said 
years  the  said  McAtee  owned  and  had  in  his 
possession,  on  said  land,  and  in  this  (Mason) 
•county,  personal  property  which  exceeded 
greatly  in  value  the  amount  of  taxes  due  from 
him  to  the  state  of  Kentucky  and  county  of 
Hason,  and  such  fact  was  known  to  the  de- 
fendant, Samuel  P.  Perrine,  who  was  deputy 
sheriff  of  Mason  county  during_  said  years  of 
1889,  1890,  1891,  and  1892,  for  John  W.  Alex- 
ander,  sheriff  of  Mason  county,  and  after- 
wards J.  C.  Jefferson,  sheriff  of  said  county, 
and  eyer  since  has  been,  and  still  is,  said  dep- 
tuty,  and  who  had  in  his  hands  for  collection 
the  taxes  due  fron^  said  McAtee  for  each  of 
said  years;  that  the  defendant,  Perrine,  not- 
withstanding he  knew  of  this  fact,  suffered 
and  permitted  said  McAtee  to  sell  and  dispose 
of  said  personal  property,  and  collect  and  re- 
ceive the  proceeds  therefor,  without  making 
any  attempt  to  collect  his  said  taxes  out  of 
same,  and  has  caused  the  property  conveyed 
to  her  by  McAtee  in  1898,  and  which  she  now 
owns,  to  be  advertised  for  sale  at  the  court 
house  door  on  the  11th  day  of  March,  1895,  for 
the  taxes  due  from  the  said  McAtee  for  said 
years  1889,  1890,  1891,  and  1892,  amounting  to 
the  sum  of  $268.80,  all  of  which  plaintiff  had 
410  notice  of  before  said  advertisement,  and, 
unless  enjoined  and  restrained  from  so  doing, 
the  will  sell  in  pursuance  to  said  advertisement; 
that  said  defendant  and  his  principal  had  ac- 
counted to  the  state  and  county  for  the  taxes 
due  from  said  McAtee  for  said  years  at  the 
time  they  were  required  to  settle,  and  the  same 
are  now.  due  the  defendant,  and  not  the  com- 
monwealth of  Kentucky,  or  the  county  of 
Mason;  that  said  threatened  sale  for  taxes  for 
said  years  of  1889,  1890,  1891,  and  1892.  will 
produce  great  and  irreparable  damage  to  plain- 
tiff. An  injunction  was  prayed  for,  and  ob- 
tained, restraining  the  defendant  from  selling 
the  land  for  the  taxes  for  the  years  1889, 1890, 
1891,  and  1892.  The  defendant  entered  a 
general  demurrer  to  the  petition,  which  was 
sustained  by  the  court;  and,  plaintiff  failing  to 
plead  further,  her  petition  was  dismissed,  and 
the  injunction  dissolved,  and  judgment  ren- 
dered against  her  for  costs,  to  which  plaintiff 
excepted,  and  prayed  an  appeal  to  this  court, 
which  was  granted. 

It  appears  from  the  petition  that  the  appel- 
lant had  a  mortgage  lien  upon  the  land  in 
question,  for  an  amount  in  excess  of  its  value, 
at  and  before  the  time  the  taxes  enjoined  were 
assessed  or  became  a  charge  against  McAtee, 
and  that  she  purchased  the  land  in  1898,  taking 
therefor  an  absolute  deed  in  part  discharge  of 
her  mortgage  debt.  It  is  the  contention  of  the 
appellee  that  the  commonwealth  had  a  lien 
upon  the  land  in  contest  for  the  taxes  in  ques- 
tion, and  that,  the  sheriff  bavins  accounted  for 
the  same,  he  is  subrogated  to  all  the  rights  of 
the  commonwealth.  Section  4021,  Ky.  Stat. 
which  seems  to  be  substantially  the  same  as 
the  provisions  in  the  Gleneral  Statutes,  pro- 
vides that  the  commonwealth  and  each  county 
shall  have  a  lien  on  the  property  assessed  for 
the  taxes  due  them,  respectively,  which  shall 
not  be  defeated  by  gift,  devise,  sale,  aliena- 
tion, or  any  other  means  whatever,  unless  the 
gift,  sale,  devise,  or  alienation  shall  have  been 
made  more  than  five  years  before  the  institu-  \ 
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tion  of  proceedings  to  enforce  the  lien,  and 
nothing  shall  be  exempt  from  levv  and  sale 
for  taxes  and  costs  incident  to  the  sale.  It  will 
be  seen  that  the  appellant  acquired  her  lien 
upon  the  land  in  contest  in  June,  1889,  before 
any  lien  had  attached  for  the  taxes  in  contest. 
One  of  the  questions  to  be  determined  is 
whether  or  not  the  defendant  can  voluntarily 
pay  McAtee's  taxes  for  the  years  named,  and 
knowingly  permit  McAtee  to  dispose  of  his 
personal  property,  sufficient  to  pay  the  taxes 
due  from  him,  and  yet  be  entitled  to  sell  the 
land  in  question  in  satisfaction  of  the  enture 
amount  of  taxes  due  from  McAtee  for  the 
years  aforesaid.  It  is  evidently  a  fact,  as  the 
taxes  in  this  case  amounted  to  $268.30.  that 
McAtee  was  the  owner  of  a  large  amount  of 
property  in  addition  to  the  land  in  contro- 
versy. It  will  thus  be  seen  that,  if  appellee's 
contention  is  sustained,  the  result  will  be  that 
appellant  must  pay  a  large  sum  of  taxes  justly 
due  from  McAtee  upon  property  other  than 
the  land  in  controversy.  It  is  clear  tbat  it  was 
McAtee's  duty  to  pay  the  taxes  in  question. 
It  is  contendea  by  the  appellee  that,  the  sheriff 
having  accounted  to  the  state  and  the  county 
for  the  taxes  due  from  McAtee,  he  thereby  be- 
came subrogated  to  all  the  rights  that  the  state 
and  county  ever  had  in  respect  to  the  collec- 
tion of  the  taxes.  The  principle  of  subrogation 
rests  mainly  upon  the  fact  that  a  party  pays 
the  debt  of  another,  which  he  was  legally 
bound  to  pay.  But  if  we  concede  that  the 
sheriff,  on  account  of  his  failure  to  collect  the 
taxes  due  from  McAtee,  became,  as  a  matter 
of  law,  bound  to  pay  the  same  to  the  state, 
and  thereby  acquired  any  right  of  subrogation, 
that  right  must  be  subject  to  prior  equities, 
and  to  all  rules  of  equity.  It  is  said  in  24  Am. 
&  Eng.  Enc.  Law,  p.  187:  ''Subrogation  is 
the  substitution  of  another  person  in  the  place 
of  a  creditor  or  claimant,  to  whose  rights  he 
succeeds  in  relation  to  the  debt  or  claim  as- 
serted, which  has  been  paid  by  him  not  volun- 
tarily." It  is  further  said  in  the  same  work 
(p.  191):  "Subrogation  is  an  equitable,  and 
not  a  legal,  right.  .  .  .^  Being  i he  creature 
of  equity,  it  will  not  be  enforced  where  it  will 
work  an  injustice  to  the  rights  of  those  having 
equal  equities."  On  page  192  of  the  same 
work  it  IS  said:  "Subrogation  will  not  be  per- 
mitted in  favor  of  one  who  is  ultimately  or 
really  liable  for  the  debt  discharged;  nor  in 
favor  of  one  who  would  thereby  he  permirted 
to  derive  an  advantage  from,  or  to  establish 
his  claim  through,  his  own  wrong  or  negli- 
gence, or  inequitable  or  illegal  conduct." 

In  the  case  at  bar  it  is  shown  by  the  petition, 
which  must  in  this  case  be  taken  as  true,  tbat 
McAtee  had  an  abundance  of  personal  prop- 
erty during  all  the  years  of  1890, 1891,  and 
1892,  sufficient  to  pay  his  taxes,  situated  in 
Mason  county,  Kentucky,  which  was  known 
to  the  appellee,  and  that  he  (appellee)  per- 
mitted said  property  to  be  sold  and  disposed 
of  without  any  effort  to  collect  the  taxes, 
which  were  then  in  his  hands  for  collection. 
His  delay  was  a  matter  of  choice.  It  mav- 
have  been  done,  as  suggested  in  appellees 
brief,  for  the  accommodation  of  McAtee.  It 
was  certainly  his  duty  to  levy  upon  and  sell 
the  personal  property  before  levying  upon  any 
real  estate;  and  to  allow  him.  for  the  accom- 
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modation  of  the  taxpayer,  or  for  any  other 
purpose,  to  sit  idly  by,  and  permit  this  per- 
aonal  property  to  be  disposed  of.  and  then 
attempt  to  collect  the  taxes  by  a  sale  of  appel- 
lant's land,  seems  to  us  to  be  in  violation,  not 
only  of  the  principle  above  quoted,  but  con- 
trary to  natural  justice,  and  inconsistent  with 
any  rule  of  equity  known  to  the  law.  If  the 
appellee  be  permitted  to  enforce  the  collection 
of  these  taxes  by  a  sale  of  the  land  in  contest, 
he  simply  makes  appellant  pay  the  taxes  of 
McAtee;  and  that,  too.  without  any  reason  or 
excuse,  unless  his  desire  to  accommodate  Mc- 
Atee be  considered  an  excuse.  He  delayed  to 
ooUect  the  taxes,  manifestly,  for  his  own  ac- 
oommodation,  or  that  of  McAtee;  and  he  should 
not  now  be  allowed  to  collect  the  same  off  of 
an  innocent  party,  and  a  party  who  never  was 
under  an^  obligation  to  pay  the  taxes,  and,  so 
far  as  this  record  shows,  had  no  notice,  until 
the  filing  of  this  suit,  of  McAtee's  failure  to 
pay.  It  has  been  repeatedly  decided  by  this 
court  that  it  was  the  duty  of  the  sheriff  to  sell 
the  personal  property  of  i^  delinquent  taxpayer, 
if  ii  be  found  in  the  county,  before  he  levied 
upon  or  sold  the  land,  and  that  a  sale  of  land, 
when  he  could  have  made  the  taxes  by  a  sale 
of  personal  property,  was  void,  or  at  least 
passed  no  title  to  the  purchaser.  It  may  be 
true  that,  as  between  the  sheriff  and  the  tax- 
payer, if  the  sheriff  had  delayed  the  collection 
of  the  taxes  at  the  instance  of  the  taxpayer,  or 
through  negligence,  and  the  taxpayer  had  dis- 
posed of  his  personal  property*,  the  sheriff 
might  within  the  five  years  levy  upon  and  sell 
teal  estate,  because  it  was  the  duty  all  the 
time  of  the  taxpayer  to  pay  the  taxes,  and  the 
indulgence  would  be  presumed  to  have  been 
for  his  benefit,  or  at  his  instance;  and  he  would 
noi  be  heard  to  complain,  or  avail  himself  of 
the  delay,  to  the  detriment  of  the  sheriff.  But 
no  such  state  of  affairs  exists  in  this  case.  The 
•delay  was  evidently  for  the  benefit  of  McAtee 
or  the  she^ff,  or  both.  The  negligence  was 
that  of  the  appellee,  and  manifestly  the  appel- 
lant should  not  be  made  to  suffer  on  account 
of  the  negligence  .of  the  sheriff,  or  for  the 
benefit  of  McAtee.  We  do  not  think  that  ap- 
pellant was  under  any  obligation  to  pay  Mc- 
Atee's  taxes,  nor  do  we  think  that  any  pre- 
sumption should  be  indulged  in  that  she  knew 
they  were  unpaid;  and,  if  she  was  aware  of 
that  fact,  we  are  unable  to  see  in  what  manner 
she  could  have  protected  herself  against  the 
liability  now  sought,  to  be  imposed  upon  her, 
any  flirther  than  the  amount  of  taxes  due  upon 
the  land  in  question.  We  have  been  referred 
to  §  4082  of  the  Kentucky  Statutes  as  author- 
izing appellant  to  have  taken  such  action  as 
would  have  protected  her  from  the  claim  of 
appellee  herein.  Said  section  reads  as  follows: 
"Any  person  having  a  lien  on  property  upon 
which  the  owner  has  failed  to  pay  the  taxes, 
-and  has  become  delinquent,  such  lien  holder 
may  pay  the  taxes,  interest,  and  penalties 
thereon,  and  shall  be  subrogated  to  the  lien  of 
the  commonwealth,  county,  or  district  there- 
for, and  the  sum  so  paid  shall  bear  legal 
interest  from  the  date  of  payment,  and  shall 
be  collectible  in  the  same  manner  as  the  origi- 
nal claim  of  the  lienholder."  The  most  that 
appellant  was  authorized  to  do  was  to  pay  the 
amount  of  taxes  due  upon  the  valuation  of  the 
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land,  and  thus  obtain  an  additional  lien  upon 
the  land,  which  would  have  been  utterly 
worthless  in  this  case.  And,  if  appellee's  con- 
tention is  to  be  sustained,  he  could  have  still 
sold  this  same  tract  of  land  for  the  residue  of 
taxes  due  from  McAtee.  There  is  no  statute 
or  law,  that  we  are  aware  of,  by  virtue  of 
which  appellant  could  have  paid  McAtee's 
taxes,  and  levied  and  sold  his  personal  prop- 
erty therefor.  It  seems  clear  to  us  that  the 
appellee  had  no  right  to  sell  the  land  in  ques- 
tion for  the  taxes  claimed.  It  is  manifest  that 
appellant  had  a  right  to  maintain  this  action, 
and  obtain  an  injunction,  for  the  reason  that 
a  sale  of  the  land  in  question  would  have  cast 
a  cloud  upon  her  title,  which  could  only  have 
been  removed  by  an  equitable  proceeding; 
hence  she  had  no  adequate  remedy  at  law. 
For  the  reasons  given,  the  judgment  appealed 
from  is  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer,  and  for 
proceedings  consistent  herewith. 


Billy  ROSE,  by  Next  Friend,  Appt., 

e. 

J.  A.  ROSE. 


C 


.Ky.. 


J 


The  ri^ht  of  a  hosbaiid  to  the  lue  of  his 
vrlfe^s  real  estate  with  power  to  rent  it  for 
not  more  than  three  years  at  a  time  and  reoeive 
the  rent,  under  Geo.  Stat.  p.  720.  ohap.  62,  art.  2, 
§  1.  whloh  was  in  force  when  the  parties  were 
married  and  the  property  was  acquired,  is  a 
vested  rifrht  of  which  the  legislature  cannot  de. 
prlve  him. 

(DuRellt^  HazelriQO^  an^  Bumam,  JJ.,  diesenU) 

(Jane  3.  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Logan  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate  which 
belonged  to  plaintiff  but  which  was  in  posses- 
sion of  her  husband  from  whom  she  had  sep- 
arated.   Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Wilbur  F.  Browder  for  appellant. 

Mr.  James  H.  Bowden,  for  appellee: 

In  order  to  sue  her  husband  for  the  posses- 
sion of  land,  the  wife  ought  to  be  required  to 
show  some  marital  dereliction — some  act  of 
wrong  or  improvidence — something.  That 
would  protect  her  in  all  her  property  rights, 
and  yet  fully  preserve  the  peace  of  domestic 
life. 

Matson  v.  Maison,  4  Met.  (Ky.)  262;  Ka{fui 
V.  Kaffus,  13  Ky.  L,  Rep.  889. 

The  husband  3  right  to  the  use  and  posses- 
sion of  the  wife's  land,  which  he  has  in  posses- 
sion, is  not  initiate,  but  present  and  vested,  and 
the  legislature  cannot  take  it  away. 

Wetttervelt  v.  Oregg,  12  N.  Y.  202,  62  Am. 
Dec.  160.  and  notes;  Junction  B.  Co.  v.  Harris, 
9  Ind.  184,  68  Am.  Dec.  618;  Rase  v.  Sander- 

Note.— As  to  power;of  legislature  to  change  or 
destroy  estates  by  dower,  curtesy,  or  similar  es- 
tates, see  also  MoNeer  v.  McNeer  (111.)  10  L.  B.  A- 
260,  and  note. 
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«m,  88  IH.  250;  Clark  v.  Clark,  20  Ohio  St 
128;  Erwin  v.  Puryear,  60  Ark.  866;  Bvrwn'a 
Appeal,  22  Pa.  164;  WyaU  v.  Smith,  25  W. 
Va.  818;  McNeer  v.  Melleer,  142  111.  388, 19  L. 
K.  A.  257;  Myers,  Vested  Rights,  pp.  31-85. 

As  to  property  a  wife  may  get,  the  husband's 
Tight  before  it  is  gotten  is  a  mere  possibility  or 
expectancy.  It  may  be  cut  off  by  a  law  that 
he  shall  not  ha^e  it.  If  she  has  a  mere  right, 
and  his  right  depends  on  a  reduction  to  pos- 
session, it  IS  not  a  title  vested,  but  a  right  in- 
choate, and  he  may  be  precluded  by  law. 

Percys.  Cockrill,  10  U.  S.  App.  674.  53  Fed. 
Rep.  872,  4  C.  C.  A  73;  Diaon  v.  Dixim,  4 
La.  188,  23  Am.  Dec.  478. 

Paynter*  J.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  petition,  to  which  the 
court  sustained  a  demurrer,  that  the  appellant 
is  the  wife  of  appellee  J.  A.  Rose;  that  they 
were  married  in  the  year  1890,  that  a  separa- 
tion has  taken  place,  which  is  permanent;  that 
they  will  never  live  together  as  husband  and 
wife.  It  also  appears  from  the  petition  that 
after  the  marriage  took  place,  and  before  the 
passage  of  the  act  of  1894  (Ky.  Stat.  §g  2127, 
2128),  defining  the  rights  of  married  women, 
the  appellant  oy  gift  acquired  title  to  a  tract  of 
land  containing  308  acres,  and  by  purchase  an- 
other tract  of  120  acres.  It  is  alleged  that  the 
husband  is  in  possession  of  this  land,  and  re- 
fuses to  surrender  it  to  the  appellant.  She 
therefore  prays  that  the  possession  of  it  be 
adjudged  to  her.  The  question  involved  is, 
whether,  under  the  act  referred  to,  the  rights 
of  the  husband — as  they  existed  at  the  time  of 
its  passage — to  the  use  of  the  land  have  been 
destroyed;  that  is  to  say,  Did  the  legislature 
intend  to  deprive  husbands  of  their  interest  in 
the  lands  of  their  wives,  or,  if  it  so  intended, 
did  it  have  the  power  to  do  so? 

At  common  law  the  husband  became  the 
owner  of  the  personal  property  of  the  wife. 
He  likewise  became  seised  in  an  estate  for  their 
joint  lives  of  her  freehold  lands  and  chattels 
real.  He  could  sell  the  personal  property  thus 
acquired,  and  vest  the  vendee  with  a  title 
thereto.  He  could  sell  the  interest  which  he 
acquired  in  the  real  estate,  and  vest  the  pur- 
chaser with  the  title  to  the  interest  which  be- 
came vested  in  him  by  operation  of  law.  2 
Derabitz,  Land  Titles,  p.  788;  2  Kent,  Com. 
p.  130;  2  Bl.  Com.  p.  126.  The  court  held  in 
M'aain  v.  Gregg,  2  A.  K.  Marsh.  454,  that 
marriage  gives  the  husband  an  estate  in  the 
lands  of  his  wife,  which  he  could  sell,  and  that 
his  vendee  could  maintain  ejectment.  That 
opinion  was  before  an  act  of  the  legislature  re- 
ducing the  interest  of  the  husband  in  the  wife's 
land.  A  divorce  restores  to  the  wife  the  ex- 
clusive right  to  her  land.  Hapa  v.  Sanderson, 
7  Bush,  489.  As  civilization  advanced,  and  as 
the  men  who  made  the  laws  began  to  recognize 
that  a  wife  should  not  be  compelled  to  surren- 
der practically  al)  of  her  estate  to  the  husband, 
but  should  be  given  a  reasonable  protection  in 
the  enjoyment  of  her  property,  the  legislature 
of  Kentucky  passed  an  act  which  supplanted 
the  common  law  with  reference  to  the  rights 
of  a  husband  in  his  wife's  real  estate.  It  is  §  1 , 
art..  2,  chap.  52,  p.  720,  Gen.  Stat.,  and  reads  as 
follows:    "Marriage  shall  give  to  the  husband 
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during  the  life  of  the  wife,  no  estate  or  interest 
in  her  real  estate,  including  chattels  real, 
owned  at  the  time,  or  acquired  by  her  after 
marriage,  except  the  use  thereof,  with  power 
to  rent  the  real  estate  for  not  more  than  three- 
years  at  a  time,  and  receive  the  rent.  If,  how- 
ever, the  wife  die  during  the  term  for  which 
her  land  is  rented,  the  rent  shall  go  to  the  hus- 
band, if  alive,  subject  to  her  debts,  contracted 
as  stated  in  the  next  section.  But  if  during^ 
such  term  the  husband  die,  the  rent  accruing 
thereafter  shall  go  to  the  wife  or  her  represen- 
tatives, subject  to  her  debts  as  aforesaid."^ 
This  section  was  in  force  at  the  time  the  partiea- 
to  this  action  were  married,  and  at  the  time  the 
wife  acquired  the  land.  It  gives  the  husband 
the  use  of  the  wife's  land,  with  power  to  rent  it 
for  not  more  than  three  years  at  a  time,  and  re- 
ceive the  rent.  It  does  not  allow  this  rent  to- 
be  subjected  to  the  payment  of  his  debts,  be- 
cause the  legislature  thought  it  wise  to  place- 
it  in  the  power  of  the  husband  to  appropriate 
the  rents  for  the  benefit  of  his  wife  and  chil- 
dren, if  he  chose  to  do  so.  In  obedience  to  the 
requirements  of  the  statute,  this  court  has  re- 
peatedly held  that  the  rents  of  the  wife's  land 
could  not  be  subjected  to  the  payment  of  the 
husband's  debts.  If  the  husband  cultivates  the 
land  himself,  then  the  products  of  the  land 
have  been  adjudged  to  belong  to  him.  The- 
court.  in  Moreland  v.  MyaU,  14  Bush,  474,  held 
that  com  standing  on  the  wife's  land  (her  gen- 
eral estate)  is  subject  to  levy  and  sale  under 
execution  against  the  husband.  While  the- 
rent  of  the  wife's  land  is  not  liable  for  the  hus- 
band's debts,  yet,  as  between  the  husband  and 
wife,  the  rent  belongs  to  him.  Bamesr.  Bur- 
bridge,  7  Ky.  L.  Rep.  445.  While,  under  the- 
act  in  force  when  the  parties  married  and  when 
the  land  was  acquired,  the  husband's  interest 
in  the  wife's  land  was  not  so  great  as  at  com- 
mon law,  still  it  is  a  vested  right;  and  the 
legislature  could  not  deprive  him  of  the  use  of 
his  wife's  land,  and  the  right  to  rent  it  for 
three  years  at  a  time.  The  act  of  1 894  declarer 
that  marriage  shall  give  to  the  husband  no  in- 
terest in  the  wife's  property,  and  that  she  shall 
hold  it  and  own  it  for  her  separate  and  exclu- 
sive use,  free  from  the  debts  and  control  of  her 
husband.  The  act  is  not  retrospective  in  it^ 
operation.  It  cannot  take  from  a  huslmnd  the 
righta  which  existed  under  the  law  in  force  at 
the  time  of  its  passage.  It  is  said  by  Mr. 
Cooley,  in  his  work  on  Constitutional  Limita- 
tions (5th  ed.  p.  442):  "At  the  common  law 
the  husband  immediately  on  the  marriage  suc- 
ceeded to  certain  rights  in  the  real  and  personal 
estate  which  the  wife  then  possessed.  These 
rights  became  vested  rights  at  once,  and  any 
subsequent  alteration  in  the  law  could  not  take 
them  away."  It  is  held  in  Junction  R.  Co.  v. 
Barris,  9  Ind.  184,  68  Am.  Dec.  618,  that  a 
husband's  estate  in  the  wife's  land  is  not  im- 
paired by  a  statute  declaring  it  separate  prop- 
erty. Under  the  law  of  New  York,  a  husband 
had  a  certain  interest  in  his  wife's  property. 
Subsequently  the  legislature  passed  an  act 
which,  in  effect,  declared  that  such  property 
should  no  longer  belong  to  the  husband,  but 
should  become  the  property  of  the  wife,  aa 
though  she  were  a  single  female.  The  court 
held  that  the  husband's  rights  could  not  be  im- 
paired by  the  act  of  the  legislature.    Westertdt 
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▼.  Oregg,  12  N.  Y.  202,  62  Am.  Dec.  160.  It 
was  held  in  Ro9e  v.  Sanderson,  88  111.  247,  that 
a  legislative  enactment  cannot  take  from  the 
husband  a  vested  life  estate  in  the  wife's  land 
and  give  it  to  her.  Bishop  on  the  Law  of  Mar- 
ried Women  (vol.  2,  ^  40),  after  stating  what 
are  the  rights  of  the  husband  at  common  law 
in  the  wire's  real  estate,  says:  "This  is  a  vested 
estate  in  him;  and  within  the  doctrines  dis- 
cussed under  our  first  subtitle,  it  is  not  compe- 
tent for  legislation  without  his  consent  to  take 
it  from  him  and  give  it  back  to  the  wife."  The 
views  we  have  expressed  are  supported  by 
Jaekdon  v.  Jaek9on,  144  111.  274;  Clark  v.  Clark, 
20  Ohio.  135;  Wyatt  v.  8mith,  25  W.  Va.  818. 
Many  authorities  could  be  cited  in  support  of 
these  views.  A  wife  who  was  married  before 
the  act  of  1894  took  effect  is  entitled  to  all  the 
rights  in  property  acquired  after  the  act  took 
enect  which  it  purports  to  give  her.  Although 
the  marriage  took  place  before  the  act  took 
effect,  the  husband  has  no  right  to  complain 
that  the  legislature  bus  given  bis  wife  the  con- 
trol of  such  property  as  she  acquired  after  the 
act  took  effect.  The  act  did  not  impair  any 
vested  right  of  the  husband  in  property  so  ac- 
quired. His  ri^ht  was  expectant,  not  vested. 
Mr.  Cooley  in  his  work  on  Constitutional  Lim- 
itations (p.  448),  in  speaking  in  regard  to  the 
husband's  expectant  interest  in  the  after-ac- 
quired property  of  the  wife,  said:  *'It  is  sub- 
ject to  any  changes  in  the  law  made  before  his 
right  becomes  vested  by  the  acquisition."  In 
Allen  V.  Hanks,  186  U.  S.  800, 84  L.  ed.  414,  it 
was  held  competent  for  a  state,  in  its  funda- 
mental law  or  by  statute,  to  provide  that  all 
property  thereafter  acquired  by  or  coming  to 
a  married  woman  shall  constitute  her  separate 
estate,  not  subject  to  the  control  or  liable  for 
the  debts  of  the  husband.  8uch  requirements 
do  not  take  away  or  impair  any  vested  rights 
of  the  husband.  The  same  doctrine  was  an- 
nounced in  Jackson  v.  Jackson.  It  is  hardly 
necessary  to  observe  that,  if  Mrs.  Rose  Hhould 
be  divorced  from  her  husband,  she  is  entitled 
to  be  restored  to  the  possession  and  use  of  her 
land;  or  should  she,  in  an  appropriate  proceed- 
ing, show  herself  entitled  to  alimony  or  equit- 
able settlement  the  products  of  her  land,  or 
Uie  rents  thereof,  would  be  subject  to  the  pay- 
ment of  it,  in  the  same  manner  and  to  the 
same  extent  as  they  would  be  if  the  land  be- 
longed to  the  husband.  This  is  upon  the  idea 
that  the  products  of  the  land,  or  the  rents  of  it, 
belong  to  him. 

The  only  case  to  which  the  court's  attention 
has  t)een  called  which  militates  against  the 
conclusion  we  have  reached  as  to  the  incompe- 
tency of  the  legislature  to  take  from  a  hus- 
band his  vested  rights,  is  the  case  of  Rugh  v. 
Ottenheimer,  6  Or.  281,  25  Am.  Rep.  518.  To 
sustain  its  conclusion  in  that  case  the  court 
cited  Maguire  v,  Maguire,  7  Dana,  183.  A 
similar  question  to  the  one  involved  in  this  case 
was  not  before  the  court  in  the  Maguire  Case; 
neither  did  the  court  express  an  opinion  on  a 
question  like  the  one  involved  in  this  case. 
The  part  of  the  opinion  which  the  Oregon  court 
xelied  upon  to  sustain  its  conclusion  was  dicr- 
turn,  and  that  does  not  even  sustain  the  con- 
clusion of  the  court.  The  court  in  Gaines  v. 
Gaines,  0  B.  Mon.  308,  48  Am.  Dec.  425,  did 
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not  adhere  to  the  doctrine  which  was  declared 
in  Maguire  V,  Maguire,  but  said:  ''And  if  it 
were  conceded,  as  intimated  in  Maguire  v.  Ma- 
guire, 7  Dana,  188,  that  the  marriage  contract 
is  not  as  a  contract  wholly  removed,  like  other 
contracts,  from  the  power  of  the  legislature  to 
dissolve  it  in  any  particular  case  by  special  act 
of  divorce,  and  that  the  dissolution  of  a  mar- 
riage, if  required  by  the  public  good,  may  be 
a  legislative  function,  still  it  cannot  be  admit- 
ted that  a  power  thus  deduced,  uncertain  upon 
principle,  as  to  its  existence,  and  still  more  un- 
certain as  to  the  grounds  of  its  legitimate  exer- 
cise, can  override  the  express  and  highly  con- 
servative prohibitions  in  the  Constitution, 
intended  for  the  protection  of  private  rights  of 
property.  We  are  of  opinion,  therefore,  that 
whatever  power,  to  be  exercised  in  view  of 
the  public  good,  the  legislature  may  have  to 
enact  divorces  in  special  cases,  as  it  cannot, 
even  for  the  public  good,  change  the  right  of 
private  property  from  one  to  another  without 
compensation,  much  less  can  it  do  so  by  a 
special  act  of  divorce,  sought  by  one  of  the 
parties  against  the  consent  of  the  other,  with 
the  purpose  or  effect  of  operating  upon  the 
rights  of  property  incident  to  the  marriage  re- 
lation, as  created  and  sustained  by  the  general 
laws  applicable  to  that  relation."  The  act  of 
the  legislature  in  question  does  not  attempt  to 
dissolve  the  marriage  contract,  nor  does  it  give 
any  additional  grounds  upon  which  a  court 
might  do  it.  So  the  dictum  in  the  Maguire 
Case,  to  wit,  "And  therefore  marriage,  being 
much  more  than  a  contract,  and  depending  es- 
sentially on  the  sovereign  will,  is  not,  as  we 
presume,  embraced  by  the  constitutional  in- 
terdiction of  legislative  acts,"— could  be  re- 
garded as  a  correct  statement  of  coDStitutional 
faw  and  still  would  have  no  application  to  the 
question  at  bar. 

We  have  not  felt  it  necessary  to  discuss  mar- 
riage as  a  social  relation,  nor  the  necessity 
of  the  regulation  and  control  of  it  by  the  sov- 
ereign power  of  the  state.  Neither  have  we 
felt  it  necessary  to  discuss  the  question  as  to 
the  power  of  the  legislature  to  prescribe  the 
causes  for  which  the  marriage  contract  or  re- 
lation may  be  dissolved.  Neither  would  it  be 
profitable  to  determine  the  question  whether 
marriage  is  a  coniTtLCi  sui  generis^  or  one  jyuUiei 
Juris,  or  both.  The  marriage  relation  was  as- 
sumed by  the  parties,  it  still  exists,  and  no  ef- 
fort is  made  to  have  the  court  dissolve  it. .  The 
questions  we  have  been  called  upon  to  deter- 
mine were:  (1)  What  rights  did  the  marriage 
give  the  husband  In  the  wife's  property?  (2) 
Can  the  rights  thus  acquired  be  taken  from  the 
husband  by  the  legislature  and  given  to  the 
wife?  Our  conclusions  are  supported  by  the 
common  law,  by  the  consensus  of  judicial  opin- 
ion, and  by  the  ablest  writers  on  constitutional 
law.  We  have  neither  thought  it  wise  nor  ju- 
dicial to  disregard  the  rules  of  law,  which  are 
the  crystalization  of  judicial  opinion.  Neither 
do  we  think,  because  lawmakers  may  have 
been  slow  in  giving  to  wives  freedom  in  the 
control  of  their  property,  that  we  should  give 
our  sanction  to  a  law  which,  if  upheld,  will 
take  the  property  of  the  husband  and  give  it 
to  the  wife.  If  change  and  transition  are  to 
take   place  In  the  domestic  relationship,    al- 
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thoagb  right  and  for  the  public  i^ood,  still  it 
should  not  be  done  at  the  sacrifice  of  vested 
rights. 

The  judgment  is  affirmed. 

Do  Relle,  J.,  dissentiDg: 

The  question  presented  in  this  case  is  whether 
the  statutory  right  given  to  the  husband  by  the 
act  of  1846  (2  Rev.  Slat.  8)  to  the  use  of  the 
wife's  land,  with  power  in  him  to  rent  it  for  not 
more  than  three  years  at  a  time,  can  be  taken 
from  him  by  legislation  adopted  subsequent  to 
his  marriage.  It  is  provided  in  the  act  of 
March  15.  1894(K:y.  Stat.  §2127).  that  "during 
the  existence  of  the  marriage  relation  the  wife 
shall  hold  and  own  all  her  estate  to  her  sepa- 
rate and  exclusive  use,  and  free  from  the  debts, 
liabilities,  or  control  of  her  husband;"  and  this 
suit  is  brought  under  the  clause  quoted,  for  the 
recovery  of  possession  of  the  wife's  land.  In 
dissenting  from  the  opinion  of  the  majority  in 
this  case,  it  is  essential  to  an  understanding  of 
the  reasons  of  the  dissent  that  the  views  of  the 
minority  upon  the  institution  of  marriage,  and 
the  peculiar  limitations  which  have  been  placed 
by  the  courts  upon  the  scope  and  effect  of  the 
so-called  marriage  contract,  should  be  stated. 
To  do  this  in  the  shortest  mode,  I  have  strung 
together,  without  unnecessary  comment,  ex- 
tracts from  the  opinions  and  writings  of 
judges  and  law  writers  who  are  properly  es- 
teemed to  have  given  this  subject  most  careful 
consideration  and  philosophic  thought.  Most 
of  these  extracts,  and  many  more,  may  be 
found  in  Bishop's  Marriage,  Divorce,  and  Sep- 
aration: "  *The  word  "marriage"  is  used  in 
two  senses.  It  may  mean  the  solemnity  bv 
which  two  persons  are  joined  together  in  wed- 
lock, or  it  may  mean  their  status  when  they 
have  been  so  joined.'  Cotton,  L.  J.,  in  Harvey 
v.  Farnie,  L.  R.  6  Prob.  Div.  85,  47.  In  like 
manner  the  expression  'agreement  of  marriage' 
denotes  either  a  contract  between  parties  to 
solemnize  together  a  marriage  at  a  future  time, 
or  the  solemnization  itself.  The  term  '  con- 
tract to  marry'  never  points  to  an  actual,  exe- 
cuted marriage,  but  'contract  of  marriage' 
often  does.  We  have,  therefore,  three  things: 
First,  an  agreement  to  enter  into  a  marriage; 
secondlv,  an  agreement  of  present  marriage; 
and,  thirdly,  the  status  of  marriage,  imposed 
on  the  parties  by  the  law  as  a  consequence  of 
their  agreement  of  present  marriage,  oftener 
expressed  by  the  single  substantive  word  'mar- 
riage.' A  failure  to  keep  in  mind  these  dis- 
tinctions has  led  to  not  a  little  confusion  in  our 
law  books."  Bishop.  Mar.  Div.  &  Sep.  §  9. 
"Marriage,  as  distinguished  from  the  agree- 
ment to  marry  and  from  the  act  of  becoming 
married,  is  the  civil  status  of  one  man  and  one 
woman  legally  united  for  life,  with  the  rights 
and  duties  which,  for  the  establishment  of 
families  and  the  multiplication  and  education 
of  the  species,  are,  or  from  time  to  time  mav 
thereafter  be,  assigned  by  the  law  to  matri- 
mony." Id.  g  11.  "That  marriage,  executed, 
is  not  a  contract,  we  know  because  the  parties 
cannot  mutually  dissolve  it,  .  .  .  because 
legislation  ma;^  annul  it  at  pleasure,  and  be- 
cause none  of  its  other  elements  are  those  of 
contract,  but  all  are  of  status."  Id.  §  18.  "The 
mere  agreement  to  marry  is  not  essentially  dif- 
ferent from  other  executory  civil  contracts; 
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it  docs  not  superinduce  the  status;  and,  on  its 
violation,  the  injured  party  may  recover  his 
damages  of  the  other.  But  when  it  is  executed 
in  what  the  law  accepts  as  a  valid  marriage,  its 
nature  as  a  contract  is  merged  in  the  higher 
nature  of  the  status.  And  though  the  new  re- 
lation—that is.  the  status — retains  some  simili- 
tudes reminding  us  of  its  origin,  the  contract 
does  in  truth  no  longer  exist,  but  the  parties  are 
governed  bv  the  law  of  husband  and  wife.  In 
other  words,  their  prior  mutual  promise  to 
marry  was  simply  an  undertaking  to  assume 
the  marital  status;  and,  on  its  assumption,  the 
agreement  being  fully  performed  according  to 
its  terms,  bound  them  no  longer."  Id.  §  14. 
"There  may  be,  and  sometimes  is,  an  antenup- 
tial bargaining  between  the  parties,  to  survive 
the  assumption  of  the  status,  more  or  less  reg- 
ulating their  property  relations,  yet  in  no  de- 
gree qualifying  the  status  itself."  Id.  §  15. 
"Lord  Robertson,  a  Scotch  judge,  in  a  passage 
approvingly  quoted  by  Judge  Story  and  by  Mr. 
Eraser,  said  :  '  Marriage  is  a  contract  sui 
generis  and  differing  in  some  respects  from  all 
other  contracts,  so  that  the  rules  of  law  which 
are  applicable  in  expounding  and  enforcing 
other  contracts  may  not  apply  to  this.  The 
contract  of  marriage  is  the  most  important  of 
all  human  transactions.  It  is  the  very  basis  of 
the  whole  frabric  of  civilized  society.  The 
status  of  marriage  is  juris  gentium,  and  the 
foundation  of  it,  like  that  of  all  other  con- 
tracts, rests  on  the  consent  of  parties.  But  it 
differs  from  other  contracts  in  this,  that  the 
rights,  obligations,  or  duties  arising  from  it  are 
not  left  entirely  to  be  regulated  by  the  agree- 
ments of  parties,  but  are,  to  a  certain  extent, 
matters  of  municipal  regulation,  over  which 
the  parties  have  no  control  by  any  declaration 
of  their  will.  .  .  .  '"  Id.  f^  24.  "Lord 
Bannatyne  said:  *The  rights  arising  from  the 
relation  of  husband  and  wife,  though  taking 
their  origin  in  contract,  have  yet,  in  all  coun- 
tries,  a  legal  character,  determined  by  their 
particular  laws  and  usages,  altogether  indepen- 
dent of  the  terms  of  the  contract,  or  the  will  of 
the  parties  at  the  time  of  entering  into  it.'  " 
Id.  §  25.  "Robertson,  Gh.  J.,  said  in  a  Ken- 
tucky case:  '  Marriaire,  though  in  one  sense  a 
contract, — because,  being  both  stipulatory  and 
consensual,  it  cannot  be  valid  without  the 
spontaneous  concurrence  of  two  competent 
minds — is,  nevertheless,  sui  generis,  and,  un- 
like ordinary  or  commercial  contracts,  is  pub- 
lici  juris,  because  it  establishes  fundamenta. 
and  most  important  domestic  relations.  And 
therefore,  as  every  well-organized  society  is 
essentially  interested  in  the  existence  and  har- 
mony and  decorum  of  all  its  social  relations, 
marriage,  the  most  elementary  and  useful  of 
them  all,  is  regulated  and  controlled  by  the 
sovereign  power  of  the  state,  and  cannot,  like 
mere  contracts,  be  dissolved  by  the  mutual 
consent  only  of  the  contracting  parties,  but  may 
be  abrogated  by  the  sovereign  will,  either  with 
or  without  the  consent  of  both  parties,  when- 
ever the  public  good,  or  justice  to  both  or  either 
of  the  parties,  will  be  thereby  subserved.  Such 
a  remedial  and  conservative  power  is  inherent 
in  every  independent  nation,  and  cannot  be 
surrendered,  or  subjected  to  political  restraint 
or  foreign  control,  consistentlv  with  the  public 
welfare.    And  therefore  marriage,  being  muck 
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more  than  a  contract,  and  depending  essential- 
ly on  the  sovereign  will,  is  not,  as  we  presume, 
embraced  by  the  constitutional  interdiction  of 
legislative  acts  impairing  the  obligation  of  con- 
trikcts.  The  obligation  is  created  by  the  pub- 
lic law,  subject  to  the  public  will,  and  not  to 
that  of  the  parties.'  "  Id.  g  80.  Said  Story 
in  his  Conflict  of  Laws:  "It  is  rather  to  be 
deemed  an  institution  of  society,  founded  upon 
the  consent  and  contract  of  the  parties,  and,  in 
this  view,  it  has  some  pecularities  in  its  nature, 
character,  operation,  and  extent  of  obligation, 
different  from  what  belong  to  ordinary  con- 
tracts." Again:  "Marriage  is  not  a  mere  con- 
tract between  the  parties,  subject,  as  to  its  con- 
tinuance, dissolution,  and  effects,  to  their  mere 
pleasure  and  intentions.  But  it  is  treated  as  a 
civil  institution,  the  most  interestinfl:  and  im- 
portant in  its  nature  of  any  in  society."  Id. 
g  88.  "Thus,  to  say  that  marriage  is  a  con- 
tract, when  speaking  of  the  marital  condition, 
not  of  the  argeement  to  assume  it,  is,  as  we 
have  seen,  according  even  to  the  former  utter- 
ances of  most  legal  persons,  inaccurate,  since 
they  further  declare  that  it  differs  in  many  par- 
ticulars from  other  contracts.  And  when  the 
differences  are  pointed  out,  we  see  that  they 
have  covered  every  quality  of  the  marriage, 
and  left  nothing  of  contract.  All  is  submerged 
in  the  status."  Id.  §  36.  Said  Chief  Justice 
Ames  in  Dit9on  v.  Ditmn,  4  R.  I.  87:  "It  [the 
stale]  may,  except  so  far  as  checked  by  Con- 
stitution or  treaty,  create  by  law  new  rights  in, 
or  impose  new  duties  upon,  the  parties  to  these 
relations,  or  lessen  both  rights  and  duties,  or 
abrogate  them,  and  so  the  legal  obligation  of 
the  relation  which  involves  them,  altogether. 
This  it  may  do,  with  the  exception  above 
stated,  as  to  some  relations  by  law,  when  it 
wills;  declaring  that  the  legal  relation  of  mas- 
ter and  slave,  for  instance,  shall  cease  to  exist 
within  its  jurisdiction,  or  for  what  causes  or 
breaches  of  duty  in  the  relation,  this,  or  the 
legal  relation  of  husband  and  wife,  or  of  par- 
ent and  child,  may  be  restricted  in  their  rights 
and  duties,  or  altogether  dissolved  through  the 
judicial  intervention  of  its  courts." 

Sufficient  quotations  have  been  given — and 
they  might  be  multiplied— to  make  plain  the 
general  underlying  doctrine  upon  this  subject. 
The  Kentucky  cases  bearing  upon  this  ques- 
tion will  next  be  considered: 

The  case  of  Maguire  v.  Maguire,  7  Dana, 
184,  has  been  already  quoted  from.  Id  that 
case  the  question  was  as  to  the  power  of  the  cir- 
cuit court,  under  the  statute  of  1809,  to  decree 
a  divorce  in  intitum  against  a  husband  who 
was  never  domiciled  in  Kentucky.  In  his  ar- 
gument of  the  question,  Chief  Justice  Robert- 
son was  of  the  opinion  that,  "so  far  as  a  disso- 
lution of  a  marriage  by  public  authority  may 
be  for  the  public  good,  it  may  be  the  exercise 
of  a  legislative  function;  but  so  far  as  it  may 
be  for  the  benefit  of  one  of  the  parties,  in  con- 
sequence of  a  breach  of  the  contract  by  the 
other,  it  is,  undoubtedly,  judicial."  The  dis- 
tinction was  drawn  with  reference  to  the  Ken- 
tucky Constitution,  under  which  the  legisla- 
ture could  not  exercise  any  power  clearly  and 
purely  judicial,  and  deserves  attention  as  rec- 
ognizing the  legislative  power  of  absolute  dis- 
solution of  marriage,  even  by  private  act,  when 
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the  object  aimed  at  by  the  lawmaking  power 
might  be  the  public  good. 

In  BertheUmy  v.  Johvion,  8  B.  Mon.  90,  88 
Am.  Dec.  179,  Chief  Justice  Robertson  em- 
phasized the  distinction  referred  to  in  the  Ma- 
gvire  Case  between  the  functions  delegated  by 
the  Constitution  to  the  judiciary  and  prohibited 
to  the  legislature,  and  held  that  the  legislature 
might  constitutionally  authorize  the  courts  to 
grant  divorces,  on  the  ascertainment  by  them 
that  the  marriage  obligations  had  been  vio- 
lated. This  was  under  a  special  act  of  the 
legislature  enacted  subsequently  to  the  viola- 
tion for  which  the  divorce  was  authorized  to 
be  granted, — a  mode  of  procedure  which  has 
frequently  been  held  constitutional  by  the 
courts  of  other  states. 

In  Gaines  v.  Oaines,  9  B.  Mon.  295,  48  Am. 
Dec.  425,  it  appeared  that  Gaines  and  his  wife 
had  separated,  with  an  agreement  between 
Gaines  and  certain  trustees  for  his  wife,  to 
which  she  was  not  a  party,  wherebv  certain 
provision  was  made  for  her.  Some  five  years 
afterwards  she  instituted  a  suit  for  divorce,  to 
which  he  filed  a  cross  bill  alleging  five  years' 
abandonment.  Bv  supplementary  answer  to 
the  bill  he  pleaded  that  since  the  filing  of  his 
original  answer  the  legislature,  by  an  act  regu- 
larly and  legally  paseed,  after  due  notice  to 
the  wife,  had  divorced  him,  and  she  was  no 
longer  his  wife.  Nothing  further  was  done  in 
the  suit  until  after  his  death,  when  the  wife 
filed  a  bill  of  revivor,  claiming  arrearages  of 
alimony,  as  well  as  dower  and  widow^  dis- 
tributive share.  The  court,  through  Chief 
Justice  Marshall,  in  passing  upon  the  consti- 
tutionality of  the  special  act,  referred  to  the 
distinction  drawn  in  Maguire  ▼.  Maguire,  7 
Dana,  184,  and  Bertkelemy  v.  Johnson,  8  B. 
Mon.  90,  88  Am.  Dec.  179,  between  the  legis- 
lative power  of  divorce  for  the  benefit  of  the 
public,  and  the  judicial  nature  of  divorces 
granted  for  the  benefit  of  the  parties,  and  re- 
marked upon  the  characteristic  feature  of  con- 
stitutional government  in  Kentucky,  "in  which 
the  departments  of  power  are  not  only  care- 
fully distinguished  and  divided,  but  the  de- 
positories 01  power  in  each  department  are 
prohibited  from  exercising,  except  in  cases  ex- 
pres<»ly  authorized,  any  power  properly  be- 
longing to  the  others.  Can  it  be  consistent 
with  this  division  and  prohibition,"  asks  the 
court,  "that  after  one  department,  erected  for 
the  very  purpose  of  ascertaining  and  enforcing 
existing  rights  according  to  existing  laws,  had 
obtained  possession  of  the  case,  and  jurisdic- 
tion over  the  parties  and  their  rights,  by  a 
suit  regularly  before  it  in  a  form  and  for  pur- 
poses authorized  by  law,  another  department, 
not  intrusted  with  the  function  of  deciding 
upon  individual  rights  as  founded  in  existing 
laws,  prohibited  from  exercising  ludicial 
power,  except  in  a  few  instances  not  embracing 
this,  prohibited  from  passing  any  law  impair- 
ing contracts  or  their  obligations,  prohibited 
from  taking  private  property  for  public  use, 
and  having  no  pretext  of  a  right  to  take  it 
from  A  and  give  it  to  B,  may,  upon  the  appli- 
cation of  one  of  the  parties,  take  the  case  from 
the  appointed  and  selected  forum,  and  by  its 
mere  fiat  put  an  end,  not  only  to  the  contest  as 
existing  in  the  judicial  tribunal,  but  to  the 
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right  itself,  for  tbe  eDforcement  of  which  the 
party  alleging  injury  had  appealed  to  the  tri- 
bunal appointed  by  the  Constitution  and  the 
law,  for  tbe  ascertainment  of  private  rights 
and  the  redress  of  private  wrongs?^'  Pages 
800,  801,  48  Am.  Dec.  427,  428.  After  argu- 
ing that  the  power  under  discussion  would 
imply  the  further  power  to  nullifv  by  special 
act  a  judgment  already  decreed  between  the 
parties, — In  effect,  power  of  reversal  by  the 
legislature  of  judicial  decrees, — and  after  con- 
siderable argument  upon  the  failure  of  the  evi- 
dence before  the  legislature  to  establish  any 
ground  of  divorce  in  favor  of  the  man,  and 
the  evident  purpose,  by  resorting  to  tbe  legis- 
lature, to  defeat  the  wife's  claim  to  provision 
out  of  his  estate,  which  would  inevitably  have 
been  granted  in  the  pending  suit,  the  court 
thus  stated  the  question  for  decision:  ''The 
question,  as  thus  developed  by  an  analysis  of 
tbe  case,  is  not  simply  whether  the  legislalure 
may,  under  any  circumstances,  constitutionally 
enact  that  A  be  divorced  from  B,  but  whether, 
when  it  is  manifest  that  a  party,  after  having 
sought  a  divorce  in  a  judicial  tribunal,  and 
while  his  suit  is  there  pending,  abandons  that 
forum,  and  resorts  to  the  legislative  power  for 
the  sole  purpose  of  affecting  and  defeating  tbe 
legal  and  equitable  rights  of  his  wife  in  his 
property,  the  divorce  granted  by  the  legisla- 
ture on  such  application  can,  without  disre- 
garding the  division  of  powers  and  distinction 
of  departments  as  established  by  the  Constitu- 
tion, and  the  security  of  private  rights  of  con- 
tract, and  of  property  therein  granted,  be  con- 
sidered as  asserting  to  any  extent,  the  rights 
of  property  involved  in  the  question  of  divorce. 
We  are  of  opinion  that  it  cannot."  And  again 
the  question  decided  is  slated:  ''The  power  of 
prescribing  by  general  laws  what  causes  shall 
constitute  sufficient  ground  for  a  divorce,  and 
what  shall  be  tbe  consequences  of  a  divorce 
founded  upon  the  ascertainment  of  these 
causes,  is  strictly  within  tbe  legislative  compe- 
tency, and  its  exercise  is  intnisted  to  the  leg- 
islative discretion.  But  the  power  of  deciding 
upon  the  existence  of  these  causes  in  individual 
cases,  and  of  pronouncing  the  divorce  and  en- 
forcing its  legal  consequences,  is  strictly  ju- 
dicial." There  are  some  expressions  in  tbe 
opinion  indicating  that  to  some  extent  the 
court,  in  argument,  based  its  conclusion  upon 
the  theory  that,  whatever  power  the  legisla- 
ture might  have  over  the  question  of  divorce 
by  special  act,  it  could  not  change  the  right  of 
private  property  "by  a  special  act  of  divorce, 
sought  by  one  of  tbe  parties  against  tbe  con- 
sent  of  the  other,  with  tbe  purpose  or  effect 
of  operating  upon  the  rights  of  property  inci- 
dent to  tbe  marriage  relation,  as  created  and 
sustained  by  the  general  laws  applicable  to 
that  relation."  But  I  am  unable  to  conclude 
that  by  this  opinion  it  was  intended  to  deny 
the  legislative  power  over  the  institution  of 
marriage.  But,  if  it  be  true  that  in  the  case 
last  referred  to  a  disposition  was  shown  to  limit 
the  broad  doctrine  laid  down  in  the  Maguire 
Case,  an  equal  disposition  was  shown  in  a  sub- 
sequent case  to  restrict  that  limitation.  In 
Caldl  V.  Cabell,  1  Met.  (Ey.)  819,  the  husband 
and  wife  separated  by  mutual  consent.  By 
the  terms  of  the  separation,  she  was  to  be  fur- 
nished with  a  riding  horse  and  the  sum  of  $1,- 
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000;  and  it  was  agreed  in  writing  that  either 
or  both  might  apply  to  the  legislature  for  a 
divorce,  and  that  it  might  be  granted  without 
making  further  provision  for  the  wife's  sup- 
port. Upon  the  husband's  petition  to  the  leg- 
islature, setting  forth  the  facts,  it  was  enacted 
that  the  marriage  should  be  dissolved,  and  that 
they  should  be  restored  "to  all  the'rights  and 
privileges  of  unmarried  persons."  After  Ca- 
bell's death,  Mrs.  Cabell  claimed  dower,  upon 
the  ground  that  the  legislative  divorce  was  un- 
constitutional and  void,  as— First,  impairing 
the  obligation  of  a  contract,  and  therefore  in 
violation  of  both  Federal  and  state  Constitu- 
tions; and,  second,  as  being  an  exercise  of  ju- 
dicial power  by  the  legislature.  This  court 
(Judge  Stites  delivering  the  opinion)  disposed 
of  the  first  objection,  Hz.,  that  the  legislative 
divorce  impaired  the  obligation  of  a  contract, 
as  follows:  "It  has  generally  been  considered 
by  the  courts  of  this  country.  Federal  and 
state,  that  marriage,  though  in  some  respects 
a  contract,  is  not  within  the  constitutional  in- 
terdiction of  legislative  acts  impairing  the  ob- 
ligation of  contracts.  In  Dartmouth  College 
V.  Woodward,  4  Wheat.  518,  4  L.  ed.  639,  Chief 
Justice  Marshall  observed  that  the  Constitu- 
tion of  the  United  States  had  never  been  un- 
derstand to  restrict  the  general  right  of  the 
legislatures  of  the  states  to  legislate  on  the  sub- 
ject of  divorces.  And  a  similar  view  seems  to 
have  been  entertained  by  Judge  Story,  in  the 
same  case.  This  doctrine  seems  likewise  to 
have  been  acquiesced  in  by  Chancellor  Kent, 
who  concedes  'that  in  ordinary  cases  tbe  con- 
stitutionality of  the  laws  of  divorce  in  the  re- 
spective states  is  not  to  be  questioned.'  2 
Kent,  Com.  p.  108.  So.  in  Connecticut,  it  was 
held  that  legislative  divorces  for  cause  were 
constitutional  and  valid.  Starr  v.  Pease,  8 
Conn.  541.  We  are  aware  of  no  case  in  Ken- 
tucky in  which  this  question  has  been  directly 
raised  or  decided;  but  the  general  doctrine 
that  tbe  marriage  contract  is  not  within  the 
constitutional  inhibition  has  been  certainly  ap- 
proved of  by  this  court  impliedly,  if  not  di- 
rectly." After  referring  to  Maguire  v.  Mor 
guire,  7  Dana.  184,  and  Berthdemy  v.  Johnson, 
3  B.  Mon.  90,  38  Am.  Dec.  179,  the  opinion 
states  what  was  considered  to  be  the  effect  of 
Oaines  v.  Qaines:  "And  in  Qaine$  v.  Gaines, 
9  B.  Mon.  808.  48  Am.  Dec.  480,  in  which  it 
was  held  tbe  legislature  could  not,  by  special 
act  of  divorce,  sought  by  one  of  the  parties 
against  the  consent  of  the  other,  affect  preju- 
dicially the  rights  lof  property  of  the  latter 
growing  out  of,  and  incident  to,  the  marriage- 
relation,  tbe  general  power  of  the  legislature 
over  the  subject  of  divorces  and  the  contract 
of  marriage  is  not  only  not  questioned,  but  is 
virtually  conceded.  In  addition  to  these  al- 
most direct  judicial  recognitions  of  the  power 
of  the  legislature,  to  some  extent,  over  the 
marriage  relation  and  contract,  and  the  rights 
of  the  parties  incident  thereto,  and  in  corrob- 
oration of  the  correctness  of  the  doctrine  that 
tbe  power  exists,  we  have  had  'frequent  and 
rei)eated  instances  of  .its  exercise  under  the 
Constitution  of  1799,  acquiesced  in  by  the  ex- 
ecutive, and,  except  in  the  cases  referred  to, 
never  called  in  question.  Every  department 
of  government  in  this  state,  since  the  adoption 
of  the  Constitution  of  1799.  and  up  to  1850, 
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^eems  to  have  reco^ized  the  marriage  rela- 
tioD,  as  has  been  said,  '  as  an  organic  institu- 
tion, subject  to  the  sovereign  power  of  the 
state,  not  like  mere  contracts,  to  be  dissolved 
by  tbe  mutual  consent  only  of  the  contracting 
parties,  but  to  be  abrogated  by  the  sovereign 
will,  either  with  or  without  the  consent  of 
both  parties,  whenever  the  public  good,  or  jus- 
tice to  both  or  either  of  the  parties,  will  be 
thereby  subserved/  and  to  have  regarded  '  the 
-obligation  as  created  by  the  public  l&w,  sub- 
ject to  the  public  will,  and  not  to  that  of  the 
parties.'  "  That  part  of  the  opinion  in  Cabell 
y.  Cahdl,  which  argues  that  tbe  facts  did  not 
•come  within  the  rule  laid  down  in  the  Qaines 
Case,  as  showing  an  exercise  of  judicial  power 
by  the  legislature,  sheds  no  light  on  the  pres- 
ent question,  and  need  not  be  here  considered. 
The  doctrine  to  be  deduced  from  these  cases 
is  that  the  marriage  status,  or  relation  existing 
between  husband  and  wife,  is,  with  all  its  at- 
tendant rights,  subject  to  the  sovereign  power 
of  the  state.  The  relation  may  be  entirely  ab- 
rogated, and  every  resultant  right  destroyed, 
together  with  the  relation  from  which  it 
*«prung.  This  may  be  done  upon  proof  bcins 
made  of  ground  for  divorce  which  occurred 
prior  to  the  enactment  of  the  law  which  made 
it  such  ground.  This  is  upon  the  ground  that 
the  marriage  relation  and  its  attendant  rights 
are  not  included  in  the  provision  of  the  state 
•or  Federal  Constitution  as  to  laws  impairing 
the  obligation  of  contracts.  If  they  were  in- 
cluded in  such  provision,  then  it  would  follow 
necessarily  that,  wherever  a  married  couple 
might  go,  thev  would  take  with  them  the  law 
of  tbe  place  where  the  marriage  was  contracted, 
as  written  into  the  marrlaee  contract.  If  they 
aought  divorce  in  another  jurisdiction,  it  would 
be  necessary  to  prove  the  law  existent  at  the 
time  the  marriage  was  entered  into  in  the 
place  where  it  was  contracted.  And  so,  where- 
«ver  they  went,  they  would  be  governed  in 
their  relation  to  one  another  by  such  law.  both 
as  to  their  respective  rights  and  duties,  and  as 
to  their  property  rights,  notwithstanding  they 
might  be  domiciled  in  the  new  jurisdiction  im- 
mediately after  the  marriage  was  consummated, 
und  remain  so  domiciled  until  their  death.  It 
would  follow  necessarily  that  the  act  of  1846, 
^hich  took  from  the  husband  his  estate  of  free- 
4io1d  during  the  joint  lives  of  husband  and 
wife,  which  attached  to  him  upon  marriage, 
and  gave  him  in  lieu  thereof  merely  the  use 
of  the  wife's  land,  with  power  to  rent  it  for 
not  more  than  three  years  at  a  time,  and 
made  the  husband's  rights  not  subject  to  his 
<iebis,  was  unconstitutional,  both  as  to  the 
husband  and  as  to  creditors.  No  such  doc- 
trine has  ever  been  announced,  nor,  so  far 
as  I  am  informed,  been  contended  for.  It 
would  follow,  also,  that  the  act  authorizing 
:a  circuit  court  to  empower  a  married  wo- 
man to  act  as  9k  feme  eoU  was  unconstitu- 
tional. But,  as  said  by  Judge  Stites  in  the 
Cabell  Caee,  every  department  of  tbe  state  gov- 
•€rnment  seems  to  have  regarded  the  marital 
relation  as  created  by  the  public  law,  subject 
-to  the  public  will,  and  not  to  that  of  the  par- 
ties. 'The  vinculum  of  the  marriage  may  be 
-broken,  therefore,  either  by  direct  statutory 
action,  or  under  statutory  authority  given  to 
the  courts;  and  this  may  be  done  for  causes 
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antecedent  to  the  statute.  Carton  v.  Careon, 
40  Miss.  840;  BertheUmy  v.  Johnson,  8  B.  Mon. 
90,  38  Am.  Dec.  179;  West  v.  West,  2  Mass. 
228;  Bigelow  v.  Bigelow,  108  Mass.  88.  If 
the  foundation  of  the  rights  may  be  taken 
away,  with  the  result  of  the  absolute  destruc- 
tion of  such  rights  in  all  property  which  has 
not  been  lawfully  consumed  or  disposed  of 
during  the  existence  of  the  marriage,  why  can- 
not the  rights  themselves  be  altered  or  modi- 
fled  or  tasen  away  without  the  dissolution  of 
the  marriage  itself?  What  peculiar  sanctity 
attaches  to  a  marital  right  which  does  not  be- 
long to  the  institution  of  marriage?  Does  not 
the  greater  power  include  the  less?  Is  not  the 
whole  greater  than  any  of  its  parts? 

There  are,  it  is  true,  a  large  number  of 
cases,  and  numberless  dicta  which  either  state 
or  imply  a  distinction  between  the  marriage 
status  and  the  rights  of  property  which  accrue 
under  it  These  may  be  found  collated  in 
2  Bishop,  Married  Women,  §^  38-51,  and  in 
the  Tiote  to  McNeer  v.  McNecr,  19  L.  R.  A. 
256  (142  III.  888).  It  may  be  remarked  that 
the  New  York  decisions  upon  the  subject  of 
marriage  are  not  in  accord  with  those  of  most 
civiliz^  countries;  it  being  there  held  that  a 
divorce  obtained  in  another  state  against  a 
citizen  of  New  York  did  not  release  the  latter 
from  the  marriage  bond,  though  perfectly 
valid  in  the  state  which  granted  it,  and  that  a 
subsequent  marriage  of  the  man,  who,  it  was 
admitted,  had  ceased  to  have  a  wife,  was  po- 
lygamy under  the  laws  of  New  York.  Baker 
V.  People,  15  Hun,  256.  And  it  is  there  held 
that  divorce  o>Xained  by  the  wife  does  not  bar 
dower.  A  distinction  r.is  also  drawn  in  the 
cases  between  the  various  kinds  of  marital 
rights,  by  dividing  them  into  vested  and  non- 
vested  rights.  The  preponderance  of  the  de- 
cisions is  to  the  effect  that  both  curtesy  and 
dower  are  not  vested  rights,  though  it  is  diffi- 
cult to  see  upon  what  reason  the  distinction  is 
founded.  A  married  woman  has  a  present, 
fixed  capacity  and  right  of  future  enioyment 
of  an  estate  for  life  of  one  third  of  the  lands 
of  which  her  husband  is  seised.  It  is  urged 
with  some  plausibility  that  it  cannot  be  known, 
until  her  dower  is  assigned,  exactly  what 
property  will  be  assigned  to  her;  but  her  right 
to  one  third  of  what  her  husband  is  seised  of 
is  fixed.  So  of  curtesy.  It  is  claimed  that  it 
does  not  take  effect  until  after  the  death  of  the 
wife.  According  to  the  common-law  rule, 
tbis  reasoning  is  not  sound,  and  is  stated  to  be 
unsound  by  Mr.  Bishop:  for  upon  the  birth  of 
the  child  the  husband  becomes  tenant  by  the 
curtesy  initiate.  2  Bishop,  Married  Women, 
g  48.  An  estate  is  none  the  less  vested  because 
it  is  not  in  possession.  But  a  tenant  by  the 
curtesy  initiate  is  an  estate  in  possession. 
Upon  the  birth  of  the  child,  the  husband's 
freehold  estate  by  the  marital  right  becomes 
extended,  and  merged  into  a  tenancy  by  the 
curtesy  initiate,  under  which  he  holds  the 
land,  even  during  the  life  of  tbe  wife.  And 
yet  the  author  of  the  note  to  McNeer  v.  Mo- 
Neer,  19  L.  R  A.  268  (142  III.  838),  states  that 
he  has  ''been  unable  to  find  any  case  in  which 
the  power  of  the  legislature  to  defeat  tbe  right 
of  curtesy  initiate  has  been  denied,  except 
where  the  husband's  right,  which  was  held  to 
be  vested,  and  beyond  the  power  of  the  legis- 
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lature  to  destroy,  consisted  in  whole  or  io  part 
of  his  present  right  to  the  possession  and  prof- 
its of  the  wife's  estate  during  coverture."  And 
80  of  the  husband's  right  to  the  wife's  choses 
in  action.  He  has  a  right  to  bring  suit  for, 
recover,  and  reduce  them  to  possession.  They 
then  become  his.  And  yet  it  is  said  that  he 
has  not  a  vested  right  to  them,  because,  if  he 
does  not  exercise  the  right,  it  survives  to  the 
wife,  and  it  does  not  pass  to  his  executor. 
For  what  other  thing  has  a  man  a  present, 
fixed  right  to  bring  suit  and  obtain  recovery, 
to  which  he  has  not  a  vested  right?  Wherein 
is  the  husband's  freehold  by  the  marital  right 
more  a  vested  right  than  his  right  to  sue  for 
his  wife's  choses  in  action?  And  yet  an  act 
taking  away  the  husband's  right  to  recover 
the  wife's  choses  in  action  is  not  unconstitu- 
tional. Percy  v.  GoekriU,  10  U.  8.  App.  574, 
68  Fed.  Rep.  872,  4  C.  C.  A.  78.  It  is  not 
claimed  that  anv  part  of  the  wife's  property 
which  had  been  lawfully  consumed  or  lawfully 
disposed  of  during  the  continuance  of  the  mar- 
riage relation,  or  before  any  statutory  interfer- 
ence with  the  husband's  rights,  would  be  af- 
fected by  a  statute  like  the  one  under  consid- 
eration; but  it  is  insisted  that,  as  between  the 
husband  and  wife,  all  the  rights  growing  out  of 
the  marital  status  are  subject  to  the  sovereign 
will. 

In  Engh  v.  Ottmheimer,  6  Or.  281,  26  Am. 
Rep.  518,  the  plaintiff  (appellant)  was  a  mar- 
ried woman  at  the  time  of  the  adoption  of 
the  state  Constitution.  Judge  Boise,  deliv- 
ering the  opinion,  states  the  question  as  fol- 
lows: ''The  deed  from  Sebastion  to  plaintiff 
did  not  limit  the  land  to  her  use,  and  the  evi- 
dence does  not  show  that  in  her  trade  with 
Gardner  such  a  limitation  was  to  be  inserted  in 
Uie  deed.  And,  if  the  rule  of  the  common  law 
is  not  abrogated  or  modified  by  the  state  Consti- 
tution, then  W.  C.  Rugh  had  an  interest  in 
this  land  which  was  liable  to  execution  for  his 
debts.  It  becomes,  therefore,  necessary  to 
consider  how  far  the  real  estate  of  women  who 
were  married  at  the  time  Oregon  became  a 
state  was  affected  by  §  5,  art.  15,  of  the  state 
Constitution.  This  section  provides:  'The 
property  and  pecuniary  rights  of  every  mar- 
ried woman  at  the  time  of  marriage,  or  after- 
ward acquired  by  gift,  devise,  or  inheritance, 
shall  not  be  subject  to  the  debts  or  contracts 
of  the  husband.'"  After  deciding  that  the 
clause  of  the  Constitution  was  not  merely 
prospective,  and  applicable  only  to  future 
marriages,  or  property  acquired  after  the  es- 
tablishment of  the  state  government,  the  court 
continued:  *'So,  the  only  real  objection  is 
that  this  section  defeats  or  modifies  the  rights 
of  the  husband  in  his  wife's  property.  Courts 
look  with  disfavor  on  all  laws  which  are  re- 
trospective in  their  action,  where  they  devest 
vested  estates,  or  impair  the  obligation  of  con- 
tracts. It  was  by  virtue  of  the  marriage  con- 
tract that  the  husband  became,  at  common  law. 
entitled  to  the  use  of  his  wife's  land.  And  it 
was  a  fiction  of  the  common  law  that  husband 
and  wife  were  one  person,  and  the  legal  rights 
of  the  wife,  on  marriage,  become  merged  in 
the  husband;  but  this  fiction,  and  the  laws 
and  decisions  which  grew  up  under  it,  were 
becoming  modified  in  this  country  before  the 
adoption  of  our  Constitution,— the  more  ra- 
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tional  and  enlightened  maxims  of  the  civil 
law,  which  recognizes  the  rights  of  married 
women  to  property,  having  then  been  adopted 
in  many  of  the  states.  And  where  the  civil  law 
was  not  adopted,  cautious  and  judicious  par 
ents  evaded  the  rigid  rules  of  the  common  law 
by  making  ante-marital  settlements  for  the 
benefit  of  future  wives.  If  the  section  of  the 
Constitution  under  consideration,  which 
changes  the  common-law  rights  of  the  hus- 
band, is  right  and  proper  in  cases  of  future 
marriages,  or  of  property  acquired  in  future, 
it  is  also  right  and  proper  to  apply  it  to  the 
lands  of  persons  then  married,  unless  such  a 
construction  cannot  be  given  it.  Against 
such  a  construction  it  is  claimed  that  the  hus- 
band by  the  common  law  became,  on  mar- 
riage, invested  with  a  freehold  in  the  lands  of 
the  wife,  which  estate  continued  for  their  joint 
lives.  This  estate,  however,  was  conditional, 
and  subject  to  be  defeated  by  a  divorce  a 
vinculo,  Schouler,  Dom.  Rel.  p.  800.  The 
marriage  contract  out  of  which  this  estate 
arose,  was  at  common  law  one  in  which  the 
state  was  interested,  and  over  which  it  exer- 
cised legislative  control.  It  is  both  sui  generis 
and  publid  juris.  Cord,  Married  Women; 
1  Kent,  Com.  p.  418,  note  a;  Maguire  v.  Met- 
guire,  7  Dana,  183.  In  this  last  case  the  court, 
in  speaking  of  the  legislative  control  over  mar- 
riage contracts,  says:  'Marriage  being  much* 
more  than  a  contract,  and  depending  essential- 
ly on  the  sovereign  will,  is  not,  as  we  pre- 
sume, embraced  by  the  constitutional  inter- 
diction of  legislative  acts  impairing  the  obliga- 
tion of  contracts.'  In  view,  therefore,  of  the 
nature  of  the  contract  by  which  the  estate  of 
the  husband  in  his  wife's  lands  is  created,  and 
the  control  which  the  legislature  has  always- 
assumed  over  them,  we  think  that  without 
constitutional  authoritv  such  contracts  are  8ub< 
ject  to  be  altered  and  modified  by  the  legis- 
lature. But  this  section  of  the  Constitution  is 
an  expression  of  the  sovereign  will  of  the  peo- 
ple, expressed  in  their  Constitution,  and  in 
the  making  of  that  Constitution  the  conven- 
tion represented  the  sovereign  power,  and  was 
subject  to  the  control  of  no  higher  power,, 
except  the  Constitution  of  the  United  States: 
and,  if  they  judged  it  right  to  exempt  the 
lands  of  married  women  from  the  debts  and 
contracts  of  these  husbands,  they  could  do  so, 
and  the  only  question  is.  What  is  the  true- 
meaning  and  scope  of  the  section  of  the  Con- 
stitution in  question?"  In  this  case  the  court 
held  that  the  construction  given  was  not  con- 
trolled or  affected  by  another  provision  of  the 
Constitution,  that  "private  rights  shall  not  be 
affected  by  such  changes."  And  upon  this- 
question  the  court  continued:  'The  mar- 
riage relation,  affecting  the  whole  public,  and 
being  an  institution  of  society,  affecting  more 
deeply  than  anv  other  the  foundations  of  social- 
order  and  public  morals,  has  always  been  un- 
der the  control  of  the  legislature.  The  legis- 
lature can.  and  often  does,  dissolve  the  mar- 
riage relation  between  parties,  and  when  the 
relation  is  thus  destroyed  the  marital  right  to 
use  the  wife's  land,  which  is  incident  to  such 
relation,  ceases  longer  to  exist.  And  we  think 
this  right  is  not  strictly  a  private  right,  but  is 
one  which  is  incident  to  a  relation  in  which 
the  whole  community  is  interested.    We  thinks 
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therefore,  that  §  5,  art.  15,  is  not  modified  by 
§  10,  art.  18,  of  the  Constitution,  and  that  arti- 
cle 5,  §  16,  does  include  all  the  lands  owned  in 
their  own  right  by  married  women  at  the  time 
of  marriage, — whether  married  before  or  after 
Oregon  became  a  state." 

We  have  seen  that  the  legislature  of  Een 
tucky  has  twice  modified  the  life  estate  by  the 
marital  right,— once  by  direct  statutory  ac- 
tion, and  once  by  statute  to  be  made  effectual 
through  the  medium  of  the  courts,  by  au- 
thorizing them  to  enter  decrees  clothing  mar- 
ried women  with  the  powers  of  a  feme  9ole, 
No  question  has  ever  been  made  as  to  the  con- 
stitutionality of  either  statute.  On  the  other 
hand,  it  has  been  held  in  Atinll  v.  AzbiU,  92 
Ey.  154,  that  a  decree  authorizing  a  married 
woman  to  act  as  a  feme  sole  may  be  entered 
against  the  objection  of  the  husband,  and  after 
a  contest  made  by  him  against  it  in  the  courts. 
The  opinion  in  this  case,  by  Judge  Lewis, 
shows  one  of  the  grounds  of  the  application 
to  be  the  wife's  ownership  of  personal  prop- 
erty, which  of  course  had  vested  in  the  hus- 
band by  virtue  of  the  marriage,  and  of  land, 
in  which  a  freehold  estate  by  the  mariial 
right  had  vested  in  him.  Does  not  this  de- 
cree take  away  his  vested  rights,  if  any  right 
b  vested,  under  the  Constitution,  which 
springs  out  of.  or  takes  its  origin  from,  the 
marriage  relation?  If  authorized  by  such  a 
decree,  the  wife  may  by  will  defeat  her  hus- 
band's right  of  curtesy.  Qamer  v.  Wills,  92 
Ky.  386.  It  is  conceded  that,  if  we  are 
to  be  guided  by  the  mere  number  of  cases 
which  have  been  decided  upon  this  question 
the  husband's  contention  must  prevail.  But 
if  we  are  to  reach  our  conclusion  by  reasoning 
from  the  nature  of  the  marriage  relation  and 
the  principle  which  underlie  it,  it  must  be  de- 
cided in  favor  of  the  wife.  It  has  appeared  to 
me  so  plain,  from  a  careful  reading  of  the  6ta^ 
ute,  that  it  was  intended  to  be  applied  to 
existing  marriages  and  property  held  there- 
under, that  I  have  not  discussed  the  question, 
which,  indeed,  appears  to  be  conceded  in  the 
arguments  of  counsel.  Qreat  difference  of 
opmion  majr  exist  as  to  the  policy  of  the  stat- 
ute in  question.  Many  have  doubted  the  wis- 
dom of  the  enactments  giving  to  married 
women  greater  freedom  of  contract  and  dis- 
position of  their  property.  Since  the  enact- 
ment of  the  statute,  cases  have  arisen  which 
furnish  strong  argument  in  favor  of  the  view 
that  it  was  unwise  to  take  from  the  wife  the 
restraints  which,  for  her  protection,  the  com- 
mon law  had  woven  about  her.  That,  however, 
is  a  matter  for  the  discretion  of  the  legislature. 
But  I  have  never  had  a  doubt  of  the  wisdom 
of  the  particular  provision  now  under  consid- 
eration. It  has  seemed  to  me  monstrous  that 
a  brutal  husband  should  have  the  legal  right  to 
put  his  wife  to  ihe  election  of  either  leaving  him 
in  possession  of  all  her  estate,  or  assuming  the 
social  stigma  of  a  divorced  woman,  and  that, 
having  the  use  of  her  land,  he  should  have  the 
right  there  to  entertain  such  guests  as  ho  saw 
fit,  against  her  protest.  It  is  unprofitable, 
however,  to  discuss  the  wisdom  of  the  act  It 
has  been  adopted.  My  conclusion  is  that  it 
was  intended  to  take  effect  at  once,  as  to  all 
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property  held  by  virtue  of  existing  or  future 
marriages,  except  as  to  such  as  had  been  there- 
tofore lawfully  consumed  or  disposed  of,  and, 
further,  that  it  is  not  in  confiict  with  the  Con- 
stitution, for  the  reason  that  all  rights  obtained 
by  virtue  of  the  status  of  marriage  are  taken 
subject  to  the  sovereign  power  of  the  state  t& 
alter  and  modify  them.  In  my  opinion,  the 
judgment  should  be  reversed. 

Haselri^S*  J.,  dissenting: 

Our  statutes  conferred  on  the  husband,  dur- 
ing the  wife's  life,  no  estate  or  interest  in  her 
lands,  except  an  uncertain  and  contingent  use 
thereof,  with  power  to  rent  them  for  not  more 
than  three  years  at  a  tinoe;  and  even  this  rent 
went  to  the  wife  if  the  husband  died  during  the 
term.  If  the  wife  happened  not  to  avail  herself 
of  her  statutory  right  to  incumber  her  estate 
for  debts  created  for  necessaries  for  herself  or 
for  any  member  of  her  family,  including  her 
husband,  and  also  happened  not  to  avail  her- 
self (as  she  might,  even  in  opposition  to  the- 
husband's  will)  of  the  sweeping  rights  with 
which  she  may  invest  herself  under  the  statute 
empowering  her  to  act  as  a  single  woman,  then 
the  husband  might  enjoy  the  use  of  her  lands. 
It  is  a  stretch  of  legal  nomenclature  to  call 
this  an  estate  or  interest  in  lands  at  all,  and  a 
clear  confusion  of  terms  to  call  such  uncertain 
and  contingent  interest  a  vested  estate  or 
interest.  The  husband  cannot  sell  this  use, 
nor  can  his  creditors  subject  it  to  their  debts 
contracted  either  before  or  during  his  marriage. 
The  argument  of  the  cases  relied  on  in  the 
majority  opinion  finds  its  chief  support  in  the 
recited  fact  that  the  husband's  interest  in  the 
wife's  lands  may  be  sold  or  otherwise  disposed- 
of  by  him,  or  by  his  creditors.  *'It  cannot  be," 
said  the  court,  in  McNeer  v.  McNeer,  19  L.  R. 
A.  260,  142  111.  888,  894,  "that  an  interest  in 
property,  which  can  be  seized  on  execution  and 
sold  by  creditors  in  payment  of  their  debts,  is 
not  such  a  vested  interest  as  the  fundamental 
law  will  protect  from  destruction  by  retroactive 
legislation."  But,  speaking  of  the  modifica- 
tion of  the  old  law  by  the  Illinois  statute,  the 
court  said  further:  "So  long  as  she  livedo 
however,  his  interest  in  her  land  lacked  those 
elements  of  properly,  such  as  the  power  of 
disposition  and  liability  to  sale  on  execution, 
which  had  formerly  given  it  the  character  of  a 
vested  estate."  Mr.  Cooley,  in  speaking  of  the 
husband's  common-law  right  of  curtesy  initi- 
ate, says:  ''This  right  would  be  property  subject 
to  conveyance,  and  to  be  taken  for  debts;  and 
must  therefore  be  regarded  as  a  vested  right,  no 
more  subject  to  legislative  interference  than 
other  expectant  interests  which  have  ceased  to 
be  mere  contingencies  and  become  fixed."' 
Const.  Lim.  6th  ed.  p.  440.  I  may  take  occa- 
sion, when  time  permits,  to  extend  these  views» 
I  do  not  believe  any  case  can  be  found  holding 
such  a  restricted,  shadowy,  and  uncertain  use 
as  is  given  the  husband  in  his  wife's  lands  un- 
der the  Kentucky  statutes  in  force  when  th& 
parties  to  the  marriage  entered  into  that  rela- 
tion to  be  a  vested  estate  or  interest  in  lands. 

Bamanit  J.,  concurs. 
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John  W.  HAGGETT 

V, 

Frances  E.  HURLEY  et  al, 

mMe.5tf.) 

A  married  woman  cannot  form  a  part- 
nership with  her  husband  under  Uev. 
Stat  chap.  61,  S  4,  maklniir  ber  liable  for  debts 
coQtraoted  before  marrlaflre  and  those  contracted 
after  marriage  In  ber  own  name,  as  well  as  for 
her  torts  in  which  her  husband  took  no  part. 

(May  28, 1806.) 

EXCEPTIONS  by  Mrs.  Hurley  to  rulings 
of  the  Supreme  Judicial  Court  for  Enox 
County  made  during  the  trial  of  an  action 
brought  to  hold  her  liable  as  partner  in  a  busi- 
ness conducted  by  her  husband  for  goods  sold 
and  delivered  for  use  in  the  business.  ^S^- 
tained. 

The  facts  are  stated  in  the  opinion. 

MewTB.  W.  H.  F6sler  and  J.  E.  Hanley 
for  defendants. 

M€Bsr$.  C.  E.  lattlefield  and  A.  S.  Lit- 
tiefield,  for  plaintiff: 

There  is  no  state  wherein  it  is  held  that  a 
wife  cannot  enter  into  a  contract  of  partner- 
ship with  her  husband,  where  the  decisions 
have  not  been  rendered  upon  statutes  essen- 
tially narrower  and  more  restrictive  in  their 
language  than  the  statutes  of  the  state  of 
Maine. 

The  state  of  Maine  is  in  a  very  marked  de- 
gree in  its  lefirislation  in  advance  of  any  other 
state  in  the  Union,  and  there  is  no  court  whose 
decision  holding  that  a  wife  cannot  enter  into 
this  contract  would,  for  that  reason,  be  an  au- 
thority, even  tending  to  sustain  such  a  conclu- 
sion by  our  court  under  our  legislation. 

The  question  involved  is  settled  by  an  act  of 
the  legislature  passed  in  1866. 

Private  and  Special  Laws  of  Maine  1866, 
-chap.  62. 

The  act  of  1866  reads  as  follows:  "  The  con- 
tracts of  any  married  woman,  made  for  any 
lawful  purpose,  shall  be  valid  and  binding, 
and  may  be  enforced  in  the  same  .manner  as  if 
she  were  sole;  and  her  separate  property  shall 
beholden  bv  attachment,  or  levy  on  execution, 
in  any  suit  brought  to  'enforce  such  contract, 
but  she  shall  not  be  liable  to  arrest,  on  any 
writ  in  such  suit,  or  on  any  execution  issued 
on  a  ludgment  recovered  in  the  same." 

This  statute  was  condensed  at  the  time  of  the 
revision  in  1871,  and  appears  in  chap.  61,  §  4, 
of  that  revision. 

Blake  v.  Blake,  64  Me.  177. 

Upon  the  authority  of  that  case  it  is  settled 
that  a  married  woman  has  the  legal  right  to 
make  a  contract  **for  any  lawful  purpose" 
with  whomsoever  she  may  choose,  and  with 
her  husband  equally  as  with  anyone  else. 

Wentwarth  v.  Wenttcarth,  69  Me.  247. 

lA>rd  V.  Parker,  8  Allen,  127,  is  the  first  case 


MoTB.— As  to  partnership  between  husband  and 
wife  io  burineas,'  see  GllkersoD-Sloas  Commission 
Co.  V.  Salinger  (Ark.)  16  L.  K.  A.  506,  and  note:  also 
Fuller  &  F.  Co.  v.  McHenry  (Wis.)  18  L.  R.  A.  512; 
and  Vail  v.  Winterstein  (Mich.)  18  L.  R.  A.  616. 
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in  Massachusetts  holding  that  the  wife  has  no 
power  to  enter  into  a  contract  of  partnership 
with  her  husband.  It  is  practicallv  the  origi- 
nal case  in  which  this  (Question  wasaetermined 
in  this  country,  and  all  the  cases  which  hold 
that  such  a  contract  cannot  be  entered  into 
practicallv  follow  it  as  authority. 

There  is  nothing  in  the  statutes  there  dis- 
cussed that  gives  ner  the  broad  and  compre- 
hensive power  to  enter  into  any  lawful  con- 
tract. 

Lard  v.  Parker,  8  Allen,  127,  is  baaed  upon 
the  proposition  that  the  statutes  of  Massachu- 
setts do  not  authorize  the  wife  to  enter  into  a 
contract  of  any  kind  with  her  husband,  and 
for  that  reason  the  wife  could  not  enter  into  a 
contract  of  partnership. 

Fowle  V.  Torrey,  185  Mass.  89. 

In  Massachusetts  to-day,  by  virtue  of  an 
express  provision  of  the  statute,  if  a  husband 
desires  to  make  a  conveyance  to  his  wife  he 
must  employ  the  absurd  and  ridiculous  mum- 
mery of  making  a  conveyance  to  a  third  per- 
son, who  then  makes  the  conveyance  to  his 
wife. 

Porter  v.   Wakefield,  146  Mass.  27. 

Ever  since  1852  in  this  state  the  husband 
and  wife  have  enjoyed  the  common-sense 
right  against  which  nothing  but  a  common- 
law  fiction  can  be  urged,  of  conveying  directly 
to  each  other. 

Allen  V.  Hooper,  60  Me.  871. 

The  states  in  which  the  court  hold  with 
greater  or  less  deflniteness  that  the  wife  can- 
not make  a  contract  of  partnership  with  her 
husband,  or  any  contract,  are  Washington, 
Wisconsin,  Indiana.  Maryland,  Ohio.  Texas, 
South  Carolina,  Florida,  and  Arkansas,  fol- 
lowing Massachusetts. 

The  states  which  hold  that  she  may  become 
a  partner  of  her  husband  are  New  York,  Dli- 
nois,  Vermont,  Kentucky,  Missouri,  Michi- 
gan, Alabama,  and  Georgia. 

The  cases  holding  adversely  to  our  conten- 
tion are — 

Fuller  A  F,  Co.  v.  MeHenry,  88  Wis. 
573.  18  L.  R.  A.  612;  SeatUe  Bd,  of  Trade  v. 
Edyden,  4  Wash.  268.  16  L.  R.  A.  680; 
Ar'tman  v.  Ferguson.  78  Mich.  146,  2  L.  R. 
A.  848;  8pcier  v.  Onfer,  78  Mich.  85,  2  L. 
R.  A.  845;  Haas  v.  &iau>,  91  Ind.  884,  46  Am. 
Rep.  607;  Payne  v.  Thompwn,  44  Ohio  St.  205; 
Scarlett  v.  anodgraat.  92  Ind.  262;  Mayer  v. 
Soyster,  80  Md.  403;  Oarey  v.  Bumue,  20  W. 
Ya.  582. 48  Am.  Rep.  790;  Miller  y.  Marx,  66 
Tex.  182;  Howard  v.  Stephene,  52  Miss.  244; 
Owynn  v.  Qtoynn,  27  S.  C.  540. 

There  are  none  of  them  that  are  in  anv 
proper  sense  in  point  in  favor  of  defendant  a 
contention ;  from  the  Massachusetts  case 
down,  the  statutory  provisions  are  so  distinct 
and  different  that  none  of  the  Cases  have  any 
weight  in  reaching  a  conclusion  at  bar. 

ifpon  the  other  hand,  there  is  a  line  of  re- 
spectable authority  holding  distinctly,  under 
less  favorable  legislation,  that  the  wife  can 
become  a  partner  of  her  husband. 

Suau  V.  Qiffe,  122  N.  Y.  308.  9  L.  R.  A.  598; 
Hamilton  v.  Hamilton,  89  111.  850;  DreBtel  ▼. 
Lonsdale,  46  111.  App.  455;  Dunifer  v.  Jecko, 
87  Mo.  284;  SehofiOd  v.  Jonee,  85  Ga.'  828; 
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JSchlapbaek  v.  Long,  90  Ala.  525;  Wells  v.  Cay- 
vxwd,  3  Colo.  487;  SneU  v.  Stone,  23  Or.  827; 
LouisviUe  dh  N,  R.  Go,  v.  Alexander,  16  Ky. 
L.  Rep.  806. 

The  fact  that  the  controversy  at  bar  is  be- 
tween the  creditors  of  the  partnership  and  the 
partnership,  and  not  between  the  parties  to  the 
partnership  themselves,  furnishes  a  decided  dis- 
tinction which  would  authorize  us  to  maintain 
this  action  against  the  defendant,  and  charge 
her  as  a  partner,  even  though  as  between  her- 
^self  and  her  husband  it  was  not  competent  for 
her  to  enter  into  that  relation. 

iMue  V.  Bishop,  65  Vt.  575. 

A  wife  is  liable  upon  a  joint  promise  with 
her  husband. 

Strickland  v.  Hamlin,  87  Me.  81. 

The  wife  may  be  jointly  liable  with  her 
husband,  even  under  the  Massachusetts  stat- 
utes. 

Reiman  v.  Hamilton,  111  Mass.  245. 

Mr,  HLwyryn.  Ap  Rice  also  for  plain  i\fL. 

Emery.  J.,  delivered  the  opinion  of  the 
•court: 

The  important  and  decisive  question  is 
whether  a  married  woman  can  enter  into  the 
relation  of  a  business  partnership  with  her  hus- 
band, and  thus  subject  herself  and  her  sepa- 
rate estate  to  liability  for  the  partnership  debts 
•contracted  in  the  name  of  the  partnership. 
The  plaintiff,  of  course,  concedes  that  the  af- 
firmative of  this  question  is  without  support 
from  the  common  law,  and  must  be  based 
solely  on  some  enabling  statute.  He  contends, 
however,  that  it  is  fully  sustained  by  the  stat 
ute.  Rev.  Stat.  chap.  61,  g  4,  the  full  text  of 
which  is  as  follows: 

^Sec.  4.  A  husband  married  since  April  26, 
1852.  is  not  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  nor  for  those  con- 
tracted afterward  in  her  own  name,  for  any 
lawful  purpose;  nor  is  he  liable  for  her  torts 
committed  after  April  26,  1883,  in  which  he 
takes  no  part;  but  she  is  liable  in  all  such  cases: 
a  suit  may  be  maintained  against  her.  or  against 
her  and  her  husband  therefor;  and  her  prop- 
-erty  may  be  attached  and  taken  on  execution 
for  such  debts  and  for  damages  for  such  torts, 
as  if  she  were  sole;  but  she  cannot  be  arrested." 

The  "all  such  cases"  in  which  she  is  by  the 
statute  made  liable  are  three:  (1)  '*Her  debts 
contracted  before  marriage,"  (2)  '*her  debts 
contracted  afterward  [after  the  marriage]  in 
her  own  name,"  and  (8)  "her  torts  committed 
after  April  26,  1888,  in  which  her  husband 
took  no  part."  The  statute  thus  makes  a  dis- 
tinction between  her  debts  contracted  before 
and  those  contracted  after  marriage.  As  to 
the  former,  she  is  made  liable  without  restric- 
tion; as  to  the  latter  her  liability  is  confined  to 
those  contracted  "in  her  own  name."  This 
phraseology  alone  at  the  outset  should  make 
the  court  liesitate  to  declare  that  she  is  liable 
for  a  debt  contracted  after  marriage,  not  by 
her  in  her  own  name,  but  by  the  partnership 
in  the  partnership  name.  The  intention  of  the 
legislature  to  subject  her  and  her  separate  es- 
tate to  such  a  liability  is  not  clearly  apparent 
from  the  statute  in  its  present  form. 

The  plaintiff,  however,  contends  that  the 
language  of  the  present  statute  is  but  a  con- 
:SoUdati6n  of  Stat.  1866,  chap.  52,  which  reads 
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as  follows:  "The  contracts  of  any  married 
woman,  made  for  any  lawful  purpose,  shall  be 
valid  and  binding  and  may  be  enforced  in  the 
same  manner  as  if  she  were  sole."  This  stat- 
ute, read  by  itself,  may  seem  yery  broad  and 
inclusive.  Read  in  connection  with  the  whole 
body  of  the  law,  it  will  seem  less  so.  For  in- 
stance, the  statute  declares  in  the  most  unlim- 
ited terms  that  her  contracts  "may  be  enforced 
in  the  same  manner  as  if  she  were  sole, "yet 
her  husband  cannot  enforce  her  contracts  with 
him  in  any  manner.  Hobbs  v.  Hotbs,  70  Me. 
381.  Again,  a  contract  to  marry  is  ordinarily 
for  a  lawful  purpose,  but  this  statute  would 
not  empower  a  married  woman  to  make  such 
a  contract. 

No  single  statute  should  be  interpreted  solely 
by  its  own  words.  Upon  enactment  it  be- 
comes a  part  of,  and  is  to  be  read  in  connec- 
tion with,  the  whole  body  of  the  law.  Its  in- 
terpretation is  to  be  in  the  light  of  the  general 
policy  of  previous  legislation  and  of  the  long- 
established  principles  of  law  and  equity. 
There  is  a  presumption  that  by  the  new  enact- 
ment the  legislature  intended  some  progress 
along  the  line,  and  did  not  intend  any  reversal, 
of  such  established  policy  and  principles.  No 
new  statute  will  be  construed  as  intending  such 
a  reversal  unless  that  intent  unmistakably  ap- 
pears. Landers  v.  Smith,  78  Me.  212;  &ttm- 
mings  v.  Eherett,  82  Me.  260. 

That,  under  the  statute  of  1866,  a  married 
woman  may  make  a  contract  with  her  husband, 
need  not  be  questioned  here.  That  such  an 
authority  to  make  contracts  includes  the 
power  to  enter  into  the  relation  of  a  business 
partnership  with  her  husband,  so  as  to  subject 
herself  and  her  separate  estate  to  partnership 
liability,  is  more  questionable.  A  business  part- 
nership between  husband  and  wife  is  scarcely 
within  the  strict  letter  of  the  statute.  The 
term  "contract,"  in  its  ordinary  legal  sense, 
implies  two  opposite  parties,  or  two  opposite 
sets  of  parties.  Each  has  in  the  subject-mat- 
ter of  the  contract  a  right  distinct  and  differ- 
ent from  that  of  the  other.  Indeed,  so 
marked  is  the  difference,  the  ri^ht  of  the  one 
is  the  duty  of  the  other.  If  one  is  the  vendor, 
the  other,  as  to  the  same  subject-matter,  is  the 
vendee.  If  one  is  bailor,  or  employer,  or 
creditor,  the  other  is  bailee,  or  employee,  or 
debtor.  Again,  a  legal  contract  implies  a 
right  of  action  at  law  for  its  breach.  The 
law  of  contract  was  first  developed  through 
the  allowance  of  actions  for  the  breach.  A 
right  of  action  is  often  the  test  of  the  exist- 
ence of  a  leffal  contract.  Without  such  right 
it  is  difficult  to  conceive  of  a  binding  con- 
tract. Neither  in  a  contract  nor  in  the  part 
ownership  of  property  is  there  any  idea  of 
community  of  Interest,  nor  any  idea  of  an 
entity  apart  from  the  individual  contractors  or 
owners.  The  right  or  interest  of  each  part 
owner  is  separate  and  distinct  from  that  of  the 
others. 

Partnership  is  often  called  a  contract,  as 
marriage  is  often  spoken  of  as  a  contract;  but 
it  is  rather  a  relation,  a  status,  somewhat  as 
marriage  is  a  relation  or  status.  T.  Parsons, 
Partn.  §  101. 

In  a  partnership  there  are  no  opposite  parties 
with  separate  and  different  interests  in  the  sub- 
ject-matter of  the  partnership.   There  is  a  com. 
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munity  of  right  and  iDterest  Neither  partner 
owns  any  proportional  part  of  any  article  of 
partnership  property.  Each  has  dominion 
over  the  whole  article,  and  over  the  entire 
partnership  property.  Upon  the  death  of 
either  partner  this  dominion  remains  in  the 
suryivors.  So  long  as  the  partnership  con- 
tinues, no  right  of  action  at  law  exists  between 
partners  as  to  any  partnership  preperty  or 
transaction.  Much  like  marriage  partners, 
business  partners  are  left  to  adjust  themselves 
to  one  another  as  best  they  can  until  they  call 
upon  the  courts  to  dissolve  the  relation  and  ad- 
minister the  estate.  Again,  in  a  partnership 
there  is  a  notion  of  an  entity  apart  from  indi- 
vidual partners.  In  the  Roman  law  the  part- 
nership was  known  as  "societas."  There  is 
individual  property  and  partnership  property. 
A  partner  may  owe  the  partnership  and  vice 
versa.  A  partnership  usually  has  dealing  and 
keeps  accounts  with  each  partner.  In  those 
jurisdictions  where  the  Roman  law  is  the  basis 
of  the  jurisprudence,  the  entity  of  the  partner- 
ship is  frankly  recognized,  and  actions  are  al- 
lowed between  the  partner  and  the  partnership. 
Pitcher's  Succession,  39  La.  Ann.  862;  Liver- 
pool, B.  d:  B.  P,  Nav.  Co,  v.  Agar,  14  Fed. 
Rep.  615. 

In  common-law  jurisdictions  this  entity  is 
acknowledged,  at  least  in  equity,  and  to  some 
extent  at  law,  in  spite  of  the 'technical  rule 
that  no  action  at  law  can  be  maintained  be- 
tween a  partner  and  a  partnership.  Pooley  v. 
IMrer,  L.  R  5  Ch.  Div.  458;  Curtis  v.  Hol- 
lingshead,  14  N.  J.  L.  402,  410;  Walker  v.  Wait, 
50  Vt.  668. 

As  to  the  character  of  the  partnership  rela- 
tion, see  also  Dwinel  v.  Stone,  80  Me.  884; 
Woodward  v.  Cowing,  41  Me.  9,  66  Am.  Dec. 
211. 

It  seems  apparent  that  there  is  much  differ- 
ence between  the  partnership  relation  and  the 
ordinary  contract.  So  far  as  partnership  is  a 
contract,  it  is  sui  generis^  and  is  not  necessarily, 
or  even  ordinarily,  brought  to  the  mind  by  the 
use  of  the  term  * 'contract."  The  legislature, 
in  using  the  word  "contract"  in  this  statute  of 
1866,  without  further  definition  or  expression, 
has  not,  we  think,  expressed  in  terms  an  intent 
to  authorize  a  married  woman  to  enter  into  a 
business  partnership  with  her  husband.  But, 
however  unrestricted  the  term  in  the  original 
statute,  it  should  be  noticed  that  in  the  revi- 
sion (Rev.  Stat.  chap.  61,  §  4)  the  term  is  ex- 
pressly restricted  to  contracts  in  her  own  name. 
This  restriction  clause  would  seem  to  exclude 
contracts  made  in  the  name  of  the  partnership, 
or  in  any  other  name  than  her  own.  The 
plaintiff's  proposition  certainly  falls  outside  of 
the  strict  letter  of  the  present  statute. 

Is  such  an  authority  within  the  spirit  of  the 
statute? 

To  determine  this  question  we  shall  consider 
the  rules  and  reasons  of  the  anterior  law.  the 
character  and  trend  of  its  successive  modifica- 
tions, and  the  reasons  for  them,  and  the  course, 
purpose,  and  policy  of  legislation  upon  the 
subject.  If  the  purpose  of  a  course  of  legisla- 
tion can  be  perceived,  it  is  always  to  be  pre- 
sumed that  the  legislature  intends  to  further 
that  purpose,  rather  than  to  abandon  it. 

Before  the  recent  statutes  it  had  been  for 
more  than  a  thousand  years  the  settled  legal 
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policy  of  the  Teutonic  nations,  at  least,  to  ex- 
elude  a  married  woman  from  all  participation 
in  business  affairs.  The  husband,  upon  the 
marriage,  took  over  all  her  personal  property, 
and  the  use  of  her  real  estate  for  his  life.  He 
became  responsible  for  her  support,  her  debts, 
and  her  torts.  She  was  not  responsible  for 
any  debts,  nor  for  any  torts  committed  by  her 
under  her  husband's  influence.  There  was,  of 
course,  for  this  rule,  a  reason,  which  seemed 
sufficient  for  centuries.  There  is  no  warrant 
for  saying  that  this  reason  was  in  the  harsh- 
ness or  selfishness  of  the  male  sex,  or  in  any 
desire  to  exploit  the  female  sex.  Though  in 
early  times  manners  were  ruder,  and  life 
harder,  the  family  and  marital  affections  do 
not  appear  to  have  been  weaker.  The  strength 
of  these  among  the  Teutonic  races,  as  com- 
pared with  their  weakness  under  the  liberal 
marriage  laws  of  the  Roman  empire,  excited 
the  admiration  of  the  historian.  The  reason 
appears  to  be  in  the  almost  instinctive  desire 
to  insure  the  unity, — the  singleness  of  the 
family. 

There  is  a  general  consensus  of  opinion  that 
the  family  existed  before  the  state,  and  that 
autocratic  family  government  was  the  first  of 
all  forms  of  government.  It  seems  to  have 
been  regarded  as  an  axiom  by  publicists  for 
centuries  that  the  family  was  the  basis  of  the 
state,  and  that  the  destruction  of  the  family 
would  be  the  destruction  of  the  state.  To  in- 
sure the  unitv'and  preservation  of  the  family, 
there  seemed  to  be  thought  necessary  a  com- 
plete identity  of  interests,  and  a  single  bead 
with  control  and  power.  The  husband  wa» 
made  that  head,  and  given  the  power,  and  iiv 
return  was  made  responsible  for  the  mainte- 
nance and  conduct  of  the  wife.  To  prevent 
any  clashing  of  interests  between  husband  and 
wife,  to  prevent  any  divisions  or  separations 
in  the  family,  the  wife  was  disqualified  during- 
coverture  from  having  any  business  interests, 
and  from  subjecting  her  personal  estate  to  the 
claims  of  creditors.  Such  at  least  was  the 
common  law. 

This  policy  or  rule  undoubtedly  worked- 
hardship  in  individual  cases.  Some  husbanda 
were  incompetent;  some  were  beyond  the  seas; 
some  exercised  rigidly  their  marital  authority 
over  the  property  of  the  wife,  but  did  not  ap 
ply  it  to  her  support.  The  courts  of  equity 
began  early  to  relieve  and  guard  against  these- 
hardsbips  by  recognizing  trusts  for  married 
women,  by  recognizing  her  conveyances,  and 
even  her  contracts  when  clearly  necessarv  for 
her  support  in  the  absence  of  her  husband,  by 
refusing  aid  to  the  husband  in  recovering  the 
wife's  property  until  he  create  a  trust  fund 
for  her  maintenance,  and  by  other  means. 
The  doctrine  of  the  wife's  separate  estate  thus 
grew  up  in  equity,  and  was  cherished  by  the 
courts,  but  rather  to  insure  the  wife's  support 
under  the  law  than  to  weaken  the  law.  Every 
attempt  of  the  husband  or  of  third  parties  io 
charge  this  separate  estate  was  resisted.  The 
wife  was  not  allowed  to  charge  it  unless 
clearly  for  her  own  benefit.  The  idea  of  any 
legal  relation  between  husband  and  wife 
other  than  that  of  marriage  was  not  enter- 
tained. 

In  late  years  the  legislatures  have  recognized 
these  equitable  doctrines,  and  have  modified 
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the  law,  presumably  id  the  same  direction,  and 
for  the  same  purpose,  to  more  fully  insure  the 
maintenance  of  the  married  woman.  An  ex- 
amination of  the  course  of  legislation  in  this 
state  will  show  this  to  be  the  general  purpose. 
The  first  statute  was  §  9,  chap.  57,  Laws  1821, 
-which  empowered  the  court  to  authorize  the 
wife  to  make  contracts  in  her  name,  and  sue  in 
her  name,  during  the  time  her  husband  may 
have  abandoned  her,  and  absented  himself 
from  the  slate.  In  1841,  by  Rev.  Stat.  chap. 
87,  §  29.  this  former  statute  was  made  to  in- 
clude the  case  of  a  wife  whose  husband  was  in 
the  sute  prison.  By  §  81  of  the  same  act  the 
land  damages  for  land  of  the  wife  taken  under 
eminent  domain  were  to  be  secured  to  the 
wife's  separate  use.  By  §§  81  and  32  it  was 
provided  that  a  married  woman  coming  into 
the  state  without  her  husband,  he  never  hav- 
ing lived  with  her  in  this  state,  should  have 
power  to  contract  as  if  sole  until  his  arrival 
and  resumption  of  his  marital  rights.  The 
act  of  1844  (chap.  117)  was  entitled  **An  Act 
to  Secure  to  Married  Women  Their  Rights  in 
Property."  Section  I  provided  that  a  married 
woman  could  become  seised  and  possessed  of 
property  in  her  own  name,  provided  the  same 
did  not  come  in  any  way  from  her  husband. 
Section  2  provided  that  when  a  woman  pos- 
sessed of  property  married,  the  property  should 
continue  hers  as  her  separate  property,  exempt 
from  liability  for  the  debts  of  the  husband. 
Section  3  authorized  the  wife  to  release  to  the 
husband  the  control  of  the  property,  and  the 
right  to  dispose  of  the  income  "for  their  mu- 
tual benefit."  By  SUt.  1847,  chap.  27,  the 
wife  was  allowed  to  acquire  property  from  her 
liosband  except  as  agamst  his  creditors.  By 
^tat.  1848,  chap.  73,  she  was  granted  the  right 
to  use  all  processes  to  enforce  and  defend  her 
rights  of  property  under  the  statute  of  1844. 
By  §  8  of  tbe  same  statute  she  was  authorized 
to  dispose  of  her  estate  by  will,  and  if  sbe  died 
intestate  her  estate  was  to  descend  to  her  heirs. 
By  Stat.  1852,  chap.  227,  she  was  empowered 
to  dispose  of  her  separate  estate,  acquired  un- 
der former  acts,  in  her  own  name,  as  if  un- 
married. By  statute  of  same  vear  (chap.  291) 
tbe  husband  was  freed  from  liability  for  his 
wife's  debts,  though  he  might  still  be  joined  in 
the  suit  against  her.  The  wife  could  defend 
alone  or  with  her  husband,  but  was  to  be  free 
from  arrest.  By  Stat.  1855,  chap.  120.  she 
was  again  authorized  to  convey  her  separate 
estate  by  her  separate  deed.  In  1856,  how- 
ever, by  chapter  250,  this  right  of  conveyance 
was  restricted  to  property  not  acquired*  from 
her  husband  or  his  relatives.  As  to  such  estate 
the  joinder  of  the  husband  was  required.  By 
Stat.  1857,  chap.  59,  she  was  authorized  to  re- 
ceive and  sue  for  the  wages  of  her  personal 
labor  performed  for  others  than  her  own  fam- 
ily. Rev.  Stat.  1857,  chap.  61,  §  6,  of  the 
same  year  authorized  marriage  settlements. 
By  Stat.  1802,  chap.  148,  she  was  authorized 
to  engage  in  business  upon  her  own  account, 
and  her  contracts  therein  were  made  binding 
and  enforceable  against  her  separate  prop- 
erty, but  the  husband  and  his  property  were 
to  l>e  exempt  from  liability  therefor. 

By  Stat.  1863,  chap.  214,  she  was  authorized 
to  take  and  hold  property  from  her  husband  as 
flecurity  for  a  bona  fide  debt,  or  for  payment 
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for  money  actually  loaned.  Next  came  the 
statute  of  1866,  which  has  been  quoted  in  the 
early  part  of  this  opinion,  and  upon  which 
the  plaintiff  relies.  The  next  statute  was  that 
of  1876  (chap.  112),  granting  the  wife  all  pro- 
cesses for  the  defense  of  her  property  and  perr 
sonal  rights  without  control  by  her  husband. 
By  Stat.  1883.  chap.  207,  the  husband  was 
freed  from  liability  for  his  wife's  torts  in 
which  he  took  no  part  The  statute  of  1889 
(chap.  176)  limited  the  necessity  of  the  hus- 
band's joinder  in  conveyances  to  property  con- 
veyed by  him  directly  to  his  wife.  Here  leg- 
islation upon  the  subject  has  apparently  come 
to  an  end. 

The  main  purpose  running  through  all  this 
legislation  seems  to  have  been  to  enable  a 
married  woman  to  acquire,  hold,  and  dispose 
of  a  separate  property,  a  property  which 
should  be  entirely  free  from  her  husband's 
control.  This  purpose  is  made  more  mani- 
fest from  the  revisions  of  the  statutes  since 
1866.  If  the  statute  of  1866  was  intended 
to  have  the  sweeping,  comprehensive  effect 
claimed  for  it  by  the  plaintiff,  it  must  have 
been  understood  to  have  superseded  all  the 
previous  legislation  designed  to  enlarge  a 
married  woman's  rights  and  powers.  The 
previous  enlarging  acts  would  have  been  re- 
garded as  obsolete,  and  dropped  from  the 
statute  book  upon  its  revision.  But  this  does 
not  seem  to  have  been  the  understanding  of 
the  legislature.  We  find  nearly  all  these  prior 
statutes  twice  re-enacted  in  the  revisions  of 
1871  and  1888,  and  they  are  still  upon  the  stat- 
ute book.  Rev.  SUt.  chap.  61,  ^8  1-5,  7-10. 
The  statute  of  1866  reappears  in  g  4,  which  en- 
acts that  a  married  woman  shall  be  liable  for 
all  her  debts  contiacted  before  marriage,  and 
for  those  contracted  afterwards  "in  her  own 
name  for  any  lawful  purpose."  The  words 
**in  her  own  name"  were  not  in  the  act  of  1866. 
and  seem  to  have  been  added  to  bring  that  act 
into  harmony  with  preceding  acts.  They 
seem  to  limit  her  power  to  contract  to  such 
contracts  as  she  may  make  in  her  own  name. 
While  mere  consoliaation  or  condensation  of 
the  languai^e  of  a  statute  in  revision  is  not  to 
be  presumed  to  indicate  a  change  of  meaning, 
the  addition  of  restrictive  words  not  found  in 
the  original  statute  mav  indicate  an  intention 
or  understanding  that  the  statute  is  restricted 
in  its  effect.  The  words  "in  her  own  name" 
seem  to  indicate  that  the  wife's  power  to  con- 
tract is  not  unlimited;  that  it  is  confined  to  her 
separate  business  or  estate.  The  legislature, 
by  twice  re-enacting  most  of  the  former  stat- 
utes, and  by  using  the  words  '*in  her  own 
name"  in  the  revisions,  has  certainly  indicated 
that  it  did  not  understand  that  all  disabilities 
and  restrictions  upon  married  woman  were  re- 
moved by  the  act  of  1866.  While  the  legisla- 
tive construction  of  a  statute  is  not  binding 
upon  the  court,  it  is  entitled  to  great  respect. 

In  enacting  these  statutes  the  legislature  was 
aware  that  they  could  not  be  extended  by  im- 
plication, but  would  be  construed  strictly  as 
in  derogation  of  the  common  law,  and  as 
modifying  a  long-approved  policy.  Such  was 
the  settled  rule  of  construction  in  this  state 
when  the  statute  of  1866  was  passed.  Swift  v. 
Luce,  27  Me.  285;  Newbegin  v.  Langley,  39  Me. 
200,   63  Am.  Dec.   612;  Brookings  v.   White, 
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49  Me.  479.  It  has  since  been  emphatically 
affirmed  in  Hobbs  v.  Hciths,  70  Me.  881,  and 
Cummings  ▼.  EtereU,  82  Me.  260. 

In  view  of  this  familiar  rule  of  construction, 
it  would  be  reasonable  to  expect  that  if  the 
legislature  really  intended  the  act  of  1866,  as 
recast  in  the  Revised  Statutes,  to  extend  be- 
yond the  contract  of  a  married  woman  in  her 
own  name,  and  to  include  the  power  of  enter- 
ing into  a  business  partnership  with  her  hus- 
bfmd,  to  contract  in  a  firm  name,  and  to  sub- 
lect  herself  and  her  separate  estate  to  all  the 
incidents,  risks,  and  liabilities  of  such  a  rela- 
tion, it  would  have  used  language  more  point- 
edly indicating  such  an  intention.  Up  to  that 
time  the  policv  of  the  legislature  had  been  to 
insure  the  maintenance  of  the  wife  and  the  se- 
curity of  her  separate  property  from  her  hus- 
band's control,  following  out  the  equities  sug- 
gested by  the  courts.  There  was  manifest^ 
no  intention  to  interfere  in  ahy  other  respect 
with  the  marriage  relation,  except  to  free  the 
husband  from  liability  for  his  wife's  debts  or 
torts.  The  husband  was  still  left  the  head  of 
the  family,  with  the  duty  of  support,  and  the 
right  to  direct  the  family  life.  The  impor^ 
ance  of  family  unity  was  still  recognized. 
Though  husband  and  wife  might  each  have 
separate  property  or  business  interests,  this  was 
for  the  protection  of  the  wife  against  the  mis- 
feasance or  nonfeasance  of  the  husband  as  to 
his  duty. 

There  seems  to  be  an  incongruity  between 
this  policy  of  the  legislature  and  the  incidents 
of  the  partnership  relation,  and  also  an  incon- 
gruitv  between  these  and  the  incidents  of  the 
marriage  relation.  In  a  partnership  all  the 
partners  are  equal  in  power  and  liability.  A 
partnership  acting  through  one  partner  may 
commit  torts  as  well  as  make  contracts,  and 
each  partner  may  thus  be  made  liable  for  torts 
as  well  as  debts  caused  by  another  partner. 
By  entering  into  a  business  partnership  with 
her  husband  the  wife  practically  subjects  her 
separate  property  and  herself  to  liability  for 
debts  and  torts  caused  by  him,— the  very  lia- 
bility the  legislature,  as  well  as  the  court,  had 
been  striving  to  prevent.  Ordinarily,  the  hus- 
band would  in  fact  carry  on  the  business,  and 
by  reason  of  his  position  as  husband  would 
have  an  influence  over  his  partner  and  the 
business  not  justified  by  any  superior  business 
capacity.  The  partnership  relation  could  not 
be  kept  distinct  from  the  marriage  relation. 
The  business  partners  could  not  forget  they 
were  also  husband  and  wife.  The  essential 
element  of  perfect  equality  between  business 
partners  could  not  exist.  The  wife  would  be 
at  a  disadvantage.  The  husband  would  still 
be  the  head  of  the  family,  with  marital  author- 
ity. The  assent  he  could  not  win  from  his 
business  partner,  he  might  extort  from  his 
wife.  The  result  might  often  defeat  the  very 
purpose  of  the  enabling  statutes. 

True,  it  may  be  best  for  the  family  and  the 
state  that  the  wife  be  permitted  to  enter  into 
this  additional  relation  with  husband,  and  be 
subject  to  all  its  consequences.  If  we  thought 
the  legislature  had  clearly  intended  such  an  al- 
most revolutionary  change  in  the  law  of  hus- 
band and  wife,  we  should  not  assume  to  ques- 
tion its  wisdom;  but,  in  view  of  all  the  fore- 
going considerations,  until  it  uses  language 
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more  explicit  upon  this  point  than  it  has  here- 
tofore used,  we  cannot  think  that  such  was  it» 
intention. 

The  plaintiff's  counsel  cites  the  cases  of 
Blake  v.  Blake,  64  Me.  177.  and  Wentwarth  v. 
Wmtworth,  69  Me.  247.  and  especially  the  lan- 
guage of  the  opinion  in  the  former  case,  as  in- 
consistent with  the  construction  here  put  upon 
the  statute.  We  do  not  find  in  either  case  an 
expression  of  an  opinion  that  the  word  "con- 
tract" in  the  statute  includes  a  business  part- 
nership between  husband  and  wife.  That 
point  evidently  was  not  in  the  mind  of  the- 
court.  We  make  no  decision  here  inconsist- 
ent with  those  decisions  or  opinions.  We  do 
not  decide  that  a  wife  may  not  make  a  valid 
contract  with  her  husband,  nor  that  she  may 
not  join  with  her  husband  in  contracts  with 
other  parties,  nor  that  she  may  not  become  a^ 
surety  for  her  husband,  nor  that  she  may  not 
make  contracts  through  him  as  her  agent.  Al> 
these  might  be  contracts  "in  her  own  name." 

Both  counsel  with  commendable  diligence 
have  made  exhaustive  citations  of  cases  in 
other  states.  Such  citations  are  of  less  assist- 
ance in  the  interpretation  of  statutes  than  in 
ascertaining  general  legal  principles.  Since 
our  legislature  does  not  appear  to  have  adopted 
any  statute  of  another  state  which  has  been 
construed  by  the  courts  of  that  state,  but  to 
have  legislated  independently,  those  decisiona 
should  not  very  much  influence  us  in  endeavor- 
ing to  ascertain  the  true  intent  of  our  own  leg- 
islature. Apart  from  any  difference  in  the 
phraseology  of  the  statutes  of  the  various  states^ 
there  may* be  wide  differences  in  the  history, 
in  the  general  legislative  and  judicial  policv, 
and  in  the  habit  of  judicial  interpretation  in 
the  different  states,  so  that  the  opinions  of 
their  courts  as  to  the  intent  of  their  legislatures 
might  not  indicate  the  in  tent  of  our  legislature,, 
even  when  they  use  similar  language.  Still 
it  may  be  instructive  to  briefly  survey  some  of 
the  cases  cited  by  plaintiff's  counsel  as  antag- 
onistic to  our  interpretation. 

The  only  case  necessarily  and  expressly  af- 
firming the  plaintiff's  contention  is  Suau  v. 
Gaffe,  122  N.  Y.  808,  9  L.  R.  A.  593.  But  that 
decision  was  by  four  justices  againt  three  in 
the  second  division  only  of  the  court  of  ap- 
peals. The  narrowness  of  the  majority  de- 
tracts from  the  authority  of  the  decision.  In 
the  other  cases  cited  there  were  other  elements, 
not  present  in  this  case,  which  were  consid- 
ered, and  made  to  a  large  degree  the  basis  of 
the  decisions,  especially  the  element  of  estop- 
pel. These  will  appear  in  an  examination  of 
the  cases.  In  Lane  v.  Bishop,  65  Yt.  675,  the 
wife  held  herself  out  as  a  partner  of  her  hus- 
band in  running  the  hotel.  The  goods  were 
sold  upon  her  credit,  and  she  personally 
promised  to  pay  for  them.  The  court  prac- 
tically held  that  she  was  estopped  from  deny- 
ing her  liability.  The  court  said  a  wife  could 
not  be  allowed  to  conduct  a  partnership  in 
which  her  husband  was  a  secret  or  open  part- 
ner, to  frequently  receive  all  the  benefits  to  be 
derived  therefrom,  and  escape  all  liabilities. 
The  case  of  Louisville  <St  N.  R.  Co.  v.  AUxan- 
der,  16  Ky.  L.  Rep.  306,  is  briefly  reported, 
but  the  wife  seems  to  have  been  held  liable 
upon  the  ground  that  she  had  held  herself  out 
as  a  partner.    The  language  of  the  court  is: 
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*'8he  cannot  say  to  the  world,  'I  am  Interested 
in  this  business  venture  with  my  husband,  and 
my  property  is  therefore  pledged  to  the  pay- 
ment of,the  partnership  debts/  and  then  escape 
liability."  In  Sneil  v.  Btone,  28  Or.  827,  the 
wife  carried  on  the  business  in  her  own' name, 
but  her  husband  was  interested  in  the  business, 
and  so  informed  the  plaintiffs  upon  their  In- 

?uiry  about  the  time  the  account  was  opened. 
Tpon  this  ground  the  husband  was  held  liable. 
The  wife  made  no  defense,  confessing  her  lia- 
bility on  her  own  contract  made  in  her  own 
name.  In  Dunifer  ▼.  Jecko,  87  Mo.  284,  the 
husband  and  wife  sued  as  co-owners  and  copart- 
ners in  a  newspaper.  The  defendant  raised 
the  point  they  could  not  sue  as  partners,  but, 
inasmuch  as  be  had  dealt  with  them  as  part- 
ners, and  had  been  allowed  a  set-off  against 
them  as  partners,  it  was  held  that  he  could  not 
now  complain  as  to  the  joinder;  but  even  this 
much  was  only  held  by  three  Justices  against 
two.  Dresul  v.  Lonsdale,  46  111.  App.  454, 
was  an  action  by  husband  and  wife  for  board. 
The  defendant  insisted  that  the  action  should 
have  been  by  the  wife  alone.  The  court  held 
that  it  could  make  no  difference  to  the  defend- 
ant whether  the  action  was  by  one  or  both, 
since  the  judgment  would  in  this  case  be  a  bar. 
The  court  said  briefly  and  Mter  that,  because 
husband  and  wife  could  contract  with  each 
other,  they  could  form  a  business  partnership. 
EamiUan  v.  Hamilton,  89  111.  850.  contains 
dicta  only.  In  Schofield  v.  J<me9,  85  Ga.  816, 
Jones  and  wife  were  part  owners  of  an  hotel, 
and  as  such  gave  joint  promissory  notes.  The 
wife  pledged  some  of  her  separate  property  as 
collateral  security  for  these  notes.  It  was  held 
that  her  pledge  was  binding  on  her.  In 
Sehlapback  v.  Long,  90  Ala.  525,  the  action 
was  on  a  judgment  against  husband  and  wife 
as  partners  in  an  hotel  business.  The  hus- 
band had  held  himself  out  to  the  creditor  as  a 
partner.  Held,  that  by  reason  of  such  holding 
out,  and  because  of  the  judgment  recovered 
against  him  as  such  partner,  he  was  now  es- 
topped from  denying  the  partnership.  In 
WelU  y.  Camwood,  8  Colo.  487,  the  action  was 
ejectment,  and  the  question  was  simply  whether 
a  husband  could  convey  to  his  wife.  The  court 
adopted  the  liberal  expansive  rule  of  construc- 
tion. 

On  the  other  hand,  the  following  cases  are 
cited:  Lord  v.  Parker,  8  Allen,  127;  Artman 
V.  Ferguson,  78  Mich.   146,  2  L.  R.  A.   848; 


VailY,  Winterstein,  94  Mich.  281,  18  L.  R.  A. 
515;  Eaaa  v.  Shaw,  91  Ind.  884,  46  Am.  Rep. 
607;  Payne  v.  Thompson,  44  Ohio  St.  192; 
FulUr  A  F.  Co.  v.  MeHenry,  88  Wis.  573, 18  L. 
R  A.  572;  Gilker9onSlo8S  Commisnon  Co,  v. 
Salinger,  56  Ark.  294, 16  L.  R.  A.  526;  Mayer  v. 
Soyiter,  80  Md.  402;  Rowardv,  Stephens,  52  Misa 
244;  Miller  v.  Marx,  65  Tex.  182;  Salinas  v. 
Turner,  88  8.  C.  281;  American  Mortg,  Co.  v. 
Owens,  25  U.  S.  App.  659,  72  Fed.  Rep.  219, 
18  C.  G.  A.  518.  The  plaintiff  insists  that 
these  cases  are  not  in  conffict  with  his  propo- 
sition, since  in  all  the  statutes  interpreted  was 
restrictive  language  indicatinff  an  intention  to 
limit  the  power  of  contract  oy  a  wife  to  her 
separate  property,  or  to  her  separate  business 
affairs. 

He  assumes  that  there  is  no  such  restrictive 
language  in  our  statute.  As  already  intimated, 
we  do  not  think  this  assumption  is  wellfounded. 
There  is  one  restrictive  clause  at  least.  A 
married  woman's  contract,  to  be  binding,  must 
be  "in  her  own  name."  Is  not  this  a  concise 
mode  of  saying  that  her  contract  must  concern 
her  own  separate  property,  her  own  separate 
business?  It  could  hardly  mean  the  mere  out- 
ward form  or  name  of  the  contract.  It  must 
have  referred  to  its  character,  its  substance. 
We  do  not  see  such  a  dissimilarity  between 
the  substance  of  the  statutes,  as  the  plaintiff 
claims  there  is. 

There  is  one  late  case,  however,  which  goes 
to  the  extreme  against  the  plaintiff's  propo- 
sition,—fi^a«/^  Bd.  of  Trade  v.  Bayden,  4 
Wash.  268,  16  L.  R.  A.  580.  The  statute  was 
as  follows:  "8ec.  2406.  Contracts  may  be 
made  by  a  wife  and  liabilities  incurred,  and 
the  same  be  enforced  by  or  against  her  to  the 
same  extent  and  in  the  same  manner  as  if  she 
were  unmarried."  The  term  '•contract"  in  this 
statute  is  certainly  unrestricted  by  anything  in 
the  context.  The  action  was  against  Mrs. 
Hayden  to  charge  her  as  a  partner  in  her 
husband's  firm  of  J.  P.  Hayden  &  Co.  The 
court,  in  an  elaborate  opinion,  held  that  the 
partnership  relation  between,  husband  and  wife 
was  not  within  the  spirit  of  the  statute.  Only 
one  justice  out  of  five  dissented.  The  plaintift 
suggests  that  the  "community"  law  of  the  state 
influenced  the  decision,  but  the  opinion  seems, 
to  arrive  at  its  result  in  spite  of,  rather  than 
on  account  of,  the  '^community"  law. 

Motion  and  exceptions  sustained. 
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1 «   The  right  of  a  ct'editor  of  a  corpora- 


I  tlon  to  proceed  individually  a^rainfit  stockbold* 
era  la  merged  in  a  decree  obtained  by  such  credi- 
tor Id  another  state  in  a  court  of  competent 
Jurisdiction,  directing  the  collection  of  such 
claims  by  a  receiver. 
2«  A  receiver  to  whom  a  court  of  com- 
potent  Jurisdictioii  orders  the  pay- 
ment of  aaeesemente  b^  stoclcbolderB  has  do 
authority  to  consent  to  a  decree  in  another  state 


NOTB.— For  powers  of  recelvRr  outside  of  the  ju- 1  815;  Baldwin  y.  Hosmer  (Mich.)  26  L.  H.  A.  789:  Hol. 


rlsdlctfon  In  wblcb  be  is  appointed,  see  miU  to  Oil- 
mau  V.  Hudson  River  Boot  &  8hoe  Mfg.  Co.  (Wis.) 
23  L.  R.  A.  62:  also  Buswell  v.  Supreme  Sittiu^, 
O.  of  I.  H.  (Mass.)  23  L.  R.  A.  846;  Fawcett  y. 
Supreme  Slttloff,  O.«of  L  H.  (Conn.)  24  L.  R.  A* 
41  L.  R.  A. 


brook  y.  Ford  (111.)  27  L.  R.  A.  324:  Commercial 
Nat.  Bank  t.  Motherwell  Iron  &  8.  Ck>.  (Tenn.)  29 
L.  R.  A.  164;  Falley  y.  Fee  (Md.)  82  L.  R.  A.  311: 
Robertson  v.  Stead  (Mo.)  33  L.  R.  A.  208;  and 
Parker  v.  Lamb  (Iowa)  34  L.  R.  A.  704. 
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for  tbe  payment  of  sucb  obligations  to  tbe  credit- 
or In  wboee  suit  be  was  appointed. 

8.    A  receiver    appointed    in   another 
state  may*  by  comity*  be  allowed  to 

sue  on  a  demand  due  blm,  wben  tbe  suit  will  not 
injuriously  affect  the  interests  of  tbe  citizens  of 
the  state  in  wbioh  tbe  suit  is  brought  or  violate 
its  policy  or  la¥rB. 

(AprU  1, 1896.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Baltimore  City  dismiss- 
ine  a  bill  filed  to  compel  payment  for  stock 
held  by  defendant's  testator  in  a  foreign  cor- 
poration against  which  plaintiff  bad  recovered 
•a  judgment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestrs.  Pollard  &  Bag^by  for  appellant. 

Mr.  J.  Markham  Marshall,  for  Thomaa 
A.  Bryan: 

Tbe  contract  on  which  tbe  shareholder's  ob- 
ligation is  founded,  is  not  to  pay  a  certain  fixed 
sum  upon  a  future  contingency,  but  such  sum 
or  sums  as  may  be  required  from  himself  and 
all  other  shareholders  from  time  to  time,  not 
exceeding  a  certain  sum,  and  regulated  by  the 
wants  of  the  company. 

South  Staffordshire  B.  Co.  v.  Bnrnside,  5 
Excb.  129;  Glenn  v.  Howard,  65  Md.  40; 
ScomU  V.  Thayer,  105  U.  S.  155.  26  L.  ed.  978. 

In  the  present  case,  there  was  nothing  due 
«nd  payable  by  any  stockholder,  until  theVir- 
einia  court,  exercising  the  discretion  that  the 
directors  of  the  company  had  refused  to  exer- 
cise, took  an  account  of  the  debts  against  the 
company,  and  ascertained  the  amount  of  the 
unpaid  capital  stock  necessary  to  be  called  in 
to  discharge  those  debts. 

Glenn  v.  Williams,  60  Md.  93;  Hawkins  v. 
Glenn,  131  U.  S.  330,  33  L.  ed.  191. 

Tbe  account  prayed  for  by  the  plaintiff  has 
already  been  taken  by  a  court  of  competent  ju- 
risdiction in  a  sister  state,  whose  decisions  are 
entitled  to  full  faith  and  credit  in  tbe  courts  of 
this  state.  The  defendant  is  as  much  bound 
by  that  decree,  as  If  he  had  been  personally  be- 
fore the  court,  and  can  only  plead  to  a  suit 
brought  to  enforce  it  '*never  subscribed"  or 
payment  of  his  subscription  in  full. 

Bagby  v.  Atlantic,  M.  d:  0,  B.  Co.  8Q  Pa. 
^1. 

Plaintiff  is  not  entitled  to  have  an  account 
against  appellant  or  his  codefendants  in  this 
-case. 

When  the  call  was  made  in  tbe  present  case, 
it  created  a  legal  obligation  on  tbe  part  of  this 
defendant  to  pay  the  unpaid  portion  of  his 
subscription,  if  any,  not  to  tbe  company  or 
any  creditor  of  tbe  company,  but  to  the  re- 
ceiver in  charge  of  the  company's  affairs,  when 
the  call  was  made. 

Graydon  v.  Church,  7  Mich.  36;  Iglehart  v. 
Bierce,  86  111.  138;  Booth  v.  Clark,  17  How. 
380.  15  L.  ed.  167. 

State  comity  demands  that  a  foreign  re- 
ceiver, clothed  with  full  power  and  authority 
to  sue  for  a  fund  or  property  located  in  an- 
other jurisdiction,  should  be  recognized  and 
allowed  to  sue  in  the  courta  of  that  jurisdic- 
tion. 

Hurdy.  Elizabeth,  4\  N.  J.  L.  1;  Booths. 
Clark,  17  How.  822,  15  L.  ed.  164;  Bidlack  v. 
Mason,  26  N.  J.  £q.  283;  Metzner  v.  Bauer,  98 
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Ind.  427;  Merchants  Nat.  Bank  v.  McLeod,  38 
Ohio  St  174;  Chicago,  M.  <fc  St.  P.  B.  Co.  v. 
Keohuk  N.  L.  Packet  Co.  108  III.  317,  48  Am. 
Rep.  557;  Chandler  v.  Siddle,  3  Dill.  477;  Ly- 
coming  F.  Ins.  Co.  v.  WHght,  55  Vt.  533. 

Messrs.  Thomas  I.  Elliott*  H.  H. 
Rouser*  and  William  L.  Hod^e  for  ap- 
pellees. 

Boyd»  J.,  delivered  the  opinion  of  the 
court: 

Tbe  appellant,  as  a  creditor  of  tbe  Salem 
Loan  &  Real-Estate  Investment  Company,  a 
corporation  chartered  under  tbe  laws  of  tbe 
state  of  Virginia,  filed  a  bill  in  equity  in  this 
case  to  enforce  the  payment  of  subscriptions 
to  tbe  stock  of  that  company  alleged  to  have 
been  made  by  James  A.  TempTeman  and 
Thomas  A.  Bryan,  who  were  residents  of  this 
state.  James  A.  Tem pieman  having  died  before 
tbe  bill  was  filed  his  executors  and  his  widow, 
who  was  residuary  legatee,  for  life,  under  his 
last  will  and  testament,  were  made  parties. 
The  decree  below  having  dismissed  the  bill  of 
complaint  as  to  them,  the  appellant  took  this 
api^eal;  and,  the  decree  being  in  her  favor 
against  Thomas  A.  Bryan,  he  took  an  appeal, 
which  will  be  disposed  of  in  the  next  succeed- 
ing case.  The  appellant  obtained  a  judgment 
against  the  company  in  the  circuit  court  of 
Roanoke  county,  Virginia,  and  afterwards 
filed  a  bill  in  equity  in  that  court,  which  re- 
sulted in  a  decree  establishing  an  indebtedness 
due  her  by  the  company,  on  the  judgment,  of 
over  $7,000,  and  which  appointed  A.  B.  Pugh 
receiver,  directing  him  to  take  charge  of  all 
tbe  assets  of  the  company  (excepting  tbe  real 
estate,  which  was  sold  by  a  trustee  named  in  a 
deed  of  trust,  and  only  realized  a  few  hun- 
dred dollars),  and  to  collect  tbe  unpaid  sub- 
scriptions from  tbe  resident  stockholders  who 
were  named,  together  with  the  amounts  due  by 
each.  Shortly  afterwards  another  decree  was 
entered, which  confirmed  a  report  of  the  re- 
ceiver, which  stated  that  he  had  collected 
$1,050  from  two  resident  stockholders,  and 
had  paid  over  to  the  plaintiil  the  balance,  after 
deducting  costs,  and  had  issued  executions 
against  the  other  resident  stockholders,  which 
had  been  returned  *'No  effects."  It  was 
then  further  decreed  that  the  several  nonresi- 
dent stockholders  of  the  company,  as  shown 
bv  tbe  report  of  a  commissioner  previously 
filed  in  tbe  case,  pay  to  said  A.  B.  Pug^h,  re- 
ceiver, the  amounts  due  by  them  respectively, 
as  follows:  T.  A..  Bryan,  the  sum  of  $8,300; 
J.  A.  Settle,  the  sum  of  $2,504;  and  J.  A.  Tem- 
pleman,  the  sum  of  $1,250, — the  two  decrees 
including  all  the  stockholders,  and  the  assess- 
ments being  for  tbe  entire  amount  of  subscrip- 
tions unpaid.  The  decree  further  provid^ 
that  "said  A.  B.  Pugh,  receiver,  is  authorized 
to  collect  said  several  sums  of  money,  and  to 
sue  for  the  same  in  any  proper  court  or  courts 
having  jurisdiction  of  the  person  or  property 
of  tbe  parties  owing  the  same,  whether  in  this 
state,  or  any  other  state,  district,  or  territorv 
of  the  United  States.  And  said  receiver  shall 
report  to  the  court." 

The  evidence  shows  that  the  amounts  stated 
above  were  still  due  on  stock  in  the  name  of 
Messrs.  Templeman  and  Bryan,  but  it  Is  de- 
nied that  J.  A.  Templeman  ever  subscribed 
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for  the  stock.  The  directors  of  tbe  company 
had  made  several  assessments,  amounting!:  in 
all  to  50  per  cent  of  the  stock,  which  liad  been 
paid:  leaving  the  above  amounts  still  due,  as 
claimed  hv  the  appellant.  The  court  below 
held  that  J.  A.  Templeman  had  not  subscribed, 
or  ratified  the  subscription  in  his  name.  From 
the  view  we  take  of  the  case,  it  will  be  unnec- 
essary to  discuss  that  question,  as  well  as  some 
others  that  were  argued.  Neither  Templeman 
nor  Bryan  were  served  with  process  in  the 
Virginia  court,  although  they  were  made  par- 
ties and  proceeded  against  by  an  order  of  pub- 
lication, and  hence  there  could  be  no  valid  de- 
•cree  in  personam  against  them ;  but  in  the  case 
of  OUnn  V.  Williams,  60  Md.  98,  this  court 
iheld  that  a  decree  of  the  Virginia  court  mak- 
ing assessments  on  stock  of  a  Virginia  cor- 
poration, held  by  stockholders  who  were  not 
parties  to  the  suit,  was  valid  and  binding  on 
them,  both  as  to  the  necessity  for  the  assess- 
ment, and  the  amount  thereof.  It  was  there 
«aid  that,  "when  the  court  obtained  jurisdic- 
tion of  the  corporation,  every  stockholder,  in 
his  corporate  capacity,  was  a  party  to  the  cause, 
and  was  supposed  to  be  represented  by  the 
president  and  directors  who  were  intrusted 
with  the  management  of  the  corporate  interest 
of  all  the  stockholders;"  and  again  it  was  said, 
^'The  Judgment  is  conclusive,  as  against  the 
corporation  and  its  property;  .  .  .  and  upon 
principle,  those  who  hold  its  property  or  funds 
for  the  payment  of  debtsought  to  be  concluded, 
•except  where  there  has  been  fraud  or  coUu- 
aion."  That  decision  has  been  distinctiv  ap- 
proved of  by  the  Supreme  Court  of  the  United 
titates  in  Hawkins  v.  Glenn,  181  U.  S.  830.  88 
L.  ed.  191,  and  other  cases  in  this  state,  as  well 
as  elsewhere.  Of  course,  it  does  not  decide 
-that  one  who  is  alleged  to  be  a  stockholder  is 
precluded  by  such  a  decree,  in  a  case  to  which 
•he  was  not  personally  a  party,  from  showing 
that  he  was  not  a  stockholder,  or  that  he  bad 
-jkctually  paid  for  the  stock  subscribed  for  by 
him;  and  when  the  fact  is  established  that  he 
is  the  owner  of  stock  liable  to  assessment, 
which  is  not  paid  in  full,  the  assessment  made 
by  a  court  of  equity  having  Jurisdiction  over 
the  corporation  ia  binding  on  him.  In  the  ab- 
sence of  authorized  assessments  by  the  presi- 
•dent  and  directors,  the  court  has  the  power  to 
make  them;  and,  until  they  are  made,  the 
stockholders  are  not  called  upon  to  pay.  The 
authority  of  the  president  and  directors  to 
make  assessments  is  the  same  in  this  case  as  it 
was  in  Glenn  v.  Williams,  the  statute  requiring 
a  payment  of  $2  upon  each  share  at  the  time 
of  subscribing,  and  the  residue  as  required  by 
the  president  and  directors.  The  appellant, 
bavins  obtained  the  decree  from  the  Virginia 
court,  thus  establishing  the  amount  to  be  paid 
by  each  stockholder  (^ing  the  balance  of  the 
unpaid  subscriptions)  filed  this  bill  on  behalf 
of  herself  and  any  other  creditors  of  the  com- 
pany who  might  make  themselves  parties  and 
contribute  to  the  costs  of  the  suit.  In  her  bill 
filed  in  Virginia  she  alleged  that  there  was  no 
other  creditor,  and,  as  the  decree  of  that  court 
•directed  the  money  collected  to  be  paid  over 
to  her,  she  apparency  satisfied  that  court  that 
such  was  the  case.  It  is  not  contended  that 
there  are  anr  creditors  residing  in  this  state, 
and  we  understand  k  to  have  been  conceded 
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that  the  appellant  did  not  reside  here.  The 
important  question  therefore  for  us  to  decide 
is  whether  the  appellant,  after  obtaining  such 
a  decree  in  the  Virginia  court  as  we  have  re- 
ferred to,  can  now  sue  in  her  own  name  to  re- 
cover the  amount  of  the  unpaid  subscriptions 
alleged  to  be  due  by  Thomas  A.  Bryan  and 
the  estate  of  J.  A.  Templeman.  The  bill  al- 
leges that  the  receiver  made  demand  upon  the 
executors  of  Templeman  and  on  Bryan  for  the 
balance  alleged  to  be  due  by  them  respec- 
tively, but  they  refused  payment,  and  that  the 
receiver  has  taken  no  further  steps  to  collect 
them,  although  it  is  not  alleged  that  he  was 
unwilling  or  unable  to  do  so.  So  far  as  we 
are  informed  (and,  indeed,  it  is  so  stated  in 
the  brief  of  the  appellant),  there  is  no  statutory 
remedy  in  Virginia,  in  favor  of  creditors,  di- 
rectly against  stockholders,  for  unpaid  sub- 
scriptions. The  right  of  the  appellant,  there- 
fore, to  proceed  against  them,  must  depend 
upon  the  principle  established  by  courts  of 
equity,  thai  unpaid  subscriptions  to  stock  of 
an  insolvent  corporation  constitute  a  trust  fund 
for  the  payment  of  debts,  and  that,  notwith- 
standing the  company  may  have  failed  to  make 
a*  call  or  assessment,  a  court  of  equity  can 
make  its  own  call  for  such  amount  of  tne  un- 
paid subscriptions  as  is  necessary  to  pay  the 
debts.  The  appellant  went  into  the  Virginia 
court,  and  asked  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  assets  of  the  com- 
pany including  the  unpaid  subscriptions  to  its 
capital  stock,  and  that  the  stockholders  of  the 
company, "after  they  shall  have  been  definitely 
ascertained,  and  their  respective  liabilities  in  the 
premises  determined,  may  be  required  to  pay  to 
such  receiver,  or  to  someone  especially  appoint- 
ed by  the  court  for  the  purpose,  so  much  of  their 
unpaid  subscriptions  respectively  as  may  be 
found  necessary  to  pay  the  plain  tiff's  said  Judg- 
ment and  the  costs  of  this  suit."  That  court 
granted  her  prayer,  and  made  the  assessments 
relied  on  as  the  basis  of  this  proceeding,  but,  in 
doing  so,  expressly  directed  that  they  should  be 
paid  to  A.  B.  Pugh,  receiver,  and  authorized 
him  to  sue  for  them.  That  decree,  as  we  have 
said,  is  binding  on  and  conclusive  against  the 
stockholders,  to  the  extent  of  determining  the 
necessity  for,  and  the  amount  of,  the  assessment; 
and,  until  the  assessment  was  made,  there 
was  no  unconditional  liability  on  the  stock- 
holders who  had  paid  the  calls  made  by  the 
president  and  directors.  But  the  appellant 
having  obtained  a  decree  in  a  court  of  compe- 
tent jurisdiction,  by  which  the  receiver,  and 
not  herself,  is  authorized  to  collect  the  amounts 
due  by  the  stockholders,  as  fixed  by  the  assess- 
ment of  the  court,  her  right  to  sue  for  them  is 
merged  in  that  decree.  Payment  to  the  re- 
ceiver would  have  been  an  absolute  bar  to  her 
recovery,  and  he  undoubtedly  has  the  privilege 
of  suing  in  any  court  which  will  recognize  his 
authority.  The  only  possible  ground  that  she 
can  now  have  to  sue  in  another  court  must  be 
the  inability  of  that  receiver,  or  anyone  ap- 
pointed in  his  place,  if  he  decline  or  fail  to 
act,  to  enforce  the  collections.  In  that  eyent 
she  might  have  some  standing  in  a  court  of 
equity.  But  when  her  suit  is  founded  on  a 
decree,  obtained  at  her  instance,  which  directs 
the  assessment  made  to  be  paid  to  another  per- 
son, as  an  officer  or  representative  of  the  courts 
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the  inability  of  the  latter  to  proceed  should 
certainly  be  definitely  and  clearly  established, 
in  order  to  enable  her  to  maintain  the  proceed- 
ing in  her  own  name.  Has  that  been  done  in 
this  case? 

That  the  receiver  could  have  instituted  suits 
in  the  name  of  the  company,  for  his  use, 
would  seem  to  be  clear.  While  the  company 
is  shown  to  be  insolvent,  it  has  not  been  dis- 
solved so  far  as  the  record  discloses.  If  it  has 
not  been  dissolved,  or  if  it  has  been,  and  the 
Virginia  law  authorizes  suit  to  be  brought  by 
the  receiver  in  the  name  of  the  company,  there 
is  express  authority  for  such  proceeding,  in 
this  state,  in  the  case  of  Lycoming  F,  Ins.  Co. 
V.  Langley,  62  Md.  196.  In  that  case  a  re- 
ceiver had  been  appointed  in  Pennsylvania, 
and  assessments  had  been  made  on  a  premium 
note  given  to  the  insurance  company,  by 
which  the  defendant  promised  to  pay  the 
amount  named  *'in  such  portions  and  at  such 
time  or  times  as  the  directors  of  said  com- 
pany, may,  agreeably  to  their  act  of  incorpora- 
Uon,  require.  One  of  the  assessments  was 
made  after  the  receiver  was  appointed  by  the 
Pennsylvania  court,  and  this  court  held  that 
the  action  could  be  maintained  in  the  name  of 
the  company.  We  can  see  no  distinction  in 
principle  between  that  case  and  this,  so  far  as 
the  right  of  the  receiver  appointed  by  the  court 
of  another  state  to  sue,  making  the  company 
the  legal  plaintiflf.  Many  authorities  have 
held  that,  unless  otherwise  provided  by  stat- 
ute, a  receiver  must  sue  in  the  name  of  the 
party  over  whom  he  has  been  appointed  if  the 
legal  title  has  not  been  formally  assigned  to 
him;  and  although  in  this  state  a  receiver  can 
sue  in  his  own  name,  if  so  authorized  by  the 
court,  he  can  also  sue  in  the  name  of  the  orig- 
inal party.  8taU  V.  Wilmer,  65  Md.  178: 
Lycoming  F,  Ins.  Co.  v.  iMngley,  62  Md. 
196.  But  under  the  circumstances  of  this 
case,  the  receiver  was  not  confined  to  that 
method  of  proceeding.  We  understand  it  to 
be  conceded  that  there  are  no  creditors  of  this 
company  residing  in  this  state;  and,  if  not  con- 
ceded, there  is  no  allegation  in  the  bill,  or 
even  suggestion  in  the  testimony  or  other  part 
of  the  record,  that  any  of  the  citizens  of  this 
state  are  interested  in  the  distribution  of  the 
assets  of  this  companjr.  The  courts  of  this 
state  had  not  taken  jurisdiction  over  the  sub- 
ject matter  of  this  suit,  or  any  of  the  proper!  v 
of  the  defendant,  when  this  bill  was  filed. 
The  subscriptions  alleged  to  be  due  by  Tem- 
pleman  and  Bryan  must  be  treated  as  Virginia 
contracts,  as  they  were  to  be  performed  there, 
and  the  rights  and  liabilities  of  the  parties  un- 
der them  are  to  be  determined  by  the  law  of 
that  state.  Fenr  v.  Bartlett,  81  Md.  446,  83 
L.  R  A.  721.  The  Virginia  court  had  jurisdic- 
tion over  the  subject-matter,  and  has  exercised 
it  as  far  as  it  could  in  that  state.  Under  these 
circumstances,  we  can  see  no  rea^^on  why  the 
receiver  should  not  be  permitted  to  sue  here, — 
not  because  he,  as  a  matter  of  rieht.  can  de- 
mand recognition  in  this  state,  but  through 
comity  between  the  states,  which  should  per- 
mit the  representative  of  the  court  of  one  state 
to  sue  in  another,  when  such  suit  does  not  in- 
juriously affect  the  interests  of  the  citizens  of 
the  latter,  or  violate  its  policy  or  laws.  It  is 
true  that  as  a  general  rule  the  functions  and 
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powers  of  a  receiver,  for  the  purpose  of  litiga- 
tion, are  limited  to  the  courts  of  the  states 
within  which  he  has  been  appointed,  and  that, 
he  has  no  extra  territorial  jurisdiction,  and  that 
such  rule  has  been  more  than  once  announced 
by  this  court.  BartUtt  v.  WiUmr,  58  Md.  485;. 
Lycoming  F.  Ins,  Co.  v.  Langley,  62  Md.  196; 
Day  V.  Postal  Teleg,  Co.  66  Md.  854.  But  as  it 
is  said  in  20  Am.  &  £ng.  Enc.  Law,  p.  244,  in 
referring  to  the  exception  to  this  general  rule, 
*'the  authorities  supporting  this  exception  are 
so  numerous,  and  the  language  of  the  court» 
so  favorable  to  its  extension,  that  it  seems  cer- 
tain the  exception  will  soon,  if  it  has  not  al- 
ready, superseded  the  general  rule."  In  Bart- 
Utt V.  WiUmr,  53  Md.  485,  and  Day  v.  PosUU 
Teleg.  Co,  66  Md.  354,  this  court  recog- 
nized the  fact  that  there  were  exceptions  to  the 
general  rule;  but  in  those  cases  the  exceptions- 
did  not  apply,  as  the  exercise  of  the  jurisdictioa 
of  the  courts  of  this  state  had  been  previously 
invoked  in  regard  to  the  same  sub jec^ matter » 
In  the  case  of  Hurd  v.  Elizabeth,  41  N.  J.  L.  1, 
the  question  is  very  fully  and  ably  considered. 
The  decision  of  the  Supreme  Court  of  the 
United  States  in  Booth  v.  Clark,  17  How.  822» 
15  L.  ed.  164,  which  has  been  followed  by  courts 
adopting  the  general  rule,  including  our  own,, 
is  fully  recognized  by  the  supreme  court  of 
New  jersey,  which  held  that  although  a  re- 
ceiver could  not  sue,  or  otherwise  exercise  his- 
functions,  in  a  foreign  jurisdiction,  if  such 
acts  would  interfere  with  the  policy  of  the  law 
in  the  foreign  jurisdiction,  or  be  to  the  detri- 
ment of  resident  creditors,  yet,  "after  com- 
pletely protecting  its  own  citizens  and  laws, 
the  dictates  of  international  comity  would 
seem  to  require  that  the  oflQcer  of  the  foreign 
tribunal  should  be  acknowledged  and  aided. "^ 
To  the  same  effect  are  the  cases  of  Merchants^ 
Nat,  Bank  v.  McLeod,  88  Ohio  St.  174:  Oilman 
V.  Ketcham,  84  Wis.  60  (28  L.  R  A.  52.  where- 
there  is  an  excellent  note  on  the  subject);  Bout- 
ware  v.  Dams,  90  Ala.  207,  9  L.  K.  A.  601 ; 
Bagby  v.  Atlantic.  M.  db  0.  R.  Co,  86  Pa.  291; 
Metzner  v. Bauer,  98  Ind.  427;  Pugh  v.  Hurtt,62 
How.  Pr.  22:  Patterson  v.  Lynde,  112  111.  196; 
and  other  cases  cited  in  28  L.  R.  A.  52,  and 
in  20  Am.  <&  Eng.  Enc.  Law,  pp.  241-245.  It 
will  be  seen, from  an  examination  of  those  cases» 
that  the  tendency  is  to  recognize  the  exception 
to  the  general  rule,  and  to  apply  it  when  it  can 
properly  be  done  within  the  lines  indicated 
above;  and  we  are  of  opinion  that  the  excep- 
tion is  a  proper  one,  and  will  often  promote 
the  ends  of  justice,  without  in  any  way  being 
in  conflict  with  the  previous  decisions  of  this 
court.  Of  course,  we  do  not  mean  that  the 
privilege  shall  be  granted  to  a  foreign  receiver 
to  sue  for  all  kinds  of  property;  but  for  a  debt 
of  the  character  of  that  before  us,  we  can  see 
no  reason  why  he  should  not  be  recoenized 
and  aided  by  our  courts,  under  such  or  similar 
circumstances  as  those  disclosed  by  this  record,, 
to  which  we  have  referred.  The  appellant 
has  undertaken  to  meet  this  by  saying  that  the 
Virginia  receiver  was  made  a  party  defendant 
to  this  bill,  and  has  answered,  consenting  to  a 
decree.  But  that  will  not  do.  The  receiver  is- 
an  officer  of  the  court  which  appointed  him,, 
and  is  subject  to  its  orders.  He  is,  by  the  de- 
cree appointing  him.  expressly  required  to  re- 
port to  that  court.    It  would  seem  to  be  clear,. 
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then,  that  he  has  no  authority  to  biod  the  Vir- 
ginia court,  or  right  to  thus  relieve  himself  of 
the  duty  assumed  by  him.  Besides  we  have 
said  the  appellant  has  no  standing  in  court  to 
institute  proceedings  of  this  kind,  because  her 
right  to  proceed  individually  against  the  stock- 
holders has  been  merged  in  the  decree,  ob- 
tained by  her,  directing  the  receiver  to  collect 
the  very  debts  she  now  seeks  to  collect.  She 
therefore  cannot  maintain  the  suit  herself, 
nor  can  she  confer  on  herself  the  right  to  sue 
the  Templemans  and  Bryan  by  Joining  the 
receiver  with  them  as  codeiendant.  The 
proper  course  for  her  to  pursue  is  to  require 
the  receiver  to  proceed,  or,  if  he  refuses  to  do 
80,  to  have  another  person  appointed,  who  will 
obey  the  order  of  the  court  appointing  him. 
It  will  not  be  out  of  place  to  say  that,  when  a 
receiver  appointed  by  the  court  of  one  state 
desires  to  sue  in  a  court  in  another  state,  it 


would  be  a  proper  practice  for  him  to  file  a 
petition,  setting  forth  such  facts  as  we  have 
indicated  as  sutBcient  to  enable  him  to  do  so,  in 
the  latter  court,  asking  permission  to  sue. 

As  we  are  of  opinion  that  the  bill  of  com- 
plaint must  be  dismissed  on  the  grounds  we 
have  stated,  it  will  not  be  necessary  to  discuss 
the  other  questions  raised.  Indeed,  as  it  is  in- 
timated in  the  brief  of  the  appellant  that  addi- 
tional evidence  can  be  obtained  as  to  whether 
J.  A.  Tem pieman  did  subscribe  for  the  stock, 
and  as  the  evidence  does  not  clearly  show 
whether  the  notice  to  creditors  was  given  by 
his  executors  before  they  settled  their  final  ac- 
count, relied  on  as  a  bar  in  this  proceeding,  we 
deem  it  proper  not  to  pass  on  those  questions, 
but  will,  for  the  reasons  we  have  given,  affirm 
the  decree  dismissing  the  bill  in  this  case. 

Decree  afflrmed,  with  costs  to  the  appellees. 


MINNESOTA  SUPREME  COURT. 


Carl  J.  CARLSON,  Be^ipt,, 

V, 

ST.  LOUIS   RIVER   DAM  &    IMPROVE- 
MENT COMPANY,  Appt. 
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*1.  Several  mileti  above  plainUITs  land 
the  defendant  eorporatlon  built  two 
danu  across  tbe  Cloquet  river  and  one  of  its 
tributaries,  each  20  feet  hiffb,  and  thereby  re- 
strained and  collected  largre  quantities  of  water 
of  said  fltreams,  'and.  by  means  of  sluices,  flood 
gates,  and  locks,  discharged  said  water  in  large 
volumes  into  the  obannel  of  said  Cloquet  river 
helow  said  dams,  wbereby  said  river  suddenly 
rose  above  its  usual,  natural,  and  ordinary  biffb- 
water  mark,  and  thereby  overflowed  tbe  plain- 
tiff's land,  and  irreatly  injured  and  damagred  tbe 
same.  Held,  that  tbis  was  a  takinff  of  the  plain- 
tifTs  land,  wltbln  tbe  meanlnir  of  Const,  art.  1, 
1 13,  whicb  tbe  defendant  bad  no  rljrbt  to  do  with- 
out plaintiff's  consent,  or  without  first  paying 
compensation  therefor. 

8.  Coneedinic*  without  deciding,  that 
the  defendant  eorporatlon,  under  the 
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power  conferred  upon  it  hy  «tatate» 
has  the  rig^ht  to  build  dams  across  navigable 
streams  for  the  purpose  of  aiding  in  floating 
logs  to  market,  and  to  mills  during  seasons  of 
low  water,  yet  this  right  Is  subordinate  to  that  of 
the  riparian  owner  to  have  his  land  free  from 
overflow  and  damage  caused  thereby,  if  such 
damage  is  tbe  result  of  so  raising  the  waters  be- 
yond the  natural,  usual,  and  ordinary  high- water 
mark. 

8*  Am  the  defendant  has  iUegallx 
caused  the  plaintilTs  land  to  be  over^ 
flowed*  and  thereby  damaged  it,  and  as  it 
threatens  and  intends  to  continue  so  to  do,  an  in- 
junction is  a  proper  remedy. 

4.  The  trial  court  committed  no  error 
in  ref usintr  defendant  permission  to  Introduce 
certain  evidence,  as  It  was  immaterial. 

(July  1,1806.) 

A  PPEAL  by  defendant  from  an  order  of  the 
il  District  Court  for  St.  Louis  County  deny- 
ing a  motion  for  new  trial  after  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injury  to  plaintiff's  land  by 
defendant's  booming  operations.  Affirmed. 
The  facts  are  stated  in  tbe  opinion. 


'Scfs^— Right  to  use  stream  for  Hoating  logs. 

The  existence  of  the  immense  tracts  of  timber 
lands  on  this  continent  so  situated  that  tbe  only 
practicable  method  of  getting  tbe  timber  to  market 
was  to  use  tbe  streams  flowing  through  them  has 
brouKht  into  prominence  tbe  question  of  tbe  right 
to  such  use. 

Such  use  is  so  low  in  the  scale  of  navigation  that 
it  the  stream  Is  capable  only  of  floatage  naviga- 
tion is  likely  to  cease  with  the  disappearance  of 
the  forests,  and  never  to  have  been  claimed  where 
the  forests  are  absent.  Consequently  the  decisions 
upon  tbe  question  of  tbe  navigability  of  such 
streams  are  limited  to  sections  of  the  country  hav- 
ing large  tracts  of  timber  land,  and  most  of  the 
decisions  depend  upon  tbe  particular  facts  affect- 
ing the  case  In  band,  so  that  the  general  rules  are 
not  entirely  uniform. 

Stream  must  be  fioatdtHe  in  its  naXurcd  state. 

There  seems  to  be  an  agreement  that  to  be  sub- 
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^ct  to  tbe  public  right  of  floatage  tbe  stream  must 
be  floatable  in  its  natural  state. 

So,  one  seeking  to  Justify  the  running  of  logs 
down  a  stream  which  resulted  in  tbe  breaking 
down  of  the  dam  of  a  riparian  owner  must  show 
that  tbe  stream  was  navigable.  McLaren  v.  Buck, 
28  U.  C.  C.  P.  539. 

Hence  tbe  burden  of  showing  that  tbe  stream  is 
floatable  is  on  tbe  person  seeking  to  use  it  as  such. 
Gwaltney  v.  Scottish  Carolina  Timber  &  Land  Co. 
UlN.  C.M7. 

In  accordance  with  this  doctrine  it  has  been  held 
that  tbe  leglslatune  cannot  make  a  stream  naviga- 
ble by  declaring  it  so  if  it  Is  not  so  In  fact.  Olive  v. 
State,  86  Ala.  88.  4  L.  R.  A.  83;  People,  Kicks  Water 
Co.,  V.  Elk  River  Mill  &  L.  Co.  107  Cal.  221;  Morgan 
V.  King,  35  N.  F.  460,  91  Am.  Dec  68. 

So,  a  private  stream  cannot  be  made  public  with- 
out compensation  to  tbe  riparian  owner.  Allison 
V.  Davidson  (Tenn.  Cb.  App.)  39  S.  W.  905. 

Although  in  Partridge  v.  Eaton,  68  N.  Y.  482,  a 
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MeBsrs.  Clapp  ft  Maeartneyy  for  appel- 
lant: 

So  loDg  as  there  is  no  application  of  the 
street  to  purposes  other  than  those  of  a  high- 
way, any  change,  not  negligently  made,  does 
not  impose  an  additional  servitude. 

WiUis  V.  Winona  City,  59  Minn.  27.  26  L. 
R.  A.  142;  Lee  v.  Minneapolis,  22  Minn.  18; 
Henderson  v.  Minneapolis,  82  Minn.  319. 

The  right  of  the  public  to  float  lo^  on  navi- 
gable streams  is  analogous  to  the  right  of  the 
public  to  use  a  highway. 

Page  v.  MiUe  Lacs  Lumber  Co.  58  Minn.  492; 
Ikmceite  v.  Little  Falls  Improv.  d  Nav,  Co. 
(Minn.)  73  N.  W.  847. 

In  this  state  a  stream  is  navigable  in  the  law, 
even  though  the  natural  capacity  is  actually, 
and  often  must  be  necessarily,  aided  by  various 
contrivances. 

Merriman  v.  Boioen,'  88  Minn.  455;  Minneap^ 
olis  MiU  Go,  V.  8t.  Paul  Water  Comrs.  56  Minn. 
485;  Red  River  Boiler  Milts  v.  Wright,  30  Minn. 
249, 44  Am.  Hep.  194;  Field  v.  Apple  River  Log 
Driting  Co,  67  Wis.  569. 


A  stream  is  navigable  though  it  may  require 
additional  facilities  for  floating  the  logs. 

Lawler  v.  Baring  Boom  Co.  56  Me.  448; 
Tliunder  Bay  River  Boom.  Co,  v.  Speecfily,  81 
Mich.  886,  18  Am.  Hep.  lU;.  Middleion  v.  Flat 
River  Boom,  Co.  27  Mich.  588;  Buchanan  v. 
Grand  River  dt  G,  Log,  Running  Co.  48  Mich. 
864. 

Under  certain  circumstances  a  person  navi- 
gating a  navigable  stream  may,  as  incident, 
cause  damage  for  which  there  is  no  remedy. 

Thompson  v.  Androscoggin  Riiser  Improv.  Co. 
54  N.  FI.  545;  Eaton  v.  Boston,  C,  &  M.  R,  Co, 
51  N.  H.  504,  12  Am.  Hep.  147;  Broion  v.  Col- 
lins, 58  N.  H.  442,  16  Am.  Rep.  872. 

It  is  not  every  taking,  or  encroachment  upon 
private  property,  that  amounts  to  a  taking 
within  the  constitutional  provision  which  for- 
bids the  taking  of  property  for  public  use 
without  just  compensation. 

Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
685,  25  L.  ed.  886;  PumpeUy  v.  Green  Bay  <fc 
M.  Canal  Co.  13  Wall.  166.  20  L.  ed.  557;  Eaton 
V.  Boston,  a  d  M,  R,  Co,  51  N.  H.  504. 12  Am. 


stream  was  declared  by  tbe  legislature  a  highway 
for  floatage  of  logs,  and  provision  made  for  com- 
pensation to  riparian  owners. 

A  statute  declaring  navigable  streams  which  are 
now  or  at  any  time  have  been  used  for  the  purpose 
of  floating  logs  or  timber  does  not  apply  to  a  stream 
wbiob  is  iDsufflcient  to  float  single  logs  except  dur- 
ing extreme  winter  freshets  and  with  the  aid  of 
dams  to  carry  the  flow  of  the  water.  People,  Ricks 
Water  Ck>.,  v.  Ellc  River  Mill  &  L.  Co.  107  Cal.  821. 

Although  a  statute  declares  a  creek  to  be  a  pub- 
lic highway  for  the  purpose  of  floating  lumt)er, 
logs,  and  timber,  if  It  is  capable  of  this  use  only  In 
periodical  seasons  of  high  water,  It  Is  a  public 
highway  only  during  those  seasons.  Harold  v. 
Jones. 86  Ala.  274, 8  L.  R.  A.  406. 

So,  the  general  rule  is  that  if  artificial  aids  are 
necessary  to  make  the  timber  float  tbe  stream  will 
not  be  regarded  as  floatable. 

The  public  right  of  navigation  Is  measured  by 
the  oapadty  of  the  stream  for  valuable  public  use 
in  Its  natural  condition,  and  any  attempt  to  create 
capacity  at  other  times  at  the  expense  of  private 
Interests  can  be  justified  only  by  an  assessment  and 
payment  of  compensation.  Wltberal  v.  Muskegon 
Booming  Go.  68  Mich.  48. 

A  stream  Is  not  floatable  for  the  public  which  will 
not  carry  logs  without  the  flood  water  from  a 
storage  dam  and  tbe  blasting  of  rocks,  cutting  of 
trees  on  the  banks,  and  the  straightening  of  the 
channel  by  cuts,  while  even  after  all  this  thousands 
of  logs  are  left  in  the  stream  on  private  property 
after  the  water  has  subsided  so  that  they  will  no 
longer  run.  DeCamp  v.  Thomson,  16  App.  Dlv. 
fiSS. 

A  stream  is  not  navigable  for  the  floatage  of  logs 
If  logs  cannot  be  run  down  it  in  ordinary  water 
and  dams  have  been  used  to  facilitate  the  progress 
of  the  logs  whenever  It  has  been  used  for  running 
them.    Smith  v.  Oarlow  (Mich.)  12  N.  W.  23. 

A  person  cannot  be  Indicted  for  obstructing  a 
watercourse  by  building  a  dam  across  it  If  at  the 
time  he  built  the  dam  tbe  stream  was  not  naviga- 
ble, although  by  private  enterprise  it  has  since 
been  cleaned  out  and  made  so.  State  v.  Hickson, 
5  Rich.  L.  447. 

The  doctrine  of  floatage  cannot  be  extended  to 
include  small  streams  of  only  a  few  miles  In  length, 
although  they  rise  during  a  few  weeks  in  the  year 
sufficiently  high  to  be  used  to  a  limited  extent,  by 
tbe  application  of  artificial  means,  to  float  logs  a 
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short  distance.  Haines  v.  Hall,  17  Or.  105, 3  L.  B. 
A.  009. 

The  public  right  of  passage  does  not  include  any 
right  to  meddle  with  the  rocks  or  soli  of  the  bed  of 
the  stream.    Pearson  v.  Rolfe,  76  Mq.  880. 

The  public  have  no  right  to  use  a  stream  made 
floatable  by  improvements  put  upon  it  by  the 
riparian  owner.  Wads  worth  v.  Smith,  11  Me.  278, 
f»  Am.  Dec  625. 

Rutin  Wisconsin  a  somewhat  more  liberal  rule  in 
favor  of  tbe  public  has  been  adopted.  In  one  case 
It  was  held  that  a  statute  requiring  the  owner  of  a 
milldam  to  maintain  chutes  to  accommodate  such 
rafts  as  may  navigate  the  river  refers  to  such  as 
may  do  so  after  the  improvement  of  the  navigation 
by  the  dam.  and  not  in  the  natural  state  of  the 
stream.    Volk  v.  Bldred.  28  Wis.  410. 

So,  the  legislature  may  authorize  the  oonstruo- 
tion  of  flooding  dams  without  making  compensa- 
tion to  tbe  owners  of  mills  who  are  injured  by  tbe 
Interruption  of  the  flow  of  tbe  water.  Falls  Mfg. 
Co.  V.  Oconto  River  Improv.  Co.  87  Wis.  184. 

Tbe  legislature  may  authorise  the  improvement 
of  the  navigation  of  the  stream  and  the  taking  of 
tolls  for  tbe  Improved  facilities.  Tewkst>ury  v. 
Scbulenberg,  41  Wis.  684. 

And  the  fact  that  the  Constitution  makes  the 
navigable  stream  a  common  highway,  forever  free, 
is  immaterial.  Wisconsin  River  Improv.  Co.  v. 
Manson,  48  Wis.  255.  28  Am.  Rep.  642. 

Tbe  Pennsylvania  act  of  May  21. 1864,  gave  a  cor- 
poration tbe  right  to  improve  the  floatable  naviga- 
tion of  White  Deer  Creek.  White  Deer  Creek 
Improv.  Co.  v.  Saasaman,  07  Pa.  415. 

If  the  stream  Is  in  fact  floatable  the  state  may,  for 
the  purpose  of  developing  the  use  of  it,  authorise 
dams  and  booms  where  their  use  will  do  more  good 
than  barm.  Pound  v.  Turck,  96  U.  S.  469, 24  Lb  ed. 
625. 

What  streams  are  floatable. 

There  is  some  disagreement  among  tbe  deofslons 
upon  the  question  what  streams  are  floatable.  Of 
course  there  are  many  streams  the  condition  of 
which  is  so  obvious  that  all  must  agree  as  to  tbe 
public  right  in  them. 

Thus,  a  stream  which  Is  capable  of  floating  logs 
in  its  natural  condition  is  by  nature  a  highway  for 
that  purpose.  Thompson  v.  Androscoggin  River 
Improv.  Co.  64  N.  H.  645. 

A  stream  which  is  capable  of  floating  logs  at  all 
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Rep.  147;  High  Bridge  Lumber  Co.  v.  United 
States,  87  U.  S.  App.  284.  69  Fed.  Rep.  820, 16 
C.  C.  A.  460;  Gould,  Waters,  ed.  1888.  §  90. 

Messrs,  Eekman  ft  Stevenson,  for  re- 
spondent: 

No  one  can  cause  the  waters  of  a  navigable 
stream  to  flow  adjacent  lands  of  another  above 
high-water  mark  of  the  stream,  without  be- 
coming liable  therefor. 

Ee  Minnetonka  Lake  Improvement^  56  Minn. 
618;  Weater  v.  Mississippi  d  R,  River  Boom  Co. 
28  Minn.  584;  McKemie  v.  Mississippi  &  R, 
Biver  Boom  Co.  29  Minn.  288;  Haekstack  v. 
Keshena  Improvement  Co.  66  Wis.  489. 

An  injunction  is  the  proper  remedy  in  the 
case  at  bar. 

MorriUY.  St.  Anthony  FallsWater- Power  Co. 
26  Minn.  222,  87  Am.  Rep.  399;  Cotton  v.  Mis- 
sissippi &  R.  River  Boom.  Co.  19  Minn.  497. 

Buck*  J.,  delivered  the  opinion  of  the 
court; 

The  plaintiff  owns  a  farm  containing;  68 
acres  through  which  flows  the  Cloquet  river, 


the  waters  of  which  are  discharged  into  the 
St.  Louis  river,  and  theuce  flow  into  Lake 
Superior.  The  defend  ant  constructed  and  owns 
a  dam  extending  across  said  Cloquet  river,  20 
feet  high,  and  there  constructed  sluices,  flood 
gates,  and  locks  on  the  said  dam,  12  feet  high, 
which  can  be  opened  and  closed  by  the  defend- 
ant at  will;  and,  when  closed,  the  water  in  said 
river  gathers  and  collects  above  said  dam,  and 
is  retained  in  great  quantities.  The  defendant 
also  built  a  similar  dam,  with  similar  appur 
tenances,  about  10  miles  further  up  said 
stream,  which  also  gathered  said  water  the 
same  as  the  other  dam.  There  is  a  tributary 
to  said  Cloquet  river  called  * 'Boulder  Creek,'^' 
which  discharges  itself  into  the  Cloquet  river 
above  the  plaintiff's  land.  Heretofore  the  de- 
fendant also  built  across  said  creek  a  dam  and 
appurtenances  similar  to  those  built  by  it 
across  Cloquet  river,  and  which  collected  and 
retained  large  quantities  of  water  above  said 
dam.  The  defendant  is  a  corporation  duly 
created  and  organized  under  the  laws  of  this 
state,  for  the  avowed  purpose,  as  set  forth  in 


seasons  except  in  summer  is  a  floatable  stream  or 
water  highway  of  the  tbird  class,  affordinir  a  chan- 
nel for  useful  commerce.  State  v.  White  Oak  River 
Corp.  Ill  N.  C.  661. 

A  stream  which  for  eiflrbt  or  oiDe  months  lo  the 
year  admits  the  floating  of  logs*  and  upon  whose 
banJo  are  large  forests  of  pine  trees,  and  which 
was  omitted  from  the  government  survey,  will  be 
held  to  be  navigable  for  the  floatage  of  logs.  Ruck! 
V.  Cone,  25  Fla.  1. 

Every  stream  which  in  its  natural  state  and  its 
ordinary  volume  of  water  is  capable  of  being  used 
for  the  purpose  of  commerce,  of  transportation  of 
the  products  of  the  fields,  forests,  or  mines  on  its 
banks  in  a  marketable  condition,  is  for  the  purpose 
of  navigation  to  lie  deemed  public.  Walker  v. 
Alien,  78  Ala.  466. 

A  river  is  navigable  if  it  has  suf&cient  depth 
naturally  for  valuable  floatage  of  rafts.  Stuart  v. 
Clark,  2  Swan,  0,  68  Am.  Dec.  40. 

A  stream  which  is  of  sufficient  capacity  to  float 
the  products  of  the  forests  through  which  it  flows 
to  market  is  subject  to  the  right  of  passage. 
Browne  v.  Scofleld,  8  Barb.  289. 

A  public  easement  for  floating  logs  exists  in  a 
stream  which  is  capable  of  Xyeing  generally  and 
commonly  used  for  that  purpose.  Collins  v.  How- 
ard. 66  N.  H.  190. 

A  stream  may  be  a  public  highway  for  floatage 
when  it  is  capable  in  its  ordinary  and  natural  stage 
in  the  seasons  of  high  water  of  valuable  public  use. 
Thunder  Bay  River  Boom  Co.  v.  Speechly,  31  Mich. 
336,  18  Am.  Kep.  184. 

If  the  stream  in  its  natural  condition  is  capable 
of  floating  rafts,  logs,  etc..  and  has  in  fact  been 
used  for  that  purpose,  the  public  has  an  easement 
in  it.    Goodin  v.  Kentucky  Luml>er  Co.  90  Ky.  686. 

If  a  stream  is  naturally  of  sufficient  size  to  float 
boats  or  mill  logs,  the  public  have  a  right  to  its  free 
use  for  that  purpose.  But  such  little  streams  or 
rivers  as  are  not  floatable,  that  is,  cannot  in  their 
natural  state  be  used  for  the  carriage  of  t>oats, 
rafts,  or  other  property,  are  wholly  and  absolutely 
private,  not  subject  to  the  servitude  of  the  public 
interest  nor  to  be  regarded  as  public  highways  by 
water.  Wadsworth  v.  Smith,  11  Me.  278,  28  Am. 
DecSSS. 

A  stream  is  subject  to  an  easement  for  floating 
logs  if  for  a  considerable  period  of  the  year  its 
usual  and  habitual  condition  is  such  that  the  public 
may  rely  upon  it  as  a  safe  and  convenient  means 
of  transporting  the  logs  which  are  cut  on  itsbanks^ 
and  this  condition  recurs  with  the  season  of  our 
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usual  rains  and  continues  through  it,  even  though 
occasionally  interrupted  by  a  decline  of  its  waters* 
On  the  other  hand,  even  though  at  irregular  and 
uncertain  intervals  during  the  year,  regardless  of 
seasons,  it  is  so  swollen  by  rains  that  It  is  tempor- 
arily useful  for  purposes  of  transportation,  it  is  not 
a  navigable  or  floatable  stream  in  such  sense  as  to 
entitle  the  public  to  an  easement  over  its  waters. 
Smith  V.  Fonda,  64  Miss.  661. 

On  the  other  hand,  it  has  been  held  that,  if  the 
stream  is  only  a  brook,  although  it  may  carry  down 
saw  logs  for  a  few  days  during  a  freshet,  it  is  not 
therefore  a  highway.    Haines  v.  Welch,  14  Or.  810. 

In  Morgan  v.  King,  18  Barb.  284,  it  is  said  that  a 
brook,  although  it  may  carry  down  saw  logs  for  a 
few  days  during  a  freshet,  is  not  therefore  a  public 
highway.  But  a  stream  upon  which  and  its  trib- 
utaries saw  logs  to  an  unlimited  amount  can  be 
floated  every  spring  for  a  period  for  from  eight  to 
ten  Weeks,  and  for  a  distance  of  many  miles,  and 
upon  which  many  thousands  will  be  floated  for 
many  years  to  come.  Is  a  public  stream  for  that 
purpose. 

So,  a  stream  only  a  few  rods  in  length,  which  can 
be  of  use  to  only  one  person  and  his  successors  in 
title,  which  is  only  floatable  for  a  few  days  in 
the  year,  and  even  then  requires  to  be  cleaned  out 
and  deepened  and  to  have  a  channel  cut  through 
solid  ground  a  part  of  the  way.  Is  not  navigable  for 
floatage  of  logs.    Nutter  v.  OaUagher,  10  Or.  376. 

The  courts  are  very  well  agreed  as  to  the  test  of 
navigability,  and  that  is  capacity. 

The  true  test  in  determining  the  right  of  public 
use  In  a  stream  is  whether  or  not  it  is  inherently 
and  In  its  nature  capable  of  being  used  for  floatage. 
If  it  is,  an  easement  In  favor  of  the  public  exists 
whether  It  has  been  used  by  the  public  or  not. 
Moore  v.  Sanboroe,  2  Mich.  619,  GO  Am.  Dec.  200; 
Ames  v.  Port  Huron  Log  Driving  &  Boom  Co.  11 
Mich.  145,  83  Am.  Dec.  731. 

A  stream  on  which  logs  can  be  floated  to  market 
is  navigable,  and  is  a  public  highway  for  that  pur- 
pose.   Felger  v.  Robinson,  3  Or.  456. 

The  question  of  the  right  to  float  logs  on  a  stream 
depends  upon  its  capacity  for  such  use.  Weise  v. 
Smith,  3  Or.  446,  8  Am.  Rep.  621. 

The  question  of  navigability  depends  upon 
whether  or  not  the  river  in  Its  natural  state  is  such 
that  it  afFords  a  channel  for  useful  commerce.  Car- 
ter V.  Thurston.  68  N.  H.  104, 43  Am.  Rep.  684. 

But  in  deciding  what  capacity  is  sufficient  to 
make  the  stream  navigable  there  is  conflict,  first, 
as  to  the  quantity  that  can  be  floated  at  once,  and 
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its  articles  of  incorporatioo,  of  driving  logs  in 
the  St.  Louis  river  and  its  tributaries,  and  to 
improve  said  streams  for  log-dnving  purposes 
by  cleariDg  and  straightening  tbe  channel 
thereof,  closing  sloughs,  erecting  sluiceways, 
booms  of  all  kinds,  side-rolling,  slucing,  and 
flooding  dams,  or  otherwise  for  facilitating  the 
running  of  loose  lo^s  and  timber  down  said 
streams.  The  plaintiff  resides  upon  said  land, 
and  uses  the  same  for  agricultural  purposes. 
He  brought  this  action  to  recover  damages 
caused  by  the  defendant  during  the  years  l995 
and  1806  by  damming  up  the  waters  in  said 
streams,  and  discharging  the  same  into  ihe 
stream  below,  so  as  to  cause  tbe  water  in  the 
Cloquet  river  to  overflow  its  banks  and  flow 
over  plaintiff's  land.  The  action  was  tried  by 
tbe  court,  and  it  ordered  judgment  for  the 


plaintiff  in  the  sum  of  $15  damages,  and  for  a 
permanent  injunction  as  prayed  for  in  the 
complaint. 

The  appellant  claims  that,  under  the  stat- 
utes and  decisions  of  this  state,  a  stream  that 
is  used  for  driving  logs  with  or  without  the 
aid,  at  times,  of  artificial  means,  is  a  navigable 
stream;  that  one  of  the  functions  of  said 
stream  is  its  use  in  getting  logs  to  market; 
that,  while  the  logs  may  be  owned  and  their 
traffic  conducted  by  individuals  or  corpora- 
tions, the  right  of  navigation  is  a  public  right; 
that  the  riparian  owner  on  such  stream  takes 
his  title  subject  to  this  public  use,  and  in 
legal  contemplation  of  tbe  same,  the  same  aa 
the  owner  of  lands  adjoining  a  street  or  high- 
way; and  that  if  the  use  is  necessary,  and  ex- 
ercised with  care  and  caution,  the  necessary 


second,  as  to  tbe  duration  of  the  floating  capa- 
city. 

In  regard  to  tbe  quantity  which  can  be  floated  at 
once,  it  has  heen  held,  on  one  side,  that  to  attribute 
navigable  properties  to  a  stream  which  can  only 
float  a  log  is  carrying  the  doctrine  of  navigability 
entirely  too  far,  and  is  turning  a  rule  which  is  in- 
tended to  protect  the  public  into  an  instrument  of 
serious  detriment  to  individuals,  if  not  of  actual 
private  oppression.  American  River  Water  Co.  v. 
Amsden,  0  Cal.  443. 

So,  capacity  to  float  single  logs  is  not  enough  to 
show  tbe  stream  navigable:  there  must  be  capacity 
to  float  rafts,  flat  boats,  and  small  vessels  of  light 
draught.    Irwia  v.  Brown  (Tenn.)  12  8.  W.  840. 

On  the  other  side,  in  BuflTalo  Pipe  Line  Ck).  v. 
New  York,  L.  E.  &  W.  R.  Co.  10  Abb.  N.  C.  107,  it  is 
said,  by  way  of  illustratloa,  that  tbe  capaclcy  to 
float  logs,  singly  or  together,  to  run  rafts,  however 
small,  gives  to  all  the  public  tbe  right  to  use  and 
navigate  tbe  stream. 

And  that  statement  represents  accurately  the  re- 
sults of  many  decisions  holding  streams  to  be  float- 
able. 

In  regard  to  the  duration  of  navigable  capacity, 
the  oases  all  agree  that  it  is  not  necessary  that  the 
stream  shall  be  floatable  at  all  seasons  of  tbe  year* 
flolden  V.  Robinson  Mfg.  Co.  65  Me.  215. 

For,  if  tbe  stream  is  only  floatable  at  certain  sea- 
sons of  tbe  year,  it  must  be  considered  subject  to 
public  use  at  such  seasons.  Thunder  Bay  River 
Boom.  Co.  V.  Speecbly,  ai  Mich.  336,  18  Am.  Rep. 
184. 

So,  a  river  is  subject  to  public  use  if  at  the  times 
of  high  water  it  is  capable  of  floating  logs  for  such 
a  length  of  time  as  will  make  it  useful  and  profit- 
able to  use  it  as  a  highway  to  float  logs  to  mill  or 
market.  Gaston  v.  Mace,  88  W.  Ya.  14, 6  L.  R.  A.  892. 

To  make  the  stream  floatable  it  must  appear 
that  business  men  may  calculate  with  tolerable 
regularity  as  to  the  seasons  the  water  will  rise  to, 
and  remain  at,  such  height  as  will  enable  them  to 
make  it  profitable  to  use  it  as  a  highway  for.trans- 
portation  of  logs.  Burke  County  Comrs.  v.  Ca- 
tawba Lumber  Co.  115  N.  C.  590. 

A  stream  to  be  public  must  have  sufficient  water 
as  the  result  of  natural  causes  to  be  capable  of 
valuable  floatage  periodically  during  tbe  year,  and 
so  continue  long  enough  at  each  period  to  make  It 
susceptible  of  beneficial  use  to  the  public.  Lewis 
V.  Coffee  County,  77  Ala.  190.  54  Am.  Rep.  55. 

Tbe  weight  of  authority  is  that  streams  which 
are  not  floatable  in  the  ordinary  stage  of  tbe  water, 
but  only  when  swollen  by  heavy  rains,  and  then 
only  for  very  short  periods,  are  not  navigable. 
Allison  V.  Davidson  (Tenn.  Ch.  App.)  89  S.  W.  905. 

A  stream  is  not  shown  to  be  a  public  highway 
by  tbe  fact  that  at  spasmodic  and  occasional 
periods  in  the  winter  and  spring,  as  the  result  of 
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freshets,  it  has  capacity  of  floating  logs,  if  ^  it  was 
not  exempted  from  tbe  government  survey  and 
there  is  nothing  to  show  the  existence  of  a  great 
number  of  forests  on  its  banks  or  any  number  of 
people  engaged  in  tbe  lumber  or  rafting  business 
so  that  it  has  been  or  may  be  utilized  as  a  highway. 
Payzer  v.  McMillan  Mill  Co.  105  Ala.  895. 

A  stream  which  is  only  capable  of  .floating  down 
logs  and  timber  during  certain  freshets  is  not  a 
navigable  river  at  common  law.  Whelan  v.  Mc- 
Lachlan,  16  U.  C.  C.  P.  112. 

A  stream  is  not  floatable  for  logs  which  is  not 
capable  of  floating  single  logs  except  during  season 
of  high  water,  which  is  only  about  two  months  in 
the  year,  when  even  then  they  have  to  be  aided  In 
their  passage  by  men  in  skiffs  or  on  shore,  and 
which  has  never  been  used  for  floating  logs  ex- 
cept in  small  quantities,  and  those  were  broken  and 
the  ends  more  or  less  broomed  up.  Morgan  v.  King, 
85  N.  T.  459,  91  Am.  Dec.  58,  Reversing  80  Barb.  9. 

Merely  because  a  watercourse  may,  in  times  of 
periodical  freshets  for  a  few  days  or  weeks,  be 
capable  of  floating  mill  logs,  the  stream  cannot  be 
regarded  as  a  highway  for  that  purpose  at  any 
time,  if  in  its  natural  state  and  during  the  greater 
portion  of  tbe  year  it  is  incapable  of  such  floatage* 
Hubbard  v.  Bell,  54  111.  110,  5  Am.  Rep.  96. 

A  stream  which  is  found  to  be  capable  of  floatinir 
logs  only  at  high  water  or  during  freshets,  without 
more,  will  not  be  held  to  be  public.  Lewis  v. 
Coffee  County,  77  Ala.  190.  54  Am.  Rep.  55. 

A  fresh- water  stream  is  navigable  and  a  public 
highway  when  it  is  susceptible  of  being  used  in  or- 
dinary condition  for  a  highway  of  commerce,  over 
which  there  is  valuable  floatage.  For  a  season  or 
considerable  part  of  the  year  it  must  contain  that 
depth  of  water  which  fits  it  for  such  transportn- 
tion.  All  those  streams  which  have  tbe  requisite 
volume  of  water  only  occasionally  as  the  result  of 
freshets  and  for  brief  periods  are  unnavigable. 
Morrison  Bros.  v.  Coleman,  87  Ala.' 665,  5  L.  R.  A. 
884. 

In  order  that  a  stream  may  be  floatable  it  must 
be  capable  of  being  used  to  an  extent  that  would 
make  it  of  some  value  as  a  highway,  or  at  least  It 
must  appear  that  the  stream  will  be  used  for  some 
portions  of  the  year,  and  the  fact  that  it  could  be 
used  for  a  few  days  in  the  rainy  season,  with  the 
aid  of  d«ims.  is  not  sufficient.  People,  Ricks  Water 
Co.,  V.  Elk  River  Mill  &  L.  Co.  107  Cal.  22L 

In  Munson  v.  Hungerford,  6  Barb.  265,  it  seems  to 
be  assumed  that  mere  capacity  to  float  logs  will 
not  render  tbe  stream  navigable.  Tbe  court  says 
it  Is  not  sufficient  that  a  stream  is  capable  during  a 
period  of  two  to  four  weeks  in  a  year,  when  it  is 
swollen  by  the  spring  and  autumn  freshets,  of 
carrying  down  Its  rapid  course  whatever  may  be 
thrown  upon  its  angry  waters,  to  be  borne  at  ran- 
dom over  every  impediment  in  the  shape  of  dams 
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^damage  is  a  burden  incident  to  the  location  of 
the  land,  and  is  damnum  absgtte  injuria;  and 
that,  while  the  land  upon  which  this  burden  is 
imposed  might  be  condemned  for  that  pur- 
pose, yet  the  defendant,  being  a  quasi  public 
corporation,  is  entitled  to  all  the  rights  to  navi- 
gate the  river  which  the  public  possess;  aod 
Ukat,  though  this  navigation  may  impose  a 
temporary  and  incidental  burden,  it  does  not 
impose  any  liability.  In  other  words,  it  claims 
the  legal  right  to  build  dams  across  natural 
non -navigable  streams,  obstruct  the  natural 
flow  of  their  waters,  collect  them  in  large 
-quantities,  and  discharge  them,  as  its  neces- 
sities require,  upon  the  lands  of  the  riparian 
owner,  in  such  quantities  as  to  raise  the  stream 
to  an  unnatural  and  unusual  height,  and 
-thereby  overflow  his  lands,  and  destroy  his 


crops  and  otherwise  injure  his  said  property. 
The  court  found  as  a  fact  in  this  case  that  the 
streams  here  involved  were  non-navigable,  and 
that  the  defendant,  by  means  of  its  dams  and 
appurtenances  so  constructed,  enabled  it  to  col- 
lect and  restrain  large  quantities  of  waters  of 
said  streams,  which  it  vented  and  discharged 
into  said  Cloquet  river  in  unusual  and  unnatu- 
ral quantities,  whereby  it  flowed  upon  plaiDtiff's 
land,  to  his  damage.  The  evidence  tends  to 
show  that  the  overflowing  of  plaintiff's  land 
was  not  I  be  result  of  a  mere  casual  trespass, 
but  the  natural  and  necessary  effect  of  the  de- 
fendant's plan  or  scheme  of  improving  the 
navigation  of  the  stream,  which  will  recur 
whenever  these  improvements  are  utilized. 
This,  in  our  opinion,  was  a  taking  of  his  prop- 
erty, which  it  had  no  right  to  do  without  com- 


or  brldfires  which  the  band  of  man  has  erected.  To 
oall  such  a  stream  navigable  In  any  sense  is  a  palpa- 
ble misapDllcatloD  of  the  term. 

Aud  that  case  was  followed  in  Curtis  v.  Keesler, 
14  Barb.  5U. 

The  North  Carolina  decisions  at  first  followed 
this  rule. 

A  stream  which  is  not  capable  of  floating  logs 
unless  there  is  a  tresbet  is  not  of  public  use. 
Gwflltney  v.  Scottish  Carolina  Timber  &  Land  Co. 
lUN.  C.  647. 

If  the  stream  is  only  floatable  in  occasional 
freshets,  it  is  not  in  law  a  floatable  stream,  but  if 
-tbe  freshet  should  rise  from  tbe  natural  rainfall  for 
a  suflQcient  period  to  make  tbe  stream  useful  to  tbe 
public,  it  may  be  considered  as  floatable.  Owalt- 
ney  v.  Scottish  Carolina  Timl)er  &  Land  Co.  115  N. 
<J.679. 

But  1o  a  later  case  it  held  that  if  tbe  stream  rises 
•«ight  or  ten  times  a  year  higb  enough  to  carry  logs 
over  the  shallows,  at  irregular  intervals,  and  re- 
mains so  for  from  twenty-four  to  forty-eight 
hours,  it  is  floatable.  Burke  County  Comrs.  v.  Ca- 
tawba Lumber  Co.  116  N.  C.  731,  Overruling  the 
statement  to  tbe  contrary  in  116  N.  C.  500. 

And  that  appears  to  be  tbe  Pennsylvania  rule. 

Creeks  and  small  rivers  are  private  property, 
l>ut  if  of  sufficient  capacity  at  any  stages  of  tbe 
water  to  be  used  for  transportation  of  lumber  or 
otber  goods,  they  are  held  subject  to  that  public 
casement  which  our  English  ancestors  guarded 
with  great  Jealousy.  Barclay  R.  &  Coal  Co.  v.  Ing- 
ham, 86  Pa.  194. 

Otber  tests  have  sometimes  been  employed  to  aid 
in  determining  tbe  navigable  capacity  of  tbe 
stream.    One  is  tbat  of  usage. 

In  Burroughs  v.  Whltwam,  59  Mich.  279,  it  is  said 
tbat  in  tbe  fifty  years  during  which  a  certain 
county  bad  been  converted  from  a  wilderness  into 
-a  garden  no  one  had  ever  thougbt  of  running  a 
log  or  stick  of  timber  down  tbe  stream  flowing 
through  it,  tbe  navigability  of  wbicb  was  in  ques- 
tion, and  it  was  further  said  tbis  is  pretty  nearly 
conclusive  evidence  that  tbe  stream  bas  never 
been  susceptible  of  public  use  for  floatage,  either 
valuable  or  otberwise. 

In  Berry  v.  Carle,  8  Me.  269,  it  is  assumed  tbat  to 
make  a  stream  navigable  for  timt)er  at>ove  wbere 
the  tide  ebbs  and  flows  it  is  necessary  tbat  it  sbould 
bave  assumed  the  character  of  a  navigable  stream 
by  long  usage. 

However,  It  bas  been  held  tbat  in  case  of  a  stream 
navigable  throughout  tbe  year  it  is  sufficient  to 
show  adaptability  for  tbe  purpose  of  navigation  or 
valuable  floatage  at  the  usual  stage  of  tbe  water, 
without  reference  to  tbe  past,  present,  or  prospect- 
ive use  of  tbe  stream  for  these  purposes.  Olive  v. 
State,  86  Ala.  88,  4  L  K.  A.  83. 

If  the  right  to  raft  timber  down  a  stream  has  been 
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used  for  twenty -six  years,  it  cannot  be  disputed  by 
tbe  riparian  owner.  Shaw  v.  Crawford,  10  Johns. 
286. 

If  the  stream  bas  been  used  for  floating  logs  for 
more  than  twenty  years,  it  must  be  considered  a 
highway  for  tbat  purpose.  Ford  Lumber  &  Mfg. 
Co.  V.  McQueen,  14  Ky.  L.  Rep.  521. 

In  Pierrepont  v.  Loveless,  72  N.  Y.  216,  Reversing 
4  Hun,  686,  it  was  held  that  after  tbe  stream  bad 
been  used  for  thirty  years,  and  tbe  legislature  bad 
declared  it  a  public  blghway  for  floating  logs,  and 
bad  made  appropriations  for  Improving  its  naviga- 
bility, a  town  cannot  allege  that  the  putting  of  logs 
into  the  stream  for  floatage  was  unlawful  so  as  to 
render  tbe  one  doing  so  liable  for  a  bridge  destroyed 
by  tbe  logs. 

A  stream  wbicb  has  only  t)een  used  by  a  few  per- 
sons for  floating  logs,  not  more  than  three  or  four 
in  any  year,  and  then  only  from  three  to  six  days, 
is  not  shown  to  have  become  public  by  prescription, 
although  tbe  use  continued  for  thirty  years.  Meyer 
V.  Pbillips,  97  N.  Y.  486,  49  Am.  Rep.  688. 

Anotber  element  sometimes  mentioned  is  the 
amount  of  timber  wbicb  would  seek  an  outlet 
tb rough  tbe  stream. 

In  case  of  a  stream  which  is  suitable  for  purposes 
of  transportation  only  during  certain  periods  the 
inquiry  relates  to  its  fitness  and  tbe  period  of  its 
capacity  for  valuable  floatage,  tbe  number  of  indi- 
viduals interested,  and  the  extent  of  tbe  public  in- 
terest involved  in  its  use  for  transportation,  tbe 
length  of  time  previously  used  by  tbe  public,  and 
its  prospective  public  use,  and  whether  tbe  bed  of 
tbe  stream  was  embraced  in  tbe  government  sur- 
veys of  tbe  territory  through  which  it  runs,  or 
was  excluded  therefrom.  Olive  v.  State,  86  Ala.  88, 
4  L.  R.  A.  38. 

A  stream  wbicb  can  be  used  for  only  6  or  7  miles, 
and  wbicb  bas  never  been  used  by  anyone  for  float- 
ing logs,  while  tbere  is  not  sufficient  timber  on  its 
banks  to  make  it  of  public  use.  cannot  be  beld  to  be 
public  because  an  individual  has  some  timber  on  Its 
banks  wblch  be  wisjies  to  float  to  market  and  it  is 
capable  of  floatage  for  a  short  time  at  periods  of 
fresbeU.  Tbe  public  must  be  interested  l)efore  a 
stream  can  become  a  public  highway.  Rhodes  v. 
Otis,  88  Ala.  578,  78  Am.  Dec.  489. 

In  a  small  private  stream  tbere  is  no  right  to  at- 
tempt to  float  logs  which  have  been  brought  by  rail 
from  a  distance,  since  the  right  to  use  tbe  stream 
for  floatage  is  based  on  its  natural  surroundings, 
and  rests  on  convenience,  if  not  necessity.  Koop- 
man  v.  Blodgett,  70  Mich.  610. 

Again,  tbe  necessity  of  going  upon  the  banks  to 
aid  in  propelling  tbe  logs  bas  been  made  tbe  subject 
of  consideration. 

When  a  stream  is  inherently  and  in  its  nature 
capable  of  being  used  for  the  purpose  of  commerce 
for  tbe  floating  of  rafts  or  logs,  the  public  easement 
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pensatioD.  It  was  an  iavasion  or  yiolation  of 
plaintiff's  private  rights,  which  be  suffered  not 
in  common  with  the  public,  but  as  damage 
solely  to  his  own  private  property.  We  may 
concede  without  deciding  that,  under  the 
power  conferred  by  the  state  upon  this  defend- 
ant corporation,  it  has  the  right  to  build  dams 
across  streams  not  navigable  in  fact,  for  the 
purpose  of  aiding  in  floating  logs  to  market 
and  to  mills  during  seasons  of  low  water. 
He  has  a  right  to  insist  that  his  land  shall  not 
be  taken  for  private  purposes  at  all,  and  not 
for  public  purposes  without  just  compensation. 
'*The  state  has  not  the  right,  without  making 


compensation, to  take  or  destroy  the  property  of 
riparian  owners  in  making  a  watercourse  navi- 
gable when  it  is  not  so  by  nature,  or  in  appro- 
priating such  watercourse  to  the  public  use 
by  artificial  erections  or  improvements."^ 
Wearer  v.  Mimssipm  d  R,  River  Boom  Co. 
28  Minn.  584;  McHenzie  y.  Mimsaippi  <fk  M. 
River  Boom  Co.  29  Minn.  288;  Re  Minnetonkar 
Lake  Improvement  and  Carpenter  v.  Hennepin 
County  Comrs.  56  Minn.  518.  The  rule  laid 
down  in  Qould  on  Waters  (§  108)  is  this:  '*A 
corporation  which  is  authorized  by  statute  to- 
construct  booms  upon  a  river  for  the  purpose 
of  holding  and  storing  logs,  acquires  thereby 


ejdsts.  It  is  immaterial  tbat  it  may  be  Dccessary 
for  the  persons  attempting  to  float  logs  tbereon  to 
use  its  banks.  A  distmffuishlnff  criterion  consists 
in  Its  fitness  to  answer  the  wants  of  those  whose 
business  requires  its  use.  Its  perfect  adaptation  to 
such  use  may  not  exist  at  all  times,  although  the 
rlflrht  to  it  may  continue  and  be  exercised  whenever 
an  opportunity  occurs.  They  need  not  be  fioatable 
at  their  ordinary  stage.  But  if  the  stream  cannot 
be  used  without  crolnfr  upon  its  banks  to  propel  what 
is  floating,  such  fact  would  evidence  its  want  of  ca- 
pacity for  public  use.  Brown  v.  Cbadbourne,  31 
Me.  9.  60  Am.  Dec.  641. 

Streams  wbicb  are  so  small  and  shallow  that  no 
logs  can  be  driven  in  them  without  being  propelled 
by  persons  traveling  on  their  banks  are  not  navi- 
gable in  any  sense  to  give  the  public  a  right  of  way 
in  them.    Treat  v.  Lord,  42  Me.  662,  68  Am.  Dec.  208. 

But  the  mere  fact  that  it  is  convenient,  and  that 
persons  are  accustomed  to  use  the  banks  to  aid  the 
floating  of  their  logs,  does  not  show  tbat  the  stream 
is  not  navigable.    Olson  v.  Merrill,  42  Wis.  203. 

In  some  cases  the  floatability  has  been  assumed 
without  decision. 

In  Dwinel  v.  Barnard,  28  Me.  564,  48  Am.  Dec.607« 
it  was  assumed  tbat  the  public  had  a  right  to  float 
logs  m  a  stream  for  the  purpose  of  determining  the 
public  right  to  use  a  cut  which  carried  the  water 
of  the  stream  across  private  property. 

In  Davis  v.  Winslow,  61  Me.  284, 280.  81  Am.  Dec. 
678,  it  was  agreed  that  the  stream  Vas  of  sufficient 
size  to  float  logs,  and  the  rights  of  the  parties  were 
adjudged  accordingly. 

In  8cott  V.  Willson,  8  N.  H.  821,  it  is  said  tbat  the 
Ck)nnecticut  river  has  been  so  long  used  by  the  pub- 
lic for  rafting  that  it  must  without  question  be  con- 
sidered as  a  public  highway. 

And  that  ruling  was  recognized  in  Barron  v.  Da- 
vis, 4  N.  H.  838. 

In  other  cases  the  question  of  floatability  has  been 
regarded  as  a  question  of  fact. 

Whether  a  stream  is  capable  of  being  used  as  a 
passageway  for  the  purpose  of  commerce  is  a  ques- 
tion of  fact  ror  the  Jury.  Treat  v.  Lord,  42  Me.  552, 
68  Am.  Dec.  296;  New  England  Trout  A  S.  Club  v. 
Mather,  68  Vt.  888,  83  L.  R.  A.  669. 

But,  of  course,  tbat  must  be  under  competent  in- 
gtructions  as  to  what  constitutes  floatability. 

Neeesatty. 

A  way  of  necessity  cannot  be  claimed  down  a 
stream  if  there  are  other  modes  of  getting  the  logs 
to  market.    DeCarop  v.  Thomson,  16  App.  Div.  528. 

Artificial  channeL 

An  artificial  channel  made  for  the  purpose  of  im- 
proving the  navigation  of  a  stream  and  of  lessen- 
ing the  expense  of  driving  logs  therein  to  all  persons 
choosing  or  desiring  to  use  it,  if  left  without  gates 
or  guards  and  used  by  all  without  objection  from 
the  owner,  will  be  held  to  have  been  dedicated  to 
the  public  so  that  the  owner  eannot  recover  for  its 
use.  Weatherby  v.  Meiklejohn,  66  Wis.  76. 
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Conatrudion  of  8tatute8, 

A  statute  making  a  stream  navigable  for  boats 
and  rafts  will  include  logs  run  singly  witbout 
being  formed  into  rafts.  Deddrlck  v.  Wood,  16^ 
Pa.  9. 

The  Ganadian  statute  provides  tbat  it  shall  be 
lawful  for  all  persons  to  float  saw  logs  down  all- 
streams  in  upper  Canada  during  the  spring,  sum- 
mer, and  autumn  freshets.  McLaren  v.  Buck,  2S  U. 
C.  C.  P.  680. 

The  Canadian  statute  gives  no  right  to  float  tim- 
ber on  streams  which  are  not  floatable  in  their 
natural  state.  Boale  v.  Dickson,  13  U.  C.  C.  P.  337;. 
Wbelan  v.  MoLachlan,  16  U.  C.  C.  P.  102. 

Those  cases  were,  however,  overruled  in  McLaren 
V.  Caldwell,  6  Out.  App.  Rep.  456,  and  the  court 
held  that  all  streams  which  were  in  fact  capable  of* 
floating  logs  were  made  subject  to  the  public  right 
by  the  statute,  although  they  had  become  so  by 
improvements  made  upon  them  by  their  owners. 

But  tbat  case  was  in  turn  reversed,  and  the  au- 
thority of  Boale  ▼.  Dickson  restored  In  McLaren  v. 
Caldwell,  8  Can.  S.  C.  436. 

Finally  the  privy  council  reversed  the  supreme- 
court,  and  overruled  the  authority  of  Boale  v. 
Dickson,  and  held  tbat  the  statute  is  not  limited  to 
streams  which  are  capable  of  floating  logs  In  the 
natural  state,  but  extends  to  all  streams,  including 
those  which  had  been  made  floatable  by  improve- 
ments made  by  riparian  owners.  Caldwell  v.  Mc- 
Laren, L.  R.  0  App.  Cas.  382.  Blackburn  says  when 
once  it  is  shown  that  there  is  a  sufilcient  body  of 
water  above  and  below  the  spot  where  the  natural 
Impediment  exists, though  that  natural  Impediment 
renders  the  stream  at  that  spot  practically  unfloat- 
able;  it  does  not  make  it  cease  to  be  a  part  of  the- 
stream  in  the  ordinary  sense  of  the  words. 

Manner  of  tn*e. 

The  right  of  the  log  driver  is  to  use  the  stream  in 
its  natural  capacity,  and  he  cannot  crowd  the 
stream  far  beyond  such  capacity,  nor  can  be  bold 
back  the  water  for  the  purpose  of  obtaining  a  flow 
to  move  hfs  logs  down  the  stream.  Koopman  v. 
Blodgett,  70  Micb.  610. 

A  person  has  a  right  to  drive  timber  or  logs  down 
a  public  stream  without  confining  them  in  rafts  or 
clamps  and  putting  competent  persons  on  such 
rafts  or  clamps  to  guide  them,— at  least  so  far  as- 
such  driving  does  not  impinge  upon  the  rights  of 
other  persons  to  navigate  the  stream  in  any  man- 
ner allowed  by  law.  Sullivan  v.  Jernigan,  21  Fla. 
264. 

A  person  having  a  right  to  use  a  river  for  the 
purpose  of  running  logs  will  not  be  permitted  to 
let  them  run  over  a  fall  In  such  a  manner  as  to  de- 
stroy structures  erected  by  the  government  to  pre- 
serve the  fall,  but  will  be  required  to  guide  them- 
into  the  chute  provided  for  taking  tbem  over  it. 
Dnited  States  v.  Mississippi  &  R.  River  Boom  Co.  9 
Fed.  Rep.  548. 

Floatable  streams  are  public  hiahwavs. 

Rivers  capable  of  floating  rafts  and  lumber  to- 
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no  right  to  appropriate  and  use  the  banks,  ex- 
cept by  the  consent  of  the  owners,  or  in  the  exer- 
cise of  the  power  of  eminent  domain.  This 
property  cannot  be  taken  for  a  purely  private 
purpose;  and  the  fact  that  booming  companies 
and  companies  for  the  improvement  of  the  navi- 
gation are  quasi  public  corporations,  and  hold 
their  franchises  for  a  public  use,  does  not  give 
them  the  privileges  of  a  riparian  owner,  or  ena- 
ble ihem,  by  legislative  authority,  to  devote  the 
river  banks  to  the  purposes  of  their  charter, 
without  compensation  to  the  riparian  owners. 
Compensation  is  also  necessary  where  the  banks 
are  flooded  by  public  improvements.or  by  dams 


erected  for  the  collection  and  storage  of  logs, 
or  by  a  collection  of  logs  in  great  numbers." 
It  may  be  that  the  construction  of  the  dam, 
with  locks  and  sluiceways,  and  the  collection 
of  waters,  was  a  right  conferred  by  statute,  as 
well  as  the  right  to  vent  and  discharge  the 
same  into  the  channel  of  the  Cloquet  river 
for  the  purpose  of  floating  logs,  and  that  it 
only  discharged  such  water  in  sufficient  quan- 
tity or  volume  so  that,  if  kept  at  or  within  the 
usual,  natural,  and  ordinarv  high- water  mark, 
it  would  be  exercising  a  legal  right;  but  the 
evidence  shows  that  it  went  beyond  this,  and, 
in  so  doing,  did  not  exercise  any  such  right. 


market  are  public  blgb  wajs.  Wbteler  v.  Wilkinson, 
2S  Wis.  S72:  Sellers  v.  Union  Lumberinff  Co.  aQ  Wis. 
525;  Cohn  v.  Wausau  Boom  Co.  47  Wis.  U24;  Gerrlsh 
V.  Brovrn,  51  Me.  256,  81  Am.  Dec.  609. 

A  river,  so  far  as  it  Is  navisrable  for  logrs,  is  but  a 
public  hig'tiway  by  water,  and  the  risrbt  to  float  is 
but  a  right  of  passaRe,  includioff  only  such  rights 
as  are  incident  to  the  use  of  the  stream  for  that 
purpose  and  necessary  to  render  such  use  reason- 
ably available.  Grand  Rapids  Booming  Co.  v.  Jar- 
vis,  80  Mich.  308. 

Rivers  and  streams  which  are  of  sufficient  size 
and  channel  that  they  may  be  used  for  the  purpose 
of  floatingr  loirs  are  public  blfrb  ways.  Spokane  Mill 
Co.  V.  Post,  50  Fed.  Rep.  429.  But  the  court  in  re- 
fusinflr  to  compel  the  entire  removal  of  ail  obstruc- 
tions from  the  stream  says  the  water,  as  well  as  the 
light  and  air  and  the  rest  of  nature^s  bequests,  are 
not  for  the  sole  benefit  and  use  of  any  single  indi- 
vidual, corporation,  or  interest,  but  for  all  so  far 
as  they  can  be  usefully  appropriated. 

The  use  of  the  MlsslsBippi  river  as  a  highway  to 
run  logs  down  to  market  is  a  right  common  to  all. 
United  States  v.  Mississippi  &  K.  River  Boom  Co.  3 
Fed.  Rep.  548. 

A  stream  which  may  t>e  benefloially  used  by  the 
public  for  rafting  lumber  is  for  that  purpose  to  be 
deemed  a  highway.  Palmer  v.  Mulligan,  8  Cai.  815, 
2  Am.  Dec.  270. 

If  the  stream  is  floatable  the^owner  of  a  dam  can- 
not take  toll  for  passing  loos  through  hia  dam.  Witt 
V.  Jefcoat,  10  Rich.  L.  389. 

But  the  mere  fact  that  a  stream  is  capable  of 
floating  logs  does  not  make  it  navigable  within  the 
meaning  of  the  Constitution  and  laws  of  the  Unit- 
ed ftutes.  Duluth  Lumber  Co.  v.  St.  Louis  Boom 
Sb  Improv.  Co.  17  Fed.  Rep.  419. 

CorrelcUive  rights  of  log  and  riparian  moners. 

On  a  stream  navigable  only  by  floatage  it  cannot 
be  said  that  the  right  of  floatage  is  paramount  to 
the  use  of  the  water  for  machinery.  Each  right 
Shall  be  enjoyed  with  due  regard  to  the  existence 
and  protection  of  the  other.  Middleton  v.  Fiat 
River  Boom  Co.  27  Mich.  638. 

The  right  to  obtain  water  power  from  a  stream 
for  mill  purposes,  and  the  right  to  float  logs  on  the 
stream,  modify  each  other.  Buchanan  v.  Grand 
River  &  G.  Log  Running  Co.  48  Mich.  864. 

The  rights  of  the  public  to  run  logs  in  a  naviga- 
ble stream  are  not  subordinate  to  the  rights  of 
riparian  owners,  but  are  concurrent,  and  each  must 
be  exercised  without  unnecessarily  interfering 
with  the  other,  and  without  negligence.  White 
River  Log  &  Boom  Co.  v.  Nelson,  45  Mich.  678. 

The  riparian  proprietors  may  change  the  natural 
condition  of  the  stream  only  so  far  as  changes  are 
possible  without  any  infringement  of  the  public 
right.  Connecticut  River  Lumt)er  Co.  v.  Olcott 
FaUs  Co.  66  N.  H.  290, 18  L.  R.  A.  828. 

One  wishing  to  use  the  stream  for  floatage  has 
no  rights  which  are  •  paramount  to  those  of  the 
riparian  owner,  nor  has  the  riparian  owner  the 
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right  to  monopolize  the  stream  to  the  prejudice  of 
the  right  of  floatage.  A.'  C.  Conn  Co.  v.  Little 
Suamlco  Lumber  Mfg.  Co.  74  Wis.  662. 

Rutin  North  Carolina  it  is  heJdthat  the  public 
easement  of  floatage  is  paramount  to  that  of  ripar- 
ian owners.  Burke  County  Comrs.  v.  Catawba 
Lumber  Co.  116  N.  C.  731. 

A  miiiowner  is  under  no  obligation  to  provide  a 
better  way  over  his  dam  than  would  t)e  afforded  by 
the  natural  flow  of  the  stream,  and  in  case  there  is 
not  water  enough  in  the  stream  to  float  the  logs  in 
the  absence  of  the  dam,  he  is  not  bound  to  furnish 
a  passage.   Pearsoti  v.  Roife,  76  Me.  880. 

The  owners  of  dams  on  floatable  streams  are  re- 
quired to  furnish  reasonable  facilities  for  the  pass- 
age of  logs,  but  need  not  provide  the  same  facilities- 
as  would  exist  if  the  dams  were  not  present.  They 
are  not  required  to  provide  for  the  passage  of  large 
rafts  without  breaking  them  up.  Foster  v.  Sears- 
port  Spool  &  Block  Co.  79  Me.  508. 

A  sluice  which  was  sufficient  for  the  passage  of 
logs  which  would  come  to  it  in  the  natural  condi- 
tion of  the  stream  when  the  dam  was  erected  need 
not  be  enlarged  to  accommodate  logs  which  come 
down  after  the  navigability  of  the  river  has  been 
Improved  by  the  removal  of  obstructions  and  erec- 
tion of  storage  dams  for  the  accumulation  of  water.. 
Stratton  v.  Currier,  81  Me.  497,  8  L.  R.  A.  809. 

The  owners  of  dams  erected  under  the  Pennsyl- 
vania act  of  1803  must  provide  a  chute  properly 
constructed  and  adapted  to  the  stream  and  dam,  to 
enable  the  navigator  to  pass  safely  by  ordinary 
care  and  diligence  in  running  it,  and  having  his 
raft  constructed  with  the  usual  skill  and  care. 
Newbold  v.  Mead,  57  Pa,  487. 

A  bridge  may  be  authorized  over  a  stream  which 
is  floatable  for  logs  only  U  miles  above  the  bridge, 
and  when  only  one  person  is  interested  in  the  float- 
age, although  the  effect  will  be  to  cut  off  all  possi- 
bility of  floating  logs  on  the  stream.  Peters  v.  New- 
Orleans,  M.&  C.  R.  Co.  56  Ala.  598. 

A  bridge  may  be  erected  over  a  stream  which  is 
navigable  for  rafts.  Spring  v.  Chase,  2  Dane,  Abr. 
696. 

A  statute  prohibiting  the  bridging  of  navigable 
rivers  will  not  apply  to  a  stream  which,  although 
navigable  for  rarts,  has  never  lyeen  used  for  such 
purpose.    State  v.  Gil  man  ton,  14  N.  H.  467. 

A  dam  cannot  be  placed  across  a  stream  which  in 
its  natural  state  is  capable  of  floating  logs  without 
authority  of  the  legislature.  Knox  v.  Chaloner,  42 
Me.  160, 157. 

The  owner  of  a  milldam  cannot  interfere  with 
the  right  of  the  public  to  float  logs  on  the  stream. 
Parks  V.  Morse.  52  Me.  260;  Lancey  v.  Clifford,  54 
Me.  487,  92  Am.  Deo.  561. 

The  public  right  of  floatage  on  the  stream  is  not 
such  as  to  prevent  the  erection  of  dams,  drags,  and 
flumes,  which  do  not  prevent  a  reasonable  chance 
for  public  passage.    Pearson  v.  Roife.  76  Me.  880. 

The  owner  of  a  mill  site  cannot  maintain  a  dam 
so  as  to  interfere  with  the  public  use  of  the  river  as 
a  stream  navigable  for  rafts  and  logs.    Dwinel  v> 
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Minnesota  Sufrbmb  Coubt. 


July, 


It  iDvaded  the  plaintiff's  legal  right  by  artifi- 
cial means,  and  whereby  his  premises  were 
damaged,— a  burden  which  plaintiff  was  un- 
der no  obligation  to  submit  to  without  compen- 
sation. 

The  defendant  does  not  claim  that  any  at- 
tempt was  made  to  condemn  plaintiff's  land, 
and  we  are  of  the  opinion  that  its  rights  were 
restricted  to  the  use  of  the  stream  in  such  case 
so  as  not  to  raise  the  water  above  the  usual, 
natural,  and  ordinary  high- water  mark. 


As  the  law  does  not  permit  the  defendant  to 
flow  the  plaintiff's  land  in  this  manner,  and  as 
it  claims  the  right,  intends  and  threatens  to 
continue  so  to  do.  an  injunction  is  a  proper 
remedy.  Morrill  v.  St.  Anthony  Falls  Water 
Power  Co,  26  Minn.  222,  87  Am.  Rep.  899. 

As  the  extended  offer  to  introduce  certain 
evidence,  and  excluded  by  the  court,  was  not 
material,  the  court  in  this  respect  committed 
no  error. 

Order  affirmed. 


Veazle,  44  Me.  167, 09  Am.  Deo.  M;  Veazie  v.  Dwioel, 
60  Me.  484. 

The  proper  autboH ties  may  authorize  the  erec- 
tion of  dams  across  streams  whiob  are  merely  float- 
able.   McLauffhlin  v.  Hope  Mfg.  Co.  103  N.  C.  100. 

The  South  Carolina  statute  prohibits  the  obstruc- 
tion of  streams  which  are  naviffable  by  rafts  of 
lumber  or  timber,  and  it  was  held,  in  State  v.  Cul- 
lum,2Speer8,  L.  681,  to  apply  to  streams  which  were 
used  for  that  purpose  at  the  time  the  obstruction 
was  placed  in  the  stream. 

The  state  may  authorize  the  obstruction  of  a 
floatable  stream.  State  v.  Elk  Island  Boom  Co.  41 
W.  Va.  798. 

A  witness  cannot  give  bis  opioion  as  to  the  pos- 
sibility of  running-  logs  down  a  stream  in  its  nat- 
ural state  If  a  dam  which  had  interfered  with  their 
runnlntr  had  been  removed.  Holden  v.  Robinson 
Mf ff.  Co.  65  Me.  216. 

In  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.  72  Wis.  62,  it  is  said  that  the  use  of  rivers  and 
small  streams  for  the  floatagre  of  logs  is  essential  to 
the  continued  prosperity  of  the  immense  lumber 
and  industrial  interests  of  northern  Wisconsin. 

Reguiation  of  floatage. 

The  state  may  forbid  the  running  of  logs  loose  in 
a  stream  the  efFect  of  which  is  to  injure  the  prop, 
erty  of  riparian  owners  and  endanger  other  per- 
sons navifiratin^  the  stream.  Craig  v.  Kline,  65  Pa. 
399. 3  Am.  Rep.  686;  Wendt  v.  Craig,  67  Pa.  424. 

The  New  Hampshire  statute  provides  that  timber 
to  be  floated  on  the  Connecticut  river  must  be 
rafted,  or  must  be  attended,  and  that  any  timber 
found  floating  without  attendance  will  be  liable  to 
forfeiture.    Barron  v.  Davis,  4  N.  H.  838., 

The  Massachusetts  statute  providinsr  no  person 
shall  cause  or  permit  to  be  driven  or  floated  down 
the  Connecticut  river  any  masts,  spars,  logs,  or 
other  timber,  unless  the  same  are  formed  and 
bound  into  rafts  and  placed  under  the  charflre  of  a 
suf&clent  number  of  persons  to  govern  and  manage 
the  same,  has  t)een  held  to  be  constitutional.  Har- 
rlgan  v.  Connecticut  River  Lumber  Co.  12U  Mass. 
680,  87  Am.  Uep.  387. 

Ckmflict  vMh  other  narHgation. 

A  person  running  logs  in  a  stream  cannot  stretch 
a  boom  in  such  a  way  as  to  Interfere  with  the 
steamboat  navigation  of  the  stream.  Crandell  v. 
Mooney,  23  U.  C.  C.  P.  212. 

The  mere  fact  that  a  stream  is  more  useful  for 
floating  logs  than  for  all  other  businesses  combined 
does  not  (rive  those  using  it  for  that  purpose  a  right 
to  increase  its  facilities  for  that  purpose,  if  by 
so  dolner  they  interfere  with  its  use  for  other  pur- 
poses. So.  booms  cannot  be  constructed,  although 
they  greatly  facilitate  the  rafting  business.  If  they 
Interfere  with  others  who  have  a  riiiht  to  navigate 
the  stream.  Cincinnati  Cooperage  Co.  v.  Com.  11 
Ky.  L.  Rep.  629. 

On  a  stream  where  the  principal  industry  con- 
sists in  cutting,  floating,  and  manufacturing  into 
lumber  the  forests  in  its  vicinity,  and  where  the 
river  is  more  valuable  for  this  floataere  than  for  any 
other  navigation,  the  necessity  and  convenience  of 
41  L.  R.  A. 


this  floatage  must  be  considered  in  any  rules  laid 
down  for  the  public  use  of  the  stream.  The  City 
of  Erie  V.  Canfleid,  27  Mich.  482. 

Until  Congress  takes  Jurisdiction  of  a  stream  the 
state  legislature  may  make  steamboat  navigation 
subordinate  to  the  floating  of  logs  and  the  erection 
of  piers  and  booms  to  facilitate  such  use  of  the 
stream.  Heerman  v.  Beef  Slough  Mfg.,  Boom,  Log 
Driving  &  Transp.  Co.  8  Biss.  834. 

The  legislation  by  Congress  to  exclude  the  au- 
thority of  the  state  must  be  specific  so  that  mere 
general  legislation  making  the  stream  navigable, 
followed  by  the  survey  and  improvement  of  the 
stream,  will  not  justify  the  court  in  enjoining  the 
use  of  the  stream  under  state  statutes  by  a  logging 
company  which  obstructs  the  navigation  with  its 
booms  and  dams.  United  States  v.  Beef  Slough 
Mfg.,  Boom,  Log  Driving  &  Transp.  Co.  8  Biss.  42L 

A  court  of  equity  will  not  order  the  removal  of 
a  boom  from  a  stream  because  it  was  not  author- 
ized by  the  Secretary  of  War,  if  it  was  constructed 
under  authority  of  the  state  legislature  before  the 
consent  of  the  Secretary  of  War  was  required,  and 
the  value  of  timber  which  will  be  floated  on  the 
stream  is  many  times  greater  than  the  probable 
value  of  other  products  which  may  be  transported 
upon  it,  while  to  make  the  river  available  for 
bringing  it  to  market  the  maintenance  of  the  boom 
is  necessary.  United  States  v.  Beliingham  Bay- 
Boom  Co.  72  Fed.  Rep.  586. 

The  right  to  tow  rafts  in  navigable  waters  was 
impliedly  recognized  in  The  David  Morris,  Brown, 
Adm.  274,  by  adjudging  rights  of  the  respective 
parties  upon  the  hypothesis  that  the  raft  was 
rightly  where  it  was. 

And  the  same  is  true  of  Lallande  v.  The  C  D., 
Jr.,  Newberry,  Adm.  501:  The  Joggins  Raft,  40  Fed. 
Rep.  588:  Seabrook  v.  Raft  of  Railroad  Cross-Ties, 
40  Fed.  Rep.  596;  The  Henry  Buck,  88  Fed.  Rep.  611; 
The  F.  &  P.  M.  No.  2,  88  Fed.  Rep.  264;  Cartier  t* 
The  F.  &  P.  M.  No.  2, 33  Fed.  Rep.  511:  Muntz  v.  A 
Raft  of  Timber.  16  Fed.  Rep.  557;  United  States  v. 
One  Raft  of  Timber,  18  Fed.  Rep.  796;  McCord  v. 
The  Tiber,  6  Bles.  409. 

Where  a  raft  of  such  shape  as  to  be  dliBcult  to 
handle  was  floated  down  a  river  having  a  current 
of  4  miles  per  hour,  and  was  permitted  to  crowd  so 
near  the  shore  that  a  vessel  coming  up  without 
warning  had  not  sufficient  room  to  pass  in  safety; 
so  that  it  drove  directly  through  the  raft,  scatter- 
ing its  contents  and  causing  a  total  loss,  the  owner 
of  the  raft  was  not  permitted  to  recover  for  the  loss 
because  of  j  his  negligence.  The  Athabascon,  46 
Fed.  Rep.  651. 

Conflieting  rights  of  floatage. 

If  the  stream  is  not  of  sufficient  size  to  accom- 
modate all  wishing  to  use  it,  each  must  so  conduct 
his  driving  as  to  give  others  a  reasonable  share  of 
the  benefit  of  the  stream.  Bearoe  v.  Dudley.  88 
Me.  410. 

One  log  owner  cannot  unreasonably  interfere 
with  the  rights  of  other  persons  attempting  to  use 
the  stream.  Page  v.  Mille  Lacs  Lumber  Co.  & 
Minn.  492. 

Each  person  undertaking  to  drive  logs  In  a  stream 
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Carlson  y.  St.  Louis  River  Dam  &  iMPROTEicEirr  Co. 
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An  application  for  rehearing  having  been 
filed,  the^  following  response  was  handed 
<iown  on  July  11,  1898: 

Per  Curiam: 

The  substance  of  counsel's  application  for 
reargument  is  that  we  have  ignored  our  former 
decisions  holding  that  the  rights  of  riparian 
-owners  on  navigable  streams  are  subject  to  the 
public  right  of  navigation,  and  that  any  inci- 
dental injury  which  such  owners  may  sustain, 
hy  reason  of  the  lawful  and  reasonable  exer- 


cise of  this  public  riffht,  is  damnum  absque 
injuria.  In  this,  as  in  their  original  brief, 
counsel  overlook  the  extent  of,  and  the  limita- 
tions upon,  this  public  right  of  navigation  as 
announced  and  explained  in  Be  Minnetonka 
Lake  Improve ment,  56  Minn.  518,  and  other 
cases.  The  gist  of  the  decision  in  the  present 
case  is  not  that  the  defendant  was  guilty  of 
negligence  in  doing  what  it  did,  but  that  it 
had  no  right  to  raise  the  water  to  the  extent  it 
did  without  paying  plaintiff  compensation. 
Application  denied. 


43oes  so  subject  to  the  common  riirbt  of  other 
loff  owners  to  a  like  use  of  the  stream.  Chesley  v. 
BeOraCr.  95  Minn.  415. 

The  use  of  a  aavlgable  stream  is  open  to  every- 
body equally.  No  log  owner  can  exclude  another 
from  it  any  longer  than  may  be  necessary,  if  he  is 
first  in  occupation  to  float  his  logs  by  the  natural 
current.    Butterfleld  v.  Gilchrist,  63  Mich.  22. 

The  mere  fact  that  a  boom  in  the  stream  is  a  mat- 
ter of  iaconvenieDce  and  idjury  to  a  person  wish- 
ing to  use  the  stream  for  running  logs  does  not  of 
tself  show  that  It  is  a  nuisance.  Atty.  Gen., 
Muskegon  Boom  Ck>.,  y,  Evart  Booming  Co.  84  Mich. 
462. 

Log-driving  companies. 

Individuals  driving  their  own  logs  have  the  same 
rights  as  log-driving  companies  in  streams  that  are 
navigable  for  that  pu  r pose.  Hall  v.  Tittaba wassee 
Booming  Co.  61  Mich.  877. 

But  the  state  may  grant  to  a  log-driving  com- 


pany the  right  to  the  use  of  the  water  of  a  stream 
so  that  individuals  on  the  stream  will  not  be  per- 
mitted to  use  any  water  of  the  stream  for  the  driv- 
ing of  their  own  klogs] which  will  be  needed  by  the 
company  for  driving  the  logs  underwits  charge. 
Mullen  V.  Penobscot  Log-Driving  Co.  90  Me.  565. 

A  grant  of  the  advantages  of  corporate  organ- 
ization to  persons  engaged  in  the  improvement  and 
use  of  the  water  power  of  a  stream  fori  manufao- 
turing  purposes  does  not  show  that  a  total  or  par- 
tial discontinuance  of  the  way  was  intended  by  the 
legislature.  Connecticut  River  Lumber  Co.  v.  01- 
cott  Falls  Co.  65  N.  H.  290, 13  L.  R.  A.  826. 

The  right  of  a  person  to  run  logs  in  a  stream  is 
not  interfered  with  by  a  legislative  permission  to 
a  boom  company  to  erect  a  boom  which  will  detain 
all  logs  running  in  the  stream,  and  hold  them  while 
logs  of  other  persons  are  being  sorted  out.  Os- 
borne V.  Knife  Falls  Boom  Corp.  82  Minn.  412.  60 
Am.  Kep.  58a  H.  P.  F. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


George  A.  DEVLIN 

V, 

Samuel  DALTON  et  al. 
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1*  Certiorari  will  not  lie  to  review  the 
deelflion  of  a  board  of  military  eacam- 
iners  respecting  the  competency  of  a  person 
to  be  a  militia  officer,  as  the  proceedings  of  the 
board  are  not  judicial. 

IB.  A  writ  of  certiorari  does  not  lie  to  re- 
view a  decision  of  a  question  of  fact  upon  evi- 
dence heard. 

(May  Zl,  1898.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of  the 
full  bench  of  a  petition  for  a  writ  of  certiorari 
to  review  the  action  of  defendants  as  board 
•of  examiners  for  volunteer  militia  finding  pe- 
titioner disqualified  to  act  as  captain  of  a  mi- 
litia company.     Petition  dimnissed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hesseltine  ft  Hesseltine,  for  pe- 
titioner: 

The  petitioner  cannot  be  deprived  of  his 
Tight  and  privilege  to  the  oifice  of  captain  of 
the  volunteer  militia  of  the  common weath  of 
Massachusetts  without  due  form  of  law.  No 
tirbitrary  acts  or  unlawful  power  can  remove 
bim  from  that  oifice. 

To  remove  an  officer  duly  elected,  exam- 


ined, and  qualified,  there  must  be  some  clear, 
definite,  express  provision  by  the  legislature, 
prescribing  how  and  under  what  circum- 
stances, for  what  cause,  and  in  what  manner 
he  may  be  tried  and  removed  from  his  office. 
The  legislature  has  provided  for  this  by 
§§  185,  186.  etc.,  and  150  of  said  act. 

There  never  has  been  a  system  of  disci- 
pline in  the  United  States  by  which  an  officer 
could  be  ordered  before  an  examining  board, 
tried  upon  secret  charges,  question  put  to  him 
as  to  his  acts  while  in  the  service;  no  right 
given  to  challenge  any  member  of  the  court, 
with  no  right  to  appear  by  counsel  to  know 
the  testimony  and  witnesses  against  him;  no 
right  to  produce  evidence,  then  condemned  on 
a  simple  report  "  failed  to  pass"  with  no  op- 
portunity for  review  and  correction  of  error, 
dismissed  from  the  service  and  disgraced. 
Tbisis  military  law  and  discipline  unheard  of 
out  of  this  commonwealth,  contrarv  to  all 
sense  of  justice,— a  violation  of  the  rights  of 
an  officer  in  service. 

A  writ  of  certiorari  lies  to  a  court  of  sum- 
maiT  as  well  as  inferior  jurisdiction. 

Haven  v.  Essex  County  Gomrs.  155  Mass.  467; 
Merrick  v.  Arbela  Twp,  Board,  41  Mich,  631; 
People,  New  York,  v.  Nichols,  79  N.  Y.  582; 
atone  V.  New  York,  26  Wend.  157;  Starr  v. 
Rochester,  6  Wend.  564. 

A  court  of  summary  jurisdiction  is  created 
and  limited  by  law.    The  petition  demands 


NoTB.~For  other    matters  about    militia,   see  j  and  Nixon  v.  Reeves  (Minn.)  88  L.  R.  A.  606,  as  to 
-Chapin  v.  Ferry  (Wash.)  15  L.  R.  A.  116,  and  nOUy  I  authority  of  captain  to  imprison  a  member  of  his 
as  to  calllnflT  out  for  service;  Lewis  v.  Lewellinff  I  company. 
(Kan.)  28  L.  R.  A.  610,  and  noU^  as  to  disbandment;  I 
41  L.  R.  A. 
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the  full  record  of  the  conrt,  and  In  default  of 
a  complete  record  a  statement  of  facts  should 
be  made  sufficient  to  enable  the  court  to  cor- 
rect error  and  injustice  done. 

Haven  v.  Bsiex  County  Comrn,  155  Mass. 
467;  Spelling,  Extraordinary,  Relief,  §  2016; 
Cecil  V.  Barber,  8  Wis.  297;  Oreutt  v.  Cahill 
24  N.  Y.  578;  Biair  v.  Hamilton,  82  Gal.  49. 

A  summary  court  cannot  take  advantage  of 
its  own  negligence  to  sustain  a  wrong.  The 
board  should  state  in  their  answer  the  pro- 
ceedings, all  facts  as  they  occurred  before 
them,  and  it  was  error  to  refuse  the  motion 
of  the  petitioner  for  the  board  to  amend  stating 
the  facts. 

TewJMmry  v.  Middlesex  County  Comrs.  117 
Mass.  565  w  Sedgwick  v.  DawJdns,  17  Fla.  555; 
WdU  ▼.  Flowers,  41  Ga.  827;  Spelliog,  Extra- 
ordinary Relief,  §  2013;  Harris,  Certiorari, 
§547. 

Where  the  record  reported,  although  not 
complete,  is  sufficient  to  show  injustice,  it  is 
the  duty  of  the  judge  to  revise  proceedings. 

Fhiitips  V.  Parr,  19  Tex.  91. 

Whatever  is  put  into  the  return  by  way  of 
explanation  or  otherwise,  beside  what  is  or- 
dered to  be  returned,  is  put  in  without  war- 
rant, and  is  not  to  be  regarded. 

Bacon,  Abr.  Certiorari,  H.,  and  authorities 
there  cited;  Stone  v.  New  York,  25  Wend. 
157. 

Mr,  J.  M«  Hailowell,  for  board  of  exam- 
iners: 

On  a  petition  for  a  writ  of  certiorari,  the 
court  cannot  examine  the  evidence  given  at 
the  trial  below,  unless  it  appears  upon  the 
record  that  objection  was  there  taken  to  its 
competency. 

CouHins  V.  Cowing,  23  Pick.  208;  Stratum 
V.  Com,  10  Met.  217;  Farmington  Riter  Water 
Power  Co,  v.  Berkshire  County  Comrs,  112 
Mass.  206. 

Nor  can  the  court  examine  the  merits  of  a 
case  and  set  aside  a  verdict  as  against  evi- 
dence. Whether  the  evidence  was  sufficient 
to  support  the  finding  is  a  question  of  fact 
upon  which  the  judgment  of  the  board  is 
final. 

Nightingale,  Petitioner,  11  Pick.  168;  Cousins 
V.  Cowing,  23  Pick.  215;  Stratton  v.  Com, 
10  Met.  217;  Farmington  River  Water  Power 
Go.  V.  Berkshire  County  Comrs,  112  Mass. 
206. 

The  proceedings  of  the  board  can  be  quashed 
only  for  want  of  jurisdiction  or  for  manifest 
error  in  point  of  law. 

Hayward,  Petitioner,  10  Pick.  358. 

The  composition  of  the  board  has  been  the 
subject  of  much  thought  by  the  legislature. 
It  is  the  final  body  for  determining  questions 
of  fact.  The  practical  objections  are  many 
agaiost  inquiring  into  the  grounds  of  its  de- 
cisions, especially  when  officers  who  are  ex- 
amined and  who  have  complaints  against  the 
board  always  have  the  remedy  open  to  them 
of  applying  to  the  commander  in  chief  for 
redress. 

Ex  parte  Dunbar,  14  Mass.  393;  Hannum 
V.  Belehertown, 19  Pick.  311;  Murdoek  v.  Sum- 
ner, 22  Pick.  156;  Chadbourn  v.  Frauklin,  5 
Gray,  313:  Bridgewater  v.  Plymouth,  97  Mass. 
882;  Woodward  v.  Leavitt,  107  Mass.  458,  9 
Am.  Rep.  49;  Warren^r,  Spencer  Water  Co,  148 
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Mass.  155;  StaU  v.  Newport,  18  R  I.  881;  Ex 
parte  Vallandigham,  1  Wall.  248,  17  L.  ed. 
689 

The  board  having  jurisdiction  and  the  find- 
ing belDg  a  judicial  act,  the  latter  was  not 
void,  but  was  merely  voidable,  and  is  valid 
until  reversed. 

Parks  V.  Boston,  8  Pick.  218. 

The  order  of  discharge  was  issued  by  the- 
commander  in  chief,  and  being  based  upon  a 
valid  finding,  was  therefore  itself  valid. 

The  court  cannot  by  certiorari  review  the- 
action  of  the  commander  in  chief. 

People,  Leo,  v.  HiU,  87  N.  Y.  8.  R  112,  cit- 
ing Cocheu  and  Shaw's  Cases;  People,  Leo,  v. 
Hill,  126  N.  Y.  497. 

The  petitioner  having  rested  for  more  than 
two  months,  and  until  after  his  successor 
had  been  chosen  and  was  qualified  and  com- 
missioned, he  is  debarred  by  his  laches  from 
bringing  this  writ.    . 

Simon  v.  Boboken,  52  N.  J.  L.  867;  Frae 
tional  School  Dist.  No,  1  v.  Joint  Bd.  of  School 
Inspectors,  27  Mich.  8. 

Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  4th  Amendment  to  the  Gonstitution  pro- 
vides that  *  'all  officers  commissioned  to  com- 
mand in  the  militia  may  be  removed  from  office- 
in  such  manner  as  the  legislature  may  by  law 
prescribe."  Stat.  1898,  chap.  867,  §  42.  pro- 
vides that  an  officer  elect  shall  be  commissioned 
and  notified  to  appear  before  the  examining 
board  provided  in  g  58.  Section  53  provides^ 
that  "every  commissioned  officer  fwith  cer- 
tain exceptions  not  now  material]  shall  upon 
being  notified  as  provided  in  §  42,  appear  be- 
fore an  examining  board,  to  consist  of  the  per- 
manent commanders  of  brigades,  regiments  of 
infantry,  battalions  of  artillery  and  cavalry^ 
the  naval  brigade  and  corps  of  cadets.  The 
board  shall  examine  the  said  officer  as  to  his- 
military,  moral,  and  general  qualifications. 
.  .  .  If  in  their  opinion  such  officer  is  com- 
petent, the  fact  shall  be  certified  to  the  com- 
mander in  chief.  .  .  .  Any  officer  who  fails- 
to  appear  before  the  board  of  examiners  within 
forty  days  from  the  date  of  his  election  or  ap- 
pointment, or  who  fails  to  pass  a  satisfactory 
examination  before  said  board,  shall  be  forth- 
with discharged  by  the  commander  in  chief.  "^ 
Section  64  is  as  follows:  "An  officer  who  fails 
to  pass  the  board  of  examiners  or  fails  to  ap- 
pear before  said  board,  as  provided  in  §  53  of 
this  act,  and  any  officer  who  may  at  any  time 
be  ordered  before  said  board  of  examiners,  and 
who  fails  to  pass,  shall  be  discharged  by  the 
commander  in  chief." 

The  first  portion  of  §  64  is  a  repetition  of  the 
provision  last  quoted  of  §  58,  but  the  latter 
portion  provides  for  a  new  examination  by  the 
same  board  at  any  subsequent  time,  when  so- 
ordered.  This  provision  bad  its  origin  in  Stat. 
1884,  chap.  230,  §  9,  and  it  was  repeated  in 
Stat.  1887,  chap.  411,  §  64;  and  it  was  no  doubt 
intended  to  meet  cases  where  experience  raised 
a  question  as  to  the  qualifications  of  officers, 
who  bad  passed  the  examination  provided  for 
in  §  53,  shortly  after  their  election.  The  scope 
and  purpose  of  the  later  examination  are  the 
same  as  in  the  original  one,  namely,  to  ascer- 
tain as  to  the  officer's  military,  moral,  and  gen- 
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•«ral  qualifications,  and  to  determine  whether, 
in  the  opinion  of  the  board  of  examiners,  he  is 
competent  for  his  petition.  The  petitioner, 
therefore,  lawfully  might  be  ordered  to  ap- 
pear before  the  board  or  examiners  for  a  sub- 
sequent examination,  although  he  had  passed 
A  satisfactory  examination  upon  his  election  in 
1893. 

The  petitioner  also  contepds  that  he  was  in 
reality  tried  before  the  board  of  examiners  on 
secret  charges  which  had  been  filed  against 
him  by  his  colonel,  who  was  a  member  of  the 
board,  and  that  the  board  acted  virtually  as  a 
court,  though  without  having  formal  charges 
filed,  or  allowing  him  to  be  represented  by 
counsel,  and  that,  being  a  court,  a  writ  of  cer- 
tiorari may  issue  to  correct  its  proceedings. 
But  this  is  a  misconception  of  the  position  and 
doings  of  that  board,  which  was  acting  in  no 
sense  as  a  court  of  inauiry,  or  court  martial, 
or  court  of  any  kind,  out  only  as  a  board  of 
examiners,  to  ascertain  and  determine  if  the 
petitioner  was  competent  for  his  position. 
Following  the  usual  course  of  proceedings  on 
a  petition  for  a  writ  of  certiorari,  that  board 
has  made  a  return  of  its  doings,  by  which  it 
appeared  that  the  petitioner  was  examined  bv 
and  in  the  presence  of  the  board  as  to  his  mil- 
itary, morid,  and  general  qualifications;  that 
he  answered  some  of  the  questions  put  to  him, 
and  refused  to  answer  others;  that  he  took  no 
specific  objection  or  exception  to  any  of  the 
•questions  so  put  to  him;  that  he  failed  to  pass 
a  satisfactory  examination  before  the  board; 
and  that  the  result  of  the  examination  was 
forwarded  by  the  board  through  the  regular 
military  channels  to  the  commander  in  chief. 
A  record  of  the  result  was  made,  but  the  board 
had  no  other  or  further  records  concerning 
any  order  of  discharge,  or  relating  to  the  pro- 
-ceedings  in  the  examination,  and  no  record  of 
the  questions  asked,  answered,  or  declined  to 
>be  answered  in  the  examination.    It  thus  ap- 


pears that  the  petitioner  was  personally  before 
the  board  of  examiners,  who  could  form  some 
opinion  as  to  his  competency  to  command  a 
company  of  infantry  from  his  appearance, 
manner,  mode  of  speech,  and  conduct,  as  well 
as  from  a  consideration  of  his  answers,  taken 
abstractly.  It  cannot  be  expected  that  we 
should  revise  their  conclusion,  or  do  anything 
further  than  to  see  If  it  appear  that  any  error 
in  point  of  law  was  committed.  People,  Leo, 
V.  Bill,  126  N.  Y.  497;  8imon  v.  Hoboken,  52 
N.  J.  L.  367.  A  writ  of  certiorari  does  not 
lie  to  revise  a  decision  of  a  question  of  fact 
upon  evidence  heard.  Farmington  River  Water 
Power  Co,  v.  Berkshire  County  Comrs.  112 
Mass.  206.  And  especially  a  court  of  law  is 
not  a  proper  tribunal  1o  determine  the  compe- 
tency of  a  military  officer.  We  are  unable  to 
see  that  any  error  in  law  was  committed  by 
the  board  of  examiners  in  reaching  their  con- 
clusion. The  fact  that  it  did  not  act  as  a  court 
disposes  of  most  of  the  objections  urged  against 
its  proceedings.  An  examining  board,  with  a 
view  to  ascertain  the  petitioner's  qualifications, 
might  put  questions  touching  anv  matter 
which  would  aid  it  in  its  decision,  and  we  have 
no  occasion  to  consider  whether  or  not  he  prop- 
erly declined  to  answer  any  questions  so  put. 
The  grounds  of  its  decision  are  not  stated. 

None  of  the  minor  objections  taken  by  the 
petitioner  can  avail  him.  Since,  in  these  pro- 
ceedings, the  board  of  examiners  did  not  act 
as  a  court,  his  petition  must  fail,  because  a 
writ  of  certiorari  is  issued  onlv  to  revise  pro- 
ceedings which  are  judicial  in  their  nature 
{Atiff,  Oen.  V.  Forthampton,  148  Mass.  589), 
and,  in  any  case,  it  does  not  lie  to  correct 
formal  or  technical  mistakes,  when  no  sub- 
stantial injustice  is  shown  to  have  been  done 
(Haven  v.  Essex  County  Comrs,  155  Mass.  467). 

The  motion  for  a  further  return  or  answer 
was  rightly  overruled. 

Petition  dismissed. 


MICHIGAN    SUPREME    COURT. 


William   J.  LILLIBRIDGE,  Plff.  in  Err,, 
Orlando  B.  McCANN. 
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1.  The  jury  may  draw  saeh  inference 

as  oommoD  knowled£re  will  suggest  reepectln? 
neffllflrenoe  In  lylnfr  down  aod  iroiDfir  to  sleep  in  a 
ham  upon  hay  or  straw,  with  a  lighted  pipe  in 
one*8  mouth. 

*8*  Lylnf^  down  to  amokey  on  hay  or 
straw*  in  a  barn,  and  going  to  sleep  with  a 
lighted  pipe  in  one^s  moutb,  may  he  found  by  the 
Jury  to  constitute  negligence. 

3.  The  owner  of  a  'bnUdin^p  taking  fire 
ft*om  another  bnildinfl^  which  is  set  on  fire 
tbrough  the  negligence  of  another  person,  with- 
out any  intervening  cause,  has  a  right  of  action 
against  the  person  whose  negligence  started  the 
lUre. 


Note.— As  to  tbe  right  of  jurors  to  act  on  their 
own  knowledge  of  the  facts  in  or  relevant  to  the 
Issue,  see  note  to  State  v.  Gkiymon  (S.  C.)  81  L.  B. 
A489. 
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4.   Whether  the  oonseqnenoes  of  a  neg- 
llflrent  act  ought  to  have  been  foreeeen 

is  a  question  for  tbe  jury. 
6.   A  wind  existing  at  the  time  a  build- 
ing ia  set  on  fire  is  not  an  intervening  cause 
of  the  burning  of  another  building  to  which  the 
fire  is  carried. 

(May  17, 1806.) 

ERROR  to  the  Circuit  Court  for  Ottawa 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  burning  of  some 
of  plainiiffs  property.    Beoersed, 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  Farr,  for  plaintiflf  in  er- 
ror: 

There  was  a  legal  duty  resting  upon  the  de- 
fendant to  exercise  reasonable  care  in  the  man- 
agement of  his  property  so  as  not  to  endanger 
that  of  the  plaintiff. 

Cooley,  Torts,  p.  601. 

The  question  of  the  defendant's  negligence, 
and  whether  it  was  the  proximate  cause  of 
plaintifTs  loss,  were  questions  for  the  jury. 


Michigan  SxTFRRiaB  Couht. 
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Q(mld  V.  Schermer,  101  Iowa,  582;  Union  P. 
E.  Co.  V.  Evang,  62  Neb.  50;  Alabama  Great 
Southern  R.  Co,  v.  Arnold,  80  Ala.  600;  Cooley, 
Torts,  p.  70. 

If  the  origioal  act  was  wron^ul,  and  would 
naturally,  accord iDg  to  the  ordiDary  course  of 
events,  prove  injurious  to  some  other  person  or 
persons,  and  does  actually  result  in  injury 
through  the  intervention  of  other  causes  which 
are  not  wrongful,  the  injury  shall  be  referred 
to  the  wrongful  cause,  passing  by  those  which 
were  innocent. 

Clark  V.  Lebanon,  63  Me.  893;  Willey  v.  Bel- 
fast, 61  Me.  569;  Baltimore  d  P,  R  Co.  v. 
Bean&y,  42  Md.  117;  Eenry  v.  Southern  P,  R, 
Co.  50  Cal.  176;  Perley  v.  Eastern  R.  Co,  98 
Mass.  414,  96  Am.  Dec.  645;  Hooksett  v.  Con- 
cord K  Co,  88  N.  H.  242;  Small  v.  Chicago,  R, 
I,  dt  P,  R.  Co.  65  Iowa,  582;  Webb  v.  Rome, 
W,  d  0.  R,  Co,  49  N.  Y.  420,  10  Am.  Rep. 
889;  Davis  v.  Garrett,  6  Bing.  716;  McDonald 
V.  Snelling,  14  Allen,  290,  92  Am.  Dea  768; 
Lehigh  Valley  R.  Co.y.  McKeen,  90  Pa.  122, 
35  Am.  Rep.  644;  Pennsylvania  R.Co.y,  Hope^ 
80  Pa.  878,  21  Am.  Rep.  100;  Deiaware,  L.  db 
W.  R,  Co,  V.  Salmxm,  89  N.  J.  L.  299,  28  Am. 
Rep.  214. 

Whether  a  fire,  communicated  from  an- 
other's negligent  fire  is  a  remote  or  proximate 
consequence  of  the  negligent  act,  is  a  question 
for  the  jury. 

Pennsylvania  R.  Co,  v.  Eope,  80  Pa.  878,  21 
Am.  Rep.  100;  Fentv.  Toledo,  P.  d;  W.  R,  Co. 
59  111.  849,  14  Am.  Rep.  18;  Perry  v.  Southern 
P.  R,  Co.  50  Cal.  578;  Kellogg  v.  Chicago  AN, 
W.  R.  Co,  26  Wis.  228, 7  Am.  Rep.  69;  Annap- 
olis dt  E.  R.  Co.  V.  Gantt,  89  Md.  115;  Atchi- 
son, T.  db  S,  F.  R,  Co.  V.  Stanford,  12  Kan. 
854, 15  Am.  Rep.  862;  Clemens  v.  Hannibal  db 
St,  J.  R.  Co.  53  Mo.  366, 14  Am.  Rep.  460;  Lou- 
isviUe  N.  A.  dbC.R.  Co.  v.  KHnning,  87  Ind. 
861;  Uoyt  v.  Jeffers,  80  Mich.  181;  Burlington 
db  M,  R,  Co,  V.  Westover,  4  Neb.  268;  Anderson 
V.  Wasatch  db  J.  Valley  R,  Go.  2  Utah.  518; 
Poeppers  v.  Missouri,  K,  db  T,  R.  Co.  67  Mo. 
715,  29  Am.  Rep.  518;  Atchison,  T.  db  S,  F.  R. 
Co,  V.  Bales,  16  Kan.  252;  Troxler  v.  Richmond 
db  D.  R.  Co.  74  N.  C.  877;  Perley  y.  Eastern  R, 
Co.  98  Mass.  414.  96  Am.  Dec.  645;  McDonald 
V.  Snelling,  14  Allen,  290,  92  Am.  Dec.  768; 
Jucker  v.  Chicago  d  N.  W.  R.  Co.  52  Wis.  158; 
Hiagins  v.  Dewey,  107  Mass.  496,  9  Am.  Rep. 
68;  Si.  Joseph  d  D,  C.  R.  Co.  v.  Chase,  11  Kan. 
68;  Milwaukee  d  St.  P.  R,  Co.  v.  Kellogg,  94 
U.  8.  474,  24  L.  ed.  259. 

The  wind  was  not  a  new  force  or  power. 

Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
44,  19  L.  ed.  65;  Travellert^  Ins.  Co.  v.  Seater, 
19  Wall.  542.  22  L.  ed.  158;  u^na  F.  Ins.  Co. 
V.  Boon,  95  U.  8.  181,  24  L.  ed.  899;  Schfffer 
V.  Washington  City,  V.  M.  d  G.  S.  R,  Co.  105  U. 
8.  251,  26  L.  ed.  1071;  Boon  v.  .^Jtna  Ins.  Co. 
12  Blatchf.  29;  Crondal  v.  Accident  Ins.  Co. 
27  Fed.  Rep.  46;  Fent  v.  Toledo,  P.  d  W.  R.  Co. 
59  111.  849,  14  Am.  Rep.  18:  Delaware,  L.  d 
W.  R,  Co.  V.  Salmon,  39  N.  J.  L.  299,  28  Am. 
Rep.  214;  Jensen  v.  The  Joseph  B.  Thomas,  81 
Fed.  Rep.  584;  16  Am.  &  Eng.  Enc.  Law, 
p.  444;  1  Shearm.  &  Redf.  Neg.  8d  ed.  §  10;  2 
Thomp.  Neg.  p.  1085. 

Messrs.  Cuteheon  ft  Swarthont,  for  de 
fend  ant  in  error: 

A  case  may  not  be  left  to  the  jury  unless 
41  L.R.  A. 


there  is  evidence  which  will  warrant  a  verdict 
for  the  party  producing  it. 

6  Enc.  PI.  &  Pr.  pp.  672,  678.  note  1;  Grand^ 
Trunk  R.  Co.  v.  Nichol,  18  Mich.  170;  Darts  y^ 
Detroit  d  M.  R.  Co.  20  Mich.  105,  4  Am.  Rep. 
864;  Carver  v.  Detroit  d  S.  PI,  Roi^o  Co.  61 
Mich.  584;  Conely  v.  McDonald,  40  Mich.  150; 
Meyer  v.  Houck,  85  Iowa,  819;  Ryder  v.  Womb- 
well,  L.  R.  4  Excb.  88;  Kansas  P,  R.  Co.  v. 
Butts,  7  Kan.  808;  Beckman  v.  Consolidation 
Coal  Co.  90  Iowa,  252;  Reeder  v.  Dupuy,  96 
Iowa,  729;  Barnhart  v.  Chicago,  M,  d  St.  P. 
R.  Co.  97  Iowa,  654;  Hurd  v.  Neilson,  100 
Iowa,  555;  Wood  v.  Chicago,  M,  d  St.  P.  R. 
Co,  51  Wis.  196;  Parks  v.  Ross,  11  How.  862, 
18  L.  ed.  780;  Hanley  v.  Batch,  106  Mich.  46; 
Knight  v.  Towles,  6  8.  D.  575.  B|W 

Every  defendant  shall  be  held  responsible 
for  all  those  consequences  which  might  have 
been  foreseen  and  expected,  but  not  for  those 
which  he  could  not  have  foreseen,  and  waff 
therefore  under  no  moral  obligation  to  take 
into  consideration. 

1  Thomp.  Neg.  p.  186. 

Where  a  fire  accidentally  begins  upon  the- 
premises  of  an  individual,  and  it  consumes  his 
house,  and  then  extends  to  his  neighbor's  and 
consumes  that,  no  action  will  lie  in  favor  of 
the  latter  against  the  former,  to  recover  the- 
damages  for  the  loss  sustained. 

Lansing  v.  Stone,  87  Barb.  15,  14  Abb.  Pr. 
199;  Ray.  Negligence  of  Imposed  Duties, 
pp.  640,  641;  14  Geo.  III.  chap.  78;  Fahn  v. 
Reichart,  8  Wis.  255.  76  Am.  Dec.  287;  Case 
V.  Hobart,  25  Wis.  654;  Calkins  v.  Barger,  44 
Barb.  424;  Stuart  v.  Hawley,22  Barb.  619; 
Brown  v.  Brooks  (Wis.)  21  L.  R.  A.  256,  note. 

The  negligent  burning  of  a  house  and  the- 
spreading  of  the  fire  to  a  neighboring  house, 
and  the  burning  thereof,  do  not  give  the  owner 
of  the  last  house  a  cause  of  action  against  the 
owner  of  the  house  in  which  the  fire  origi- 
nated, the  damage  in  such  case  being  deemed 
too  remote. 

Ryan  v.  New  York  C.  R.  Co.  85  N.  Y.  210, 
91  Am.  Dec.  49;  Pennsylvania  R,  Co,  v.  Kerr, 
62  Pa.  858,  1  Am.  Rep.  481;  Morrison  v.  Da- 
vis, 20  Pa.  176.  57  Am.  Dec.  695;  Macon  d 
W,  R.  Co.  V.  McConneU,  27  Ga.  481;  McGib- 
bon  V.  Baxter,  51  Hun.  587;  4  Wait,  Act.  & 
Def.  p.  670;  Weeks.  Damnum  Absque  Injuria^ 
§  118;  Field,  Damages,  §  50;  1  Thomp.  Neg. 
p.  147,  g§  1,  2;  iMnstng  v.  Stone,  87  Barb.  15; 
Fahn  v.  Reichart,  8  Wis.  255,  76  Am.  Dec. 
287;  Case  v.  Hobart,  25  Wis.  654;  Calkins  v. 
Barger.  44  Barb.  424;  Stuart  v.  Hawley,  22 
Barb.  619;  Clark  v.  Foot,  8  Johns.  421;  Macon 
d  W.  R.  Co.  V.  McConnell,  27  Qk.  ASl;  Swee- 
ney V.  Merrill,  88  Kan.  216;  Billman  v.  In- 
dianapolis, C,  d  L,  R.  Co,  76  Ind.  166,  40  Am. 
Rep.  230;  Pennsylvania  Co,  v.  Whitlock,  99 
Ind.  16.  50  Am.  Rep.  71;  Louisville,  N.  A.  d 
C  R.  Co.  V.  Nitsche,  126  Ind.  283.  9  L.  R.  A. 
750. 

Negligence  cannot  be  predicated  of  one's  law- 
ful and  ordinary  use  of  one's  own  premises. 

Alpem  V.  Churchill.  58  Mich.  607;  Cosulich 
V.  Standard  Oil  Co.  122  N.  Y.  118. 

The  party  counting  upon  negligence  must 
adduce  affirmative  proof  of  it. 

Alpern  v.  Churchill,  53  Mich.  618;  Rood  v. 
New  York  d  E,  R  Co.  18  Barb.  80;  Terry  v. 
New  York  C,  R.  Co,  22  Barb.  575;  Norris  v. 
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Eannibal  A  St.  J.  R,  Co,  87  Mo.  287;  Indian- 
apolis <fc  a  R.  Co,  V.  Paramarej  81  Ind.  143. 

Where  a  fire,  as  the  natural,  immediate,  and 
proximate  coQflequence  of  its  negligent  begin- 
ning, extends  to  an  adjacent  building  and  con- 
sumes it,  the  party  responsible  for  the  com- 
mencement of  the  fire  must  bear  the  loss;  but 
"Where  some  new  and  independent  agency  has 
intervened  and  caused  the  extension  of  the  fire 
to  other  buildings,  the  person  originally  at 
fault  cannot  be  held  liable. 

Pennsylvania  Co.  ▼.  WhiUock,  99  Ind.  26,  50 
Am.  Rep.  71;  Harrison  v.  Berkley ^  1  Strobh.  L. 
625,  47  Am.  Dec.  578;  Pittsburgh,  C,  A  St.  L. 
R.  Go.  V.  Culver,  60  Ind.  469;  Pittsburgh,  0.  A 
St.  L.  R.  Co.  V.  HiMtn,  79  Ind.  Ill;  Louisville, 
N.  A.  eft  C.  R.  Co.  ▼.  Ehlert,  87  Ind.  889. 

Unless  the  wrong  and  damage  are  known  to 
be  usually  in  consequence,  the  damage,  accord- 
ing to  the  ordinary  course  of  events,  following 
from  the  particular  wrong,  they  will  not  sup- 
I>ort  the  action. 

Ray.  Negligence  of  Imposed  Duties,  p.  655; 
Mack  V.  Lombard  A  S.  StreeU  P.  R.  Co.  18 
Wash.  L.  Rep.  84;  SelUck  v.  Langdon,  55  Hun. 
19;  Wright V.  Chicago  AN.  W.  R.  Co.  27111. 
App.  200;  Adkins  v.  Atlanta  A  0.  Airline  R. 
Co.  27  S.  C.  71;  Hudson  v.  Wabash  A  W.  R.  Co. 
82  Mo.  App.  667. 

A  person  may  set  a  fire  upon  his  own  prem- 
ises and  he  is  not  liable  for  the  injury  such 
fire  may  inflict  upon  the  property  of  contigu- 
ous proprietors,  unless  he  is  guilty  of  some 
negligence  in  permitting  the  fire  to  escape — 
that  is,  in  controlling  such  fire. 

Pittsburgh,  C.  A  St.  L.  R.  Co.  v.  Culver,  60 
Ind.  471;  Pittsburgh,  0.  A  St.  L.  R  Co.  v. 
Eixon,  79  Ind.  Ill;  Louisville,  N.  A.  A  C.  R. 
Co.  V.  Ehlert,  87  Ind.  839;  Wood  v.  Chicago,  M. 
A  St.  P.  R.  Co.  51  Wis.  196. 

The  proximate  cause  of  an  event  must  be  un- 
derstood to  be  that  which  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  cause, 
produces  that  event,  and  without  which  that 
event  would  not  have  occurred. 

1  Shearm.  &  Redf.  Neg.  §26;  Thomas  v. 
Winchester,  6  N.  Y.  897,  57  Am.  Dec.  455; 
Bigelow's  Leading  Cases  on  Torts,  608, 626;  16 
Am.  &  £ng.  Enc.  Law,  p.  431,  and  note. 

An  intervening  efficient  cause  is  a  new  and 
independent  force  which  breaks  the  causal 
connection  between  the  original  wrong  and  the 
injury,  and  itself  becomes  the  direct  and  im- 
mediate, that  is  the  proximate,  cause  of  the  in- 
jury. 

16  Am,  &  Eng.  Edc.  Law,  p.  444:  Pennsyl- 
vania Co.  V.  Whiilock,  99  Ind.  16,  50  Am.  Rep. 
11;  Fairbanks  Y.  Kerr,  70  Pa.  86, 10  Am.  Rep. 
661;  1  Shearm.  &Redf.  Neg.  §  31;  Scheffer  v. 
Wasliington  City,  V.  M.  A  G.  S.  R.  Co.  105  U. 
B.  249,  26  L.  ed.  1070;  Read  v.  Nichols,  118  N. 
Y.  224,  7  L.  R.  A.  130;  Beall  v.  Athens  Twp. 
81  Mich.  536;  Frace  v.  New  York,  L.  E.  AW.  R. 
Co.  143  N.  Y.  182:  ToUdo,  W.  A  W.  R.  Co.  v. 
Muihersbaugh,  71  111.  572;  Pent  v.  Toledo,  P. 
A  W.  R.  Co.  59  111.  849, 14  Am.  Rep.  13;  Mar- 
tin, V.  Chicago,  M.  A  St.  P.  R.  Co.  79  Wis. 
140,  11  L.  R.  A.  506;  Hoag  v.  Lake  Shore  A 
M.  S.  R.  Co.  85  Pa.  293,  27  Am.  Rep.  653;  Al 
legheny  v.  Zimmerman,  95  Pa.  287,  40  Am. 
Rep.  649;  Morrison  v.  Davis,  20  Pa.  171,  57 
Am.  Dec.  695;  MeOovern  v.  Leujis,  56  Pa.  281; 
Seott  V.  Hunter,  46  Pa.  192;  Milwaukee  A  St. 
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P.  R.  Co.  V.  Kellogg,  94  U.  8.  475,  24  L.  ed. 
2^;  Ryan  v.  New  J^ork  C.  R.  Co.  35  N.  Y. 
210,  91  Am.  Dec.  49;  Sheridan  v.  Bigelow,  93 
Wis.  426;  Michigan  C.  R.  Co.  v.  Burrows.  88 
Mich.  14;  SeUeck  v.  Lake  Shore  A  M.  S.  R.  Co. 
58  Mich.  195;  Ttsdale  v.  N<yrton,  8  Met.  888; 
Daniels  v.  Ballantine,  28  Ohio  St.  532, 13  Am. 
Rep.  264;  Davis  v.  Oarrett,  6  Bing.  716; 
St.  Clair  Mineral  Springs  Co.  v.  St.  Clair, 
96  Mich.  463;  Kingsley  v.  Bloomingdale  Twp. 
109  Mich.  840;  Lambeck  v.  Grand  Rapids 
A  L  R.  Co.  106  Mich.  512;  Haggerty  v.  Flint 
A  P.  M.  R.  Co.  59  Mich.  866,  60  Am.  Rep. 
801;  Polzen  v.  Morse,  91  Mich.  208;  Hoyt^. 
Jeffers,  80  Mich.  181;  Wdbster  v.  Symes,  109 
Mich.  1. 

The  facts  being  undisputed,  no  evidence  be- 
ing adduced  by  the  defendant,  it  became  a 
question  of  law  for  the  court  whether  defend- 
ant was  negligent  or  not,  and  if  so,  whether  his^ 
negligence  was  the  natural,  direct,  and  proxi- 
mate cause  of  the  loss  and  damage  to  plaintiff. 

Guthrie  v.  MissouH  P.  R.  Co.  51  Neb.  746; 
Kansas  P.  R.  Co.  v.  Butts,  7  Kan.  308;  Lewis  y. 
Flint  A  P.  M.  R.  Co.  54  Mich.  55,  52  Am. 
Rep.  790;  Haggarty  v.  mint  A  P.  M.  R.  Co.  59 
Mich.  866,  60  Am.  Rep.  301. 

The  following  cases  have  held  to  the  non- 
liability Qf  defendant,  io  cases  like  the  present: 

Lansing  v.  Stone,  87  Barb.  15;  Ryan  v.  New 
Fork  a  R  Co.  36  N.  Y.  210,  91  Am.  Dec.  49; 
Pennsultania  R.  Co.  v.  Kerr,  62  Pa.  858, 1  Am. 
Rep.  431;  Morrison  v.  Davis,  20  Pa.  176,  57 
Am.  Dec.  695;  Macon  A  W.  R.  Co.  v.  McCon- 
nell,  27  Ga.  481;  4  Wait.  Act.  &  Def.  p.  670; 
Weeks,  Damnum  Absque  Injuria,  g  118;  Field». 
Damages,  §  50;  1  Thomp.  Neg.  p.  147;  Swee- 
ney V.  Merrill,  86  Kan.  216;  Pennsylvania  Co. 
V.  Whitlock,  99  Ind.  26,  50  Am.  Rep.  71;  Wood 
V.  Chicago,  M.  A  St.  P.  R.  Co.  51  Wis.  196; 
Read  v.  Nichols,  118  N.  Y.  224.  7  L.  R.  A.  180; 
PoUen  V.  Morse,  91  Mich.  208;  Toledo,  W.  AW. 
R.  Co.  V.  MuthenAavgh,  71  111.  572. 

Montgfomery*  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case  for  the  destruc- 
tion of  plaintiff's  house,  barns,  hay,  and  grain, 
orchard,  and  other  property  by  fire  claimed  to 
be  caused  by  the  negligence  of  the  defendant. 
The  plaintiff  and  defendant  were  farmers  liv- 
ing on  opposite  sides  of  a  highway  running 
east  and  west  through  the  township  of  Wright 
in  Ottawa  county.  The  proofs  tend  to  show 
that  the  defendant  had  a  barn  upon  his  prem- 
ises on  the  south  side  of  the  highway,  and 
abuttiog  upon  it,  which  upon  the  27th  day 
of  July,  1894,  was  filled  with  straw,  hay,  and 
other  combustible  material.  Over  the  fioor  on 
the  south  side  was  a  scaffold  some  6  feet  above 
the  floor,  with  straw  and  other  things  upon  it. 
Across  the  highway  were  the  barns  of  the 
plaintiff,  some  10  or  12  rods  distant.  The 
barns  were  filled  with  hay,  and  some  20  acres 
of  wheat  were  stacked  near  it.  The  barns 
substantially  joined.  The  dweliinsr  was  about 
2  rods  from  the  nearest  barn.  On  the  27tb 
day  of  July,  1894,  the  weather  was  very  hot 
ana  a  drought  had  prevailed  for  some  time. 
On  that  day  the  wind  had  risen  with  the  sun, 
and  had  steadily  blown  from  the  direction  of 
the  sun,  there  being  in  the  middle  of  the  day 
quite  a  breeze.    This  had  occurred  regularly 
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for  several  days  prior  to  July  27.  At  about 
1  o'clock  on  the  27th  the  wind  came  almost 
directly  from  the  defendant's  barn  to  those  of 
the  plaintiff.  After  dinner,  on  the  27th  day 
•of  July,  1894,  and  a  little  before  1  o'clock,  the 
defendant  lit  his  pipe,  went  into  his  barn,  and 
lay  down  on  the  hay  or  straw  on  the  scaffold 
over  the  floor,  smoking.  He  fell  into  a  doze, 
the  pipe  fell  into  the  straw,  and,  igniting  it, 
set  fire  to  the  barn.  This  fire  was  rapidly  com- 
municated to  the  premises  of  plaintiff,  and  his 
barns,  with  hay,  grain,  dwelling  house,  fur- 
niture, orchard,  shade  trees,  fences,  and  per- 
sonal property,  to  the  value  of  nearly  $8,000, 
were  destroyed.  There  was  no  contributory 
negligence  on  the  part  of  the  plaintiff. 

When  the  plaintiff  rested  his  case,  counsel 
for  the  defendant  moved  that  the  court  direct 
a  verdict  for  the  defendant,  for  the  reason  that 
the  plaintiff  had  not  by  his  proofs  shown  a 
cause  of  action.  Thereupon  the  court  directed 
the  jury  to  render  a  verdict  for  the  defendant 
for  the  reason  that  the  negligence  of  the  de- 
fendant was  not  the  proximate  cause  of  the 
iciurv. 

It  IS  argued  in  this  court  that  there  was  no 
evidence  that  the  origin  of  the  fire  was  the  de- 
fendant's pipe.  The  evidence  does,  however, 
show  that  the  defendant  admitted  that  he 
lighted  his  pipe,  and  went  into  the  barn,  and 
laid  down  in  the  midst  of  the  combustible  ma- 
terial, and  went  to  sleep,  and  that  he  stated 
that  he  supposed  that  his  pipe  must  have 
slipped  from  his  mouth  while  he  was  asleep. 
While  it  is  true  that  this  mere  expression  of 
opinion  would  not  be  conclusive,  we  think  the 
facts  shown  were  such  as  to  require  the  sub- 
mission of  the  origin  of  the  fire  to  the  jury. 

It  is  also  insisted  that  there  was  no  evidence 
of  negligence.  It  is  said  there  is  no  evidence 
of  the  danger  of  going  into  a  barn  with  a  pipe 
lighted  or  unlighted;  there  is  no  evidence  of 
communicating  fire  from  a  lighted  tobacco 
pipe  to  oat  straw;  and  counsel  cites  as  a  parallel 
case  Wood  v.  Chicago,  M.  &  St.  P.  R.  Co.  51 
Wis.  196,  in  which  the  testimony  was  that  a 
lighted  lamp  was  left  burning  in  a  building 
which  took  fire,  and  the  court  seems  to  have 
expressed  the  opinion  that  the  origin  of  the 
fire  rested  in  mere  conjecture,  although  the 
conclusion  of  the  court  apparently  rests  upon 
the  ground  that  the  leaving  of  a  lighted  lamp 
in  a  house  is  not  negligent.  Without  discuss- 
ing the  soundness  of  that  case,  we  think  the 
distinction  between  leaving  a  lighted  lamp  in 
a  house  and  lying  down  to  smoke  in  the  pres- 
ence of  straw  or  other  combustibles  is  obvious, 
and  that  it  was  competent  for  the  jury  to  draw 
such  inference  from  the  proved  facts  as  com- 
mon knowledge  would  suegest. 

The  meritorious  question  is.  Was  the  de- 
fendant liable  for  the  consequences  of  the  fire 
spreading  from  his  own  building  to  that  of  the 
plaintiff,  if  the  fire  in  defendant's  building  be 
found  to  have  originated  in  consequence  of  his 
negligence?  In  the  absence  of  an  intervening 
cause,  it  seems  to  us  dear  that  the  bare  fact 
that  the  defendant  may  have  suffered  a  loss  of 
bis  own  property  through  the  same  negligent 
act  does  not  render  him  any  the  less  liable  to 
the  plaintiff  for  a  loss  ensuing  to  him  through 
that  neglect.  Whatever  may  have  at  one  time 
been  held  under  the  statute  (6  Anne,  chap.  81, 
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g  6),  which  provides  that  no  action  shall  be 
maintained  against  any  person  in  whose  house 
or  chamber  any  fire  shall  accidentally  begin, 
that  statute  is  not  applicable  here.  The  subse- 
quent statute  (14  Geo.  III.  chap.  78,  §  86), 
which  enlarges  the  statute  of  Anne,  had  re- 
ceived no  judicial  construction  prior  to  the 
Revolution.  Since  then,  however,  it  has  been 
construed  in  FilUter  v.  Phippard,  11  Q.  B. 
847,  and  it  is  held  not  to  include  fires  set  or 
induced  by  negligence.  See  also  Smith,  Lead. 
Cas.  477;  Ray,  Negligence  Imposed  Duties,  p. 
641 ;  2  Shearm.  &  Redf .  Neg.  §  665;  McNally  v. 
Cotwell,  91  Mich.- 582.  Was  the  defendant's 
negligence  the  proximate  cause  of  the  injury 
to  the  plaintiff?  The  question  is  not  different 
than  it  would  be  if  the  building  first  fired 
through  the  defendant's  negligence  had  be- 
longed to  a  third  person  or  the  plaintiff.  The 
question  is  whether  the  owner  of  a  building 
taking  fire  from  another  building,  which  is  set 
on  fire  through  the  negligence  of  another,  has 
an  action  against  that  other  for  the  injury. 
This  question  has  received  consideration  by 
this  court.  In  Hoyt  v.  Jeffer»,  80  Mich.  199, 
Mr.  Justice  Christiancy,  speaking  for  the  court, 
said:  '*lf  such  other  buildings  are  satisfac- 
torily shown  to  have  actually  ourned  by  the 
fire  of  the  Sherman  House,  caused  by  the  neg- 
ligence of  the  defendant,  and  especially  if  this 
was,  under  the  circumstances,  the  natural  and 
probable,  as  well  as  the  actual,  result  of  the 
fire  so  caused,  and  without  any  contributory 
negligence  of  the  plaintiff,  I  can  see  no  sound 
principle  which  can  make  the  defendant's  lia- 
bility turn  upon  the  question  whether  the 
buildings  thus  burned  by  the  fire  of  the  first 
were  5,  6,  or  50  feet,  or  the  one-hundredth 
part  of  an  inch  from  it.  And  though  a  build- 
ing thus  burned  by  the  fire  of  the  first  might 
be  at  such  a  distance  that  its  taking  fire  from 
the  first  might  not,  a  priori,  have  seemed  pos- 
sible, yet  if  it  be  satisfactorily  shown  that  it 
did  in  fact  thus  take  fire,  without  any  negli- 
gence of  the  owner,  and  without  the  fault  of 
some  third  party,  which  could  properly  be 
recognized  as  the  proximate  cause,  and  for 
which  he  could  be  held  liable,  the  principle  of 
justice  or  sound  logic,  if  there  be  any,  is  verv 
obscure,  which  can  exempt  the  party  through 
whose  negligence  the  first  building  was  burned 
from  equal  liability  for  the  burning  of  the  sec- 
ond. If  it  be  said  that  this  extent  of  liability 
might  prove  ruinous  to  the  party  through 
whose  neglifrence  the  buildings  were  burned, 
it  may  be  said,  in  reply,  that,  under  such  cir- 
cumstances, it  is  better,  and  more  in  accord- 
ance with  the  relative  rights  of  others,  that  he 
should  be  ruined  by  his  negligence  than  that 
he  should  be  allowed  to  ruin  others  who  are 
innocent  of  all  negligence  or  wronff."  See 
also  Coolev,  Torts,  p.  701;  Delaware,  u  db  W, 
R.  Co.  V.  Salmon,  89  N.  J.  L.  299, 28  Am.  Rep. 
214;  Perlej/  v.  Bkisiern  IL  Ckf,  96  Mass.  414.  96 
Am.  Dec.  645;  Milwaukee  db  St.  P.  R.  Co.  y. 
KeUagg,  94  U.  8.  469,  24  L.  ed.  256. 

Was  the  wind  an  intervening  cause?  The 
evidence  tends  to  show  that  it  was  an  existing 
condition  at  the  very  time  the  negligent  act 
occurred,  and  did  not  constitute  an  intervening 
efficient  cause.  The  fact  that  the  consequences 
of  the  defendant's  neglieent  act  were  more 
serious  than  would  have  followed  ander  other 
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-more  favorable  conditioDS  of  tbe  atmosphere 
does  not  relieve  tbe  defendant.  Hoyt  v.  Jeffers, 
80  Mich.  199;  1  Sbearm.  &  Redf.  Neg.  §  80; 
Fent  V.  Toledo,  P.  dt  W.  R,  Go.  59  111.  849,  14 
Am.  Rep.  18:  Perlsjf  v.  Eastern  R,  Co.  98  Mass. 
414,  96  Am.  Dec.  645. 

It  was  a  question  for  tbe  jury  as  to  wbetber 
the  consequences  of  tbe  defendant's  negligent 
act  ought  to  have  been  foreseen,  and  this  is 


but  another  statement  of  tbe  proposition  that 
negligence  is  tbe  absence  of  such  care  as  per- 
sons of  ordinary  prudence  are  expected  to  ex- 
ercise under  like  circumstances.  MilvHiukee  db 
St.  P.  22.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L. 
ed.  256:  Boss  v.  Ionia  liop.  104  Mich.  82a 
Judgment  reversed,  and  new  trial  ordered. 

Tbe  other  Justices  concur. 


MISSISSIPPI  SUPREME  COURT. 


J.  R  ZACKERY,  Appt., 
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The  blindness  of  a   person  does  not 

I  justtiy  his  rejection  as  a  passenger  of  a 

railroad  wben  unaccompanied  by  some  other 

person.  uDle8.<4  be  is  otherwise  incompetent  to 

travel  alone. 

(April  18, 1806.) 

APPEAL  by  plaintiflP  from  a  judgment  of 
the  Circuit  Court  for  Clarke  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
-cover damages  for  refusal  to  sell  plaintiff  a 
ticket  over  defendant's  road.     Reversed, 

Plaintiff  was  blind.  He  attempted  to  pur- 
chase a  ticket  to  travel  on  defendant's  road 
which  defendant  refused  to  sell  to  him.  De- 
fendant as  a  special  plea  to  the  declaration  set 
up  a  rule  to  the  effect  that  no  sick,  insane,  im- 
becile, cripple,  invalid,  or  blind  person  would 
be  received  by  conductors,  or  sold  tickets  by 
agents,  for  transportation,  unless  accompanied 
lay  some  person  specially  charged  with  their 
care  and  comfort  while  traveling. 

Further  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Buckley  ft  Halsell  and  D.  W. 
Seidelberfc  for  appellant. 
^  Mr.  J.  A«  P.  Campbell  for  appellee. 

Whitfleld»  J.,  delivered  the  opinion  of  the 
•court: 

The  demurrer  to  the  special  plea  should  have 
been  sustained.  The  former  opinion  of  this 
court  settled  this.     The  blind  man  in  this  case 

NoTB.'For  report  of  former  appeal  In  tbis  case, 
ee  Zaohery  v.  Mobile  &  O.  B.  Co.  (Mlas.)  96  L.  R.  A. 
.5M. 


"had  at  the  times  referred  to  in  the  declaration 
when  he  applied. for  tickets  and  permission  to 
travel  on  defendant's  cars,  as  much  skill  and 
ability  to  travel  without  help  or  attendance  aa 
any  blind  man  could  have."  Tbe  declaration 
avers  that,  though  blind,  he   was  otherwise 

?[ua1ified  to  travel  on  the  railroad  cars,  and  in 
act  had  traveled  for  several  years  constantly 
on  appellee's  railroad,  without  objection.  The 
demurrer  to  tbis  declaration  was  overruled  and 
tbe  present  demurrer  to  the  special  plea  pre- 
sents the  same  objections,  and,  of  course  should 
have  been  sustained.  It  is  not  every  sick  or 
crippled  or  infirm  person  whom  a  railroad  reg- 
ulation can  exclude,  but  one  so  sick  or  so  crip- 
pled or  so  infirm  as  not  to  be  able  to  travel 
without  aid.  And  so  it  is  not  every  blind  per- 
son, but  one  who,  though  blind,  is  otherwise 
incompetent  to  travel  alone  on  the  cars;  other- 
wise we  would  have  been  compelled  to  hold 
that  one  suffering  from  sickness, no  matter  how 
slight,  or  one  who  had  lost  an  arm  or  leg,  or 
one,  no  matter  how  active  physically,  and  no 
matter  how  expert  a  traveler.  If  merely  blind, 
could  be  shut  out  by  such  a  rule.  And  this 
ought  not  to  be,  and  cannot  be  sound  law.  We 
are  asked  to  hold  that  a  regulation  that  no 
blind  person  whatever,  no  matter  how  skil- 
ful or  expert  a  traveler  be  may  have  been,  or 
may  be,  and  no  matter  how  perfectly  qualified 
in  every  other  respect,  may  travel  on  cars  un- 
accompanied, is  a  reasonable  rule.  This  cannot 
be  sound.  Each  case  must  depend  on  its  own 
facts,  and  the  reasonableness  of  the  refusal  to 
sell  tbe  blind  person  a  ticket  must,  on  princi- 
ple, depend,  not  on  a  universal,  arbitrary,  and 
undlscriminating  rule  like  this  one,  but  on  tbe 
capacity  to  travel  unaccompanied  of  the  par- 
ticular blind  person,  as  shown  by  the  proof  on 
that  point  in  his  case. 

Judgment  reversed,  demurrer  to  special  plea 
sustained,  and  remanded. 


MISSOURIJBUPREME  COURT  (Division  1). 


at^S^Annie  HENNESSY,  Appt., 

i  BAVARIAN   BREWING  COMPANY, 
""^  Respt. 

( Mo ) 

!•  The  riipht  of  the  mother  of  an  unmar^ 


ried  minor  whose  fltther  is  dead  to  re- 
cover damaipes  for  the  death  of  tbe  child 
under  a  statute  giying  such  rifirht  to  the  father 
and  mother,  or  tbe  survivor  of  them,  is  not 
ohanfred  by  the  fact  that  sbe  has  married  another 
man  wbo  has  assumed  the  obligations  of  a  nat- 
ural father  to  his  stepchild. 
8.  A  decision  by  the  Kansas  City  conrt 
of  appeals  is  not  binding  on  tbe  Missouri 


NoTS.— As  to  parent*8  right  to  recover  for  death 
of  cbild,  see  also  Davis  v.  St.  Louis,  I.  M.  ft  S.  El.  C5. 
(Ark.)  7  L.  B.  A.  888;  Noble  v.  Seattle  (Wa8b.riO  IT. 
41  L.  a  A.  25 


B.  A.  822.  and  Marshall  v.  Macon,  S.  D.  &  L.  Ck>, 
(Ga.)  ante^  211. 
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supreme  court  upon  subeequent  appeal  to  ic 
after  retrial  Id  tbe  circuit  court. 
8*  The  amount  in  dispute  for  the  pur- 
pose of  determining:  Jurisdiction  on 
appeal  is  that  claimed  in  tbe  petitioa  where  a 
nonsuit  is  srranted,  although  tbe  sum  allowed  by 
the  Jury  on  a  former  trial  was  much  smaller,  and 
tbe  action  is  for  killing  a  minor  whose  earnings 
at  the  rate  recelyed  at  tbe  time  of  bis  death 
would  not  have  amounted  to  tbe  sum  claimed 
before  bis  maturity. 

(June  83, 1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  defendant  in  an  Action  brought  to  re- 
cover damans  for  the  alleged  negligent  killing 
of  plaintiff's  minor  son.     Reversed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  Beebe  A  Watson*  for  appellant: 

The  petition  states  a  cause  of  action  under 
§§  4426  and  4427,  Mo.  Rev.  Stat.  1889,  and  it 
was  not  necessary  to  allege  or  prove  that  de- 
ceased at  the  time  of  his  death  was  the  servant 
of  plaintiff. 

Buel  V.  St.  Louis  Transfer  Co.  45  Mo.  564; 
Oiten  V.  Broekschmidt,  54  Mo.  285;  Philpott  v. 
Missouri  P,  R.  Co.  85  Mo.  164;  Parsons  v.  Mis- 
souri P.  R.  Go.  94  Mo.  286;  Tohin  v.  Missouri 
P.  R.  Co.  (Mo.)  18  8.  W.  997;  Hdbel  v.  Union 
Depot  R.  Co.  140  Mo.  169. 

This  is  an  action  based  on  gg  4426  and  4427, 
9Upra,  and  not  a  common- law  action  for  loss 
of  services. 

See  authorities  supra;  Barker  v.  Hannibal 
d  St.  J,  R,  Co.  91  Mo.  91;  Tobin  v.  Missouri 
P.  R  Co.  (Mo.)  18  S.  W.  997,  and  cases  cited; 
9  Am.  &  Eng.  Enc.  La^,  p.  846,  and  cases 
cited. 

A  cause  of  action  was  given  under  this  stat- 
ute which  did  not  exist  at  common  law.  The 
right  of  recovery  in  such  an  action  is  not  predi- 
cated on  the  relation  of  master  and  servant,  but 
upon  the  relation  of  parent  and  child,  for  if  a 
parent  emancipates  his  child  the  child  will  be 
entitled  to  its  own  eaminKs. 

Ream  v.  Watkins,  27  Mo.  519,  72  Am.  Dec. 
288;  Phifpolt  v.  Miasouri  P.  R.  Co.  85  Mo.  164. 

If  emancipated,  the  relation  of  master  and 
servant  does  not  exist,  yet  the  parent  can  re- 
cover under  this  statute,  because  the  right  to 
recover  is  not  made  to  depend  upon  services 
which  the  decease  could  have  rendered  to  the 
parent. 

In  an  action  under  this  statute  this  court  has 
repeatedly  held  that,  "there  being  thus  no 
general  right  of  recovery  open  to  all  persons 
representing  the  estate  of  the  deceased  or  inter- 
ested in  his  life,  only  such  persons  can  recover 
in  such  time  and  in  such  manner  as  is  set  forth 
in  the  statute." 

Coover  v.  Moore,  31  Mo.  576;  Barker  v.  Han- 
nibal &  St.  J.  R.  Co.  91  Mo.  94. 

The  fact  that  plaintiff  had  remarried  did  not 
chaoge  the  relation  of  parent  and  child. 

If  remarriage  by  the  wife  destroyed  a  right 
to  maintain  an  action  under  this  statute,  as 
sole  survivor,  for  the  death  of  her  minor  child, 
then  a  priori  it  would  destroy  the  right  of  ac- 
tion in  the  husband  had  he  survived  and  re- 
married.   But  this  is  not  so. 

Georgia  R.  cfc  Bkg.  Co.  v.  Garr,  57  Ga,  277, 
24  Am.  Rep.  492;  Bud  v.  St.  Louis  Tranrfer 
41  L.  R.  A. 


Co.  45  Mo.  664;  Dafds  v.  Guamieri,  46  Ohio- 
St.   470;   International  dk  G.   JVC   R.    Co.  v. 
Kuehn,  70  Tex.  587. 
Mr.  Benjamin  T.  Hardin  for  respondent 

Marshall*  J.,  delivered  the  opinion  of  the 
court: 

Action  for  $5,000  damages  for  death  of  a 
minor  son  of  plaintiff.  Thomas  Donlin,  aa 
unmarried  mioor,  thirteen  years  old,  was  the 
son  of  plaintiff  by  her  former  marriage.  After 
her  second  marriage,  tbe  stepfather  supported 
the  mibor.  His  mother  permitted  him  to 
work  for  defendant,  and  he  turned  over  hia 
wages  to  his  mother,  who  used  them  to  buy 
clothing  for  him.  The  death  is  alleged  to- 
have  been  caused  by  the  negligence  of  the  de- 
fendant in  not  providing  proper  appliances- 
and  safeguards  in  its  factory  to  prevent  injuir 
to  the  employee,  who  was  required  to  work 
close  to,  but  not  with  or  on,  tbe  defective  ap- 
pliances. The  plaintiff  obtained  Judgment  for 
$900.  The  defendant  appealed  to  the  Kansas- 
City  court  of  appeals,  where  the  judgment  was 
reversed,  and  the  cause  remanded.  Hennesey 
V.  Bavarian  Brewing  Co.  68  Mo.  App.  111. 
The  case  was  tried  anew  in  the  circuit  court 
upon  ezactlv  the  same  pleadings  and  evidence 
on  plaintiff  s  part  as  it  was  on  the  first  trial. 
Pursuant  to  the  opinion  of  Kansas  City  court 
of  appeals,  the  circuit  court  sustained  a  de- 
murrer to  the  evidence,  and  entered  judgment 
for  defendant.  Plaintiff  then  appealed  to  ibis, 
court. 

1.  Tbe  Kansas  City  court  of  appeals  based 
its  decision  upon  two  grounds:  (1)  That  the 
petition  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  that  it  did  not  allege- 
a  loss  of  services  to  the  plaintiff  by  tbe  death 
of  her  son;  and  (2)  that  the  evidence  does  not 
establish  such  a  loss.  The  first  conclusion  is- 
predicated  upon  the  idea  that  '*the  right  to  re- 
cover for  loss  of  service  is  founded  on  the  re- 
lation of  master  and  servant,  and  not  on  that 
of  parent  and  child"  (68  Mo.  App. ,  loc.  cit 
116),  and  that,  upon  the  death  of  the  child's 
father,  the  mother  was  obliged  to  support  him 
during  minority,  and  hence  was  entitled  to  his- 
services  during  her  widowhood,  but  that,  upon 
her  remarriage,  the  "stepfather  would  stand 
in  the  place  of  the  natural  parent,  and  the  re> 
ciprocal  rights,  obligations,  and  duties  of  par- 
ent and  child  attach"  if  the  stepfather  "ad- 
mitted the  child  into  bis  family,  and  treated 
him  as  a  member  thereof,  and  thereby  assumed* 
the  relation  of  parent."  Tbe  second  conclu- 
sion rests  upon  the  facts  deduced  from  the  evi- 
dence that  the  stepfather  did  admit  the  child  in- 
to bis  family,  treated  him  as  a  mjember  thereof, 
and  assumed  the  relation  of  parent  to  him,  and 
that  the  relation  of  master  and  servant  between 
the  mother  and  child  ended  as  soon  as  the  step- 
father so  acted,  and  that,  as  the  mother  was  oo 
longer  obligated  to  support  the  child,  she  was 
not  entitlea  to  his  services,  and,  not  being  en- 
titled to  his  services,  she  lost  nothing  by  his 
death,  but  that  notwithstanding  the  stepfather 
was  in  this  case  obliged  to  support  the  child, 
and  therefore  was  entitled  to  his  earnings,  he 
could  not  maintain  an  action  of  this  character, 
because  neither  under  the  statute  of  this  state 
nor  at  common  law  could  a  stepfather  main- 
tain an  action  for  the  death  of  a  minor  caused 
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by  the  wrongful  act  of  another.  Bluntly,  but 
logically,  stated,  this  reasoning  asserts  the 
startling  proposition  that  if  a  widow  with  a 
minor  child  remarries,  and  the  stepfather  ad- 
mits her  child  into  his  family  as  a  member  of 
it,  and  assumes  the  relation  of  father  to  him, 
and  if  a  third  party  wrongfully  kills  the  child, 
there  is  no  civil  liability  to  anyone  therefor, — 
not  to  the  mother,  because  her  rights  were  cut 
out  by  her  second  marriage  and  the  assump- 
tion by  the  stepfather  of  the  natural  father's 
place  towards  the  child;  and  not  to  the  step- 
father, because  neither  the  common  law  nor 
the  statute  gives  a  stepfather  a  right  to  main- 
tain such  an  action.  The  error  that  underlies 
such  conclusions  arises  from  confusing  the 
common -law  obligation  of  the  parent,  natural 
or  standing  in  loco  parentis,  to  the  child,  to 
support  it  during  minority,  carrying  with  the 
obligation  the  correlative  right  to  the  earn- 
ings of  the  child,  with  the  right,  conferred  by 
statute,  upon  the  father  (natural)  and  mother, 
or  the  survivor  of  them,  to  maintain  an  ac- 
tion against  a  third  party  for  the  wrongful 
killing  of  their  child.  The  case  of  8t.  Ferdi- 
nand Loretto  Academy  v.  Bdbb,  53  Mo.  857. 
is  a  fair  illustration  of  all  the  cases  cited 
by  the  Kansas  City  court  of  appeals  in  sup- 
port of  the  first  conclusion.  That  case  was 
an  action  by  a  third  person  against  a  step- 
father, who  stood  in  loco  parentis,  for  neces- 
saries furnished  the  child.  The  legal  propo- 
sition announced  in  the  case  is  that,  when  a 
stepfather  so  acts  towards  a  stepchild,  "the 
presumption  in  such  case  is,  that  they  deal 
with  each  other  as  parent  and  child,  not  as 
master  and  servant.  This  relation  being  es- 
tablished, the  reciprocal  rights,  duties,  and  ob- 
ligations pertaining  to  it  arise  between  them, 
the  same  as  if  he  were  their  natural  father." 
Id.  loc.  cit.  861.  While  at  common  law.  and 
in  states  like  ours,  where  the  common  law  has 
been  adopted,  this  correlative  duty  and  right 
exists  between  a  stepfather  and  a  stepchild,  it 
rests,  not  upon  contract,  as  in  case  of  master 
and  servant,  but  upon  the  relation  of  parent 
and  child.  It  continues  only  during  the  mi- 
nority of  the  child.  At  common  law,  neither 
the  natural  father,  nor  the  stepfather  standing 
in  loco  parentis,  could  maintain  a  civil  action 
for  the  wrongful  killing  of  the  child,  because 
at  common  law  such  actions  were  unknown. 
The  principle  of  the  common  law  was,  ''Actio 
personam  moritur  cum  persona  "  Hence  cases 
which  decide  the  relative  duties  and  rights  of 
parent  and  child  with  respect  to  suits  for  nec- 
essaries furnished  by  third  persons  to  the  child, 
or  for  wages  earned  by  the  labor  of  the  child, 
have  no  possible  application  to  cases  like  this. 
Likewise,  cases  which  hold  that,  after  the  re- 
marriage of  the  widow  and  the  assumption  by 
the  stepfather  of  the  obligations  of  a  natural 
father  to  his  stepchild,  the  mother  is  released 
from  liability  for  necessaries  furnished  the 
child,  and  loses  the  right  she  had  during  wid- 
owhood to  recover  against  third  persons  for 
services  performed  by  the  child,  are  of  no  value 
in  determining  the  question  here  involved. 
The^  rest  upon  entirely  different  principles, 
and  involve  rights  arising  out  of  the  relation  of 
parent  and  child,  and  not  questions  of  tort. 

The  fact  that  in  some  cases  it  has  been  held 
that  the  measure  of  damages  in  cases  of  this 
41  L.R.  A. 


kind,  arising  under  a  statute  like  ours,  is  the 
loss  of  services  of  the  child,  during  minority, 
minus  the  expense  of  maintenance,  plus  the 
expense  of  medical  attendance  during  the 
child's  last  illness  and  of  the  funeral,  does  not 
establish  the  right  to  maintain  this  character 
of  action,  nor  determine  the  person  on  whom 
that  right  is  conferred  by  the  statute.  And  it 
is  proper  here  to  say  that  the  damages  here  al- 
lowed are  both  compensatorv  and  penal,  and 
that  in  Parsons  v.  Missouri  iP.  R.  Vo.  94  Mo. 
loc.  cit.  294  et  seq, ,  this  court  speaking  through 
Brace,  J.,  construed  the  meaning  of  our  stat- 
ute fixing  the  measure  of  damages,  and  said: 
**The  law  allows  the  parent  of  such  minor  sub- 
stantial damages,  and  they  may  be  measured 
by  the  experience  and  judgment  of  the  jury," 
etc  In  cases  like  this,  under  the  statute,  tlie 
father  and  mother  do  not  recover  the  value  of 
services  rendered  by  their  child,  as  the  father 
or  stepfather  does,  as  a  corollary  to  the  obliga- 
tion to  support  in  cases  arising  ex  contractu  or 
in  assumpsit;  but  they  recover,  in  tort,  on  the 
right  which  the  child  would  have  had  if  he  had 
survived  the  injury,  andwhich  right  died  with 
the  injured  party  at  common  law,  but  has  been 
by  our  statute  expressly  transmitted  to  them, 
eo  nomine.  No  new  right  of  action  is  given 
by  our  statute.  It  is  solely  a  preserved,  trans- 
mitted ri(?ht.  Proe'or  v.  Hannibal  <fe  8t,  J,  R, 
Co.  64  Mo.  112;  White  v.  Maxey,  64  Mo.  552; 
EUiott  V.  St.  Ixmis  &  L  M.  R.  Co.  67  Mo.  272; 
Orap  V.  McDonald,  104  Mo.  loc.  cit.  811;  Miller 
V.  Missouri  P.  R.  Co.  109  Mo.  850.  By  the  com- 
mon law,  no  such  right  of  action  was  transmitted 
to  anyone.  The  stepfather  therefore  had  no  such 
right,  notwithstanding  his  right  to  recover  for 
services  performed  by  the  child  when  he  stood 
in  loco  parentis  to  it.  Our  statute,  upon  which 
the  right  alone  rests,  and  by  which  it  has  been 
transmitted  from  the  child,  vests  it  expressly 
in  the  father  and  mother,  eo  nomine  (who  must 
join  in  the  suit,  and  each  have  an  equal  inter- 
est in  the  judgment),  or,  if  either  of  them  be 
dead,  then  to  the  survivor.  The  fact  that  the 
mother  is  given  an  equal  interest  with  the 
father  marks  the  difference  between  actions  of 
this  character  and  suits  for  the  recovery  of  the 
wages  of  the  child,  which  can  only  be  recov- 
ered  by  the  father  or  stepfather  standing  in  loeo 
parentis,  and  demonstrates  the  impropriety  of 
attempting  to  solve  questions  of  this  character 
by  reference  to  cases  which  involved  necessa^ 
ries  furnished  to  or  wages  earned  by  the  child. 
The  fact  that  the  statute  intended  to  transmit 
the  rights  of  the  deceased  child  to  the  father 
and  mother,  and  that  the  relation  between  them 
as  husband  and  wife  does  not  affect  their  rights 
as  parents,  and  the  dissolution  of  the  marital 
relations  between  them  does  not  dispense  with 
the  necessity  for  joining  both  in  the  litigation, 
and  that  neither  can  maintain  the  action  alone, 
and  that  the  remarriage  of  the  wife  after  the 
dissolution  of  her  former  marital  relations 
makes  no  difference  as  to  her  rights  as  the 
mother  of  the  deceased,  is  aptly  illustrated  b^ 
the  history  of  the  cases  of  Buel  v.  8t,  Louts 
Tranrfer  Co.  45  Mo.  562,  and  Crockett  v.  St. 
Louis  Transfer  Co.  52  Mo.  457.  The  child  of 
Ruth  and  Samuel  F.  Buel  was  killed  by  the 
alleged  negligence  of  the  defendant.  The 
father  and  mother  were  divorced  persons.  The 
father  refused  to  join  the  mother  in  the  suit. 
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so  she  instituted  it  as  sole  plaintiff  and  joined 
the  husband  as  a  codefendant.  After  the  ex- 
piration of  the  year  from  the  time  the  accident 
occurred,  the  petition  was  amended  so  as  to 
make  the  father  a  coplaintiff  instead  of  a  code- 
fendant. Speaking  of  the  divorce,  this  court 
said:  "There  is  no  force  in  the  objection  that 
Mr.  and  Mrs.  Buel,  the  plaintiffs,  had  been  di- 
vorced prior  to  the  accrument  of  the  cause  of 
action  sued  on.  They  do  not  sue  as  husband 
and  wife,  but  simply  as  parents.  The  divorce 
did  not  affect  the  fact  of  parentage.  The  stat- 
ute does  not  give  the  action  to  the  husband  and 
wife,  as  such,  but  to  the  father  and  mother,  as 
the  parents  of  the  deceased  minor.  The  cir- 
cumstance of  the  divorce  explains  the  fact  that 
the  suit  was  originally  commenced  by  Mrs. 
Buel  ssA  feme 9oCe."  45Mo.  loc.  cit.  564.  And, 
as  to  the  right  being  in  the  father  and  mother, 
the  court  held  that  the  action  could  not  be  sus- 
tained by  one  without  joining  the  other.  Id. 
loc.  cit.  564.  Before  the  case  was  retried  in 
the  circuit  court,  Mrs.  Buel  married  John 
Crockett,  and  he  was  made  a  party  plaintiff. 
Thus,  there  were  Mrs.  Buel-Crockett  and  her 
former  husband,  Buel,  and  her  then  husband, 
Crockett,  parties  plaintiff,  and  the  court  held 
they  were  all  necessary  parties.— Mr.  Buel  as 
father,  and  Mrs.  Buel  Crockett  as  mother  of 
their  deceased  child,  and  Mr.  Crockett  as  the 
then  husband  of  the  mother.  Crockett  v.  St. 
Louis  Transfer  Co.  52  Mo.  467.  In  this  case 
Crockett  was  never  the  stepfather  of  the  child, 
as  he  married  the  child's  mother  after  the  death 
of  the  child,  and  was  joined  as  plaintiff  because 
the  statute  then  required  the  husband  to  be 
joined  with  the  wife.  But  It  is  direct  author- 
ity upon  the  construction  to  be  placed  upon  the 
statute  as  to  who  are  proper  parties  in  a  pro- 
ceeding under  the  statute,  and  for  holding  that 
the  mother's  right  to  maintain  an  action  of  this 
character  is  vested  in  her  because  of  her  rela- 
tion of  mother  to  the  deceased,  and  that  such 
right  is  personal  to  her.  and  is  not  affected  by  a 
divorce  from  her  former  husband  or  by  her  re- 
marriage. In  this  case  the  father  was  dead, 
and  the  mother  as  survivor  alone  had  a  right 
to  maintain  this  action.  Her  second  husband 
was  not  the  father  of  the  deceased,  and  hence 
has  no  right  to  maintain  the  action;  and  her 
marriage  a  second  time  did  not  sever  her  rela- 
tion of  mother  to  her  son.  nor  take  away  from 
her  the  ri^ht  which  the  statute  transmuted  to 
her  as  mo>her  to  recover  damages  which  her 
son  might  have  recovered  if  he  had  survived 
the  injury.  The  judgment  of  the  Kansas  City 
court  of  appeals  was  therefore  erroneous  on 
both  propositions  decided  by  it,  and,  as  the 
circuit  court  on  the  trial  de  noro  followed  that 
decision,  its  judgment  is  likewise  erroneous. 

2.  The  contention  that  the  decision  of  the 
Kansas  City  court  of  appeals  isres  judicata  and 
binding  upon  this  court  is  untenable.  The 
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cases  cited  by  the  learned  counsel  for  respon- 
dent apply  only  where  the  second  appeal  is 
taken  to  the  same  court  that  formerly  aecided 
the  case.  This  court  has  not  decided  this  case 
before,  and  the  decision  of  the  Kansas  City 
court  of  appeals  is  not  binding  on  this  court. 

8.  The  amount  in  dispute  in  this  case  is  the 
amount  claimed  in  the  petition,  which  is  $5,000 
(State  V.  Gill,  107  Mo.  45;  State,  HarUey.  v. 
Bombaver,  180  Mo.  288,  and  this  brings  this 
case  within  the  appellate  jurisdiction  of  this 
court.  The  fact  that  on  the  first  trinl  the 
plaintiff  recovered  judgment  for  $900  fixed 
that  sum  thereafter  as  the  amount  in  dispute, 
and  made  the  case  properly  appealable  to  the 
Kansas  City  court  of  appeals,  because,  if  that 
judgment  stood,  it  was  all  the  plaintiff  could 
recover  or  the  defendant  could  be  made  to  pay. 
But,  when  that  judgment  was  reversed  by  the 
Kansas  City  court  of  appeals,  the  amount  in 
dispute  immediately  became,  as  it  originally 
was  before  any  judgment  was  rendered,  $5,000. 
It  is  argued,  however,  that  the  evidence  shows 
that  deceased  was  only  receiving  $4  per  week, 
and  that  at  this  rate  he  would  have  earned  less 
than  $2,500  before  he  attained  his  majority, 
not  making  any  deductions  for  his  mainte- 
nance, and  hence  that  in  no  event  could  a 
judgment  ever  be  rendered  which  would  make 
the  case  properly  one  within  the  appellate  ju- 
risdiction of  this  court.  This-  argument  is 
based  upon  the  erroneous  premise  that  the  son 
would  never  during  his  minority  earn  more 
than  he  was  able  to  at  the  age  oi  thirteen  or 
fourteen  years.  Instances  are  not  infrequent 
in  our  day  and  generation  when  youths  who 
started  on  small  wages  worked  their  way  to 
good  paying  positions  in  life,  even  before  at- 
taining their  majority.  And  this  possibility  is 
confined  to  no  one  favored  class.  It  is  open  to 
everyone,  without  regard  to  the  station  in  life 
in  which  he  was  born.  We  cannot  judicially 
declare  how  much  any  siven  minor  would 
earn  between  the  ages  of  lourteen  and  twenty- 
one.  That  is  a  question  to  be  decided  by  the 
facts  in  each  case.  The  only  safe  rule  is  to 
regard  the  amount  claimed  in  the  petition  as 
the  amount  in  dispute,  until  the  claim  has  been 
merged  into  a  judgment.  Vineyard  v.  Lynch^ 
86  Mo.  684. 

As  the  action  of  the  circuit  court  was  pred- 
icated solely  upon  the  decision  of  the  Kansas 
City  court  of  appeals,  and  as  the  merits  of  the 
case  have  not  been  discussed  by  counsel,  and 
no  point  has  been  made  as  to  whether  the 
plaintiff  made  out  a  prima  facie  case  on  the 
facts,  we  express  no  opinion  thereon;  but,  for 
the  error  in  taking  the  case  from  the  jury  for 
the  legal  reasons  assigned,  vte  reverse  the  judg- 
ment of  the  Circuit  Court,  and  remand  the 
cause  for  further  proceedings  by  that  court 

All  concur. 
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1.  A  g^ratuitons  lender  of  brackets  for 
use  in  a  BtBi^^ing  la  not  liable  for  an  injury 
to  a  gervaot  of  the  borrower  caused  by  a  defect 
iD  the  brackets  of  which  the  lender  did  not  know, 
even  though  be  should  have  known  of  it. 

8.  The  fact  that  there  was  no  competent 
evidence  to  sustain  a  verdict  for  plaintiff 
when  a  motion  for  a  nonsuit  was  made  at  the 
close  of  plalntifTs  evidence  is  immaterial,  where 
defendant  introduces  evidence  which  supplies  the 
deficiency. 

8.  An  iuBtmction  that  the  relation  of 
master  and  servant  did  not  exist  be- 
tween plaintiff  and  defendant  at  the  time  of  an 
Injury  to  the  former  should  be  given  in  an  action 
based  upon  such  relation  where  such  relation  did 
not  in  fact  exist  at  the  time'of  the  accident,  al« 
though  it  had  previously  existed  and  the  servant 
was  temporarily  loaned  for  a  particular  ^service, 
while  the  accident  is  alleged  to  have  happened 
because  of  defects  in  brackets  gratuitously 
loaned  by  defendant  tto  plaintlff^s  employer  at 
the  time  for  use  in  a  staging. 

(March  11,  1886.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  trial  court  for  Hillsborough  County 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  neglige noe 
which  resulted  in  a  verdict  in  plain tifi%  favor. 
Verdict  set  abide, 

Mr.  Bradley  was  engaged  in  making  some 
repairs  to  a  building.  Dana  &  Provost  were 
carpenters  and  building  contractors  employing 

Slain tifF,  who  was  by  trade  a  carpenter, 
iradley  applied  to  Dana  &  Provost  for  men, 
offering  them  a  slight  advance  over  their  regu- 
lar wages  to  work  for  him.  Plaintiff,  among 
others,  was  sent  to  work  for  Bradley.  Brad- 
ley also  obtained  from  Dana  &  Provost  certain 
wall  brackets  for  constructing  a  staging  upon 
the  building.  For  the  use  of  these  brackets 
DO  compensation  was  charged.  While  upon  a 
staging  constructed  by  the  use  of  one  of  these 
brackets  plaintiff  was  precipitated  to  the 
ground  and  injured  by  reason  of  a  defect  in 
the  bracket.  The  court  instructed  the  jury 
that  if  they  found  the  facts  to  be  as  stated  then 
Dana  &  Provost  could  not  be  liable  for  plain 
tiff's  injury  unless  they  knew  or  ought  to  have 
known  that  the  brackets  furnished  were  unsafe 
and  unsuitable  for  use  on  the  building. 

Further  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  F.  M.  Toplifl;  D.  A.  Tafi^e^artt 
and  R.  E.  Walker  for  defendants. 

Messrs.  Bnmliam,  Brown,  &  Warren 
and  Isaac  W.  Smith*  for  plaintiff: 

If  you  find  the  facts  to  be  as  stated,  then 
Dana  &  Provost  cannot  be  liable  for  Gagnon's 
injury   unless  they  knew  or   ought  to  have 


Note.— As  to  which  of  two  persons  must  be  con- 
sidered the  master  of  a  third  person,  see  iioU  to 
Hardy  v.  Rhedden  Co.  (C.  C.  A  pp.  6th  C.)  37  L.  R.  A. 
88:  also  Channon  v.  Sanf  ord  Co.  (Conn.)  aniCy  200. 
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I  known  that  the  brackets  furnished  were  unsafe 
'  and  unsuitable  for  use  on  the  buildings. 

When  the  question  is  raised  by  exceptions 
the  only  inquiry  is  whether  there  is  any   evi- 
dence proper  to  submit  to  the  jury  as  having  a ' 
tendency  to   support   the  legal    propositions 
which  charge  the  defendants  with  liability. 

Fard^.  Fitchburg  R.  Co,  110  Mass.  240,  14 
Am.  Rep.  598. 

It  was  not  necessaiy  for  the  plaintiff  to  in- 
troduce affirmative  evidence  of  the  exercise  of 
due  care. 

4  Am.  &  En^.  Enc.  Law,  p.  77,  and  au- 
thorities cited  m  note  1;  Buswell,  Personal 
Injuries,  §  135,  and  authorities  cited;  Mayo  v. 
Boston  d  M.  R.  Co.  104  Mass.  187;  Thomas, 
Neg.  p.  859;  Huntress  v.  Boston  A  M,  R,  Co, 
60  N.  H.  185;  Lyman  v.  Boston  d:  M,  R,  Co. 
m  N.  H.  200,  11  L.  R.  A.  864. 

A  man  who  delivers  an  article,  which  he 
knows  to  be  dangerous  or  noxious,  to  another 
person,  without  notice  of  its  nature  and  quali- 
ties, is  liable  for  any  injury  which  may  rea- 
sonably be  contemplated  as  likely  to  result, 
and  which  does  in  fact  result,  therefrom,  to 
that  person  or  any  other,  who  is  not  himself  in 
fault. 

Wellington  v.  Downer  Kerosene  Oil  Co.  104 
Mass.  64;  Farrant  v.  Barnes,  11  C.  B.  N.  8. 
558;  George  v.  Skivington,  L.  R.  5  Exch.  1; 
T/umas  y.  Winchester,  6  N.  Y.  897,  57  Am. 
Dec.  455;  Brass  y,  Maitiand,  6  EL  <&  Bl.  470; 
1  Addison,  Torts,  §  654. 

If  the  defendants  had  sold  these  brackets  to 
Bradley,  or  to  the  plaintiff,  or  had  loaned 
them  for  hire,  knowing  the  use  that  would  be 
made  of  them,  and  knowing  their  unsuitable- 
ness,  there  would  be  no  douot  that  they  would 
have  been  liable  to  the  plaintiff.  What  dif- 
ference can  it  make  that  they  were  loaned  with- 
out hire,  the  defendants  knowing  that  they 
were  unsuitable. 

Townsend  v.  Wathen,  9  East,  277;  Carter  y. 
Towne,  98  Mass.  567,  96  Am.  Dec.  682;  Big- 
gins Y,  Western  U,  Teleg.  Co.  8  Misc.  433; 
Thomas,  iNeg.  p.  852;  Addison,  Torts,  §§  596, 
1206. 

It  is  difficult  to  distinguish  the  present  case 
(the  defendants  knowing,  as  the  jury  have 
ifound,  that  the  brackets  were  unsuitable,  and 
knowing  the  use  to  which  they  were  to  be  put), 
from  Dtxan  v.  Bell,  5  Maule  &  8.  198,  where 
an  injury  having  been  received  from  a  loaded 
gun,  the  owner  was  held  liable  for  leaving  a 
dangerous  instrument  in  a  state  capable  of  do- 
ing mischief,  although  the  mischief  was  caused 
by  a  girl  taking  it  up,  pointing  it  at  a  child 
and  snapping  the  trigger  after  the  priming  had 
been  withdrawn. 

The  lender  is  bound  to  give  notice  to  the 
borrower  of  the  defects  of  the  thing  loaned; 
and  if  he  does  not,  and  conceals  them,  and  an 
injury  occurs  to  the  borrower  thereby,  the  len- 
der is  responsible. 

Pothier,  Prfit  &  Usage,  n.  84;  1  Domat,  B. 
1,  title  5,  §3,  art.  8;  Dig.  Lib.  13,  title  6, 1,  17, 
§  8;  Id.  L.  18,  §  8;  Pothier,  Pand.  Lib.  18. 
title  6,  u.  26;  3  Story,  Bailm.  §  275 ;  Blake- 
more  V.  Bristol  eft  &  R.  Co.  8  El.  &  Bl. 
10R5;  Coggs  y.  Bernard,  2  Ld.  Raym. 
909;    Levy   y.    Langridge,    4    Mees.    &    W. 
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337;  WinterboUom  v.  Wnght,  10  Mees.  &  W.  I 
114. 

The  lender  owes  a  duty  to  the  borrower  to 
disclose  defects  in  the  things  lent. 

Story,  Bailm.  9th  ed.  ^  275,  note;  Broom, 
Legal  Maxims,  p.  392;  MacCarthy  v.  Young,  6 
Hurlst.  &N.  829. 

Blodg^ett»  J.,  delivered  the  opinion  of  the 
court: 

The  brackets  having  been  loaned  by  the  de- 
fendants for  the  use  of  the  borrower,  without 
any  reward  or  compensation  to  be  received  by 
them  from  him,  their  only  duty  in  respect  of 
defects  was  to  inform  him  of  any  of  which 
they  were  aware,  and  which  might  make  the 
use  of  the  loan  perilous  to  him  or  to  his  serv- 
ants, one  of  whom  was  the  plaintiff.  **Tbe 
ground  of  this  obligation  is  that,  when  a  per- 
son lends,  he  ought  to  confer  a  benefit,  and  not 
to  do  a  mischief."  Shirley,  Lead.  Cas.  48,  44, 
and  authoriiies  generally.  But  the  obligation 
of  a  mere  lender  goes  nu  further  than  this,  and 
he  cannot,  therefore,  be  made  liable  for  not 
communicating  anything  which  he  did  not  in 
fact  know,  whether  he  ought  to  have  known  it 
or  not.  McCarthy  v.  Young,  6  Hurlst.  &  N. 
329;  Blakemore  v.  Bristol  dt  E,  R.  Co.  8  El.  & 
Bl.  1035.  1050,  1051;  Sbearm.  &  Redf.  Neg. 
3d  ed.  §  197.  note;  2  Parsons,  Contr.  5th  ed. 
109;  1  Addison,  Contr.  861;  2  Wait.  Act.  & 
Def.  p.  268;  Schouler,  Bailm.  §  79;  Story, 
Bailm.  §  275.  Resting  upon  such  authority, 
and  being  so  consonant  to  reason  and  justice 
that  it  cannot  but  be  the  law,  the  rule  thus 
enunciated  necessarily  renders  erroneous  the 
reiterated  instruction  to  the  jury  that  the  de- 
fendants might  be  liable  for  the  plaintiff's  in- 
jury **if  they  knew,  or  ought  to  have  known, 
that  the  brackets  furnished  were  unsafe  and 
unsuitable  for  use  on  the  building."  While  a 
gratuitous  lender  "must  be  taken  to  lend  for 
the  purpose  of  a  beneficial  use  by  the  bor- 
rower," and  is  rightfully  "responsible  for 
defects  in  the  chattel,  with  reference  to  the  use 
for  which  he  knows  the  loan  is  accepted,  of 
which  he  is  aware,  and  owing  to  which  directly 
the  borrower  is  injured*'  { Blakemore  v.  Bristol 
d  E.  R  Go.  8  El.  &  Bl.  1085.  1050.  1051, 
per  Coleridge,  J.),  it  would  be  the  greatest  in- 
justice as  well  asextendiog  the  law  beyond  any 
recognized  principle,  to  subject  him  to  liability 
for  defects  of  which  he  is  not  aware;  and 
especially  in  a  case  like  this,  where  the  defect 
complained  of  was  apparently  as  open  to  ascer- 
tainment by  the  plaintiff  as  it  could  possibly 
have  been  to  the  defendants.  The  instruction 
that  "it  is  not  material  whether  anything  was 
paid  for  the  use  of  the  brackets,  or  not,"  was 
no  less  erroneous  upon  the  question  of  the  de- 
fendant's liability.  While  in  many  respects 
the  duties  and  liabilities  of  the  parties  are 
materially  different  in  the  case  of  a  gratuitous 
bailment  and  one  for  hire,  it  is  enough  for  the 
present  purpose  to  observe  that  while  in  the 
former  the  benefit  is  exclusively  to  the  bailee, 
and  iherefore  the  liability  of  the  bailor  for  de- 
fects in  the  thing  loaned  extends  only  to  those 
which  are  known  to  him  and  not  communi- 
cated to  the  bailee,  in  the  latter,  the  bailment 
being  for  the  mutual  benefit  of  both  alike,  the 
bailor's  obligation  is  and  of  right  ought  to  be, 
correspondingly  enlarged;  and  it  is  therefore 
his  duty  to  deliver  the  thing  hired  in  a  proper 
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condition  to  be  used  as  contemplated  by  the 
parties,  and  for  failure  to  do  so  he  is  justly  lia- 
ble for  the  damage  directly  resulting  to  the 
bailee  or  his  servants  from  its  unsafe  condition. 
This  distinction  is  fundamental,  and  of  uni- 
versal recognition.  The  relation  of  master  and 
servant  not  existing  between  the  plaintiff  and 
the  defendants  at  the  time  of  his  injury,  their 
request  to  have  the  jury  specifically  so  instruct- 
ed should  have  been  granted.  The  duties  and 
obligations  of  a  master  to  his  servant  in  respect 
of  tools  and  appliances  for  performing '  the 
labor  for  which  he  is  engaged  differ  widely 
from  those  of  a  gratuitous  lender  to  the  bor- 
rower, and  a  radically  different  rule  obtains  in 
the  one  case  than  in  the  other.  The  defendants' 
additional  requests,  making  actual  knowledge 
of  the  defect  the  test  of  their  liability,  should 
have  been  given  not  only  because  the  law  is  so» 
but  because  under  the  instructions  which  were 
given,  the  jury  might  well  have  found  that  the 
defendants  did  not  know  of  the  defect,  and 
still  have  found  them  chargeable  with  it,  on 
the  ground  that  they  ought  to  have  known  it. 
In  view  of  the  errors  to  which  attention  has 
been  called,  it  is  deemed  unnecessary  to  go 
further,  and  specifically  consider  other  excep- 
tions relating  to  the  instructions  given  and  re- 
fused; but  we  think  it  should  be  added  that, 
owinff  to  the  misapprehension  by  the  court  of 
the  obligations  of  the  defendants  to  the  plaintiff 
and  of  the  legal  relation  between  them,  the 
instructions  generally  were  not  such  as  the  case 
required. 

The  defendants  can  take  nothing  by  their 
exceptions  to  the  denial  of  their  motions  for  a 
nonsuit,  and  to  direct  a  verdict  in  their  favor. 
If  at  the  time  the  plaintiff  rested,  he  had  not 
adduced  competent  evidence  to  sustain  a  ver- 
dict in  his  favor  (ss  to  which  no  intelligent 
opinion  can  be  expressed  without  additional 
facts),  it  is  now  immaterial,  because  the  de- 
fendants, instead  of  resting  their  case  upon 
their  exception  to  the  denial  of  their  motion 
for  a  nonsuit,  went  on  with  the  trial  and  intro- 
duced their  evidence,  and  the  deficiency,  if  any, 
of  the  plaintiff's  evidence,  was  supplied  by  one 
side  or  the  other  before  the  case  went  to  the 
jury,  inasmuch  as  it  is  found  that  at  some  stage 
of  the  trial  there  was  testimony  from  numer- 
ous witnesses  to  and  against  the  defendants' 
knowledge  of  the  bracket's  defective  and  un- 
sound condition,  so  that  when  all  the  proof 
was  in  the  case,  there  was  no  ground  of  excep 
tion  for  the  reason  of  its  insufficiency  tosustam 
a  verdict  for  the  plaintiff;  and  this  being  so  it 
is  wholly  indifferent  by  which  party  the  proof 
was  introduced.  Fletcher  v.  Tfiompson^  55  N. 
H.  308,  309.  and  authoriiies  cited;  OaJus  v. 
Thornton,  28  N.  H.  44.  47,  per  Woods.  J. 
And  this  testimony  also  rendered  the  renewal 
of  the  motion  at  the  close  of  the  evidence  un- 
seasonable {Brown  v.  MassacJivietts  Mut.  L, 
Ins.  Co.  59  N.  H.  298,  807,  47  Am.  Rep.  205) 
and  precluded  the  granting  of  the  motion  to 
direct  a  verdict  for  the  defendants  (Shepardson 
V.  Perkins,  58  N.  H.  855).  The  result  is  that 
the  defendants'  exceptions  on  this  branch  of  the 
case  are  overruled,  and  their  other  exceptions, 
hereinbefore  considered,  sustained. 

Verdict  set  aside, 

Clark*  J.,  did  not  sit.  The  others  con- 
curred. 
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NEW  YORK  COURT  OF  APPEALS. 


Charles  I.  BERG,  Respt,, 

V, 

Henry  PARSONS,  Appt, 

(156N.Y.100.) 

1.   The  neg^lifirence  of  a  contractor  or 
Ms  employee  in  blasting^  rock  on  a  va- 

cant  city  Jot,  caueing'  damafre  to  a  buildingr  upon 
an  adJolDfDgr  lot,  does  not  make  the  proprietor 
who  hires  the  contractor  responsible  for  the 
damage. 
8.  The  neerllgence  of  an  independent 
contractor  or  his  employee  in  blasting 
out  a  ledf^e  of  rock  which  extends  close  up 
to  the  wall  of  a  building'  on  an  adjoining  prop- 
erty Is  not  chargeable  to  his  employer,  who  en- 
gaged him  to  excavate  the  lot  preparatory  to 
ibullding  thereon. 

(Oray,  BartletU  and  HaighU  JJ^,  di896nt.) 

(June  7,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  general  term  of  the  Supreme  Court, 
First  Department,  afflrmiog  a  judgment  of  the 
New  York  County  Circuit  in  favor  of  plain- 
tiJS  in  an  action  brought  to  recover  damaces 
for  the  alleged  negligent  injury  of  plaintiff's 
property  by  blasting  on  property  belonging  to 
defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  Thain,  for  appellant: 

There  was  no  proof  of  want  of  care  on  the 
part  of  defendant. 

Where  in  making  an  excavation  upon  his 
own  lands,  for  lawful  purposes,  a  person  is 
obliged  to  resort  to  blasting,  the  fact  that  the 
use  of  such  means  caused  injury  to  a  building 
on  adjoining  land  does  not  alone  render  him 
liable.  It  must  also  appear  that  he  failed  to 
•exercise  due  care. 

Booth  V.  Rome,  W.  d  0.  T.  R,  Go.  140  N.  Y. 
267,  24  L.  R.  A.  105. 

The  presumption  is,  until  the  contrary  be 
-shown,  that  every  man  has  performed  his  duty, 
and  it  is  incumbent  on  one  who  alleges  a  fail- 
ure in  this  respect  as  a  foundation  to  a  ri^ht  in 
an  action,  to  prove  facts  from  which  an  infer- 
ence of  negligence  may  properly  be  drawn, 
and  proof  of  a  mere  fact  that  an  accident  has 
happened  will  not,  in  the  absence  of  any  con- 
tractual relations  between  the  parties,  author- 
ize such  an  inference. 

Cog^ilich  V.  Standard  Oil  Co.  122  K  Y.  118. 

Defendant  is  not  liable  under  the  doctrine 
of  respondeat  superior. 

The  action  being  for  negligence,  and  not 
for  trespass  or  for  creating  a'nuisance,  the  de- 
fendant, proving  that  the  act  of  negligence 
complained  of  was  not  his,  but  that  of  an  inde- 
pendent contractor,  is  not  liable. 

Roemer  v.   Striker,  142  N.  Y.  134;  Fergu- 

.son  V.  Hubbell,  97  N.  Y.  507.  49  Am.  Rep.  544; 

WpUie  V.  Palmer,  137  N.  Y.  248,  19  L.  R.  A. 

285;  King  v.  New  York  0.  d  H.  R.  R.  Co.  66 

N.  Y.  181.  23  Am.  Rep.  37. 


To  hold  the  defendant  liable  for  the  negli- 
gence of  his  contractor  it  must  be  made  to  ap- 
pear at  least  that  he  made  his  contract  with 
knowledge  that  the  contractor  was  unskilful 
or  incompetent,  or  that  the  reputation  of  the 
contractor  for  carelessness  was  such  that  de- 
fendant must  be  presumed  to  have  known 
of  it. 

Benoit  v.  Troy  cfc  L.  R  Co.  154  N.  Y.  228; 
Park  V.  New  York  C.  d  H.  R.  R.  Co.  155  N.  Y. 
215;  Baulec  v.  New  York  d  H.  R.  Co.  59  N.  Y. 
356,  17  Am.  Rep.  825;  Whart.  Neg.  ^  288; 
Olive  V.  Whitney  Marble  C^.  103  N.  Y.  292. 

Assuming  all  for  which  plaintiff  contends, 
contracting  with  Tobin  was  not  culpable  neg- 
ligence on  the  part  of  the  defendant.  It  was 
at  most  a  mere  error  of  judgment  for  which  he 
cannot  be  held  liable. 

Benoit  v.  Troy  d  L.  R.  Co.  154  N.  Y.  228; 
HarUy  v.  Buffalo  Car  Mfg.  Co.  142  N.  Y.  81. 

Plaintiff  had  a  right  to  interfere  with  Tobin, 
while  defendant  had  not.  Defendant  had  no 
cause  for  complaint,  as  there  was  no  chance  of 
injury  to  his  properly  by  reason  of  careless 
blasting.  Plaintiff,  after  having  been  warned 
that  Tobin  was  carrying  on  his  work  in  a  man- 
ner likely  to  endanger  his  property,  might 
have  applied  for  and  obtained,  before  the  ac- 
cident, the  injunction  which  he  procured  after 
the  injury  had  been  done. 

Weston  V.  Troy,  189  N.  Y.  281;  Hamilton 
V.  Third  Ave.  R.  Co.  6  Misc.  382:  Wiwirowski 
V.  Dike  Shore  d  M.  S.  R.  Co.  124  N.  Y.  420; 
Millie  yr.  Manhattan  R.  Co.  5  Misc.  801;  Rob- 
erton  v.  New  York,  7  Misc.  645. 

It  is  no  longer  sufficient,  to  authorize  the 
submission  of  a  case  to  a  jury,  that  there  be  a 
mere  scintilla  of  evidence.  There  must  be 
proof  to  sustain  a  verdict  if  rendered. 

Dwight  V.  Qermania  L.  Ins.  Co.  103  N.  Y. 
341.  57  Am.  Rep.  729;  Corcoran  v.  DeHaware, 
L.  d  W.  R.  Co.  47  N.  Y.  S.  R.  147;  Baulec  v. 
New  York  d  E.  R.  Co.  59  N.  Y.  356,  17  Am. 
Rep.  325;  Cadwell  v.  Amheim,  152  N.  Y.  182; 
Bond  V.  Smith,  113  N.  Y.  378;  Pauley  v.  Steam 
Gauge  d  Lantern  Co.  131  N.  Y.  90,  15  L.  R 
A.  194. 

Defendant  was  not  liable  for  any  criminal 
act  of  the  contractor,  nor  for  his  recklessness. 

Wright  v.  New  York  C.  R.  Co.  25  N.  Y.  562. 

Mr.  Charles  W.  Pierson,  with  Messrs. 
Alexander  A  Green,  for  respondent: 

A  person  employing  an  independent  con- 
tractor to  perform  a  dangerous  work  upon  his 
premises,  requiring  skill  and  likely  to  injure 
his  neighbors  if  improperly  done,  is  bound  to 
exercise  due  and  reasonabje  care  to  select  a 
competent  contractor,  and  is  liable  for  injuries 
resulting  from  his  failure  to  exercise  such 
care. 

NoTwalk  Gaslight  Co.  v.  Norwalk,  63  Conn. 
495;  Brannoek  v.  Elmore,  114  Mo.  55;  McCaf- 
ferty  v.  Spyyten  Duyvil  d  P.  M.  R.  Co,  61  N. 
Y.  178,  19  Am.  Rep.  267;  Cuff^.  Newark  d 
N.  Y.  R.  O?.  35  N.  J.  L.  17,  10  Am.  Rep.  205; 
Ardesco  Oil  Co.  v.  Oilson,  63  Pa.  146;  Conners 
V.  Hennessey,  112  Mass.   96;  Sturges  v.  Society 


NoTS.— As  to  injuries  to  land  or  buildings  by  I  As  to  liability  for  negllffenoe  of  Independent 
blasting,  see  Benner  \\  Atlantic  Dredging  Co.  (N.  contractor  in  blasting,  see  note  to  Hawver  v. 
T.)  17  L.  B.  A.280,  and  note.  '  Whalen  (Ohio)  14  L.  JEL  A.  on  page  830. 
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"or  Promotion  of  Theological  Education,  180 
Mass.  414.  89  Am.  Rep.  468;  Ware  v.  St.  Paul 
Water  Co.  2  Abb.  (U.  S.)  261;  Burnt  v.  Mc- 
Donald, 67  Mo.  App.  599;  1  Shearm.  &  Redf. 
Neg.  §  168;  Whart.  Neg.  §  181;  Story,  Agency, 
§  454a,  note;  2  Thomp.  Neg.  p.  899;  Thomas, 
Neg.  p.  848. 

There  are  expressions  in  some  of  the  books 
'Which  seem  to  imply  that  actual  knowledge 
of  the  contractor's  incompetence  must  be 
brought  home  to  the  employer  in  order  to  hold 
him. 

14  Am.  &  Eng.  Enc.  Law,  p.  886;  1  Lawson, 
Rights.  Rem.  &  Pr.  §  800. 

But  this  is  too  narrow  a  statement  of  the 
law. 

It  loses  sight  of  the  familiar  principle  that 
means  of  knowledge  is  equivalent  to  actual 
notice. 

Nonoalk  Gaslight  Co.  v.  Nortoalk,  68  Conn. 
495;  1  Shearm.  &  Redf.  Neg.  §§  194.  217.  and 
cases  cited;  Whittaker  v.  Delaware  db  H.  Ca- 
nal Co.  126  N.  Y.  544, 

In  employing  subordinates  the  principal 
must  exercise  great  care,  and  is  required  to  in- 
stitute affirmative  inquiries  to  ascertain  their 
character  and  qualifications,  and  negligence  in 
this  respect  will  create  a  liability. 

Chapman  v.  Erie  R.  Co.  55  N.  Y.  579;  Park 
V.  J!few  York  C.  <fe  E.  B.  B.  Co.  155  N.  Y.  215; 
Baulee  v.  New  York  dt  H.  B.  Co.  59  N.  Y.  856, 
17  Am.  Rep.  825;  Chicago  cfe  A.  B.  Co.  v.  Sul- 
livan, 68  111.  298. 

Proof  of  specific  acts  was  properly  admitted 
to  show  the  contractor's  incompetence  and 
reckless  character. 

Pittsburgh,  Ft.  W.  db  C.  B.  Co.  v.  Buhy,  88 
Ind.  294,  10  Am.  Rep.  Ill;  Park  v.  New  York 
C.  db  B.  B.  B.  Co.  155  N.  Y.  215;  BauUe  v. 
New  York  dk  H.  B.  Co.  59  N.  Y.  356,  17  Am. 
Rep.  825;  Whart.  Ev.  8d  ed.  §  56;  Etansville 
db  T.  H.  B.  Co.  V.  Quyton,  115  Ind.  450;  1 
Greenl.  Ev.  §  102;  Terrell  v.  Com,  18  Bush, 
246;  State  v.  Hoyt,  47  Conn.  518,  86  Am. 
Rep.  89. 

'There  was  no  error  in  admitting  evidence  of 
the  contractor's  intemperate  habits. 

Kean  v.  Detroit  Copper  db  B.  Boiling  MiUs, 
66  Mich.  277;  Chicago  db  A.  R  Co.  v.  Sullivan, 
68  111.  298;  Pennsylvania  B.  Co.  v.  Books,  67 
Pa.  889,  98  Am.  Dec.  229;  Oilman  v.  Eastern 
B.  Co.  18  Allen,  483,  90  Am.  Dec.  210. 

Martin*  J.,  delivered  the  opinion  of  the 
court: 

The  doctrine  of  respondeat  superior  is  based 
upon  the  relation  of  master  and  servant  or 
principal  and  agent.  As  no  such  relation  ex- 
isted between  the  parties,  I  find  no  ground 
upon  which  the  judgment  in  this  action  can  be 
sustained. 

The  rule  that  where  the  relation  of  master 
and  servant  or  principal  and  agent  does  not 
exist,  but  an  injury  results  from  negligence  in 
the  performance  of  work  by  a  conlTact(»r,  the 
party  with  whom  he  contracts  is  not  responsi- 
ble lor  his  negligence  or  that  of  his  servants,  is 
well  established  by  the  authorities  in  this  state. 
Blake  v.  Farris,  5  N.  Y.  48,  45  Am.  Dec.  804; 
PackY.  New  York,  8  N.  Y.  222;  Kelly  v.  ^^ew 
York,  11  N.  Y.  482;  MeCafferty  v.  Spuyten 
DuyvildbP.  M.  B.  Co.  61  K  Y.  178,  19  Am. 
Rep.  267;  King  v.  New  York  C.  db  H.  B.  B.  Co. 
41  L.  R.  A. 


66  N.  Y.  181.  28  Am.  Rep.  87;  Pierrepont  v. 
Loveless.  72  N.  Y.  211;  Ferguson  v.  UvbbeUr 
97  N.  Y.  507,  49  Am.  Rep.  544;  Derrington  v. 
Lansinghurgh,UO  N.  Y.  145;  Boemer  v.  Striker^ 
142  N.Y.  134. 

In  Blake  v.  Ferris  the  defendant  had  a 
license  to  construct,  at  his  own  expense,  a 
sewer,  in  a  public  street.  He  engaged  another 
person  to  construct  it  for  a  stipulated  price. 
The  sewer  was  left  at  night  in  a  negligent 
manner  by  the  workmen  who  were  employed 
in  its  construction.  It  was  held  that  the  im- 
mediate employer  of  the  servant,  througtk 
whose  negligence  the  injury  occurred,  was  re- 
sponsible, but  that  the  primary  principal  or  enir 
ployer  was  not. 

in  Pack  V.  New  York,  which  was  an  action* 
for  damages  caused  b^  the  alleged  negligence 
of  a  contractor  in  blasting  rocks,  which  resulted 
in  injury  to  the  plaintiff's  house,  in  personal 
injury  to  his  wife,  and  in  killing  one  of  his> 
children,  it  was  held  that,  as  the  work  was  be- 
ing prosecuted  under  a  contract  with  a  per- 
son who  was  to  perform  it,  the  corporation  waft 
not  liable,  but  that  a  recovery  for  such  an  in- 
jury could  be  had  only  against  the  person  act- 
ually guilty  of  the  wrongful  act,  or  against  one- 
to  whom  he  stands  in  the  relation  of  servant  or 
agent,  and  that  the  contractor  in  such  a  case 
was  not  the  servant  or  agent  of  the  corporation. 

The  Kelly  Case  was  also  an  action  for  dam- 
ages occasioned  by  negligence  in  blasting.  Id 
that  case  there  was  a  contract  between  the  city 
and  a  contractor  to  grade  a  certain  street,  and 
it  was  held  that  the  city  was  not  liable  for  dam- 
ages occasioned  by  negligence  in  the  perform- 
ance of  the  work,  but  that  the  contractor  was 
alone  liable,  although  the  contract  provided 
that  the  work  should  be  done  under  the  direc- 
tion and  to  the  satisfaction  of  the  officers  of  the 
corporation. 

'The  MeCafferty  Case  was  for  an  injury  to 
the  plaintiff's  store  and  property  by  alleged 
negligence  in  blasting  rocks  necessary  for  the 
construction  of  the  defendant's  road.  There 
the  corporation  had  let  the  work  of  construct- 
ing the  road  by  contract,  and  the  negligence 
was  that  of  the  contractor  or  his  employees^ 
and  this  court  held  that  the  defendant 
was  not  liable,  and  that  there  was  no  distinc- 
tion between  real  and  personal  property,  so  far 
as  its  negligent  use  and  management  were  con- 
cerned, or  of  negligent  acts  upon  it  by  others. 

In  the  King  Cute  the  owner  of  real  property 
was  held  not  liable  for  injuries  resulting  from 
negligence  on  the  part  of  a  contractor  or  hia 
employees  engaged  in  performing  a  lawful 
contract  for  specific  work  upon  the  premises  of 
the  defendant,  and  the  rule  that  the  law  will 
not  impute  to  one  person  the  negligent  acts  of 
another,  unless  the  relation  of  master  and  serv- 
ant or  principal  and  agent  exists,  was  again  as- 
serted. 

The  same  doctrine  was  held  in  the  Pierre- 
pont  Case,  where  the  Blake  and  Pack  Cases 
were  followed,  and  it  was  declared  that  a  con- 
tractor or  his  employees  did  not  stand  in  the 
relation  of  servants  to  a  person  who  was  the 
owner  of  the  property  and  with  whom  the  con- 
tract was  made,  and  that  the  latter  was  not 
answerable  for  their  negligence. 

In  Ferguson  Y.  Hvbbell,  where  the  injury  for 
which  a  recovery  was  sought  resulted  from  the 
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act  of  a  contractor,  it  was  again  decided  that 
the  contractor  was,  in  no  sense,  the  servant  of 
the  defendant,  and  that  the  doctrine  of  re- 
spondeat superior  did  not  apply. 

The  Heirington  Case  was  for  da oaages  oc- 
casioned by  carelessness  in  blasting.  The 
work  was  done  by  contractors,  and  the  court 
followed  its  previous  decisions,  and  held  that 
the  defendant  was  not  liable,  but  that  the  in- 
jury was  occasioned  by  the  negligence  of  the 
contractors,  and  that  they  alone  were  responsi- 
ble. 

The  Roemer  Case  was  also  for  negligence  in 
blasting  and  excavating  on  the  defendant's 
premises  which  adjoined  the  premises  of  the 
plaintiff.  The  worK  was  done  hv  a  contractor, 
and  the  owner  was  held  not  liable. 

It  seems  to  me  that  the  principle  of  these  de- 
cisions is  decisive  of  the  case  at  bar.  and  is 
directly  adverse  to  the  contention  of  the  re- 
spondent. The  only  authorities  in  this  state 
cited  as  sustaining  the  doctrine  contended  for 
are  Blake  v.  Ferris,  5  N.  Y.  48.  55  Am.  Dec. 
804.  and  Storrs  v.  Utiea,  17  N.  Y.  104,  72  Am. 
Dec.  487.  The  Blake  Case,  we  have  already 
referred  to,  which  is  a  direct  authority  against 
the  doctrine  it  is  cited  to  sustain.  In  the 
Storrs  Case  the  facts  were  different  and  the 
principle  of  the  decision  has  no  application. 
There  the  doctrine  of  the  Blake,  Kelly,  and 
Pack  Cases  was  expressly  indorsed  in  the  opin- 
ion of  Judge  Comstock,  who  said:  '*Now,  in 
these  two  cases  of  Pack  v.  Neto  York,  and 
£elly  V.  New  York,  the  general  doctrines  so 
well  set  forth  in  Blake  v.  Ferris  were  applied 
with  entire  precision  and  accuracy.*'  While 
the  learned  judge  doubted  the  propriety  of  the 
application  of  that  doctrine  to  the  case  of  Blake 
V.  Ferris,  he  expressly  recognized  its  correct- 
sess  and  iU  applicability  to  a  case  like  this. 
The  decision  of  the  court  in  the  Siorrs  Case  was 
placed  upon  the  sole  ground  that  it  was  the  duty 
of  the  corporation  to  keep  its  streets  in  a  safe 
condition  for  public  travel,  and  for  a  failure  to 
discharge  that  duty  the  corporation  was  liable. 
The  question  of  the  negligent  manner  in  which 
the  work  was  performed  was  entirely  excluded 
by  the  opinion  in  that  case. 

There  are  certain  exceptional  cases  where  a 
person  employing  a  contractor  is  liable,  which, 
briefly  stated,  are:  Where  the  employer  per- 
sonally interferes  with  the  work,  and  the  acts 
performed  by  him  occasion  the  injury;  where 
the  thing  contracted  to  be  done  is  unlawful; 
where  the  acts  performed  create  a  public  nuis- 
ance; and  where  an  employer  is  bound  by  a 
statute  to  do  a  thing  efficiently  and  an  injury 
results  from  its  inefficiency.  Manifestly,  this 
case  falls  within  none  of  the  exceptions  to 
which  we  have  referred.  There  was  no  in- 
terference by  the  defendant.  The  thing  con- 
tracted to  be  done  was  lawful.  The  work  did 
not  constitute  a  public  nuisance,  and  there  was 
no  statute  binding  the  defendant  to  efficiently 
perform  it.  In  none  of  those  exceptional  cases 
does  the  question  of  negli/^ence  arise.  There 
the  action  is  based  upon  the  wrongful  act  of 
the  party,  and  may  be  maintained  against  the 
author  or  the  person  performing  or  continuing 
it.  In  the  case  at  bar  the  work  contracted  for 
was  lawful  and  necessary  for  the  improvement 
and  use  of  the  defendant's  property.  Conse- 
quently, no  liability  can  be  based  upon  the 
41L.aA. 


illegality  of  the  transaction,  but  it  must  stand 
upon  the'negligence  of  the  contractor  or  his  em- 
ployee alone.  It  seems  very  obvious  that,  un- 
der the  authorities,  the  defendant  was  not 
responsible  for  the  acts  of  the  contractor  or  his- 
employees,  and  that   the  court   should  have 

f  ranted  the  defendant's  motion  for  a  nonsuit, 
f  a  contrary  rule  were  established  it  would  not 
only  impose  upon  the  owners  of  real  property 
an  improper  restraint  in  contracting  for  its  im- 
provement, but  would  open  a  new  and  unlim- 
ited field  for  actions  for  the  negligence  of 
others  which  has  not  hitherto  existed  in  this 
state,  and  practically  overrule  a  long  line  of  de- 
cisions in  this  court  which  firmly  establish  a 
contrary  doctrine. 

It  follows  that  t?ie  judgment  should  he  re- 
versed, 

Parker,  Ch.  J.,  O'Brien  and  Vann,  JJ., 
concur  with  Martin,  J.,  for  reversal. 

Gray,  J.,  dissenting: 

The  question  is  whether  in  a  case  like  the 
present  one,  where  the  work  contracted  for  is 
obviously  and  necessarily  hazardous,  it  is  an 
assumption  inconsistent  with  the  doctrine  of 
exemption  for  the  acts  of  an  independent  con- 
tractor that  a  legal  duty  is  imposed  upon  him 
who  employs  the  contractor  to  use  a  reason- 
able amount  of  care  in  the  selection  of  one  who 
is  both  competent  and  careful,  and  that  for  a 
failure  to  perform  that  duty  be  may  be  held 
for  the  damages  occasioned  bv  negligence. 

The  plaintiff  and  the  defendant  were  owners- 
of  adjoining  pieces  of  real  estate  in  the  city  of 
New  York.  Upon  the  plaintiifs  property 
there  was  a  dwelling  house.  The  defendant  s 
properly  was  vacant  and  was  covered  with  a 
mass  of  rock,  which  extended  above  the  curb. 
The  defendant  made  a  contract  with  one 
Tobin  to  excavate  his  plot  to  the  depth  of  10- 
feet  below  the  curb  line,  preparatory  to  build- 
ing thereon.  In  the  performance  of  the  con- 
tract, Tobin  appears  to  have  proceeded  un- 
skilfully and  with  considerable  recklessness,, 
and,  in  the  work  of  blasting,  he  caused  some 
damage  to  the  plaintiff's  house,  both  within 
and  without.  For  the  damage  so  sustained  the- 
plaintiff  brought  the  present  action.  The  com- 
plaint charged,  and  the  case  went  to  the  jury 
upon  the  theory,  that  the  defendant  had  failed 
to  exercise  proper  care,  or  a  due  regard  for  the- 
safety  of  the  plaintiff's  premises  in  the  selection 
of  a  competent  and  careful  contractor  to  do* 
the  dangerous  work  of  excavating  the  earth 
and  rock.  The  defense  was.  in  substance,  that 
the  person  employed  by  the  defendant  for  the 
purpose  was  an  independent  contractor,  hav- 
ing the  entire  control  and  management  of  the 
work,  and  that  as  the  result  of  inquiries,  show- 
ing him  to  be  a  competent,  skilful,  and  care- 
fuf  con  tractor,  the  defendant  had  made  the  con- 
tract with  him.  Upon  the  trial  the  evidence 
showed  that  the  defendant  had  committed 
to  one  Squier  the  supervision  of  the  construc- 
tion of  the  building  upon  his  land,  and  that  he 
acted  for  him  in  all  pertinent  matters.  Squier 
was  a  builder  of  very  considerable  experience, 
and  had  had  much  to  do  with  contracts  in  the 
building  of  houses  in  the  city.  He  had  never 
beard  of  Tobin  before  giving  him  the  con- 
tract for  the  work  in  question.    That  work 
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Tvas  shown  to  have  been  plainly  of  /i  hazard- 
ous nature;  inasmuch  as  it  necessitated  the 
blasting  out  of  a  ledge  of  rock,  which  ex- 
tended close  up  to  the  wall  of  the  plaintiff's 
adjoining  house.  There  was  evidence  to 
the  effect  that  it  was  quite  possible  to  do 
this  work  of  excavation  without  causing 
injury  to  the  adjoining  building,  and  that  work 
of  that  description  was  being  constantly  done 
in  the  city,  with  safety  to  adjoining  premises. 
The  way  that  Tobin  performed  his  contract 
warranted  a  belief  that  he  was  incompetent  and 
reckless.  He  was  the  lowest  bidder  for  the 
work.  The  evidence  showed  him  to  be  an  il- 
literate person  and  of  intemperate  habits, 
whose  appearance  and  surroundings  might 
permit  inferences  adverse  to  his  fitness  to  do 
responsible  work  of  such  a  nature.  There  was 
testimony  concerning  two  previous  jobs  of  a 
similar  nature,  from  which  it  might  be  inferred 
that  Tobin  was  either  reckless,  or  lacked  skill. 
8quier  testified,  for  the  defendant,  to  having 
inquired  of  the  representative  of  a  refil-estate 
operator  about  Tobin,  who  spoke  of  him  as  a 
good  and  careful  blaster,  and  he  visited  two 
places,  to  which  Tobin  had  referred  him,  to 
see  work  that  he  had  done.  That  inquiry  sat- 
isfied him.  He  denied  any  knowledge  of  To- 
bin's  habits:  but  he  made  no  inquiry  con- 
cerning them.  A  witness  testified  to  having 
employed  Tobin  upon  rock  excavation,  ana 
to  having  found  him  satisfactory  in  his  work. 
While  there  was  evidence  of  some  care  having 
been  exercised  by  the  defendant's  agent,  was 
it  of  that  conclusive  nature  which  precluded 
criticism?  As  the  case  stood,  it  could  not  be 
said,  as  matter  of  law,  that  the  defendant  had 
discharged  his  whole  duty  towards  the  plain- 
tiff, in  the  matter  of  the  selection  and  employ- 
ment of  a  proper  person  to  perform  the  required 
work.  There  was  a  fair  question  upon  the  evi- 
dence, whether,  in  initiating  a  work  which, 
under  the  particular  circumstances,  was  neces- 
sarily fraught  with  some  danger  to  the  adjoin- 
ing property,  the  defendant  had  exercised  a 
reasonable  degree  of  prudence  in  the  employ- 
ment of  Tobin.  The  plaintiff  was  not  obliged 
to  show  that  the  defendant  knew  about  the 
-characteristics  and  previous  conduct  of  Tobin; 
but,  there  being  evidence,  in  the  testimony  of 
the  witnesse-s,  affecting  his  capacity  and  habits, 
previously  to  the  emplovment,  it  became  a 
-question  whether  defendant's  inquiries  were 
sufficient  and  such  as  a  prudent  man  would 
have  made,  who  realized  the  hazards  involved 
to  the  adjoining  property  and  who  intended  to 
proceed  about  the  employment  of  a  contractor, 
as  he  would  have  expected  to  be  done  by  if  the 
positions  were  reversed.  The  plaintiff  recov- 
ered a  verdict  for  the  amount  of  the  expense 
to  which  he  had  been  put  in  repairing  the  dam- 
age done  to  his  house.  It  is,  of  course,  evi- 
dent from  that  verdict  that  the  evidence  had 
failed  to  satisfy  the  jury  that  the  defendant  had 
proceeded  in  the  matter  without  due  regard  for 
his  neighbor's  rights,  or  that  Tobin  was  the 
kind  of  man  to  be  intrusted  with  a  job  demand- 
ing both  skill  and  a  sense  of  responsibility. 

If  there  was  evidence  raising  a  question  as  to 
whether  the  defendant  had  exercised  reasona- 
ble care  in  contracting  out  this  work  to  Tobin, 
then  I  think  it  was  properly  submitted  to  the 
determination  of  the  jury«  What  is  there  in 
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the  doctrine,  behind  which  the  defendant  seeks 
to  shelter  himself,  which  should  interfere  with 
the  trial  and  submission  of  the  issue  which  was 
tendered  by  the  complaint  and  accepted  by  the 
answer;  namely,  whether  proper  care  had  been 
exercised  by  the  defendant  in  committing  the 
work  to  Tobin?  The  argument  for  the  de- 
fendant is,  as  Tobin  was  performing  his  work 
as  an  independent  contractor,  that  he  and  his 
men  were  not  under  the  supervision  or  control 
of  the  defendant,  and  that,  as  no  relation  of 
master  and  servant  existed,  the  defendant  could 
come  under  no  liability  for  Tobin's  negligent 
acts. 

The  doctrine  which  exempts  a  person  from 
liability  for  damages  caused  by  the  negligence 
of  an  independent  contractor  employed  by  him 
is  well  established  in  this  state.  It  rests  upon 
a  basis  of  justice  and  of  reason,  and  was  a  de- 
parture from  the  general  doctrine  of  the  re- 
sponsibility of  the  master  for  the  servant's  acta 
which  the  courts,  both  in  England  and  this 
state,  have  agreed  upon  within  comparatively 
recent  years.  Quarman  v.  Burnett,  6  Mees.  & 
W.  499;  Reedie  v.  London  d  N.  W.  R,  Co.  4 
Exch.  258;  Elakj6  v.  FerrU,  5  N.  Y.  48,  55  Am. 
Dec.  804;  St&rn  v.  XJtiea,  17  N.  Y.  104. 72  Am. 
Dec.  487. 

Formerly,  the  rule  respondeat  superior  was 
deemed  controlling,  and  the  legal  relation  of 
master  and  servant,  to  which  it  was  applicable, 
received  the  broad  extension,  within  which  the 
employer  of  another  became  responsible  for 
the  other's  acts,  upon  the  principle  qui  faHt 
per  alt  urn  facit  per  se.  'That,  as  a  maxim, 
handed  down  from  the  Roman  Code,  meant 
that  the  agency  of  the  servant  was  an  instru- 
ment of  his  employer.  Any  man  having  au- 
thority over  another's  actions,  who  commands 
him  to  do  an  act,  or  who  may  be  deemed  to 
have  impliedly  commanded  him  in  the  ordi- 
nary course  of  his  employment  or  business, 
becomes  responsible  for  his  acts,  as  for  his  own. 
The  injustice,  however,  of  applying  this  prin- 
ciple to  a  situation  where  a  person  is  engaged 
in  doing  a  piece  of  work,  under  an  employ- 
ment or  a  contract,  in  the  performance  of  which 
he  uses  his  own  means  and  his  own  servants, 
without  any  control  upon  the  part  of  the  gen- 
eral employer,  became  apparent.  It  was  evi- 
dent that  the  relation  of  master  and  servant  did 
not  exist,  when  the  relation  between  the  parties 
was  governed  by  such  an  engagement  or  con- 
tract. Whereas,  under  the  operation  of  the 
rule  respondeat  superior,  the  injured  person 
might  hold  the  master  responsible  and  disre- 
gard the  servant,  who  was  the  immediate  au- 
thor of  the  injury;  under  the  introduction  of 
the  reasonable  modification  of  that  rule,  the 
independent  contractor,  and  not  the  general 
employer,  became  responsible  for  negligent 
acts,  committed  in  person,  or  by  those  under 
his  orders. 

The  principle  of  the  decision  bcAow,  in  the 
present  case,  in  my  judgment,  in  no  respect 
weakens  the  doctrine  of  the  exemption  of  the 
general  employer  from  liability  for  damages 
caused  by  the  negligence  of  the  independent 
contractor;  nor,  in  any  wise,  threatens  its  sta- 
bility. Nor  does  it  affect  it,  otherwise  than  by 
establishing  a  reasonable  safeguard  against  too 
broad  a  claim  for  exemption.  It  seems  to  me 
a  proposition,  as  clear  as  it  is  reasonable,  that 
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the  assumption  that  there  has  been  an  exercise 
-of  due  care  in  the  selection  of  a  competent  and 
careful  contractor,  is  a  part  of  the  foundation 
for  the  doctrine.  I  do  not  think  that  it  would 
do  to  hold  that  a  person,  by  the  mere  act  of 
•employing  a  contractor  to  do  some  work  of  a 
nature  in  itself  obviously  hazardous  to  others, 
thereby  discharges  himself  of  all  responsibility. 
Something  more  is  required  of  him.  With 
that  due  regard  for  his  neighbor's  rights,  which 
is  obligatory  upon  all,  in  the  use  which  they 
make  of  their  own  property,  he  should  be  held 
to  the  exercise  of  reasonable  care  and  of  some 
deliberation  in  the  selection  of  a  contractor. 
We  are  referred  to  decisions  of  the  courts  of 
other  states,  where  this  duty  on  the  part  of  a 
general  employer  seems  to  have  been  distinctly 
recognized  {Nanoalk  Oa»light  Co.  v.  Norucalk, 
63  Conn.  495;  Bran  nock  v.  Elmore,  114  Mo. 
55),  and  while  precisely  a  similar  case  to  this 
may  not  be  found  in  our  reports,  the  reasona- 
bleness of  the  proposition  commends  and  sus- 
tains it.  As  I  have  suggested,  it  may  be  as- 
-sumedasan  inherent  element  of  the  employer's 
claim  for  exemption.  See  Whart.  Neg.  §  181; 
Story,  Agency.  9th  ed.  §  454a.  at  p.  556,  note; 
Cuff  V.  Newark  A  N.  7.  R.  Co.  85  N.  J.  L.  17. 
10  Am.  Rep.  205;  ArdeMo  Oil  Co.  v.  Qilson, 
■63  Pa.  146;  Sturges  v.  Society  for  Promotion  of 
Theological  Education,  180  Mai?8.  414,  89  Am. 
Rep.  468. 

In  the  text-books  and  cases  just  referred  to, 
it  will  be  observed  that  the  assumption  I  men- 
tion is  recognized  as  one  associated  with  the 
employment  of  an  independent  contrdctor.  I 
do  not  think  it  needs  much  argument  to  vindi- 
•cate  the  entire  propriety  of  the  assumption. 
The  exemption  from  liability  should  not  be  so 
broad  as  to  exclude  the  consideration  of  the 
manner  in  which  the  independent  contractor 
was  selected  for  the  particular  work.  When 
we  consider  the  hazards  incident  to  the  work 
•of  blasting  in  a  city  block,  there  ought  to  be 
no  question,  where  the  work  is  obviously  and 
necessarily  of  a  dangerous  nature,  as  to  the 
propriety  of  imposing  upon  the  owner  of  the 
property  to  be  improved  thereby  a  legal  duty 
to  exercise  proper  care  In  the  selection  of  his 
<K>ntractor.  If  that  be  true,  then  the  question 
of  the  exercise  of  due  care  becomes  one  of  fact 
upon  the  evidence.  If  there  is  evidence  prov- 
ing, or  tending  to  prove,  that  the  contractor 
was  an  incompetent,  or  a  reckless,  or  an  unfit 
person  to  be  intrusted  with  the  job.  and  that  it 
was  possible  for  the  defendant  to  have  discov- 
ered these  facts  by  inquiry,  then  it  is  for  the 
jury  to  render  their  verdict  upon  the  issue  be- 
tween the  parties.  It  is  not  essential  that  the 
defendant  be  shown  to  have  known  of  the  acts 
of  incompetency,  or  of  the  conduct  from  which 
unfitness  may  be  inferred.  It  is  suflScientif  it 
appear  that  no  sufficient  inquiry  had  beep  made, 
and  that  a  careful  inquiry  might  have  revealed 
the  incompetency  or  the  unfitness.  The  cir- 
cumstances of  tbe  selection  of  the  contractor 
might  be  such  as  to  justify  a  belief  that  there 
was  a  failure  to  exercise  care  and  prudence  in 
the  matter. 

The  conclusion,  therefore,  which  I  reach 
-after  a  careful  consideration  of  tbe  question,  is 
that  the  defendant,  in  employing  a  contractor 
to  blast  out  the  rock  upon  his  premises, — a 
work  obviously  dangerous  to  the  adjoining 
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owner, — owed  a  legal  duty  to  the  plaintiff  to 
carefully  select  one  who  was  both  competent 
and  careful,  and  that  for  a  failure  to  perform 
that  duty,  under  the  circumstances  of  this  case, 
he  became  responsible  for  any  injury  to  the 
plaintiff's  property  resulting  from  the  contract- 
or's negligence.  I  think  that  there  was  evi- 
dence adduced  from  which  the  jury  might  in- 
fer that  the  defendant  had  not  proceeded  with 
that  care  and  due  regard  for  the  plaintiff's 
rights  which  were  incumbent  upon  him.  It 
may  not  have  been  very  strong;  but  it  cannot 
be  said  that  there  was  none  giving  rise  to  in- 
ferences. Minds  might  differ  upon  tbe  ques- 
tion; but  that  only  goes  to  show  the  necessity 
of  leaving  it  to  the  arbitrament  of  a  jury.  The 
learned  justices  below  have  thought  that  there 
was  a  question  for  the  jury  upon  tbe  evidence. 
I  think  that  they  were  right  and  that  there  are 
no  errors  calling  for  a  reversal  of  this  judg- 
ment. 

Bartlett  and  Haight.  JJ.,  concur  with 
Chrajy  J.,  for  affirmance. 


Belle  C.  8CHENCK,  Regpt, 

William  D.  BARNES,  Impleaded,  etc.,  Appt. 
(156  N.  Y.  31&) 

1.  A  trust  created  by  a  debtor  under 
^rhich  he  is  the  beneficiary  is  not  affected 
by  1  Rev.  Stat.  p.  780.  9  68,  which  prohibits  a  per- 
son beoeflcially  interested  in  a  trust  for  the  re- 
ceipt of  rents  and  profits  of  lands  from  assigrninfir, 
or  in  any  manner  disposing  of,  such  interest. 

8.  A  person  cannot  place  his  property 
in  trust  with  remainder  over,  reserving 
to  himself  the  beneficial  interest  for  hin  life,  sub- 
ject to  the  expenses  of  the  trust,  and  thereby 
put  his  life  interest  beyond  the  reach  of  subse- 
quent creditors. 

(ParXer^  Ch,  J„  and  O'Brien^  J.,  dtesent.) 

(June  7, 1898.) 

APPEAL  hy  defendant  Barnes  from  an  or- 
der and  interlocutory  judgment  of  the  ap- 
pellate Division  of  the  Supreme  Court,  Second 
Department,  reversing  a  judgment  of  a  Special 
Term  for  Kings  Couniy  sustaining  demurrers 
to  tbe  complaint  in  an  action  brought  by  a 
creditor  to  reach  the  interest  of  his  judgment 
debtor  in  a  trust  fund  of  real  estate  created  by 
himself  in  which  he  reserved  to  himself  a  life 
interest.  Afflrmed. 
The  facts  are  stated  in  the  opinions. 
Messrs.  Jay  ft  Candler,  for  appellant: 
The  trust  deed  was  made  some  three  years 
before  tbe  plaintiff's  judgment  was  obtained, 
and  it  has  been  held  t^at  if  the  conveyance 
and  trust  were  made  prior  to  the  time  when 
the  plaintiff's  claim  accrued  or  judgment  was 


NOTB.— For  attempt  to  place  property  by  a  trust 
beyond  the  reach  of  the  ffrantor^a  creditors,  see 
also  Brown  v.  McGill  (Md.)  80  Ti.  R.  A.  806. 

As  to  spendthrift  trusts  generally,  see  also  Rob- 
erts v.  Stevens  (Me.)  17  L.  R.  A.  286,  and  cases  cited 
\n  footnote  thereto;  also  Wetmore  v.  Wetmoro  (N. 
Y.)  8i}  L.  R.  A.  708. 
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obtained,  it  Is  immaterial  ^ith  what  intent 
8uch  conveyance  was  made,  the  defendant  not 
having  been  given  credit  based  upon  his  pos- 
session of  the  real  estate,  which  is  covered  by 
the  deed  of  trust. 

Holmea  v.  Little,  86  Han,  226;  Hoxjoe  w. 
Striker,  5  Misc,  809. 

The  plaintiff  should  allege  facts  on  which 
could  be  predicated  a  claim  that  there  was  re- 
maining, after  providing  for  the  proper  sup- 
port of  the  cestui  que  trust  and  his  family,  a 
surplus  income,  and  that  the  same  is  subject  to 
the  payment  of  his  or  her  claim  as  a  judgment 
creditor. 

Eilroy  v.  Wood,  42  Hun,  686;  Bunnell  v. 
Gardiner,  4  App.  Div.  821;  Card  v.  Meineke,  72 
Hun,  299;  ToUes  v.  Wood,  99  N.  Y.  616. 

As  the  trust  is  governed  bv  the  Revised  Stat- 
utes, the  whole  estate  in  law  and  equity  is 
vested  in  the  trustee,  and  the  appellant  has  no 
estate  or  interest  in  the  lands. 

Iitopes  V.  Blakeman,  6  N.  Y.  567. 

The  appellant  has  no  interest  whatever  in 
the  subject  of  the  trust,  except  the  right  to  en- 
force the  same,  and  he  cannot  in  any  manner 
anticipate  the  Income. 

What  he  cannot  do  by  way  of  anticipation, 
the  court  cannot  do,  except  in  so  far  as  it  may 
be  authorized  to  do  by  virtue  of  the  statute, 
which  would  empower  the  court  to  applv  the 
surplus  income  to  the  satisfaction  of  the  claims 
of  creditors  as  above  suggested. 

Douglas  v.  Cruger,  80  N.  Y.  15;  Lent  v. 
Howard,  89  N.  Y.  169;  Cuthhert  v.  Chauvet, 
186  N.  Y.  826,  18  L.  R.  A.  745;  Re  Vand&r- 
bill,  20  Hun,  520;  Powers  v.  Bergen,  6  N.  Y. 
858. 

Messrs,  John  W.  Hutchison,  Jr.,  and 
Walter  S.  Newhonsey  for  respondent: 

Prior  to  the  Revised  Statutes,  plaintiff  would 
have  been  entitled  to  the  relief  sought  under 
the  common  law,  and  in  no  other  state  would 
her  right  to  such  relief  be  questioned. 

Such  an  interest  could  have  been  reached  by 
a  bill  in  equity  prior  to  the  Revised  Statutes. 

Bryan  v.  Knickerhaeker,  1  Barb.  Ch.  409; 
Sadden  v.  Spader,  20  Johns.  564;  Graff  v. 
Bonnett,  31  N.  Y.  25,  88  Am.  Dec.  236;  Nich- 
oU  V.  Letfy,  5  Wall.  441. 18  L.  ed.  598;  Borne 
Exc/i,  Bank  v.  Eames,  4  Abb.  App.  Dec.  99; 
Gray,  Restraints  on  Alienation,  82;  Wait, 
Fraud.  Conv.  §  360;  Eameston  v.  Lpde,  1 
Paige,  641;  Eager  v.  Price,  2  Paige,  336;  Pa- 
eifie  :Sat,  Bank  v.  Windram,  188  Mass.  175; 
Jackson  v.  Von  Zedlitz,  186  Mass.  842;  Warner 
V.  Rice,  66  Md.  436;  Lackland  v.  Smith,  5  Mo. 
App.  163;  Gfwrmley  v.  Smith,  139  Pa.  584.  11 
L.  R.  A.  565;  Mackason's  Appeal,  42  Pa.  834, 
82  Am  Dec.  517;  Frazier  v.  Bamum,  19  N. 
J.  Eq.  316,  97  Am.  Dec.  666;  Cosby  v.  Fergu- 
son, 3  J.  J.  Marsh.  264. 

Section  1871  of  the  Code  of  Civil  Procedure 
provides:  Where  an  execution  against  the 
property  of  a  judgment  debtor,  issued  out  of 
a  court  of  record,  as  *  prescribed  in  the  next 
section,  has  been  returned  wholly  or  partly  un- 
satisfied, the  judgment  creditor  mav  maintain 
an  action  against  the  judgment  debtor,  and 
any  other  persons,  to  compel  the  discovery  of 
anything  in  action,  or  other  property  belong- 
ing to  the  judgment  debtor,  and  of  any  money, 
thing  in  action,  or  other  property  due  to 
him,  or  held  in  trust  for  him;  to  prevent  the 
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transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  him,  or  to  any  other  person,  and  U> 
procure  satisfaction  of  the  plaintiff's  demand, 
as  prescribed  in  the  next  section  but  one. 

Craig  v.  Bone,  2  Edw.  Ch.  568;  Chatauque 
County  Bank  v.  WhtU,  6  N.  Y.  286.  67  Am. 
Dec.  442;  Chatauque  County  Bank  v.  Risley, 
19  N.  Y.  369,  75  Am.  Dec.  347;  Seoville  v. 
HaUiday,  16  Abb.  N.  C.  48;  Famfiam  v. 
Campbell,  10  Paige,  598;  Mc  Arthur  v.  Hoysradt 
11  Paige,  495;  SeoviOe  v.  Sh^,  21  N.  Y. 
Week.  Dig.  389, 

This  being  a  valid  express  trust,  the  defend- 
ant Barnes  has  no  estate  in  the  lands,  but  a> 
right  to  enforce  it  which  is  a  chose  in  actioa 
and  personal  property. 

1  Rev.  Stat.  729,  §  60;  Tompkins  v.  Fonda^ 
4  Paige,  448;  Payne  v.  Becker,  87  N.  Y.  153. 

The  exception  in  the  statute  relates  to  trusts' 
held  by  a  third  person  for  the  benefit  of  th& 
judgment  debtor  or  his  family,  and  created  by 
persons  other  than  himself. 

Ijeroy  v.  Rogers,  3  Paige,  236;  Craig  v. 
Hone,  2  Edw.  Ch  569;  HdUett  v.  Thompson,  5 
Paige,  586;  Steioart  v.  McMartin,  5  Barb.  442; 
Bramhall  v.  Ferris,  14  N.  Y.  41,  67  Am.  Dec. 
118;  Graff  v.  Bonnett,  31  N.  Y.  9,  88  Am. 
Dec.  236;  Campbell  v.  Foster,  85  N.  Y.  866p 
Williams  v.  Thorn,  79  N.  Y.  270;  Tolles  v. 
Wood,  16  Abb.  N.  C.  1,  note. 

Bartlett,  J.,  delivered  the  opinion  of  th& 
court: 

This  appeal  certifies  two  questions:  'Tirst. 
In  case  a  party,  when  solvent,  executes  a  deed 
of  trust  of  real  property  situate  in  this  state, 
whereby  he  conveys  the  same  to  a  trustee,  re> 
serving  to  himself  the  payment  to  him  from 
time  to  time  during  his  life  of  the  net  income 
from  the  trust  estate,  subject  to  the  necessary 
expenses  of  the  trustee,  with  a  remainder  over, 
and  with  full  power  to  sell  in  said  trustee,  can 
a  party  who  at  the  time  of  the  creation  of  the 
trust  was  not  a  creditor  of  the  creator  or  bene- 
ficiary  of  the  trust,  but  who  subsequently  be- 
came a  creditor,  and  who  thereafter  obtained  a 
judgment  upon  his  debt,  and  issued  an  execu- 
tion upon  the  judgment  against  the  property  of 
the  said  beneficiary,  and  had  the  same  re- 
turned unsatisfied  in  an  action  like  the  present 
one,  recover  any  relief  or  any  judgment  which 
will  authorize  the  sale  of  the  right,  title,  or  in- 
terest of  tbe  beneficiary  in  the  said  trust,  or  » 
judgment  requiring  tbe  trustee  to  pay  over  to 
said  creditor  tbe  entire  net  income  from  the 
said  trust  estate  as  it  accrues?  Second. 
Whether  in  such  a  case  an  interest  reserved  for 
his  own  benefit  by.  tbe  founder  of  a  trust  i» 
subject  to  the  claim  of  his  subsequent  creditors; 
and.  if  so,  to  what  extent?" 

The  main  question  is  whether  a  person  can 
place  his  property  in  trust,  with  remainder 
over,  reserving  to  himself  the  beneficial  inter- 
est for  bis  life,  subject  to  the  expenses  of  the 
trust,  and  thereby  put  the  life  interest  beyond 
the  reach  of  creditors  whose  claims  arose  after 
tbe  creation  of  tbe  trust.  Tbe  special  term 
answered  this  question  in  the  affirmative,  and 
the  appellate  division  has  taken  the  contrary 
view.  We  are  of  opinion  that  the  appellate 
division  reached  the  proper  conclusion.  While- 
it  is  true  that  in  this  and  other  states  the  Eng- 
lish rule  has  been  modified,  which  makes  the- 
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interest  of  a  beDeflciary  under  a  trust  created 
^or  hlB  benefit  by  a  third  partv  subject  to  the 

•claims  •f  his  creditors,  yet  we  have  not  ignored 
the  creneral  policy  of  the  law,  that  creditors 
ahall  have  the  right  to  resort  to  all  the  property 
of  the  debtor  not  protected  by  statute.  The 
provisions  of  the  Revised  Statutes,  as  construed 
by  the  courts,  render  this  clear.  In  2  Rev. 
Stat.  p.  178,  §  88,  is  the  following  provision: 
"Whenever  an  execution  against  the  property 
of  a  defendant  shall  have  been  issued  on  a 
judgment  at  law,  and  shall  have  been  returned 
unsatisfied,  in  whole  or  in  part,  the  party  suing 
out  such  execution  may  file  a  bill  in  chancery 
against  such  defendant,  and  any  other  person, 
to  compel  the  discovery  of  any  property  or 
thing  in  action,  belonging  to  the  defendant, 
-and  of  any  property,  money,  orthin^  in  action, 
due  to  him,  or  held  in  trust  for  bim;  and  to 
prevent  the  transfer  of  any  such  property, 
money,  or  thing  in  action,  or  the  payment  or 
delivery  thereof,  to  the  defendant,  except 
where  such  trust  has  been  created  by  or  the 
fund  so  held  In  trust  has  proceeded  from,  some 
person  other  than  the  defendant  himself." 
This  section  has  been  substantially  preserved 
in  Code  Civ.  Proc.  §§  1871.  1879.  It  was  at 
first  contended  that  this  statute  protected  abso 
iutel}^  the  interest  of  a  debtor  in  a  trust  created 
for  his  benefit  by  a  third  party,  but  it  is  now 
the  settled  law  that  this  provision  must  be  read 
with  1  Rev.  Stat.  p.  729.  §  57,  providing  that  the 
.surplus  income  of  a  trust  estate  shall  be  liable 
in  equity  to  the  claim  of  the  creditors  of  the 
^Btui  que  trust,  WiUiama  v.  Thorn,  70  N.  Y. 
270;  Grnff  v.  Bonnett,  31  N.  Y.  9.  88  Am. 
Dec.  236.  The  statute  quoted  (2  Rev.  Stat. 
p.  173.  g  38).  clearly  implies  that  a  trust  created 
by  the  debtor,  under  which  he  is  the  benefi- 
•eiary.  does  not  protect  bis  interest  from  the 
pursuit  of  creditors,  as  it  is,  in  contemplation 
of  law,  property  which  be  has  put  aside  for  his 
own  use,  and  consequently  a  part  of  bis  estate, 
to  which  creditors  are  entitled.  This  general 
principle  is  also  recognized  by  Code  Civ.  Proc. 
^  2463.  A  trust  created  by  a  debtor,  and  un- 
der which  he  is  the  beneficiary,  is  not  affected 
by  the  provision  of  the  Revised  Statutes 
i\  Rev.  Stat.  p.  730.  §  63)  which  prohibits  a 
person  beneficially  interested  in  a  trust  for  the 
receipt  of  the  rents  and  profits  of  lands  from 
assigning  or  disposing  of  the  same.  The  pol- 
icy of  this  statute  is  clear,  when  applied  to 
trusts  created  by  third  parties,  but  is  with- 
out force  when  the  debtor  creates  the  trust. 
The  statute  is  obviously  designed  to  assist  the 
<!reators  of  trusts  in  protecting  and  caring  for 
the  beneficiaries  who  are  the  natural  objects  of 
their  solicitude  and  care,  but  it  cannot  be  in- 
voked by  a  debtor  to  protect  a  trust  which  he 
has  created  to  serve  in  time  of  need  as  a  refuge 
from  his  creditors.    The  defendant  Barnes, 

.  l)eing  out  of  debt  in  October,  1893.  was  at  lib 
erty,  if  he  saw  fit,  to  give  away  all  his  prop- 
€rty.  rieal  and  personal,  to  those  of  his  blood, 
or  to  strangers.  There  would  be  no  creditor  to 
•complain  if  be  was  moved  to  act  in  so  unusual 
and  improvident  a  manner.  As  mafer  of  fact, 
he  did  at  that  time,  as  to  the  real  esrate  in 
question,  devest  himself  of  the  legal  title;  re- 
serving under  a  conveyance,  in  trust,  a  bene- 
ficial interest  in  the  property  for  life,  with  re- 
mainder over.    The  present  action  in  no  way 
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challenges  the  right  of  Barnes  to  thus  devest 
himself  of  the  legal  title  to  this  real  estate:  but 
plaintiff,  as  a  subsequent  creditor,  seeks  to 
have  appropriated  to  the  payment  of  her  judg- 
ment such  interest  as  Barnes  reserved  to  him- 
self in  the  property,  and  nothing  more.  It 
would  be  a  startling  add  revolutionary  doc- 
trine to  hold  that  this  reserved  interest  cannot 
be  reached  by  the  plaintiff,  as  a  creditor.  If 
such  Is  the  law,  it  would  make  it  possible  for 
a  person  free  from  debt  to  place  bis  property 
beyond  the  reach  of  creditors,  and  secure .  to 
himself  a  comfortable  support  during  life, 
without  regard  to  his  subsequent  business  ven- 
tures, contracts,  or  losses.  In  Massachusetts 
and  Pennsylvania  it  has  been  held  that  no  such 
result  can  be  accomplished.  Pacific  Nat.  Bank 
V.  Windram,  133  Mass.  175;  Mackastm's  Ap- 
peal, 42  Pa.  380,  82  Am.  Dec.  517.  The  prayer 
of  the  complaint  in  the  case  at  bar  asks  the 
court  to  determine  the  amount  of  the  interest 
which  defendant  Barnes  reserved  to  himself  in 
the  trust  fund,  and  to  order  it  sold  and  applied 
on  the  judgment.  A  person  for  whose  benefit 
a  trust  IS  created  takes  no  estate  or  interest  In 
the  lands,  but  he  can  enforce  the  performance 
of  the  trust  in  equity.  1  Rev.  Stat.  p.  729, 
§  60.  This  right  to  enforce  is  a  chose  in  ac- 
tion, and  personal  property  in  the  hands  of  de- 
fendant Barnes  in  the  case  before  us.  and  liable 
in  equity  for  his  debts.  Tompkins  v.  Fonda, 
4  Paige,  448:  Payne  v.  Becker,  87  N.  Y.  153. 
It  is  the  settled  policy  of  this  state  that  where 
property  is  held  in  trust  for  a  debtor,  and  the 
fund  proceeds  from  a  third  party,  the  creditor 
can  only  reach  the  surplus  income  after  pro- 
viding for  the  proper  support  of  the  cestui  que 
trust;  but,  if  the  debtor  created  the  trust,  his 
entire  reserved  interest  is  a  fund  to  which  his 
creditors  can  resort.  Oraff  v.  Bonnett,  31  N. 
Y.  9.  88  Am.  Dec.  236.  (Hogeboom.  J.,  in 
the  case  last  cited  (p.  14,  88  Am.  Dec.  240.) 
said:  "In  other  words,  it  was  a  legislative 
declaration,  in  language  intended  to  be  ex- 
plicit, but  possibly  liable  to  some  misconstruc- 
tion, that  property  held  in  ti;ust  for  the  debt- 
or, when  such  trust  proceeded  from  himself, 
was  in  no  case  to  be  protected  for  his  benefit; 
but,  where  the  trust  or  the  fund  proceeded 
from  some  other  source,  the  liability  of  the 
property  to,  or  its  exemption  from,  judicial 
seizure,  was  to  depend  upon  the  general  pro- 
visions of  law  applicable  to  trust  property." 

We  are  asked  to  answer  two  questions, 
which  may  be  thus  stated:  (1)  Can  this  plain- 
tiff, under  the  circumstances  disclosed,  recover 
a  judgment  which  will  authorize  the  sale  of 
the  debtor's  interest  in  this  trust,  or  require 
the  trustee  to  pay  over  the  entire  net  income 
as  it  accrues?  (2)  Where  the  founder  of  a  trust 
reserves  an  interest  for  his  own  benefit,  is  it 
subject  to  the  claim  of  his  subsequent  credit- 
ors; and,  if  so,  to  what  extent?  The  second 
question  differs  little,  if  any,  from  the  first, 
and  seems  to  put  the  inquiry  merely  in  a 
changed  form.  Under  §  190  of  the  Code  of 
Civil  Procedure,  the  jurisdiction  of  the  court 
of  appeals  is  confined  to  the  review  of  actual 
determinations  made  by  the  appellate  division 
of  the  supreme  court.  The  idea  that  a  ques- 
tion may  be  certified  to  this  court  for  its  de- 
cision, whether  it  arose  in  the  case,  and  was 
passed  upon  by  the  appellate  division,  or  not. 
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seems  to  prevail  to  some  extent,  at  least.  It 
is,  however,  an  erroneous  conception  of  the 
powers  and  duties  of  this  court,  which  has  only 
such  jurisdiction  as  is  conferred  upon  it  by 
statute,  wherein  is  not  included  the  power  of 
determining  abstract  questions,  or  those  which 
have  not  been  actually  determined  by  the  court 
certifying  them.  We  have  already  held  that 
the  court  will  decline  to  answer  any  question 
certified  unless  it  is  sufiiciently  definite  to  pre- 
vent different  answers  under  differing  circum- 
stances. We  have  also  held  that  we  will  not 
answer  abstract  questions,  nor  those  that  have 
not  been  decided  by  the  court  below.  Oran- 
nan  v.  Westchester  Racing  Asso,  158  N.  Y.  449; 
BaorUr  v.  McDonneU,  154  N.  Y.  432,  486; 
Hearst  v.  57i€a,  156  N.  Y.  169. 

Following  the  principle  of  those  cases,  it 
must  be  held  that  the  questions  certified  in  this 
case  can  be  reviewed  only  so  far  as  they  actu- 
ally arose,  and  were  determined  by  the  appel- 
late division.  To  that  extent  we  answer  them 
in  the  affirmative;  but,  so  far  as  they  were  not 
determined  bv  that  court,  we  decline  to  ans- 
wer them.  The  learned  appellate  division  [25 
App.  Div.  1601,  in  its  opinion,  uses  this  lan- 
guage: '*In  what  manner  the  debtor's  life  in- 
terest shall  be  appropriated  to  the  plaintiff's 
claim, — whether  by  collecting  the  rents  and  ap- 
plying the  income  from  time  to  time  upon  the 
judgment,  or  by  a  sale  of  the  life  estate  for  a 
similar  object, — it  is  unnecessary  to  determine. 
We  hold  that  in  some  manner  or  other  the 
debtor's  interest  is  subject  to  the  plaintiff's 
judgment."  It  is  quite  possible  that  the  de- 
murrer to  the  complaint,  when  strictly  con- 
strued, entitled  the  plaintiff  to  specific  direc- 
tions from  the  appellate  division  as  to  the 
precise  manner  in  which  the  life  estate  of  de- 
fendant Barnes  is  to  be  dealt  with  in  the  event 
of  final  judgment  against  him.  These  direc- 
tions were  not  given,  however,  and  we  confine 
ourselves  to  the  determination  of  the  appellate 
division. 

The  order  and  interlocutory  judgment  ap- 
pealed from  sfiould  be  a  firmed,  with  costs,  and 
the  questions  answered  as  above  stated. 

"Rskightf  U»rtiii»  and  Vaim»  JJ.,  con- 
cur. 

Gray,  J. ,  concurring: 

I  think  that  this  judgment  should  be  af- 
firmed, upon  the  broad  ground  that  the  Re- 
vised Statutes  of  this  state  have  only  changed 
the  common-law  rule,  which  subjected  the  in- 
terest of  the  beneficiary  of  a  trust  to  the  claims 
of  his  creditors,  so  far  as  to  protect  that  inter- 
est when  under  a  trust  creat^  by  another  than 
the  beneficiary.  The  statutory  provision  re- 
lied upon  as  affording  a  general  protection  to 
all  beneficiaries,  Irrespective  of  the  manner  of 
Uie  creation  of  the  trust,  does  not,  when  fairly 
read,  imply  a  trust  founded  by  the  beneficiary 
himself.  That  "no  person,  beneficially  inter- 
ested in  a  trust  for  the  receipt  of  rents  and 
profits  of  land,  can  assign,  or,  in  any  manner, 
dispose  of,  such  interest,"  not  only  imports,  by 
the  language,  that  the  founder  of  the  trust  and 
the  beneficiary  are  two  different  persons,  but 
such  is  the  meaning  required  by  the  policy  of 
the  law.  The  changes  effected  by  the  adop- 
tion of  our  Revised  Statutes  in  the  rules  of  the 
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common  law  proceeded  upon  a  sound  policy 
and  principle,  and  not  arbitrarily.  Both  pol- 
icy and  principle  were  opposed  to  granting^ 
immunity  to  a  t)eneficiary  against  the  claims- 
of  his  creditors,  if  his  interest  was  one  reserved 
in  a  trust  created  by  himself  for  his  own  ben- 
efit. The  principle  which  underlay  the  stat- 
utory provision  making  the  interest  of  the- 
beneficiary  in  a  trust  created  by  another  in- 
alienable was  that  of  affording  protection  to  a 
provision  which,  in  theory  of  law,  had  been 
made  for  the  helpless,  the  unfortunate,  or  the 
improvident.  That  is  a  just  principle,  and 
one  which  the  policy  of  the  law  sanctions. 
The  creditor  cannot  complain  if  he  is  unable 
to  reach  the  estate  of  his  debtor  under  a  trust 
created  in  the  property  of  a  third  person.  But 
neither  principle  nor  policy  can  justify  the 
protection  of  the  debtor's  estate  against  the 
claims  of  his  creditors,  when  it  is  one  of  hi» 
own  creation.  Although,  as  in  the  present 
case,  a  person  may  have  placed  the  legal  title 
to  his  property  in  another,  nevertheless,  if  he 
has  in  the  conveyance  reserved  to  himself  a 
life  interest  in  the* enjoyment  of  the  rents  and 
profits,  it  is  clear  that  he  has  not  devested  him- 
self of  anything  more  than  the  legal  title  and 
the  power  of  disposition.  He  still  has  that  in- 
terest which  made  the  legal  possession  of  the 
property  valuable,  namely,  the  enjoyment  of 
the  income.  In  other  words,  what  the  appel- 
lant sought  to  do  in  this  case  was  to  place  his 
own  property  in  such  a  legal  situation  that,, 
while  he  might  enjoy  its  income;  his  creditors 
could  have  no  resort  to  it  in  order  to  satisfy 
the  debts  which  he  might  incur.  Sound  pub- 
lic policy  condemns  such  a  proposition.  As  it 
is  clearly  shown  in  the  opinion  of  Justice  Cul- 
len,  it  was  never  contemplated  by  the  authors 
of  the  Revised  Statutes  that  the  section  above 
quoted  and  relied  upon  was  intended  to  apply 
to  a  case  where  a  debtor  himself  created  the 
trust.  I  think  that  we  may  safely  rest  the  af- 
firmance of  this  judgment  upon  that  broad 
ground,  and  without  resort  to  other  provisions- 
of  the  statutes  to  make  clear  the  conclusion 
reached,  that  one  may  not  secure  to  himself 
the  enjoyment  of  a  life  interest  in  his  own 
property  which  shall  be  beyond  the  reach  of 
the  just  claims  of  his  creditors. 

Parker*  Ch.  J.,  dissenting: 

I  am  unable  to  agree  in  the  decision  about 
to  be  made,  for  the  reason  that  it  seems  to  me 
clear  that  the  legislature  has  established  the 
law  applicable  to  this  case  adversely  to  the 
holding  of  the  court.  It  appears  that  the  de- 
fendant Barnes  in  October,  1883,  while  he  was 
out  of  debt,  conveyed  real  estate  to  a  trustee- 
in  trust,  "reserving  to  himself  the  beneficial 
interest  in  the  said  property  for  life,  subject 
to  the  necessary  expenses  of  the  said  trustee, 
with  remainder  over,  and  with  full  power  of 
sale  in  said  trustee;"  that  the  said  trustee  ac- 
cepted his  trust,  and  at  the  time  of  the  com- 
mencement of  this  action  was  in  possession  of 
the  property.  Since  that  time  Barnes  seems 
to  have  become  indebted  to  the  plaintiff,  who- 
now  seeks  by  this  action  to  collect  her  claim 
out  of  the  property  so  conveyed  in  trust.  It 
is  the  law  in  England  that  the  interest  or  in- 
come of  the  equitable  life  tenant  (with  the 
single  exception  of  a  trust  for  a  married  wo- 


1893 


ScHSNCK  y.  Babmeb. 


man)  Is  alienable  by  the  beneficiary,  passes  to 
an  assignee  in  bankruptcy,  and  is  at  all  times 
subject  to  the  claims  of  creditors.  Such  was 
formerly  the  law  in  this  state,  and  in  many  of 
our  sister  states.  The  legislature,  in  its  wis- 
dom, saw  fit  to  disregard  the  views  of  the 
judges,  and  to  reverse  the  law  as  settled  b^  the 
courts.  No  good  purpose  can  be  accomplished 
by  a  discussion  of  the  question  whether  the 
courts  or  the  legislature  were  in  the  right. 
The  legislature  had  the  power  to  change  the 
law  on  that  subject  absolutely,  and  did  it.  The 
statute  reads:  ''No  person  beneficially  inter- 
ested in  a  trust  for  the  receipt  of  the  rents  and 
profits  of  lands,  can  assien  or  in  any  manner 
dispose  of  such  interest;  but  the  rights  and  in- 
terest of  every  person  for  whose  benefit  a  trust 
for  the  payment  of  a  sum  in  gross  is  created, 
are  assignable."  1  Rev.  Stat.  p.  730,  §  68. 
^Wliat  the  t)eneficiary  cannot  grant  by  way  of 
anticipation,  the  court  cannot,  except  to  the 
extent  declared  in  another  provision  of  the 
statute,  which  reads,  *'The  surplus  of  such 
rents  and  profits  beyoud  the  sum  necessary  for 
the  education  and  support  of  the  beneficiary, 
shall  be  liable  for  the  claims  of  his  creditors." 
Revised  from  1  Rev.  Stat.  p.  7^,  g  57.  See  8 
Birdseye's  Rev.  Slat.  2d  ed.  p.  2618,  §  78.  It 
is  not  alleged  ia  this  complaint  that  there  is 
any  surplus  of  income  over  and  above  that 
needed  for  the  support  of  Barnes,  and  there- 
fore this  provision  is  not  applicable  to  the  case 
in  hand.  A  person,  therefore,  who  is  ''bene- 
ficially interested  in  a  trust  for  the  receipt  of 
Uie  rents  and  profits  of  lands,"  cannot  dispose 
of  the  income  by  way  of  anticipation,  nor  can 
his  creditors  claim  it,  except  as  to  the  surplus, 
as  prescribed  by  the  provisions  of  the  statutes 
quoted.  Douglas  v.  Orvger,  80  N.  Y.  15;  Lent 
▼.  Howard,  89  N.  T.  169.  That  would  seem 
to  leave  only  the  question  whether  there  was 
a  valid  trust  created  in  the  lands  in  contro- 
Tersy.  It  is  not  pretended  that  it  is  invalid 
against  the  plaintiff,  upon  the  ground  that  it 
was  made  to  hinder,  delay,  and  defraud  cred- 
itors. The  deed  is  in  due  form,  and  was  prop- 
erly executed,  its  trust  provisions  are  in  har- 
mony with  the  statutes  bearing  upon  that  sub- 


ject, and  there  is  no  claim  that  it  was  not  valid 
at  the  time  of  the  creation  of  the  trust.  That 
being  so,  the  trust  is  governed  by  the  Revised 
Statutes,  the  whole  estate  in  law  and  equity 
became  vested  in  the  trustee,  and  the  appellant 
has  no  estate  or  interest  whatever  in  the  lands. 
1  Rev.  Stat.  p.  729.  §  60.  It  has  been  said  in 
this  case,  with  reference  to  the  assertion  that 
a  creditor  cannot  reach  the  beneficial  income 
in  the  trust  estate,  that  "the  proposition  itself 
would  seem  to  shock  our  sense  of  justice." 
That  was  the  position  which  the  courts  for- 
merly took  as  to  the  beneficial  income  of  all 
trusts  in  lands.  Recognizing  that  the  statute 
has  some  force,  and  cannot  be  altogether  ig- 
nored, the  decision  is  to  the  effect  that,  where 
trusts  are  created  by  third  parties,  only  the 
surplus  of  income  can  be  obtained  by  the  cred- 
itor, but  that  a  different  rule  applies  where  the 
income  goes  to  the  founder  of  the  trust. 
There  is  no  such  distinction  pointed  out  in  the 
statute.  It  does  not  speak  of  aSperson  bene- 
ficially interested  in  a  trust  created  by  third 
parties,  or  by  the  founder  of  a  trust.  It  re- 
fers to  persons  beneficially  interested  in  a  trust 
"for  *  the  receipt  of  the  rents  and  profits  of 
lands."  This  language  is  broad  enough  to  in- 
clude all  trusts  in  land  created  in  conformity 
with  the  statutes,  and  the  rules  of  statutory 
construction  require  that  the  language  em- 
ploved  should  be  so  construed.  The  greater 
includes  the  less,  and  I  see  no  escape  from 
holding  that  it  covers  every  valid  trust  in  lands 
created  under  the  Revised  Statutes,  and  this- 
must  be  conceded  to  be  such  a  trust.  If  the 
public  interests  require  that  a  distinction  shall 
be  made  as  to  the  disposition  of  the  income  to 
creditors  where  the  trust  is  created  by  a  third 
party,  and  where  the  founder  of  the  trust  is- 
the  person  beneficially  interested  in  the  in- 
come, then  the  legislature  can,  and  probably 
will,  make  the  change.  But  it  is  not  the  pro- 
vince of  the  court  to  make  it.  I  advise  a  re- 
versal of  the  judgment. 

O'Brien*  J.,  concurs  with  Parker,  Ch. 
J.,  for  reversal. 


NORTH  CAROLINA  SUPREME  COURT. 


Steve  GREENLEE 
SOUTHERN  RAILWAY  COMPANY,  Appt 


( N.C ) 


1. 


Cantribntory  negUgenee  of  a  brake- 
man  In  ooupling  cars  will  not  preclude  a  recov- 
ery for  injury  caused  by  tbe  absence  of  self- 
couplers,  wtiicb  constituted  oontinuinip  negli- 
gence of  the  master  and  existed  subsequently  to 
bis  negligence. 


8.  Failure  to  equip  firei^ht  cam  with  self- 
couplers  constitutes  negligence  per  se. 

8«  An  eaciension  of  time  procured  ftent 
the  interstate  commerce  commission 

by  railroad  companies  for  placing  self-couplers- 
upon  freight  cars  merely  relieves  the  companies 
from  the  penalty  provided  in  the  act  to  regulate 
commerce,  but  does  not  relieve  them  from  the 
legal  liability  to  employees  for  failure  to  provido 
suitable  appliances  in  general  use. 
4.  A  brakeman's  knowledi^®  that  ears- 
are  not  fkimished  with  self-coapler» 
does  not  make  him  assume  tbe  risk  by  continu- 


NOTB.— The  above  case  Is  believed  to  be  a  pio- 
neer in  holding  that  tbe  failure  to  equip  freight 
oars  with  self-couplers  constitutes  negligence  per 
se.  The  doctrine  of  continuing  negligence  presents 
an  Important  modification  of  the  law  of  contrib- 
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utory  negligence.  It  seems  to  have  been  acted 
upon  without  expressly  adopting  It,  in  Thompson 
V.  Salt  Lake  Rapid-Translt  Co.  (Utah)  40  L.  R.  A. 
ITS.  This  doctrine  materially  restricts  the  rule  of 
the  **last  dear  chance." 
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ing  In  the  aeryice  and  ooupllng  the  can  In  the 
course  of  his  duty. 

(Fairdoth,  Ch.  J.,  arid  Fwrehn^  J.,  dimtnL) 

(May  »« 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  McDowell  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Charles  Price,  G.  F.  Bason* 
^nd  A«  B.  Andrews,  Jr.,  for  appellant: 

When  a  man  contracts  to  do  a  thing  in  a 
•certain  wav,  and  not  to  do  it  in  another  way, 
the  rule  of  the  "prudent  man"  has  nothing  to 
do  with  the  case.  He  must  perform  the  work 
in  the  way  he  contracted  to  do  itr  and  when 
he  attempts  to  do  it  in  the  way  he  was  warned 
not  to  do  it,  he  violates  his  contract,  and  he 
cannot  recover  for  any  injury  he  sustains  in 
violating  his  own  contract. 

Bailey,  Master's  Liability  for  Injuries  to 
:8ervant,  pp.  71  et  »eq. 

The  plaintiff  had  two  ways  of  doin]^  bis 
work,  the  one  safe  and  the  other  perilous. 
He  adopted  the  perilous  way,  and  cannot  re- 
-cover. 

Chambers  v.  Western  N.  C.  R  Co,  91  N.  C. 
475:  Pierce,  Railroads,  p.  878.  notes  2,  3;  8  El- 
liott. Railroads,  ^§  1280.  1282;  Mason  v.  Rich- 
mond  A  D,  R,  Co.  114  N.  C.  718;  Rittenhause 
V.  Wilmington  Street  A  Co.  120  N.  C.  647. 

The  rules  of  the  master,  if  they  are  reason- 
able, are  as  much  a  part  of  the  contract  be- 
tween him  and  the  servant  as  the  price  per 
month  agreed  to  be  paid. 

State  V.  Christmas,  51 N.  C.  (6  Jones,  L.)  471; 
Smith  V.  Sasser,  50  N.  C.  (5  Jones,  L.)  888. 

The  defendant  had  a  right  to  have  its  theory 
of  the  case  presented  to  the  jury  by  the  specific 
instructions  asked  because  it  was  supported  by 
evidence,  and  the  instructions  were  properly 
requested. 

Poole  V.  Consolidated  Street  R.  Co.  100  Mich. 
379,  25  L.  R.  A.  744;  RusseUs.  Carolina  C.  R. 
Co.  118  N.  C.  1098;  Stokes  v.  Suffolk  <fc  C.  R. 
Co.  107  N.  C.  178. 
;^'*  On  rehearing. 

There  was  no  allegation  in  the  complaint 
that  the  negligence  causing  the  iniury  was  the 
failure  of  the  company  to  equip  its  cars  with 
automatic  couplers. 

Messrs  J.  T.  Perkins  and  E.  J.  Jnstiee, 
for  appellee: 

If  the  jury  find  plaintiff  was  not  negligent, 
and  his  superior  signalled  a  car  to  be  kicked 
down  upon  him  when  he  could  not  see  it,  and 
if  they  find  that  it  was  the  dutv  and  custom  of 
such  superior  to  warn  plaintiff  of  his  danger 
under  these  circumstances,  and  he  failed,  and 
the  injury  was  a  direct  result,  such  failure  and 
conduct  on  the  part  of  the  vice  principal  would 
constitute  negligence. 

Russell  V.  Cd/rolina  C.  R.  Co.  118  N.  C. 
1008;  Michael  v.  Roanoke  Maeh.  Works,  90  Ya. 
492. 

If  there  was  error  in  submitting  the  question 
of  whether  reasonably  safe  appliances  were 
furnished,  it  was  a  harmless  error,  and  cured 
by  verdict. 
-  Ointberg  v.  Leach,  111  N.  C.  15;  Wagoner y. 
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Ball,  95  N.  C.  323;  Deming  v.  Oainep,  95  N. 
C.  528;  Bush  v.  Hall,  95  N.  C.  82;  Rogers  v. 
Bank  of  Oxford,  108  N.  C.  578. 

The  jury  was  properly  left  to  pass  upon  the 
question  of  plaintiff's  and  defendant's  conduct 
under  the  rule  of  the  prudent  man. 

Einshawy.  Raleigh  A  A.  Air  Line  R.  OS9. 118 
N.  C.  1047;  Russell  v.  Carolina  C.  R.  Co.  118 
N.  C.  1098. 

Clark*  J.,  delivered  the  opinion  of  the 
court: 

In  any  aspect  of  this  case,  the  defendant  is 
liable,  whether  the  plaintiff  was  or  was  not 
guilty  of  contributory  negligence;  for  the  negli- 
gence of  the  defendant  in  not  having  self  coup- 
lers, and  in  not  sending  a  man  to  couple  cars 
at  all,  was  a  continuing  negligence,  which  ex- 
isted subsequent  to  the  contributory  negli- 
gence, if  there  had  been  any,  of  the  plaintiff, 
and  was  the  proximate  cause — the  eauta 
eausans^of  the  injury.  Six  years  affo  in 
Mason  v.  Richmond  An.R.Co.iniif  C.  482, 
18  L.  R.  A.  845,  846,  the  court,  in  considering 
"whether  the  defendant  company  wss  negli- 
gent in  failing  to  provide  what  'is  known  as 
the  Janney,  or  some  other  improved  coupler, 
which  would  obviate  the  necessity,  under  any 
circumstances,  of  going  between  the  ends  of 
cars  in  order  to  fasten  one  to  another."  said: 
"We  think  that  the  time  has  arrived  when 
railroad  companies  should  be  required  to  at- 
tach such  couplers  ...  on  all  p>iS8enger 
oars,  .  .  .  and  the  new  couplers  have  now 
become  so  cheap,  as  compared  to  the  value 
of  the  lives  and  limbs  of  servants  and  passen- 
gers, that  it  is  not  unreasonable  to  require  that 
they  provide  them  on  peril  of  answering  for 
any  damage  which  might  have  been  obviated 
by  their  use."  While  the  court  declined,  on 
account  of  the  expense,  to  bold  that  the  same 
was  true  at  that  time  as  to  freight  cars,  it  ad- 
ded: *'Doub  less,  the  day  will  soon  come" 
when  it  would  be  negligence  not  to  attach 
them  to  freight  as  wdl  as  passenger  cars. 
Congress  so  thought,  and  passed  an  act  (27 
Stat  at  L.  581)  reauiring  self  couplers  and  air 
brakes  to  be  placed  on  all  cars,  freight  as  well 
as  passenger,  by  January  1. 1898;  and  this  had 
been  complied  with  as  to  "over  60  per  cent  of 
the  freight  cars,"  tiesides  nearly  all  passen- 
ger cars,  operating  in  interstate  commerce, 
by  that  date.  In  WitsM  v.  West  AshetiUe 
A  S.  S.  R.  Co.  120  N.  C.  557,  the  above  ci- 
tation from  Maeon  v.  Richmond  AD  R.  Co. 
was  approved,  and  the  court  held  that,  while 
it  was  not  negligent  to  fail  to  provide  the 
latest  improved  appliances,  a  railroad  com- 
pany was  liable  for  any  injury  caused  by  the 
failure  to  use  approvecf  aopliances  ibat  are  in 
general  use.  The  railroad  companies  have  of 
late  procured  from  the  interstate  commeroe 
commission  an  extension,  till  January  1, 1900, 
of  the  time  by  which  self  couplers  should  be 
placed  upon  all  freight  cars  used  in  interstate 
service;  but  this  was  for  their  accommodation, 
and  did  not  and  could  not  relieve  them  from 
the  legal  liability  incurred  for  injuries  caused 
by  their  failure  to  provide  "suitable  appli- 
ances in  genera]  use '  where  the  use  of  such 
would  have  prevented  the  injury.  It  only  re- 
lieved them  from  the  penalty  provided  in  that 
act.    The  eleventh  annual  report  (1897)  of  the 
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Interstate  Commerce  Commission  issued  by 
authority  of  the  United  States  j?overnment, 
and  based  upon  the  reports  of  the  railroad  com- 
panies themselves,  shows  (p.  hO)  that,  of  rail- 
road employees  (leavinfr  out  passengers  al- 
together). 1,86L  were  killed  and  29,969  were 
wounded  in  the  year  ending  June  30,  1896, 
being  greater  loss  than  in  many  a  battle  of  his- 
toric importance.  Of  the  trainmen,  this  re- 
port (p.  180)  shows  that  nearly  1  in  9  had  been 
killed  or  wounded  that  year,— total  of  over  17,- 
^XM).  Of  these  casualties,  it  is  officially  stated, 
229  were  killed  and  8,457  were  wounded  in 
this  single  particular  of  coupling  and  uncoup- 
ling cars.  As  those  figures  are  reported  by  the 
corporations  themselves,  it  is  not  probable  that 
they  are  overstated.  If  the  railroads  not  report- 
ing to  the  Interstate  Commerce  Commission 
(because  not  engaged  in  interstate  carrying) 
should  be  added,  the  figures  of  killed  and 
wounded  from  this  cause  would  doubtless  be 
largely  increased.  By  these  figures,  for  the  last 
year  reported,  nearly  9,000  men  had  been  killed 
and  wounded  in  cotipling  and  uncoupling  cars. 
As  the  corporations,  on  their  own  motion,  or 
finder  compulsion  of  congressional  action  and 
judicial  decision,  have  adopted  self- couplers 
on  the  passenger  cars,  and  on  "over  60  percent" 
of  the  freight  cars,  it  will  be  seen  how  many 
thousand  of  lives  and  bodies  have  been  saved 
-thereby;  but  that  still  nearly  9,000  men  should 
in.  one  year  be  killed  or  wounded  "coupling 
and  uncoupling"  the  freight  cars  which  up  to 
June  30,  1896,  still  required  that  duty,  for 
lack  of  self-couplers,  is  the  highest  proof  of 
the  duty  of  the  courts  to  enforce  liability  for 
failure  to  provide  self- couplers  in  every  case 
where  an  injury  occurs  from  that  cause. 
That  nearly  9,000  men  should  still  be  killed 
and  wounded  in  one  year  for  failure  to  furn- 
ish appliances  which  are  so  widely  in  use,  and 
which  would  entirely  prevent  such  accidents, 
points  out  the  duty  of  the  courts. 

In  WiUdCs  Case,  120  N.  C.  at  page  562, 
this  court  says:  "If  an  appliance  is  such  that 
the  railroads  should  have  it,  the  poverty  of  the 
company  is  no  sufficient  excuse  for  not  having 
it."  But  in  fact  this  defendant  reports  that 
this  railroad  has  issued  bonds  and  stocks  for 
$76,557  per  mile.  N.  C.  R.  R.  Com.  Report, 
1896,  at  page  246.  This  is  presumed  to  have 
been  paid  in  by  its  issuing  the  bonds  and 
stocks,  and  hence  it  should  be  able  to  furnish 
appliances  which  will  protect  its  employees 
from  such  injuries  as  this,  and  should  be  held 
-liable  for  failure  to  do  so.  for  the  Interstate 
Commerce  Commission  report  shows  the  self- 
couplers  can  be  added  for  $18  per  mile.  In  a 
lartre  majority  of  the  states,  as  well  as  by  the 
Federal  government, railroad  commissions  have 
been  created  to  supervise  and  regulate  the 
charges  and  the  conduct  of  these  corporations. 
The  courts  will  be  very  derelict  in  their  duty 
if  they  do  not  enforce  justice  in  favor  of  em- 
ployees as  well  as  the  public.  Six  years  ago 
this  court  said  it  would  soon  be  negiigenceper  «« 
whenever  an  accident  happened  for  lack  of  a 
self  coupler.  Congress  has  enacted  that  self- 
couplers  should  be  used.  For  their  lack,  this 
plaintiff  was  injured.  It  is  true,  the  defend- 
ant replies  that  the  plaiutiff  remained  in  its 
service  knowing  it  did  not  have  self-couplers. 
If  that  were  a  defense,  no  railroad  company 
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would  ever  be  liable  for  failure  to  put  in  life- 
saving  devices,  and  the  need  of  bread  would 
force  employees  to  continue  the  annual  sacri- 
fice of  thousands  of  men.  But  this  is  not  the 
doctrine  of  "assumption  of  risk."  That  is  a 
more  reasonable  doctrine  and  is  merely  that 
when  a  particular  machine  is  defective  or  in- 
jured, and  the  employee  knowing  it  continues 
to  use  it,  he  assumes  the  risk.  That  doctrine 
has  no  application  where  the  law  requires 
the  adoption  of  new  devices  to  save  life 
or  limb  (as  self -couplers),  and  the  em- 
ployee, either  ignorant  of  that  fact,  or 
expecting  daily  compliance  with  the  law, 
continues  in  service  with  the  appliances 
formerly  in  use.  The  defendant,  after  notice 
of  six  years  from  this  court,  and  with  notice 
of  the  act  of  Congress,  and  also  from  the  gen- 
eral adoption  of  self  couplers,  that  it  should 
use  them,  was  guilty  of  negligence  in  failing 
to  do  so.  The  injury  to  the  plaintiff  could  not 
have  occurred  save  for  the  failure  of  the  defend- 
ant to  comply  with  its  duty  in  this  regard,  and 
the  court  below  should  have  held  it  liable  to 
the  plaintiff  upon  the  defendant's  own  evi- 
dence. 


Furehes*  J.,  dissenting: 

The  plaintiff  was  an  employee  of  the  de- 
fendant company  as  a  laborer  in  its  yard,  at 
its  station  in  Asheville,  and,  while  so  em- 
ployed, was  injured  by  defendant,  for  which 
he  brings  this  action.  The  yard  was  under 
the  management  and  control  of  one  Adams, 
under  whom  the  plaintiff  worked,  and  Adams 
bad  the  right  to  discharge  the  plaintiff  for  dis- 
obedience of  his  orders.  A  part  of  the  busi- 
ness of  the  plaintiff  was  to  couple  and  un- 
couple cars,  and.  when  he  was  employed,  he 
was  told  he  must  not  couple  with  his  hands, 
but  with  a  stick.  At  the  lime  of  the  injury, 
Adam<(  and  his  force,  among  whom  was  the 
plaintiff,  were  engaged  in  making  up  a  train 
on  a  side  track  by  taking  cars  off  the  main 
track,  and  putting  them  on  the  side  track. 
This  was  done  by  what  is  called  "kicking  the 
cars;"  that  is,  by  pushing  a  car  with  the  en- 

fine  at  the  start,  and  then  letting  the  car  run 
y  its  own  momentum.  There  had  been  two 
cars  kicked  down  the  track,  and  they  had  be- 
come stationary,  and  the  plaintiff  was  injured 
when  the  third  car  was  kicked  down.  The 
plaintiff  contends  that  he  was  injured  between 
the  first  and  second  cars  kicked  down,  and  the 
defendant  contends  that  he  was  hurt  between 
the  second  and  third  cars  kicked  down. 

The  plaintiff  contends  that  he  was  injured 
in  attempting  to  put  in  a  coupling  link,  which 
could  only  be  done  with  the  hand;  and  the  de- 
fendant contends  that  the  plaintiff  was  hurt  in 
attempting  to  make  a  coupling  with  bis  hand, 
instead  of  with  a  stick,  as  he  was  directed  to 
do,  and  in  this  way  contributed  to  his  injury, 
and  that  this  negligence  was  the  proximate 
cause  of  the  injury,  and  plaintiff  cannot  re- 
cover on  that  account.  It  was  in  the  night 
(dark)  when  all  this  occurred,  and  the  plain- 
tiff had  a  lantern,  and  his  theory  is  that  the 
second  car  being  between  him  and  the  engine, 
he  could  not  see  the  engine  and  the  third  car; 
that  ii  was  this  third  and  last  car  kicked  down 
the  track,  striking  the  second  car,  which 
26 
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caused  It  suddenly  and  violeDtlj  to  crasb 
against  the  first  car,  that  caused  the  injury; 
that  Adams  knew  he  was  between  these  cars; 
that  he  had  just  before  the  injury  told  plaintiff 
''to  hurry  up  with  coupling  the  cars  on  the 
sidetrack,  as  train  No.  44  was  coming,  and  he 
wanted  to  get  out  of  the  way."  The  plainliff 
offered  other  evidence  besides  his  own  tend- 
ing to  sustain  his  contention,  and  the  defend- 
ant offered  evidence  to  contradict  the  plain- 
tiff— to  show  that  the  injury  of  plaintiff 
was  received  between  the  second  and  third 
cars  while  attempting  to  effect  a  coupling 
with  his  hand,  contrary  to  orders.  And  among 
other  evidence  introduced  for  this  purpose 
was  the  testimony  of  Dr.  Billiard,  who 
testified  that  he  was  the  surgeon  of  the 
defendant,  and  was  required  by  the  compa- 
ny to  examine — to  poll— the  plaintiff  as  to 
how  he  got  hurt.  And  if  he  got  anything 
favorable  \o  the  company,  we  suppose  he 
was  to  become  a  witness  for  it.  This  evi- 
dence was  objected  to  by  the  plaintiff,  but 
we  think  it  competent,  as  declarations  of  the 
plaintiff  to  be  taken  by  the  jury  for  what  it 
was  worth,  considering  the  circumstances  un- 
der which  it  was*  taken.  The  defendant  con- 
tended that  it  was  competent  as  a  part  of  the 
res  gestcB^  and  cited  Sautherland  v.  Wilmington 
d  W.  R.  Co.  106  N.  C.  100,  as  authority  for 
this  position.  Sautherland  v.  Wilmington  d 
W,  B,  Co,  is  based  upon  entirely  different  prin- 
ciples. In  that  case  it  was  as  to  what  the  en- 
ffineer — a  third  person — said,  and,  of  course, 
it  was  hearsay,  unless  it  was  a  part  of  the  re» 


This  appeal  depends  upon  the  charge  of  the 
court,  upon  prayers  given  and  prayers  refused, 
as  there  seems  to  have  been  no  charge  except 
what  is  contained  in  the  prayers  for  instruction. 
It  was  important  to  determine  the  question 
whether  the  injury  was  received  between  the 
first  and  second  cars,  as  plaintiff  contended,  or 
between  the  second  car  kicked  down  and  the 
last  car,  as  defendant  contended.  If  between 
the  first  two  cars,  as  contended  by  plaintiff  his 
theory  is  consistent  whether  correct  or  not; 
while,  if  it  occurred  between  the  last  two  cars 
kicked  down,  his  theory  would  appear  to  be 
inconsistent  with  his  contention  that  he  could 
not  see  the  approaching  car,  as  there  would  be 
no  intervening  car  to  prevent  his  seeing  the  ap- 
proach of  the  last  car,  if  he  was  hurt  between 
Uie  last  two  cars  kicked  down.  It  does  not 
seem  to  us  that  the  jury  were  sufficiently  in- 
structed as  to  this;  and  it  also  seems  to  us  that 
there  is  too  much  said  in  plaintiff's  prayer  for 
instructions  (which  were  given)  about  the  pin 
not  being  in  its  proper  place,  and  having  to  be 
hunted  by  the  plaintiff,  this  not  being  sup- 
ported by  evidence  in  the  case.  There  was  no 
written  contract  between  plaintiff  and  defend- 
ant that  plaintiff  should  not  couple  cars  with 
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his  hands.  But  it  was  in  evidence  and  admit- 
ted by  the  plaintiff  that  when  he  hired  to  th& 
defendant,  he  was  instructed  never  to  couple 
cars  with  his  hands.  But  the  court  was  asked 
by  the  plaintiff  to  charge  the  jury  that  plaintiff" 
had  signed  no  written  contract  not  to  couple 
with  his  hands,  and  this  being  so,  the  rule  of 
the  prudent  man  applies;  that  u,  did  the  plain- 
tiff act  with  ordinary  prudence  and  care  in 
attempting  to  make  this  couple,  if  he  was- 
making  a  coupling?  and  if  he  did,  he  would 
not  be  guilty  of  negligence.  The  court  gave- 
this  instruction,  and  defendant  excepted.  In 
this  there  was  error.  There  is  no  special  vir- 
tue in  contracts  of  this  kind  being  in  writine. 
There  is  no  statute  requiring  them  to  be  in 
writing,  and  it  does  not  appear  to  us  that  thi» 
was  a  contract,  but  an  instruction  from  Adams, 
the  man  who  employed  the  plaintiff. 

But  the  plaintiff  contends  that,  whether  it 
was  a  contract  or  an  instruction,  it  was  abro- 
gated by  Adams  saying  to  the  plain  tiff  r 
•'Hurry  up  with  your  coupling!  No.  44  is 
coming,  and  I  want  to  get  out  of  the  way."" 
If  Adams  said  this,  it  does  not  revoke  or  tend 
to  revoke  the  instruction  before  given  "not  to- 
couple  with  his  hands."  Mason  v.  Richmond 
dh  D.  R.  Co.  114  N.  C.  728,  18  L.  R.  A.  845. 
There  is  no  evidence  showing  or  tending  to- 
show  that  Adams  knew  or  had  reason  to  know- 
that  the  plaintiff  could  not  effect  a  coupling  aa 
quickly  with  his  stick  as  with  his  hand.  .If 
plaintiff's  contention  were  correct,  it  would  be 
dangerous  for  a  railroad  "lx)ss"to  hurrv  up  his 
hands,  lest  he  abrogated  all  former  orders  and 
directions.  This  order  was  not  inconsistent 
with  the  previous  instruction,  and  does  not  fall 
within  &iadd  v.  Georgia,  C.  dN.  R.  Co.  116  N. 
C.  968;  Patton  v.  Western  H,  C.  R.  Co.  96  N. 
C.  466. 

There  were  other  exceptions  discussed  by- 
counsel,  but  they  will  probably  not  arise  on  a 
new  trial,  and  we  do  not  discuss  them.  The- 
plaintiff  by  accepting  service  under  the  de- 
fendant to  work  in  Us  yard  in  shifting  and 
coupling  cars,  accepted  all  the  ordinary  risks- 
of  this  service,  without  the  special  instruction 
not  to  couple  with  his  hands.  But  it  seems  to 
us  that  as  a  matter  of  economy,  to  say  nothing- 
of  the  suffering  and  loss  of  human  life,  rail- 
roads would  be  induced  to  get  and  use  the  more 
modern  and  safer  appliances.  They  will  have 
to  do  this  soon,  or  answer  for  damages  caused 
by  the  lack  of  them. 

This  was  written  as  the  opinion  of  the  court; 
but,  since  it  was  written,  the  court  has^ 
changed  its  opinion,  and  I  file  it  as  my  dissent- 
ing opinion. 

Faireloth,  Ch.  J.,  concurs  with  Farehes^ 


Rehearing  denied. 
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1.  A  eondeaiiiatloii  of  the  rlirl^t  of  w»y 
fbr  a  telepaph  line  over  a  railroad  rlffbt  of 
way  it  authorized  by  Acts  1886,  chap.  185  (Sbao- 
non*B  Code,  9§  1868-1871),  conferring  the  right  to 
take  the  property  or  easements  of  private  cor- 
porations for  public  purposes  and  Internal  Im- 
provement. 

8«  Only  nominal  damagee  can  be  given 
to  a  railroad  company  'or  the  use  by  a 
telegraph  line  of  the  space  occupied  by  Its  posts 
and  wires  along  the  railroad  right  of  way 
through  an  agricultural  section  of  country, 
when  the  use  and  occupation  of  the  right  of  way 
for  railroad  purposes  is  not  Interfered  with  or  en- 
cumbered  in  any  way. 

(April  27, 1808.) 

TITRITS  of  error  to  the  Circuit  Courts  for 
fV  QibsoD  and  Madison  Counties  to  review 
judraents  against  the  railroad  company  in  pro- 
oeediugs  by  the  telegraph  company  to  acquire 
a  right  of  way  for  its  poles  along  the  railway 
right  of  way.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

MewTB.  Caruthers  Sb  Maiiory*  Deason 
&  Rankin*  and  McCorry  &  Bond*  fos 
plaintiff  in  error: 

Under  the  laws  of  Tennessee,  a  telegraph 
company  has  no  power  or  authority  to  con- 
demn the  right  of  way  of  a  railroad  company. 
Such  company  is  authorized  by  law  to  con- 
demn only  the  property  of  private  individuals. 

The  act  of  .1885,  chap.  66,  in  express  terms, 
gives  telegraph  companies  the  power  to  con- 
demn rights  of  way  upon,  along,  and  parallel 
to  any  of  the  railroads  of  the  state. 

The  failure  of  the  speaker  of  the  house  to 
sign  the  bill  in  open  session,  and  the  failure  to 
have  the  fact  of  such  signing  noted  on  the 
house  journal  renders  said  bill  inoperative,  and 
it  was  never  constitutionally  passed. 

The  presumption  of  the  regularity  of  the 
passage  of  an  act  when  signed  by  both  speak- 
ers in  open  session,  and  the  fact  of  that  signing 
noted  on  the  journals,  may  be  rebutted  by  the 
affirmative  showing  of  the  journal  that  other 
constitutional  requirements  have  been  disre- 
garded. 

Brewer  v.  Huntingdon,  86  Tenn.  734. 

It  must  affirmatively  appear  by  the  journals 
that  the  constitutional  requirement  has  been 
complied  with. 

Sutheriand,  Stat.  Constr.  ^  48. 

Section  1816,  Code  of  1858,  is  as  follows: 
"Any  person  or  company  may  construct  a  tele- 
graph line  along  the  public  highways  and 
streets  of  this  state,  or  across  the  nvers,  or  over 
any  lands  belonging  to  the  state  f  roe  of  charge, 
and  over  the  land  of  private   individuals  as 


NoTV.— For  telegraph  line  along  railroad  right 
of  way,  see  also  American  Teleph.  &  Teleg.  Co.  v. 
Smith  (Md.)  7  L.  B.  A.  800,  and  wAt. 
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herinafter  provided,  and  may  erect  the  neces- 
sary fixtures  therefor." 

In  the  absence  of  a  legislative  definition  ex- 
tending the  meaning  of  the  word  "individual" 
it  could  not  be  held  to  include  a  railroad  com- 
pany; for  the  natural  meaning  of  the  term 
''private  individual"  is  far  from  the  same  as  a 
railroad  company. 

Sutheriand,  Stat.  Constr.  §  887;  8  Elliott, 
Railroads,  §  955;  Cooley,  Const  Law,  p.  833; 
Harding  v.  Goodlett,  8  Yerg.  52,  24  Am.  Dec. 
546;  0/aekY,  White,  2  Swan,  541;  MemphU 
Freight  Co,  v.  Memphis,  4  Coldw.  421 ;  Ander- 
son V.  Turbemlle,  6  Coldw.  152. 

The  construction  of  the  legislative  grant  in 
the  first  taking  is  strict;  but  it  should  be  even 
more  strict  in  case  of  the  second  taking. 

Sutheriand,  Stat.  Constr.  §  338:  8  Elliott. 
Railroads,  §  964;  Postal  Tel^,  Cable  Co.  v. 
Jf^orfolk  d  #.  R.  Co.  88  Va.  921. 

The  true  measure  of  damages  in  such  a  case 
is  the  fair  cash  market  value  of  the  property 
taken,  estimated  as  if  the  owner  were  willing 
to  sell  and  the  other  party  desired  to  buy  that 
particular  quantity  or  that  particular  property, 
at  that  particular  place  and  in  the  particular 
form  in  which  it  is  found,  together  with  in- 
cidental damages. 

Alloway  v.  NashviUe,  88  Tenn.  513,  8  L.  R. 
A.  128;  Woo^oUc  v.  NaehtiUe  A  C.  R.  Co.  2 
Swan,  434;  Taylor  y.  Chandler,  9  Heisk.  363; 
Moeeay.  Sanford.  11  Lea,  783;  Ekist  Tennessee 
dtV.R,  Co.  V.  Low,  3  Head,  67;  Padueah  db 
M.  R.  Co.  V.  8totall,  12  Heisk.  4;  Mississippi 
R.  Co.  V.  McDonald,  12  Heisk.  54. 

The  right  of  eminent  domain  is  a  preroga- 
tive of  sovereignty,  and  is  in  derogation  of 
private  rights.  The  delegations  of  this  power 
most  be  strictly  construed,  and  the  courts  will 
not  extend  the  right  beyond  the  plain  letter  of 
the  grant. 

Sutheriand,  Stat.  Constr.  g  887:  3  Elliott, 
Railroads,  §  955:  Coolev,  Const.  Law,  p.  333; 
Harding  v.  Goodlett,  3  Yerg.  52,  24  Am.  Dec. 
546;  Clack  Y.  White,  2  Swan,  541;  Memphis 
Freight  Co.  v.  Memphis,  4  Coldw.  421;  Ander- 
son V.  Tvrbeville,  6  Coldw.  152. 

Where  the  property  already  devoted  to  pub- 
lic use  or  purpose  is  sought  to  be  condemned  a 
second  time,  and  appropriated  to  a  different 
use,  the  construction  of  the  legislative  nant  of 
authority  is  construed  even  more  strictly  than 
where  it  is  the  first  appropriation. 

Sutheriand.  Stat.  Constr.  §388;  3  Elliott, 
Railroads.  §  964. 

Messrs.  Hays  &  Big^g^s  and  J.  R.  Mc- 
intosh* for  defendant  in  error: 

Bv  §  62  of  Shannon's  Code  a  "person"  in- 
cludes a  corporation,  and  an  "individual"  is 
defined  to  be  a  "person." 

While  the  journals  would  be  considered  in 
determining  the  validity  of  an  act  of  legisla- 
ture, every  reasonable  inference  and  presump- 
tion would  be  drawn  and  indulged  in  favor 
of  the  regularity  of  its  passage,  and  where  it 
did  not  affirmatively  appear  not  to  have 
passed,  and  such  legitimate  construction  could 
be  given  to  the  record  as  sustained  the  law,  it 
would  be  done. 

Bretoer  v.  Huntingdon,  86  Tenn.  737;  JVe^- 


404 


Tennbssbb  Supreme  Coukt. 


Apb., 


»on  V.  Haywood  County,  ^\  Tcdd.  696;  State, 
Whetson,  y.  Algood,  87  Tenn.  163. 

Where  the  journal  does  not  affirmatively 
show  the  defeat  of  the  bill,  every  reasonable 
infereoce  and  presumption  will  be  indulged  in 
favor  of  the  regularity  of  the  passage  of  an  act 
subsequently  signed  in  open  session  by  the 
sneaker 

Williams  v.  State,  6  Lea,  549;  State  v.  Mc- 
Connell,  8  Lea,  338. 

Land  already  taken  by  the  exercise  of  emi- 
nent domain  for  a  public  use,  and  actually 
used  for  that  purpose,  may  be  taken  bv  legis- 
lative authority  for  other  purposes  When  so 
taken,  it  is  presumed  that  the  former  use  has 
ceased,  or  become  detrimental,  or  relatively  of 
less  importance,  or  that  the  second  use  is  not 
inconsistent  or  destructive  to  the  former  use. 
A  right  of  way  for  a  tele^^raph  company  may 
be  condemned  along  a  railroad  track. 

Mills,  Em.  Dom.  ^45.  citing  if «Y/^  v.  Craig, 
11  N.  J.  Eq.  175:  TaWot  v.  Hudson,  16  Gray, 
417;  Peoria  <fe  P.  U.  R,  Co,  v.  Peoria  A  F.  R. 
Co.  105  111.  110;  Wood  v.  Macon  &  B.  R.  Co, 
68  Ga.  539;  Chicago  <fe  N.  W.  R.  Co.  v.  Chicago 
d  E.  R,  Co,  112  111.  589;  Lake  Shore  d  M,  S. 
R.  Co.  V.  Chicago  &  W.  I,  R.  Co.  97  111.  506; 
Chicago  dtW.  I.  R.  Co.  v.  Illinois  C.  R,  Co.  118 
111.  156;  Barber  v.  Andoter,  8N.  H.  398;  East 
em  R.  Co,  v.  Boston  d  M,  R.  Co,  111  Mass.  125: 
North  Carolina  d  R.  d  D.  R.  Co,  v.  Carolina 
C,  R,  Co.  83  N.  C.  489. 

The  measure  of  just  compensation  to  the  de- 
fendant is  the  amount  of  decrease  in  the  value 
of  its  use  of  the  right  of  wa^  for  railroad  pur- 
poses caused  by  the  use  of  it  by  petitioner  for 
telegraph  purposes. 

Chicago.  B.  d  Q,  R.  Co.  v.  Chicago,  149  111. 
457,  166  U.  8.  248,  41  L.  ed.  988;  Mississippi 
d  R,  Riter  Booni  Co.  v.  Patterson,  98  U.  8. 403, 
25  L.  ed.  206. 

The  just  compensation  required  by  our  Con- 
stitution (art.  1,  §  21)  is  the  fair  cash  value  of 
the  land  taken  for  public  use,  estimated  as  if 
the  owner  were  willing  to  sell  and  the  corpo- 
ration desired  to  buy  that  particular  quantity, 
at  that  place  and  in  that  form. 

WoodfoUc  v.  NashtilU  d  C.  R.  Co.  2  Swan, 
437;  East  Tennessee  d  V,  R,  Co.  v.  Love,  3 
Head,  86;  Tennessee  d  A.  R,  Co.  v.  Adams,  3 
Head,  600;  Memphis  v.  Bolton,  9  Heisk.  509. 

This  value  means  the  market  value. 

Lewis,  Em.  Dom.  §§  478,  479;  Cooley, 
Const.  Lim.5th  ed.  p.  699;  AHowayY  NashmUe, 
88  Tenn.  510.  8  L.  K.  A.  123;  Mistnssippi  d  R, 
River  Boom  Co,  v.  Patterson,  98  U.  8.  408,  25 
L.  ed.  208. 

A  different  rule  altogether  prevails  where 
the  property  sought  to  be  condemned  is  held 
under  restrictions  or  limitations. 

Randolph,  Em.  Dom.  §  250;  Tobey  v.  Taun- 
ton, 119  Mass.  404;  W?ataker  v,  Phaniarille, 
141  Pa.  827;  subbing  v.  Metropolitan  M,  of 
Works,  L.  R.  6  Q  B.  37;  Allen  v.  Boston,  137 
Mass  819. 

Railroads  own  and  hold  their  rights  of  way 
solely  for  railroad  purposes,  and  nothing  more. 
They  cannot  speculate  upon  this  property  or 
use  It  for  any  other  purposes. 

Stfbbing  v.  Metropolitan  Bd,  of  Works,  L.  R. 
6  Q  B.  40;  Chicago,  E.  d  L,  S.  R.  Co.  v. 
Catholic  Bishop  of  Chicago,  119X11.  529;  Hileoat 
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V.  Bird,  10  C.  B.  327;  Allen  v.  Boston,  187 
Mass.  319;  Re  Albany  Street,  11  Wend.  149,25 
Am.  Dec.  618. 

A  grant  or  reservation  of  a  right  of  way  does 
not  authorize  the  use  of  it  for  any  purpose 
bevond  that  of  a  way. 

Jones,  Easem.  §382;  Chicago  dN,  W.  R.  Co. 
V.  Chicago,  151  111.  348;  Lake  Shore  dM.  S,R 
Co.  V.  Cincinnati,  S,  d  C.  R,  Co.  30  Ohio  Stat. 
604;  Lewis,  Em.  Dom.  §489,  pp.  644.  645; 
Re  Cortland  of  H.  Horse  R.  Co.  98  N.  Y.  336: 
Stockton  d  L.  Oravel  Road  Go,  v.  Stockton  d  C. 
R.  Co.  53  Cal.  11. 

Where  a  railroad  company  took  a  part  of  a 
wall  made  to  protect  land  from  washing,  and 
the  wall  still  answered  the  purpose,  the  damage 
would  not  be  what  the  wall  cost,  but  what 
would  make  the  owner  whole. 

Mills,  Em.  Dom.  §  159;  Chicago  d  A.  R.  Co. 
V.  Ooodm'n,  111  111.  878;  Hotlingsworih  v.  Des 
Moines  d  St.  L.  R  Co.  63  Iowa,  443;  Oear  v. 
C.  G.  d  D.  R.  Co,  39  Iowa,  23. 

Evidence  tending  to  show  that  there  is  an- 
other route  by  which  the  road  could  enter  a  city 
is  inadmissible. 

Unitm  Depot  Street  R.  d  Transf.  Co.  v. 
Brunswick,  81  Minn.  297,  47  Am.  Rep.  789; 
Sullivan  v.  I/ifayette  County  Supers.  61  Miss. 
271. 

A  telegraph  line  may  be  established  along  a 
railroad  right  of  way,  it  being  no  material  in- 
terference with  the  use  thereof  for  railroad 
purposes. 

Lewis.  Em.  Dom.  ^  269;  Neio  Orleans,  M. 
d  T.  R.  Co.  V.  Southern  d  A.  Teleg  Co.  58 
Ala.  211;  Peoria  d  P.  U.  R,  Co.  v.  Peoria  d 
'F.  R.  Co.  105  111.  110. 

The  Mobile  &  Ohio  Railroad  Company  has 
undertaken  to  make  an  exclusive  contract  with 
the  Western  Union  Telegraph  Company  to 
operate  a  telegraph  line  along  its  right  of  way, 
giving  the  Western  Union  the  right  in  the 
name  of  the  railroad  company  to  resist  the  at- 
tempt of  any  rival  telegraph  company  to  con- 
struct, maintain,  and  operate  a  competing  line 
upon  said  right  of  way. 

The  courts  have  uniformly  declared  such 
contracts  void  as  against  public  policy  and  in 
restraint  of  trade. 

Western  U,  Teleg.  Co.  v.  Baltimore  d  0, 
Teleg,  Co.  19  Fed.  Rep.  660;  Western  U.  Teleg. 
Co.  V.  American  U,  Teleg,  Co.  65  Ga.  160,  88 
Am.  Rep.  781;  Western  U.  Teleg.  Co  v  Bur- 
lington d  S.  W.  R.  Co.  11  Fed.  Rep.  1;  Pensa- 
cola  Teleq.  Co,  v.  Western  U.  Teleg,  Co,  96  U. 
8.  124,  24  L.  ed.  708.  715;  Pacific  Postal  Teleg. 
CaUe  Co,  V.  Western  U,  Teleg,  Co,  60  Fed.  Rep. 
493. 

The  legislature  is  the  judge  of  the  necessity 
of  taking  private  property  for  public  use 

4  Rarelie  i&  Mack's  Dig.  p.  400,  §  6>;  UniUd 
States  V.  Orcfjon  R.  d  Nat,  Co.  16  Fed.  Rep. 
524:  StaU,  BaltzeU,  v.  Stewart,  74  Wis.  eifO,  6 
L.  R.  A.  894. 

Alt  contracts  are  subject  to  the  power  of 
eminent  domain  whenever  the  public  necessity 
requires  its  exercise,  and  must  be  regarded  as 
made  with  reference  thereto. 

5  Rapelje  &  Mack's  Dig.  p.  417,  §  101; 
D'infap.  V.  Toledo,  A.  A.  d  Q.  T.  R,  Co,  50 
Mich.  470. 

Corporate  franchises  may  be  taken,  like  any 
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other  species  of  property,  by  the  common- 
wealth  by  virtue  ot  the  right  of  eminent  do 
main. 

4  Rapalje  &  Mack's  Dig.  p.  417,  §  101;  Phil 
adelp/iia  dk  O.  Ferry  Pass.  R,  GoJs  Appeal, 
102  Pa.  123;  1  Wood,  Railway  Law,  pp.  670, 
678. 

The  property  of  a  corporation,  as  well  as 
that  of  an  individual,  is  subject  to  be  taken 
for  public  uses  for  railroad  purposes  under  the 
power  of  eminent  domain. 

4  Rapalje  &  Mack's  Dig.  p.  418,  §  103, 
p.  109,  $  419;  Mobile  d  O.  R.  Co,  v.  Alabama 
Midland  R.  Co.  87  Ala.  520;  Txike  Shore  d  M. 
8.  R.  Co,  V.  Chicago  <fc  W.  I.  R.  Co.  97  111. 
506. 

Land  occupied  by  the  company  as  its  right 
of  way  may  be  taken  by  the  state  under  its 
power  of  eminent  domain,  to  the  same  extent 
as  that  of  a  private  citizen  for  either  the  use  of 
another  railroad  company  or  for  a  public  high- 
way. 

1  Wood,  Railway  Law,  p.  670,  note  1;  4 
Rapalje  &  Mack's  Dig.  p.  428,  §  112;  25  Am. 
&  Eng.  Enc.  Law,  p.  756;  Toledo,  A.  A.  dt  N, 
M.  R.  Co,  V.  Detroit,  L,  A  N.  R.  Co,  62  Mich. 
564. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court : 

These  two  cases  involve  in  the  main  the  same 
questions,  and  are  heard  together  by  request 
of  counsel.  The  actions  were  brought  in  the 
circuit  courts  of  the  respective  counties  of 
Gibson  and  Madison  by  the  telegraph  company 
against  the  railroad  company  to  acquire  rights 
of  way  for  telegraph  purposes  along,  upon, 
and  over  the  right  of  way  of  the  railroad  com- 
pany. The  petitions  in  both  cases  were  demur- 
red to,  and  demurrer  overruled,  and  they  pro- 
ceeded to  hearing  and  disposition  on  the  mer- 
its, and  for  the  assessments  of  damages;  the 
Madison  county  case  being  heard  on  appeal 
from  the  report  of  the  jury  of  inquiry,  before 
the  judge  without  a  jury,  and  the  Gibson 
county  case  by  the  judge  and  a  jury.  In  the 
Madison  county  case  the  trial  judge  held  that 
nothing  but  nominal  damages  could  be  had; 
and  in  the  Gibson  county  case  the  learned 
judge  charged  the  jury  that  they  could  give  as 
damages  nothing  except  the  value  of  the  land 
occupied  as  post  holes  by  the  telegraph  com- 
pany. The  cases  are  l:)efore  us  on  appeal  by 
the  railroad  company;  but  the  real  party  in  in- 
terest is  the  Western  Union  Telegraph  Compa- 
ny, a  competing  line,  with  which  the  railroad 
has  a  contract  for  an  exclusive  line  over  its 
right  of  way,  and  which  has  the  right  under  its 
contract,  to  use  the  name  of  the  railroad  com- 
pany in  any  suit  to  resist  the  attempt  of  any 
competing  line  to  construct  any  other  line  upon 
its  riffbt  of  way.  This  contract  appears  to  be 
based  upon  a  valuable  consideration,  of  services 
to  be  rendered. 

The  first  question  raised  is  that  the  telegraph 
company  has  no  power  to  have  condemned  a 
right  of  way  over  land  already  condemned  for 
railroad  purposes,  in  the  absence  of  express 
legislative  authority.  8  Elliott,  Railroads, 
§  964.  It  is  conceded  that  such  right  is  con- 
ferred by  chapter  66  of  the  Acts  of  1885,  but  it 
is  insisted  this  act  is  invalid  for  constitutional 
reasons,  and  that  there  is  no  other  law  confer- 
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ring  such  right.  The  Constitution  provides 
(art.  2,  ^  18)  that  <'no  bill  shall  become  a  law 
until  it  shall  have  been  read  and  passed,  on 
three  different  days  in  each  bouse  and  shall 
have  received  on  its  final  passage,  in  each 
house,  the  assent  of  a  majoritv  of  all  the  mem- 
bers to  which  that  house  shall  be  entitled  un- 
der this  Constitution,  and  shall  have  been 
signed  by  the  respective  speakers  in  open  ses- 
sion,— the  fact  of  such  signing  to  be  noted  on 
the  journal."  There  is  no  entry  on  the  house 
journal  showing  that  the  speaker  of  the  house 
ever  signed  this  bill.  There  is  no  other  irreg- 
ularity or  defect  alleged  against  its  passage. 
The  journals  of  each  house  show  that  it  has 
passed  on  three  separate  readings  on  three  dif- 
ferent days  in  each;  and  the  journal  of  the  sen- 
ate shows  that  it  was  signed  by  the  speaker  of 
the  senate,  and  the  fact  noted  on  the  senate 
journal,  and  it  was  then  transmitted  to  the 
house  for  the  signature  of  the  speaker  of  the 
house,  but  there  is  no  entry  upon  the  journal 
of  the  house  that  it  was  signed  by  the  speaker 
of  the  house.  It  was  approved  by  the  gover- 
nor upon  the  next  day  thereafter.  It  is  said 
this  defect  vitiates  the  whole  act;  that  the  pro- 
vision of  the  Constitution  is  mandatory,  and 
unless  complied  with,  the  act  does  not  become 
a  law,  or  have  any  validity.  This  presents  a 
question  of  grave  diflSculty  and  doubt,  but,  if 
we  concede  this  act  to  be  invalid,  still,  in  our 
opinion,  chapter  135  of  the  Acts  of  1885  (Shan- 
non's Code,  g§  1868,  1871)  does  confer  the 
right  to  condemn  and  take  the  property  privi- 
leges, rights,  or  easements  of  private  corpora- 
tions for  public  purposes  and  internal  im- 
provement; and  the  construction  of  a  telegraph 
line  is  a  species  of  internal  improvement,  and 
expressly  so  regarded  and  treated  in  other  por- 
tions of  the  act,  and  as  embraced  by  it.  Shan- 
non's Code,  §§  1869-1871.  It  is  said  that  this 
act  of  1885  (chap.  185)  has  reference  to  the 
remedy  or  mode  of  procedure  to  condemn 
property,  and  does  not  confer  any  right,  and 
that  the  right  was  intended  to  be  conferred  by 
chapter  66.  While  the  act  does  prescribe  the 
manner  of  proceeding,  it  also  clearly  gives  the 
right  to  take  the  privileges,  rights,  or  ease- 
ments of  private  corporations  in  the  same  man- 
ner and  to  the  same  extent  as  in  case  of  the 
property  of  individuals.  Shannon's  Code, 
i^§  1868-1871. 

This  being  true,  the  next  question  that  arises 
is  as  to  the  measure  of  damages;  and  the  mode 
of  ascertaining  the  same.  In  the  Madison 
county  case  it  was  held,  as  before  stated,  that 
the  railroad  company  was  entitled  to  only 
nominal  damages.  In  the  Gibson  county  case 
the  court  charged  the  jury  that  the  measure  of 
damages  was  the  value  of  the  land  taken,  and 
occupied  as  post  holes,  but  refused  to  charge 
that  the  proper  measure  of  damages  was  the 
fair  cash  market  value  of  said  right  of  way  or 
easement  taken,  estimated  as  if  the  railroad 
company  was  willing  to  sell,  and  the  telegraph 
company  desired  to  ouy,  that  particular  right 
of  way  or  easement,  and  to  give  the  fair  cash 
market  value  of  the  right  of  way  or  easement 
taken,  without  deduction.  The  contentions  of 
the  parties  are  thus  shown  to  be  that  complain- 
ant insists  that  the  damages  are  purely  nomi- 
nal, while  the  defendant  insists,  according  to 
the  request,  that  they  are  the  fair  cash  market 
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value  of  the  right  acquired  or  easement  se- 
cured, as  if  it  were  a  matter  of  contract  be- 
tween the  parties.  In  its  petition  the  telegraph 
company  disclaims  any  right  6t  purpose  to  ob- 
struct, impede,  or  interfere  with  the  railroad  in 
its  use  of  its  right  of  way  for  railroad  purposes, 
and  proposes,  whenever  the  railroad  company 
desires  to  use  any  part  of  its  right  of  way  occu- 
pied by  the  telegraph  company  for  additional 
side  tracks  or  other  railroad  use,  to  remove  its 
poles,  and  replace  them  at  such  other  places  on 
its  right  of  way  as  may  be  mutually  agreed  on 
by  the  two  companies.  It  proposes  to  plant  its 
poles  or  posts  80  feet  from  the  outsideedgeof  the 
rail  of  the  track  of  the  railroad,  and  upon  the 
side  of  the  track  opposite  that  of  the  Western 
Union  Telegraph  Company's  lines.  The  inter- 
est or  estate  which  a  railroad  company  acquires 
in  lands  over  which  its  right  of  way  extends, 
when  they  are  acquired  under  condemnation 
proceedings,  has  been  so  often  defined  that  it 
is  familiar  law.  It  does  not  acquire  any  es- 
tate in  fee.  It  only  acquires  an  casement  or 
right  of  way,  and  this  only  for  railroad  pur- 
poses. While  its  right  of  way  extends  to  a 
certain  distance  upon  each  side  of  its  track,  it 
has  no  right  to  occupy  the  way  beyond  its 
track,  cuts,  and  fills,  or  to  such  distance  and 
to  such  extent  as  to  maintain  its  track  and 
operate  its  trains.  It  can  only  go  beyond  these 
limits  for  necessary  railroad  purposes.  It  can- 
not sell,  transfer,  encumber,  or  use  its  right  of 
way,  except  as  its  necessities  and  convenience 
may  demand  for  the  proper  operation  of  its 
road.  It  cannot  license  the  appropriation  of 
any  part  of  such  right  of  way  to  private  busi- 
ness purposes,  nor  to  public  purposes,  except  so 
far  as  needful,  and  helpful  to  the  operation  of 
the  road  itself.  Jones,  £asem.  §  888.  Its  right 
of  way  can  therefore  have  no  market  value, 
because  it  cannot  be  placed  upon  the  market, 
either  at  private  sale  or  public  outcry.  A  rail 
road  company  is  entitled  to  have  a  right  of 
way  by  process  of  condemnation,  because  it  is 
a  work  of  internal  improvement,— a  quasi 
public  use.  fiut  it  has  been  held  that  land  al- 
ready taken  by  the  exercise  of  eminent  domain 
for  a  public  use,  and  actually  used  tor  that 
purpose,  may  be  taken  by  legislative  authority 
for  other  public  uses  not  inconsistent  with  or 
destructive  to  the  former  use.  Mills.  Em. 
Dom,  §  45.  and  cases  there  cited.  It  is  not  in- 
sisted in  this  case  that  the  use  of  the  right  of 
way  and  construction  of  the  telegraph  line  will 
be  any  detriment  or  obstruction  to  the  railroad, 
but,  on  the  contrary,  it  is  shown  that  it  would 
be  a  benefit  and  convenience.  A  telegraph 
line  along  a  railroad  line  is  not  only  a  conven- 
ience, but  a  necessity,  and  is  veiy  properly 
treated  as  a  railroad  appurtenance.  A  railroad 
company  may  therefore  construct  a  telegraph 
line  along  its  right  of  way,  or  permit  another 
to  do  so;  but  it  acquires,  and  can  confer,  no 
exclusive  right  to  do  so.  Western  U.  Teleg. 
Co.  V.  Baltimore  dt  0.  Teleg.  Co,  19  Fed. 
Rep.  660;  Western  U.  Teleg,  Co.  v.  American 
U.  Teleg.  Co.  65  Ga.  160,  88  Am.  Rep.  781; 
Western  U.  Teleg,  Co.  v.  Burlington  <fe  S.  W. 
R  Co.  11  Fed.  Rep.  1;  Pensaeola  Teleg.  Go.  v. 
Western  U.  Teleg.  Co.  96  U.  S.  1.  24  L.  ed. 
708;  8  Am.  &  Eng.  Enc.  Law,  1st  ed.  pp.  885, 
886. 

Under  this  view  of  the  estate  and  interest 
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which  railroad  companies  have  in  their  rights 
of  way,  it  is  diflScult  to  see  how  the  damages 
sustained  by  the  road  can  be  anything  but  nom- 
inal. We  are  not  now  considering  the  rights 
of  the  holders  of  contiguous  lands,  who  own 
the  fee  in  the  lands  over  which  the  railroad  has 
its  right  of  way.  Such  rights  are  in  no  wise 
involved  in  this  case,  and  we  make  no  intima- 
tion upon  this  feature  of  the  matter.  Neither  is 
the  question  raised  in  these  cases  about  the 
measure  of  damages  when  the  railroad  spans 
a  large  stream  by  means  of  a  bridge,  and  the 
telegraph  company  seeks  to  use  the  superstruc- 
ture of  the  road  as  a  support  for  its  wires  or 
fastenings.  8uch  a  condition  of  affairs  is  not 
presented  by  the  record  in  this  case,  but  we 
have  only  the  ordinary  case  of  the  construc- 
tion of  a  telegraph  line  over  the  railroad  right 
of  way,  extending  through  an  agricultural 
section  of  country,  when  the  telegraph  com- 
pany simply  desires  to  plant  its  posts  in  the 
ground,  and  string  its  wires  overhead  along 
the  right  of  way.  Neither  are  we  considering 
the  possible  contingency  that  may  arise  when 
it  may  become  necessary  or  expedient  for  the 
railroad  company  to  erect  and  maintain  its 
own  telegraph  hne  for  the  proper  conduct  of 
its  railroad  business,  and  when  the  erection  of 
such  line  b^  the  railroad  may  conflict  with 
any  other  line  erected  by  a  third  person  or 
company.  This  is  simply  a  case  where  the  rail- 
road is  not  using. the  space  occupied  by  the 
posts  and  wires,  and  when  it  cannot  convey  it 
to  another  for  any  purpose,  in  which  case  only 
nominal  damages  arise. 

It  is  said,  with  much  earnestness,  and  with 
some  degree  of  plausibility,  that  it  would  be 
unjust  to  allow  a  telegraph  companv  to  plant 
its  poles  along  the  right  of  way,  when  a  rail- 
road company  had  expended  thousands  of 
dollars  to  dear  and  keep  it  free  of  obstruc- 
tions, and  yet  pay  nothing  for  the  privilege. 
But  this  view  is  more  specious  than  sound;  for 
the  railroad  must  incur  this  expense  for  its 
own  purposes,  whether  the  telegraph  line  is 
there  or  not,  and  must  keep  its  rigd't  of  way 
clear  of  obstructions,  whether  it  is  occupied 
by  a  telegraph  line  or  not,  and  there  is  no 
greater  burden  or  expense  because  of  the  pres- 
ence ot  a  telegraph  line.  The  learned  trial 
judge  in  the  Madison  county  case  held,  "The 
measure  of  damages  to  the  defendant  is  the 
amount  of  decrease  in  the  value  of  the  use  of 
the  right  of  way  for  railroad  purposes,  when 
it  is  jointly  used  for  telegraph  purposes."  This 
rule  was,  no  doubt,  adopted  from  the  rule  laid 
down  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Chicago^  B,  &  Q.  R.  Co,  v. 
Chicago,  166  U.  8. 248,  41  L.  ed.  988.  That  was 
a  case  where  the  city  of  Chicago  desired  to  open 
a  street  across  a  portion  of  the  railroad  right  of 
way  in  the  city,  and  instituted  condemnation 
proceedings  in  the  courts  of  Illinois.  The  jury 
awarded  nominal  damages  of  $1 .  The  supreme 
court  of  Illinois  affirmed  this  verdict  and  judg- 
ment. The  case  was  removed  to  the  Supreme 
Court  of  the  United  States.  It  was  attempted 
to  be  shown  by  the  railroad  company  that,  in 
consequence  of  opening  the  street  across  its 
right  of  way,  it  would  be  put  to  the  extra  ex- 
pense of  erecting  gates,  maintaining  flaemen, 
and  planking  the  crossing;  but  this  evidence, 
as  well  as  evidence  of  the  market  or  salable 
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Talue  of  the  land,  was  excluded;  and  the  Su- 
preme Court  of  the  United  States  held  that  it 
was  not  error  to  exclude  such  evidence  of  the 
salable  value  of  the  land,  nor  the  estimated  in- 
K^rease  in  maintaining  the  roadbed,  flagmen, 
-etc.  And  the  court  laid  down  the  rule  as  be- 
fore stated,  as  applicable  to  railroads,  though 
in  the  same  proceedings  and  by  the  same  jury 
full  damages  were  awarded  to  contiguous  land- 
'Owners  for  their  lands,  estimated  on  their  value 
for  all  purposes.  See  also  Lake  Shore  A  M,  S, 
B.  Co.  V,  Cincinnati,  8.  A  C,  R,  Co.  30  Ohio 
8t.  004;  Lewis,  £m.  Dom.  |g  480.  491,  492. 
It  is  said  that  the  statute  (shannon's  Code, 
§  1857)  prescribes  that  the  jury  shall  give  the 
value  of  the  land,  without  deduction.  But 
this  has  reference  to  the  land  of  owners,  which 
may  be  used  for  all  purposes.  It  does  not 
refer  to  telegraph  companies.  But  by  §  1870, 
Shannon's  Code,  it  is  provided,  as  to  these, 
that  juries  shall  not  be  required  to  lay  off  the 
property  privileges,  rights,  or  easements  sought 


to  be  condemned  by  metes  and  bounds,  and  it 
shall  be  discretionary  with  the  jury  of  Inquest 
whether  they  view  the  premises  or  not,— a  pro- 
vision which  is  mandatory  in  cases  of  private 
property  taken  and  condemned.  The  right  of 
the  railroad  company  being  simply  to  occupy 
and  use  the  right  of  way  for  railroad  purposes, 
it  follows  that  ii  can  suffer  only  nominal  dam- 
ages when  that  use  and  occupation  is  not  inter- 
fered with  or  encumbered  in  any  way. 

A  question  is  raised  in  the  Madison  county 
case  as  to  the  right  of  the  defendant  to  have  a 
jury  trial  on  appeal  to  the  circuit  court  on  the 
quantum  of  damages:  but  in  the  view  we  have 
taken,  that  the  defendant  was  only  entitled  to 
nominal  damages,  that  question  is  unimportant. 
In  the  Gibson  county  case,  damages  of  $13.50 
were  assessed  upon  the  wrong  basis;  but  as 
they  are  nominal  in  amount,  and  not  com- 
plamed  of,  that  case  will  not  be  reversed  for 
the  error,  but  both  are  affirmed,  with  costs. 
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J3TATE  of  Utah,  ex  rd,   Morgan  RICH- 
ARDS,  Jr.,  State  Auditor. 

V, 

Francis  ARMSTRONG  ei  aL, 
Bait  Lake  County  Board  of  Equalization. 

( Utah ) 

*U  Section  8679t  Re^.  Stat.*  In  so  fiu* 
9M  it  provides  that  a  eoonty  board  of 
eommissionera  **may  remit  or  abate  the 
taxes  of  any  iDsane,  Idiotto,  Infirm,  or  Indigent 
person  to  an  amount  not  ezceedinir  $10  for  the 
current  year,"  Is  in  conflict  with  IS  2  and  3  of 
article  13  of  the  Ck>n8tltutlon  of  Utah,  and  Is 
therefore  void. 

-2.  The  word  '*  abatement**  comes  as  well 
witbln  the  prohibition  of  the  Constitution  as 
the  word  *' exemption." 

3*  Where  the  legrislatnre  attempts  to 
do  indireetlj»  by  enactment,  that  which  it 
cannot  do  directly,  under  the  Constitution,  its 
enactment  is  void. 

•4.  To  prevent  the  le^fislatnre  ft*om 
exempting^  property  not  included  within 
the  exceptions  of  the  Constitution,  express 
words  of  inhibition  are  not  necessary.  A  positive 
•direction  in  the  Constitution  as  to  what  property 
shall  be  exempt  contains  an  implication  against 
an  exemption  of  any  other  property  by  the  leg- 
islature. 

B*  Whether  an  enactment  of  the  le^pis- 
lature  is  void  because  of  repugnancy  to  the 
Constitution  is  always  a  question  of  much  deli- 
cacy, and  In  a  doubtful  case  should  seldom.  If 
ever,  be  decided  in  the  affirmative.  Where,  how- 
ever, the  mind  Is  convinced  of  the  unconstitu- 
tionality of  the  law.  the  duty  which  devolves 
upon  the  court  to  declare  it  so  is  imperative, 
•even  where  the  statute  appears  to  be  in  conso- 
nance with  Justice  and  humanity. 

(June  1, 1898.) 
*  Headnotes  by  Bartgh,  J. 


Note.— As  to  the  power  of  a  state  legislature  to 
exempt  property  from  taxation,  see  note  to  Hogg 
v.  Mackay  (Or.)  19  L.  R.  A.  77;  also  Wells  v.  Hj^atts- 
^llle  Comrs.  (Md.)ao  L.  B.  A.  89. 
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PETITION  for  a  writ  of  prohibition  to  pre- 
vent  the  respondents  from  remitting  or 
abating  taxes  on  property  of  insane  persons. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  A,  G.  Bishop*  Attorney  General,  for 
plaiDtiff: 

Except  where  the  Constitution  has  imposed 
limitations  upon  the  legislative  power,  it  must 
be  considered  as  practically  absolute,  whether 
it  operates  according  to  natural  justice  or  not 
in  any  particular  case.  The  courts  are  the 
guardians  of  the  rights  of  the  people  only 
when  these  rights  are  secured  by  some  con- 
stitutional provision  which  comes  within  the 
judicial  cognizance. 

Coolev, Const.  Lim.  5th  ed.  p.  201;  Bennett  v. 
Bogge,  Baldw.  7A;Walker  y. Cincinnati fil  Ohio 
St.  U,  8  Am.  Rep.  24. 

Exemptions  are  granted  on  considerations  of 
general  public  policy. 

Cooley,  Taxn.  2d  ed.  p.  204,  and  numerous 
cases  cited  under  note  1. 

Where  a  state  Constitution  provides  a  gen 
eral  class  of  property  which  may  be  exempted, 
such  as  charities,  property  devoted  to  education- 
al and  eleemosynary  purposes,  etc. ,  the  legisla- 
ture can  make  no  exemptions  outside  of  such 
specified  clasaes. 

Chesapeake  dk  0.  R.  Co.  v.  Miller,  19  W.  Va. 
408;  Hogg  v.  Mackay,  28  Or.  389,  19  L.  R.  A. 
77;  Croisan  v.  Hogg,  23  Or.  846. 

A  provision  that  all  property  shall  be  taxed 
precludes  exemptions  by  the  legislature. 

Memphis  &  G,  R,  Co.  v.  Gaines,  8Tenn.  Ch. 
604;  Ellis  v.  Louisville  d  K  R.  Co.  8  Baxt.  580; 
Memphis  R.  Co.  v.  Gaines,  97  U.  8.  697,  24  L. 
ed.  1091;  State  v.  Hannibal  <fe  St,  J.  R.  Co.  75 
Mo.  208;  JVew  Orleans  v.  Lafayette  Ins.  Co.  28 
La.  Ann.  756:  Chattanooga  v.  NashviUe,  C.  db 
St.  L.  R.  Co.  7  Lea,  561. 

Taxes  are  charges  imposed  by  the  authority 
of  the  legislature  upon  property  subject  to  its 
jurisdiction,  but  such  authority  must  always 
be  exercised  with  due  regard  to  any  limitation 
imposed  by  the  Constitution. 
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People  V.  McOreery,  34  Cal.  432;  People  v. 
Eddy,^Z  Cal.  881,  18  Am.  Rep.  148;  Wilsons. 
Sutter  County  Supers,  47  Cal.  91;  Ounnison 
County  Comrs,  v.  Owen^  7  Colo.  467. 

The  legislature  has  do  power  to  exempt  or  re- 
lease a  person,  or  community  of  persons, from 
their  proportionate  share  of  these  burdens. 

Eumaker  v.  Wright,  80  111.  146.  See  also 
Jacksonville  v.  McConnel,  12  111.  138;  O'Kane 
V.  Treat,  25  111.  558;  Madison  County  Ct,  v. 
People,  Toledo,  W.  d  W.  R.  Co.  58  111.  456; 
Dunham  v.  Chiea^jo,  55  111.  357;  People,  Mc- 
Orea,  v.  Soldiers^  Home,  95  111.  fAlxIowa  Home- 
stead Co,  V.  Webster  County,  21  Iowa,  221;  Du- 
buque &  P,  E,  Co.  V.  Webster  County,  21  Iowa, 
285;  Louisiana  Cotton  Mfg,  Co,  ▼.  New  Or- 
leans, 81  La.  Ann.  440;  Neu)  Orleans  v.  Lafay- 
ette Ins.  Co,  28  La.  Ann.  756;  New  Orleans  v. 
St.  Charles  Street  R.  Co.  28  La.  Ann.  498:  New 
Orleans  v.  New  Orleans  Sugar  Shed  Co.  85  La. 
Ann.  548;  Brewer  Brick  Co.  v.  Brewer,  62  Me. 
62,  16  Am.  Rep.  895:  Farnsworth  Co,  v.  Lis 
bon^  62  Me.  451 ;  I>yar  ▼.  Farmington,  70  Me. 
615:  State  v.  United  States  &  Canada  Exp,  Co.  60 
N.  H.  219;  ZanesviUe  ▼.  Richards,  5  Ohio  St. 
590;  Hill  v.  Bigdon,  5  Ohio  St.  248,67  Am.  Dec. 
289;  WestemU.  TeUg.  Co.  y. Mayer,  28 Ohio  St. 
621;  Fields  v.  Highland  County  Comrs,  86  Ohio 
St.  476;  Exchange  Bank  v.  Hines,  8  Ohio  St. 
1;  Lovisville  d  N.  R,  Co.  v.  Slate,  8  Heisk. 
668;  Chattanooga  v.  Nashtille,C,  d:St.  L.  R.  Co. 
7  Lea,  561;  Chesapeake  &  0.  R.  Co.  v.  Miller,  19 
W.  Va.  408;  Oilman  v.  Sheboygan,  2  Black, 
510,  17  L.  ed.  805;  KitiU  v.  Shertin,  11  Neb. 
65;  Waring  v.  Savannali,  60  Ga.  98;  Jtt(%'tf  v. 
Spencer,  15  Utah,  249,  and  authorities  there 
cited. 

Messrs,  Waldemar  Van  Cott*  Graham 
F«  Putnam,  and  Ray  Van  Cott,  for  de- 
fendants: 

The  primary  meaning  of  the  word  "abate- 
ment," or  "abate,"  is  lo  take  away  or  reduce 
a  certain  amount  from  the  original  sum. 

"  Exempt  "  means  to  be  free  from  obliga- 
tion; to  release,  as  to  be  exempt  from  military 
duty,  or  from  jury  service,  or  from  fear  or 
pain,  or  from  a  lax— to  be  freed. 

When  property  is  ''exempt"  from  taxa- 
tion, it  means  that  it  cannot  be  taxed  at  all. 
But  that  is  not  the  meaning  of  the  word 
••abate."  "Abate"  means  that  the  property 
is  subject  to  taxation,  that  it  can  be  taxed; 
but  the  law  is  in  such  a  case,  that  a  part,  or 
the  whole,  of  the  amount  may  be  abated » that 
is  taken  away,  according  to  the  circum- 
stances. 

In  finding  what  restrictions  are  placed 
upon  the  state  legislature  in  enacting  laws,  we 
must  remember  that  they  may  legislate  on 
every  subject,  so  far  as  this  case  is  concerned, 
except  as  expressly  taken  away  by  the  state 
Constitution. 

See  Hughes  v.  ^furdock,  45  La.  Ann.  935; 
State,  Hov^,  v.  Noble,  118  Ind.  350,  4  L.  R  A. 
101;  Fox  V.  McDonald,  101  Ala.  51,  21  L.  R. 
A.  529. 

In  construing  the  section  of  our  Constitu 
tion  under  consideration,  we  are  to  construe 
and  expound  it  in  the  light  of  the  conditions 
existing  at  the  time  of  its  adoption. 

Johnston  v.  State,  Sefton,  128  Ind.  16,  12 
L.  R.  A.  285. 

When  a  word  is  used  in  a  statute  or  Con- 
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stitution,  it  is  presumed  to  have  the  same 
meaning  wherever  used. 

Pitte  V.  Shipley,  46  Cal.  161. 

Prohibitions  contained  in  the  Constitationi 
are  not  to  be  enlarged  by  construction. 

Hughes  v.  Murdock,  45  La^  Ann.  985. 

The  question  whether  a  law  is  void  for  its 
repugnancy  to  the  Constitution  is  at  all  times 
a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  the  af&rmatlTe 
in  a  doubtful  case. 

Fletcher  v.  Peck,  6  Cranch,  128.  8  L.  ed.  175. 

Barteh,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  in  this  court 
for  a  wiit  of  prohibition  to  prohibit  the  defend- 
ants, who  constitute  the  board  of  equalization 
of  Salt  Lake  county,  from  remitting  or  abating 
the  taxes  of  insane,  idiotic,  infirm,  or  indigent 
persons,  under  ^  2579,  Rev.  Stat.  Utah,  m 
which  it  is  provided,  "The  board  may  remit 
or  abate  the  taxes  of  any  insane,  idiotic,  infirm, 
or  indigent  person  to  an  amount  not  exceeding 
$10  for  the  current  year."  The  petitioner  in- 
sists that  the  statute  is  unconstitutional  and 
void,  and  that  the  legislature  had  no  power, 
under  the  Constitution,  to  exempt  any  prop- 
erty from  the  burdens  of  taxation,  except  such 
as  'is  expressly  exempted  by  virtue  of  that  in- 
strument, and  maintains  that  the  remitting  or 
abating  of  a  tax  is  virtually  an  exemption. 
Counsel  for  the  defendants  concede  that,  if  an 
abatement  of  the  taxes  is  in  effect  the  same  as  an 
exemption  thereof,  then  the  board  of  equaliza- 
tion has  no  authority  to  abate  such  taxes.  The 
question,  therefore,  is  whether  an  abatement 
of  taxes  on  taxable  property  which  is  owned 
by  an  insane,  idiotic,  infirm,  or  indigent  per- 
son is  prohibited  by  the  Constitution  as  being 
in  effect  an  exemption  of  property  from  taxa- 
tion which  is  not  included  within  the  list  of 
exemptions   contained    in    the    fundamental 

In  Const,  art.  18,  §  2,  it  is  provided:  "All 
property  in  the  state,  not  exempt  under  the 
laws  of  the  United  States,  or  under  this  Con- 
stitution, shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law." 
This  provision  is  clear  and  explicit,  and,  under 
its  command,  no  property  within  this  state,  ex- 
cept such  as  is  exempt  by  virtue  of  the  laws  of 
the  United  States,  or  of  the  Constitution  of  this 
state,  can  escape  the  burden  of  taxation.  Id. 
^  8,  reads  as  follows:  "The  legislature  shall 
provide  by  law  a  uniform  and  equal  rate  of 
assessment  and  taxation  on  all  property  in  the 
state,  according  to  its  value  in  money,  and 
shall  prescribe  by  general  law  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of 
all  property:  so  that  every  person  and  corpor- 
ation shall  pay  a  tax  in  proportion  to  the  value 
of  his,  her,  or  its  property:  provided  that  a  de- 
duction of  debts  from  credits  may  be  author- 
ized: provided  further,  that  the  property  of  the 
United  States,  of  the  state,  counties,  cities, 
towns,  school  districts,  municipal  corporations, 
and  public  libraries,  lots  with  the  buildings 
thereon  used  exclusively  for  either  religious 
worship  or  charitable  purposes,  and  places  of 
burial  not  held  or  used  for  private  or  corpo- 
rate benefit,  shall  be  exempt  from  taxa- 
tion.   Ditches,  canals,  and  flumes  owned  and 


188S. 


State,  ezrel.  Richards,  y.  Armbtbong. 


409- 


used  by  individuals  or  corporations,  for 
irrigating  lands  owned  by  such  individuals 
or  corporations,  or  the  individual  mem- 
bers thereof,  shall  not  be  separately  taxed 
80  long  as  they  shall  be  owned,  and  used  ex- 
clusively for  such  purpose."  In  construing 
this  section,  this  court  in  Judge  v.  Spencer^  15 
Utah,  242,  said:  ^'This  provision  made  it  in- 
cumbent upon  the  legislature  to  provide  a  uni- 
form system  by  which  every  species  of  property 
within  the  state,  not  exempt  by  the  organic 
law,  should  equally  and  ratably  bear  its  due 
proportion  of  the  public  burden,  and  the  legis- 
lature had  no  power  to  exempt  property  not 
exempt  under  the  Constitution.  The  intention 
manifest  from  the  several  provisions  of  that 
instrument,  respecting  revenue  and  taxation 
is  not  only  that  previous  territorial  legislation, 
as  to  such  exemptions  should  be  repealed,  but 
also  that  no  power  should  exist  in  the  state 
government  to  grant  exemptioDS  other  than 
5iose  mentioned  in  the  Constitution."  It  will 
be  observed  that  the  classes  of  property  which 
shall  be  exempt  from  taxation  are  specifically 
mentioned,  but  neither  one  of  those  classes,  by 
any  principle  of  interpretation  can  be  made  to 
include  the  property  of  either  an  insane,  idiotic, 
infirm,  or  indigent  persoD.  It  is  manifest, 
therefore,  that  the  property  of  none  of  these 
classes  of  persons  is  exempt  under  the  provi- 
sious  of  the  Constitution,  and  exemptions  can- 
not be  enlarged  by  interpretation.  "The  pre- 
sumption is  that  all  exemptions  intended  to  be 
granted  were  granted  in  express  terms.  In  such 
cases  the  rule  of  strict  construction  applies, 
and  in  order  to  relieve  any  species  of  property 
from  its  due  and  just  proportion  of  the  burdens 
of  the  government  the  language  relied  on,  as 
creating  the  exemption,  should  be  so  clear  as 
not  to  admit  of  reasonable  controversy  about 
its  meaning,  for  all  doubts  must  be  resolved 
against  the  exemption."  Judge  v.  Spencer ^  15 
TJtah,  242. 

But  counsel  for  the  defendants  maintain  that 
an  abatement  of  taxes,  as  provided  in  the 
statute,  is  not  an  exemption  as  provided  in 
the  Constitution,  that  "abatement"  does  not 
mean  the  same  thing  as  "exemption,"  and  that 
therefore,  the  statute  is  not  in  excess  of  legisla- 
tive authority,  and  is  valid.  It  is  true  that  the 
terms  "exemption"  and  "abatement,"  in  their 
literal  sense,  have  different  shades  of  meaning. 
This  is  so,  to  a  certain  extent,  of  the  meaning 
of  these  terms,  as  employed  in  the  Constitution 
and  statute;  for  an  exemption  prevents  any  as- 
sessment or  levy  of  tax  in  the  first  instance, 
and  in  that  way  relieves  the  property  from  the 
burden  of  taxation,  while  in  the  case  of  an 
abatement  the  property  is  relieved  of  its  share 
of  the  burdens  of  taxation  after  the  assessment 
has  been  made  and  the  tax  levied.  The  differ- 
ence in  the  sense  of  these  terms,  therefore,  re 
lates  to  the  method,  rather  than  the  effect;  for 
the  ultimate  result,  whether  by  exemption  or 
abatement,  is  precisely  the  same.  In  either 
case  the  property  is  relieved  from  the  burden 
of  taxation.  !Now  it  is  apprehended  that  the 
intention  of  the  framers  of  the  Constitution, 
by  exempting  certain  property,  was  not  so 
much  to  prevent  an  assessment  and  levy  of  tax 
thereon  as  to  free  it  from  the  burden  of  main- 
taining the  government.  When  the  tax  is 
abated  or  remitted  after  it  has  been  levied,  the 
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same  object  is  accomplished;  and  therefore  the 
mandates  of  the  Constitution,  that  such  bur- 
dens "shall  be  equal  and  uniform"  on  all  prop- 
erty within  the  state,  except  such  as  is  exempt 
by  the  fundamental  law,  and  that  "every  person 
and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her,  or  its  property,"  may 
be  violated  by  either  method.  It  is  true  that 
the  statute  does  not  permit  the  abatement 
of  all  the  tax,  as  docs  an  exemption  under 
the  Constitution;  but  it  is  equally  true  that  if 
the  legislature  has  power  to  enact  a  statute 
releasing  property,  not  exempt  by  the  para- 
mount law,  from  a  portion  of  the  tax,  it  has>^ 
power  to  enact  one  abating  all  the  tax  on  such 
property.  The  same  legal  principles  appl^  in 
either  case.  The  meaning  and  intent  manifest 
from  the  Constitution  are  that  no  property 
shall  be  relieved  from  the  burden  of  maintain- 
ing the  government,  except  such  as  was  de- 
fined and  specificKl  for  exemption  by  that  in- 
strument. No  one  would  contend  for  a  mo- 
ment that  the  legislature  of  this  state  has 
power  in  express  terms  to  exempt  property 
from  taxation,  other  than  that  enumerated  for. 
exemption  in  the  Constitution;  and  yet  in  the 
enactment  of  the  statute  in  question  the  legis- 
lature has  undertaken  to  indirectly  exempt 
property  not  so  enumerated.  This  is  an  at- 
tempt to  do  indirectly  that  which  could  not  be- 
done  directly,  and  the  statute  therefore  is  in 
violation  of  the  Constitution,  and  is  void,  as  in 
excess  of  legislative  authority.  To  prevent 
the  legislature  from  exempting  property  not 
included  within  the  exemptions  of  the  Consti- 
tution, express  words  of  inhibition  were  not 
necessary.  The  positive  direction  that  "all 
property  .  .  .  not  exempt  under  the  laws- 
of  the  United  States,  or  under  this  Constitu- 
tion, shall  be  taxed,"  and  that  the  rate  of  as- 
sessment and  taxation  shall  be  "uniform  and 
equal,"  so  that  "every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of 
his,  her,  or  its  property,"  with  the  enumera- 
tion of  the  property  exempted,  contains  an  im- 
plication against  an  exemption  of  any  other 
property  by  the  legislature.  That  direction  it- 
self operates  as  a  restraint  upon  the  legislative 
power.  Cooley,  Const.  Lim.  p.  209;  Konold 
V.  Rio  Grande  W,  R.  Co.  16  Utah,  151. 

A  similar  question  to  the  one  herein  consid- 
ered was  before  the  supreme  court  of  Califor- 
nia in  Wtlaon  v.  Sutter  County  Supers.  47  Cal. 
91.  In  that  case  the  board  of  supervisors,  un- 
der a  provision  of  a  statute  requiring  the  board 
to  remit  certain  taxes  in  certain  taxing  dis- 
tricts, made  an  order  remitting  taxes  in  accord- 
ance with  that  statute.  The  court  held  that 
the  order,  and  the  clause  of  the  statute  under 
which  it  was  made,  were  in  violation  of  the 
provisions  of  the  Constitution  that  "taxation 
shall  be  equal  and  uniform  throughout  the 
stale,"  and  that  "all  property  in  this  slate  .  .  . 
shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law."  The  court, 
in  its  opinion,  said:  "An  order  which  remits 
the  taxes  upon  any  property  within  the  district, 
causes  the  taxation  within  the  district  to  be  un- 
equal, and  is  virtually  an  exemption  of  such 
property  from  taxation;  and  if  the  order  re- 
mits a  part  of  the  tax  on  such  property,  the 
result  is  the  same,  it  differing  only  in  degree. 
The  clause  of  the  20th  section  of  the  act  above- 
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mentioned,  providing  that  said  board  in  their 
discretion,  and  for  good  cause  shown,  shall  re- 
mit such  other  tax  in  said  district  as  may  to 
them  seem  just  and  proper,  and  the  order  of 
the  board  of  supervisors,  purporting  to  remit 
such  taxes  are,  in  our  opinion,  repugnant  to 
the  provisions  of  the  Constitution  above  cited, 
and  must  be  held  null  and  void."  Cooley, 
Taxn.  180,  204;  ZanesnlU  v.  Richards.^  Ohio 
St.  589;  Exchange  Bank  v.  Hinei,  8  Ohio  St. 
1;  Uunsaker  v.  Wright,  80  lU.  146;  Ounnuon 
County  Comrs,  v.  Otoen,  7  Colo.  467. 

In  arriving  at  the  conclusion  that  the  provi- 
sion of  the  statute  in  controversy  is  null  and 
void,  we  were  not  unmindful  of  the  fact  that 
the  question  whether  an  enactment  of  the  leg- 
islature is  void  because  of  its  repugnancy  to 
the  Constitution  is  always  one  oi  much  deli- 
<;acy,  and  in  a  doubtful  case  should  seldom, 


if  ever,  be  decided  in  the  affirmative.  Where, 
however,  the  mind  is  convinced  of  the  uncon- 
stitutionality of  the  law,  the  duty  which  de- 
volves upon  the  court  to  declare  it  so  is  imper- 
ative, even  where,  as  in  this  case,  the  statute 
appears  to  be  in  consonance  with  justice  and 
humanity.  That  the  law  itself  would  be 
beneficent  can  be  of  jqo  avail  in  this  case  be- 
cause its  effect  and  operation  would  be  to  ex- 
empt property,  agamst  the  mandate  of  the 
fundamental  law. 

We  are  of  the  opinion  that  the  demurrer  to 
the  petition  must  he  overruled,  and  that  a  writ 
of  prohibition  must  issue,  restraining  abso- 
lutely further  proceeding  under  the  clause  of 
the  statute  herein  declaxid  void. 

It  is  so  ordered. 

Zane*  Ch.  J.,  and  Miner*  J.,  concur. 


WASHINGTON  SUPREME    COURT. 


Peter  ANDERSON,  Begpt., 

INLAND  TELEPHONE  &  TELEGRAPH 
COMPANY,   Appt. 
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Jl  telephone  'company's  lineman  who  is 
injured  by  contact  with  a  span  wire 

charged  with  electricity  by  a  trolley  wire  an  in- 
sulator of  which  was  brokeo  is  chargeable  with 
negligence  which  will  preclude  his  recovery  of 
damages,  where  he  failed  to  test  the  insulator, 
although  he  had  apparatus  by  which  he  could  do 
It,  and  knew  that  there  was  no  inspector,  other 
than  the  liDemen,  to  make  such  tests. 

(July  1, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Spokane  County  in 
favor  of  plaintiff  in  an  action  brought  to  r^- 
•cover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blake  &  Post  for  appellant. 

Messrs.  Wirt  W.  Sannders  and  W.  J. 
Thayer  for  respondent. 

Dunbar,  J.,  delivered  the  opinion  of  the 
■court: 

The  respondent,  a  servant  of  the  Inland 
Telephone  &  Telegraph  Company,  brought  an 
action  against  the  said  telephone  company  and 
the  Spokane  StreetRailway  Company.  The 
complaint  alleges  that,  at  the  time  the  accident 
occurred,  the  plaintiff  was  a  lineman  in  the 
employ  of  the  Inland  Telephone  &  Telegraph 
Company;  that  the  two  defendants  used  in 
common  a  pole  located  on  the  corner  of  Olive 
and  Hamilton  streets,  in  the  city  of  Spokane; 
that  the  telephone  company  used  said  pole  for 
holding  up  telephone  wires,  and  the  street- 


railway  company  had  fastened  to  said  pole  a 
span  wire  or  guy  wire,  which  ran  to  the  pole 
from  the  trolley  wire  used  by  the  street-railway 
company;  that  the  plaintiff  ascended  said  pole 
for  the  purpose  of  stringing  a  wire  on  the 
pole,  and,  while  on  the  pole,  came  in  contact 
with  the  span  wire  belonging  to  the  street- 
railway  company,  touched  the  same,  received 
an  electric  shock,  and  fell  to  the  ground, 
breaking  his  leg,  as  a  result  of  said  fall;  that 
the  wire  which  plaintiff  touched,  which  be- 
longed to  the  street-railway  company,  was  not 
designed  or  intended  to  carry  electricity,  but 
was  used  as  a  support  for  the  trolley  wire  used 
by  said  street-railway  company,  but,  through 
the  careless  and  negligent  acts  of  the  street- 
railway  company,  said  wire  was  at  the  time 
charged  with  a  strong  current  of  electricity, 
and  was  negligently  left  by  the  street-railway 
company  uninsulated,  and  in  a  dangerous  and 
unsafe  condition;  that  both  of  the  defendants 
knew,  and  by  the  exercise  of  reasonable  care 
might  have  known,  and  that  plaintiff  did  not 
know,  and  by  the  exercise  of  reasonable  care 
could  not  have  known,  the  fact  that  said  wire 
was  charged  with  electricity.  Upon  the  trial 
of  the  cause,  by  stipulation,  the  street  railway 
was  dismissed  from  the  action,  and  a  judg- 
ment was  obtained  against  the  appellant,  the 
Inland  Telephone  &  Telegraph  Company. 
From  such  judgment  this  appeal  is  taken. 

The  contention  of  the  respondent  is  that  it  is 
the  duty  of  the  master  to  furnish  the  employee 
with  a  safe  place  to  work,  and  with  safe  and 
suitable  machinery  or  appliances,  and  that  this 
duty  is  a  continuing  one,  which  la  imposed 
upon  the  master  dunng  employment.  There 
is  no  doubt  that  this  proposition  of  law  is  a 
correct  one,  and  it  may  be  stated  as  a  corollary 
to  the  proposition  enunciated  above,  that  the 
law  charges  the  master  with  knowledge  which 
he  ought  to  have  had;  and  it  is  settled  law  that 


Note.— As  to  negliffence  of  person  in  touchinir   on  or  In  building',  see  Griffin  v.  United  Electrlo 


electric  wire  in  highway,  see  note  to  Den  ver  ConsoL 
Electrlo  Ck>.  v.  Simpson  (Ck>lo.)  81  L.  R.  A.  560. 

As  to  contributory  neffliirenoe  of  employee,  in 
touching'  wire,  see  Western  U.  Telegr.  Co.  v.  Mc- 
Mullen  (N.  J.)  8S  L.  R.  A.  351. 

As  to  contributory  negligence  In  touching  wires 
41  L.  R  A, 


Light  Co.  (Mass.)  32  L.  R.  A.  400;  also  McLaughlin 
V.  Louisville  Electric-Light  Co.  (Ky.)  84  L.  R.  A. 
812. 

As  to  negligence  of  linemen,  see  also  Bergin  v. 
Southern  N.  E.  Teleph.  Co.  (Conn.)  80  L.  R.  A.  192. 
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he  ought  to  know  that  which  by  the  exercise 
of  reasoDable  care  he  would  have  discovered. 
Also,  it  may  be  accepted  as  universally  coo- 
ceded  law  that  the  responsibility  of  the  master 
cannot  be  transferred  to  another,  and  that 
when  a  dutv  is  imposed  upon  him,  and  another 
is  employe<f  by  him  to  perform  that  duty,  the 
negligence  of  ftie  agent  will  be  imputed  to  the 
master.  But  this  case  must  be  considered  with 
reference  to  another  universally  accepted  prop- 
osition 912.,  that,  when  a  servant  enters  into 
an  employment  which  is  necessarily  hazardous, 
he  will  be  presumed  to  have  assumed  all  the 
ordinary  risks  incident  to  such  service;  and 
the  fact  that  the  service  is  necessarily  a  dan- 
gerous one  does  not  increase  the  master's  liabil- 
ity if  the  injury  resulted  from  the  natural  and 
-ordinary  incidents  of  the  undertaking,  pre- 
suming, of  course,  that  the  servant  is  a  person 
of  mature  years  and  common  understanding. 
The  trouble  in  this  case  is  not  so  much  to  de- 
termine what  the  law  is  in  regard  to  the  duties 
of  master  and  servant  as  it  is  to  apply  the 

froup  of  circumstances  in  the  case  to  the  law. 
t  is  the  insistence  of  the  appellant  that,  under 
the  circumstances  of  this  case,  there  was  no 
-duty  resting  upon  the  master  to  inspect  the  in- 
sulator which  was  the  cause  of  the  current 
flowing  from  the  trolley  wire  to  the  span  wire. 
It  may  be  stated  here  that  the  insulator,  which 
was  a  porcelain  one,  broke,  by  reason  of 
which  the  ^y  wire  came  in  contact  with  the 
charged  wire  of  the  railway  company,  and 
this  guy  wire,  being  attached  to  the  post  which 
the  respondent  was  climbing,  was  the  wire 
with  which  he  came  in  contact.  We  have  ex- 
amined with  particular  care  both  the  record  in 
this  case,  and  the  cases  cited  by  respondent 
and  appellant,  and  all  other  authoritv  bearing 
upon  the  case  which  we  have  been  able  to  find, 
but  have  not  been  able  to  find  a  case  exactly 
in  point,  it  being  conceded  by  the  authorities 

fenerally  that  the  proper  application  of  well- 
nown  principles  governing  the  responsibilities 
of  masters  depends  largely  upon  the  circum- 
stances of  each  case.  But,  from  such  an  in- 
vestigation as  we  have  been  able  to  make,  we 
are  forced  to  the  conclusion  that  no  absolute 
duty  rested  upon  the  master  in  this  case  to  pre- 
vent the  charging  of  this  guy  wire,  or,  in  other 
words,  to  preserve  inviolable  the  insulators,  so 
far  as  the  safety  of  the  respondent  is  concerned. 
The  respondent  here  was  a  lineman,  and  had 
been  in  the  employ  of  the  company  for  some- 
thing over  two  years,  working  first  as  a  ground- 
man,  and  for  two  years  or  more  had  been 
working  as  a  lineman. 

It  is  contended  by  the  respondent  that  the 
question  of  whether  or  not  the  respondent  was 
an  inspector  is  a  question  of  fact,  upon  which 
the  testimony  is  conflicting,  and  that,  there- 
fore, the  verdict  of  the  jury  upon  that  propo- 
sition is  binding  upon  the  court.  We  think, 
in  any  event,  the  judgment  would  have  to  be 
reversed  by  reason  of  the  instructions  given  by 
the  court;  but,  with  the  view  that  we  take 
of  the  master's  liability  under  the  undisputed 
testimony,  it  will  not  be  necessary  to  notice 
these  errors.  It  is  true  that  the  respondent 
testifled  that  he  was  not  an  inspector,  and  that 
he  also  testified,  notwithstanding  the  fact  that 
he  had  alleged  in  his  complaint  that  he  was  a 
lineman,  that  he  was  not  a  lineman;  but  the 
41  L.  R.  A. 


testimony  was  evidently  with  reference  to  a 
definition  or  a  statement  of  the  lineman's  duty 
as  given  by  Mr.  Hopkins,  the  superintendent 
of  the  telephone  company,  and  the  later  testi- 
mony, not  only  of  the  appellant,  but  of  the 
respondent  and  his  witnesses,  shows  con- 
clusively, it  seems  to  us,  that,  while  not  nom- 
inally an  inspector,  the  duties  of  a  lineman 
embraced  the  duties  of  an  inspector.  Corpo- 
rations of  this  kind  act  through  employees. 
Necessarily,  they  cannot  act  in  any  other  way. 
An  inspection  of  their  lines  and  posts  and  in- 
sulators must  be  made  bv  the  employees.  In 
this  case  it  is  an  admitted  fact  that  there  was 
no  regular  inspector  and  no  inspectors  other 
than  the  linemen.  It  is  true  that  some  of  the 
railroad  cases  cited  by  the  respondent  decided 
that  it  was  the  duty  of  the  company  under  cer- 
tain circumstances  to  have  inspectors,  but  we 
think  none  of  those  cases  are  in  point  here. 
In  this  case  the  respondent  and  the  other  line- 
men testified  that  they  knew  that  the  line  or 
wire  which  occupied  the  insulator  jointly  with 
the  wire  with  which  respondent  came  in  con- 
tact was  charged  with  electricity.  The  re- 
spondent testified  that  he  knew  the  power  of 
electricity,  and  the  danger  that  would  be  in- 
curred by  coming  in  contact  with  a  live  wire 
that  he  knew  that,  if  the  insulator  broke,  the 
result  would  be  that  the  wire  which  he  touched 
would  be  charged;  and  he  knew  also  that  por- 
celain insulators  frequently  did  break.  It 
seems  to  us  that  this  brings  him  within  the  rule 
which  we  have  announced  above, — that  when 
he  accepted  the  employment,  that  was  neces- 
sarily hazardous,  he  assumed  this  risk,  which, 
under  all  the  testimony,  was  an  ordinary  risk, 
and  that  he  did  not  exercise  the  discretion 
which  he  ought  to  have  exercised  in  testing 
this  wire.  The  testimony  shows  that,  shortly 
after  the  accident,  one  oi  the  appellant's  wit- 
nesses, Mr.  Dart,  observed  the  insulator,  and 
separated  it  from  the  wires,  and  it  was  made 
an  exhibit  in  court.  He  also  testified  that  the 
insulator  when  it  was  exhibited  was  in  the 
same  condition  that  it  was  immediately  after  the 
accident,  when  he  first  discovered  it.  Abodt 
one  half  of  the  insulator  was  gone,  and  there 
was  some  contention  developed  in  the  trial  as 
to  whether  the  broken  part  of  the  insulator  was 
towards  the  post  which  respondent  climbed; 
and  it  was  conceded  this  might  have  been  de- 
tected by  a  lineman  who  was  accustomed  to 
looking  at  such  things,  if  the  broken  part  of 
the  insulator  had  been  next  to  the  post.  We 
think,  and  such  was  the  opinion  of  the  lower 
court  who  heard  the  testimony,  that  it  is  dem- 
onstrated that  it  was  a  physical  impossibility 
for  the  broken  part  of  this  insulator  to  have 
been  in  the  opposite  direction  from  the  post 
without  making  a  complete  insulation.  This, 
therefore,  must  be  considered  an  established 
fact  in  the  case.  The  respondent  says  that  he 
glanced  at  the  insulator  when  he  went  to  as- 
cend the  post,  but  did  not  give  it  any  particu- 
lar attention,  and  did  not  make  any  test.  The 
testimony  of  the  other  lineman  was — and  it 
is  not  controverted— that  linemen  carried  ap- 
paratus by  which  they  could  test  insulators, 
and  that  they  understood  that  they  had  to  look 
out  for  themselves  so  far  as  danger  was  con- 
cerned. It  appears  from  the  testimony  that 
the  respondent  must  have  known  that  no  other 
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inspector  was  kept  by  the  compaDy,  and,  even 
if  there  had  been,  it  Is  impracticable  for  an  in- 
spector to  make  tests  that  would  protect  work- 
men at  all  times.  An  inspector  cannot  be 
maintained  at  every  insulator.  An  insulator 
might  be  tested  and  found  sound  at  one  hour  of 
the  day,  and  the  next  hour  it  might  be  broken, 
so  that  it  would  not  insulate  the  wires,  and 
the  only  way  in  which  workmen  could  be  pro- 
tected would  be  to  make  these  tests  themselves; 
and  it  was  testified  in  this  case  by  the  respond- 
ent that  it  would  only  have  required  a  mo- 
ment's time.  While  there  is  no  gainsaying  the 
rule  that  under  ordinary  circumstances  the 
employee  has  the  right  to  rel^  upon  the  fact 
that  the  master  will  furnish  him  a  safe  place 
to  work  and  safe  appliances,  yet  the  law  does 
not  intend  that  this  shall  be  a  blind  and  unrea- 
sonable reliance,  but  that  reasonable  men  shall 
exercise  in  a  reasonable  manner  the  faculties 
of  which  they  are  possessed.  It  seems  to  us 
it  would  only  have  been  such  reasonable  exer- 
cise of  prudence  upon  the  part  of  the  respond- 
ent in  this  case  to  have  tested  this  wire  before 
he  touched  it. 

While  there  has  been  possibly  some  con- 
flict in  authority  over  cases  which,  in  prin- 
ciple, were  something  like  the  case  at  bar, 
we  think  the  great  weight  of  authority 
sustains  the  view  which  we  have  taken. 
The  first  case  cited  by  appellant — Flood  v. 
Western  U.  TeUg.  Co.  131  N.  Y.  608,  was  an 
action  for  the  death  of  the  servant  while  work- 
ing as  lineman  on  the  telegraph  pole,  caused 
by  leaning  his  weight  on  one  of  the  cross-arms, 
so  that  it  broke,  causing  him  to  fall.  The 
court  there  decided  that  the  defendant's  in- 
spectors (and  it  seems  conceded  in  that  case 
that  they  had  inspectors)  were  not  required  to 
climb  each  pole,  and  examine  the  arms:  and 
the  deceased  knew  this,  having  been  empjoved 
by  defendant  for  several  years,  part  of  the  time 
as  inspector,  and  the  rest  of  the  time  as  a  line- 
man. The  court,  among  other  things,  said: 
"The  linemen  all  discharge  their  duties  in  the 
daytime.  They  have  frequent  occasion  to 
climb  the  poles,  and  work  about  the  arms,  and 
obviously  they  are  the  persons  who  are  ex- 
pected to  see  the  condition  of  the  arms,  and  If 
they  find  them  insufficient,  to  replace  them,  or 
to  report  the  fact."  And  so  in  this  case  it  was 
the  linemen,  and  the  linemen  only,  who  were 
in  the  habit  of  climbing  these  poles;  and  under 
the  undisputed  testimony,  there  being  no  one 
else  to  inspect  them,  it  was  the  duty  of  the 
linemen,  before  taking  hold  of  the  wire  which 
might  become  dangerously  charged  with  elec- 
tricity, to  test  the  same.  So  well  understood 
are  the  general  duties  of  a  lineman,  and  the 
opportunities  which  he  has  for  examining  the 
poles  and  the  instruments  with  which  he 
works,  that  it  was  held  in  McGorty  v.  Southern 
N.  K.  Teleph.  Co.  69  Conn.  635,  that  a  lineman 
in  the  employ  of  the  telephone  company  could 
not  recover  for  an  injury  caused  by  the  fall  of 
a  pole  upon  which  he  was  at  work,  notwith- 
standing a  prior  statement  by  the  foreman  that 
he  had  been  up  the  pole,  and  that  it  was  safe, 
where  plaintiff  knew  that  it  was  the  rule  and 
custom  for  each  lineman  to  test  the  pole  for 
himself,  and  that  suitable  appliances  were  at 
hand  for  making  such  test,  and  for  securing 
the  pole  in  case  the  lineman  doubted  its  safety. 
41  L.  It.  A. 


It  seems  to  us  that  the  circumstances  of  this^ 
case  are  parallel  with  the  circumstances  sur- 
rounding the  case  at  bar,  although  there  is  an 
attempt  by  respondent  in  his  brief  to  distin- 
guish them.  It  was  true  that  the  trial  court 
found  in  that  case  "that  it  was  the  rule  and 
custom,  in  this  branch  of  the  work,  that  'each 
lineman  should  look  out  for  his  own  safety  in 
climbing  poles;'"  but  the  undisputed  testi- 
mony in  this  case  is  to  the  same  effect.  Ber- 
gin  V.  Southern  N.  E.  Teleph.  Co.  70  Conn.  54, 
39  L.  R.  A.  192,  was  a  case  where  a  telephone 
company  and  an  electric  railroad  company 
used  the  same  pole  for  their  wires;  and  the 
court  held  that  the  law  did  not  absolutely  re- 
quire the  telephone  company,  as  between  it 
and  its  linemen,  to  inspect  and  test  guy  wirea 
and  circuit  breakers  put  in  by  such  railroad- 
company,  to  discover  whether  they  were  in  a 
safe  condition,  but  whether  the  employer  or 
employee  should  discharge  such  duty  depended 
on  the  circumstances  of  the  particular  case. 
In  commenting  on  the  testimony  in  that  case, 
the  court  said:  "Linemen  are  employed  by  the 
telephone  company,  among  other  things,  for 
the  purpose  of  doing  work  which  is  danger- 
ous, by  reason  of  the  possible  contact  of  Ihe 
telephone  wires  with  highly-charged  wires  of 
the  street  railway  or  other  companies.  The 
linemen  are  to  do  their  own  testing  in  such 
work;  the  telephone  company  has  no  other 
men  than  the  linemen  to  do  the  testing,  as  the 
linemen  knew;  there  was  nothing  to  prevent 
Delaney  [who  was  the  plaintiff  in  the  case] 
from  testing  the  guy  wire;  and  the  linemen  on 
this  job  were  furnished  with  all  the  tools,  ap- 
pliances, and  wires  with  which  to  test  wires  of 
the  electric  street-railway  company."  This 
case  seems  to  us  in  principle  to  be  almost  par- 
allel with  the  case  at  bar.  It  is  insisted  by  the 
respondent  that  the  first  case  cited  {Flood  v. 
Weitern  U.  Teleg.  Co.  131  N.  Y.  603).  is  incon- 
aistent  with  the  previous  case  in  the  same  court 
{viz.  Buahhv  v.  New  York,  L.  E,  d  W,  R,  Co. 
107  N.  Y.  874).  in  which  it  was  held  that  the 
defendant  was  liable  to  a  brakeman  on  account 
of  a  wooden  stake  breaking  because  of  a  latent 
defect.  We  think  the  circumstances  of  this 
latter  case  were  altogether  different,  and  it 
was  evidently  considered  by  the  court  deciding 
the  case  of  Flood  v.  Western  U.  Teleg.  Co.  131 
N.  Y.  603,  that  no  inconsistent  principles  were 
applied  in  the  two  cases,  for  the  former  case  ia 
not  overruled  or  mentioned  in  the  latter  opin- 
ion. THxon  V.  WesUrn  U.  Teleg.  Co.  68  Fed. 
Rep.  630,  was  a  case  where  the  plaintiff  was 
an  employee  of  the  telegraph  company,  and, 
when  engaged  with  others  in  stringing  wires 
on  its  poles,  was  instructed  to  climb  a  pole  be- 
longing to  another  company,  to  get  certain 
wires  out  of  the  way.  While  descending,  after 
performing  the  work,  he  fell,  in  consequence 
of  one  of  the  spikes  being  insufficiently  se> 
cured.  It  was  held  that  the  danger  from  which 
the  accident  resulted  was  one  of  the  risks  of 
plaintiff's  employment,  which  was  assumed 
by  him,  and  for  which  his  employer  was  not 
liable.  That  case,  however,  is  not  as  strong  a 
case  in  favor  of  the  master  as  the  case  at  bar. 
for  there  the  plaintiff  was  directed  bv  the  fore- 
man, who  was  at  the  time  acting  for  the  de- 
fendant. The  court  laid  down  the  rule  in  that 
case  as  follows:    "The  employer  is  not  an  in- 
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«urer  of  the  safety  and  sufficiency  of  tbe  tools, 
machinery,  or  appliances  furnished  to  tbe  em- 
ployee for  his  use.  nor  is  he  a  guarantor  of  the 
safety  of  the  place  where  or  upon  or  about 
which  the  employee  is  required  to  work.  The 
dut^  cast  by  law  lipon  the  employer  is  to  use 
ordinary  and  reasonable  care  to  furnish  safe 
and  sufficient  tools,  machinery,  and  workine 
places.  If  he  has  done  this,  he  has  performea 
the  full  measure  of  his  duty.  The  employee, 
in  order  to  recover  for  defects  in  the  appliances 
or  working  places  of  the  business,  must  allege 
and  prove  that  the  appliance  was  defective,  or 
the  working  place  insecure;  that  the  employer 
had  notice  or  knowledge  thereof,  or  that,  by 
the  exercise  of  ordinary  and  reasonable  care, 
ihe  might  have  had  such  notice  or  knowledge; 
and  that  the  employee  did  not  know  of  the  de- 
fect, and  had  not  equal  means  of  knowing 
with  the  employer."  The  last  sentence  in  this 
proposition  must  be  given  as  much  force  as  the 
preceding  ones;  for  if  the  employee  does  know 
of  the  defect,  or  has  equal  means  of  knowing 
with  the  employer,  then,  certainly,  it  is  his  un- 
questioned duty  to  investigate  before  proceed- 
ing. In  QHffia  v.  Ohio  dk  Ml  R.  Co.  124  Ind. 
826.  the  rule  was  announced  that,  "where  the 
danger  is  alike  open  to  the  obeervation  of  all, 
both  the  master  and  servant  are  upon  an  equal- 
ity; and  the  master  is  not  liable  for  an  injury 
resulting  from  the  dangers  of  the  business." 
In  this  case,  certainly,  the  danger  was  not  only 
as  open  to  the  observation  of  the  respondent  as 
it  was  to  the  master,  but  the  undisputed  testi- 
mony shows  that  the  master  obtained  his 
knowledge  of  the  danger  through  the  respond- 
ent and  his  fellow  servant.  In  Larsson  v.  Mc- 
Clure,  95  Wis.  538,  it  was  held  that,  "when 
the  danger  is  alike  open  to  the  observation  of 
all,  both  the  master  and  servant  are  upon  an 
equality,  and  the  master  is  not  liable  for  an  in- 
jury resulting  from  the  dangers  incident  to  the 
employment."  In  Bedford  Belt  R.  Co.  v. 
Brown,  142  Ind.  659,  the  court  said:  "Every 
service  has  its  own  peculiar  hazards,  and  the 
law  does  not  hold  the  master  accountable  for 
such  hazards  as  ordinarily  and  naturally  belong 
to  any  service,"— and  quoted  approvingly  Day 
V.  Cleveland.  C.  C.  db  8t.  L,  R.  Go.  137  Ind. 
206,  where  it  was  said:  "In  a  case  where  the 
servant  is  one  of  mature  age  and  experience, 
as  in  this  case,  tbe  law  never  imposes  the  duty 
on  the  master  of  becoming  eyes  and  ears  for 
his  servant,  where  there  is  nothing  to  prevent 
the  servant  from  using  his  own  eyes  and  ears 
1o  avoid  danger.  .  .  .  The  law  requires 
that  men  ahalt  use  the  senses  with  which  na- 
ture has  endowed  them;  and  when  without, 
excuse  one  fails  to  do  so,  he  alone  must  suffer 
the  consequences,  and  he  is  not  excused  where 
he  fails  to  discover  the  danger  if  be  made  no 
attempt  to  employ  the  faculties  nature  has 
jsiven  him."  The  rule  is  thus  announced  in 
Wood,  Mast.  &  Serv.  §  328:  "When  a  servant 
is  employed  upon  work  which,  equally,  within 
the  knowledge  of  the  master  and  the  servant, 
is  of  a  dangerous  nature,  the  master  fs  not  lia- 
ble for  the  consequences  of  an  accident  occur- 
ring to  the  servant  in  the  course  of  that  em- 
ployment, unless  there  be  negligence  on  the 
part  of  the  master,  and  the  absence  of  rashness 
on  the  part  of  the  servant.  A  servant  is  bound 
to  exercise  his  own  skill  and  judgment,  so  as  to 
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protect  himself  in  the  course  of  his  employ- 
ment, and  the  master  is  not  regarded  as  war- 
ranting, generally,  his  safety.  He  is  himself 
bound  to  exercise  proper  care,  and  cannot 
claim  indemnity  from  the  master  for  an  injury 
resulting  to  him  which  might  have  been  pre- 
vented if  he  had  himself  been  reasonably  vigi- 
lant." Substantially  the  same  principle  is  an- 
nounced in  ^  866,  Tu.:  "A  master  is  not  liable 
for  injuries  to  his  servant  while  using  machin- 
ery in  the  employment  .  .'.  if  the  servant 
has  the  same  knowledge  of  its  defects,  or  the 
danger  incident  to  its  use,  as  the  master  [or  if, 
in  the  exercise  of  due  care,  he  ought  to  have 
such  knowledge],  and,  at  or  before  the  time 
the  accident  occurred  there  was  nothing  to  in- 
dicate any  danger  such  as  demanded  or  sug- 
gested precautions  which  were  omitted"  by  the 
master.  In  this  case  it  was  equally  within  the 
knowledge  of  the  master  and  the  servant  that 
this  was  a  dangerous  employment,  and  it  can- 
not be  said  that  there  was  negligence  on  the 
part  of  the  master,  and  absence  of  rashness  on 
the  part  of  the  servant,  or  that  the  servant 
used  his  skill,  to  protect  himself  in  the  course 
of  his  employment.  He  had  sufficient  skill, 
according  to  the  undisputed  testimony,  to  pro- 
tect himself,  and  he  had  the  apparatus  at  hand 
for  testing  the  insulator  and  the  wires.  "If 
the  servant  is  to  recover  damages,"  says  Mr. 
Beach,  in  bis  work  on  Contributory  Negli- 
gence (§  299).  "he.  like  any  other  plaintiflf, 
comes  into  court  under  the  legal  obligation  of 
showing,  or  having  it  sufficiently  appear,  that 
his  own  negligence  has  contributed  in  no  legal 
sense  to  tbe  injury."  And  in  g  346  of  the  same 
work  it  is  said:  "Knowledge  on  the  part  of  the 
employer,  and  ignorance  on  the  part  of  the 
employee,  are  of  the  essence  of  the  action;  or, 
in  other  words,  the  master  must  be  at  fault 
and  know  of  it,  and  tbe  servant  must  be  free 
from  fault  and  ignorant  of  his  master's  fault, 
if  the  action  is  to  lie.  The  authorities  all  state 
the  rule  with  these  qualifications."  There  is 
a  wilderness  of  authority  to  tbe  same  effect, 
but  it  would  serve  no  good  purpose  to  repro- 
duce it  here.  We  have  examined  with  pa- 
tience the  authorities  cited  by  the  respondent, 
and,  except  in  one  or  two  cases,  notably  cases 
with  reference  to  damages  arising  from  the 
falling  of  posts,  which  we  think  are  in  conflict 
with  the  cases  cited  on  that  subject  by  tbe  ap- 
pellant and  noticed  above,  they  are  not  in 
point.  In  all  of  them  it  appeared  that  the  in- 
jury was  caused  by  defects  or  dangers  which 
were  not  apparent  to  the  servant,  or  which 
would  not  have  been  apparent  to  him  if  he  had 
exercised  ordinary  care, — such  care  as  was 
consistent  with  the  dangers  incident  to  the  em- 
ployment. The  citation  from  7  Am.  &  Eng. 
Enc.  Law,  p.  830,  to  the  effect  that  "it  is  the 
duty  of  a  master,  not  only  in  the  first  instance 
to  make  reasonable  efforts  to  supply  his  em- 
ployees safe  and  suitable  machinery,  tools,  etc., 
but  also  thereafter  to  make  like  efforts  to  keep 
such  machinery,  etc.,  in  safe  and  serviceable 
condition,  and  to  that  end  he  must  make  all 
needed  inspections  and  examinations,"  and  2 
Bailey,  Personal  Injuries  relating  to  Master  & 
Servant.  §§  2619.  2620,  to  the  same  effect,  are, 
of  course,  accepted  as  the  law;  but  we  do  not 
think  that  acceptance  will  avail  the  respondent 
in  this  case,  for  the  reason,  as  we  before  inti- 
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mated,  that  these  tests  were  made  through  the 
linemeD  for  this  company.  The  same  rule  is 
aunounced  Id  Comben  v.  Belleville  Stone  Co.  59 
N.  J.  L.  226,  cited  by  appellaut.  where  it  is 
annouDced  that  the  rule  is  subject  to  the  Quali- 
fication that  the  servant  is  without  knowledge 
of  the  danger,  and  cannot  observe  and  acquire 
the  knowledge  in  the  exercise  of  ordinary  care 
in  the  employment.  This  qualification  of  the 
rule  runs  through  all  the  cases. 

The  respondent  alleges  in  his  complaint  that 
the  plaintiff  did  not  know,  and  by  the  exercise 
of  reasonable  care  could  not  have  known,  the 
fact  that  said  wire  was  charged  with  elec- 
tricity. By  this  allegation  he  recognized  the 
principle  of  law  which  we  have  just  enunci- 
ated, and  it  was  necessary  for  him  to  make 
this  fact  appear.    We  think,  from  an  investi- 


gation of  the  whole  case,  that  it  appears  fron» 
undisputed  testimony  that  plaintiflf  did  not  ex- 
ercise reasonable  care  in  the  investigation  of 
the  dangers  which  he  knew  were  incident  to- 
his  employment,  and  that  had  he  exercised 
such  care,  and  made  the  tests  which  reason- 
able prudence  would  have  dictated,  he  would 
have  had  knowledge  of  the  danger  which  be- 
set him. 

The  accident  was  unfortunate,  and  the  re- 
sult most  lamentable;  but,  with  our  view  of  the 
law  governing  the  case,  the  Judgment  must  he 
reverted,  and  the  cause  is  remanded  to  the 
lower  court,  with  instructions  to  dismiss  the 
same. 

Scott,  Ch.  J.,  and  Gordon,  Boa^iStand 
Anders,  JJ.,  concur. 
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*  1  •  In  the  abeenee  of  lef^att^e  enaet- 
ment,  a  Justice  of  the  peace  bas  do  authority  to 
determine  the  rate  of  f  reifirht  ohareres  of  a  rail- 
road corporation. 

8.  Althoiiffh  a  Jnstioe  of  the  peaee  has 
Jnrlsdietlon  of  eivll  actions  of  debt,  be 
exceeds  bis  leiritlmate  powers  whenever  he  ex- 
tends such  jurisdiction  to  include  matters  of 
controversy  or  causes  of  action  unknown  to  the 
common  law,  and  unauthorized  by  leffislatlve 
enactment. 

8*  Where  an  enactment  of  the  leg^la- 
tnre  which  authorised  such  canses  of 
action  has  been  repealed,  the  Jurisdiction 
of  the  Justice  of  the  peace  over  the  same  is  re- 
pealed therewith,  and  be  cannot,  under  the  pre- 
tense of  decidinir  whether  such  enactment  bas 
been  repealed  or  not,  take  Jurisdiction  of  such 
causes  of  action,  and,  if  he  does  so,  he  is  tniilty 
of  exoeedlnp  his  legitimate  powers,  subjectiner 
him  to  restraint  by  prohibition. 

4*  Under  pretense  of  determining  its 
Jnrisdietiont  an  inferior  tribunal  can- 
not nsnrp  a  Jurisdiction  which  is  denied  to  it, 
nor,  bavinir  Jurisdiction  of  the  subject-matter 
in  controversy,  abuse  or  exceed  its  legitimate 
powers. 

6.   The  Jurisdiction  of  inferior  tribunals 

is  fixed  by  law,  and  for  such  a  tribunal,  even 
though  in  good  faith,  to  extend  its  Jurisdiction 
beyond  the  limitations  of  law,  is  to  make  it 
guilty  of  usurpation  and  abuse  of  power. 
6*  In  all  oases  of  usurpation  and  abuse 
of  power,  when  the  inferior  <K»urt  has 
not  Jurisdiction  of  the  subject-matter  in 
controversy,  or,  having  such  Jurisdiction,  ex- 
ceeds its  legitimate  powers,  prohibition  now  lies 

*Head notes  by  Dent,  J. 


as  a  matter  of  right,  and  not  as  a  matter  of  sound 
Judicial  discretion. 
7*  Subsections  7*  8«  I  88c,  chap*  64,. 
Code  189 1,  as  to  classiflcation  of  freight  and 
rates  of  charges  therefor,  are  repealed  by  chap- 
ter 17,  Acts  189S. 

(Brannon,  P.,  dissents.) 

(April  }e,180a.) 

ERROR  to  the  Circuit  Court  for  Mercer 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  for 
an  alleged  overcharge  for  transporting  coal 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  W.  Reynolds  and  Johnston. 
&  Hale,  for  plaintiff  in  error: 

The  law  upon  which  Judji^ment  for  the  Pin- 
nacle Coal  Company  was  rendered  by  justice 
of  the  peace  W.  T.  Epperly  was  not  in  force, 
having  theretofore  been  repealed  by  the  act 
of  the  legislature  passed  February  16,  1895, 
and  approved  February  21,  1895;  and  the 
amount  of  the  judgment  being  less  than  $15^ 
the  Norfolk  &  Astern  Railwav  Company^ 
the  defendant  in  said  action »  had  no  remedy 
by  appeal,  certiorari,  or  otherwise  than  by 
writ  of  prohibition. 

The  entire  act  of  1895  shows  an  intention  to 
legislate  upon  the  whole  subject,  and  the  act 
does,  in  fact,  cover  the  whole  subject  regulat- 
ing the  freight  charges  to  be  made  by  common 
carriers  for  the  transportation  of  freights  within 
this  state,  and  was  Intended  as  a  substitute  for 
the  former  act.  The  later  act  is  so  complete 
as  to  contain  a  provision  to  secure  its  enforce- 
ment bv  fine  for  any  violation  of  its  provi- 
sions. It  is  not  dependent  In  any  particular 
upon  the  provisions  of  the  former  act. 

Where  the  legislature  has  by  an  act  covered 
the  whole  subject  under  consmeration  In  such 
manner  as  to  show  that  It  was  intended  that 
the  later  act  shall  be  a  substitute  for  the  former, 
the  former  act  is  repealed  by  implication,  not- 


NOTB.— In  connection  with  the  discussion  in  the  I  to  Hovey  v.  Elliott  (N.  T.)  38  L.  R.  A.  440,  In  which 
present  case  as  to  the  want  of  jurisdiction  in  a  case   is  considered  the  Jurisdiction  of  a  oourt.to  render 
which  is  based  on  a  repealed  statute,  see  the  noU  1  a  decision  which  is  unconstitutional. 
41L.  R  A. 


189S. 


Norfolk  &  Wbbtbrn  Railway  Co.  v.  Pinkaclb  Coal  Co. 


415- 


witbstandiDg  the  two  acts  may  not  be  repug- 
nant in  all  tbe  parts. 

King  v.  CorneU,  106|U.  8.  395,  27  L.  ed.  60; 
Red  Rock  v.  Henrp,  106  U.  6.  596,  27  L.  ed. 
251;  United  States  v.  Glaflin,  97  U.  8.  646,  24 
L.  ed.  1082;  Philadelphia  v.  Kates,  150  Pa.  80; 
Philadelphia  v.  Congers,  150  Pa.  85;  Totten  v. 
Nighbert.  41  W.  Va.  801;  Herron  v.  Car«>»,  26 
W.  Va.  62. 

If  the  coexistence  of  two  sets  of  affirmative 
provisions  would  be  destructive  of  the  object 
for  which  the  later  set  was  passed,  or  if  the 
same  right  would  be  made  dependent  on  con- 
flicting conditions,  the  earlier  set  will  be  im- 
pliedly repealed  by  the  later. 

28  Am.  &  Eng.  £nc.  Law,  p.  485. 

The  justice  had  no  jurisdiction  of  the  action, 
as  it  was  statutory  and  proceeded  upon  a  stat- 
ute which  had  been  repealed.  In  pronounc- 
ing judgment  against  the  Norfolk  &  Western 
Railway  Company  he  made  a  new  creature  in 
the  law  and  created  an  action  existing  neither 
at  the  common  law  nor  by  statute  of  West 
Virginia. 

Bodley  v.  Archibald,  88  W.  Va.  229. 

Under  §  1,  chap.  110,  of  the  Code  of  West 
Virginia  of  1891,  a  writ  of  prohibition  lies  as  a 
matter  of  right  in  all  cases  of  usurpation  and 
abuse  of  power  when  the  inferior  court  has 
not  jurisdiction  on  the  subject-matter  in  con- 
troversy, or,  having  such  jurisdiction,  exceeds 
its  legitimate  powers. 

This  court  has  never  hesitated  to  grant  the 
writ  of  prohibition  in  any  case  where,  as  in 
the  case  at  bar,  a  justice  of  the  peace  or  other 
inferior  tribunal  has  exceeded  his  or  its  legit- 
imate powers,  and  there  is  no  other  rem^y 
for  the  aggrieved  party. 

MeConiha  v.  Guthrie,  21  W.  Va.  184;  En- 
sign Mfg.  Co.  V.  CarroU,  80  W.  Va,  532;  Wood 
County  Ct.  v.  Boreman,  84  W.  Va.  SQ2;  Wilkin- 
son V.  Hoke,  89  W.  Va.  403. 

In  other  states,  where  there  was  no  such 
broad  and  wise  legislation  as  exists  in  West 
Virginia,  the  courts  have  nevertheless  inter- 
fered in  proper  cases,  either  where  there  was 
no  jurisdiction  in  the  inferior  tribunal,  or 
where  there  was  jurisdiction,  but  the  inferior 
tribunal  had  gone  beyond  its  legitimate  power. 

Appo  V.  People,  20  N.  Y.  581;  Sweet  v.  Bvl- 
bert,  51  Barb.  812;  Baldwin  v.  Cooleg,  1  8.  C. 
N.  8.  256;  People,  Biggins,  v.  McAdam,  22 
Hun,  559;  Long  v.  San  Francisco  City  dt  County 
Super.  Ct.  102  Cal.  449;  State,  St.  Louis.  K.  <Jt 
N.  W.  R.  Co.,  V.  Withrow,  138  Mo.  500;  St. 
Louis,  K.  &  S.  R.  Co.  v.  Wear,  185  Mo.  230,  88 
L.  R.  A.  841. 

In  a  proper  case  for  prohibition  the  want  of 
jurisdiction  or  the  excess  of  power  by  the  in- 
ferior tribunal  may  be  made  to  appear  by  the 
averment  and  proof  of  facts  dehors  the  record 
of  the  proceedings  before  such  inferior  tri- 
bunals. 

Bodley  v.  Archibald,  88  W.  Va.  229. 

Dent*  J.,  delivered  the  opinion  of  the 
court: 

The  case  of  the  Norfolk  &  Western  Railway 
Company  against  the  Pinnacle  Coal  Company 
and  others  presents  but  a  single  important 
question,  and  this  is:  When  the  legislature 
enacts  a  statute  fixing  a  maximum  rate  of 
freight  charges  for  railroad  companies,  and 
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afterwards  repeals  such  enactment,  has  a  jus- 
tice of  the  peace  the  jurisdiction,  under  the 
pretense  of  deciding  whether  such  enactment 
has  been  repealed,  to  take  cognizance  of  causes 
of  action  arising  thereunder,  hold  such  law 
still  in  force,  and  render  judgment  against  al- 
leged offending  railroad  companies  for  over- 
charge of  freight?  Our  statute  greatly  simpli- 
fles  the  common- law  remedy  of  prohibition. 
It  is  as  follows  (Code.  S  1,  chap.  110):  *'The 
writ  of  prohibition  shall  lie,  as  a  matter  of 
right,  in  all  cases  of  usurpation  and  abuse  of 
power  when  the  inferior  court  has  not  jurisdic- 
tion of  the  subject-matter  in  controversy,  or, 
having  such  jurisdiction,  exceeds  its  legitimate 
powers."  Two  important  changes  are  made 
in  the  common  law:  (1)  The  writ  Is  no  longer 
a  matter  of  sound  discretion  but  a  matter  of 
right;  (2)  it  lies  in  all  proper  cases,  whether 
there  is  other  remedy  or  not.  Prior  to  this- 
enactment,  which  bears  date  in  1882,  it  was 
recognized  as  a  concurrent  remedy  with  appeal, 
writ  of  error,  etc. ,  only  to  be  resorted  to,  how- 
ever, when  such  other  writs  were  inadequate. 
Swinburn  v.  Smith,  15  W.  Va.  501;  High. 
Extr.  Legal  Rem.  §§  770, 771;  People,  Duehen- 
eau,  V.  House,  4  Utah,  869;  People,  Tearian,  v. 
Spiers,  4  Utah,  885.  These  two  Utah  cases 
hold  that  when  a  justice  is  proceeding  to  try 
a  case  of  which  he  has  no  jurisdiciion,  prohi- 
bition is  the  proper  remedy,  although  an  appeal 
would  lie,  as  tbe  latter  is  neither  a  speedy  nor 
adequate  remedy.  The  reason  why  it  is  given 
as  a  concurrent  remedy  at  common  law  is 
found  in  High,  Extr.  Legal  Rem.  §  765:  "Nor 
is  it  a  writ  or  right,  granted  ex  debito  justitia, 
but  rather  one  of  sound  judicial  discretion,  to 
be  granted  or  withheld  according  to  the  cir- 
cumstances of  each  particular  case."  Th& 
statutes  of  some  other  states,  notably  Califor- 
nia, preserve  the  common-law  doctrine  intact 
,by  the  addition  of  the  words  where  there  "is 
not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law."  Cal.  Code  Civ 
Proc.  ^§  1102,  1108.  Our  statute  contains  no 
such  words  of  limitation  for  the  better  reason 
that  the  legislature  recognized  the  fact  that  in 
cases  of  usurpation  of  denied  or  abuse  of  con- 
ceded power  on  the  part  of  an  inferior  tribunal 
prohibition  alone  would  furnish  a  plain,  speedy, 
and  adequate  remedy,  as  it  acts  directly  on  the 
tribunal  as  well  as  the  litigant.  A  ppeal\  writs 
of  error,  and  certiorari  do  not  directly  reach 
and  cure  the  evil,  for  the  reason  that  it  may  be- 
come chronic,  epidemic,  and  highly  damaging 
before  these  ordinary  writs  may  be  made  ef- 
fective. In  cases  of  mere  error,  irregularity, 
or  mistake,  however  gross,  prohibition  does  not 
lie;  not  because,  as  Is  oftentimes  erroneously 
stated,  there  exist  other  adequate  remedies,  or 
such  remedies  are  inhibited,  but  for  the  reason 
that  there  has  been  no  usurpation  or  abuse  of 
power.  In  all  cases  within  the  purview  of  the 
statute,  prohibition  lies  as  a  matter  of  right 
without  regard  to  other  remedies.  In  applica- 
tions for  prohibition  under  tbe  statute,  the  only 
important  question  for  inquiry  is  as  to  whether 
the  inferior  tribunal  is  guilty  of  * 'usurpation 
and  abuse  of  power"  beyond  its  jurisdiction, 
or,  having  jurisdiction  of  the  subject-matter, 
has  it  exceeded  its  "legitimate  powers?"  An 
aflSrmative  answer  grants  the  writ  as  a  matter 
of  right,  while  a  negative  answer  refuses  it,. 
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thoagb  the  applicant  be  bereft  thereby  of  all 
rem^v.  In  the  present  case,  if  the  justice  had 
jurisdiction  of  the  matter  in  controversy,  and 
did  not  exceed  his  legitimate  powers,  the  writ 
must  be  denied;  otherwise  it  issues  as  a  matter 
of  right,  without  regard  to  other  remedies. 
Acconiing  to  law,  constitutional  and  statutory, 
a  justice  of  the  peace  is  given  jurisdiction  of  all 
civil  actions  except  where  the  amount  claimed, 
exclusive  of  interest  and  costs,  exceeds  $800, 
or  the  title  to  real  estate  is  involved,  or  the  ac- 
tion is  for  false  imprisonment,  malicious  prose- 
^cution,  slander,  verbal  or  written,  breach  of 
marriage  contract,  or  seduction.  This  includes 
all  actions  for  the  recovery  of  money  when  such 
recovery  is  authorized  by  common-law  or  stat- 
utory enactment.  And  it  impliedly  follows 
that  he  has  no  jurisdiction  of  any  cause  of  ac- 
tion unknown  at  common  law,  and  not  author- 
ized by  statute.  The  legislature  has  the  right 
to  create  new  causes  of  action  for  the  recovery 
of  money,  but  a  justice  of  the  peace  has  not, 
and  when  he  attempts  to  create  a  new  cause  of 
action  he  usurps  legislative  functions,  and,  if 
he  illegally  extends  a  certain  class  of  actions 
within  his  jurisdiction  to  include  a  new  cause 
of  action  of  his  own  creation,  he  is  guilty  of 
exceeding  his  legitimate  powers.  Nor  can  be 
excuse  himself  by  -claiming  that  he  acted  in 
good  faith  in  accordance  with  the  law,  as  he 
understood  it,  and  bad  the  right  to  decide  it; 
for  it  is  not  a  question  of  go(^  faith  or  honest 
purpose,  but  of  excess  of  legitimate  powers, 
and  usurpation  of  jurisdiction  over  a  subject- 
matter  of  which  the  law  gives  him  no  control, 
and  ignorance  of  law  is  no  justification  there- 
for. In  every  case  of  usurpation  or  abuse  of 
power  the  inferior  tribunal  always  determines 
jurisdiction  in  its  own  favor,  and,  so  with  ex- 
cess of  legitimate  power,  and.  if  its  holding 
affords  the  criterion  to  go  by,  there  could  never 
be  any  justification  for  the  writ  of  prohibition; 
but  it  is  because  such  court  erroneously  deter- 
mines its  own  jurisdiction  that  the  writ  issues. 
High,  Extr.  Legal  Rem.  §  780.  It  always  ^oes 
against  a  judicial  tribunal  and  judicial  action, 
and  not  that  which  is  merely  ministerial.  A 
court  that  usurps  jurisdiction  only  errs,  but  its 
•error  is  of  such  a  grievous  nature  as  to  call  for 
prompt  redress  from  a  supervising  tribunal. 
The  statute  uses  the  language  "subject-matter 
in  controversy."  What  is  the  subject-matter 
in  controversy  abut  the  cause  of  action  in  this 
case, — • 'overcharges ;tof  freight?"  The  mere 
money  demand  is  neither  the  cause  of  action 
nor  the  subject-matter  of  controversy.  It  is 
simply  the  measure  of  damages.  While  the 
controverted  fact  is  the  right  of  the  railroad 
company  to  fix  its  freight  charges.  This  is  a 
right  that  can  only  be  taken  away  from  it  by 
reasonable  legislative  enactment.  And  if  the 
maximum  fixed  by  the  legislature  is  unreason- 
■ably  low,  the  enactment  has  been  lately  held, 
in  a  case  not  yet  reported,  by  the  Supreme 
Court  of  the  United  States,  to  be  void,  as  de- 
priving the  company  of  its  property  without 
due  process  of  law.  Smyth  v.  Ames,  109  U. 
S.  466, 42  L.  ed.  819.  The  question  of  the  con- 
stitutionality of  the  act  under  consideration 
could  not  now  be  raised,  since  it  has  been  re- 
pealed. And  yet  a  right  which  is  denied  to  a 
state  legislature  is  claimed  to  be  within  the 
Jurisdiction  of  a  justice  of  the  peace.  In  short, 
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that  he  is  clothed  with  the  power  to  say 
when  the  charges  of  a  railroad  company  are 
reasonable,  simply  because  he  has  jurisdiction 
of  money  demands,  and,  if  the  amount  for 
which  he  gives  judgment  is  less  than  that  for 
which  an  appeal  lies,  the  company  is  without 
remedy.  This  would  be  nothing  less  than  le- 
gal robbery.  The  action  of  the  justice  is  jus- 
tified under  the  color  of  law.  A  repealed  stat- 
ute is  as  though  it  never  existed,  and  does  not 
furnish  color  of  law  any  more  than  if  it  had 
never  been  enacted.  The  only  color  of  law 
the  justice  has  is  his  own  opinion.  Nor  does 
prohibition  lie  until  this  opinion  takes  the  form 
of  a  judgment.  It  is  said  in  High,  Extr.  Legal 
Rem.  §  780:  **When  it  does  not  appear  that 
the  tribunal  against  which  the  writ  is  sought 
has  entertained  jurisdiction  of  the  matter  in 
controversy,  or  that  it  has  done  any  act  show- 
ing an  intention  so  to  do,  the  relief  will  be  de- 
nied, since  it  is  not  to  be  presumed  that  such 
tribunal  will  act  in  a  matter  over  which  it  has 
no  jurisdiction."  The  justice  must  first  err  in 
his  decision  before  he  can  be  prohibited.  Er- 
rors in  excess  of  legitimate  powers  or  abuse  of 
jurisdiction  are  subject  to  prohibition,  but  er- 
rors of  judgment  in  the  proper  trial  of  a  matter 
within  juriSliction  are  not,  such  as  insufllciency 
of  process  or  service,  or  statement  of  cause  of 
action,  weight  of  evidence,  or  regularity  or 
form  of  judgment,  or  necessary  rulings  during 
the  progress  of  the  trial,— non jurisdictional. 
It  is  said  in  High,  Extr.  Legal  Rem.  g  767: 
"In  the  exercise  of  the  jurisdiction  by  prohibi- 
tion it  is  important  to  distinguish  between  the 
nature  of  the  action  which  it  is  sought  to  pro- 
hibit, and  the  sufflciencj^  of  the  cause  of  action 
as  stated  in  the  proceedings  in  the  pending  liti- 
gation. The  nature  of  the  action  itself  deter- 
mines the  jurisdiction  of  the  court  over  the 
subject-matter,  regardless  of  the  suflScien cy  of 
its  presentation  or  statement.  If,  therel^ore, 
the  action  is  of  such  a  nature  as  to  fall  within 
the  jurisdiction  of  an  inferior  court,  prohibition 
will  not  lie  merely  because  of  insufficiency  in 
the  statement  of  the  cause  of  action  in  the 
pleadings,  or  because  of  insufficient  proof  to 
sustain  the  cause  of  action  as  stated."  There 
is  a  vast  difference  between  statin j^  a  good  cause 
of  action  imperfectly  and  stating  an  illegal 
cause  or  ground  of  action.  In  the  former  case 
the  justice  would  have  jurisdiction,  and  in  the 
latter  case  he  would  not  have,  except  to  deny 
the  want  thereof;  and  the  claim  that  he  assumed 
jurisdiction  in  good  faith  in  ignorance  of  law 
would  not  excuse  him.  A  justice  of  the  peace 
manufactures  jurisdiction  for  himself  just  as 
much  where  he  creates  new  causes  of  action 
unknown  to  the  common  law,  and  unauthor- 
ized by  statute,  as  where  he  separates  a  claim 
beyond  his  jurisdiction  into  several  causes  of 
action  within  his  jurisdiction.  BodUy  v.  Archi- 
bald, 38  W.  Ya.  229.  In  the  latter  case  strict 
justice  may  be  done,  though  the  justice 
act  erroneously  in  assuming  cognizance  of 
such  actions,  but  in  the  former  he  cannot  do 
justice  otherwise  than  by  denying  jurisdiction. 
For  these  reasons  the  judgment  of  the  Circuit 
Court  is  retersed,  and  the  writ  of  prohibition 
as  prayed  for  is  awarded.* 

*Tbat  subsections  7,  8,  S  82e,  chap.  54,  Code  lfl91« 
as  to  classification  of  freight  and  rates  of  charge. 
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Brannon,  P.,  dissenting: 
Ad  action  was  brought  by  the  Pinnacle  Coal 
Company  against  the  Norfolk  &  Western  Rail- 
road Company  before  a  justice  of  Mercer 
«ounty  to  recover  for  overcharge  for  carriage 
of  coal  from  Brarowell  to  Blueleld,  a  distance 
of  13  miles,  and  ludgment  was  rendered  for 
plaintiff  for  $11.67  and  costs,  and  then  the 
•defendant  applied  to  the  circuit  court  for  a 
writ  of  prohibition  to  prohibit  the  justice 
from  carrying  the  judgment  into  execution, 
and.  a  rule  having  issued  to  show  cause 
why  such  prohibition  should  not  be  award- 
ed, upon  demurrer  to  the  petition  and  mo- 
tion to  discharge  the  rule,  the  rule  was  dis- 
charged, thus  refusing  the  writ  of  prohibition. 
The  right  of  plaintiff  to  recover  depends  upon 
whether  the  rate  of  charge  on  coal  is  to  be  un- 
der subsection  8,  §  82c,  chap.  54,  p.  562.  Code 
1891.  or  under  §  2,  chap.  17,  Acts  1895;  and 
that  depends  on  the  question  whether  the  act 
•of  1895  repeals  said  Code  provision  as  to  freight 
charge.  I  regard  it  as  a  question  of  repeal  by 
implication,  although  counsel  argues  that  it  is 
not,  but  is  an  express  repeal,  because  the  later 
act  contains  the  clause,  *'A1I  acts  and  parts  of 
acts  which  conflict  with  any  of  the  provisions 
of  this  act  are  hereby  repealed;"  but  as.  to 
apply  this  clause,  we  must  first  determine  that 
4iie  prior  act  does  conflict  with  the  later,  such 
'Conflict  would  work  a  repeal  by  implication 
binder  general  principles  of  construction  with- 
out that  clHUse.  The  inconsistency  between 
the  acts  must  be  clear,  so  that  the  two  can- 
not each  be  executed,  to  work  repeal  by 
implication.  Sturm  v.  Fleming,  81  W.  Va. 
701. 

The  subjects  covered  by  the  Code  are  the 
dassiflcalion  of  the  various  articles  of  freight 
and  the  charges  thereon,  and  these  are  the  sub- 
jects dealt  with  by  the  act  of  1895,  and  there- 
fore the  matter  seems  to  fall  under  the  doctrine 
referred  to  in  State  v.  Mnes,  38  W.  Va.  186. 
that  **a  subsequent  statute  revising  the  whole 
subject  matter  of  a  former  one  and  evidently 
intended  as  a  substitute  for  it,  though  it  con- 
tains no  express  words  to  that  effect,  must,  on 
principles  of  law  as  well  as  in  reason  and  com- 
mon sense,  operate  a  repeal  of  the  former  law." 
Bee  Totten  v.  Niyhhert,  41  W.  Va.  801;  Red 
Soek  V.  Henry,  106  U.  8.  596,  27  L.  ed.  251. 
I  repeat  that  these  two  laws  make  full  and  am- 
ple provision  upon  two  subjects,  and  the  only 
two  they  deal  with, — that  is.  classiflcation  for 
the  purpose  of  charge  for  transportation  of  all 
articles  of  freight,  and  the  rates  of  such  charee. 
Said  subsection  7.  ^  S2e,  chap.  54,  of  the  Code. 
^ays  that  ''goods,  merchandise,  and  all  other 
kinds  of  prop)erty  shall  be  classified,  for  the 
purpose  of  transportation,  as  follows";  then 
enumerating  a  large  number  of  articles  in  vari 
ous  classes,  and  providing  for  unenumerated 
articles,  plainly  covering  all  articles  transpor- 
table. The  act  of  1895  is  just  as  wide,  as  it 
commands  *'a  general  classification  of  goods, 
merchandise,  and  all  other  kinds  of  property 
for  the  purpose  of  transportation."  Now, 
turn  to  the  subject  of  charges.    The  Code,  in 


are  repealed  by  chapter  17.  Acts  18B6,  is  too  plain 
for  anrument,  for  they  are  iDOODSlsteot  there- 
with, and  expressly  repealed  by  i  6  of  said  last- 
named  act.  As  to  this,  see  Judge  Brannon'B  dis- 
senting opinion. 
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subsection  8,  says  that  all  railroad  corporations, 
according  to  the  classification  in  subsection  7, 
shall  be  limited  to  certain  charges,  covering 
the  whole  field  of  charge.  The  act  of  1895.  in 
^  2,  does  the  same,  providing  for  a  tariff  of 
ratea  on  all  the  articles  classified  under  §  1. 
Therefore  I  repeat  that  both  statutes  deal  with, 
and  contain  complete  provision  for,  classifica- 
tion and  chjirges  on  all  subjects  capable  of 
transportation,  and  thus  the  rule  of  law  above 
specified  applies.  Are  these  acts  inconsistent 
with  each  other?  They  are  irreconcilably  so. 
Both  provide  for  classification,  but  while  the 
Code  itself  made  that  classification,  the  act  of 
1895,  while  likewise  requiring  a  classification, 
says  the  railroad  company  or  other  carrier  shall 
make  it,  but  so  make  it  as  to  conform  to  the 
classification  in  general  use  on  that  railroad  for 
interstate  transportation  under  the  act  of  Con- 
gress known  as  the  interstate  commerce  act  of 
Februarv  4, 18S7.  This  was  done  to  harmon- 
ize the  classiflcation  of  articles  of  transporta- 
tion within  this  state  with  the  classification 
used  on  the  same  road  for  freight  shipped  trom 
points  in  this  state  to  i>oints  in  other  states,  or 
from  other  states  to  points  in  this.  Thus,  the 
act  of  1895  does  not  itself  make  a  classiflcation, 
whereas  the  Code  did. 

Next  as  to  charges.  The  Code  itself  flxes  a 
maximum  rate  per  ton  per  mile,  varying  ac- 
cording to  distance  by  sections  of  60  miles,  the 
charge  diminishing  for  each  50  miles  of  trans- 
portation, and  varying  also  with  classification, 
articles  in  one  of  the  several  classifications  be- 
ing inflexibly  charged  a  different  rate  from 
those  in  another  classiflcation.  The  act  of  1895 
requires  the  road  to  be  cut  up  into  sections  of 
10  miles,  contemplating  that  rates  may  be  made 
to  vary  according  to  distance.  The  rates  are 
to  be  fixed  by  the  company;  and  this  act  does 
not.  like  the  Code,  say  just  what  rates  shall  be 
charged,  only  saying  that  the  average  rate  for 
all  classes  of  freight  under  the  classiflcation 
directed  by  the  act  shall  not  exceed  flve  cents 
per  ton  per  mile,  except  that  coal  and  some 
other  articles  named  shall  not  exceed  three 
cents.  Thus,  different  rates  from  those  in- 
flexibly flxed  by  the  Code  itself  may  be  charged 
on  the  same  articles.  Thus  the  classiflcation 
under  the  two  acts  may  be  different,  articles 
under  one  class  in  the  Code  falling  in  another 
under  the  later  act;  and  the  length  of 
sections  measuring  the  charge  are  actually  dif- 
ferent, and  the  charges  may  be  different.  They 
cannoi  both  boexist  and  be  executed  without 
jar  and  confusion.  The  act  of  1895  plainly  re- 
peals and  takes  the  place  of  said  Code  provi- 
sion as  to  classification  of  articles  of  freight  and 
the  chsrges.  The  justice  applied  the  wrong 
law  to  the  case  before  him,  and  gave  a  judg- 
ment unwarranted  by  law.  It  was  error  of 
law. 

But  does  prohibition  lie  to  prohibit  the  en- 
forcement of  this  judgment?  I  think  not.  It 
is  urged  that  no  appeal  lies,  nor  certiorari,  and, 
if  prohibition  is  not  granted,  there  is  no  re- 
dress. That  is  so.  The  law  says  that,  unless 
the  amount  in  controversy,  exclusive  of  inter- 
est and  costs,  exceeds  $15.  no  appeal  shall  lie. 
The  law  thus  says  that  public  policy  demands 
the  close  of  litigation  with  the  first  judgment 
in  small  matters,  no  matter  how  gross  the  er- 
ror.   In  such  case,  we  do  not  look  at  the  de- 
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free  of  error  in  the  judgment.  The  legislature 
as  in  this  instance  applied  the  maxim  De 
minimis  non  curat  lex  (concerning  very  small 
things  the  law  has  no  care).  Counsel  endeav- 
ors to  bring  the  case  under  the  old  rule  that 
prohibition  lies  where  the  inferior  court  has  no 
jurisdiction,  and  bases  this  position  on  the  the- 
ory that  the  action  was  a  statutory  one.  and 
the  statute  to  sustain  it  had  been  repealed. 
The  action  was  not  statutory.  It  was  in  nature 
an  action  of  assumpsit  for  money  had  and  re- 
ceived,  an  action  to  recover  money.  True, 
the  statute  ffxed  the  rate  of  charge,  and  for  ex- 
oessive  charge  gave  action,  and.  if  there  had 
been  no  statute  to  fix  charges,  there  would  be 
DO  action.  In  no  other  sense  is  it  a  statutory 
action.  If  there  had  been  no  statute  fixing 
rate,  and  yet  an  action  had  been  brought  for 
overcharge,  you  would  not  say  it  was  a  statu- 
tory action.  It  would  simply  be  a  common-law 
action  for  the  recovery  of  money  on  insuffi- 
cient ground  to  warrant  judgment.  So  the  re- 
peal of  the  statute  made  the  action,  in  nature, 
lust  such  an  action.  I  do  not  see  how  it  can 
be  said,  when  a  man  brings  a  suit  in  any  court 
basing  his  claim  on  a  statute  claimed  by  him 
to  be  in  force,  in  a  court  which  would  have 
jurisdiction  if  it  were  still  in  force,  and  it  is 
finally  decided  that  the  law  was  repealed,  that 
the  court  proceeded  without  jurisdiction.  It 
proceeded  without  valid  cause  of  action,  but 
within  its  jurisdiction.  Who  would  say  that 
in  Curran  v.  Owens,  15  W.  Va.  208,  an  action 
by  a  wife  to  recover  damages  for  the  sale  of 
liquor  to  her  husband,  the  circuit  court  had  no 
jurisdiction  because  of  the  repeal  of  the  statute 
on  which  alone  the  action  rested  ?  The  ques- 
tion of  a  repeal  of  a  law  is  a  nice  question  of 
law  oftentimes:  and  if,  when  held  to  have  been 
repealed,  the  whole  thing  is  void  because  of 
want  of  jurisdiction,  vital  principles  would  be 
reversed.  You  may  as  well  say  that  when  an 
action  is  based  on  the  existence  of  a  fact,  and 
it  is  disproved,  there  is  no  jurisdiction.  So 
where  the  action  is  predicated  upon  the  sup- 
posed continued  existence  of  a  statute  or  rule 
of  law  decided  by  the  court  in  the  end  not  to 
exist  There  is  jurisdiction  nevertheless.  The 
contention  of  counsel  fails  to  discriminate  be- 
tween want  of  jurisdiction  and  want  of  cause 
of  action. 

It  has  been  often  laid  down  that  no  prohi- 
bition lies  as  for  want  of  jurisdiction,  if  the 
court  has  jurisdiction  of  cases  of  the  same  gen- 
eral nature,  unless  it  abuses  its  jurisdiction  by 
exceeding  its  legitimate  powers.  Mere  error 
or  irregularity  of  the  court  in  its  rulings,  as 
holding  there  is  cause  of  action  to  sustain  a 
judgment  when  there  is  not,  will  not  call  for 
prohibition,  but  it  must  be  redressed  by  appeal 
or  writ  of  error.  Wood  County  Ct.  v.  Bore- 
man,  84  W.  Va.  362;  Fleming  v.  KanawJia 
County  Ct.  Comrs.  81  W.  Va.  608.  In  this 
connection  I  put  the  proposition  that,  as  pro- 
hibition does  not  lie  where  an  appeal  will  lie, 
and  as,  if  this  judgment  had  been  $15,  an  ap- 
peal would  lie,  so,  as  it  is  less,  it  does  not  lie; 
in  other  words,  the  nature  of  the  question  as 
to  the  application  of  the  writ  of  prohibition  is 
the  same  where  the  judgment  Is  under  as  where 
it  is  over  the  amount  of  $15.  The  amount 
does  not  ^ive  character  to  the  judgment. 

The  railroad's  counsel  would  also  put  the 
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right  to  prohibition  on  g  1,  chap.  HO.  Code^ 
giving  prohibition  both  where  the  court  has  no- 
jurisdiction  and  where,  having  jurisdiction, 
'  'it  exceeds  its  legitimate  power."  I  think  thia- 
latter  clause  does  not  enlarge  the  scope  of  the 
writ,  and  is  only  declaratory  of  the  common- 
law  oflSce  of  the  writ.  This  clause  that  the 
writ  lies  where  the  court  "exceeds  its  legiti- 
mate power"  cannot  be  used  to  extend  the  writ 
to  every  case  of  mere  error.  It  must  amount 
to  an  abuse  or  usurpation  of  power,  where  the- 
court,  in  exercising  lawful  jurisdiction,  does 
some  collateral  act,  which  under  no  circum- 
stances it  could  do;  not  where  it  simply  mis- 
takes a  bad  for  a  good  cause  of  action  in  law. 
Notice  that  the  section  does  not  merely  give  the 
writ  where  the  court  ''exceeds  its  legitimate 
powers,"  but  tells  what  it  means  by  exceeding^ 
its  powers,  saying  that  the  excess  must  amount 
to  "usurpation  and  abuse  of  power,"  as  it 
opens  by  givin^^  the  writ  in  cases  of  "usurpa- 
tion of  power"  in  those  instances  where  there 
is  no  jurisdiction  at  all,  or  where,  if  there  is, 
the  court  exceeds  its  power  so  far  that  there  ia- 
no  color  of  law  for  it,  but  it  amounts  to  "usur- 
pation or  abuse  of  power."  It  is  important  to- 
note  those  words  when  construing  the  words- 
"exceeds  its  legitimate  powers."  I  see  that  as- 
far  back  as  Blackstone  the  law  gave  prohibition, 
not  only  where  the  court  had  no  jurisdiction  to 
entertain  a  case  at  all,  but  that  "if.  in  handlin/ap- 
matters  clearly  within  their  cognizance,  they 
transgress  the  bounds  prescribed  to  them  by 
the  laws  of  England,"  the  writ  lay.  3  61. 
Com.  p.  112.  This  was  the  law  before  our  act. 
19  Am.  &  Eng.  Enc.  Law,  p.  263.  Note  that 
the  Code  says,  "exceeds  its  legitimate  powers/'' 
meaning  doing  some  act  outside  the  court's 
power  as  set  by  law,  which  under  no  color  of 
law  pertinent  to  the  lawful  exercise  of  its  just 
power  it  could  do;  something  not  colorably 
sheltered  by  its  powers  in  the  case,  but  beyond 
them,  so  that  it  is  as  if  there  were  no  jurisdic- 
tion at  all.  Now,  mere  misjudgment  in  a  case 
is  not  an  excess  of  legitimate  power.  The 
mistaken  decision  as  to  the  validitj^  of  cause  of 
action  is  not  only  not  an  act  done  in  excess  of 
legitimate  power,  but  clearly  within  it;  for  the 
law  commands  the  court  or  justice  to  say 
whether  the  cause  of  action  is  in  law  good  or 
bad.  High,  Extr.  Legal  Rem.  §  767,  saysi 
"It  is  never  allowed  except  in  cases  of  a  usur- 
pation or  abuse  of  power.  ...  In  other 
words,  the  remedy  is  employed  only  to  re- 
strain courts  from  acting  in  excess  of  iheir 
powers,  and  if  their  proceedings  are  within 
the  limits  of  their  jurisdiction,  prohibition 
will  not  lie.  If,  therefore,  the  inferior  court 
has  jurisdiction  of  the  subjec^matter  in  con- 
troversy a  mistaken  exercise  of  that  jurisdic- 
tion or  of  its  acknowledged  powers  will  not 
justify  a  resort  to  the  extraordinary  remedy 
by  prohibition."  In  §  767a,  High  says : 
"The  nature  of  the  action"  is  the  test.  "If, 
therefore,  the  action  is  of  such  a  nature  as  to 
fall  within  the  iurisdiction  of  an  inferior  court 
prohibition  will  not  lie  merely  because  of  in- 
suflSciency  in  the  statement  of  the  cause  of  ac- 
tion in  the  pleadings,  or  because  of  insufiScient 
proof  to  maintain  the  cause  of  action  as  stated." 
That  is  just  this  case.  The  justice  was  bound 
to  decide  whether  there  was  in  law  sufficient 
cause  of  action  to  give  judgment;  in  fact  he 
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could  not  possibly  exercise  his  plain  jurisdic- 
tion without  deciding  that  matter;  and  to  saj^ 
that  in  so  deciding  he  "exceeded"  bis  "legiti- 
mate powers"  is  utterly  untenable.  He  did  just 
that  which  the  law  commanded  him  to  do— -de- 
cided the  case,  doing  nothing  outside  his  pow- 
ers. He  only  erred.  Buskirk  ▼.  Cabell  County 
Circuit  Ct,  Judge,  7  W.  Va.  91.  upholds  this 
doctrine,  saying:  "Prohibition  can  only  be 
interposed  in  a  clear  case  of  excess  of  jurisdic- 
tion on  the  part  of  some  inferior  judicial 
tribunal.  Where  the  matter  is  clearly  within 
the  jurisdiction  of  the  inferior  court,  a  mere 
error  in  the  proceedings  may  be  ground  of  ap- 
peal or  review,  but  not  prohibition."  In  Me- 
Coniha  v.  Guthrie,  21  W.  Va.  134,  decided 
tinder  this  act  now  cited  to  sustain  this  appli- 
cation, the  doctrine  is  held  that  there  must  be 
in  the  proceedings  something  done  which 
"clearly  exceeds  its  legitimate  powers  in  some 
collateral  matter  arising  in  the  cause  over 
which  it  has  no  authority;  but  unless  it  has  so 
exceeded  its  authority  on  an  application  for 
*  such  writ  the  court  will  not  Inquire  whether  it 
has  decided  right  or  not."  It  further  says: 
''The  inferior  court  .  .  .  has  the  right  and 
authority  to  determine  whether  or  not  it  has 
acquired  jurisdiction  of  the  particular  case 
.  .  .  and  any  error  committed  in  that  regard 
will  not  be  an  excess  or  abuse  of  its  jurisdic- 
tion, but  an  error  in  adjudicating  a  matter 
within  its  legitimate  authority."  I  do  not  see 
that  the  MeConiha  Case,  or  any   of  the  cases 


since  the  enactment  in  1881  of  the  act  in  ques- 
tion, tend  to  stretch  the  writ  of  prohibition  to 
what  is  really  nothing  but  mere  error  or  irreg- 
ularity. Frequent  are  the  applications  to  this 
and  other  courts  to  do  so,  and  I  have  said  so 
much  on  the  subject  for  that  reason,  though 
well  I  know  the  subject  has  been  hitherto  f  ufl^ 
discussed.  In  McCaniha  v.  Outhrie  a  prohibi- 
tion was  allowed  where  there  was  jurisdiction, 
but  the  court  was  condemning  land  which  the 
law  prohibited,  and  it  was  adjudged  an  act  in 
excess  of  authority,  and  placed  on  that  ground. 
In  ^Silkinson  v.  Hoke,  89  W.  Va.  408.  the  cir- 
cuit court  rendered  a  judgment  where  the 
statute  prohibited,  audit  was  held  to  be  acting 
in  excess  of  its  legitimate  power,  which  is  given 
as  the  ground  of  decision.  The  defendant 
company  seeks  by  prohibition  to  reverse  a  re- 
covery so  small  that  statute  law  in  Code,  chap. 
50,  §  168,  and  chapter  110,  §  2,  enacts  that  it 
shall  be  final  and  irreversible,  even  though 
wrong;  but  we  cannot  allow  this.  In  my 
judgment,  the  decision  in  this  case  takes  from 
the  justices'  courts  a  jurisdiction  plainly  given 
by  the  Constitution  to  entertain  an  action  of 
assumpsit  for  money  overcharged  by  a  railroad 
for  freight.  So  a  circuit  court  would  not  have 
jurisdiction.  This  decision  says  there  must  be 
a  statute  to  give  justices  power  to  fix  railroad 
rates.  The  Constitution  and  statute  already 
give  the  power,  not  to  **flx"  in  the  first  instance 
but  to  decide  whether  those  charged  in  a  given 
instance  are  unlawful. 


WISCONSIN  SUPREME  COURT. 


W.  H.  STACY  et  aX.,  Appts., 

V. 

Thomas  LABELLE,  Hespt. 


(. 


.Wis.. 


.) 


An  action  a^fainst  an  Indian  belong^^ 
to  a  tribe  and  a  particular  reservation, 
brought  on  contract  in  favor  of  a  white  man,  is 
within  the  jurisdiction  of  a  state  court,  in  the 
absence  of  any  Federal  statute  or  treaty  to  the 
contrary. 

(May  8, 1898.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Shawano  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  contract  price  of  certain  goods  sold 
and  delivered  by  plaintiffs  to  defendant  who 
claimed  that  he  was  an  Indian  over  whom  the 
state  court  had  no  jurisdiction.  Eeversed, 
The  facts  are  stated  in  the  opinion. 
3tr.  F.  M.  Onemaey*  with  Mr.  En^ene 
n.  Wescott,  for  appellants: 

There  is  no  statute  depriving  state  courts  of 
jurisdiction  over  Indians  in  civil  cases. 

The  only  statute  at  all  referring  to  such  ju- 
risdiction is  §  2126,  U.  S.  Stat.  1878. 

There  is  no  provision  regulating  making  of 
contracts  with  Indians  in  these  statutes,  ex- 
Norm.— For  Jurisdiction  over  crimes  by  or 
against  Indians,  see  note  to  State  v.  Oampbell 
/Mlnn.)21L.B.A.l(». 
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cepting  §§  2103  and  2104,  and  these  sections 
have  been  definitely  decided  to  refer  simply  to 
contracts  for  services  to  Indians  relative  to 
their  lands  or  claims  against  the  United  States. 

Rev.  Stat.  p.  4U8,  Gould  &  Tucker's  notes 
and  cases  there  cited;  Oho  v.  Julles,  1  Wash. 
Terr.  828;  Ketuc-emunguah  v.  MeClure,  122 
Ind.  541,  7  L.  R.  A.  782;  Godfrey  v.  Scott,  70 
Ind.  259. 

An  Indian  residing  in  the  United  States  is 
not  a  foreign  citizen  or  subject  within  §  2  of 
article  8  of  the  General  Constitution,  and  can- 
not as  such  maintain  a  suit  in  the  circuit  courts 
of  the  United  States. 

Karrahoo  v.  Adams,  1  Dill.  344;  Cherokee 
Nation  v.  Georgia,  5  Pet.  1,  8  L.  ed.  25. 

There  is  no  such  restraint  in  the  statutes  of 
Congress;  none  in  the  enabling  act  of  this  state; 
none  in  the  statutes  of  this  state;  and  none  in 
any  treaty  made  bv  and  between  the  govern- 
ment of  the  United  States  and  the  Menominee 
Indians. 

State  V.  Boxtater,  47  Wis.  278. 

Courts  have  power  to  appoint  guardians 
over  persons  and  property  of  Indian  wards, 
members  of  an  Indian  tribe. 

FarriTigton  v.  WiUon,  29  Wis.  888;  Quinney 
V.  Stockbridge,  88  Wis.  505. 

If  a  statute  which  creates  a  right  does  not 
expressly  indicate  a  remedy,  one  is  implied, 
and  resort  may  be  had  to  the  common  law  or 
the  general  method  of  obtaining  relief  which 
has  displaced  the  common  law. 

Sutherland,  Stat.  Constr.  p.  427;  Wiley  v. 
Keokuk,  6  Kan.  94. 
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lodiaos  are  referred  to  as  persons  Id — 

U.  8.  Const,  art.  1,  §  2;  and  Elk  v.  Wilkins, 
112  U.  8.  94,  28  L.  ed.  648;  United  States  y. 
Crook,  5  Dill.  468;  United  States  y.  Shato  Mux, 
2  8awy.  864;  8utberlaDd,  Stat.  Constr.  g  229. 

Where,  as  in  this  case,  Indians  are  within 
the  boundaries  of  a  state,  the  power  of  Congress 
is  probably  restricted  to  a  mere  regulation  of 
intercourse. 

10  Am.  &  Eng.  Enc.  Law,  p.  489. 

Granting  that  Congress  has  such  power  if  it 
has  not  seen  fit  to  make  any  regulation  inhibit- 
ing contracts  and  trade  with  the  Indians  in 
this  state,  nor  limiting  the  jurisdiction  of  the 
state  courts  in  actions  at  law  over  them,  the 
courts  of  this  state  have  such  jurisdiction. 

S^kes  T.  Rodman,  5  R.  I.  405;  Swarttel  y. 
Rogers,  8  Kan.  877;  Wiley  v.  Keokuk,  6  Kan. 
94;  Wiley  v.  Man  atowah,  6  Kan.  Ill:  Ee- 
tue  e-munguah  y.  McClure,  122  Ind.  541,  7  L. 
R.  A.  782;  Godfroy  v.  Scott,  70  Ind.  259;  Qho 
V.  Julles,  1  Wash.  Terr.  326;  EUc  v.  Wilkins, 
112  U.  8.  94,  28L.  ed.  648. 

Mr,  O.  C.  Dlckinaon,  for  respondent: 

To  the  Congress  of  the  United  States  is  re- 
served the  power  to  regulate  commerce  with 
the  Indian  tribes. 

U.  8.  Const,  art.  1,  §8,  subs.  8. 

Commerce  with  the  Indian  tribes  means  or 
includes  commerce  with  the  individuals  com- 
posing those  tribes. 

United  States  v.  Holliday,  8  Wall.  407,  18 
L.  ed.  182. 

/Ln  examination  of  the  treaties  made  between 
the  United  States  government  and  this  tribe  of 
Indians,  shows  that  the  relation  of  guardian 
and  ward  was  created,  and  has  been  and  is  now 
recognized  by  the  contracting  parties. 

Treaty  of  1817:  Treaty  of  1882;  Treaty  of 
1886;  Treaty  of  1887;  Treaty  of  1849;  Treaty 
of  1864. 

The  state  courts  have  no  civil  jurisdiction 
over  the  Indian  tribes,  or  the  individual  mem- 
bers thereof. 

Cherokee  Nation  v.  Georgia,  5  Pet.  1,  8  L. 
ed.  26;  Worcester  v.  Georgia,  6  Pet.  516.  8  L. 
ed.  484;  United  States  v.  Thomas,  151  U.  8. 
577,  88  L.  ed.  276;  United  States  v.  BoUiday, 
8  Wall.  407,  18  L.  ed.  182;  United  States  v. 
ParUllo,  48  Fed.  Rep.  670;  UniUd  States  v. 
Boyd,  68  Fed.  Rep  677;  United  States  v.  Mul- 
tin,  71  Ftd  Rep.  682;  Morris  v.  Missouri  P. 
R.  Co,  78  Tei.  17.  9  L.  R.  A.  849.  referred  to 
in  EingartnerY,  Illinois  Steel  Co,  94  Wis.  77. 
84  L.  R  A.  603;  Carter  v.  United  States  (Ind. 
Terr.  App.)  37  8.  W.  228;  United  States  v. 
Payne,  4  Dill.  387;  Mungohah  v.  Steinbrook,  8 
DHL  418;  Grayv,  Coffman,  8  Dill  893;  United 
States,  Mackey,  v.  Coxe,  18  How.  100,  16  L. 
ed.  299. 

The  policy  of  the  executive  and  other  po- 
litical departments  of  the  government  in  its 
relations  and  intercourse  with  the  tribe  should 
be  considered  and  followed  by  the  court. 

United  States  v.  HoUiday,  8  Wall.  407,  18  L. 
ed.  182;  United  States  v.  Boyd,  68  Fed.  Rep. 
677:  Kansas  Indians,  5  Wall.  787. 18  L.  ed.  667. 

Their  condition  can  only  be  changed  by 
treaty  stipulations  or  a  voluntary  abandonment 
of  their  tribal  organization. 

Kansas  Indians,  5  Wall.  737,  18  L.  ed.  667. 

Suppose  judgment  is  entered  in  this  action 
against  the  defendant,  and  execution  is  issued 
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thereon.  The  officer  entering  upon  the  reser- 
vation, armed  with  the  execution,  will  not  be 
protected  by  that  process. 

A  removal  of  horses,  cattle,  or  other  stock 
might  subject  him  to  a  criminal  piosecution 
under  the  United  States  laws. 

U.  8.  Rev.  Stat.  1878,  §  2188. 

If  it  be  true  that  the  property  in  the  pos- 
session of  the  Indian  upon  the  reservation  can- 
not be  seized  under  process  issued  by  the  state 
courts,  then  it  cannot  be  interfered  with  while 
off  the  reservation. 

State  V.  Campbell,  68  Minn.  854,  21  L.  R.  A. 
169;  United  States  v.  Holliday,  8  Wall.  407, 
18  L.  ed.  182;  Kansas  Indians,  6  Wall.  787, 
18  L.  ed.  667. 

A  garnishee  proceeding  has  been  commenced 
in  aid  of  this  action.  A  citizen  of  the  state  re- 
siding off  the  reservation  has  been  gamisbeed. 
If  judgment  is  entered  against  the  garnishee 
can  it  be  pleaded  in  bar  to  an  action  brought 
by  the  United  States  against  the  garnishee  to 
recover  judgment  for  the  amount  of  money 
claimed  to  be  due  and  owing  the  defendant 
from  the  garnishee? 

United  States  v.  Winans,  78  Fed.  Rep.  72; 
United  States  v.  Boyd,  68  Fed.  Rep.  677;  (Jnited 
States  V.  MuUin,  71  Fed.  Rep.  682. 

The  Indian  is  not  an  alien. 

Kairahoo  v.  Adams,  1  Dill.  844;  Paul  v. 
Chilsoguie,  70  Fed.  Rep.  401. 

The  United  States  courts  have  no  jurisdiction 
over  the  Indians.  They  can  neither  sue  nor 
be  sued  therein. 

Elk  V.  Wilkins,  112  U.  8.  96,  28  L.  ed.  644. 

Caasoday.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  to  recover  the  balance  of 
$279  66  due  on  account  for  goods,  wares,  and 
merchandise  sold  and  delivered  by  the  plain- 
tiffs as  copartners,  to  the  defendant,  between 
July  1,  1888,  and  October  17. 1889.  The  de- 
fendant answered,  and  alleged,  in  effect,  that 
he  bought  the  gO()ds,  wares,  and  merchandise 
as  partner  with  another,  and  that  he  was  an 
Indian  belonging  to  the  Menominee  tribe;  that 
he  resided  with  the  tribe  upon  the  reservation; 
and  that  the  same  was  under  the  charge,  direc- 
tion, and  control  of  the  United  States  Indian 
agent.— and  prayed  that  the  action  be  abated 
and  dismissed.  The  cause  was  thereupon  re- 
ferred to  a  referee  to  hear,  try,  and  determine; 
and.  upon  the  cause  being  tried  before  the  ref- 
eree, he  found,  as  matters  of  fact,  in  effect, 
that  there  was  due  to  the  plaintiffs  from  the 
defendant  the  amount  claimed,  with  interest 
from  October  17,  1889;  that  the  defendant  was 
an  Indian,  and  t)elonged  to  the  tribe,  and  re- 
sided upon  the  reservation;  that  there  was 
nothing  in  any  treaty  with  the  tribe,  nor  any 
act  of  Congress,  to  prevent  the  state  courts 
from  taking  jurisdiction;  and  hence  that  the 
plaintiffs  were  ^titled  to  judgment.  The 
trial  court  modified  ihe  findings  of  the  referee, 
but  not  essentially  as  to  any  question  of  fact, 
but  found  more  in  detail  as  to  the  status  of  ihe 
defendant  ai«  an  Indian,  and  to  the  effect  that 
the  tribe  held  the  reservation  by  treaty  for 
their  exclusive  use  and  occupancy;  thai  the 
same  was  under  the  charge,  direction,  and 
control  of  an  Indian  agent  of  the  United 
States;  that  the  goods  and  merchandise  men- 
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tioned  were  furnisbed,  sold,  and  delivered 
to  the  defendant  by  the  plaintiffs  on  the 
reservation  while  Stacy  was  engaged  in  busi- 
ness as  Indian  trader  on  the  reservation  un- 
der and  by  virtue  of  the  permit  and  license 
issued  by  the  United  States  to  him  as  such  In- 
dian trader;  that  the  defendant  was  a  Menom- 
inee Indian,  and  a  member  of  the  tribe,  born 
upon  the  Menominee  reservation,  and  enrolled 
as  such;  that  his  mother  lived  upon  the  reser- 
vation, and  was  a  member  of  the  tribe;  that 
his  father  was  a  white  Frenchman,  and  not  a 
member  of  the  tribe.  As  conclusions  of  law. 
the  court  found,  in  effect,  that  the  treaties  and 
acts  of  Oonpess  precluded  the  state  courts 
from  taking  jurisdiction  in  a  case  like  this,  and 
that  the  trial  court  had  no  jurisdiction  over 
the  defendant  in  this  action,  and  ordered  judg- 
tnent  against  the  plaintiff,  dismissing  this  ac- 
tion, but  without  costs.  From  the  judgment 
entered  thereon,  accordingly,  the  plaintiff 
brings  this  appeal. 

Undoubtedly  Congress  has  power  "to  regu- 
late commerce  with  the  Indian  tribes  "  U.  S. 
Const,  art.  1,  §  8.  Under  this  clause  of  the 
Constitution  it  must  be  conceded  that  Con- 
gress has  power  to  regulate  all  traffic  and  com- 
mercial intercourse  among  or  with  Indians, 
even  when  the  tribe  is  located  wholly  within 
the  limits  of  a  single  state.  Brown  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678;  UniUd 
Slates  V.  Holliday,  8  Wall.  407,  18  L.  ed.  182; 
United  States  v.  Mayrand,  154  U.  8.  552,  and 
18  L.  ed.  6d9.  In  making  such  regulations 
Congress  may.  undoubtedly,  give  to  the  Fed- 
eral courts  exclusive  jurisdiction.  State  courts 
may  be  precluded  from  taking  jurisdiction  in 
such  cases,  not  only  by  congressional  enact- 
ments, but  by  treaty  between  the  particular 
tribe  and  the  Federal  government;  since  such 
treaty,  when  made,  under  the  Constitution  be- 
comes a  part  of  "the  supreme  law  of  the  land." 
U.  S  Const,  art.  6;  Worcester  v.  Georgia,  6 
Pet.  515,  8  L.  ed.  483;  United  States  v.  Forty- 
three  Gallons  of  Whiskey,  93  U.  8.  188,  28  L. 
ed.  846;  Eke  parte  Grow  Dog,  109  U.  8.  556,  27 
L.  ed.  1030;  Farrington  v.  Wilson,  29  Wis. 
883.  But  it  does  not  follow  from  such  mere 
grant  of  such  powers  to  the  Federal  govern- 
ment that  the  state  courts  are  precluded  from 
taking  jurisdiction  in  such  cases,  as  seems  to 
have  been  held  by  the  trial  court.  On  the 
contrary,  the  Supreme  Court  of  the  United 
States  has  frequently  held,  as  was  declared  in 
the  Federalist  before  the  adoption  of  the  Con- 
stitution, in  effect,  that  the  powers  delegated 
to  the  Federal  government  were  exclusive  of 
the  powers  reserved  to  the  states  in  only  three 
classes  of  cases.  One  class  is  where  the  par- 
ticular power  granted  is  therein  expressly 
stated  to  be  exclusive;  another  class  is  where 
the  power  is  granted  in  one  clause,  and  then  in 
some  other  clause  or  clauses,  the  states  are  ex- 
pressly prohibited  from  exercising  the  like  au- 
thority; and  the  other  class  is  where  the  power 
granted  is,  inherently  and  absolutely,  repug- 
nant to  the  exercise  of  a  like  power  by  the 
states,— as,  for  instance,  powers  which  cannot 
l)e  fully  exercised  within  the  limits  of  a  single 
state,  like  the  power  "to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states."  No.  81  Dawson's  (No.  82)  Federalist; 
Cooley  V.  Philadelphia  Port  Wardens,  12  How. 
41  L.  a  A. 


818,  18  L.  ed.  1004;  Oilman  v.  Philadelphia,  8 
Wall.  713,  18  L.  ed.  96;  Henderson  v.  JSew 
York,  92  U.  8.  259,  23  L.  ed.  548;  Mobile 
County  V.  KimhaU,  102  U.  8.  691,  26  L.  ed. 
288;  Leisy  v.  Hardin,  185  U.  8.  100,  108,  109, 
84  L.  ed.  128,  132,  8  Inters.  Com.  Rep.  86. 
Manifestly,  the  case  at  bar  does  not  belong  to 
either  of  those  classes.  In  this  last  case  the 
distinction  is  clearly  made  by  Chief  Justice 
Fuller.  Acting  u  pon  the  principles  suggested, 
Congress  has  expressly  provided  that  "the 
juriraiction  vested  in  the  courts  of  the  United 
States/'  in  the  eight  particular  classes  of  cases 
therein  mention^,  should  "be  exclusive  of  the 
courts  of  the  several  states.''  One  of  the 
classes  of  cases  so  mentioned  is,  "Of  all  crimes 
and  offenses  cognizable  under  the  authority  of 
the  United  States;"  and  another  is,  "Of  all  suits 
for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  United  States."  U.  S.  Rev.  Stat. 
§  711.  With  certain  exceptions,  those  statutes 
provide  that  "the  general  laws  of  the  United 
States,  as  to  the  punishment  of  crimes  com- 
mitted in  any  place  within  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States,  except 
the  District  of  Columbia,  shall  extend  to  the 
Indian  country."  Id.  §  2145.  But  that  "sec- 
tion shall  not  be  construed  to  extend  to  [crimes 
committed  by  one  Indian  against  a  person  or 
property  of  another  Indian, — nor  to]  any  In- 
dian committing  any  offense  in  the  Indian 
country  who  has  been  punished  by  the  local 
law  or  the  tribe,  or  to  any  case  where,  by 
treaty  stipulations,  the  exclusive  jurisdiction 
over  such  offenses  is  or  may  be  secured  to  the 
Indian  tribes  respectively."  Id.  §  2146.  The 
exclusiye  jurisdiction  of  the  Federal  courts 
was  further  extended  to  certain  other  crimes 
committed  by  Indians  by  the  act  of  March  3. 
1885  (23  Stat.  885,  chap.  841,  §  9).  For  a  con- 
struction of  these  statutes,  see  Be  Wilson,  140 
U.  8.  575,  85  L.  ed.  513;  Be  May  field,  141  U. 
8.  107,  35  L.  ed.  635;  Famous  Smith  v.  United 
States,  151  U.  8. 50,  38  L.  ed.  67;  Westmoreland 
V.  United  States,  155  U.  8.  545,  39  L.  ed.  255. 
In  speaking  of  the  statute  as  it  stood  before 
the  act  of  1885,  Mr.  Justice  Miller  said:  "It 
does  not  interfere  with  the  process  of  the  state 
courts  within  the  reservation,  nor  with  the 
operation  of  state  laws  upon  white  people 
found  there.  Its  effect  is  confined  to  the  acts 
of  an  Indian  of  some  tribe,  of  a  criminal 
character,  committed  within  the  limits  of  the 
reservation."  United  States  v.  Kagama,  118 
U.  8.  883.  80  L.  ed.  230.  It  has  frequently 
been  held  that,  except  in  so  far  as  the  jurisdic- 
tion of  state  courts  has  been  restricted  by  Fed- 
eral legislation  or  treaty,  they  may  take  juris- 
diction even  of  crimes  committed  by  Indians. 
State  V.  Doxtater,  47  Wis.  278;  Statu  y.  Harris, 
47  Wis.  298;  People  v.  Ketchum,  73  Cal.  635. 
Counsel  has  not  cited  any  Federal  statute  nor 
treaty  which  prohibits  state  courts  from  taking 
jurisdiction  of  an  action  on  contract  against 
an  Indian,  as  in  the  case  at  bar,  and  we  find 
none.  The  plaintiff  Stacy  was  not  an  Indian 
agent,  but  he  was  licensed  and  expressly  au- 
thorized to  sell  goods  to  Indians  as  an  Indian 
trader.  U.  S.  Rev.  Stat.  §§  2128-2132.  The 
goods  for  which  this  action  was  brought  were 
therefore  properly  sold  to  the  defendant.  In 
the  absence  of  any  Federel  statute  or  treaty  to 
the  contrary,  and  upon  the  principles  stated, 
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we  roust  ho]d  that  a  state  court  may  take  Ju- 
risdiction of  an  action  on  contract  in  favor  of  a 
white  man,  and  against  an  Indian  belonging  to 
a  tribe  and  a  particular  reservation.  Stokes  v. 
Bodmon,  5  R.  I.  405;  Swartzel  v.  Rogers,  8  Kan. 
374;  Ingraham  v.  Ward,  56  Kan.  550;  God 
froyy.  Scott,  70  Ind.  259;  KetuC'e-mun-guahY, 
McGlnre,  122  Ind.  541.  7  L.  R.  A.  782;  Ghov. 
Julles,  1  Wash.   Terr.  326.    In  one  of  these 


cases  it  was  held  that  *'the  fact  that  the  lands 
of  the  defendant,  who  is  an  Indian,  are  not 
liable  to  levy  and  sale  under  a  judgment,  is  no 
ground  for  refusing  a  judgment  against  him." 
The  judgment  of  the  Circuit  Courtis  reversed, 
and  the  cause  is  remanded,  with  directions  to 
enter  judgment  in  favor  of  the  plaintiffs,  and 
against  the  defendant,  in  accordance  with  the 
findings  of  the  referee. 
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CINCINNATI,  HAMILTON,  &  DAYTON 

RAILROAD  COMPANY,  Plff.  in  Err., 

r. 

Village  of  BOWLING  GREEN. 

(57  Ohio  St.  836.) 

*  1.  Where  a  railroad  company  is  op- 
erattn^  a  railroad*  the  track  of  which  ex- 
tends within  the  limits  of  any  incorporated  city 
or  villaare  in  this  state,  such  city  or  village  Is  au- 
thorized by  fi  2494,  Rev.  Stat.,  to  require  such  rail- 
road company  to  light  that  part  of  its  track 
which  lies  within  the  corporate  limits,  although 
the  company  so  operating  such  railroad  is  nei- 
ther the  owner  nor  the  lessee  thereof. 

8.  The  city  or  village  has  authority  in 
such  case  to  prescribe  the  kind  of  light  that 
shall  be  employed  for  that  purpose. 

8.  Where,  in  sach  ease,  an  electric- 
lif^ht  plant  is  in  operation  within  such 
city  or  village,  lighting  its  streets  and  furnishing 
light  to  its  inhabitants,  an?  ordinance  is  not  un. 
reasonable  because  it  requires  a  railroad  com- 
pany to  use  in  lighting  its  track  the  particular 
kind  of  lamp  and  illuminating  material  in  use 
for  lighting  the  streets  of  such  city  or  village. 

4.  An  ordinance  prescribing  that  *'  the 
nnmber  of  hours  that  said  electric 
lif^hts  shall  be  required  to  be  lighted  dur- 
ing  each  period  of  twenty-four  hours  shall  be 
the  same  as  the  said  council  does  now,  or  may 
hereafter,  require  for  electric  lamps  within  the 
limits  of  said  village  for  lighting  streets,  shall  be 
lighted,"  Is  suflBciently  definite  to  advise  the 
railroad  company  of  what  it  is  required  to  do. 

6«  An  electric-li^^ht  company^  owninfj^ 
an  electric  plant,  and  engaged  in  fur- 
nishing light  to  the  Inhabitants  of  a  city  or  vil- 
lage, and  in  lighting  tbe  streets  thereof,  has 
so  far  devoted  its  property  to  a  public  use  that  it 
is  bound  to  furnish  light  within  such  city  or 
village  Impartially  to  all  applicants,  at  a  reason- 
able price. 

(November  17, 1887.) 

ERROR  to   the  Circuit    Court    for    Wood 
County  to   review  a  iudgmcut  affirming 
a  judgment  of  the  Court  of  Common  Fleas  in 

•  Headnotes  by  Bradbubt,  J. 


favor  of  plaintiff  in  an  action  brought  to 
compel  defendant  to  reimburse  to  plaintiff  the 
amount  which  it  had  paid  for  electric  lights 
which  it  was  defendant's  duty  to  furnish. 
Ajffirmed, 

Statement  by  Bradbnry,  J. : 

This  action  was  brought  in  the  court  of 
common  pleas  of  Wood  county  by  the  village 
of  Bowling  Green  to  recover  of  the  railroad 
company,*  plaintiff  in  error,  a  sum  of  money  to 
reimburse  the  village  for  expenditures  incurred 
bv  it  in  maintaining  electric  lights  at  certain 
places  that  by  ordinance  it  bad  required  the 
railroad  company  to  maintain,  and  which  the 
latter  bad  neglected  to  do.  The  village  pre- 
vailed in  the  court  of  common  pleas,  and  the 
judgment  ihere  rendered  in  its  favor  was  af- 
firmed by  the  circuit  court.  To  reverse  the 
judgments  thus  rendered  is  tbe  object  of  tbe 
proceedings  in  this  court 

Messrs,  Swayne,  Hayes,  Sk  Tyler,  for 

plaintiff  in  error: 

The  leeislature  cannot  vest  in  the  municipal 
corporations  of  this  state  the  power  to  require 
railroad  companies  to  light  any  portion  of 
their  tracks  by  the  use  and  maintenance  of  a 
particular  kind  of  a  light. 

Tbe  ordinance  is  void  because  it  limits  and 
unreasonably  interferes  with  the  right  of  the 
plaintiff  in  error  to  contract. 

Wheelivg  Bridge  d  Terminal  R,  Co,  v.  Gil- 
more,  8  Ohio  C.  C.  658. 

It  is  void  because  unreasonable  in  its  re- 
quirements, in  that  electric  lights  are  not 
necessary  to  accomplish  the  purpose  designated 
by  tbe  statute. 

1  Beach.  Mun.  Corp.  §  80;  Slate,  Atty,  Gen., 
V.  Cincinnati  Gaslight  &  C,  Co.  18  Ohio  8t. 
262. 

Mr.  R,  B.  Moore,  for  defendant  in  error: 

An  ordinance  cannot  be  held  to  be  unrea- 
sonable, which  is  expresslv  authorized  by  the 
legislature.  The  power  ox  a  court  to  declare 
an  ordinance  unreasonable  and  therefore  void 
is  practically  restricted  to  cases  in  which  tbe 
ordinance  was  passed  under  the  supposed  in- 
cidental power  of  the  corporation  merely. 


Note.— CompdMti<7  raVroad  to  liaht  track  in  city. 

A  city  has  no  power,  independently  of  statutory 
provision,  to  pass  an  ordinance  requiring  railroad 
companies  to  light  their  trades  within  the  city  lim- 
its. Shelby  vllle  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
146  Ind.  66. 

But  the  legislature,  in  the  exercise  of  tbe  police 
power,  may  constitutionally  require  railroad  com- 
panies to  light  such  portions  of  their  railroads  as 
41  L.  R.  A. 


are  within  the  limits  of  a  city  or  incorporated  vil. 
lage.  CincinnaU,  H.  &  D.  K.  Co.  v.  Sullivan,  8S 
Ohio  St.  154. 

And,  under  the  police  power,  the  legislature  may 
authorize  cities  to  require  railroad  companies  to 
light  their  crossings  throughout  tbe  corporate  ilm- 
its.  Shelby ville  v.  Cleveland,  C.  C.  &  St.  L.  B.  Co. 
146  Ind.  66. 

A  law  designed  for  such  a  purpose  is  of  the 
same  nature  as  laws  requiring  railroad  companies 
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A  Coal-Float  v.  JefferaonmOe,  112  Ind.  19; 
1  Beach,  Pub.  Corp.  §  513. 

The  fraochise  of  erecting  poles  and  wires 
in  the  streets  and  ways  of  a  city  or  village  and 
furnishing  electric  lights  to  the  inhabitants 
thereof,  being  in  the  nature  of  a  public  use, 
or  natural  monopoly,  carries  with  it  the  duty 
to  supply  all  with  light  impartially  and  at 
reasonable  rates. 

Munn  V.  Illinois,  94  U.  S.  118,  24  L.  ed.  77;  2 
Beach,  Priv.  Corp.  §§  830,  831, 884-836;  Spring 
Valley  Water  Wtn'Jcs  v.  Schottler,  110  U.  S.847. 
28  L.  ed.  173;  Gibbs  v.  Consolidated  Gas  Co. 
180  U.  S.  396,  32  L.  ed.  979;  St.  Louis  v.  Bell 
Teleph.  Co.  96  Mo.  623,  3  L.  R.  A.  278;  State, 
Webster,  v.  Nebraska  Teleph.  Co.  17  Neb.  126, 
-52  Am.  Rep.  404;  Central  U,  Teleph.  Co.  v. 
BradMiry,  106  Ind.  1. 

Bradbury*  J.,  delivered  the  opinion  of  the 
•<50urt: 

The  plaintiff  in  error,  a  railroad  corporation, 
was  operating  a  line  of  railway  within  this 
state,  part  of  which  lay  within  the  incorpo- 
rated village  of  Bowling  Green,  defendant  in 
error.  The  village,  deeming  it  necessary  that 
a  part  of  the  railway  track  lying  within  its 
limits  should  be  lighted,  and  there  being  then 
an  electric-light  plant  la  operation  in  said  vil- 
lage, on  December  df,  1891,  passed  the  follow- 
ing ordinance: 

* 'Ordinance. 

*'An  ordinance  to  provide  for  the  lighting 
•of  the  track  of  the  Cincinnati,  Hamilton,  & 
Dayton  Railroad  Company  (operating  the 
Bowling  Green  Railroad  Company),  within 
the  corporate  limits  of  the  incorporated  vil- 
lage of  Bowling  Green,  Ohio. 

**Sec.  1.  Be  it  ordained  by  the  council  of 
the  incorporated  village  of  Bowling  Green, 
Ohio,  that  the  Cincinnati,  Hamilton,  &  Day- 
ton Railroad  Company,  possessing  and  operat- 
ing a  line  of  railway  within  the  corporate 
limits  of  said  village,  be,  and  it  hereby  is  re- 
quired.—the  same  being  deemed  necessary  by 
said  council, —  to  light  a  portion  of  its  said 
railway  within  the  corporate  limits  of  said  vil- 
lage, with  electric  lights,  by  causing  one  elec- 
tric lamp  with  the  necessary  attachments,  sim- 
ilar in  all  respects  to  the  electric  lamps  and 
attachments  now  used  in  lighting  the  streets 
of  said  village  of  Bowling  Green,  Ohio,  by 
-erecting  over  said  railway  tracks  within  the 
limits  of  said  village  at  each  of  the  following 
places,  to  wit:  At  the  intersection  of  said 
track  with  the  Ridge  road,  Adams  street,  Ord- 
way  avenue,  Pearl  street.  West  Wooster  street, 
Wallace  avenue, Morton  avenue, and  the  Brown 
road,  and  by  lighting  said  lamps  with  electric 
lights  as  hereinafter  provided. 


"Sec.  2.  The  number  of  hours  that  said  elec- 
tric lights  shall  be  required  to  be  lighted  dur- 
ing each  period  of  twenty -four  hours  shall  be 
the  same  as  the  said  council  does  now,  or  may 
hereafter,  require  for  electric  lamps  within  the 
limits  of  said  village  for  lighting  streets,  to  be 
lighted. 

"Sec.  3.  The  work  of  lighting  said  parts  of 
said  railway  shall  be  began  within  twenty 
days  after  the  date  on  which  said  companjr 
shall  be  notified  of  the  passa^  of  this  ordi- 
nance, and  the  clerk  of  said  village  is  herebv 
directed  to  cause  notice  to  be  given  said  rail- 
way company  of  the  passage  of  this  ordinance 
according  to  law,  and  tn  case  said  company 
shall  fail  to  comply  with  the  requirements  of 
the  same  for  a  period  of  twenty  davs  from  the 
delivery  of  said  notice,  then  said  village  of 
Bowling  Green,  Ohio,  shall  cause  said  lamps 
to  be  erected  and  said  lighting  to  be  done  at 
the  expense  of  said  railway  company,  and  the 
said  railway  company  shall  pay  to  the  said  vil- 
lage, the  full  costs  thereof,  which  shall  be  a 
lien  upon  all  the  real  estate  and  leasehold  in- 
terests of  said  the  Cincinnati,  Hamilton,  & 
Dayton  Railroad  Company,  situate  or  being 
within  Wood  county,  Ohio." 

On  January  9,  1892,  notice  of  the  adoption 
of  the  ordinance  was  duly  given  to  the  railroad 
company.  The  twenty  days  prescribed  by  the 
ordinance  having  elapsed,  and  the  railroad 
company  neglecting  to  comply  with  the  pro- 
visions thereof,  the  village,  about  the  1st  of 
March.  1892,  caused  an  electric  lamp,  of  the 
kind  prescril]ied,  to  be  placed  at  each  of  the  five 
points  specified  by  the  ordinance,  and  there- 
after, until  the  1st  of  the  ensuing  September, 
maintained  lights  therein.  The  railroad  com- 
pany failing  to  pay  the  expense  incurred  in 
this  behalf,  the  village  passed  the  following 
ordinance: 

'*An  ordinance  to  assess  the  cost  of  lighting 
the  Cincinnati,  Hamilton,  &  Dayton  Railway, 
upon  the  property  thereof. 

"Sec.  1.  Be  it  ordained  by  the  council  of 
the  incorporated  village  of  Bowling  Green, 
Ohio,  that  the  following  cost  and  expense  of 
lighting  the  Cincinnati,  Hamilton,  &  Dayton 
Railway,  and  incurred  under  the  ordinance 
for  that  purpose,  heretofore  passed  by  this 
council,  to  wit:  Five  arc  lights  for  the  months 
of  March,  April,  May,  June.  1892,  $182.05,  be, 
and  the  same  is  hereby,  levied  and  assessed 
upon  all  the  real  property  and  leasehold  inter- 
ests of  the  Cincinnati,  Hamilton,  &  Dayton 
Railway  Company,  situated  in  the  county  of 
Wood,  in  the  state  of  Ohio;  and  if  the  same  be 
not  paid  within  ten  days  from  the  date  hereof, 
the  city  solicitor  is  hereby  directed  to  cause 
the  same  to  be  collected  by  an  action  brought 
for  that  purpose  in  a  court  of  competent  Juris- 
diction. 


to  fence  their  tracka,  to  build  cattle  guards,  to 
-whistle  at  road  crossings,  to  stop  at  railroad  cross- 
logs,  to  keep  flafirmeo  at  street  crossings,  to  provide 
spark  arresters  for  engines,  to  regulate  rate  of 
apeed  through  towns  and  cities,  to  keep  head- 
lights of  certain  reflecting  power  upon  engines,  to 
place  bell  and  whistle  upon  engines,  to  provide 
bridges  between  cars,  to  provide  certain  kind 
of  lighting  apparatus  for  cars,  and  to  keep  on 
band  certain  means  of  escape  in  case  of  collision, 
fire,  etc  Cincinnati,  H.  &  D.  R.  Go.  v.  Sullivan,  32 
•Ohio  St.  154. 
Al  L.  R.  A. 


Thus,  Ohio  Rev.  Stat  S  2i94.  authorizing  a  village 
to  require  a  railroad  company  whose  tracks  run 
through  It  to  light  its  tracks,  constitutes  a  reason^ 
able  exercise  of  police  power,  and  is  not  uncon- 
stitutional as  imposing  a  heavy  burden  without 
due  process  of  law,  and  as  failing  to  provide  for  no- 
tice and  hearing  with  relation  to  questions  of  fact 
under  the  Federal  Constitution.  Cleveland,  C.  C.  A; 
St.  L.  R.  Co.  V.  St.  Bernard^  16  Ohio  C.  C.  688. 

And  a  municipal  corporation  may  require  a  rail- 
road company  operating  its  road  within  its  limits 
to  light  its  tracks  at  street  intersections,  and  pn 
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"Sec.  2.  Tbifl  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage  and  legal 
publication." 

The  railroad  company  failing  for  more  than 
ten  davs  to  pay  the  sum  thus  demanded,  this 
action  was  begiin  in  the  court  of  common  pleas 
to  enforce  its  payment.  A  number  of  defenses 
were  interposed  by  the  railway  company,  upon 
which  the  cause  went  to  trial.  No  substantial 
dispute  was  had,  however,  over  any  fact  which 
we  deem  necessary  to  establish  a  right  of  re 
covery  in  the  village.  The  evidence  disclosed 
that  the  plaintiff  in  error,  at  the  time  the  ordi- 
nance was  passed,  and  ever  since,  .operated  a 
line  of  railroad  that  extended  into  the  village; 
that  the  ordinance  prescribing  the  lights  was 
duly  passed,  and  notice  thereof  duly  given  to 
the  plaintiff  in  error;  that  it  did  not  maintain 
the  prescribed  lights;  that  the  same  were, 
during  the  period  for  which  recoverv  was 
sought,  maintained  b^  the  village;  that  the  vil- 
'lage  had  not  been  reimbursed  for  the  money 
expended  in  that  behalf;  and  that  the  city  so- 


licitor had  been  authorized  to  sue  for  its  recov- 
ery. The  right  of  the  viUaee  to  a  recovery 
rested  upon  the  facts  just  recited,  and  was  es- 
tablished whenever  those  facts  were  estab- 
lished, provided  the  village  had  authority  to- 
require  the  railroad  company  to  maintain  the 
liehts  in  question.  The  real  defense  was  a  de- 
nfal  of  this  authority. 

The  provisions  of  the  statute  upon  which 
the  village  depends  for  its  authority  in  the 
matter  reads  as  follows: 

*'Sec.  2494.  When  it  is  deemed  necessary  by 
the  council  of  any  city  or  village  to  have  any 
bridge  or  railway,  located  in  whole  or  in  part, 
in  such  corporation,  owned,  possessed,  or  op- 
erated by  any  individual,  company,  associa- 
tion, or  corporation,  or  any  portion  of  the 
same,  lighted,  the  council  shall  pass  an  ordi- 
nance for  that  purpose,  requiring  the  individ- 
ual, company,  association,  or  corporation  own- 
ing, possesping,  or  operating  the  same,  to- 
light  such  bridge  or  railway  within  a  specified 
time. 


proper  DOtioe  procure  the  liffhting  to  be  done,  in 
oase  of  failure  on  the  part  of  the  railroad  to  do  80« 
at  the  expense  of  such  company.  Olncinnati,  H.  & 
D,  R.  Co.  V.  Bowling  Green,  9  Ohio  C.  C.  504. 

So,  the  Indiana  act  of  1808,  p.  802  (Burners  Be  v. 
Stat.  18M,  9  5178),  autborizlng  cities  to  require  all 
railroad  companies  to  maintain  lights  at  crossings 
on  its  traolKS  wIthiD  their  limits  similar  to  those 
maintained  by  such  city,  authorizes  an  ordinance 
providing  for  electric  lights  where  the  city  main- 
tains electric  lights.  Shelby  ville  v.  Cleveland.  C.  C. 
&8t.L.R.Co.l4aind.  06. 

And  In  Toledo,  W.  &  W.  R,  Co.  v.  Jacksonville,  07 
IlL  87, 16  Am.  Rep.  611,  involving  the  validity  of  an 
ordinance  of  a  city  requiring  a  railroad  company 
to  keep  a  flagman  by  day  and  a  red  lantern  by 
night  at  a  point  where  its  track  crosses  a  street,  it 
was  held  that  the  general  assembly,  when  the  pub- 
lic exigency  requires  it,  has  power  to  regulate  cor- 
porations in  their  franchises  so  as  to  provide  for 
the  public  safety,  and  the  exercise  of  such  right  in 
no  manner  interferes  with  or  impairs  the  power 
conferred  by  their  acts  of  incorporation,  but  that 
such  regulations  must  be  what  they  purport  to  be, 
police  regulations,  and  must  be  reasonable. 

The  fact  that  electric  lighting  was  undiscovered 
at  the  time  a  Jaw  was  enacted  authorizing  munic- 
ipal corporations  to  require  railroads  to  light  their 
tracks  within  the  limits  does  not  affect  the  right 
of  the  municipal  corporation  to  require  such  light- 
ing to  be  done  by  electricity.  Bowling  Green  v. 
CioOinnati,  B.  &  B.  R.  Co.  10  Ohio  C.  C. 64. 

And  the  court.  In  an  action  by  a  village  against  a 
railroad  company  for  the  recovery  of  amounts  paid 
for  lighting  the  railroad  track  within  the  limits  of 
the  corporation  as  required  by  an  ordinance  en- 
acted under  a  statute  authorizing  municipal  corpo- 
rations to  reiquire  railroad  companies  to  light  their 
tracks  within  their  limits,  will  take  Judicial  notice 
of  the  fact  that  the  legislature  intended  that  the 
village  might  require  electric  lighting,  though  at 
the  time  that  the  act  was  passed  electric  lighting 
was  undiscovered.  Bowling  Green  v.  Cincinnati, 
H.  &  D.  R.  Co.  10  Ohio  C.  C.  64. 

Ail  questions  us  to  the  expedience,  necessity,  or 
justice  of  the  enactment  of  a  police  regulation  sub- 
jecting railroad  companies  to  the  burden  of  light- 
ing their  roads  within  the  limits  of  cities  and  vil- 
lages through  which  they  pass,  must  be  determined 
by  legislative,  and  not  by  Judicial,  discretion.  Cin- 
cinnati, H.  A  D.  R.  Co.  V.  Sullivan,  82  Ohio  St.  164. 

But  it  is  the  duty  of  the  courts  to  pass  upon  the 
reasonableness  of  the  acts  of  a  municipal  corpora- 
tion requiring  railroads  passing  through  it  to  be 
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lighted.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  St.  Ber- 
nard, 16  Ohio  C.  C.  688. 

And  the  question  whether  an  ordinance  of  a  city 
requiring  a  railroad  company  to  keep  a  flagman  by 
day  and  a  red  lantern  by  night  at  the  pomt  where- 
its  track  crosses  a  street  is  a  reasonable  regulation^ 
which  may  be  the  subject  of  police  powers,  is  a  Ju- 
dicial one.  though  the  law-making  power  is  the 
sole  Judge,  when  the  necessity  exists  for  such  reg- 
ulation, and  when,  if  at  all,  it  will  exercise  the- 
right  to  enact  such  laws.  Toledo.  W.  &  W.  R.  Co^ 
V.  Jacksonville,  67  111.  87, 16  Am.  Rep.  611. 

A  general  power  granted  by  the  legislature  to  a 
municipality  to  require  railroad  companies  operat- 
ing  within  their  limits  to  light  their  tracks  at 
crossings,  the  manner  of  lighting  being  left  to  the 
discretion  of  the  municipality,  must  be  exercised 
by  the  municipality  in  a  reasonable  manner. 
Shelbyville  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  146. 
Ind.  66. 

And  the  power  of  municipal  corporations  to  re- 
quire railroad  companies  to  light  their  tracks^ 
though  including  the  right  to  prescribe  the  kind 
of  light  to  be  used,  does  not  authorize  the  casting- 
of  an  unreasonable  burden  upon  a  railroad  com- 
pany because  of  the  character  of  the  lights  or  their 
location.  Cleveland,  C.  C.  &  BL  L.  R.  Co.  v.  St, 
Bernard,  16  Ohio  C.  C.  688. 

Nor  does  a  power  to  require  lights  at  railroad 
crossings  for  the  security  and  safety  of  clttzena 
imply  that  cities  may  require  thereunder,  arbi- 
trarily and  without  control  or  restraint,  lighta- 
either  in  volume  or  at  tiroes  entirely  unnecessary 
to  that  end.  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v.  Con- 
nersville,  147  Ind.  277,  87  L.  R.  A.  175. 

And  while  a  municipality  has  the  right  to  flx  the 
plaoe  and  kind  of  lights  to  be  erected  by  a  railroad 
company  under  Ohio  Rev.  Stat.  {2484,  authorizing^ 
it  to  require  the  company  to  light  its  tracks,  in  so 
doing  It  must  exercise  it  with  reference  to  the- 
safety  and  protection  of  the  public  in  crossing  such- 
railroad,  and  so  as  not  to  Interfere  with  the  Just 
rights  of  the  railroad  company  in  managing  Ita 
trains  and  locomotives  in  passing  through  sucb 
corporation.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  8t> 
Bernard.  15  Ohio  C.  C.  588. 

And  while  a  measure  of  discretion  is  allowed  In 
the  common  council  of  a  municipality  under  an 
act  authorizing  it  to  require  a  railroad  company  to 
light  crossings  within  its  limits  for  the  security  and 
safety  of  citizens  as  to  the  streets  requiring  lights 
and  the  volume  of  light  necessary,  the  exercise  of 
that  discretion  does  not  admit  of  requirements 
which  are  far  beyond  any  reasonable  necessity^ 
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*  **9ec.  2495.  The  ordinance  shall  specify  the 
manner  in  which  such  bridfse  or  railway  shall 
be  lighted,  the  number  and  style  of  lamp  posts, 
lights,  and  fixtures,  and  the  time  such  liehts 
shall  be  kept  burning  in  each  twenty-Four 
hours." 

The  railroad  company  contested  the  legality 
of  the  steps  taken  by  the  village  upon  a  num- 
ber of  distinct  grounds.  One  of  these  grounds 
was  that  it  did  not  own  the  railway  which  it 
was  required  to  light.  In  this  connection  it 
appeared  that  the  railroad  company,  plaintiff 
in  error,  owned  a  line  of  railway  eztendine 
from  Cincinnati  to  Dayton,  in  this  state,  and 
had  leased  the  Dayton  &  Michigan  Railroad, 
with  which  it  connected  Dayton,  and  which 
extended  northward  from  Dayton  to  Toledo, 
passing  about  5  miles  westward  of  the  village 
of  Bowling  Green,  and  that  a  short  line  of 
railway  had  been  built,  which  extended  from 
a  point  on  the  latter  railroad  into  the  village  of 
Bowling  Green,  defendant  in  error.  The  track 
which  it  was  required  to  light  was  part  of  this 


short  line  of  railroad.  Of  this  short  line  it 
averred  it  was  neither  owner  nor  leasee,  and 
for  that  reason  denied  the  power  of  the  village 
to  charge  it  with  the  expense  of  maintaining 
the  lights  in  question.  This  defense  would  bi 
complete  if  the  statute  (g  2494,  tupra),  author- 
ized municipalities  to  charge  this  burden  upon 
such  railroad  company  only  as  owned  or  had 
leased  the  railroad  to  be  lighted.  However, 
the  authority  conferred  by  the  statute  is  not 
thus  limited,  but  extends  to  any  company  that 
may  be  operating  the  railroad.  According  to 
the  terms  of  the  statute  (§  2494),  the  village^ 
had  no  concern  respecting  the  title  of  anyone 
in  or  to  the  railroad  in  question.  It  had 
power  to  charge  whatever  company  it  found 
operating  the  railroad  without  inquiry  as  to 
the  character  of  its  title,  and  this  is  what  it  did 
in  the  present  instance.  The  ordinance  states, 
and  the  petition  alleged,  that  the  plaintiff  in 
error  was  managing  and  operating  the  railroad 
in  question,  and  this  statement  and  allegation 
is  nowhere  disputed  in  the  record.    We  hold. 


deveUiDd,  a  C.  &  St.  L.  R.  Co.  v.  Gonnersville,  147 
Ind.  m,87  L.R.A.  176. 

Aod  anordiDanceenaoted  by  a  municipal  cound] 
under  a  statute  authorizinir  it  to  require  railroad 
companies  operatingr  within  Its  limiu  to  lisht  its 
track  at  crossiDgrs  or  hlgrhways,requiriofir  that  they 
should  k)e  lighted  by  electric  llffhts  of  the  arc  pat- 
tern, the  kind  of  light  being  limited  only  to  such 
as  should  be  maintained  <by  the  municipality,  is  in- 
valid as  oonflDlng  the  company  to  a  particular  kind 
of  electric  light,  and  as  interfering  with  the  com- 
pany's freedom  of  contract  in  providing  such  elec- 
tric lights  as  it  might  prefer.  ShelbyviUe  v.  Cleve. 
land,  C.  C.  &  St.  L.  R.  Go.  146  Ind.  60. 

So,  a  statute  authorizing  muDicipallties  to  re- 
quire railroad  companies  to  light  their  crossings 
throughout  the  corporate  limits  for  the  purpose  of 
protecting  citizens  from  passing  trains,  does  not 
authorize  an  ordinance  requiring  every  railroad  to 
maintain  light  wherever  a  track  of  such  railroad 
company  crosses  a  street  in  the  municipality,  with- 
out reference  to  whether  the  security  or  safety  of 
oMzens  requires  it  or  not.  ShelbyviUe  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  146  Ind.  66. 

And  an  ordinance  of  a  city  requiring  a  railroad 
company  to  keep  a  flagman  by  day  and  a  red  lan- 
tern by  night  at  a  point  where  Its  track  crosses  a 
street  is  not  a  reasonable  regulation  which  can  be 
upheld  under  police  power,  where  the  crossing  is 
an  ordinary  one,  and  there  is  but  a  single  track  on 
which  only  the  usual  trains  pass  at  intervals  some 
distance  apart,  and  it  does  not  appear  that  the 
crossing  is  unusually  dangerous.  Toledo,  W.  &  W. 
R.  Co.  V.  Jacksonville,  67  m.  87, 16  Am.  Rep.  611. 

And  a  city  cannot,  under  the  power  granted  by 
Ind.  act  1888,  p.  802,  authorizing  it  to  require  lights 
at  railroad  crossings  for  the  security  and  safety  of 
citizens,  require  a  railroad  company  whose  only 
schedule  train  at  night  passes  through  the  city  at 
8  o'clock,  to  light  each  street  crossed  by  its  road  at 
the  crossing  from  dark  to  dawn  with  an  arc  lamp 
of  2,000  candle  power.  Cleveland.  C.  C.  &  St.  L.  R. 
Co.  V.  Conneisville,  147  Ind.  277, 37  L.  R.  A.  175. 

And  a  railroad  company  is  not  liable  for  the  ex- 
pense of  lighting  its  tracks  under  a  municipal  re- 
quirement that  the  tracks  t)e  lighted  with  lights  of 
a  certain  candle  power,  where  such  power  is  so 
great  as  to  obscure  the  headlight  upon  locomotives 
and  render  it  impossible  for  railroad  employees  to 
manage  the  trains  BO  as  to  protect  the  lives  of  the 
passengers  intrusted  to  their  care,  and  to  endanger 
persons  crossing  the  railroad  because  they  are  un- 
able to  see  the  headlights  of  approaching  trains. 
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Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  St.  Bernard,  Ifr 
Ohio  C.  C.  588. 

In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  St.  Bernard, 
15  Ohio  C.  C.  688,  the  principal  case  was  distin- 
guished upon  the  ground  that  In  that  case  the 
question  as  to  the  power  of  the  light  used  did  not 
seem  to  have  been  raised,  and  the  case  seems  to  turn 
upon  the  kind  of  light,  whether  electricity,  gas,  or 
otherwise,  which  might  be  used  in  the  village. 

So,  an  ordinance  requiring  railroad  companies  to* 
light  their  tracks  within  the  limits  of  a  municipal- 
ity on  the  same  schedule  plan  adopted  and  used  by 
the  municipality,  enacted  under  a  statute  authoriz- 
ing cities  to  require  railroad  companies  to  keep  and 
maintaio  lights  on  all  nights  that  the  common  coun- 
cil may  direct,  is  objectionable  in  not  providing 
when  lamps  shall  be  lighted  and  how  long  they 
shall  continue  to  burn.  ShelbyviUe  v.  Cleveland,. 
C.  C.  &  St.  L.  R.  Co.  146  Ind.  66. 

In  that  case  Cincinnati,  H.  &  D.  R.  Co.  v.  Sul- 
livan, 82  Ohio  St.  162,  was  distinguished  upon 
the  ground  that  in  the  latter  case  the  ordinance 
was  strictly  followed,  and  in  no  way  transcended 
the  powers  conferred  by  statute. 

An  ordinance  passed  by  a  municipal  council  un- 
der Ohio  Rev.  Stat.  C  2494,  requiring  a  railroad  com- 
pany to  light  Its  bridges  or  crossings  within  the 
municipal  limits  must  specify  the  time  within 
which  such  lighting  must  lie  done.  Lake  Erie  & 
W.  R.  Co.  V.  St.  Mary's,  14  Ohio  C.  C.  208. 

And  the  omission  in  an  ordinance  passed  by  a 
municipal  council  under  that  statute  to  specify  the 
time  within  which  the  same  shall  l)e  done,  cannot 
be  supplied  by  a  notice  from  the  municipal  clerk 
provided  for  by  fi  2496  thereof.  Lake  Erie  &  W.  R. 
Co.  V.  St.  Mary's,  14  Ohio  C.  C.  202. 

The  Ohio  statute  authorizing  municipal  corpora- 
tions to  require  railroads  passing  through  their 
limits  to  light  their  roads,  however,  does  not  re- 
quire the  municipality  itself  to  furnish  the  llMht in 
case  of  failure  to  do  so  on  the  part  of  the  company; 
it  may  employ  others  to  do  the  lighting.  Cincin- 
nati, H.  &  D.  R.  Co.  V.  Bowling  Green,  9  Ohio  C.  C» 
524. 

A  municipal  corporation  has  the  legal  right,  un- 
der the  Ohio  statute,  to  require  the  lighting  of  a 
railroad  track  at  a  street  crossed  by  the  railroad 
company,  and  if  the  company  neglects  to  perform 
the  requirement,  it  may  erect  the  necessary  iamps 
and  furnish  the  light  at  the  expense  of  the  railroad 
company,  and  collect  it  by  suit  if  necessary.  Bowl- 
ing Green  v.  Cincinnati,  H.  &  D.  R.  Co.  10  Ohio  C. 
C.64. 
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therefore,  that  by  the  statute  (§  2494)  the  vil- 
lage, flndiDg  the  plaintiff  in  error  managlDg 
and  operating  a  railroad  within  its  limits,  was 
authorized  to  charge  it  with  the  duty  of  main- 
taining these  lights,  though  it  neither  owned 
nor  had  leased  the  railroad  the  track  of 
which  was  to  be  lighted.  This  section  of  the 
statute  (^  2494)  was  before  this  court  in 
the  case  of  Cineinnati,  II.  d  D.  B,  Co.  v. 
SulUcan,  32  Ohio  St.  152,  and  was  held  to 
constitute  a  reasonable  exercise  of  police 
power,  and  therefore  constitutional.  The  or- 
dinance in  question  specifies  the  points  at 
which  lights  are  to  be  maintained,  and  pre- 
scribes the  kind  of  light,  and  the  lamps  and 
attachments  to  be  employed.  Electricity  must 
be  used,  and  the  lamps  and  attachments  must 
be  in  all  respects  similar  to  those  used  in  light- 
ing the  streets  of  the  village. 

Plaintiff  in  error  contends  that  these  provi- 
sions are  unreasonable,  in  that  they  deprive  it 
of  the  power  of  determining  the  kind  of  light 
to  be  used  and  of  contracting  on  its  own  be- 
half; that  the  system  of  lamps  and  attach- 
ments which  the  "ordinance  prescribes  are  the 
subject  of  patents,  and  that  the  exclusive  right 
to  use  them  within  the  village  has  been  granted 
to  the  Bowling  Green  Electric  Light  &  Power 
Company;  and  that,  therefore,  the  plaintiff  in 
•error  was  put  wholly  within  the  power  of 
such  company  by  the  ordinance,  and  will  be 
compelled  to  pay  whatever  price  the  company 
chooses  to  establish  or  charge  for  the  lights  re- 
quired. 

kuAs  respects  the  objection  to  the  ordinance 
on  account  of  its  specifying  the  kind  of  light 
to  be  used,  the  statute  (Rev.  Stat.  §  2495). 
among  other  provisions,  requires  the  ordinance 
to  "specify  the  manner  in  which  such  .  .  . 
railway  shall  be  lighted.  .  .  .  This  lan- 
guage seems  broad  enough  to  authorize  the 
municipality  to  prescribe  the  kind  of  light  to 
be  employed  for  that  purpose, — whether  elec- 
tricity, gas,  or  any  other  material  or  means 
that  :may  be  reasonably  adapted  to  the  pur- 
pose. The  power  of  selecting  the  kind  of  light 
to  be  used  can  be  exercised,  of  course,  onl^ 
where  more  than  one  kind  is  available.  This 
power  must  reside  somewhere,  cither  in  the 
railroad  company  or  the  municipality.  The 
power  to  require  the  lighting  of  a  railroad 
track  is  a  branch  of  the  police  power  of  the 
state.     If  the  terms  of  this  section  (g  2495)  of 


the  Revised  Statutes,  granting  the  power  to 
municipal  bodies,  should  not  be  broad  enough 
to  expressly  authorize  them  to  prescribe  the 
kind  of  light  to  be  employed,  yet,  as  the  power 
to  compel  a  railroad  company  to  light  its  track 
at  all  implies  authority  to  require  it  to  be  eflS- 
ciently  done,  it  would  seem  to  necessarily  fol- 
low that,  within  reasonable  limits,  the  power 
to  prescribe  the  kind  of  lights  rests  with  the 
municipal  authorities.  They,  of  course,  in 
this  respect,  could  not  cast  an  unreasonable 
burden  on  the  railroad  company. 

Doubtless,  an  ordinance  would  cast  upon  a 
railroad  company  an  unreasonable  burden, 
and  for  that  reason  would  be  void,  if  it  pre- 
scribed an  electric  light,  when  the  municipal- 
ity contained  no  electric  plant  or  other  con- 
venient means  of  generating  electricity:  other- 
wise each  municipality,  large  or  small,  through 
which  a  railroad  might  pass,  could  compel 
those  who  operated  the  road  to  erect  a  plant  to 
generate  the  light  thus  required.  There  was, 
however,  in  the  village  of  Bowling  Green,  at 
the  time  the  ordinance  under  coosideration  was 
passed,  an  electric  light  and  power  company, 
operating  an  electric  plant,  and  therefore  the 
means  was  at  hand  that  would  enable  the  rail- 
road company  to  comply  with  the  require- 
ments of  the  ordinance  in  this  respect,  and 
therefore  such  requirement  was  not  in  itself 
unreasonable. 

Did  the  ordinance  unreasonably  limit  the 
right  of  the  railroad  company  to  contract  on 
itA  own  behalf,  or  unreasonably  place  it  within 
the  power  and  subject  it  to  extortion  at  the 
hands  of  the  electric  light  and  power  com- 
pany, of  which  it  must  procure  the  lights? 
True,  the  railroad  was  required  to  adopt  elec- 
tricity as  the  means  of  illumination,  and  was 
confined  to  the  kind  t)f  lamps  and  their  attach- 
ments then  in  use  in  said  village.  If  the  ex- 
clusive right  to  use  within  the  village  these 
lamps  and  attachments  had  been  granted  by 
the  patentee  to  the  Bowling  Green  Electric 
Light  &  Power  Company,  and  this  company 
bad  an  absolute  power  to  fix  the  price  thai  it 
could  exact  for  the  use  of  its  light  and  lamps^ 
then  the  contention  of  the  raUroad  company 
would  find  strong  support  in  reason  and  just- 
ice. It  may  be  conceded,  however,  that  the 
lamps  and  their  attachments,  as  well  as  the 
system  of  lighting,  in  use  in  the  village  of 
Bowling  Green,  were  all  protected  by  patents. 


And  lefirislatlon  authorlzinir  villaRee  or  cities  to 
require  railroad  companies  to  llffht  their  tracks 
within  their  corporate  limits,  and  in  case  of  failure 
or  refusal  by  such  railroads  to  do  so,  to  themselves 
light  such  tracks  within  their  limits  at  the  expense 
of  the  owners  of  such  railroads,  and  by  ordinance 
to  declare  such  expense  to  be  a  lien  upon  any  and 
all  of  the  real  estate  of  the  delinquent  companies 
within  their  limits,  is  valid,  and  not  In  conflict  with 
constitutional  provisions.  Cincinnati,  H.  &  D.  R. 
Co.  V.  Sullivan.  32  Ohio  St.  154. 

And  a  provision  that  the  expense  of  Hghtlnp^  a 
railroad  track  by  a  municipality  within  its  limits, 
which  the  railroad  company  had  refused  to  light, 
shall  be  a  personal  liability  which  may  be  recov- 
ered by  suit  in  the  name  of  the  corporation,  and 
that  the  lien  therefor  upon  real  estate  may  be  en- 
forced in  any  court  having  general  Jurisdiction  In 
the  name  of  the  corporation,  provides  for  due  pro- 
cess of  law.  Cincinnati,  H.  &  D.  R.  Co.  v.  Sullivan, 
82  Ohio  St.  154. 
41  L.  R.  A. 


A  statutory  liability  of  a  railroad  company  aris- 
ing from  failure  to  comply  with  a  polloe  regulation 
that  it  liirht  Its  tracks  within  the  limits  of  a  munl- 
cipahty.  or  in  default  thereof  that  the  municipa  I. 
ty  shall  light  them  at  its  expense,  however,  cannot 
be  enforced  as  a  tax  upon  the  company  under  the 
taxing  power.  Cincinnati,  H.  &  D.  R.  Go.  v.  Sulli- 
van, 32  Ohio  St.  154. 

But  a  statutory  provision  that  city  councils  may 
direct  the  manner  in  which  the  expense  of  lighting 
a  railroad  track  which  the  railroad  company  bad 
refused  to  light  shall  be  assessed,  and  that  when 
assessed  the  amount  shall  be  a  lien  on  the  real  es- 
tate of  the  railroad  company,  is  intended  to  give  a 
village  council  power  to  declare  such  expense  a 
lien,  etc.,  and  the  use  of  the  word  '"assess^^  ts  not  to 
be  taken  as  an  attempt  to  convert  such  expense 
Into  an  actual  tax  or  legal  assessment  or  charge 
Imposed  in  the  exercise  of  the  power  of  taxation. 
Cincinnati,  H.  &  D.  R.  Co.  v.  Sullivan,  82  Ohio  St. 
154. 
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•and  that  the  Bowling  Green  Electric  Light  & 
Power  Company  had  the  exclusive  right  to 
their  use  within  that  village,  and  yet  the 
power  of  extortion  would  not  follow  necessar- 
ily. The  light  and  power  company  have  ac- 
quired in  the  village  rights  that  are  in  the  nature 
of  a  monopoly.  The  use  to  which  it  has  de- 
voted its  property  is  one  in  which  the  public 
have  an  interest,  and  it  requires  the  use  of  the 
streets  and  alleys  of  the  village  to  conduct  and 
distribute  electricity  to  its  lamps  for  illuminat- 
ing purposes;  and,  in  addition  to  this,  power 
to  appropriate  private  property  has  been  con- 
ferred on  it.  Rev.  Stat.  §  3471a.  Both  reason 
and  authority  deny  to  a  corporation  clothed 
with  such  rights  and  powers,  and  bearinc^such 
relation  to  the  public,  the  power  to  arbitrarily 
fix  the  price  at  which  it  will  furnish  light  to 
those  who  desire  to  use  it.  2  Beach,  Priv. 
Corp.  §  834-886;  Zanesville  v.  Zarmville  Oas- 
light  Co,  47  Ohio  St.  1;  Munn  v.  Illinois,  04  U. 
S.  113,  24  L.  ed.  77;  SpHng  Valley  Water 
Works  V.  Sckoitler,  110  U.  S.  847,  28  L.  ed. 
173;  Oibbs  v.  Consolidated  Oas  Co.  180  U.  S. 
408,  32  L.  ed.  984;  St.  Louis  v.  BeU  TeUph.  Co. 
96  Mo.  623,  2  L.  R.  A.  278;  State,  Webster,  v. 
Nebraska  Teleph,  Co.  17  Neb.  126,  52  Am.  Rep. 
404;  Central  U,  Teleph.  Co.  v.  Bradbury,  106 
Ind.  1. 

The  Bowling  Green  Electric  Light  &  Power 
Company  was  bound  to  serve  all  of  its  pa- 
trons alike;  it  could  impose  on  the  plaintiff 
in  error  no  greater  charge  than  it  exacted  of 
-others  who  had  used  its  lights.  The  village 
had  authority  to  fix  the  rates  to  be  charged 
by  the  company  for  lights.  Rev.  Stat.  §  2478. 
If  the  village  authorities  should  fail  to  act  in 
this  respect,  and  the  plaintiff  in  error  and  the 
light  and  power  company  could  not  agree 
upon  a  price,  the  latter,  by  an  appeal  to  the 
courts  of  the  state,  could  compel  the  former  to 
furnish  the  lights  at  a  reasonable  price.  There- 
fore the  provision  of  the  ordinance  requiring 
4he  plaintiff  in  error  to  use  the  lamps  and  at- 
tachments then  in  use  in  the  village  was  not 
unreasonable.  Notwithstariding  that  the  sole 
right  to  use  the  lamps  and  attachments  pre- 


scribed may  have  been  vested  in  the  Bowling 
Green  Electric  Light  &  Power  Company,  yet, 
as  that  company  was  bound  to  furnish  light  to 
all  its  patrons  on  terms  that  must  be  both  rea- 
sonable and  impartial,  the  ordinance  requiring 
the  use  of  such  lamps  and  attachments  should 
in  that  respect  be  deemed  reasonable.  The 
right  to  make  contracts  on  its  own  behalf  is 
doubtless  a  valuable  one  to  the  plaintiff  in  er- 
ror, and,  if  there  had  been  two  or  more  electric- 
light  plants  in  the  village,  an  attempt  to  dic- 
tate to  plaintiff  in  error  which  of  them  it 
should  choose  might  have  presented  an  interest- 
ing question.  There  was  but  one,  however, 
and  the  only  choice  open  to  plaintiff  in  error 
was  between  building  a  new  plant  or  taking 
light  of  the  company  then  established  in  the 
village.  If  that  company  had  an  exclusive 
right  to  use  the  lamps  and  attachments  pre- 
scribed, then  no  choice  was  open  to  the  plain- 
tiff in  error,  and  ii  would  be  compelled  to  pro- 
cure the  lights  of  that  company.  Tb4s,  how- 
ever, from  a  practical  point  of  view,  was  of 
little  or  no  concern,  because,  while  the  circum- 
stances surrounding  the  plaintiff  in  error  com- 
pelled it  to  take  the  lights  of  this  particular 
company,  yet  the  latter  was  also  compelled  to 
furnish  them  at  a  reasonable  price.  The  state, 
under  these  circumstances,  must  yield  its  police 
power,— a  power  existing  for  the  benefit  of  all 
its  citizens,— or  the  right  of  a  railroad  com- 
pany to  an  unlimited  power  of  contracting 
must  give  way.  This  is  not  the  only  instance 
in  which  its  powers  in  this  respect  are  cur- 
tailed for  the  public  good.  This  is  notably 
the  case  in  respect  of  its  power  to  contract  con- 
cerning the  transportation  of  freij^ht-and  pas- 
sengers. The  ordinance  in  question  requires 
that  the  lights  to  be  furnished  by  the  plaintiff 
in  error  shall  be  kept  lighted  during  the  same 
hours  that  the  street  lamps  of  the  village  may 
be  kept  lighted.  This,  we  think,  is  sufficiently 
definite  to  clearly  inform  the  plaintiff  in  error 
of  what  was  required  of  it  in  this  respect.  The 
ordinance,  we  think,  imposes  no  unreasonable 
burdens  on  the  plaintiff  in  error. 
Judgment  affirmed. 


And  while  an  averment  in  an  action  by  a  village 
asrainst  a  railroad  company  to  recover  amounts 
-claimed  by  tbe  village  on  account  of  ligbtinff  the 
track  of  a  railroad  company  at  tbe  crossing  of  cer- 
tain streets  that  the  company  was  required  to  light,, 
and  to  erect  certain  electric  lights  by  causing  one 
electric  light  to  be  placed  at  each  of  certain  cross- 
ings similar  in  all  respects  to  those  used  by  the  vil- 
lage in  lighting  its  streets,  is  open  to  the  criticism 
that  it  is  not  a  certain  averment  of  any  particular 
style  of  lamp,  and  would  probably  sustain  a  motion 
tomake  the  complaint  more  definite  and  certain. 
It  Is  sufficient  on  demurrer.  Bowling  Green  v. 
Cincinnati,  H.  &  D.  R.  Ck).  10  Ohio  C.  C.  64. 

And  a  Judgment  in  an  action  brought  by  a  village 
against  a  railroad  company  for  amounts  assessed 
upon  the  company  for  lighting  its  tracks  under  an 
ordinance  requiring  the  company  to  do  so  or  in  de- 
fault thereof  authorizing  the  municipality  to  light 
41L.R.A. 


them  at  its  expense,  will  be  reversed,  and  the  case 
remanded  with  an  opportunity  to  amend  where  it 
is  not  averred  in  the  petition,  and  there  is  no  evi- 
dence in  the  record  to  show  what,  if  any,  was  the 
expense  to  tbe  municipality  of  placing  and  manu- 
facturing the  lights.  Lake  Erie  &  W.  R.  Co.  v.  St. 
Mary»s,14  0hloC.C.2(B. 

An  ordinance  requiring  all  railroad  companies 
to  provide  for  the  safety  of  citizens  and  others  by 
maintaining  electric  lights  at  designated  points  im- 
posing a  penalty  for  every  train  run  over  such 
crossing  where  a  light  is  not  maintained,  covers 
the  whole  subject,  and  effects  the  repeal  of  an  or- 
diance  previously  existing  requiring  railroad  com- 
panies to  maintain  an  electric  light  of  a  specified 
power  at  each  noint  where  the  road  crosses  a  street, 
imposing  a  different  fine  for  Its  violation.  Terre 
Haute  &  L.  R.  Co.  v.  South  Bend,  146  Ind.  239. 

F.  H.  a 
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RHODE  ISLAND  SUPREME  COURT. 


JULT^ 


STATE  of  Rhode  Islaod.  ex  rel,  Gardnier  T. 
S  WARTS, 

Walter  E.  MYLOD. 


(. 


.ILL. 


.) 


The  praetioe  of  Christiaii  Scienoe,  eon- 
risting  of  prayer  for  divine  assistance, 

tbeencourasremeot  and  direction  of  tbe  tbouffhts 
of  the  fMitlent,  without  reoommendlnir  or  admin- 
teterinff  any  drug  or  medicine,  or  g\y\ng  him  any 
course  of  physical  treatment.  Is  not  a  violation  of 
Gton.  Laws,  chap.  16S,  prohlbltlnsr  the  practice  of 
medicine  or  surgery  in  any  of  Its  branches  with- 
out a  certificate  from  the  state  board  of  health. 

(July  18,  1896.) 

CERTIFICATION  by  the  District  Court  for 
the'Sixth  Judicial  District  for  the  opinion 
of  the  Appellate  Division  of  a  constitutiooal 
question  raised  In  a  prosecution  of  defendant 
for  practisiog  medicine  contrary  to  tbe  provi- 
sions of  Qtea,  Laws,  chap.  165.  Judgment  for 
defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  F.  Steams  for  tbe  State. 

Mr,  Oeor^e  A«  Littlefleld,  for  tbe  de- 
fendant: 

A  question  involving  the  constitutionality  of 
a  statute  should  be  determined  only  when  it  is 
impossible  to  dispose  of  a  cause  on  its  merits 
otherwise. 

6  Am.  &  Eng.  Enc.  Law  2d  ed.  p.  1084. 

A  legislative  act  should  not  be  declared  un- 
constitutional unless  the  point  is  presented  in 
such  form  as  to  render  its  decision  imperative. 

Weimet  v.  Bunbury,  80  Mich.  218;  InkeUr 
V.  Carver,  16  Mich.  488. 

The  statute  does  not  apply  to  the  defendant. 

If  the  statute  had  been  intended  to  apply  to 
other  people  than  ordinary  physicians  and  sur- 
ffeona  the  fact  would  bare  been  indicated  with- 
in it,  as  is  the  case  in  some  other  states. 

Smith  V.  Lane,  24  Hun,  682. 

If  there  is  any  doubt  whether  the  statute  in- 
cludes tbe  defendant,  the  benefit  of  it  must  be 
given  to  him. 

Our  present  statute  regulating  the  practice  of 
medicine  was  passed  only  after  many  years  of 
agitation.  It  was  made  to  apply  only  to  medi- 
cine and  surgery.  It  would  be  most  surprising 
now  to  have  read  into  it  between  the  lines 
every  other  remedial  influence. 

Boswortht  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  adjudged  probably  guilty 
in  the  district  court  of  the  sixth  judicial  dis- 
trict upon  complaint  of  Gardnier  T.  S warts, 
secretary  of  the  state  board  of  health.  Said 
complaint  which  was  made  under  chapter  165, 
R.  I.  Gen.  Laws,  alleges  that  the  defendant,  at 
Providence,  on  the  26th  day  of  November, 
1897,  *'did  then  and  there  practise  medicine 
and  surgery  for  reward  and  compensation, 
without  lawful  license,  certificate,  and  author- 

Note.— The  case  of  State  v.  Busweil,  40  Neb.  168. 
which  the  court  in  tbe  present  casedistlneruishes,  is 
reported  in  24  L.  R.  A.  68. 
41  L.  R.  A. 


ity,  and  not  being  then  and  there  duly  regis- 
tered according  to  law  "  The  defendant  upon 
arraignment,  pleadeu  not  guilty,  and  subse- 
quently, and  before  judgment,  raised  a  ques- 
tion of  the  constitutionality  of  said  chapter 
165,  which  question  in  accordance  with  tbe 
provisions  of  chapter  250,  R.I.  Gen.  Laws,  waa 
certified  and  transmitted  to  the  appellate  di- 
vision of  the  supreme  court  for  decision. 

R.  I.  Gen.  Laws.  chap.  165,  provides  for  the 
registration  of  physicians,  and  its  object  is  to- 
regulate  the  practice  of  medicine  and  surgery. 
Under  this  chapter,  authority  to  practise  med- 
icine and  surgery  is  through  a  certificate  issued 
by  the  state  board  of  health,  and  said  board, 
upon  application,  and  without  discrimination? 
against  any  particular  school  or  system  of  med- 
icine, is  required  to  issue  such  certificate  to  any 
reputable  physician  practisiog,  or  desiring  to- 
bepin  the  practice  of  medicine  or  surgery  in 
this  state,  wbo  possesses  certain  specified  qual- 
ifications. Section  2  of  said  chapter,  in  part, 
is  as  follows:  "Sec.  2.  It  shall  be  unlawful 
for  any  person  to  practise  inedicine  or  surgery 
in  any  of  its  branches,  within  the  limits  of  this 
state,  who  has  not  exhibited  and  registered  in 
the  citv  or  town  clerk's  ofiSce  of  the  city  or  town 
in  which  he  or  she  resides,  his  or  her  authority 
for  so  practising  medicine  aa  herein  prescribed, 
together  with  his  or  her  age,  address,  place  of 
birth,  and  the  school  or  system  of  medicine  to- 
which  he  or  she  proposes  to  belong.*'  Section 
8  of  said  chapter  is  as  follows:  **8ec.  8.  Any 
person  living  in  this  state  or  any  person  com- 
ing into  this  state,  who  shall  practise  medicine 
or  surgery  or  attempt  to  practise  medicine  or 
surgery  in  any  of  its  branches,  or  wbo  shall 
perform  or  attempt  to  perform  any  surgical 
operation  for  or  upon  any  person  within  the 
limits  of  this  state  for  reward  or  compensation 
in  violation  of  the  provisions  of  this  chapter, 
shall  upon  conviction  thereof  be  fined  $50,  and 
upon  each  and  every  subsequent  conviction- 
shall  be  fined  $100  and  imprisoned  thirty  days, 
or  either  or  both,  in  tbe  discretion  of  the  court; 
and  in  no  case,  where  any  provision  of  this 
chapter  has  been  violated,  shall  the  person  so 
violating  be  entitled  to  receive  compensation- 
for  services  rendered.  To  open  an  oflSce  for 
such  purpose,  or  to  announce  to  tbe  public  in. 
any  other  way  a  readiness  to  practise  medicine 
or  surgery  in  this  state,  shall  be  to  engage  ia 
the  practice  of  medicine  within  the  meaning  of 
this  chapter."  For  the  state,  Everett  Hall  tes- 
tified, substantially,  that  be  called  upon  the  de- 
fendant at  his  residence,  and  asked  to  be  cured 
of  malaria;  that  the  defendant  said  that  he  was 
Dr.  Mylod:  that  the  defendant  sat  looking  at 
tbe  floor,  with  his  ^yei^  shaded,  as  if  engaged 
in  silent  prayer,  for  about  ten  minutes,  and 
then,  looking  up,  said,  "I  guess  you  feel  l>et 
ter;"  that  defendant  gave  nim  a  book  entitled 
•'A  Defense  of  Christian  Science;"  that  hegave- 
defendant  $1;  that  defendant  did  not  recom- 
mend nor  administer  any  drug  or  medicine, 
nor  take  hispulse  or  temperature,  nor  do  any 
of  the  things  usually  done  by  physicians. 
Clarence  Vaughn,  in  behalf  of  the  state,  testi- 
fied that  he  called  upon  the  defendant  at  his 
residence  on  two  occasions,  and  requested  to- 
be  cured  of  the  grippe;  that  he  gave  defendant 
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-$1  each  visit;  that  defendant  said  be  was  Dr. 
Myiod;  that  defendant  gave  him  a  card  stating 
the  defendant's  office  hours,  and  describing  de- 
fendant as  a  Christian  Scieotist,  but  not  in  any 
way  referring  to  defendant  as  a  physician;  that 
•defendant  did  not  talce  his  pulse  or  temperature 
nor  do  an^  of  the  other  things  that  physicians 
do  in  treating  disease,  but  seemed  to  be  sitting 
in  silent  prayer;  that  defendant  gave  him  a 
bool£  entitled  '*An  Historical  Sketch  of  Meta- 
physical Healing:"  that  defendant  told  him  to 
look,  not  on  the  dark  side  of  things,  but  on  the 
bright  side,  and  to  think  of  God,  and  it  would 
'do  him  good,  since  thought  governs  all  things. 
Dr.  G^ardnier  T.  Swarts,  secretarv  of  the  state 
board  of  health,  testified  that  the  defendant 
is  not  a  registered  physician,  that  said  de- 
fendant does  not  have  authority  to  practise 
medicine  in  Rhode  Island,  and  that  physicians 
often  cure  disease  without  the  use  of  drugs  or 
medicine.  For  the  defense,  the  charter  of  the 
Providence  Church  of  Christ,  Scientist,  was 
introduced  in  evidence,  and  the  defendant  tes- 
tified, substantially,  that  he  is  the  president 
and  first  reader  or  pastor  of  said  church;  that 
said  church  has  been  organized  and  has  held 
regular  religious  services  for  seven  years;  that 
«aid  church  belongs  to  the  sect  known  as 
Christian  Scientists,  in  whose  belief  God  and 
Jesus  Christ  and  the  Bible  hold  a  supreme 
place;  that  the  principal  distinguishing  differ- 
-ence  between  Christian  Scientists  and  other 
«ecis  consists  in  the  belief  of  the  former  regard- 
ing disease,  which  they  believe  can  be  reduced 
■to  a  minimum  through  the  power  of  prayer; 
that  the  public  religious  services  of  said  church 
consist  of  silent  prayer,  music,  reading  of  the 
Scriptures  and  ox  extracts  from  "Science  and 
Health,"  by  Mary  G.  Baker  Eddy;  that  he, 
beyond  a  greater  realization  of  truth  which 
his  ]ong:er  study  of  Christian  Science  may  have 
^iven  him.  professed  to  have  no  greater  power 
over  illness  than  that  possessed  by  any  mem- 
ber of  his  church;  that  he  did  not  tell  the  wit- 
nesses Hall  and  Yausbn  that  he  could  cure 
them,  nor  did  he  call  himself  a  doctor;  that  he 
•did  not  attempt  to  cure  them  by  means  of  any 
power  of  his  own;  that  he  assured  them  that  ft 
18  Qod  alone  who  heals,  acting  through  the 
human  mind;  that  all  he  did  was  to  engage  in 
silent  prayer  for  them,  and  to  endeavor  to  turn 
their  thoughts  to  Gkxl  and  towards  the  attain- 
ment of  physical  perfection;  that  the  efforts 
made  for  them  were  precisely  the  same  in 
character  as  those  which  he  makes  for  his 
congregation  at  public  services  of  his  church; 
that  he  does  not  practise  medicine,  nor  at- 
tempt to  cure  disease;  that  he  has  no  knowl- 
•edge  of  medicine  or  surgery;  that,  as  a  Chris- 
tian Scientist,  he  never  recommended  to  any- 
one a  course  of  physical  treatment;  that  he  has 
only  the  method  of  prayer  and  effort  to  en- 
courage hopefulness,  for  all  who  come  to  him 
in  public  or  private,  and  whatever  disease  they 
imagine  they  have;  and  that  his  ministrations 
often  can  be  and  are  rendered  as  effectively  in 
the  absence  as  in  the  pre^^ence  of  the  benefici- 
ary Other  witnesses  were  called,  but  there  was 
no  material  variance  in  the  testimony  except 
that  the  witnesses  Hall  and  Vaughn  testified 
that  the  defendant  said  he* was  Dr.  Mylod. 
which  testimony  was  contradicted  by  the  de- 
fendant. 
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The  constitutional  question  raised  by  the 
defendant  is  that  under  ^  8,  art.  1,  R.  I.  Const., 
which  secures  to  him  religious  freedom,  he 
had  a  right  to  perform  the  acts  shown  by  the 
testimony  to  have  been  performed,  and  that, 
therefore,  said  chapter  165,  R.  I.  Gen.  Laws, 
under  which  said  complaint  was  made,  is  un- 
constitutional if,  and  in  so  far  as,  it  provides 
a  penalty  for  the  performance  of  said  acts. 
This  question,  properly,  cannot  be  considered 
by  the  court  unless  said  chapter  165  is  suffi- 
ciently broad  to  include  withm  its  prohibitive 
provisions  the  acts  of  the  defendant,  for  the 
defendant  cannot  question  the  constitutional- 
ity of  said  chapter  unless  his  rights  would  be 
anected  by  its  enforcement.  State  v.  Sruno,  8 
R.  I.  64.  There  is  no  testimony  tending  to 
show  that  the  defendant  practised  or  attempted 
to  practise  surgery,  or  that  he  made  any  diag- 
nosis or  examination  to  ascertain  whether  the 
witnesses  Hall  and  Vaughn  were  suffering 
from  disease,  or  that  be  administered  or  pre- 
scribed any  drug,  medicine,  or  remedy,  or 
that  he  claimed  any  knowledge  of  disease,  or 
the  proper  remedies  therefor.  Upon  the  testi- 
mony, the  only  claim  that  can  be  made  by  the 
state  is  that  upon  a  card  handed  to  one  of  the 
witnesses  appeared  the  name  and  office  hours 
of  the  defendant;  that  the  defendant  said  he 
was  Dr.  Mylod;  Uiat  be  offered  silent  prayer 
for  the  witnesses  Hall  and  Vaughn,  who 
claimed  to  be  suffering  from  disease;  that  he 
gave  said  witnesses  each  a  book  in  which,  pre- 
sumably, the  principles  of  Christian  Science 
were  taught,  explained,  and  defended;  that 
he  told  the  witness  Vauehn,  substantially,  to 
look  on  the  bright  side  of  things,  and  think  of 
Qcd,  and  it  would  do  him  go(xi;  and  thar  he 
accepted  compensation  for  his  services.  Did 
these  acts  of  the  defendant  constitute  the  prac- 
tice of  medicine,  in  violation  of  chapter  165, 
R.  I.  Qen  Laws?  It  is  the  duty  of  the  court 
to  give  effect  to  the  intention  of  the  lawmak- 
ing power  as  embodied  in  the  statutes.  The 
legislature  is  presumed  to  mean  what  it  has 
plainly  expressed,  and,  when  it  has  so  ex- 
pressed its  meaning,  construction  is  excluded. 
It  is  only  when  the  meaning  of  a  statute  is  ob- 
scure, or  the  words  employed  are  of  doubtful 
meaning,  that,  in  order  to  give  effect  to  the 
lecrislative  intention,  the  duty  of  construc- 
tion arises.  In  the  construction  of  penal  stat- 
utes a  well-established  rule  is  that  words  and 
phrases  must  be  taken  in  their  ordinary  accep- 
tation and  popular  meaning,  unless  a  contrary 
intent  appears.  While  the  words  of  such  stat- 
utes are  not  to  be  restricted  in  meaning  within 
the  narrowest  limits,  neither  are  they  to  t)e  ex- 
tended beyond  their  common  interpretation; 
and,  if  there  is  a  reasonable  doubt  as  to  whether 
the  acts  done  are  within  the  meaning  of  the 
statute,  the  party  accused  of  its  violation  is  en- 
titled to  the  benefit  of  that  doubt.  Endlich, 
Interpretation  of  Statutes,  §§  829,  880.  It  fol- 
lows, therefore,  that  the  acts  complHined  of 
are  excluded  from  the  operation  of  said  chap- 
ter 165  unless  the  words  '*practice  of  medicine," 
taken  in  their  ordinary  or  popular  meaning, 
include  them,  or  unless  it  appears  from  said 
chapter  that  the  legislative  intent  was  tn  give 
to  said  words  a  meaning  broader  and  more  in- 
clusive than  the  popular  one. 

Medicine  in  the  popular  sense,  is  a  remedial 
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substance.  The  practice  of  medicine,  as  ordi- 
narily or  popularly  understood,  has  relation  to 
the  art  of  preventing,  curing,  or  alleviating 
disease  or  pain.  It  rests  largely  in  the  scien- 
ces of  anatomy,  physiology,  ana  hygiene.  It 
requires  a  knowledge  of  disease,  its  origin,  its 
anatomical  and  physiological  features,  and  its 
causative  relations;  and,  further,  it  requires  a 
knowledge  of  drugs,  their  preparation  and  ac- 
tion. Popularly,  it  consists  m  the  discovery 
of  the  cause  and  nature  of  disease  and  the  ad- 
ministration of  remedies  or  the  prescribing  of 
treatment  therefor.  Prayer  for  those  suffering 
from  disease,  or  words  of  encouragement,  or 
the  teaching  that  disease  will  disappear  and 
physical  perfection  be  attained  as  a  result  of 

grayer,  or  that  humanity  will  be  brought  into 
armony  with  God  by  right  thinking  and  a 
fixed  determination  to  look  on  the  bright  side 
of  life,  does  not  constitute  the  practice  of  med- 
icine in  the  popular  sense.  The  state,  how- 
ever contends  that  said  chapter  165,  taken  as  a 
whole,  indicates  a  legislative  intention  to  give 
to  the  words  "practice  of  medicine''  a  meaning 
broader  than  the  popular  one.  In  support  of 
this  contention  it  calls  attention  to  the  provi- 
sion contained  in  §  8  of  said  chapter  that  "to 
open  an  office  for  such  purpose  [that  is,  for  the 
practice  of  medicine  or  surgery],  or  to  an- 
nounce to  the  public  in  any  other  way  a  read- 
iness to  practise  medicine  or  surgery  in  this 
state,  shall  be  to  engage  in  the  practice  of  med- 
icine within  the  meaning  of  this  chapter."  In 
view  of  this  provision,  the  state  contends  that 
to  practise  medicine  it  is  not  necessary  to  use 
internal  or  other  remedies,  nor  to  make  diag- 
noses, nor  to  have  a  patient,  but  that  the  open- 
ing of  an  office  for  the  practice  of  medicine,  or 
the  announcement  of  a  readiness  to  engage  in 
such  practice,  constitutes  a  practice  of  medi- 
cine; and  therefore,  as  the  statute  applies  not 
only  to  those  who  actually  practise,  but  also 
to  those  who  announce  in  any  way  a  readiness 
to  practise,  the  state  contends  that  the  legisla- 
ture intended  to  give  a  broader  than  the  gen- 
erally accepted  meaning  to  the  words  "practice 
of  naedicine."  We  are  unable  to  agree  with 
this  contention.  Without  passing  upon  the 
provision  referred  to,  and  whatever  its  signifi- 
cance, it  certainly  cannot  be  constru^  to 
broaden,  in  a  general  sense,  the  meaning  of 
the  words  "practice  of  medicine."  The  most 
that  can  be  claimed  for  it  Is  that  it  operates  to 
broaden  the  offense  created  by  said  chapter 
165,  so  that  the  attempt  or  the  announcement 
of  a  readiness  to  practise  medicine  becomes 
equivalent  to  the  actual  practice. 

The  state  further  calls  attention,  in  support 
of  its  contention,  tog  6  of  said  chapter,  which 
provides  that  "nothing  in  this  chapter  shall  be 
so  construed  as  to  discriminate  against  any 
particular  school  or  system  of  medicine;"  and 
it  argues  that,  as  the  statutory  prohibition  re- 
lates to  the  practice  of  medicine  "in  any  of  its 
branches,"  and  that  as  certain  diseases— such 
as  insanity  and  nervous  prostration — are  treated 
by  the  so-called  "regular  school"  without  the 
use  of  drugs,  and  that  as  all  schools  recognize 
the  study  of  mental  conditions  as  affecting 
bodily  health  as  forming  a  distinct  branch  of 
medicine,  the  legislative  intention  to  give  to 
the  words  "practice  of  medicine"  a  construc- 
tion sufficiently  brond  to  include  the  practice 
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of  Christian  Science  is  clearly  manifest.  The- 
words  of  the  provision  against  discrimination, 
like  the  words  * 'practice  of  medicine^"  mustbe^ 
taken  in  their  ordinary  sense  and  meaning.  It 
is  a  matter  of  common  knowledge  that  among 
medical  men  there  arc  defined  differences  re- 
garding the  treatment  of  disease.  These  dif- 
ferences have  resulted  in  different  schools  or 
systems  of  medicine.  A  recognition  of  the  ex- 
istence of  such  differences,  however,  does  not 
broaden  the  meaning  of  the  words  "practice  of 
medicine"  to  include  the  practice  of  that  which, 
in  the  popular  sense,  is  not  a  practice  of  medi- 
cine. Neither  does  the  statutory  reference- 
to  the  practice  of  medicine  "in  any  of  its- 
branches"  affect  the  meaning  of  the  words  in 
question.  While  it  is  true  that  the  study  and 
treatment  of  mental  disease  constitute  one  of 
the  departments  or  branches  of  medicine  in 
which  the  influence  of  the  mind  over  the  body 
is  recognized,  yet  mere  words  of  encourage- 
ment, prayer  for  divine  assistance,  ortheteach- 
inj?  of  Christian  Science  as  testified,  in  the 
opinion  of  the  court,  does  not  constitute  the 
practice  of  medicine  in  either  of  its  branches, 
in  the  statutory  or  popular  sense.  To  give  to 
the  words  "practice  of  medicine"  the  con- 
struction claimed  for  them  by  the  state,  in  the 
opinion  of  the  court,  would  lead  to  unintended 
results.  The  testimony  shows  that  Christian 
Scientists  are  a  recognized  sect  or  school. 
They  hold  common  l^liefs,  accept  the  same 
teachings,  recognize  as  true  the  same  theories- 
and  principles.  If  the  practice  of  Christian 
Science  is  the  practice  of  medicine.  Christian 
Science  is  a  school  or  system  of  medicine,  and 
is  entitled  to  recognition  by  the  state  board  of 
health  to  the  same  extent  as  other  schools  or 
systems  of  medicine.  Under  said  chapter  16& 
it  cannot  be  discriminated  against,  and  its- 
members  are  entitled  to  certificates  to  practice 
medicine  provided  they  possess  the  statutory 
qualifications.  The  statute,  in  conferring  up- 
on the  state  board  of  health  authority  to- 
pass  upon  the  qualification  of  applicants  for 
such  certificates,  does  not  confer  upon  said 
board  arbitrary  power.  The  board  cannot  de- 
termine which  school  or  system  of  medicine,, 
in  its  theories  and  practices,  is  right;  it  can 
only  determine  whether  the  applicant  pos- 
sesses the  statutory  qualification  to  practise  in 
accordance  with  the  recognized  theories  of  a. 
particular  school  or  system.  It  would  be  ab- 
surd to  hold  that  under  said  chapter  165, 
which  provides  against  discrimination,  the 
requirements  necessary  to  entitle  an  applicant 
to  a  certificate  were  such  that  the  members 
of  a  particular  school  or  system  could  not 
comply  with  them,  thus  adopting  a  construc- 
tion which  would  operate,  not  as  a  discrimina- 
tion only,  but  as  a  prohibition.  On  the  other 
hand,  to  bold  that  a  person  who  does  not 
know  or  pretend  to  know  anything  about 
disease,  or  about  the  method  of  ascertaining 
the  presence  or  the  nature  of  disease,  or  about 
the  nature,  preparation,  or  use  of  drugs,  or 
remedies,  and  who  never  administers  them, 
may  obtain  a  certificate  to  practise  medicine, 
is  to  hold  that  the  operation  of  the  statute  is 
to  defeat  the  beneficial  purposes  for  which  it 
was  enacted.        • 

The  cases  cited  by  the  state  do  not  sustain 
its  contention.    In  Nelson  v.  Harrington,  73: 
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Wis.  591,  1  L.  R.  A.  719,  the  plaintiff  brought 
suit  against  the  defendant,  who  was  a  clair- 
voyant physician,  to  recover  damages  for  al- 
leged unskilful  treatment.    In  testimony    it 
appeared  that  the  defendant  held  himself  out 
as  a  healer  of  disease,  and  accepted  compensa- 
tion; that  he  determined  the  nature  of  the  dis- 
ease for  which  he  treated  the  plaintiff,  and  the 
character  of   the  remedies  he  administered, 
while  in  a  mesmeric  state  or  trance  condition. 
The  court  held  that  the  defendant  was  bound  to 
exercise  reasonable  skill,  and  that  the  knowl- 
edge of  the  plaintiff  of  his  methods  was  no 
defense  to  the  action.     In  Bibber  v.  Simpson, 
59  Me.  181,  which  was  an  action  brought  to 
recover  compensation  for  services,  the  opinion 
of  the  court  is  as  follows:    *The  services  ren- 
dered were  medical  in  their  character.    True, 
the  plaintiff  does  not  call  herself  a  physician, 
but  she  visits  her  sick  patients,  examines  their 
condition,  determines  the  nature  of  the  disease, 
and  prescribes  the  remedies  deemed   by  her 
most  appropriate.     Whether  the  plaintiff  calls 
herself  a  medical  clairvoyant,  or  a  clairvoyant 
physician,  or  a  clear  seeing  physician,  matters 
little;  assuredly,  such  services  as  the  plain- 
tiff claims  to  have  rendered  purport  to  be,  and 
are  to  be  deemed,  medical,  and  are  within  the 
clear  and  obvious  meaning  of  Rev.  Stat.  1871, 
chap.  18,  §  3,  which  provides  that  *no  person 
except  a  physician  or  surgeon,  who  commenced 
prior  to  February  16,  1881,  or  has  received  a 
medical  degree  at  a  public  medical  institution 
in  the  United  States,   or  a  license  from  the 
Maine  Medical  Association,  shall  recover  any 
compensation  for  medical  or  surgical  services, 
unless  previous  to  such  services  he  had  ob- 
tained a  certificate  of  good  moral  character 
from  the  municipal  officers  of  the  town  where 
he  then  resided. '    The  plaintiff  has  not  brought 
herself  within  the  provisions  of  this  section 
and  cannot  maintain  this  action."    In  Wheeler 
V.  Sawyer  (Me.  1888)  15  Atl.  67,  the  plaintiff, 
a  Christian  Scientist,  brought  suit  to  recover 
for  services,  p  Section  9,  chap.  13,  Rev.  Stat. 
1888,  is  the  same  as  section  3,  chap.  18,  Rev. 
Stat  1871,  except  that  it  does  not  relate  to 
physicians  and  surgeons  practising  prior  to 
February  16, 1831.     The  plaintiff  had  received 
the  certificate  of  good  moral  character  required 
by  statute.    The  court  said:    **We  are  not  re- 
quired here  to  investigate  'Christian  Science.' 
The  defendant's  intestate  chose  that  treatment, 
and  received  it  and  promised  to  pay  for  it. 
There  is  nothing  unlawful  or  immoral  in  such 
a  contract.    Its  wisdom  or  folly  is  for  the  par- 
ties, not  the  court,  to  determine."    In  State  v. 
Buhwell,  40  Neb.  158,  24  L.  R.  A.  68,  the  de- 
fendant was  indicted  for  the  unlawful  prac- 
tice of  medicine.     In  Nebraska  (Laws  1891, 
chap.  H5),  the  practice  of  medicine,  surgery, 
and  obstetrics  is  prohibited  except  by  persons 
possessing  certain   qualifications.     Action  17 
of  said  chapter  85,  in  part,  is  as  follows:  *'Sec. 
17.  Any  person  shall  be  regarded  as  practising 
medicine  within  the  meaning  of  this  act  who 
shall  operate  on,  profess  to  heal,  or  prescribe 
for  or  otherwise  treat  any  physical  or  mental 
ailment  of  another."    The  defendant  was  a 
Christian  Scientist,  and  the  evidence  against 
him  upon  which  the  state  relied  was  similar 
in  character  to  that  in  the  case  under  considera- 
tion.   The  trial  court  instructed  the  jury  that, 
41  L.  K.  A. 


in  order  to  convict  the  defendant,  they  must 
find  that  the  defendant  had  practised  medi- 
cine, surgery,  or  obstetrics,  as  those  terms  are 
usually  and  generally  understood,   and    the 
state  excepted.     The  supreme  court,  in  sustain- 
ing the  exception,  uses  the  following  language: 
"Governed  by  this  instruction,  the  jury  could 
not  do  otherwise  than  acquit,  for  there  was  no 
proof  to  meet  its  requirement."    Again:  "The 
statute  does  not  merely  give  a  new  definition 
to  language  having  already  a  given  and  fixed 
meaning.     It  rather  creates  a  new  class  of  of- 
fenses in  clear  and  unambiguous  language, 
which  should  be  interpreted  and  enforced  ac- 
cording to  its  terms."    Again:  "Under  the  in- 
dictment the  sole  question  presented  upon  the 
evidence  was  whether  or  not  the  defendant 
within  the  time  charged  had  operated  on  or 
professed  to  heal,  or  prescribe  for,  or  other- 
wise treat  any  physical  or  mental  ailment  of 
another."     The   decision    of   the    Nebraska 
court,  therefore,  is  that,  while  the  practice  of 
Christian  Science  is  not  a  practice  of  medicine 
as  those  terms  usually  and  generally  are  un- 
derstood, yet  that,  under  the  section  above 
quoted,   the  practice    of    Christian    Science, 
being  a  treatment  for  physical  or  mental  ail- 
ments, is  a  violation  of  the  law.     In  Missouri 
the  statute  requires  that  before  a  person  may 
lawfully  practise  medicine  or  surgery  he  must 
file  a  copy  of  his  diploma  with  the  clerk  of 
the  county  court,  and  it  further  provides  (Rev. 
Stat.  §  6804)  that  any  person,  not  qualified, 
who  shall  practise  medicine  or  surgery,  shall 
not  be  permitted  to  recover  compensation  for 
services  rendered  "as  any  such  physician  or 
surgeon."    In  Davidson  v.  Bohlman,  87  Mo. 
App.  576,  the  plaintiff  having  brought  suit  to 
recover  for  services,  the  question  raised  waa 
whether  .the  services  were  performed  by  the 
plaintiff  as  a  physician.     The  plaintiff  had 
practised  medicine  lawfully  for  nearly  thirty 
years,  first  as  an  allopathic  physician  and  later 
as  an  electric  physician.    He  had  a  diploma 
from  an  electric  medical  college,  but  had  failed 
to  file  a  copy  of  it  as  required  by  law.     The 
services  for  which  he  claimed  compensation 
consisted  of  electric  treatment.    The  bill  for 
services  furnished  the  defendant  described  the 
plaintiff  as  "Dr.   T.  P.  Davidson,"  and  the 
plaintiff  called  a  medical  practitioper  to  testify 
to  the  value  of  the  services  in  question.     The 
court  of  appeals,  upon  the  testimony,  held  that 
the  services  were  performed  by  the  plaintiff  as 
a  physician,  and  that,  not  being  qualified  to 
practise,  he  could  not  recover.    The  assump- 
tion of  the  title  of  "doctor,"  if  defendant  as- 
sumed such  title,  was  not  unlawful.     Chapter 
165  does  not,  in  terms,  prohibit  the  use  of  the 
word  "doctor"  by  any  person,  whatever  his 
business  or  profession  may  be.    Its  use  is  en- 
tirely immaterial  in  any  case,  unless  under 
such  conditions  or  circumstances,  or  in  such 
connection,  that  it  may  serve  as  an  announce- 
ment or  indication  of  a  readiness  to  engage 
in  the  practice  of  medicine  or  surj^ery.     The 
object  of  the  statute  in  question  is  to  secure 
the  safety  and  protect  the  health  of  the  public. 
It  is  based  upon  the  assumption  that  to  allow 
incompetent  persons  to  determine  the  nature 
of  disease,  and  to  prescribe  remedies  therefor, 
would  result  in  injury  and  loss  of  life.     To 
protect  the  public,  not  from  theories,  but  from 
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ibe  acts  of  iDCompeteDt  persons,  the  legislature 
has  prescribed  tbe  qualifications  of  those  who 
may  be  entitled  to  perform  the  important  du- 
ties of  medical  practitioners.  The  statute  is 
not  for  the  purpose  of  compelling  persons  suf- 
fering from  disease  to  resort  to  remedies,  but 
is  designed  to  secure  to  those  desiring  remedies 
competent  physicians  to  prepare  and  administer 
them.  See  amith  y.  Lane,  24  Hun».682. 
The  opinion  of  the  court  Is  that  the  words 


"practice  of  medicine/'  as  used  in  R.  I.  Gen. 
Laws,  chap.  165,  must  be  construed  to  relate 
to  the  -practice  of  medicine  as  ordinarily  and 
popularly  understood,  and  that  the  acts  of  the 
defendant  do  not  eonstitttte  a  violation  of  mid 
chapter.  The  court  therefore  cannot  properly 
pass  upon  the  constitutional  question  raised, 
for  the  rights  of  tbe  defendant  would  not  be 
affected  bv  any  conclusion  at  which  the  court 
might  arrive. 
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A  staite  statute  proTiding^  for  separate 
but  equal  aeeommodatlons  for  the 
white  and  eolored  raees  on  railroads  is  a 
valid  polioe  regulation,  and  applies  buth  to  intra 
and  inter  state  travel. 

(March  12, 1808.) 

ERROR  to  the  Criminal  Court  for  Davidson 
County  to  review  a  judgment  convicting 
•defendant  of  violating  tbe  statute  providing  for 
the  assignment  of  negroes  to  separate  cars  upon 
railroad  trains.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me%%T%.  Smith  9b  M addin»  for  plaintiff  in 
error: 

The  states  have  no  power  to  regulate  inter- 
state commerce. 

StaU  Tonnage  Tax  Gam,  12  Wall.  204,  20  L. 
ed.  870;  Ball  v.  De  Cuir,  95  U.  S.  491,  24  L. 
«d.  549;  WabaOi,  St.L.d  P.  R.  Co.  ▼.  Illinois, 
118  U.  S.  558,  80  L.  ed.  244,  1  Inters.  Com. 
Rep.  81. 

Transportation  of  passengers  is  as  much 
commerce  as  transportation  of  property,  and 
the  interstate  transportation  of  persons  is  inter- 
state commerce.  The  slate  may  not  regulate 
such  commerce  since  it  is  national  in  its  char- 
acter, and  requires  uniformity  of  regulations. 

TjOuisHUe,  N,  0.  &  T.  H.  Co.  v.  8tate,  66 
Miss.  662,  5  L  R.  A.  182,  2  Inters.  Com.  Rep. 
615;  133  U.  S.  587.  88  L.  ed.  784,  2  Inters. 
•  Com.  Rep.  801;  Oibbons  v.  Ogden.  9  Wheat.  1, 
6  L.  ed.  28;  HnU  v.  De  Guir,  95  U.  S.  491,  24 
L.  ed.  549;  Wabfish,  St.  h  dk  P.  R.  Co,  v.  TUi- 
nois,  118  U.  S.  664,  80  L.  ed.  246,  1  Inters. 
Com.  Rep.  81:  Black.  Const.  Law,  196;  Pass- 
enger Cases,  7  How.  283,  12  L.  ed.  702;  People 
V.  Raymond,  84  Cal.  492. 

Railroad  companies  may  establish  regula- 
tions providing  that  colored  passengers  shall 
occupy  separate  coaches  from  white  passen- 
gers, provided  such  coaches  are  equal  in  every 
respect  to  those  occupied  by  white  passengers. 

Hutchinson,  Carr.  §  642:  2  Wood,  Railroads, 
ed.  1894,  p.  1200:  Memphis  d  C  R,  Co.  v.  Ben- 


son, 85  Tenn.  688;  Chesapeake,  0.  A  8.  W.  B. 
Co.  V.  Wells,  85  Tenn.  618;  West  Chester  4b  P. 
R.  Co.  V.  Miles,  55  Pa.  209;  Bay  ▼.  (hoen,  5 
Mich.  520.  72  Am.  Dec.  62;  Chicago  dt  N.  W, 
R.  Co.  V.  WiUiams,  55  111.  185,  8  Am.  Rep. 
641;  Houck  v.  Southern  PR.  C^.  88  Fed.  Rep. 
226.  4  Inters.  Com.  Rep.  441;  MeOttinn  v. 
Forbes,  87  Fed.  Rep.  639;  The  Sue,  22  Fed. 
Rep.  848;  Murphy  v.  Western  dk  A.  R.  Co.  28 
Fed.  Rep.  687;  Logvoood  v.  Memphis  dt  C.  R. 
Co.  28  Fed.  Rep.  818. 

A  state  may  enact  a  law  requiring  railroad 
companies  to  provide  separate  equal  accommo- 
dations for  the  two  races  and  to  assign  passen- 
fers  to  their  proper  coach,  if  such  law  be  con- 
ned in  its  application  to  domestic  passengers, 
to  wit.  those  who  get  aboard  the  train  within 
tbe  state,  destined  entirely  within  the  state,  to 
a  point  within  tbe  state. 

Ejc parte  Plessy,  45  La.  Ann.  80, 18  L.  R.  A. 
689;  Plesstf  v.  Ferguson,  168  U.  S.  540,  41  L. 
ed.  257;  Louisville,  N.  0.  db  T.  R.  Co.  v.  StaU, 
66  Miss.  662.  5  L.  R.  A.  182,  2  Inters  Com. 
Rep.  615.  188  U  8.  587,  88  L.  ed.  784. 2  Inters. 
Com.  Rep.  801;  Wabash,  St.  L.  dt  P.  R.  Co.  ▼. 
Illinois,  118  U.  S.  566,  80  L.  ed.  247. 1  Inters. 
Com.  Rep.  81. 

A  state  statute  which  undertakes  to  compel 
common  carriers  to  furnish  separate  coachea 
for  passengers  of  different  races,  and  to  compel 
the  passenger  to  occupy  the  coach  designated 
for  his  race  or  leave  the  train,  is,  if  applied  to 
interetate  passengers,  an  attempt  to  regulate 
interstate  commerce,  and  is  void. 

Ball  V.  De  Cvir,  95  U.  S.  485.  24  L.  ed  647, 
Reversing  De  Cuir  v.  Benson,  27  La.  Ann.  1; 
State,  Abbott,  ▼.  Hicks,  44  La.  Ann.  776;  Wa- 
bash, St.  L.  dt  P.  R.  Co.  Y.  lUinois,  118  U.  S. 
557,  30  L.  ed.  244.  1  Inters.  Com.  Rep.  81; 
Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed  715;  2 
Wood.  Railroads,  ed.  1894,  p.  1200;  Carrey  ▼. 
Spencer,  5  Inters.  Com.  Rep.  686.  72  N.  Y^  8. 
R.  108;  Miller  ▼.  iVtfw  Jersey  S.  B.  Co.  68  Hun. 
424. 

Mr.  O.  W.  Piekle,  Attorney  General,  for 
the  Slate. 

Snodi^ass,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  indicted  and  con- 
victed under  the  act  of  1891  (chap.  52).  for  un- 


NoTS.— As  to  the  rights  of  colored  pasBengers, 
see  fiof«  to  Ex  jxtrte  Plessy  (La.)  18  L.  R  A.  638; 
also  Chilton  v.  St.  Louis  &  I.  M.  R.  Go.  (Mo.)  19  L. 
R.  A«  009;  and  Smith  v.  Chamberlain  (8.  a)  19  L.  R 
A.  710. 
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The  case  of  Ex  parte  Pleasy  (La.)  18  L.  R  A.  eai, 
was  affirmed  by  tbe  Supreme  Court  of  the  Ualted 
States  la  Plessy  v.  Feryusoo.  1S3  U.  8. 687.  41  L.  ed. 
266. 
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lawfully  failing,  Deglecting,  and  refusing  to 
assign  certain  negroes  lo  the  car  and  compart- 
ment of  car  used  on  the  Louisville  &  Nashville 
Railroad  for  colored  passengers,  and  for  per- 
mitting them  to  ride  in  the  car  and  compart- 
ment thereof  assigned  to  white  passengers.  He 
appealed,  and  contests  here  the  correctness  of 
the  judgment,  upon  the  ground  that  the  act  re- 
ferred to  is  invalid,  as  a  regulation  of  interstate 
commerce,  and  in  violation  of  the  Constitution 
of  the  United  States  on  that  subject  (art.  1,  t;  8), 
which  vests  in  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
states  and  with  the  Indian  tribes.  It  is  insisted, 
and  the  authorities  cited  to  the  effect,  that  the 
states  have  no  power  to  regulate  interstate  com- 
merce, and  that  the  transportation  of  passen- 
gers from  points  without  to  points  within  the 
state  or  outside  is  such  commerce,  and  beyond 
the  power  of  state  regulation.  It  is  admitted 
that  the  act,  so  far  as  it  operates  to  regulate 
commerce  within  the  state,  is  valid,  but  it  is 
urged  that  it  is  invalid  as  applied  to  the  case  of 
these  passengers  taken  into  the  car  without  the 
state  to  be  brought  within  or  transported 
through  it,  as  was  the  case  in  this  instance;  and 
it  is  urged  that  the  question  is  so  decided  by 
the  Supreme  .Court  of  the  United  States  in  the 
case  of  Hall  v.  De  Cuir,  05  U.  S.  485,  24  L.  ed. 
•547.  If  the  contention  of  plaintiff  In  error  as 
to  the  effect  of  this  decision  was  correct,  we 
would  hold  that  decision  conclusive,  and  re- 
verse the  judgment,  for  we  not  only  recognize 
the  right  of  that  court  to  determine  that  ques- 
tion, but  we  regard  its  adjudications  as  always 


correct  wiihio  its  province,  until  reversed  or 
changed  by  Itself,  and  accord  to  them  that  un- 
hesitating respect  which  is  due  the  Supreme 
Court  of  the  United  States  as  our  own  highest 
•court  for  the  sett1ement,and  rightful  settlement, 
of  all  questions  which  our  Federal  Constitution 
and  laws  submit  to  its  judgment.  If  there  be 
any  courts  of  the  states  which  question  or  at- 
tempt to  avoid  them,  either  as  unauthorized  or 
unjust,  because  not  in  harmony  with  any  judi- 
cial or  political  theory  of  their  own,  this  court 
is  not  one  of  them.  We  how  to  its  decisions. 
Dot  only  as  right,  but  as  just  and  proper  expo- 
aitions  of  the  constitutional  or  legal  questions 
it  decides,  treating  it,  not  as  a  foreign  tribunal, 
because  national,  in  contradistinction  to  state, 
but  as  our  own,  and  entitled  to  as  much  con- 
sideration as  if  it  were  organized  to  determine 
such  questioiis  alone  for  this  state,  and,  more, 
because  it  is  the  supreme  power  which  we  have 
created  for  the  ultimate  settlement  of  all  such 
controversies  in  all  the  states  of  our  common 
government  But  we  are  of  the  opinion  that 
the  question  here  involved  was  not  decided  in 
the  case  referred  to,  and,  upon  the  aspect  here 
presented,  was  not  even  considered.  The  ques- 
tion there  was  this:  Under  the  Constitution  of 
Louisiana,  all  persons  were  given  equal  rights 
and  privileges  upon  any  conveyance  of  a  pub- 
lic character,  and  the  legislature  of  that  state 
provided  substantially  that  all  persons  should 
be  carried  together  in  public  conveyances.  A 
carrier  engaged  in  interstate  commerce  under 
a  regulation  adopted  for  that  purpose  by  itself 
provided  separate  accommodations  for  white 
-and  colored  passengers  through  that  state  and 
•others  adjacent  A  colored  passenger  applied 
41  L.  R.  A. 


for  transportation  from  New  Orleans  to  Her- 
mitage, both  points  within  the  state  of  Louisi- 
ana,  and,  being  refused  accommodations  on 
account  of  her  color  in  the  cabin  specially  set 
apart  for  white  persons,  brought  suit  in  the 
eighth  district  court  for  the  parish  of  New  Or- 
leans under  the  Louisiana  act  to  recover  dam- 
ages for  her  mental  and  physical  sufferings. 
She  obtained  a  judgment  for  $1,000.    Defend- 
ant appealed  to  the  supreme  court  of  the  state, 
and  the  judgment  was  affirmed.     The  case  was 
carried  to  the  Supreme  Court  of  the  United 
States  under  g  7il0  of  the  Revised  Statutes. 
That  court  held  that  the  law  as  construed  by 
the  state  court  (which  construction  was  con- 
clusive upon  the  Supreme  Court  of  the  United 
States)  gave  to  all  persons  traveling  in  Louisi- 
ana upon  public  conveyances,  though  engaged 
in  interstate  commerce,  equal  rights  and  privi- 
leges in  all  parts  of  the  conveyance,  without 
distinction  or  discrimination  on  account  of  race 
t>r  color,  and  dealt  with  it  upon  that  aspect 
alone  as  an  effort  to  regulate  interstate  com- 
merce by  the  state,  and  not  as  a  police  measure, 
which  it  was  not,  and  in  which  aspect,  there- 
fore, it  was  not  considered.    It  was  held  to  be 
a  regulation  of  interstate  commerce  and  to  be 
void,  because  such  power  was  vested  alone  in 
Congress  to  be  exercised;  and,  whether  it  had 
done  so  or  not,  the  state  could  not  do  it  by  such 
a  law.    The  court  said  in  that  case:     **Tbere 
can  be  no  doubt  but  that  exclusive  power  has 
been  conferred  upon  Congress  in  respect  to 
the  regulation  of  commerce  among  the  several 
states.    The  difficulty  has  never  been  as  to  the 
existence  of  this  power,  but  as  to  what  is  to  be 
deemed  an  encroachment  upon  it;  for,  as  has 
been  often  said,  iegislation  may,  in  a  great 
variety  of  ways,  affect  commerce  and  persons 
engaged  in  it,  without  constituting  a  regulation 
of  it  within  the  meaning  of  the  Constitution.' 
Sherlock  v.  Ailing,  03  U.  S.  108,  28  L.  ed.  820; 
State  Tax  on  Railway  Qros9  Receipts,  15  Wall. 
284,  21  L.  ed.  164.     Thus,  in  Munn  v.  Illtnoie, 
94  U.  S.  113,  24  L.  ed.  77,  it  was  decided  that 
a  state  might  regulate  the  charges  of   public 
warehouses,  and  in  Chicago,  B.  A  Q.  /?.  Co,  v. 
Iowa,  04  U.  S.  155,  24  L.  ed.  04,  of  railroads 
situate  entirely  within  the  state,  even  though 
those  engaged  in  commerce  among  the  states 
might  sometimes  use  the  warehouses  or  the 
railroads  in  the  prosecution  of  their  business. 
So,  too,  it  has  been  held  that  states  may  au- 
thorize the  construction  of  dams  and  bridges 
across  navigable  streams  situate  entirely  within 
their  resx)ective  jurisdictions.   Wilhon  v.  Black- 
Urd  Creek  Marsh  Co.  2  Pet  245.  7  L.  ed.  412; 
Pound  V.  Turck,  06  U.  S.  450,  24  L.  fd.  525; 
Qaman  v.  Philadelphia,  8  Wall.  718.  18  L.  ed. 
06.    The  same  is  true  of  turnpikes  and  ferries. 
By  such  statutes  the  states  regulate,  as  a  mat- 
ter of  domestic  concern,  the  instruments  of 
commerce  situated  wholly  within  their  own 
jurisdictions,  over  which  they  have  exclusive 
governmental  control,  except  where  employed 
in  foreign  or  interstate  commerce.    As  they  can 
only  be  used  in  the  state,  their  regulation  for 
all  purposes  may  properly  be  assumed  by  the 
state,  until  Congress  acts  in  reference  to  their 
foreign  or  interstate  relations.     W  ben  Congress 
does  act,  the  state  laws  are  superseded  only  to 
the  extent  that  they  affect  commerce  outside 
28 
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the  state  as  it  comes  witbio  the  state.  It  has 
also  been  held  that  health  aod  inspection  laws 
may  be  passed  by  the  states  (Gibbons  v.  Ogden, 
9  Wheat.  1,  6  L.  ed.  !28),  and  that  Congress 
may  permit  the  states  to  regulate  pilots  and 
pilotage,  until  it  shall  itself  legislate  upon  the 
subject.  (Cooley  v.  Philadelphta  Port  Wardens, 
12  How.  299,  13  L.  ed.  996).  The  line  which 
separates  the  power  of  the  states  from  this  ex- 
clusive power  of  Congress  is  not  always  dis- 
tinctly marked,  and  oftentimes  it  is  not  easy  to 
determine  on  which  side  a  particular  case  be- 
longs. Judges  not  unfrequently  differ  in  their 
reasons  for  a  decision  in  which  thev  concur. 
Under  such  circumstances  it  would  be  a  use- 
less task  to  undertake  to  fix  an  arbitrary  rule 
by  which  the  line  must  in  all  cases  be  located. 
It  is  far  better  to  leave  a  matter  of  such  deli 
cacy  to  be  settled  in  each  case  upon  a  view  of 
the  particular  rights  involved."  Nothing  bet- 
ter illustrates  the  last  suggestion  of  the  learned 
judge  than  his  own  view  as  enforced  by  cita-» 
tiohs  in  the  particular  case.  The  proposition 
suggested  was  the  power  of  the  state  to  regu- 
late internal  commerce,  and  upon  this  he  inofis- 
criminately  cited  cases  so  holding  along  with 
those  which  did  hold  a  wider  power  to  exist  in 
the  state  when  it  belonged  to  that  class  known 
as  the  police  power,  which  he  was  not  consid- 
ering. The  Louisiana  Constitution  and  act 
were  not  dependent  upon,  or  in  the  exercise  of, 
such  a  power.  A  requirement  that  all  persons 
who  travel  shall  travel  together  is  not  in  any 
sense  a  police  regulation.  It  is  easy  to  perceive 
how  it  might  conduce  to  the  comfort,  health, 
or  safety  of  persons  traveling  to  be  separated ; 
but  no  reason  of  this  kind  can  be  found,  nor 
any  other  of  a  police  nature,  for  requiring  that 
all  should  be  crowded  or  mixed  together;  and, 
presumably,  therefore,  as  it  did  not  arise,  no 
such  question  was  made.  It  ceri'iinly  was  not 
considered  or  decided  in  that  casi-.  The  refer- 
ence to  authorities  (some  of  which  lo  relate  to 
it)  was  only  on  a  proposition  as  to  the  state's 
right  to  legislate  upon  domestic  matters,  but 
the  reference  included  several  which  showed 
that  such  a  right,  if  exercised  under  a  valid  law 
in  respect  to  matters  included  in  the  police 
powers  of  the  states,  might  be  lawfully  exer- 
cised, if  so  directed,  although  it  seriously  af- 
fected interstate  commerce.  No  such  distinc- 
tion was  there  made,  though  later  it  was  done, 
and  with  great  force,  by  the  same  court.  As 
already  said,  it  was  not  presented  as  a  police 
regulation.  It  was  not  such,  but  was  a  regu- 
lation, pure  and  simple,  of  interstate  commerce. 
It  was  not  an  act  passed  in  the  exercise  of  a 
police  power.  It  was  based  upon  no  such 
power,  nor  did  it  purport  to  be.  The  decision 
that  it  was,  hence,  not  a  valid  law,  was  a  mat- 
ter of  course. 

But  in  the  same  opinion.  Judge  Waite,  to  en- 
force the  idea  of  the  impropriety  of  such  a  state 
regulation,  read  an  argument  supposed  to  be 
applicable  to  any  reflation  or  any  law  affect- 
ing the  transportation  of  passengers,  showing 
the  great  hardship  and  inconvenience  to  which 
interstate  carriers  would  be  subjected  upon  a 
different  construction.  He  said:  ''If  each  state 
was  at  liberty  to  regulate  the  conduct  of  carri- 
ers while  within  its  iurisdiction,  the  confusion 
likely  to  follow  could  not  but  be  productive  of 
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great  inconvenience  and  unnecessary  hardship- 
Each  stale  could  provide  for  its  own  passengers^ 
and  regulate  the  transportation  of  its  own 
freight,  regardless  of  the  interests  of  others. 
Nay,  more,  it  could  prescribe  rules  by  which 
the  carrier  must  be  governed  within  the  state 
in  respect  to  passengers  and  property  brought 
from  without.  On  one  side  of  the  river  or  ita 
tributaries  he  might  be  required  to  observe  one 
set  of  rules,  and  on  the  other  another.  Com- 
merce cannot  flourish  in  the  midst  of  such  em- 
barrassmeuts."  This  was  a  very  persuasive 
view  on  the  mere  question  of  confining  a  state's- 
regulation  of  commerce  to  its  own  borders,, 
when  no  necessity  of  health,  comfort,  or  safety, 
and  no  proper  police  regulation,  was  involv'ed. 
It  is  urged  here,  and  has  been  so  urged  in  all 
such  cases  since,  but  the  argument  has  been 
distinctly  rejected  by  the  Supreme  Court  of  the 
United  States  in  several  cases  where  the  law 
considered  was  one  enacted  under  the  police 
power,  and  was,  of  course,  a  reasonable  exercise 
of  that  power.  The  question  was  practically  & 
new  one  when  the  opinion  of  Judge  Waite  was- 
delivered,  and  the  application  of  the  rule  as  to- 
the  power  of  the  states  to  affect  interstate  com- 
merce by  legislation  was  in  the  formative  state, 
and  in  much  confusion,  as  he  himself  shows. 
Since  that  lime  it  has  been  mudi  considered 
and  debated,  and  many  opinions  have  been  de- 
livered, which  mark  far  more  distinctly  and 
far  more  accurately  "the  line  which  separates 
the  powers  of  the  states  from  this  exclusive 
power  of  Congress,"  which  at  that  time  the 
learned  judge  observed  to  be  so  uncertainly  and 
indistinctly  marked.  The  cases  subsequent  to 
this  in  connection  with  it  and  those  precedini^ 
have  established  three  distinct  propositionsr 
First,  that  any  legislation  bv  a  state,  whether 
it  be  or  not  in'the  exercise  oi  the  police  power, 
though  it  incidentally  and  remotely  affect  in- 
terstate commerce  without  constituting  a  reg- 
ulation of  it,  may  be  valid;  second,  that  in 
the  reasonable  exercise  of  the  police  power  a 
state  may  impose  burdens  upon  interstate 
commerce  which  occasion  both  inconvenience 
and  hardship  to  the  carrier,  provided  Con- 
gress has  not  directly  acted  upon  the  same 
subject;  third,  that  laws  passed  under  the 
police  power  of  the  state  for  the  reasonable 
regulation  of  travel  and  transportation  are  not 
regulations  of  interstate  commerce  in  the 
objectionable  sense,  under  the  Constitution. 
Specifically,  they  have  also  settled^  fourth,  that 
laws  providing  for  the  separation  of  the  white 
and  colored  races  in  public  conveyances,  giving- 
eacb  equal  privileges  of  travel  and  accommo- 
dation are  reasonable  and  are  valid  exercises  of 
state  authority  under  the  police  powers,  al- 
though they  affect  and  impose  burdens  upon 
interstate  commerce.  Plessy  v.  Fergvson,  163^ 
U.  8.  537, 41 L.  ed.  266;  Bennington  v.  Georgia, 
168  U.  S.  299,  41  L.  ed.  166;  New  T&rK  N.  H. 
&  B.  R.  Co.  V  New  York,  165  U.  S.  628,  41  L. 
ed.  853;  Gladson  v.  Minnesota,  166  U.  S.  427, 
41  L.  ed.  1067;  Louisville,  N.  0.  <fc  T.  R  Co. 
V.  Mississippi.  183  U.  S.  587,  88  L.  ed.  784,  ^ 
Inters.  Com.  Hep.  801.  In  the  first  of  these 
cases,  such  a  statute,  not  applying  to  interstate 
commerce,  was  upheld  as  a  police  regulation 
which  was  reasonable,  and  as  not  obnoxious  to- 
the  13th  or  14th  Amendments  to  the  Consti- 
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tutioD  of  the  IJDited  States.  Judge  Harlan 
dissented  with  the  ability  and  vigor  for  which 
that  distinguished  judge  is  noted,  and  with  the 
Tehemence  and  want  of  strict  accuracy,  par- 
donable because  general,  if  not  universal,  in 
unanswered  dissent,  in  which  he  supposed 
instances  of  unreasonable  exercise  of  that  power 
in  opposition  to  the  argument  that  its  reason- 
able exercise  was  justified,  and  was  not  obnox- 
ious to  the  Federal  Constitution,  which  prop- 
osition alone  the  majority  opinion  maintained. 
But  the  decision  in  the  second  case  commented 
upon  here  ^Bennington  v.  Georgia — was  de 
livered  by  Judge  Harlan,  and  in  this,  with 
great  clearness  and  accuracv,  the  distinction 
was  asserted  between  general  legislation  to  reg- 
ulate commerce  and  special  reasonable  legisla- 
tion under  the  police  power  to  provide  for  the 
health,  safety,  well-beiog.  comfort,  and  morals 
of  the  public,  and  that  the  right  of  the  state  to 
exercise  this  power  existed,  and  that,  if  such 
legislation  did  not  go  beyond  the  necessities  of 
the  case,  it  was  valid,  at  least  until  Congress 
interferes.  He  enforces  this  view  with  much 
strength  of  reasoning  and  citation  of  authority, 
and  indeed,  reiterates  a  view  which  may  go 
beyond  this,  for  in  the  conclusion  of  his  opin- 
ion he  says:  "Local  laws  of  the  character 
mentioned  have  their  source  in  the  powers 
which  the  states  reserved,  and  never  surren- 
dered to  Congress,  of  providing  for  the  public 
health,  the  public  morals,  and  the  public  safety, 
and  are  not  within  the  meaning  of  the  Consti- 
tution, and  considered  in  their  own  nature, 
regulations  of  interstate  commerce  simply  be- 
cause, for  a  limited  time  or  to  a  limited  extent, 
they  cover  the  field  occupied  by  those  engaged 
in  such  commerce."  It  is  worthy  of  note  here 
that  the  judge  is  not  limiting  the  field  of  state 
legislation  to  questions  of  health,  morals,  and 
safety.  These  happen  merely  to  be  those  sub- 
jects of  police  legislation  which  he  enumerated 
in  the  particular  statement  quoted,  but  else- 
where he  had  spoken  of  those  relating  to  the 
order,  the  comfort,  and  the  well-being  of  the 
public;  but  neither  does  this  addition  make 
the  list  complete.  What  was  intended,  and  all 
that  was  intended,  to  be  expressed  was  that 
those  subjects  included  in  the  police  power  of 
the  state  were  not  surrendered  to  Congress  by 
the  grant  of  any  other  powers  not  expressly  in- 
cludm?  any  one  or  more  of  them.  The  body 
of  the  opinion  is  devoted,  though,  to  main- 
taining the  proposition  sug^sted  that  the 
power  remains  in  the  state  until  Congress  has 
acted.  In  reference  to  this  he  says:  "The 
distinction  here  suggested  is  not  new  in  our 
jurisprudence.  It  has  been  often  recognized 
and  enforced  by  this  court.  In  Oibbon$  v. 
OgcUnfi  Wheat.  1,  208,  210, 6L.  ed.  23,  71,  78, 
this  court  recognized  the  possession  by  each 
state  of  a  general  power  of  legislation  that  em- 
braces everything  within  the  territory  of  a  state, 
not  surrenaered  to  the  general  government, 'all 
which  can  be  most  advantageously  exercised 
by  the  states  themselves.'  Inspection  laws,  al- 
though having,  as  the  court  said  in  that  case, 
*a  remote  and  considerable  influence  on  com- 
merce,' are  yet  within  the  authority  of  the 
states  to  enact,  because  no  direct,  general 
power  over  the  objects  of  such  laws  was 
granted  to  Congress.  So,  also,  quarantine 
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laws  of  every  description,  if  they  have  real  re- 
lation to  the  objects  named  in  them,  are  to  be 
referred  to  the  power  which  the  states  have  to 
make  provision  for  the  health  and  safety  of 
their  people."  It  is  immaterial  upon  which 
theory  it  be  treated  as  vested,  whether  upon 
that  that  the  power  never   was  vested  in  Con- 

§ressto  so  regulate  interstate  commerce  as  to 
estroy  the  power  of  state  police  reguUtion,  or 
whether  upon  the  proposition  that  such  power 
vested  could  not  destroy  it  until  exercised,  the 
result  is  the  same,  for  it  is  not  pretended  in  the 
case  under  consideration  that  Congress,  if  it 
has  the  power,  has  yet  undertaken  to  legislate 
on  the  particular  subject,  or  to  forbid  the  ex- 
ercise by  the  state  of  the  police  power  to  con- 
trol this  question. 

It  was  not  a  new  suggestion  that  the  power 
granted  to  regulate  commerce  was  not  unlim- 
ited, or  was  not  intended  to  give  Congress 
such  power  where  the  regulation  attempted 
was  contrary  to  the  proper  and  reasonable 
police  regulations  of  the  diflferent  states.  As 
pointed  out  by  Judge  Clifford  in  his  concurring 
opinion  in  the  case  of  Hall  v.  De  Guir,  referring 
to  Chancellor  Kent's  analysis  of  the  view  of  the 
Supreme  Court  of  the  United  States  in  the  case 
of  Oibbons  v.  Ogden,  there  were  three  limita- 
tions or  restrictions  on  the  power  conferred 
upon  Congress  to  regulate  interstate  commerce. 
They  were:  *'(1)  That  the  power  does  not  ex- 
tend to  that  commerce  which  is  completely  in- 
ternal, and  is  carried  on  between  different  parts 
of  the  same  state,  not  extending  to  or  affecting 
other  states;  (2)  that  the  power  is  restricted  to 
that  commerce  which  concerns  more  states 
than  one,  the  completely  internal  commerce 
of  a  state  being  reserved  for  the  state  itself; 
(8)  that  the  power  conferred  does  not  prohibit 
the  states  from  passing  inspection  laws  or 
quarantine  or  health  laws  and  laws  for  regu- 
lating highways  and  ferries,  nor  does  it  include 
the  power  to  regulate  the  purely  internal  com- 
merce of  the  state,  or  to  act  directly  on  its 
system  of  police,"--citing  1  Kent,  Com.  12th 
ed.  p.  487.  Later,  in  commenting  on  the 
opinion,  and  contrasting  it  with  another  deliv- 
ered by  the  same  judge  (Chief  Justice  Mar- 
shall), Judge  Clifford  says:  "Evidently  he 
had  no  occasion  to  refer  to  it  or  to  any  of  its  doc- 
trines, as  he  properly  described  the  creek  over 
which  the  dam  was  erected  as  a  low,  sluggish 
water,  of  little  or  no  importance,  and  treated 
the  erection  of  the  dam  as  one  adapted  to  re- 
claim the  adjacent  marshes,  and  as  essential  to 
the  preservation  of  the  public  health,  and  sus- 
tained the  constitutionality  of  the  law  author- 
izing the  erection,  upon  the  ground  that  it 
was  within  the  reserved  police  powers  of  the 
state."  But  we  need  not  pursue  this  subject 
further,  for,  as  already  stated,  whether  these 
powers  remain  always  in  the  state  as  not 
tn*anted,  or  whether  they  remain  until  con- 
gressional action,  is  immaterial.  In  either 
event,  the  law  we  are  considering  is  valid  so 
far  as  this  constitutional  objection  goes.  It 
remains  only  to  consider  whether  it  is  a  proper 
and  reasonable  exercise  of  the  police  power  of 
the  state,  for,  as  was  said  in  PUisy  v.  Ferguson, 
163  U.  S.  587,  41  L.  ed.  256,  "every  exercise 
of  the  police  power  must  be  reasonable,  and 
extend  only  to  such  laws  as   are  enacted  in 
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good  faith  for  the  promotion  of  the  public 
good,  and  not  for  the  aonojaDce  or  oppression 
of  a  particular  class." 

Tbe  caption  and  body  of  the  act  (Acts  1891, 
chap.  52)  are  as  follows: 

An  Act  to  Promote  the  CJomfort  of  Passengers 

on  Railroad  Trains  by  Requiring  Separate 

Accommodations  for  the  White  and  Colored 

Races. 

Sec.  1.  Be  it  enacted  by  the  general  as 
sembly  of  the  state  of  Tennessee  that  all  rail- 
roads carrying  passengers  in  the  state  (other 
than  street  railroads)  shall  provide  equal  but 
separate  accommodations  for  the  white  and 
colored  races,  by  providing  two  or  more  pass- 
enger cars  for  each  passenger  train  or  by  divid- 
ing the  passenger  cars  by  a  partition  so  as  to 
secure  separate  accommodations,  provided  that 
any  person  may  be  permitted  to  take  a  nurse  in 
the  car  or  compartment  set  aside  for  such  p)er- 
sons:  provided  that  this  act  shall  not  apply  to 
mixed  and  freight  trains  which  only  carry 
one  passenger  or  combination  passenger  and 
baggage  car,  provided  always  that  in  such 
cases  the  one  passenger  car  so  carried  shall  be 
partitioned  into  appartments,  one  apartment 
for  tbe  whites  and  one  for  tbe  colored. 

Sec.  2.  Be  it  further  enacted  that  the  con- 
ductors of  such  passenger  trains  shall  have 
power  and  are  hereby  required  to  assign  to 
the  car  or  compartments  of  the  car  (when  it  is 
divided  by  a  partition)  used  for  the  race  to 
which  such  passengers  belong,  and  should  any 
passenger  refuse  to  occupy  the  car  to  whch  he 
or  she  is  assigned  by  such  conductor,  said 
conductor  shall  have  power  to  refuse  to  carry 
such  passenger  on  his  train,  and  for  such  re- 
fusal neither  he  nor  the  railroad  company  shall 
be  liable  for  any  damages  in  any  court  of  this 
state. 

Sec.  3.  Be  it  further  enacted,  that  all  rail- 
road companies  that  shall  fail,  refuse,  or  neg- 
lect to  comply  with  the  requirements  of  section 
one  of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  in  a  court 
of  competent  jurisdiction,  be  fined  not  less  than 
ilUO  nor  more  than  $500,  and  any  conductor 
that  shall  fail,  neglect,  or  refuse  to  carry  out  the 
provisions  of  this  act  shall,  upon  conviction,  be 
fined  not  less  than  $25  nor  more  than  $50  for 
each  offense. 

Sec.  4.  Be  it  further  enacted  that  this  act 
take  effect  ninety  days  from  its  passage  the 
public  welfare  requiring  it. 

It  will  be  seen  that  the  act  provides  for  sep- 


arate accommodations,  but  for  equal  accom- 
modations. It  imposes  no  burden  on  either 
race,  and  gives  to  each  the  same  privileges. 
Even  in  the  matter  of  carrying  nurses  of  an- 
other race,  it  gives  to  the  color^  passenger  the 
same  right  to  take  a  white  nurse  into  the  car 
for  colored  people  that  it  does  to  the  white 
passenger  to  take  a  colored  nurse  into  that 
provided  for  white  people.  It  is  entitled,  if 
that  were  material,  "An  Act  to  Promote  the 
Comfort  of  Passengers."  It  may  operate  for 
this  purpose,  or  to  promote  the  safety  of  one  or 
both,  or  to  further  the  ends  of  good  order.  If 
it  be  true,  as  is  sometimes  said,  that  race  preju- 
dices exist  here  that  make  it  uncomfortable  or 
unsafe,  or  promotive  ot  disorder,  to  mix  the 
races  in  public  conveyances,  Ihen  both  safety 
and^ood  order  are  promoted,  as  well  as  com- 
fort m  their  separation.  The  state  is  to  judge 
of  the  necessity  for  such  a  regulation.  Whether 
either  or  both  should  be  uncomfortable,  unsafe, 
or  liable  to  the  injury  or  annoyance  of  disorder 
by  such  intermixture  in  travel  is  not  the  ques- 
tion. The  question  is  whether  it.  in  fact,  is  so, 
or  whether  the  state  legislature  reasonably 
deemed  it  so,  and  provided  against  the  conse- 
quences. It  is  in  these  respects,  therefore, 
eniirely  reasonable.  No  ^ood  reason  can  be 
perceived  why  such  legislation  is  objectionable 
or  why  it  might  not  even  be  exU  nded.  If 
California  or  anv  of  the  states  of  tbe  West 
should  take  a  like  view  as  to  intermixture  of 
their  Chinese  population  with  that  of  native  or 
white  people  in  public  conveyances,  it  seems 
clear  that  for  the  same  reasons  they  might  en- 
act the  same  laws,  and,  indeed,  yet  others,  for 
the  separation  of  other  races  who  might  be 
hostile  or  prejudiced  towards  each  other. 

The  argument  that  it  imposes  unnecessary 
burdens  on  tbe  carrier,  to  which  so  much 
weight  was  Riven  in  the  De  Cuir  Case,  is  not 
relevant,  if  it  be  a  police  regulation  of  a  reason- 
able and  proper  character.  The  same  argu- 
ment was  made,  and  on  this  ground  repudiated, 
in  the  cases  of  Neto  York,  N.  H.  <&  H.  R  Co.  v. 
New  York,  165  U.  S.  628,  41  L.  ed.  858.  and 
Bennington  v.  Georgia,  168  U.  S.  299, 41 L.  ed. 
166. 

We  conclude,  therefore,  that  the  law  is  a 
reasonable  police  regulation, and  applies  both  to 
intra  and  inter  state  travel;  that  it  Is  not  invalid 
for  any  reason,  or  obnoxious  to  the  Federal 
Constitution;  that  the  question  is  an  open  one 
under  tbe  decisions  of  tbe  Supreme  Court  of 
the  United  States:  and  that  there  is  no  reversi- 
ble error  in  tbe  judgment  of  the  court  below. 
It  is  therefore  affirmed. 
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SOUTHERN  EXPRESS  COMPANY,  Appt, 

v. 

COMMONWEALTH    of   Virrinia.    ex    rel 

James  A.  WALKER. 

(02  Ya.  66.) 

1.   Peennlary  forftsitiire    nnder  Code» 


NoTS.— For  fine  as  a  cruel  or  unusual  punishment, 
see  ufiie  to  State.  Oarvey,  v.  Whitaker  (La.j  86  L.  R. 
A.  on  pave  667. 
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section  I82O9  for  the  oharare  by  an  express 
company  of  grreater  rates  tban  It  is  authorised  to 
obarire.  Is  not  within  Coost.  art.  8.  9  7,  setting 
apart  for  a  literary  fund  *liil  Ones  collected  for 
offenses  committed  a^instthe  state." 

8.   A  statute  direetiaiir  balf  of  a  forlMt- 
nre  or  llae  to  be  paid  to  the  informer 

does  not  violate  Const,  art.  8.  9  7,  setting  apart  as 
a  permanent  literary  fund  ^*aU  fines  collected." 
8.   Code,  section  1280*  flxiagr  at  $100 
the  minimum  line  for  the  char^^  bjr  an 
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ezprewi  oomiMUky  of  rates  greater  than  it 
IB  authorized  to  cbargre,  aad  fafUnfr  to  prescribe 
a  mazimum  Umlt,  di^ee  not  violate  Const,  art.  !• 

0  11,  prohibiting  the  impoalncr  of  '^exoessive 
fines." 

4.   The  8th  Amendment  to  the  Federal  Con- 
stitution does  not  apply  to  the  states. 

(August  1, 1806.)^ 

ERROR  to  the  Circuit  Court  for  Wythe 
County  to  review  a  judgment  in  favor  of 
relator  in  a  proceeding  to  collect  a  forfeiture 
provided  by  statute  for  an  alleged  overcharge 
by  defendant  in  freight  rates.     Affirmed, 

The  facts  are  stat^  in  the  opinion. 

Messre.  Blair  &  Blair  for  plaintiff  in 
error. 

Mewrs,  Walker  &  Caldwell,  for  defend- 
ant in  error: 

Article  14.  §  I,  of  the  Amendments  to  the 
United  States  Constitution  at  no  time  has  been 
construed  to  interfere  with  the  police  regula- 
tions of  a  state. 

BarUmeyer  v.  Iowa,  18  Wall.  188,  21  L.  ed. 
930;  License  Cam,  5  How.  583,  12  L.  ed.  291; 
Munn  V.  lUinoU,  94  U.  8.  118,  24  L.  ed.  77; 
Chicago,  B,  db  Q.  R.  Co.y.  Iowa,  94  U.  8.  161, 
24  L.  ed.  95. 

The  law  applies  to  express  companies  doing 
a  carrier  business  within  tbe  state,  transporting 
goods  from  one  point  to  another  within  that 
state.  It  applies  to  them  as  a  class,  and  is  gen- 
eral in  its  operation,  and  is  enforceable  in  the 
usual  modes  established  in  the  administration 
of  government  with  respect  to  kindred  matters. 

Lent  V.  Weet  Virginia,  129  U.  S.  124,  82  L. 
ed.  626;  Munn  v.  lUinoie,  94  U.  8.  118.  24  L. 
ed.  77;  Slaughter- Uovee  Cases,  16  Wall.  86,  21 
L.  ed.  894;  Missouri  P.  B,  Co.  v.  Mackey,  127 
U.  8.  209.  82  L.  ed.  109. 

The  United  States  Constitution  has  no  con- 
trol of  fines  imposed  by  a  state  merely  because 
thev  are  excessive. 

Spies  V.  Illinois,  128  U.  8.  181,  31  L.  ed.  80. 

The  legislature  is  in  no.  position  to  prejudge 
how  large  a  forfeiture  would  be  necessary  to 
deter  express  companies  from  making  excessive 
charges,  so  they  contented  themselves  by  fix- 
ing a  minimum  forfeiture  and  delegated  the 
power  to  the  juries  of  the  state  to  decide  what 
forfeiture  would  be  necessary  to  keep  these 
charges  within  the  law. 

The  verdicts  of  juries  are  always  under  the 
control  and  supervision  of  the  courts  presiding, 
who  see  to  it  that  the  jury  are  not  governed  by 
passion  or  prejudice  in  arriving  at  their  con- 
clusions. 

State  V.  Craig,  80  Me.  85;  Code,  §§  8903, 
8904. 

That  part  of  the  forfeiture,  and  that  alone, 
that  is  designated  by  the  Code  for  tl)e  state 
shall  go  to  the  literary  fund. 

A  fine  is  a  punishment  imposed  by  law  upon 
one  convicted  of  crime  or  misdemeanor. 

The  word  may  include  a  forfeiture  or  pen- 
alty recoverable  in  a  civil  action. 

1  Bouvier,  Law  Diet.  p.  662. 

Forfeiture  means  a  penalty  recoverable  in  a 
civil  action. 
By  the   language  of  the  Constitution,   the 


*  A  (firmed  by  the  Supreme  Court  of  the  United 
States  November  1, 1807. 
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word  "fine"  clearly  means  fines  imposed  in 
criminal  prosecutions. 

SlaU  V.  Indiana  dt  I,  8.  R.  Co.  188  Ind.  69, 
18  L.  R.  A.  502;  State  v.  Pennsylvania  Co,  138 
Ind.  700. 

Actions  to  recover  damages  by  way  of  a 
penalty  are  not  criminal  prosecutions,  but 
strictly  civil  in  their  nature. 

Spieery.  Bees,  5  Rawle.  119,  28  Am.  Dec.  648; 
Ottv.  Jordan,  116  Pa.  218. 

Rieljr*  J.,  delivered  the  opinion  of  the 
court: 

There  is  but  a  single  question  involved  in 
this  case,  and  that  relateslto  the  constitution- 
ality of  §  1220  of  the  Code  of  Virginia.  Its 
validitv  is  assailed  by  the  plaintiff  m  error  on 
several  grounds. 

The  first  and  main  objection  is  based  on  g  7 
of  article  8  of  the  Constitution  of  the  state, 
which  sets  a|>art,  as  a  permanent  and  perpetual 
literary  fund,  among  other  resources,  "all  fines 
collected  for  offenses  committed  against  the 
state."  It  is  contended  that  the  forfeiture  pro- 
vided for  in  §  1220  is  embraced  by  the  term 
"fines"  so  set  apart  by  the  Constitution,  and 
that  the  gift  of  one  half  thereof  for  the  use  of 
the  informer  is  a  misappropriation  or  diversion, 
to  that  extent,  of  a  fund  which  has  been  dedi- 
cated to  the  literary  fund,  and  that  the  statute 
is  therefore  in  conflict  with  the  fundamental 
law,  and  invalid.  This  compels  an  inquiry 
into  the  meaning  of  the  words  quoted  from  the 
Constitution.  What  "fines"  are  here  intended 
or  comprehended  ?  The  answer  is  found  in  the 
language  of  the  Constitution  itself.  They  are 
"fines  collected  for  offenses  against  the  state;" 
that  is.  fines  imposed  by  law  as  a  punishment 
for  crime.  Fines  constitute,  in  whole  or  in 
part,  the  punishment  for  manv  of  the  smaller 
offenses  at  common  law.  and  also  for  many  of- 
fenses created  by  statute,  and  these  are  the 
"fines"  which  the  constitutional  provision  was 
designed  to  cover.  It  comprehends  only  those 
fines  which  are  affixed  as  penalties  for  crime, 
and  are  recoverable  upon  the  conviction  of  the 
offender,  and  does  not  embrace  those  pecuniary 
penalties  or  forfeitures  provided  by  statute, 
that  a  popular  or  qui  tarn  action  (which  is  a 
civil  action)  may  be  brought  to  recover.  Such 
is  the  forfeiture  prescribed  by  ^  1220,  and 
which  was  sued  for  and  recovered  in  this  case. 

Section  1215  prescribes  the  rates  which  an 
express  company  may  charge,  and  §  1220  pro- 
viaes  a  pecuniary  forfeiture  for  their  violation. 
The  gravamen  of  this  suit  is  that  the  express 
company,  in  exacting  payment  of  the  defend- 
ant in  error  for  a  package  carried  by  it,  ex- 
ceeded the  rate  allowed  by  law.  For  the  ex- 
press company  to  charge  for  carrying  pack- 
ages of  goods  and  moneys  is  a  perfectly  legiti- 
mate act.  It  is  in  no  sense  criminal.  The 
act  complained  of  here  is  entirely  Innocent,  in 
itself,  and  is  only  contrary  to  law  because  the 
charge  exacted  was  greater  than  the  statute  al- 
lows. It  is  not  characterized  by  the  statute  as 
a  crime,  or  prosecuted  and  punished  as  such. 
This  view  is  enforced  by  the  provisions  of 
§  1220,  in  that  they  do  not  dedicate  the  entire 
forfeiture  for  the  use  of  the  state,  but  direct 
that  one  half  thereof  shall  be  for  the  use  of  the 
informer,  who  is  enabled  to  recover  it  by  a 
civil  suit  in  the  name  of  the  state,  without  a 
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criminal  proBecutioD  and  convictioD.  It  is 
clear  that  the  forfeiture  Id  question  is  not  a 
penalty  for  a  crime, — **an  offense  committed 
against  the  state," — but  simply  a  forfeiture  for 
an  act  which  the  lawmaking  power  of  the  state, 
in  its  wisdom,  deemed  necessary  to  prevent 
imposition  upon  its  citizens;  and,  beiog  so,  it 
is  not  affected  by  the  Constitution,  and  the 
legislature  had  the  right  to  prescribe  the  for- 
feit, and  then  dispose  of  it  at  its  pleasure, 
either  wholly  to  the  state  or  partly  to  the  state 
and  partly  to  the  informer  and  others.  The 
term  "fines,"  used  in  the  Constitution,  literally 
construed,  does  not  comprehend  forfeitures. 
**A  fine  is  a  pecuniary  punishment  imposed 
by  a  lawful  tribunal  upon  a  person  convicted 
of  crime  or  misdemeanor."  1  Bouvier  Law 
Diet.  662.  In  chapter  81  of  the  Code  the  word 
"fine"  includes  a  pecuniary  forfeiture,  penalty, 
and  amercement;  but  that  is  by  virtue  of  the 
special  enactment  (^  745),  and  it  could  not  af- 
fect the  proper  construction  of  the  term  '*fi nes" 
as  used  in  the  Constitution 

The  Constitution  of  Indiana  contains  a  pro- 
vision verj  similar  to  that  under  discussion  in 
the  Constitution  of  our  own  state.  It  provides 
that  the  common- school  fund  of  the  state  shall 
coDgist  of,  and  be  derived  from,  "the  fines  as- 
sessed for  breaches  of  the  penal  law  of  the 
state;  and  from  all  forfeitures  which  may  ac- 
crue." Article  8,  §  2.  A  statute  was  enacted 
imposing  a  certain  duty  upon  every  corpora- 
tion or  person  operating  a  railroad  in  that  state, 
and  affixing  a  penalty  for  its  violation,  to  be 
recovered  in  a  civil  action  in  the  name  of  the 
state,  one  half  of  which  should  go  to  the  prose- 
cuting attorney,  and  the  remainder  to  be  paid 
to  the  county  in  which  the  proceeding  was 
had.  and  constitute  a  part  of  the  common- 
school  fund.  It  was  contended  in  the  case  of 
State  V.  Indiana  <fe  /.  A  R.  Co.  183  Ind.  69, 18 
L.  R.  A.  502.  that  the  statute  diverted  or  mis- 
appropriated the  penalty  contrary  to  the  pro- 
vision of  the  Constitution  above  referred  to; 
but  the  court  held  that  the  "fines"  specified  in 
the  Constitution  had  reference  to  fines  assessed 
in  criminal  prosecutions,  and  that  the  penalty 
affixed  to  the  statute  for  its  violation  was  not  a 
fine  in  that  sense.  It  therefore  sustained  the 
constitutionality  of  the  statute.  This  decision 
strongly  corroborates  the  construction  it  has 
seem^  to  us  should  be  given  to  the  similar 
provision  contained  in  §  7,  art.  8,  of  our  own 
Constitution.  8ee  also  State  v.  Pennisyltania 
Co,  183  Ind.  700;  and  Ott  v.  Jordan,  116  Pa. 
218. 

But  if  the  constitutional  provision  so  relied  on 
to  invalidate  §  1220  were  susceptible  of  the 
construction  contended  for  by  the  counsel  for 
the  plaintiff  in  error,  it  would  not  invalidate 
it.  Such  conclusion  could  only  be  reached  by 
a  very  literal  and  narrow  construction.  The 
Constitution  does  not  impose  fines  nor  provide 
for  their  enforcement.  To  the  legislature  be- 
longs the  duty  of  providing  for  their  enforce- 
ment and  collection,  and  also  of  imposing 
them,  except  where  they  are  imposed  by  the 
common  law.  It  could  not  have  been  intended 
or  expected  by  the  f  ramers  of  the  Constitution 
that  the  laws  imposing  fines  for  offenses  could 
be  enforced  or  collected  without  cost  or  ex- 
pense. They  must  have  contemplated  that 
fines,  in  being  enforced  and  collected,  should 
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bear  the  burden  of  such  means  as  the  legisla- 
ture might  deem  best  adapted  to  compel  their 
enforcement  and  collection,  and  only  in- 
tended to  appropriate  to  the  literary  fund  the 
amount  coming  to  the  state  after  deducting 
such  part  as  the  legislature  mav  have  set  apart 
to  secure  their  enforcement  and  collection.  If 
the  legislature  possesses  the  right,  as  it  does,  to 
impose  a  fine  or  forfeiture,  it  has  the  power, 
as  appurtenant  to  such  right,  to  prescribe  the 
proceeding  or  adopt  the  means  deemed  by  it 
most  likely  to  result  in  the  enforcement  of  the 
fine  or  forfeiture.  If  it  thought  that  its  policy, 
as  evidenced  by  the  forfeiture  provided  for  in 
fci  1220,  was  more  likely  to  be  enforced  by  giv- 
ing one  half  of  the  forfeiture  for  the  use  of  the 
informer,  it  had  the  right  to  do  so,  and  only 
such  part  as  it  reserved  for  the  use  of  the  slate 
would  be  covered  by  the  constitutional  provi- 
sion. This  is  not  an  appropriation  or  diversion 
of  the  fine  to  an  object  other  than  that  to  which 
the  Constitution  dedicates  it.  On  the  con- 
trary, all  of  the  fine,  beyond  what  the  le^sla- 
ture  has  deemed  proper  to  set  apart  to  stimu- 
late the  prosecution  and  secure  the  enforce- 
ment of  the  fine,  goes  to  the  literary  fund,  as 
required  by  the  Constitution.  Moreover,  it 
has  been  the  practice  of  the  legislature,  for  a 
hundred  years  or  more,  in  declaring  forfeitures 
and  fixing  fines  in  certain  cases,  to  provide, 
with  the  view  of  stimulating  prosecutions  in 
such  cases,  that  an  informer  should  be  entitled 
to  a  part  of  the  forfeiture  or  fine.  Many  such 
statutes  were  in  the  Code  of  Laws  of  the' state, 
and  in  force,  at  the  formation  of  the  present 
Constitution,  when  §  7,  art.  8,  was  introduced 
for  the  first  time  into  the  organic  law.  It  is  to 
be  presumed  that  its  framers  were  familiar 
with  these  statutes.  And,  being  familiar  with 
them,  it  could  hardly  be  that  they  intended  to 
invalidate  them,  or,  by  such  indirection,  to 
prohibit  a  long-established  policy  of  the  legis- 
lature, but  that  they  simply  intended  to  dedi- 
cate to  the  literary  fund  that  part  of  such  for- 
feitures and  fines  which  was  reserved  to  the 
state.  So,  then,  in  neither  view,  is  §  1220  re- 
pugnant to  the  Constitution. 

It  is  next  contended  that  the  minimum  fine 
of  $100  is  excessive,  and  in  violation  of  §  11, 
art.  1,  of  the  Constitution,  which  provides  that 
"excessive  fines"  ought  not  to  be  imposed. 
The  imposition  and  regulation  of  fines  belong 
to  the  legislature,  and  to  its  discretion  and 
judgment  the  widest  latitude  must  be  conceded. 
Fines  are  to  be  fixed  with  reference  to  the  ob- 
ject they  are  designed  to  accomplish.  The 
degree  of  criminality  of  the  offense,  or  the 
illegality  or  impolicy  of  the  act,  they  are  in- 
tended to  punish  or  prevent,  are  elements  that 
must  enter  into  their  consideration.  The  peace 
of  society  and  the  welfare  of  the  people  occa- 
sionally require  that  the  legislature  shall  create 
new  offenses,  and  affix  penalties  for  their  vio- 
lation, or  alter  the  penalties  for  others  already 
existing.  What  is  to  be  the  legislative  guide, 
in  the  performance  of  this  duty,  but  its  sound 
judgment  and  the  wisdom  of  experience?  And 
how  can  the  courts  with  reason  or  propriety 
question  the  action  of  the  legislature,  or  con- 
trol or  restrain  its  discretion,  except  where  the 
minimum  penalty  is  so  plainly  disproportioned 
to  the  offense  or  act  for  the  violation  of  which 
it  is  affixed  as  to  shock  the  sense  of  mankind? 
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BeariDg  in  mind  these  considerations,  which 
must  affect  the  regulation  of  fines,  and  the  dis- 
■cretionary  power  of  the  legislature,  how  can 
the  court  say  that  the  minimum  fine  prescribed 
in  §  1220  is  excessive?  By  what  standard  is  it 
to  determine  this  question?  A  fine  that  would 
prove  efficacious  in  the  case  of  an  individual, 
and  beyond  which  it  would  appear  to  be  ex- 
cessive to  go,  would  be  likely  to  prove  inef- 
fectual in  the  case  of  a  corporation,  with  its 
'A^^fcga^ed  wealth  and  power,  and  its  disposi- 
tion to  act,  oftentimes,  in  an  arbitrary  man- 
ner, because  of  the  inability  of  private  persons 
to  contend  against  its  illegal  and  wilful  acts. 
The  minimum  fine  prescribed  by  §  1220  can- 
not be  declared  to  be  excessive  by  any  stand- 
ard which  the  courts  can  apply,  and  this  ob- 
jection need  not  be  further  conaidered. 

It  is  further  contended  that  the  statute  is 
unconstitutional  iu  that  it  fails  to  prescribe  a 
maximum  limit  to  the  forfeiture,  and  thus 
places  it  within  the  power  of  a  jury,  through 
•caprice  or  prejudice,  to  mulct  a  corporation 
with  a  fine  of  so  large  an  amount  as  practic- 
ally to  destroy  it.  If  a  supposition  so  ex- 
treme, and  so  unlikely  ever  to  be  confirmed, 
were  to  be  verified,  in  consequence  of  the 
failure  to  fix  a  maximum  limit  to  the  forfei- 
ture, still  we  are  unable  to  see  how  that  would 
render  the  statute  obnoxious  to  the  bill  of 
rights,  or  §  11,  art.  1.  of  the  Constitution. 
How  could  the  bare  possibility  that  an  exces- 
aive  fine  might  be  imposed  by  a  jury  invalidate 


the  statute?  If  so,  a  statute  otherwise  valid 
might  be  annulled  by  a  possibility  that  might 
never  happen.  If  a  jury  were  to  render  a  ver- 
dict so  excessive  as  to  contravene  the  inhibi- 
tion of  the  Constitution,  the  wrong  or  vice 
would  lie  in  the  verdict,  and  not  in  the  stat- 
ute. And  the  objection  overlooks  the  fact 
that,  if  a  jury  were  to  impose  such  a  fine,  it  is 
the  province  of  the  court,  and  would  be  its 
duty,  to  set  aside  the  verdict.  The  question 
as  to  an  excessive  fine  is  a  judicial  one,  and 
does  not  affect  the  validity  of  the  statute. 
When,  if  ever,  any  such  fine  is  imposed  by  a 
jury,  the  corrective  band  of  the  court  will  an- 
nul it,  in  accordance  with  the  letter  and  spirit 
of  the  bill  of  rights. 

The  only  remaioing  objection  to  the  statute 
is  that  it  is  repugnant  to  article  8  of  the  Amend- 
ments to  the  Constitution  of  the  United  States. 
It  is  a  sufficient  answer  to  this  objection  to  say 
that  the  Supreme  Court  of  the  United  States 
has  held,  time  and  again,  that  the  8th  article 
of  the  said  Amendments  has  reference  solely 
to  powers  exercised  by  the  government  of  the 
United  States,  and  does  not  apply  to  the  states. 
(/Neil  V.  Vermont,  144  U.  8.  823,  36  L.  ed.  450; 
Eilenheeker  v.  Plymouth  County  Dist.  Ct.  184 
U.  8.  81.  38  L.  ed,  801;  Peryear  v.  Massaehu- 
setts,  5  Wall.  475,  18  L.  ed.  608,  and  Living- 
ston V.  Moore,  7  Pet.  469,  8  L.  ed.  751. 

There  is  no  error  in  the  judgment  of  the 
Circuit  Court,  and  it  is  therefore  affirmed. 
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"^1.  Where  commercial  paper  is  In- 
dorsed in  blank,  the  terms  of  tbe  contract 
may  be  gbown  by  parol  evidence  to  be  different 
from  that  which  tbe  law  Implies  in  such  cases. 

S.  A  restrictive  indorsement  in  unambig- 
uous  language  cannot  be  contradicted  or  ex- 
plained by  evidence  resting  in  parol. 

8.  A  certificate  of  deposit  indorsed  by 
the  payee*  "Payj  to  the  order  of  B.  C. 
O.  cash,  for  account**  of  the  iodorser  is  a 
restrictive  indorsement,  vests  no  general;  prop- 
erty to  tbe  paper  in  tbe  indorsee,  but  merely 
constitutes  him  an  agent  for  the  purpose  of  col- 
lecting; and  parol  evidence  is  not  admissible  to 
eetablisb  that  tbe  transfer  of  tbe  title  was  abso- 
lute. 

iUarriaion^  Ch.  J,^  and  Irvine  and  Ryan,  CC„  ditsenU) 

(June  23, 1896.) 

ERROR  to  the  District  Court  for  Nuckolls 
County  to  review  a  judgment  in  favor  of 

*Headnotes  by  Nobval  and  8uij:iivAN,  J.T. 


Note.— For  oral  evidence  as  to  intention  of  per- 
son indorsing  commercial  paper  before  delivery, 
see  note  to  Fulierton  v.  Hill  (Kan.)  18  L.  K.  A.  on 
page  86. 


defendants  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  certificate  of  de- 
posit which  was  alleged  to  have  become  the 
property  of  the  plaintiflp.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mesers.  J.  C.  Cowin  and  W.  D.  McHng^h 
for  plaintiff  in  error. 

Mr.  O.  H.  Scott,  for  defendants  in  error: 

Usage  cannot  make  a' contract  where  there 
is  none,  nor  prevent  the  effect  of  the  settled 
rules  of  law. 

National  Bank  v.  Burkhardt,  100  U.  S. 
692.  25  L.  ed.  760;  Barnard  v.  Kellogg,  10 
Wall.  890,  391,  19  L.  ed.  990. 

The  restrictive  words  of  indorsement  on  the 
certificate  of  deposit  gave  notice  of  the  trust 
ingrafted  upon  it.  anaif  the  Capitol  National 
Bank  passed  it  off  for  its  own  debt  or  in  any 
other  manner  violative  of  the  trust,  the  trans- 
feree would  take  it  subject  to  the  trust. 

1  Dan.  Neg.  Inst,  dd  ed.  p.  625,  art.  600; 
Beal  V.  SomerviUe,  6  U.  S.  App.  14.  50  Fed. 
Rep.  650. 1  C.  C.  A.  598,  17  L  R.  A.  291; 
Fifth  Nat.  Bank  v.  Armstrong,  40  Fed.  Rep.  46. 

It  was  an  indorsement  that  destroyed  the  ne- 
gotlabilitjT  of  the  drafts  except  for  purposes 
of  collection,  and  gave  notice  to  all  parties 
through  whose  hands  they  passed  that  they 
were  the  property  of  the  transmitting  bank. 

First  Nat.  Bank  v.  Reno  County  Bank, 
3  Fed.  Rep.  261;  Balbach  v.  Frelinghuysen,!^ 
Fed.  Rep.  675;  White  v.  National  Bank,  102 
U.  8.  661,  26  L.  ed.  252;  Hoffman  v.  First  Nat. 
Bank,  46  N.  J.  L.  604;  Blaine  v.  Bourne,  11 
R.  L  119,  23  Am.  Rep.  429;  First  Nat.  Bank 
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T.  F%r$i  Nat,  Bank,  76  lod.  561,  40  Am.  Rep. 
261;  Smeny  v.  Eatier,  1  Wall.  178,  17  L.  ed. 
683;  Leti  v.  National  Bank,  5  Dill.  107;  1 
Dan.  Neg.  Inst.  g§  886.  887. 

If  the  paper  is  lodorsed  *  'For  collectioD  for 
account  of  tbe  depositor,"  and  then  deposited 
and  credit  given,  tbe  mere  fact  that  paper 
thus  indorsed  is  credited  by  a  bank  to  the  de- 
positor as  cash,  and  the  privilege  is  accorded 
to  him  of  drawing  against  the  credit,  may  not, 
as  it  seems,  be  sumcieot  to  vest  the  bank  with 
the  title  to  such  paper. 

Manttjactureri  Not.  Bank  v.  Continental 
Bank,  148  Mass.  658,  2  L.  R.  A.  699;  Levi  v. 
National  Bank,  5  Dill.  107;  Balbach  v.  Fi^e- 
linghuysen,16  Fed.  Rep.  683;  Morse,  Banks, 
&  Banking,  gg  684.  586. 

In  its  letter  acknowledging  the  receipt  of 
the  Shelby  draft  the  Fidelity  Bank  stated  that 
it  had  credited  tbe  same  "subject  to  payment." 
This  must  be  understood  as  meaning  that  the 
credit  was  merely  provisional,  that  is,  condi- 
tional on  payment,  and  that  it  did  not  intend 
to  assume  tbe  risk  of  payment,  or  give  an  ab- 
solute credit,  or  put  itself  in  any  other  relation 
of  the  paper  than  that  of  an  agent  for  collec- 
tion. 

Branch  v.  United  States  Nat.  Bank,  50  Neb. 
470. 

The  mere  crediting  of  the  amount  of  the 
draft  upon  the  account  of  the  transmitting 
bank  will  not  give  the  collecting  bank  any 
claim  thereon  prior  to  its  collection. 

Fifth  Nat,  Bank  v.  Armstrong,  40  Fed. 
Rep.  46;  First  Nat.  Bank  v.  Reno  County 
Bank,  8  Fed.  Rep.  257;  Freeman's  Nat,  Bank 
V.  National  Tube  Works  Co.  151  Mass.  418,  8 
L.  R.  A.  42. 

Where  a  banker  has  received  from  his  cor- 
respondent a  draft  indorsed  for  collection, 
which  is  indorsed  in  like  manner  to  his  corres- 
pondent, he  cannot  appropriate  the  proceeds 
collected  thereon  to  the  latter's  debt  to  itself 
and  refuse  to  pay  the  owner. 

Blaine  v.  Bourne,  11  R.  I.  119.  23  Am.  Rep. 
429;  City  Bank  v.  Weiss,  67  Tex.  381,  60  Am. 
Rep.  29;  Streeny  v.  Basier ,  1  Wall.  166, 17  L, 
ed.  681;  White  v.  Miners  Nat.  Bank,  102  U. 
S.  659,  26  L.  ed.  261;  First  Nat,  Bank  v.  Beno 
County  Bank,  1  McOrary,  491.  8  Fed.  Rep.  257. 

The  Capitol  National  Bank  could  not  in  any 
event  acquire  title  or  ownership  in  the  paper  in 
controversy,  being  at  the  time  of  the  receipt 
thereof  irretrievably  insolvent. 

Cragie  v.  Hadley,  99  N.  Y.  131. 52  Am.  Rep. 
9;  St,  Louis  d  S.  F,  R.  Co.  v.  Johnston,  188 
U.  S.  566,  33  L.  ed.  688;  Anonymous,  67  N. 
Y.  598;  Feck  v.  First  Nat.  Bank,  43  Fed.  Rep. 
857.  • 

Messrs,  J.  W.  Deweese  and  F*  E.  Bishop, 
also  for  defendants  in  error  on  motion  for  re- 
hearing: 

An  indorsement  for  the  "account  of"  or 
"for  collection,"  does  not  pass  the  title,  but  is 
notice  to  everybody  handling  the  paper  that  the 
title  rests  in  the  original  part}'  so  indorsing. 

If  there  is  a  conflict  in  the  testimony,  tbe 
finding  of  tbe  jury  or  the  trial  court  will  not 
be  interfered  with  on  the  questions  of  fact. 

Chicago,  B.  cfe  O.  J?.  Co.  v.  Steedr  (Neb.)  78 
N.  W.  466. 

Tbe  question  whether  or  not  in  sending  the 
certificate  in  question  to  the  Capitol  bank  the , 
41  L.  a  A. 


Hebron  bank  parted  with  the  title  is  settled  by 
tbe  indorsement  and  the  letter  of  transmittal. 

This  is  a  question  of  fact. 

Metropolitan  Nat.  Bank  v.  Loyd,  25  Hun, 
101,  90  N.  Y.  630;  Titus  v.  Mechanics'  Nat. 
Baiik,  85  N.  J.  L.  589;  Be  StaU  Bank,  56- 
Minn.  119;  Fifth  Nat,  Bank  v.  Armstrong,  40- 
Fed.  Rep.  46;  St.  Louis  <fc  S.  F.  B.  Co,  v. 
Johnston,  138  U.  S.  566,  83  L.  ed.  683. 

This  question  of  fact  is  to  be  determined, 
however,  by  the  indorsement  itself,  if  it  is  a. 
restricted  indorsement. 

If  tbe  authorities  generally  are  so  unsettled 
on  the  question  at  issue  concerning  this  in- 
dorsement that  the  courts  would  feel  justified 
in  disregarding  them  and  looking  to  tbe  Ne- 
braska decisions  alone,  then  we  refer  to- 
Branch  v.  United  States  Nat,  Bank,  50  Neb. 
470.  In  this  case  it  is  said:  Such  a  form  of  in- 
dorsement is  not  intended  to  give  currency  to 
commercial  paper,  but,  on  the  contrary,  oper- 
ates to  prevent  further  circulation,  and  passea 
to  the  indorsee  such  a  title  only  as  will  enable 
him  to  demand  payment  and  enforce  collection 
of  paper  thus  transferred,  and  tbe  owner  may 
in  such  case  control  the  collection  of  his  pa- 
per, and  may  intercept  the  proceeds  thereof 
in  the  hands  of  an  intermediate  agent 

The  Capitol  bank  could  not  change  itself 
from  agent  to  debtor. 

Commercial  Nat.  Bank  v.  Armstrong,  89 
Fed.  Rep.  691.  148  U.  8.  51,  87  L.  ed.  864;  Re 
StaU  Bank,  56  Minn.  119;  First  Nat,  Bank  v. 
Bank  of  Monroe,  88  Fed.  Rep.  411;  Beal  v. 
SomerriUe,  5  U.  S.  App.  14,  50  Fed.  Rep.  650, 
17  L.  R.  A.  291.  IC.  C.  A.  698. 

The  indorsement  was  one  merely  for  collec- 
tion, and  did  not  pass  title. 

First  Nat.  Bank  v,  Reno  County  Bank,  8- 
Fed.  Hep.  257;  Balbach  v.  Frelinghuysen^  15- 
Fed.  Rep.  676;  Be  Armstrong,  88  Fed.  Rep. 
406;  Armour  Packing  Co.  v.  Davis,  118  N.  C. 
548;  BoyHn  v.  Bank  of  FayettetilU,  118  N.  C. 
566. 

The  title  of  the  certificate  in  question  did 
not  pass  to  the  Capitol  bank  by  the  indorse- 
ment and  letter  of  transmittal;  the  crediting  of 
the  amount  to  the  Hebron  bank  on  the  booka 
of  the  Capitol  bank  without  collection,  and 
the  right  to  charge  back  to  the  Hebron  bank: 
on  failure  to  collect,  did  not  change  tbe  effect 
of  tbe  indorsement;  and  parol  proof  could  not 
be  received  as  competent  to  change  the  effect 
of  the  written  indorsement  and  letter  of  trans- 
mittal. 

Commercial  Nat.  Bank  y.  Armstrong,  148- 
U.  S.  51,  37  L.  ed.  364;  White  v.  National 
Bank,  102  U.  S.  659,  26  L.  ed.  251;  Wells,  F.  ^ 
Co.  V.  United  States,  45  Fed.  Rep.  388;  CecU 
Bank  v.  Farmers'  Bank,  22  Md.  149:  Re  State 
Bank,  56  Minn.  119;  Bank  of  the  Metropolis  v. 
Fint  Nat.  Bank,  22  Blatchf.  59;  First  Nat. 
Bank  v.  First  Nat  Bank,  76  Ind.  581, 40  Am. 
Rep.  261;  Freeman's  Nat,  Bank  v.  National 
Tube  Works  Co.  151  Mass.  413,  8  L.  R  A.  42;. 
Manvfacturers* Nat,  Bankv.  Continental  Bank, 
148  Mass.  554.  2  L.  R.  A.  699;  Claflin  v.  Wil- 
son, 51  Iowa,  15;  Third  Nat,  Bank  v.  Clark, 
2}i  Minn.  268. 

After  the  first  hearing  in  the  case,  Irviae*. 
C,  on  Decenaber  9,  1897,  filed  the  following 
opinion : 
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This  was  an  action  by  the  United  States 
National  Bank  of  Omaha  to  recover  the 
amount  of  a  certificate  of  deposit  for  $5,500 
issued  by  the  defendants  Geer  and  Mease 
(partners  in  the  banking  business,  at  Nelson, 
under  the  name  of  the  Commercial  Back)  to 
the  order  of  the  defendant  Craven,  by  him  in- 
dorsed, and  transferred  to  the  defendant  the 
First  National  Bank  of  Hebron.  It  is  claimed 
by  the  plaintiff  that  the  certificate  was  by  the 
Hebron  bank  sold  and  transferred  to  the  Capi- 
tol National  Bank  of  Lincoln,  and  by  the 
Lincoln  bank  to  the  plaintiff.  The  Hebron 
bank,  by  its  answer,  asserts  ownership  in 
itself;  claiming  that  the  Lincoln  bank  received 
the  certificate  merely  as  the  agent  of  the  Heb- 
ron bank  for  the  purpose  of  collection,  and 
that,  the  indorsement  being  restrictive,  the 
Lincoln  bank  could  not  and  did  not  pass  title 
to  the  Omaha  bank.  The  right  to  the  certifi- 
cate, as  between  these  two  parties,  is  the  only 
matter  in  contest;  there  being  no  issues  affect- 
ing the  other  defendants,  except  such  as  may 
be  incidental  to  the  controversy  indicated.  The 
district  court  found  in  favor  of  the  Hebron 
bank,  and  entered  judgment  accordingly. 

Similar  questioos  have  been  presented  to  the 
courts  with  such  frequency,  and  such  variety 
of  detail,  that  there  now  appear  in  the  books 
an  array  of  opinions  which  would  be  hope- 
lessly confusing,  were  they  to  be  considered  as 
tending  to  establish  general  rules  of  law  for 
determining  such  questions.  They  range  all 
the  way  from  those  holding  that,  as  between 
the  parties  even,  title  passes  by  the  legal  import 
of  words  used  by  way  of  indorsement,  regard- 
less of  intent,  to  those  practically  resting  the 
matter  on  the  presumed  motive  of  the  indorser, 
disregarding  entirely  the  form  of  the  trans- 
action and  the  contractual  intent.  While 
intermediate  to  these  extremes  are  found  many 
cases  presenting  marked  resemblances  to  that 
before  us,  and  solved  in  different  ways  by 
different  courts,  we  are  saved  the  necessity  of 
an  analysis  of  such  cases  for  the  purpose  of 
deducing  therefrom  a  general  rule  of  law,  by 
attention  to  a  very  simple  proposition  recog- 
nized, in  effect,  by  counsel  on  both  sides.  A 
moment's  reflection  will  show  that  the  question 
is  not  what  legal  relations  result  from  a  deposit 
for  collection  alone,  or  from  a  sale  or  discount, 
but  it  is  whether  this  was  such  a  deposit  or  a  sale; 
that  is,  whether  title  passed.  The  solution  of 
this  question  rests  in  deteripining  the  common 
intent  of  the  parties,— a  question  of  fact,  find 
not  of  law.  Among  the  Citses  expressly,  or  by 
clear  implication,  treating  the  question  as  one 
of  fact,  are  Metropolitan  If  at.  Bank  v.  Loyd,  25 
Hun,  101,  90  N.  Y.  580;  Titun  v.  Mechanics* 
Nat.  Bank,  85  N.  J.  L.  589;  Re  State  Bank, 
56  Minn.  119;  Fijth  Nat.  Bank  v.  Armstrong, 

40  Fed.  Rep.  46;  St.  Louis  dh  S.  F.  R.  Co.  v. 
Johnston,  183  U.  8.  566,  33  L.  ed.  683. 

There  is  no  conflict  in  the  evidence.  Such 
doubts  as  exist  arise  as  to  inferences  from  facts 
proved,  and  not  as  to  the  existence  of  those 
facts.  For  ten  years  preceding  the  events  in 
controversy,  the  Hebron  bank  and  the  Lincoln 
bank  bad  a  continuous  course  of  dealings  with 
one  another;  the  Hebron  bank  keeping  an  ac- 
count with  the  Lincoln  bank,  and  remittinl^  to 
it,  from  time  to  time,  drafts,  checks,  and  other 
instruments,   which  were,  either  at  once  or 
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upon  collection,  placed  to  the  credit  of  the 
Hebron  bank.  It  is  said  that  the  banks  were 
not  * 'correspondents,"  but,  so  far  as  the  evi- 
dence discloses,  the  only  difference  between 
their  relations  and  those  of  banks  confessedly 
occupying  the  relation  in  contemplation  by 
witnesses  who  use  that  somewhat  ambig'ious 
term,  was  that,  while  the  Hebron  bank  drew 
drafts  for  general  banking  purposes  upon  irs 
correspondents  at  Omaha  and  eastern  cities,  it 
drew  against  its  credit  at  the  Lincoln  bank 
only  for  the  purpose  of  transferring  funds  to 
its  so  called  correspondents,  and  not  in  favor 
of  its  customers  generally.  So  far  as  the 
treatment  of  paper  sent  by  the  Hebron  bank 
was  concerned,  there  was  no  difference  be- 
tween its  relations  with  the  Lincoln  bank  and 
with  its  Omaha  correspondent.  We  mention 
this  fact  merely  because,  in  argument,  some 
stress  seems  to  be  laid  on  the  supposed  differ- 
ence in  relations.  There  is  no  room  for  doubt 
that  the  motive  which  influenced  the  Hebron 
bank  to  maintain  the  account  at  Lincoln  was 
to  secure  an  economical  method  of  collecting 
its  "foreign  paper,"  or,  more  accurately,  to 
secure  an  economical  and  speedy  method  of 
realizing  cash,  or  a  credit  equivalent  thereto, 
upon  such  paper.  The  motive  of  the  Lincoln 
bank  appears  only  by  inference.  It  collected 
paper  at  par,  except  where  it  was  itself  sub- 
jected to  expense  in  favor  of  third  parties,  and 
then  charged  against  the  paper  only  the  expense 
so  incurred,  ft  paid  the  Hebron  bank  interest 
on  daily  balances.  It  seems  quite  clear  that 
its  motive,  therefore,  was  to  obtain  the  tem- 
porary use  of  the  property  of  the  Hebron  bank 
so  intrusted  to  it,  for  banking  purposes.  Paper 
remitted  was  divided  into  two  classes,  styled 
by  most  of  the  witnesses,  "cash  items"  and 
"collections;"  by  oflScers  of  the  Hebron  bank  as 
''sight  items"  and  "time  items."  It  is  certain, 
however,  that  the  latter  nomenclature  was  in- 
accurate, as  the  distinction  was  only  partly 
based  on  the  time  of  payment.  In  the  cash 
items  were  included  all  the  instruments  pres- 
ently payable,  on  solvent  banks,  and  between 
individuals  of  known  solvency,  other  paper  be- 
longing to  the  collection  class.  The  classifica- 
tion was  determined  by  the  character  of  the 
paper,  and  not  by  the  form  of  indorsement,  or 
the  terms  of  the  transmitting  letter.  Thus,  the 
form  of  indorsement  on  both  classes  seems  to 
have  been,  "Pay  to  the  order  of  B.  C.  Out- 
cault.  Cash.,  for  account  of  First  National 
Bank  of  Hebron,  Nebr."  In  remitting  printed 
forms  were  used,  bearing  after  the  address  the 
words,  "Inclosed  please  find  for  collection  and 

."    The  blank   was  usually  filled  with 

the  abbreviation  "Cr."  All  witnesses  agree 
that  the  language  so  employed  was  not  regard- 
ed as  of  any  significance  m  determining  the- 
disposition  of  the  paper.  If  the  paper  fell 
within  the  collection  class,  it  was  noted  on  the 
Hebron  bank's  collection  register  as  having 
been  sent,  and  its  number  on  that  register  was 
noted  on  the  blank  with  which  it  was  trans- 
mitted On  receipt  by  the  Lincoln  bank,  it 
was  entered  on  the  latter's  collection  register,, 
and  the  Hebron  bank  was  by  mail  notilied  that 
it  had  been  received,  and  would  obtain  "prompt 
attention."  When  collected,  it  would  be  cred- 
ited to  the  Hebron  bank,  and  the  latter  notified 
of  the  fact.    The  Hebron  bank  would  then. 
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charge  its  amount  to  the  Lincoln  bank.  If  the 
paper  was  a  *'cash  item,"  the  Hebron  back 
would  charge  it  to  the  Lincoln  bank  at  once, 
on  remitting  it;  and  the  Lincoln  bank  would 
credit  it  to  the  Hebron  bank  immediately  on 
lis  receipt,  and  notify  the  Hebron  bank  that  it 
had  been  so  credited.  No  further  notice  would 
be  sent  the  Hebron  bank,  unless  the  paper 
should  be  dishonored,  in  which  event  its 
amount  would  be  charged  to  the  Hebron  bank, 
and  the  latter  so  notified,  the  paper  being  re- 
turned. Interest  was  paid  on  the  general  bal- 
ance, including,  as  it  did,  these  cash  items, 
which  had  been  credited  upon  their  receipt, 
but  not  yet  collected.  It  would  seem  that,  by 
the  custom  of  banks  in  such  cases,  when  a  cred- 
ited item  is  dishonored  interest  thereon  is 
charged  to  the  remitting  bank  from  the  time 
credit  was  given,  and  that  the  Lincoln  bank 
was  authorized  by  such  custom  to  so  treat  the 
Hebron  bank,  but  it  would  also  seem  that  such 
right  was  never  in  fact  exercised.  During  the 
period  referred  to,  certain  notes  of  the  Heoron 
bank  were  rediscounted  bv  the  Lincoln  bank; 
and,  some  of  these  not  being  paid  at  maturity, 
the  Lincoln  bank  exercised,  and  the  Hebron 
bank  acknowledged,  the  right  to  immediately 
charge  them  back  to  the  Hebron  bank  in  the 
same  manner  as  dishonored  cash  items.  The 
balance  at  any  time  to  the  credit  of  the  Hebron 
bank  was  subject  to  be  drawn  upon,  including 
that  amount  representing  credited,  but  uncol- 
lected, cash  items.  The  oflElcersof  the  Hebron 
bank  testify  that  they  habitually  refrain  from 
so  drawing  until  a  reasonable  time  should 
elapse  for  the  collection  of  such  items,  and  that 
they  regarded  the  privilege  of  sooner  drawing, 
as  an  act  of  courtesy,  and  not  a  legal  right; 
but  there  can  be  little  doubt  that  both  banks 
regarded  the  apparent  balance  as  an  available 
fund,  and  that  abstention  from  drawing  by  the 
Hebron  bank,  prior  to  the  collection  of  items, 
was  an  act  of  convenience  or  prudence  on  its 
part,  rather  than  the  recognition  by  it  that  the 
apparent  credit  was  premature. 

On  the  20th  day  of  January,  1898,  the 
Hebron  bank,  being  then  the  owner  of  the  cer- 
tificate of  deposit  in  controversy,  remitted  it. 
with  other  items,  to  the  Lincoln  bank.  It  was 
indorsed  in  the  usual  manner,  "for  account  of" 
the  Hebron  bank  and  was  transmitted,  as  usual, 
*"for  collection  and  credit."  It  was  treated  by 
both  banks  as  a  cash  item,  in  the  manner  above 
described.  On  sending  it,  the  Hebron  bank 
charged  it  to  the  Lincoln  bank;  and,  on  receiv- 
ing it.  the  Lincoln  bank  credited  it  to  the 
Hebron  bank,  and  notified  the  latter  of  that 
fact.  It  was  received  by  the  Lincoln  bank  on 
the  21st,  and  the  same  day  transmitted  to  the 
plaintiff,  the  Omaha  bank,  under  substantially 
similar  circumstances,  and  in  pursuance  of 
similar  usages  and  a  similar  course  of  dealing. 
The  Lincoln  bank  charged  it  to  the  Omaha 
bank,  and  the  latter  credited  it  to  the  Lincoln 
bank.  On  the  morning  of  the  2l8t  the  account 
of  the  Lincoln  bank  was  overdrawn  with  the 
Omaha  bank  some  $1,900.  Including  the 
amount  of  the  certificate,  credits  were  that  day 
given  the  Lincoln  bank  amounting  to  over 
$8,000.  The  Omaha  bank  that  day  paid  out 
on  checks  and  drafts  of  the  Lincoln  bank, 
nearly  $17,000.  It  thus  appears  that  the  whole 
of  the  credit  obtained  by  the  certificate  was 
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the  same  day  exhausted  by  payments  actually 
made  in  favor  of  the  Lincoln  bank.  The  Lin- 
coln bank  was  hopelessly  insolvent,  to  the 
knowledge  of  its  officers,  and  was  closed  on  the 
afternoon  of  the  21st,  never  to  reopen.  On 
the  28d  the  certificate  was  presented  to  the  Nel- 
son bank,  and  payment  refused,  because  of  the 
claim  interposed  by  the  Hebron  bank.  Per- 
haps certain  other  facts  of  which  the  court 
takes  notice  are  of  some  import.  Nelson,  where 
the  certificate  was  payable,  is  in  the  county 
adjoining  that  in  which  Hebron  is  located,  to 
the  west,  and  the  two  towns  are  connected  by 
a  line  of  railroad.  Lincoln  is  a  considerable 
distance  to  the  northeastward  of  both  towns, 
and  Omaha  is  still  further  northeast.  It  is 
not  claimed  that  the  diversion  of  paper  from 
its  natural  geographical  course  is  in  itself  any 
proof  that  it  is  being  transmitted  for  other  par- 

S»ses  than  collection,  but  the  fact  that  the 
ebron  bank  found  it  profitable  to  send 
the  paper  through  such  a  course  indicates  that 
the  purpose  of  the  Lincoln  bank  was  to  use  the 
paper  otherwise  than  as  a  direct  collecting 
agent,  and  throws  some  light  on  the  under- 
standing of  both  parties  as  to  what  such  use 
might  be. 

Certain  aspects  of  the  foregoing  facts  tend, 
it  is  argued,  to  stamp  the  transaction  as  one 
between  a  principal  (the  Hebron  bank)  and  its 
aeent  for  collection.  One  of  these  features  is 
that  the  Lincoln  bank  was  not  what  is  known 
as  a  * 'correspondent"  of  the  Hebron  bank.  As 
already  indicated,  we  cannot  conceive  that  any 
importance  attached  to  this  distinction,  what- 
ever it  may  be,  because  there  can  be  no  doubt 
that  their  arrangements  contemplated  the  estab- 
lishment of  the  relationship  of  debtor  and  cred- 
itor, at  one  time  or  another,  with  reference  to 
this  particular  instrument  or  its  proceeds. 
Next,  it  is  argued  that  the  arrangement  be- 
tween the  banks  was  for  a  collection  agency, 
and  that,  therefore,  the  transaction  should  be 
treated  as  in  the  nature  of  a  collection.  The 
motive  of  the  Hebron  bank  in  entering  into  its 
relations  with  the  Lincoln  bank  was,  as  stated, 
undoubtedly  to  obtain  the  speedy  conversion 
of  foreign  paper  into  cash,  or  its  equivalent; 
but  that  this  object  was  not  intended  to  be 
effected  by  the  specific  collection  and  remis- 
sion of  each  instrument  forwarded  is  attested 
by  every  transaction  between  the  two  banks 
for  a  period  of  many  years.  It  was  protMiblr 
immaterial  to  the  Hebron  bank  whether  it  col- 
lected the  paper  through  an  ai^ent  for  its  own 
benefit  or,  in  effect,  sold  it,  and  at  once  ob- 
tained credit  therefor;  and  in  any  event  the 
motive  of  the  Hebron  bank  is  not  the  control  • 
ling  circumstance.  It  is  perfectly  clear  that 
the  real  understanding  between  the  banks  was 
that  the  paper  should  become  that  of  the  Lin- 
coln bank,  to  handle  in  its  own  way  and  for 
its  own  benefit,  else  we  must  suppose  that  it 
was  acting  in  responsible  business  matters 
wholly  gratuitously.  Nor  can  we  see  that  the 
practice  and  conceded  right  of  the  Lincoln 
bank  to  charge  back  dishonored  items  can  be 
of  any  great  weight  in  determining  the  nature 
of  the  contract.  The  Hebron  bank  was  re- 
sponsible as  indorser  on  all  such  paper,  and  it 
seems  to  have  been  the  practice  of  the  Lincoln 
bank  to  take  the  necessary  steps  to  charge  the 
Hebron  bank  as  such.    That  liability  alone 
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justified  the  Lincoln  bank  in  charging  back 
dishonored  paper  against  any  credit  then  exist- 
ing. It  is  argued  that  the  credit  given  on  re- 
ceipt of  cash  items  was,  because  of  such 
practice,  provisional  only,  and  insufficient  to 
bind  either  party;  but  it  was  so  far  absolute  as 
to  permit  the  Hebron  bank  to  draw  against 
such  credit  (in  other  words,  to  enforce  pay- 
ment by  the  Lincoln  bank),  and  seems  only  to 
have  been  conditional  in  the  sense  that  any 
purchase  of  negotiable  paper  is  conditional 
when  based  on  a  responsible  indorsement,  and 
with  the  understanding  that  In  case  of  dis- 
honor the  holder  will  look  immediately  to  the 
indorser.  Nor  was  the  form  of  indorsement, 
under  all  the  facts  of  the  case,  indicative  of  a 
transfer  for  collection  merely.  It  is  probably 
true — and  we  consider  the  case  on  the  theory — 
that  it  was  so  restrictive  as  to  charge  the 
Omaha  bank  with  notice  of  a  reserve  title  in 
the  indorser,  if  the  title  were  reserved.  But 
whatever  may  be  the  law  elsewhere,  it  is  the 
law  of  this  state  that  as  between  the  immediate 
parties  the  true  relationship  may  be  shown, 
notwithstanding  the  form  or  terms  of  the  in- 
dorsement itself.  Boberts  v.  Snow,  27  Neb. 
425;  Ihtsenburjt  Y.  Albright,  31  Neb.  845; 
Salisbury  v.  First  Nat.  Bavk,  87  Neb.  872; 
Holmes  v.  First,  Nat.  Bank,  88  Neb.  326;  Cor- 
bett  V.  Fetzer,  47  Neb.  269.  This  being  so, 
when  we  consider  the  uniform  course  of  busi- 
ness between  these  parties  it  seems  that  the  real 
significance  of  the  language  of  this  indorse- 
ment was  to  pass  the  certificate,  not  for  collec- 
tion merely,  but  as  the  property  of  the  Lincoln 
))ank,  for  the  purpose  of  its  amount  going 
forthwith  to  the  credit  of  the  Hebron  bank  on 
the  account  kept  therewith.  The  form  of  the 
transmitting  letter  certainly  tends  towards  a 
remittance  for  collection,  but  in  view  of  the 
admitted  fact  that  all  classes  of  paper  were  re- 
mitted under  this  same  form,  and  that  they 
were  differently  treated  under  this  same  in- 
struction, we  cannot  permit  this  fact  to  control 
the  more  emphatic  language  conveyed  by  the 
acts  of  the  parties.  Stress  is  also  laid  on  a  note 
appearing  on  the  printed  form  whereon 
acknowledgments  were  made  by  the  Lincoln 
bank  of  the  receipt  and  credit  of  such  itema 
This  was  as  follows:  "This  bank,  in  receiv- 
ing collections  elsewhere  than  in  Lincoln,  acts 
as  your  agent,  and  assumes  no  respon.sibiliiy 
beyond  that  of  due  diligence  on  its  part." 
But  this  somewhat  vague  notice  applies  by  its 
•terms  to  "collections"  only,  and  the  blank  bore 
•upon  it  a  separate  column  for  collection,  on 
which  this  certificate  did  not  appear;  this  like 
all  cash  items,  appearing  in  a  column  beaded 
••Credited."  Thus  the  notice  referred  to  made 
even  more  distinct  the  practical  difference  be- 
tween the  two  classes  of  items,  and  showed,  if 
it  showed  anything,  that  the  cash  items  were 
not  received  for  collection. 

On  the  other  hand,  there  are  certain  facts 
which  to  our  mind  unmistakably  stamp  the 
•transaction  as  a  sale,  and  none  is  inconsist- 
ent with  that  theory.  That  there  were  two 
classes  of  items,  the  classification  bein^  based 
manifestly  on  the  practicability  of  immedi- 
ately converting  the  paper  into  cash,  or  using 
it  as  such,  without  subjecting  it  to  a  process 
of  collection,  and  that  this  instrument  was 
treated  by  both  parties  as  belonging  to  the 
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cash  class;  that  credit  was  immediately  given, 
before  the  Lincoln  bank  had  disposed  of  the 
paper  or  collected  its  proceeds;  that  interest 
was  paid  upon  this  credit;  and  that  it  was 
subject  to  draft,— all  these  facts  point  towards 
a  sale.  Mere  bookkeeping,  it  is  true,  does  not 
control  the  question.  Charges  and  credits 
may  be  made  merely  for  convenience  in  book- 
keeping. But  when  the  evidence  shows  that 
they  were  not  so  made,  that  they  were  not 
made  at  all  with  items  confessedly  held  for 
collection,  and  that  when  made  as  to  other 
items,  such  entries  were  accompanied  by  such 
results  as  the  payment  of  interest  and  the  hon- 
oring of  drafts,  the  matter  is  no  longer  one  of 
bookkeeping,  but  is  essential  to  the  transaction 
itself.  It  is  inconceivable  that  the  Lincoln 
bank  would  collect  gratuitously,  and  pay  inter- 
est on,  paper  which  it  did  not  own,  and  before 
it  was  collected,  for  the  privilege  of  performing 
this  gratuitous  service.  It  is  absolutely  certain 
that  the  Lincoln  bank  undertook  such  service, 
so  advanced  credit,  and  paid  interest,  for  the 
privilege  of  using  the  paper  for  its  own  pur- 
poses and  its  own  profit,  as  it  did  in  this  case, 
by  selling  it  to  the  Omaha  bank,  and  that  the 
Hebron  bank  perfectly  understood  that  this 
was  the  object,  and  that  such  paper  was  so 
treated.  In  the  light  of  the  usage  of  the  banks 
the  contract  was,  in  effect,  this:  The  remittance 
by  the  Hebron  bank  was  a  proposal  to  sell  the  cer- 
tificate  for  its  face;  the  Lincoln  bank  to  imme- 
diately place  so  much  at  the  disposal  of  the 
Hebron  bank,  and  to  pay  interest  thereon  until 
the  Hebron  bank  should  demand  the  money 
or  its  equivalent;  the  Hebron  bank  assuming 
the  ordinary  liability  of  an  indorser,  with  the 
express  understanding  added  thereto  that  such 
liability  should  be  subject  to  immediate  en- 
forcement in  case  of  dishonor,by  charging  the 
amount  against  the  credit  maintained  in  the 
Lincoln  bank.  The  mailed  acknowledgment 
was  an  acceptance  of  that  proposal.  No 
clearer  case  of  a  transfer  of  title  could  well  be 
contrived.  For  reasons  stated  at  the  outset,  we 
do  not  consider  cases  adjudicated  elsewhere  as 
of  any  force  in  determining  the  facts  of  this 
case;  but  it  is  believed  that  all  the  cases  hold- 
ing, under  somewhat  similar  circumstances, 
that  title  did  not  pass,  present  such  differences 
in  the  facts  as  to  render  them  readily  distin- 
guishable. For  instance,  in  what  is  perhaps 
the  strongest  case  cited  {Beal  v.  Somerville,  6 
U.  8.  App.  14,  50  Fed.  Rep.  647,  1  C  C.  A. 
598,  17  L.  R.  A.  291,  there  was  no  agreement, 
express  or  implied,  that  the  checks  deposited 
should  be  treated  as  cash,  or  that  the  credit 
given  might  be  drawn  against.  Interest  was 
not  paid.  Other  cases  treat  an  indorsement 
'*  for  collection  "  as  controlling,  and  incapable 
of  being  extended  by  extnnsic  evidence. 
Others  neglect  the  fundamental  rule  that  a  de- 
posit generally  creates  simply  the  relation  of 
debtor  and  creditor,  and  is  not  a  bailment. 

It  is  suggested  that  as  the  Lincoln  bank 
was  at  the  time  insolvent,  to  the  knowledge  of 
its  officers,  it  was  incapable  of  taking,  and 
consequently  of  transmitting,  title.  This  is 
stating  the  rule  too  strongly.  The  rule  in- 
voked is  only  the  application  of  the  general 
law  of  fraud  in  sales  induced  by  false  repre- 
sentations; keeping  the  bank  open,  and  hold- 
ing it  out  as  ready  to  transact  business,  being 
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an  implied  representation  of  solvency.  A 
sale  made  to  such  a  bank  wouid  not  be  void. 
It  would  be,  at  tbe  most,  voidable,  attbeoption 
of  (be  vendor  or  depositor,  and  could  not  be 
avoided  after  the  rights  of  innocent  third 
parties  bad  attached.  As  already  intimated, 
the  indorsement  may  have  been  so  restricted 
that  tbe  Omaha  bank  could  not  claim  as  an 
innocent  purchaser  if  title  bad  not  in  fact 
passed  to  its  vendor;  but  title  did  pass,  and 
tbe  Lincoln  bank  owned  tbe  certificate,  unless 
and  until  tbe  Hebron  bank  rescinded  tbe  sale. 
Before  this  happened,  it  could  and  did  pass  title 
to  a  stranger  who  parted  with  value  therefor, 
and  it  was  then  too  late  for  the  Hebron  bank 
to  assert  its  right  to  rescind. 
Bever»ed  and  remanded, 

Norval  and  8iilliT»ii«  JJ.,  formulated 
the  opinion  of  the  court: 

At  the  last  term  of  this  court  a  decision  was 
entered  in  this  case  reversing  the  judgment  of 
the  trial  court.  Upon  a  proper  application,  a 
rehearing  was  granted,  and  the  cause  has  been 
a  second  time  submitted  for  our  consideration. 
The  issues  inyolved,  and  the  essential  facts  of 
the  case,  are  stated  with  sufficient  accuracy  in 
the  former  decision,  reported  in  58  Neb.  67. 
In  reversing  the  judgment  below,  we  pro- 
ceeded upon  the  theory  that  tbe  form  of  the 
indorsement  of  the  certificate  of  deposit  was 
ambiguous  and  not  conclusive,  as  to  the  in- 
tentions of  the  parties;  that  it  was  permissible 
to  show  by  parol  evidence  tbe  exact  nati^re  of 
tbe  contract;  and  that  the  only  inference  to  be 
drawn  from  the  proofs  established  a  sale  of 
the  draft,  and  not  a  bailment  for  collection. 
A  careful  re  examination  of  the  record  and 
questions  thereby  presented,  assisted  by  ibe 
able  argument  of  counsel,  has  convinced  us 
that  tbe  former  decision  was  erroneous.  In 
tbe  opinion  it  was  said:  ''Whatever  may  be 
the  law  elsewhere  it  is  the  law  of  this  state 
that,  as  between  tbe  immediate  parlies,  the 
true  relationship  may  be  shown,  notwlthstand- 
insT  tbe  form  or  terms  of  the  indorBcmeot  it- 
self,"—citing  Boberta  v.  Snow.  27  Neb  425; 
Dntenhury  v.  Albright,  31  Neb.  845;  Salubury 
V.  First  Ifat,  Bank,  87  Neb.  872;  Holmea  v. 
First  Nat.  -Stow A:,  88  Neb.  826;  Corbettv.  heUer, 

47  Neb.  269. 

The  adjudications  of  this  court  do  not  war- 
rant the  statement  of  the  rule  as  broadly  as 
above  indicated,  nor  do  the  decisions  else- 
where support  such  a  doctrine.  The  general 
rule  is,  and  it  has  been  frequently  asserted  by 
this  court,  that  the  terms  of  a  written  contract 
cannot  be  contradicted,  varied,  or  explained  by 
parol  evidence  of  a  prior  or  contemporaneous 
oral  agreement  between  the  parties.  Hamil- 
ton V.  Thrall,  7  Neb.  210;  Dodge  v.  Kiene,  28 
Neb.  216;  Watson  v.  Roode,  80  Neb.  264;  Ka- 
eerman  v.  Fries,  88  Neb.  427;  Mattison  v.  Chi- 
cago,  R.  L  d  P.  H,  Co.  42  Neb.  545;  Clarke  v. 
Kelsey,  41  Neb.  766;  Mascwell  v.  Burr,  44  Neb. 
81;  Commercial  State  Bank  v.  Antelope  County, 

48  Neb.  496;  Waddle  v.  Oicen,  48  Neb.  489; 
Nebraska  Exposition  Asfo,  v.  Townley,  46  Neb. 
898.  It  is  true  this  court  has  more  than  once 
decided  that,  when  the  rights  of  bona  fide  pur- 
chasers of  negotiable  paper  for  value  before 
maturity  are  not  involved,  it  is  competent  to 
show  by  parol  evidence  in  cases  of  indorse- 
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ment  in  blank  of  such  paper  that  the  terms  of 
the  agreement  between  the  parties  was  other 
and  different  from  that  which  arises  by  pre- 
sumption of  law.  Holmes  v.  First  Nat, 
Bank,  38  Neb.  826;  Carbelt  v.  Fetzer,  47  Neb. 
269.  The  principle  underlying  these  cases 
does  not  contravene  the  general  rule  recog- 
nized and  applied  by  this  and  other  courts  that 
parol  contemporaneous  evidence  cannot  be  re- 
ceived to  contradict  or  vary  the  terms  of  a 
written  instrument  for  the  obvious  reason  that 
the  contract  of  a  blank  indorsement  is  not  ex- 
pressed in  writing,  but  rests  in  legal  implica- 
tions, and  this  prima  facie  presumption  of  law 
may  be  overthrown,  as  between  the  original 
parties  to  such  an  indorsement,  by  the  admis- 
sion of  competent  parol  evidence  establishing 
the  real  terms  of  the  agreement.  If  the  law  con- 
clusively presumed  the  liability  created  by  an 
indorsement  in  blank  of  commercial  paper, 
then,  of  course,  the  actual  terms  of  the  contract, 
would  not  be  a  proper  subject  of  inquiry,  and 
neither  party  would  be  permitted  to  show  by 
parol  the  true  agreement.  But  the  presump- 
tion of  liability  arising  from  such  an  indorbe- 
ment  is  prima  facie  merely,  and  not  con- 
clusive; hence,  as  against  all  except  bona  fide- 
holders  for  value,  the  true  terms  of  tbe  con- 
tract may  be  shown  by  evidence  resting  in 
parol.  The  indorsement  of  the  Hebron  bank 
on  the  certificate  of  deposit  involved  herein 
was  an  express  written  contract,  not  open  to 
contradiction  or  explanation  by  proof  of  ex- 
trinsic facts,  and  conclusively  proves  an  agency 
merely,  and  that  the  title  and  ownership  of 
the  paper  never  passed  to  the  Capitol  National 
Bank.  This  doctrine  is  sustained  by  an  un- 
broken line  of  authorities.  In  First  Nat.  Bank 
V.  Reno  County  Bank,  8  Fed.  Rep.  257,  it  waft 
distinctly  decided  that  an  indorsement  of  a 
bill  of  exchange  directing  the  drawee  to  pay 
to  another  "on  account  of"  the  indorser,  or 
"for  collection,"  is  a  restrictive  indorsement, 
carrying  with  it  notice  that  tbe  indorser  did 
not  tberebv  part  with  title  to  the  paper,  or  to 
its  proceeds  when  collected.  To  the  same  ef- 
fect are  Beat  v.  SomertiUe,  6  U.  S.  App.  14, 
50  Fed.  Rep.  647,  1  C.  C.  A.  698.  17  L.  R  A. 
291;  Hoffman  v.  First  Nat.  Bank,  46  N.  J.  L. 
605;  Ceca  Bank  v.  Farmers'  Bank,  22  Md.  148; 
Morse,  Banks  &  Banking,  §  217;  Blaine  v. 
Bourne,  11  R.  I  119, 28  Am.  Kep.  429;  Sweeny 
V.  Easter,  1  Wall.  166,  17  L.  ed.  681;  Balbach 
V.  Frelinghnysen,  15  Fed.  Rep.  675;  First  Nat. 
Bank  v.  First  Not,  Rank,  76  Ind.  561,  40  Am. 
Rep.  26l;White  v.  National  Bank,  102  U.  8. 
658,  26  L.  ed.  250.  Leary  v.  Blanchard,  48  Me. 
269,  was  an  action  upon  a  promissory  note, 
indorsed  by  tbe  payee,  *'Pay  to  Arthur  Leary,. 
or  order,  for  account  of  the  Atlas  Mutual  In- 
surance Co."  It  was  ruled  that  tbe  indorse- 
ment was  restrictive,  and  parol  evidence  waa 
inadmissible  to  show  that  tbe  transfer  was  ab- 
solute. A  draft  bore  the  following  indorse- 
ment: "Pay  Penn  Bank,  or  order,  for  account 
of  People's  Bank,  McKeesport,  Pa.,  C.  R. 
Stuckslairer,  Cashier.  D.  Gardner,  As.  Cash." 
This  indorsement  was  before  tbe  court  for  con- 
sideration in  Freeman's  Nat.  Bank  v.  National 
Tube  Works  Co.  151  Mass.  418.  8  L.  R.  A.  42, 
and  it  was  held  to  be  restrictive  for  collection, 
merely  giving  notice  that  the  title  and  owner- 
ship of  the  paper  had  not  passed  from  the 
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indorser.  ThirdNat,  Bank  y.  Clark,  23  Minn. 
268,  was  an  actioo  on  a  promissory  Dote  made 
payable  to  the  order  of  the  Williams  Mower  & 
Reaper  CompaDV,  and  indorsed  by  the  payee 
to  the  Third  National  Bank  of  Syracuse,  or 
order,  for  collection.  It  was  adjudicated  in 
that  case  that  the  indorsement  was  restrictive, 
and  that  parol  evidence  was  not  admissible  to 
prove  it  absolute.  Rock  County  Nat.  Bank  v. 
BoUister^  21  Minn.  885.  In  Armour  Bros. 
Bkg.  Co.  V.  Riley  County  Bank,  80  Kan.  168, 
there  was  involved  the  scope  and  effect  of  the 
following  indorsement  on  a  draft:  '*Pay  W. 
H.  Wyants,  Esq.,  cashier,  or  order,  for  ac- 
count of  the  Riley  county  bank  of  Malihattan, 
Kansas.  J.  K.  Winship,  Cashier."  Parol 
evidence  was  oGTered  to  contradict  the  indorse- 
ment which,  upon  objection,  was  excluded  by 
the  trial  court.  Brewer,  J.,  in  delivering  the 
opinion  of  the  court  on  review,  used  this  lan- 
guage: **The  ruling  of  the  district  court  was 
founded  upon  the  idea  that  this  indorsement 
is  a  restrictive  indorsement,  defining  the  rights 
and  title  of  the  indorsee,  and  not  open  to  con- 
tradiction or  explanation  by  parol  testimony. 
Id  other  words,  this  indorsement  is  a  written 
contract,  conclusive  as  against  any  parol  tes- 
timony, and  which  shows  absolutely  that  the 
plaintiff  was  not  the  owner,  the  real  party  in 
interest,  but  only  held  the  draft  as  agent,  and 
for  purposes  of  collection.  That  this  is  a  re- 
strictive indorsement,  and  that  it  operated  to 
transfer  the  draft  to  the  plaintiff  only  as  agent 
for  purposes  of  collection,  cannot  be  doubled. 
(Byles,  Bills,  p.  152;  1  Dan.  Neg.  Inst.  §  698; 
Blaine  "v.  Bourne,  11  R.  I.  119,  28  Am.  Rep. 
429,  and  cases  cited  in  the  opinion).  In  this 
latter  case,  speaking  of  an  indorsement  almost 
identical  with  the  one  at  bar,  the  court  says: 
*The  indorsee  is  rather  an  agent  of  the  in- 
doTser  with  power  of  substitution,  and  the  bill 
is  still  in  the  possession  of  the  indorser  by  his 
agent.'  And  again:  *The  words  are  notice 
that  the  restricted  indorsee  has  no  property  in 
the  bill.'  It  will  be  perceived  that  this  is  not 
a  mere  blank  indorsement,  but  one  in  which 
the  contract  is  written  out  in  full,  and  there- 
fore, like  any  other  written  contract,  not  to 
l)e  contradicted  or  varied  by  parol  evidence 
<Greenl.  Ev.  §i$  277-281,  and  282: 1  Dan.  Neg. 
Inst,  g  717),  so  that  upon  the  face  of  the  paper 
it  appears  affirmatively  that  the  plaintiff  is  not 
the  owner,  but  only  an  agent  for  collection  " 
No  case  has  come  within  the  range  of  our 
vision  which  is  in  conflict  with  the  adjudica- 
tion already  mentioned,  nor  is  it  believed  that 
any  decision  can  be  found  which  lends  sup- 
port to  the  doctrine  that  it  is  competent  to 
prove,  in  case  of  a  restrictive  indorsement  like 
the  one  before  us,  that  the  actual  contract  was 
<lifferent  from  the  one  expressed  in  writing  on 
Che  back  of  the  certificate  of  deposit. 

It  is  argued  by  counsel  for  plaintiff  in  error 
that  the  contractual  rights  of  the  parties  are 
not  expressed  in  the  indorsement  in  question; 
that  the  law  infers  a  contract  therefrom  We 
quote  from  the  brief:  "When  one  writes  upon 
the  back  of  a  negotiable  instrument,  'Pay  to 
the  order  of  A.  B.  for  account  of,'  and  signs 
it,  bis  contract  is  not  set  forth  in  the  writing. 
His  obligations  under  this  indorsement,  and 
the  rights  and  duties  of  the  indorsee  under  this 
indorsement,  are  not  in  any  wise  set  forth  in 
the  indorsement.  It  is  not  a  written  contract 
41  L.  R.  A. 


stating  the  mutual  rights  and  obligations  of 
the  parties.  The  law  merchant,  in  the  case  of 
this  indorsement  as  in  the  case  of  one  in  blank, 
infers  from  the  indorsement  a  certain  contract, 
and  it  is  this  inferred  contract  which  the  law 
enforces  when  it  holds  the  signer  to  the  usual 
obligations.  From  a  restrictive  indorsement 
the  law  infers  a  certain  contract;  from  an  un- 
restricted indorsement  the  law  infers  a  certain 
other  contract.  In  both  cases  it  must  be  clear 
the  contract  is  inferred,  and  in  no  sense  writ- 
ten." In  this  contention  counsel  are  in  error. 
This  indorsement  in  unequivocal  language 
shows  that  the  title  to  the  paper,  except  for 
the  purposes  of  collection,  was  to  remain  in 
the  Hebron  Bank,  and  that  the  indorsee,  the 
Capitol  National  Bank,  was  agent  merely  for 
collection.  The  rights  of  the  parties  under 
this  indorsement  do  not  rest  upon  any  implica- 
tion of  law,  but  are  determined  by  the  contract 
of  the  parties  as  expressed  in  the  indorsement. 
And  to  permit  oral  evidence  to  be  received  to 
show  the  agreement  was  different  from  that 
indicated  bv  the  language  used  would  be  in 
violation  of  the  principle  that  a  written  con- 
tract may  not  be  varied  by  parol.  The  same 
result  would  be  reached  whether  the  indorse- 
ment be  regarded  the  entire  contract,  or  said 
indorsement  and  letter  transmitting  the  certif- 
icate of  deposit  be  construed  to^et  ther.  The 
letter  of  transmittal  states  that  the  certificate 
was  "for  collection  and  credit,"  These  words 
clearly  indicate  that  the  transmission  was  for 
the  purpose  of  collection,  and,  when  collected, 
the  proceeds  were  to  be  credited  to  the  trans- 
mitting bank.  Until  the  collection  was  made, 
the  relation  of  debtor  and  creditor  was  not  to 
exist.  To  hold  otherwise  would  disregard  the 
meaning  of  the  word  * 'collect  ion."  In  Hrancli 
V.  United  States  Nat,  Bank,  50  Neb.  470,  it  was 
decided  that  the  legal  title  of  commercial  paper 
indorsed  "for  collection"  rests  in  the  indorsee 
only  to  the  extent  of  authorizing  him  to  de- 
mand and  enforce  payment,  and  that  the  true 
owner  of  the  paper  so  indorsed  may  control 
the  same  until  paid  in  full,  and  may  intercept 
the  proceeds  thereof  in  the  hands  of  an  inter- 
mediate agent. 

The  written  contract  is  unambiguous,  and  it 
is  unnecessary  to  resort  to  parol  evidence  to 
ascertain  the  true  intention  of  the  parties.  An 
explicit  written  agreement  cannot  be  contra- 
dicted or  qualified  by  proof  of  any  usage,  cus- 
tom, or  course  of  dealing,  while  proof  of  them 
is  permissible  in  cases  of  doubt  where  the  con- 
tract is  expressed  in  vague  and  ambiguous 
language.  The  indorsement  in  question,  and 
the  letter  of  transmittal,  neither  singly  nor 
when  considered  together,  show  that  the  He- 
bron bank  was  devested  of  its  title  to  the  cer 
tificate  of  deposit  in  question.  This  is  con 
ceded  by  counsel  for  plaintiff  in  error,  but 
they  rely  upon  the  prior  course  of  dealing  and 
the  acts  and  conduct  of  the  parties  to  over- 
throw the  plain  and  unambiguous  written  con- 
tract of  the  parties,  and  to  establish  a  transfer 
of  title  to  the  paper.  As  we  have  seen,  evi- 
dence of  such  matters  is  not  admissible.  The 
fact  that  the  Hebron  bank  repeatedly  sent 
remittances  to  the  Capitol  National  Bank,  the 
paper  containing  restrictive  indorsements  the 
same  as  this,  and  from  time  to  time  drew 
against  its  remittances,  and  was  allowed  inter- 
est from  the  Capitol  National  Bank  on  its  aver- 
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age  balances,  is  insufflcient  to  establish  that 
the  transfer  of  this  paper  was  absolute.  Seoit  v. 
Ocean  Bank,  28  N.  Y.  389;  Fifth  Nat.  Bank 
V.  Armstrong^  40  Fed.  Rep.  46. 

Upon  principle  and  authority  we  are  fully 
persuaded  that  the  court  did  not  err  in  finding 
that  the  Hebron  bank  never  parted  with  its 
title  to  this  certificate  of  deposit. 

The  judgment  of  revereal  entered  herein  is 
taeated,  and  the  judgment  of  the  District  Court 
is  affirmed, 

Irvine,  C,  dissenting: 

I  adhere  to  the  former  opinion.  It  seems  to 
me  that  the  opinion  now  held  by  the  majority 
of  the  court  logically  overrules  a  number  of 
earlier  cases.  If  not*  it  certainly  creates  a  dis 
tinction  which  is  confusing,  and  which  has 
no  reason  for  its  existence.  It  has  been  held 
that,  as  between  the  original  parties,  parol  evi- 
dence is  receivable  to  vary  or  to  contradict  the 
terms  of  a  general  indorsement,  and  also  that 
such  evidence  may  be  received  to  show  that 
the  liability  of  those  signing  the  note  on  its 
face  is  other  than  would  be  implied  from  the 
place  and  character  of  the  signatures.  The 
indorsement  in  this  case  is  no  more  the  expres- 
sion of  a  complete  contract  than  is  a  general 
indorsement.  On  its  face  it  is  simply  an  au- 
thority to  the  maker  of  the  certificate  to  pay 
the  same  to  R.  G.  Outcalt  for  the  benefit  in 
some  way  of  the  indorser.  It  is  only  by  im- 
plication of  law  that  these  words  acquire  any 
of  the  distinctive  features  of  a  contract.  To 
show  that  the  reasons  for  allowing  extrinsic 
evidence  as  between  the  parties  apply  as  well 
to  restrictive  as  to  general  Indorsements,  the 
following  language  from  Dye  v.  ikott,  85  Ohio 
St.  194,  85  Am.  Rep.  604.  which  has  been 
quoted  with  approval  by  this  court  in  Holmes 
V.  First  Nat,  Bank,  88  Neb.  826,  is  pertinent: 
"If  there  was  a  contemporaneous  contract  be- 
tween the  parties  upon  which  the  indorsement 
was  made,  both  reason  and  justice  require 
that,  as  between  themselves,  the  actual,  and 
not  the  presumed,  contract  should  be  enforced ; 
and,  as  between  them,  oral  testimony  should 
be  admissible  to  prove  the  contemporaneous 
contract.  This  will  not  necessarily,  or  even 
probably,  impair  the  currency  or  credit  of  the 
instrument  as  commercial  paper.  Prior  par- 
ties to  it  will  not  be  affected,  nor  will  the 
rights  of  subsequent  indorsees  without  notice 


be  impaired  or  limited  in  any  degree."  The 
above  is  a  statement  of  a  rule  generally  prev- 
alent with  regard  to  negotiable  instruments* 
Often  thev  are  drawn  contrary  to  the  real  re- 
lations of  the  parties  for  the  very  purpose  of 
giving  rights  to  transferees  which  could  not 
be  acquired  were  the  true  relations  disclosed. 
A  familiar  instance  is  that  of  an  accommoda- 
tion note  or  an  accommodation  indorsement. 
In  the  case  of  the  note  the  contract  to  pay  & 
certain  sum  at  a  certain  time  is  distinctly  and 
fully  expressed,  and,  where  rij^hts  are  claimed 
under  the  law  merchant,  the  liability  attaches. 
But  if  the  payee  himself  should  sue,  he  would 
be  defeated  by  extrinsic  evidence  to  show  that» 
as  between  the  parties,  the  note  did  not  ex- 
press the  contract.  In  this  case  no  rights  are 
claimed  under  the  law  merchant.  It  Is  not 
sought  to  charee  anyone  upon  or  through  the 
indorsement.  The  question  is  simply  whether 
the  Hebron  bank  sold  the  certificate  to  the 
Lincoln  bank.  To  transfer  negotiable  paper 
no  compliance  with  the  law  merchant  is  neces- 
sary, it  may  be  transferred  so  as  to  pass  the 
holder's  rights  by  assignment  like  any  other 
chose  in  action.  If  it  had  not  been  indorsed 
at  all,  recovery  could  be  had  by  proof  of  a 
sale.  If  it  had  admittedly  been  first  trans- 
mitted as  a  bailment  for  collection,  and  the 
Lincoln  bank  had  afterwards  bought  it  without 
further  indorsement,  that  fact  might  be  shown. 
The  chief  fallacy  in  the  majority  opinion  lie& 
in  treating  the  case  as  if  rights  were  claimed 
under  the  law  merchant,  whereas  the  law  mer- 
chant is  not  necessarily  involved  in  the  case. 
The  form  of  indorsement  is  merely  evidence  of 
what  the  contract  was,  but  it  was  only  a  single 
step  in  the  transaction,  and  is  explained  by  the 
other  evidence  and  the  acts  of  the  parties  in 
such  a  way  as  not  even  to  show  a  bailment. 
Other  matters  are  somewhat  fully  discussed  in 
the  former  opinion,  and  I  do  not  care  to  again 
refer  to  them ;  nor  shall  I  enter  into  a  discussion 
of  the  authorities,  except  to  the  extent  of  re- 
peating that  an  inspection  of  the  numerous- 
cases  cited  in  the  briefs  will  show  that  in 
nearly  all  of  them  extrinsic  evidence  was  con- 
sidered to  ascertain  the  contract,  and  that  the 
issue  has  been  treated  as  one  of  fact  in  the 
light  of  such  extrinsic  evidence. 

Harrison,  Ch.  J.,  and  Ryan,  C,  concur 
in  the  foregoing  dissenting  opinion. 
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Be  Petition  of  Daniel  H.  K0CHER8PERGER, 
Collector,  Appt., 

Josephine  B.  DRAKE  et  al. 

a(r7ni.i22.) 

1.  A  tax  on  the  snecessionCto  property 

of  a  deceased  person  Is  not  a  tax  upon  the  prop- 
erty itself,  but  on  the  right  of  sucoesslon  thereto. 

2.  A  statnte  creating  classes  of  the 
property  of  deceased  persons  for  the 
purpose  of  a  succession  tax,  although  it 
exempts  some  classes  from  taxation  and  provides 


different  rates  for  other  classes,  but  which  te 
uniform  as  to  all  property  in  the  same  class,  doee- 
not  violate  Const.  1870,  art  9,  requiring  property 
to  be  taxed  iooording  to  value,  since  no  person 
can  take  property  by  inheritance  or  devise  ex- 
cept by  statute,  and  the  power  of  the  state  to 
regulate  the  question  includes  the  power  to 
create  classes  of  such  property. 
(Craio.  J.*  dissents.) 
(May  11, 1807.)* 


*A  writ  of  error  taking  this  case  to  the  Supreme 
Court  of  the  United  States  was  dismissed  by  that 
court  April  25, 1806. 


NOTB.— The  validity  of  an  inheritance  tax  which  |     For  state  decisions  as  to  the  constitutionality  of 


imposes  a  higher  rate  on  large  sums  than  small 
ones  is  sustained  by  the  Supreme  Court  of  the 
United  States  in  Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  288, 42  L.  ed.  1037. 
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succession  taxes,  see  State,  Oartb,  v.  Switsler  (Mo.X 
40  L.  R.  A.  280,  and  other  cases  cited  in  footnote 
thereto. 
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APPEAL  by  petitioner  from  a  judgment  of 
the  Cook  County  Court  dismissing  a  peti- 
tion for  the  appbintment  of  an  appraiser  to 
ascertain  the  tax  to  be  paid  by  the  estate  of 
John  B.  Drake,  deceased.    Severed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  L.  Shepard  and  Robert 
S«  lies,  for  appellant: 

After  a  person  is  dead  and  no  longer  capable 
of  directing  or  controlling  his  wealth,  the 
state,  in  accordance  with  one  of  the  funda- 
mental principles  of  social  organization,  steps 
in,  continues  the  ownership,  and  vests  in  those 
to  whom  the  deceased  has  designated  his  prop- 
erty. Or,  if  he  should  die  without  a  will,  the 
slate  performs  the  same  office  practically, 
through  its  statutes  of  descent  and  distribution. 

This  ri^ht  to  take  by  will  or  from  the  in- 
testate is  a  mere  privilege  conferred  by  statu- 
tory law.  and  is  not  a  natural  ri^ht  And  this 
privilege  can  be  enlarged,  restncted,  or  taken 
away  altogether. 

2  Bl.  Com.  p.  11;  Strode  v.  Com,  52  Pa.  182; 
£!yre  v.  Jacob,  14  Gratt.  430,  73  Am.  Dec.  867; 
MinotY.  PFifiMrop,  162 Mass.  119, 26L.R.A.259. 

A  law,  such  as  the  one  under  consideration, 
cannot  be  denominated  as  a  property  tax,  but 
is  an  excise,  duty,  or  assessment  imposed  by 
the  legislature  upon  the  privilege  of  taking  or 
receiving  property  left  by' a  decedent. 

Scholep  V.  Bew,  23  Wall.  831,  23  L,  ed.  99; 
Eyre  v.  Jacob,  14  Gratt.  430,  73  Am.  Dec.  367; 
Maimer  v.  Qrima,  8  How.  490,  12  L.  ed.  1168; 
8tate  V.  Hamlin,  86  Me.  495,  25  L.  R.  A.  632; 
Minot  V.  Winihrop,  162  Mass.  119,  26  L.  R.  A. 
269;  Strode  Y.  Com,  52  Pa.  182;  Tj^son  v.  State, 
28  Md.  577;  State  v.  Dalrympk,  70  Md.  294, 
8  L.  R  A.  372;  StaU,  Schwartz,  v.  Ferris,  53 
Ohio  St.  814,  80  L.  R  A.  218;  Dos  Passes, 
Inheritance  Tax  Law,  §  8,  p.  31. 

The  inheritance  tax,  being  a  duty  on  a  right 
or  privilege  of  succession,  is  not  a  tax  on  prop- 
erty under  the  provision  of  state  and  Federal 
Constitutions,  and  being  a  mere  exercise  of  the 
power  which  every  state  possesses  of  regulat- 
ing the  manner  and  terms  upon  which  prop- 
erty may  be  transmitted,  and  imposing  a  duty 
thereon,  is  not  in  conflict  with  article  14  of 
the  Constitution  of  the  United  States. 

Dos  Passes,  Inheritance  Tax  Law,  §  13; 
Mager  v.  Grima,  8  How.  490,  12  L.  ed.  1168. 

The  state,  in  the  absence  of  constitutional 
prohibition,  has  unlimited  powers  in  the  mat- 
ter of  taxation. 

Eurigh  v.  People,  79  111.  214;  Cooley,  Const. 
Lim.  p.  479:  Braun  v.   Chicago,  110  111.  194. 

And  the  state  has  the  power  to  tax  a  privi- 
lege, such  as  the  devolution  of  property,  and 
this  right  of  the  state  to  impose  this  tax  is 
based  upon  the  broad  constitutional  power  of 
the  state  to  modify,  amend,  or  annul  aJ together 
the  laws  providing  for  the  transmission  of 
property  irom  decedent  to  those  who  take 
under  him. 

Dos  Passes,  Inheritance  Tax  Law,  p.  31; 
Eyre  v.  Jacob,  14  Gratt.  427.  73  Am.  Dec.  367; 
Strode  v.  Com,  52  Pa.  182;  Du  Page  County 
Supers,  V.  Jenks,  65  111.  277. 

Our  Constitution  only  requires  that  a  tax  on 
privileges  shall  be  '^uniform  as  to  the  class 
upon  which  it  operates." 

Without  the  limitations  imposed  by  our 
Constitution  upon  the  general  assembly  in 
41  L.  a  A. 


matters  of  taxation,  the  general  assembly 
would  be  the  sole  judges  of  the  manner  in 
which  taxes  should  be  imposed  and  collected, 
and  within  those  express  limitations  the  gen- 
eral assembly  now  has  that  power. 

People  V.  Thurber,  18  111.  554;  East  St.  Louis 
V.  WeJirung,  46  111.  892;  Timm  v.  Harrison,  109 
HI.  598;  Dennehy  v.  Chicago,  120  IlL  627. 
The  so-called  exemptions  of  this  act  are  merely 
the  enumeration  of  mterests  not  made  subject 
to  the  tax,  and  are  not  exemptions  within  the 
meaning  of  the  Constitution. 

He  SherweU,  125  N.  Y.  376. 

Messrs.  Prassinf^  &  McCnlloch  [for  ap- 


PhiUips^  J.,  delivered  the  opinion  of  the 
court: 

On  November  12,  1895,  John  6.  Drake,  a 
resident  of  Cook  county,  Ulinois,  died,  leaving 
a  last  will  and  testament,  in  and  by  which 
Josephine  C.  Drake,  Timothy  B.  Blackstone, 
and  the  Illinois  Trust  &  Savings  Bank  were 
appointed  his  executors  and  trustees.  Under 
the  provisions  of  the  will,  proj)erty  in  excesa 
of  $20,000  passed  to  Josephine  C.  Drake, 
widow  of  John  B.  Drake ;  $5,000  each  passed  to 
Fanny  D.  English,  Mrs.  Sallie  Sausser,  and  Ella 
Drake,  nieces  of  the  said  John  B.  Drake;  $1,000 
each  passed  to  Samuel  W.  Parker  and  Henry 
Morgan,  and  $500  each  passed  to  John  Gabriel 
and  Bridget  Huges,  strangers  to  the  blood, 
and  in  no  wise  related  to  the  said  John  B. 
Drake;  property  in  excess  of  $2,000,000  passed  ' 
to  the  said  executors,  to  be  held  in  trust  for 
the  use  and  benefit  of  the  wife  and  children  of 
the  said  John  B.  Drake.  A  petition  was  filed 
by  the  county  treasurer  of  Cook  county  in  the 
county  court  of  Cook  county,  asking  for  the 
appointment  of  an  appraiser  to  appraise  said 
estate,  under  "An  Act  to  Tax  Gifts,  Legacies, 
and  Inheritances  in  Certain  Cases,  and  to  Pro- 
vide for  the  Collection  of  the  Same,"  approved 
June  16,  1895,  in  force  July  1,  1895.  To  the 
petition  iu  this  case  a  demurrer  was  interposed 
on  the  part  of  the  executors  and  trustees,  which 
was  sustained  by  the  court,  and  the  petition 
dismissed,  and  a  judgment  entered  for  costs. 
The  judgment  of  the  court  was  that  the  act 
was  unconstitutional. 

The  question  presented  by  this  appeal  in- 
volves the  constitutionality  of  the  act  entitled 
"An  Act  to  Tax  Gifts,  Legacies,  and  Inherit- 
ances in  Certain  Cases,  and  to  Provide  for 
the  Collection  of  the  Same,"  approved  June 
15,  1895. 

The  existence  of  the  common  law  within  the 
state  of  Illinois  results  from  the  provisions  or 
chapter  28,  Rev.  Stat.,  which  declares  that  the 
common  law  of  England,  and  all  statutes  of  a 
general  nature  made  prior  to  the  fourth  year 
of  James  I.,  shall  be  the  rule  of  dedsion,  and 
shall  be  considered  as  of  full  force,  until  re- 
pealed by  legislative  authority.  By  that  au- 
thority, chapter  39,  Rev.  Stat.,  entitled  **An 
Act  in  Regard  to  the  Descent  of  Properly," 
and  chapter  148,  entitled  "An  Act  in  Regard 
to  Wills,"  were  enacted,  which  in  effect  repeal 
the  common  law  in  reference  to  inheritances, 
and  also  repeal  the  statute  enacted  prior  to  the 
fourth  year  of  James  I.  in  reference  to  devises. 
There  is  not  in  force  in  this  state,  under  chap- 
ter 28,  any  law  providing  for  the  descent  or 


448 


Ilunois  Supbbme  Covbt. 


Mat, 


devise  of  property.  The  law  of  descent,  and 
the  right  to  devise  and  take  under  a  will  within 
the  state  of  Illinois,  owe  their  existence  to  the 
statute  law  of  the  state.  The  right  to  inherit 
and  the  riftht  to  devise  being  dependent  on 
the  legislative  acts,  there  is  nothing  in  the 
Constitution  of  this  state  which  prohibits  a 
change  of  those  subjects  at  the  discretion  of 
the  lawmaking  power.  The  law  of  descent 
and  devise  being  the  creation  of  the  statute 
law,  the  power  which  creates  may  regulate  and 
may  impose  conditions  or  burdens  on  a  right 
of  (•uccession  to  the  ownership  of  property  to 
which  there  has  ceased  to  be  an  owner  because 
of  death,  and  the  ownership  of  which  the  state 
then  provides  for  by  the  law  of  descent  or  de- 
vise. The  imposition  of  such  a  qpnditioo  or 
burden  is  not  a  tax  upon  the  proprrty  itself, 
but  on  the  right  of  succession  thereto.  To 
deny  the  right  of  the  state  to  impose  such  a 
burden  or  condition  is  to  deny  the  right  of  the 
Slate  to  regulate  the  administration  of  a  dece- 
dent's estate.  When  by  the  act  of  June  15, 
1895,  for  the  taxation  of  gifts,  legacies,  and  in- 
heritances in  certain  cases,  the  legislature  pre- 
scribed that  a  certain  part  of  the  estate  of  the 
deceased  person  should  be  paid  to  the  treas 
urer  of  the  proper  county  for  the  use  of  the 
state,  it  was,  in  effect,  an  assertion  of  sover- 
eignty in  the  estate  of  deceased  persons. 
Whether  to  be  levied  and  determined  as  a  tax 
or  penalty,  the  principle  is  that,  where  one 
.  owning  an  estate  dies,  that  estate  is  to  be  as- 
sessed in  accordance  with  the  provisions  of  the 
act,  and  the  tax  to  be  paid  for  the  right  of  in- 
heritance. The  amount  reserved  to  the  state 
from  the  estate  of  a  deceased  owner  is  not  a 
tax  on  the  estate,  but  on  t!be  right  of  succession. 
By  the  Constitution  of  1870  it  is  provided 
(art.  9): 

**Sec.  1.  The  general  assembly  shall  provide 
such  revenue  as  may  be  needful  by  levying  a 
tax,  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  In  proportion  to 
the  value  of  his,  her,  or  its  property, — such 
value  to  be  ascertained  by  some  person  or  per- 
sons, to  be  elected  or  appointed  in  such  man- 
ner as  the  f:eneral  assembly  shall  direct,  and 
not  otherwise;  but  the  general  assembly  shall 
have  power  to  tax  peddlers,  auctioneers,  bro- 
Icem.  hawkers,  merchants.  .  .  .  showmen, 
jugglers,  innkeepers,  grocery  keepers,  liquor 
dealers,  toll  bridges,  ferries,  insurance,  tele- 
graph and  express  interests  or  business,  ven 
dors  of  patents  and  persons  or  corporations 
owning  or  using  franchises  and  privileges,  in 
such  manner  as  it  shall  from  time  to  time  di- 
rect by  general  law,  uniform  as  to  the  class 
upon  which  it  operates. 

"8ec.  2.  The  specification  of  the  objects  and 
subjects  of  taxation  shall  not  deprive  the  gen- 
eral assemblv  of  the  power  to  require  other 
subjects  or  objects  to  be  taxed  in  such  manner 
as  may  be  consistent  with  the  principles  of 
taxation  fixed  in  this  Constitution. " 

Under  these  provisions  of  the  Constitution, 
it  is  insisted  that  the  levy  of  the  succession  tax 
which  is  required  to  be  made  by  valuation,  so 
that  every  person  and  corporation  shall  p>ay  a 
tax  in  proportion  to  the  value  of  bis,  her,  or 
its  property,  and  that  such  law  shall  be  uni- 
form as  to  the  class  upon  which  it  oper&tes,  is 
defeated  by  the  provisions  of  the  statute  above 
41  L.  R.  A. 


quoted.    That   statute   provides  that  certain 
classes  of  property  which  were  a  part  of  an  es- 
tate shall  be  exempt  from  taxation  under  these 
provisions,  and  when  the  legislature  provides 
other  classes  of  property,  some  of  which  shall 
pay  $1  per  $100,  others  $2,  and  others  $8.  and 
others  $4.  and  still  others  $5,  and  again  others 
$6  per  $100,  six  different  classes  are  created, 
under  and  by  which  a  tax  is  levied  by  valua- 
tion on  the  right  of  succession  to  a  separate 
class  of  property.    The  class  on  which  a  tax 
is  thus  levied  is  general  and  uniform,  and  per- 
tains to  all  species  of  property  included  within 
that  class.    A  tax  which  affects  the  property 
within  a  specific  class  is  uniform  as  to  that 
class,  and  there  is  no  provision  of  the  Consti- 
tution which  precludes  legislative  action  from 
assessing  a  tax  on  that  particular  class.    By 
this  act  of  the  legislature  six  classes  of  prop- 
erty are    created    heretofore   absolutely    un- 
known.   It  is  those  classes  of  property,  de- 
pending upon  the  estate  owned  by  one  dying 
possessed  thereof  which  the  state  may  regulate 
as  to  its  descent  and  the  right  to  devise.    The 
tax  assessed  on  classes  thus  created  is  abso- 
lutely uniform  on  the  classes  upon  which  it 
operates,  and,  under  the  provisions  of  the  stat- 
ute, is  to  be  determined  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her,  or  its  prop- 
erty inherited;  and  it  is  not  inconsistent  with 
the  principle  of  taxation  fixed  by  the  Consti- 
tution, and  is  clearly  within  the  sections  of  the 
Constitution  quoted.    No  want  of  uniformity 
with  one  living  who  owns  property  can  hie 
urged  as  a  reason  why  the  statute  makes  an 
Inconsistent  rule.    No  person  inherits  property 
or  can  take  by  devise,  except  by  the  statute; 
and  the  state  having  power  to  regulate  thia 
question,  may  create  classes  and  provide  for 
uniformity  with   reference  to   classes  which 
were  before  unknown.    Laws  of  this  character 
have  been  sustained  in  Pennsylvania,   New 
York,  Maryland,   Virginia,   North   Carolina, 
and  other  states.    They  have  been  held  invalid 
in  New  Hampshire  and  Ohio,  and  some  other 
states.    We  are  not  disposed  to  enter  into  an 
analysis  of  these  cases,  and  a  consideration  of 
the  principles  on   which  they  have  been  de- 
cided.   The  broad  principle  presented  is  that 
the  legislature  may  create  new  classes  of  prop- 
erty with  reference  to  estates  under  which 
they  may  regulate  the  right  to  inherit  or  devise 
or  take  under  devise,  and.  such  right  existing, 
such  classes  may  be  created,  and,  as  created, 
may  be  uniform,  and  the  assessment  by  valua- 
tion, when  declared  to  operate  equally  on  the 
right  of  succession  to  such  classes  is  not  a  vio- 
lation of  the  provisions  of   the   sections   of 
article  9  of  the  Constitution  of  the  state  of 
Illinois.    We  hold  the  act  entitled  "An  Act  to 
Tax  Gifts,  Legacies  and  Inheritances  in  Cer- 
tain Cases,  and  to  Provide  for  the  Collection 
of  the  i:5ame,"  approved  June  15,  1895,  to  be 
consistent  with  the  Constitution  of  the  state  of 
Illinois. 

The  county  court  erred  in  sustaining  a  de- 
murrer to  the  petition,  and  its  jtidgment  it 
reversed  and  the  cause  remanded,  with  direc- 
tions to  appoint  an  appraiser  to  appraise  the 
estate  and  assess  a  tax  under  that  statute. 

CraiflT,  J.,  dissenta. 


1897. 
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SUPREME  COUNCIL  OF  THE  GOLDEN 
STAR  FRATERNITY,  Plff,  in  Err,, 

V. 

Margaret  CONKLIN. 
reoN.  J.L.865.) 

*  1  •  The  declaration  of  his  afl^»  made  by 
an  applicant  in  his  petition  for  mem- 
bership lo  a  benefloiai  society,  which  has  been 
accepted,  and  a  beneflciaiy  certificate  issued, 
and  the  required  iM&yments  made  and  received 
for  a  series  of  years,  will  be  presumed  to  be  cor- 
rect, until  the  presumption  is  overcome  by 
competent  proof. 

•2.  A  Bible  in  which  the  names  and  dates 
of  birth  of  several  members  of  the 
same  fkmily  are  recorded*  without  proof 
of  when  or  by  whom  written,  or  of  the  knowl- 
edge the  writer  bad  of  the  facts  recorded,  or  that 
the  persons  whose  names  and  dates  of  birth  are 
written  therein  ever  acknowledged  it  to  bean 
authentic  family  record,  and  when  the  entries 
in  the  book  are  not  shown  to  have  been  contem- 
poraneous with  the  facts  stated,  is  not  competent 
proof  of  the  age  of  any  person  whose  name  may 
be  recorded  therein. 

(November  17, 1807.) 

ERROR  to  the  Circuit  Court  for  Essex 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  benefit  certifl- 
-cate.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  A.  Beecher»  for  plaintiff  in 
€rror: 

The  contract  between  the  plaintiff  in  error 
and  Daniel  F.  Conklin,  deceased,  embraces 
the  statute  law,  the  constitution,  the  by-laws, 
the  rules  and  regulations,  the  application  for 
beneficiary  membership  (which  included  his 
signed  statement  and  agreement)  and  the  ben- 

•Head  notes  by  Nizoi«.  J. 


eficiary  certificate.  Together  these  constitute 
the  contract,  and  the  rights  of  the  defendant 
in  error  are  to  be  determined  solely  by  this 
composite  agreement. 

Holland  v.  Supreme  Council  0.  of  C.  F.M 
N.  J.  L.  490;  OMen  Star  Fraternity  v.  Mar- 
tin, 59  N.  J.  L.  207. 

A  certificate  issued  by  the  fraternity  to  a 
person  not  between  eighteen  and  fifty- five 
years  of  age  would  be  invalid;  it  would  not  be 
within  the  powers  of  the  corporation  to  issue 
such  a  certificate,  and  the  bolder  would  ac- 
quire no  rights  under  it. 

Metropolitan  L,  Ins.  Go.  v.  MeTague,  49  N. 
J.  L.  587,  «0  Am.  Rep.  661. 

In  this  case  the  age  of  the  applicant  was  of 
such  consequence  as  to  make  it  as  material  a 
condition  as  the  strictest  warranty  could  have 
been,  and  his  answers  should  be  given  the 
same  force  and  effect. 

Vivar  v.  Supreme  Lodge  K,  of  P.  52  N.  J.  L. 
455. 

It  is  not  necessary  that  deceased  should 
have  been  guilty  of  an  intentional  misrepre- 
sentation, or  that  there  should  have  been  any 
intentional  fraud  on  his  part,  or  any  false 
statement  made  by  him,  knowing  it  to  be 
false. 

Martin  v.  Insurance  Co.  of  N.  A.  57  N.  J. 
L.  628;  Bennett  v.  St.  Paul  P.  <fe  M.  Ins.  Co.  55 
N.  J.  L.  877. 

The  "claimant's  statement,"  which  formed 
a  part  of  the  proofs  of  death,  put  in  evidence 
by  the  plaintiff,  was  competent  evidence 
against  her  and  in  favor  of  the  insurer,  as 
declarations  by  her  against  interest,  although 
not  admissible  in  her  favor. 

Mutual  Ben.  L.  Ins.  Co.  v.  Higginbotfiam, 
95  U.  S.  880,  24  L.  ed.  499:  Mutual  L.  Ins.Co. 
V.  Newton,  22  Wall.  82,  22  L.  ed.  798;  Glut- 
ting V.  Metropolitan  L.  Ins.  Go.  50  N.  J.  L. 
287. 

An  entry  by  a  deceased  parent  or  other  rela- 
tive, made  in  a  Bible,  family  missal,  or  any 


NOTB.— Entries  in  Family  Bible  or  other  religUnu 
book  as  evidence. 

I.  General  rule, 

II.  Grounds  upon  which  admitted. 
III.  Cases  in  which  admitted. 
a.  In  oeneraL 
h.  On  the  testimony  of  the  party  making 

them. 
o.  On  the  testimony  of  a  party  to  the  action, 
d.  On  the  testimony  of  a  third  party. 
IV.  THme  of  entry  material. 
V.  Necessity  nf  production  of  book. 
VL  NecessUy  of  proof  of  handwriting, 
Vn.  When  de.clarant  is  aUve. 
VIII.  When  ercluded. 
IX.  Right  of  Jury  to  book  on  retirement. 

For  declarations  or  acts  of  others  as  evidence  of 
marriage  or  pedigree,  see  note  to  White  v.  White 
(Gal.)  7  L.  R.  A.  T»;  noU  to  Elsenlord  v.  Clum  (N.Y.) 
12  L.  R.  A.  838;  briefs  In  Re  Pickens  (Pa.)  26  L.  R.  A. 
478;  and  Re  Hulett  (Minn.)  84 L.  R.  A.  384. 

This  note  is  limited  to  cases  falling  specifically 
under  its  title,  and  does  not  include  cases  wherein 
family  records  not  specially  declared  to  have  been 
made  or  contained  in  the  Family  Bible,  have  been 
adduced  in  evidence,  although,  as  many  cases  | 
show,  they  have  been  admitted  in  evidence  in  cases 


of  pedigree  when  properly  authenticated,  upon 
the  same  lines  as  entries  in  Family  Bibles  have 
been  held  to  be  evidence  in  matters  of  pedigree. 

I.  Oeneralrule. 

The  general  rule  is  that  entries  in  a  Family  Bible 
are  only  admissible  as  evidence  in  matters  of  pedi- 
gree in  order  to  prove  relationship  and  the  date 
and  fact  of  birth,  marriage,  or  death  of  a  party. 
Such  entries  must  be  proved  by  the  best  evidence 
that  the  nature  of  the  case  will  admit  of,  and  there- 
fore during  the  existence  of  the  declarant  or  party 
making  such  entries,  the  testimony  of  third  per- 
sons cannot  be  received,  unless  it  be  shown  that 
such  party  is  not  within  the  reach  of  process  of  the 
court.  They  are  generally  regarded  as  secondary 
evidence. 

Such  entries  are  not  allowed  to  be  given  in  evi- 
dence as  proof  of  pedigree,  however,  when  the 
question  of  pedigree  is  merely  incidental  to  the 
main  question  involved  in  the  case,  and  whenever 
they  are  admitted  as  evidence  of  pedigree  they  are 
always  held  to  be  subject  to  the  general  rule  gov- 
emmg  heresay  and  documentary  evidence.  They 
form  one  of  the  exceptions  to  the  general  rule  of 
law  which  excludes  hearsay  evidence. 

The  general  rule  would  seem  to  be  that  hear- 
say evidence  Is  always  admissible  to  prove  pedl- 
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other  book,  or  in  way  docomeot  or  paper,  stat- 
ing the  fact  and  date  of  the  birth,  marriage,  or 
death  of  a  child,  or  other  relative,  is  regarded 
as  a  declaration  of  such  parent  or  relative,  in 
a  matter  of  pedigree. 

1  Greenl.  Ev.  5th  ed.  pp.  158.  154. 

Mr,  J.  Franklin  Fort*  for  defendant  in 
error: 

The  burden  of  proof  of  fraud  rested  on  the 
defendant. 

Blackford  Y.  Plainfield  OasUghi  Co.  48  N.  J. 
L.  488;  Tyng  v.  GrinneU,  92  U.  8.  467,  28  L. 
ed.  738. 

The  burden  included  proof  that  such  mis- 
statement was  made  with  the  intention  to  de- 
ceive. 

Cowley  V.  Smyth,  46  N.  J.  L.  880;  MeVey  v. 
Grand  Lodge,  A.  0.  of  U,  W.  58  N.  J.  L.  17. 

The  answers  of  Daniel  F.  Conlslin  to  the 
question  in  the  application  for  membership 
are  not  to  be  taken  as  warranties,  the  contract 
sued  on  not  referring  to  them. 

MeVey  v.  Orand  Lodge  A.  0.  of  U,  W.  58 
N.  J.  L,  17. 

Nizon*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  is  a  corporation  organ- 
ized pursuant  to  the  act  of  the  legislature  of 
New  Jersey  entitled  "An  Act  to  Incorporate 
Benevolent  and  Charitable  Associations."  ap- 
proved March  9,  1858  (1  Gen.  Stat.  p.  149). 
One  of  the  objects  of  this  fraternity,  as  de- 
clared in  its  constitution,  is  to  establish  a  ben- 
eficiary fund,  from  which,  on  satisfactory  evi- 


dence of  the  death  of  a  member  in  good  stand- 
ing, a  sum  not  exceeding  $2,000  shall  be  paid 
as  directed  in  the  benefit  certificate  issued. 
Daniel  F.  Conklin,  the  husband  of  the  defend^ 
ant  in  error,  became  a  beneficiary  member  of 
this  association,  having  previously  complied 
with  all  the  constitutional  rules  and  require- 
ments, and  received  from  it  a  benefit  certifi- 
cate for  the  sum  of  $1,000;  dated  March  11, 
1884,  and  payable,  in  case  of  his  decease,  to 
Margaret  Conklin,  his  wife.  He  died  on  the 
9th  day  Of  October,  1895,  and  proof  of  his- 
death  was  furnished  to  the  supreme  council  of 
the  fraternity.  Payment  of  the  said  sum  stip- 
ulated in  the  certidcate  having  been  refused^ 
the  beneficiary,  Margaret  Conklin,  brought 
suit,  and  recovered  judgment  for  that  amount, 
with  interest  and  costs.  This  writ  brings  here 
for  review  the  record,  proceedings,  and  judg- 
ment in  that  trial,  which  took  place  before  the- 
circuit  judge  without  h  jury.  The  record 
shows  that  only  two  exceptions  were  taken  at- 
the  trial,  and  sealed  by  the  trial  judge.  The- 
first  is  to  the  refusal  of  the  court  to  nonsuit  the 
plaintiff,  and  the  second  to  the  general  finding 
of  the  judge  against  the  defendant,  which  is  iik 
the  following  words:  "I  find,  under  the  evi- 
dence in  this  case,  that  the  plaintiff  has  estab- 
lished a  right  of  recovery  against  the  defend- 
ant for  the  amount  of  this  certificate  $1,000,. 
and  I  direct  judgment  to  be  entered  accord* 
ingly."  Other  errors  are  specified  in  the  as- 
signment, but,  as  no  exceptions  other  than  the 
two  above  mentioned  were  taken  at  the  trial, 
they  cannot  be  considered  by  this  court.    If, 


gree,  and  tbls  term  embracea,  not  only  questions 
of  descent  and  relationship,  but  also  the  particular 
facts  of  birth,  marriage,  and  death,  and  the  times 
when  these  events  may  have  happened,  and  any 
l)OOlc,  document,  or  paper  containing  entries  made 
by  a  parent  or  relation  as  to  such  facts  may  be  re- 
ceived as  the  written  declarations  of  the  deceased 
persons  who  respectively  made  them,— and  such 
evidence  is  held  admissible,  not  only  from  the  ex- 
treme difBculty  of  providing  aoy  better,  but  is  re- 
sorted to  on  the  ground  of  the  interest  of  the  de- 
clarants in  such  matters  of  family  relationship  and 
connection.    Cherry  v.  State,  68  Ala.  29. 80. 

It  has  been  said  that  in  ancient  transactions, 
where  no  living  witness  can  be  had.  the  declara- 
tions, memoranda,  or  entries,  made  in  writing, 
with  regard  to  any  facts,  by  persons  in  a  situation 
to  know  the  truth,  aod  under  no  bias  to  misrepre- 
sent, will  be  admitted  as  evidoDce  of  such  fact,  as 
It  is  the  best  evidence  the  nature  of  the  case  will 
admit  of,  and  is  therefore  admissible  from  neces- 
sity. Chapman  v.  Chapman,  2  Conn.  817, 848, 7  Am. 
Dec.  277. 

So,  hearsay,  or  as  it  is  generally  termed  reputa- 
tion, is  admissible  in  ail  questions  of  pedigree,  and 
the  word  ^^pedigree^^  embraces,  not  only  descent 
and  relationship,  but  also  the  facts  of  birth,  mar- 
riage, and  death,  and  the  times  when  these  events 
happened;  and  the  entry  of  a  deceased  parent  or 
other  relative  made  in  a  Bible,  family  missal,  or 
any  other  book  or  document  or  paper,  stating  the 
fact  and  date  of  the  birth,  marriage,  or  death  of  a 
child  or  relative,  is  regarded  as  the  declaration  of 
such  parent  or  relative  in  the  matter  of  pedigree. 
Kelly  V.  McGuire,  16  Ark.  665. 604. 

Entries  in  a  Family  Bible  are  hearsay  evidence, 
and  subject  to  the  same  general  rule  by  which  that 
class  of  evidence  is  governed,— that  it  is  admifBible 
only  when  the  fact  sought  to  be  established  cannot 
be  otherwise  shown.   People  v.  Mayne,  118  Gal.  516. 

Again,  entries  of  the  birth  and  death  of  an  indi- 
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vidua!,  being  matters  of  pedigree,  may  t>e  proved 
by  hearsay  evidence  and  general  repute  in  the 
family,  and  an  entry  thereof  made  by  a  deceased 
parent  in  the  Eamily  Bible  is  admissible  in  evi- 
dence as  a  declaration  of  such  parent;  but,  in  order 
that  such  entries  may  be  receivable  In  evi- 
dence, it  must  be  proved  that  thej  were  made  by  a 
deceased  parent  or  relative.  Greenleaf  v.  Du> 
buque  &  S.  C.  R.  Co.  80  Iowa,  801. 803. 

So,  on  questions  of  marriage,  births,  deaths,  etc., 
such  entries  are  admissible,  even  without  proof 
that  they  have  been  made  by  a  relative,  provided 
the  book  is  produced  from  the  proper  authority.. 
Jones  V.  Jones,  45  Md.  144, 100,  86  Md.  447. 

In  Jackson,  Ross,  v.  Gooley,  8  Johns.  128. 181,  It  la 
said  that  an  entry  In  a  Family  Bible  is  good  evi- 
dence to  prove  pedigree.  People  v.  Sheppard,  44 
Hun,  565. 

It  has  been  stated  that  such  entries  are  unques- 
tionable evidence  for  some  purposes,  particularly 
in  cases  of  pedigree,  and  where  the  acts  transpired 
at  such  a  remote  period  that  no  live  witness  can  be 
supposed  to  have  any  knowledge  of  them.  Leg- 
gett  V.  Boyd,  8  Wend.  876, 370. 

So,  the  case  of  Russell  v.  Jackson,  Schuyler,  SS* 
Wend.  277,  280,  supports  the  rule  that  entries  in 
Family  Bibles  and  other  religious  books,  in  the 
handwriting  of  persons  whose  writing  is  unknown, 
is  sometimes  resorted  to  for  the  purpose  of  estab- 
lishing pedigree. 

The  rule  laid  down  in  the  Berkeley  Peerage  Case, 
4  Campb.  418.  infra,  in.  o,  under  which  such  entries- 
were  held  admissible,  was  commented  upon  by  the 
court  in  People  v.  Fulton  F.  Ins.  Co.  26  Wend.  215, 
although  the  exact  point  did  not  arise  in  that  case,, 
which  was  one  as  to  the  admissibility  of  declara- 
tions made  by  deceased  members  of  the  family. 

And  in  questions  of  pedigree  the  verbal  declara- 
tions of  the  members  of  the  family  are  competent 
evidence,  but  entries  in  the  Family  Bible  are  much 
more  reliable.    Hunt  v.  Johnson,  19  N.  Y.  279, 288^ 
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however,  there  is  sufficient  evideDce  to  support 
the  flndiug  of  the  jud;2:e.  the  other  errors  al- 
leged are  in  no  way  material  to  the  disposition 
of  the  case. 

At  the  trial  below,  the  plaintiff  in  error  re- 
lied entirely  on  the  .defense,  set  up  in  its  spe- 
cial plea,  that  Daniel  F.  Conklin,  in  his  appli- 
cation for  membership  in  the  fraternity,  made 
a  false  statement  as  to  his  age,  no  one  being 
entitled  to  beneficiary  membership  whose  age 
exceeds  fifty- five  years  at  the  time  of  his  ap- 
plication .  in  the  application  his  age  was  given 
at  fifty-four  years,  and  the  date  of  his  birth, 
December  18.  1829,  which  would  make  him 
fifty -four  years  and  about  two  months  old; 
thus  bringing  him  within  the  eligible  period. 
If  this  statement  was  in  fact  false,  and  the 
defendant  corporation  was  thereby  led  to  enter 
into  a  contract  it  otherwise  would  not  have 
made,  it  would  undoubtedly  be  a  sufficient  bar 
to  any  recovery  upon  a  certificate  such  as 
Conklin  held  at  the  time  of  his  death.  The 
proof  of  false  representation,  however,  rests 
upon  the  party  alleging  it,  when  the  object  is 
to  overthrow  a  contract  mutually  made  and 
accepted.  The  suit  in  this  case  was  based  upon 
the  certificate  issued  to  Conklin  by  the  defend- 
ant order.  The  validity  of  the  contract  therein 
expressed  will  be  presumed  until  overcome  bv 
proof,  and  therefore  the  issuance  of  the  certifi- 
cate by  the  plaintiff  in  error,  duly  authenti- 
cated, and  the  good  standing  of  the  member  at 
the  time  of  his  death,  and  due  notice  to  the 
supreme  council  of  the  fraternity  of  the  death 
of  the  member,  if  established  by  the  plaintiff, 


are  sufficient  to  throw  the  burden  of  proving 
misrepresentation  upon  the  defendant.  The 
above  facts  were  either  proved  or  admitted  in 
the  evidence  for  the  plaintiff.  But  in  the 
proofs  of  death  submitted  bv  the  defendant  in 
error  the  date  of  Daniel  F.  Conklin's  birth  was 
stated  to  be  December  13, 1838,  whereas,  in  the 
application  for  membership  it  was  given  by 
him  as  December  18.  1829.  The  former  date, 
if  correct,  would  have  made  him  ineligible  to 
beneficiary  membership  at  the  date  of  his  ap- 
plication on  February  12,  1884.  In  the  case 
of  Holland  v.  Svpreme  Cuuncil,  0,  of  C,  F.  54 
N.  J.  L.  490,  it  was  held  that  "the  contract  of 
tl)e  association  with  its  beneficiary  members  is 
made  up  of  the  application  for  such  member- 
ship, the  certificate  issued,  which  is  an  accept- 
ance of  the  application  [for  such  member- 
ship], and  the  charter,  constitution,  and  by- 
laws of  the  society."  In  his  application,  as 
appears  bv  the  record  before  us,  Conklin  said, 
among  otner  things:  "I  agree  that  any  un- 
true statements,  evasion,  or  fraudulent  allega- 
tion, or  concealment  of  facts  by  me,  shall  for- 
feit mv  right  to  membership  in  the  fraternity, 
and  all  the  benefits  arising  therefrom."  The  ap- 
plicant, therefore,  consented  beforehand,  as  he 
had  a  right  to  do.  that  any  untrue  statements 
made  by  him  should  invalidate  any  claim  to 
benefits.  The  controlling  question  is  whether 
the  statement  made  by  Conklin  as  to  his  age 
was  true  or  false;  and  it  is  not  necessary,  in  this 
case,  to  go  into  a  discussion  as  to  whether  it 
was  a  representation  or  a  guaranty.  The  evi- 
dence relied  upon  by  the  plaintiff  in  error  to 


8o.  In  the  Slane  Peerage  Case.  5  Clark  &  F.  24, 10 
BUffh,  1,  It  te  said  tbat  entries  in  the  family  mteeal 
were  admissible  as  evidenoe  of  births,  deattis,  and 
marria«re8  of  members  of  the  family,  just  like  sim- 
ilar entries  in  a  Family  Bible. 

And  in  Goodrigbt,  Stevens,  v.  Moss,  S  Cowp.  691, 
606»  it  is  said  an  entry  in  afather*8  Family  Bible,  and 
Inscriptions  on  a  tombstone,  and  pedigree  hung  up 
in  the  family  mansion,  are  all  good  evidenoe  of 
pedigree. 

Again,  in  Taylor  v.  Cole,  Westm.  sitting  after 
Hll.  term,  1790.  cited  m  note  to  Doe,  Bowerman,  v. 
Syboum,  7  T.  R.  8  a.  the  court  recognized  the  rule 
allowing  evidence  of  entries  in  a  Family  Bible  as 
matters  of  pedigree. 

Yet  a  qualiflcatlon  as  to  evidenoe  of  tradition, 
even  upon  pedigree,  shows  that  It  must  be  from 
persons  having  suob  a  connection  with  the  parties 
that  it  is  natural  and  likely  that,  from  domestic 
habits,  they  are  speaking  the  truth  andoouldnot 
be  mistaken,  and  it  is  upon  this  principle  tbat  de- 
scriptions in  wills,  monuments,  or  Bibles  are  ad- 
mitted as  evidence  of  pedigree.  Whltelooke  v. 
Baker,  13  Ves.  Jr.  611, 614;  Yowles  v.  Young,  18 
Yea.  Jr.  140. 

So,  it  must  be  shown  tbat  the  declarant  is  dead, 
and  tbat  he  was  related  to  the  person  whose  pedi- 
gree is  sought  to  be  proved  by  blood  or  marriage, 
before  the  evidenoe  of  a  third  person  can  be  re- 
ceived.   Dnpoyster  v.  Oagani.  84  Ky.  408,  409. 

Yet  a  register  kept  in  a  Family  Bible  is  not  In  all 
oases  conclusive  of  the  facts  stated,  but  its  weight 
as  evidenoe  is  subject  to  be  weakened  or  strength- 
ened by  all  the  proofs  in  reference  to  it,  and  the 
party  by  whom  the  entries  were  made,  when  they 
were  made,  whether  the  book  has  been  so  kept  as 
to  be  aooessible  at  all  times  to  all  members  of  the 
family,  are  all  matters  tdbe  considered  in  determin- 
ing the  probative  f orce*of  such  evidenoe.  Weaver 
V.  Lelman,  68  Md.  708, 719. 

So,  a  mutilated  Biblej  without  the  entries  would 
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be  of  little  value  in  proving  pedigree,  and  could  be 
no  better  evidenoe  than  that  of  a  member  of  a 
family  testifying  to  family  reputation,  and  declar- 
ations made  by  a  deceased  memk)er,— especially 
where  such  entries  appeared  to  have  been  made 
by  a  party  whose  authority  to  make  such  entries  is 
not  proved,  and  where  the  evidenoe  does  not  show 
whether  he  was  a  stranger  or  relative.  Watson  v. 
Brewster,  1  Pa.  St.  881. 

And  where  the  question  of  pedigree  is  merely 
incidental,  and  the  judgment  will  merely  establish 
a  debt  or  a  person^s  liability  on  a  contract,  or  his 
proper  settlement  as  a  pauper,  and  things  of  that 
nature,  the  case  is  not  one  of  pedigree,  although 
questions  of  marriage,  legitimacy,  death,  or  birth 
are  incidentally  inquired  into.  People  v.  Mayne, 
118  Cal.  616. 

The  California  Code  does  not  authorize  the  ad- 
mission of  a  written  declaration  simply  because  it 
is  made  in  the  Family  Bible,  unless  it  is  otherwise 
admissible  as  a  written  declaration,  and  snob  entry 
when  admissible  is  only  to  be  received  '*as  evidenoe 
of  pedigree:"  and  a  case  is  not  necessarily  one  of 
pedigree  because  it  may  involve  questions  of  birth, 
parentage,  age.  or  relationship.  People  v.  Mayne, 
118  Cal.  616. 

U,  Orounds  upon  which  admtUed. 

One  of  the  grounds  upon  which  such  entries 
have  been  admitted  is  tbat  a  Family  Bible,  con- 
taining entries  of  the  birtha,  marriages,  and  deaths 
of  a  family,  is  in  the  nature  of  a  record.  Hubbard 
V.  Lees,  L.  R.  1  Bzoh.  256, 4  Hurlst.  &  C.  418,  36  L.  J. 
Ezch.  N.  S.  108. 12  Jur.  N.  S.  436. 14  Week.  Rep.  694. 

So,  it  has  been  admitted  as  evidence  for  the  reason 
that  such  an  entry  in  a  Family  Bible  is  entitled  to 
greater  weight,  by  reason  of  Its  formality,  than 
would  be  a  similar  vertial  declaration,  although 
the  principles  upon  which  it  is  received  in  evidence 
are  the  same  as  govern  verbal  declarations  of  the 
same  fact.   People  v.  Mayne,  118  Cal.  616. 
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prove  the  falsity  of  Cooklin's  declaration  as  to 
bis  age  was,  first,  the  said  notice  of  his  death 
ffiven  to  the  supreme  council  of  the  fraternity. 
The  printed  form  of  notice  was  furnished  by 
the  supreme  secretary  to  a  sonin-law  of  the 
beneficiary.  The  blanks  were  filled  by  the 
son  of  the  decedent,  and  signed  bv  tbe  defend- 
ant in  error  with  her  mark,  she  being  unable 
to  write  her  name;  and  it  does  not  clearly 
appear  that  tbe  certificate,  when  signed,  was 
read  to  her,  or  that  she  knew  anjtbing  about  its 
contents,  except  that  it  was  notice  of  her  hus- 


band's death  about  to  be  sent  to  tbe  fraternity. 
Section  4  of  article  7  of  the  Constitution  of  the 
order  provides  that  *'on  tbe  death  of  a  member 
the  secretary  of  the  council  shall  immediately 
forward  to  the  supreme  secretary  an  ofiicial 
notice  of  such  death,  in-  accordance  with  a 
form  furnished  by  the  supreme  council." 
Nothing  is  said  as  to  what  it  shall  contain 
further  than  the  notice  of  death,  and  no  refer- 
ence is  made  in  tbe  original  application  for 
membership,  or  in  the  lK*neficiary^ certificate, 
to  any  special  form  of  notice.    Tbe  contents 


And  upon  the  ground  that,  as  they  are  made  by 
persons  baviDg-  a  cooneotlon  with  tbe  parties,  tbey 
must  be  taken  to  be  tbe  statements  of  those  wbo. 
from  their  domestic  habits,  are  speaking  the  tnitb, 
and  cannot  be  mistaken.  Vowles  v.  Young,  18 
Ves.  Jr.  140. 

Sucb  evidence  is  not  only  admitted  owing  to  the 
extreme  diflBculty  of  producing  any  better,  but  on 
tbe  ground  of  the  interest  of  the  declarant  in  a 
matter  of  family  relationship.  Cherry  v.  State,  68 
Ala.  29.80. 

So,  tbey  are  admitted  for  the  reason  that,  as  tbey 
are  there  inserted,  they  must  be  taken  as  assented 
to  by  thohe  in  whose  custody  tbe  t>ook  has  been. 
People  v.  Katz,  116  Cal.  132, 184. 

Again,  declarations  In  tbe  family,  descriptions  in 
wills,  descriptions  upon  monuments,  descriptions 
in  Bibles  and  registry  books,  all  are  admitted  upon 
tbe  principle  tbat  tbey  are  the  natural  effusion  of 
a  party  wbo  must  know  the  truth  and  who  speaks 
upon  an  occasion  when  bis  mind  stands  in  an  even 
position,  without  any  temptation  to  exceed  or  fall 
short  of  tbe  trutb.  Pearson  v.  Pearson,  46  CaL  609, 
629. 

Tet  an  entry  in  a  Family  Bible  Is  a  written  declar- 
at  ion  of  a  fact  made  out  of  court  not  under  tbe 
sanction  of  an  oath,  or  witb  any  opportunity  to 
test  its  correctness  by  means  of  cros.s-ezamination, 
and  is  but  a  declaration  by  tbe  person  wbo  made 
tbe  entry,  and  is  of  tbe  same  character  as  any 
otber  declaration,  whether  written  or  oral.  People 
v.Mayne,118Cal.516. 

So,  an  entry  by  a  deceased  parent  or  otber  rela- 
tive, made  in  a  Bible,  family  missal,  or  other  book, 
or  in  any  document  or  paper  stating  tbe  fact  and 
date  of  the  birth,  marriage,  or  deatb  of  a  child  or 
otber  relative,  is  regarded  as  a  declaration  of  sucb 
parent  or  relative  in  the  matter  of  pedigree. 
Pearoe  v.  Kyzer,  16  Lea,  581,  57  Am.  Rep.  240. 

In  general  such  entries  are  admitted  as  tbe 
declaration  of  the  person  by  whom  tbey  are  made 
Campbell  v.  Wilson,  2B  Tex.  262,  268.  76  Am.  Dec.  671 
Sussex  Peerage  Case.  11  Clark  &  F.  86,  98,  8  Jur.  796.* 

And  such  an  entry,  bemg  nothing  more  than  tbe 
written  declaration  of  the  person  who  made  the 
entry,  is  admissible  in  cases  of  pedigrree  as  an  ex- 
ception to  tbe  general  rule  upon  tbe  subject. 
Dobson  V.  Cotbran,  84  S.  C.  618,  529. 

A  pedigree,  whether  in  the  shape  of  a  genealogy 
tree  or  map,  or  contained  in  a  book  or  mural  or 
monumental  inscription,  if  recognized  by  a  de- 
ceased member  of  tbe  same  family,  is  admissible 
however  early  the  period  from  which  it  purport*} 
to  have  been  deduced,  because  the  same  act  of 
recognition  of  tbe  documen*^.  and  consequent  ac. 
knowledgment  of  the  relationship,  stared  in  it  by  a 
meml)er  of  the  family,  is  some  evidence  of  tbat  re- 
lationship from  whatever  source  his  information 
may  have  t)een  derived,  and  t)ecause  he  was  likely 
from  bis  sii nation  both  to  inquire  into  tbe  trutb  of 
such  matters,  and  Irom  his  means  of  knowledge  to 
asoertain  it.  Da  vies  v.  Lowndes,  6  Mann.  &  0. 625, 
7  Scott,  N.  R.  218. 

So,  a  iamlly  Bible  is  relied  upon  in  matters  of 
pedigree  in  respect  to  its  publicity  because  such 
publicity  supplies  a  defect  there  existing,  and  also 
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upon  the  ground  that  the  Family  Bible  is  open  to 
the  family.  Monkton  y.  Atty.  Gen.  2  Uuas.  &  M. 
147, 162. 

Such  entries  stand  on  the  ground  of  family  ac- 
knowledgments, and  are  admissible  on  account  of 
their  publicity  without  proof  that  the  entries  were 
made  by  a  member  of  the  family,  but,  when  better 
evidence  Is  shown  to  be  accessible,  they  are  ex- 
cluded by  the  rule  that  excludes  the  secondary 
when  primary  evidence  can  t>e  obtained.  Camp- 
bell V.  Wilson,  23  Tex.  262, 258,  76  Am.  Dec  67. 

III.  Cases  in  which  admtttcd. 

a.  In  general. 

Entries  made  in  the  Family  Bible  of  tbe  death  of 
members  of  tbe  family  were  allowed  to  be  given  in 
evidence  in  an  action  for  the  recovery  of  land  in 
Kentucky,  brought  in  the  courts  of  Pennsylvania, 
to  prove  the  time  of  the  decease  of  the  persons 
named  therein,  in  Lewis  v.  Marshall,  6  Pet.  470, 476, 
8  L.  ed.  196, 197. 

So,  a  leaf  cut  out  of  a  Family  Bible,  on  which 
were  written  tbe  names  of  the  children  of  an  an- 
cestor under  whom  the  plalntiff^s  lessor  claimed, 
with  tbe  times  of  their  respective  births,  which 
leaf  was  annexed  to  a  notarial  certificate  from  an- 
other state,  setting  forth  tbat  the  same  was  cut  out 
of  the  Bible  in  his.  the  notary^s  presence,  and  tbat 
the  same  was  sworn  before  him  to  be  the  property 
and  FamUy  Bible  of  such  ancestor,  was  allowed  to 
be  given  in  evidence  in  Douglass  v.  Sanderson,  S 
Dall.  U6, 1  L.  ed.  812. 

And  in  a  case  where'itwassougbtto  establish  the 
aire  of  the  testator,  the  Family  Bible  of  the  father 
of  the  testator*s  mother  was  held  incompetent,  for 
the  reason  that  so  much  of  the  entry  as  attempted  to 
tix  the  dates  of  tbe  births  of  certain  children  of  tbe 
decedent*s  father  was  not  a  part  of  the  family  rec- 
ord of  the  grandfather  or  that  of  testator's  im- 
mediate family.  Turner  v.  King,  96  Ky.  288.  260. 
In  this  case  it  was  sought  to  prove  the  age  of  the 
testator. 

Again,  tbe  reading  of  an  entry  of  the  minora 
birth,  made  by  the  deceased  father  In  the  Family 
Bible  as  a  part  of  the  family  record  within  three 
months  after  the  child^s  birth,  which  record  was 
ever  afterward  kept  in  the  family,  was  admitted  as 
evidence  on  questions  of  pedigree,  and  the  birth  of 
the  children,  as  tbe  proof  was  clear  and  positive. 
Beckman  v.  Nacke.  66  Mo.  646,  648,  548. 

In  a  case  involving  the  question  of  tbe  legltimaoy 
of  a  child  for  the  purposes  of  descent  and  distribu- 
tion, evidence  that  tbe  father  always  treated 
tbe  child  as  his  own.  and  tbe  Family  Bible  con- 
tained an  entry  by  him  of  its  name  and  birtb,  was 
held  admissible  to  prove  that  the  child  was  legiti- 
mate.   Scott  V.  HlUenberg,  66  Va.  245. 

So,  in  a  claim  of  peerage,  where  the  question  was 
whether  tbe  deceased  peer,  the  father  of  the  claim- 
ant, bad  been  married  or  not,  a  prayer  book  found 
after  tbe  death  of  the  claimant's  mother  among 
her  papers  was  received,  and  an  entry  made  in  bar 
handwriting  declaring  the  fact  of  the  marriage 
read  from  it,  not  as  conclusively  proving  tbat 
fact,  but  as  a  declaration  of  it  made  by  one  of  the 
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of  the  notice  in  this  case  were  not  in  any  way 
an  element  of  the  original  contract  between  the 
fraternity  and  Conklin.  It  is  onlj  a  matter  of 
detail,  provided  by  the  constitution  to  be  ob- 
senred  after  the  death  of  the  beneficiary  mem- 
ber. The  statement  as  to  age  in  the  notice 
was  written  by  a  stranger  to  the  contract,  and 
the  beneficiary  only  signed  it  with  her  mark 
when  presented  to  her  for  that  purpose.  Of 
itself,  therefore,  it  could  have  but  little  probat- 
ive effect  upon  the  question  of  Conklin's  age, 
and  only  serve  to  stimulate  investigation  on 


that  subject.  George  W.  Conklin,  the  son, 
being  asked  where  he  got  the  date  and  place  of 
birth  which  he  put  in  the  notice,  said:  ''I  got 
that  information  from  an  old  Bible  that  was  in 
the  house.  I  have  got  it  here  now."  He 
further  said  he  did  not  know  in  whose  hand- 
writing the  entry  was  made,  and  that  he  had 
never  seen  it  before  it  was  brought  to  him  by 
his  sister,  when  the  notice  was  made  out. 
The  Bible  was  offered  in  evidence,  and  the 
plaintiff  rested,  and  the  motion  to  nonsuit  was 
then  made.    There  was  no  error  in  the  refusal 


partiee  at  tbe  time.    Sussex  Peeraere  Case,  11  Clark 
ftF.86,9B,8Jur.796. 

b.  On  the  testimony  of  the  party  makina  them. 

As  documentary  evidence  the  testimony  of  the 
party  making  tbe  entry  in  the  Family  Bible  tbat 
he  made  the  entry  and  that  it  is  in  bte  bandwrit- 
iofir  Is  tbe  tiesc  evidence  of  the  entry  tbat  can  be 
obtained,  and  for  this  reason  tbe  testimony  of  tbe 
party  maklDg-  tbe  entry  is  admissible  to  prove  tbe 
fact. 

A  Family  Bible  is  properly  admitted  in  evidence, 
in  a  prosecution  Instituted  by  a  father  for  tbe  tak- 
ing of  a  child  under  tbe  age  of  eighteen  without 
the  coDseot  of  the  father  for  tbe  purposes  of  pros- 
titution, in  order  to  prove  tbe  age  of  tbe  child,  al- 
though positive  evidence  by  the  father  and  mother 
as  to  the  cbild^s  age  is  also  given  by  them.  People 
V.  Slater,  119  Cal.  620. 

So,  the  entry  in  a  Family  Bible,  made  by  a  parent 
of  the  birth  of  bis  son,  and  proved  by  tbe  oath  of 
the  plaintiff,  is  good  evidence  In  an  action  before 
a  justice  of  tbe  peace  by  a  parent,  under  tbe  Penn- 
sylvania statute,  for  the  recovery  of  a  penalty  for 
marrying  a  son  under  age.  Carakadden  v.  Poor- 
man,  10  Watts,  82,  a6  Am.  Dec.  145. 

Yet  the  positive  teetimouy  of  a  father  and 
mother  as  to  tbe  age  of  a  child  In  a  prosecution  for 
tbe  taking  of  such  child  for  purposes  of  prostitu- 
tion are  quite  sufficient  without  the  family  record 
contained  in  tbe  Bible.  People  v.  Slater,  110  Cal. 
820. 

In  Whitcher  v.  McLaughlin,  115  Mass.  167,  a  book 
entitled  **The  Life  of  the  Virgin  Mary,"  containing 
a  record  of  births  and  deaths  in  tbe  family  of  tbe 
defendant's  father,  who  testified  tbat  he  kept  a 
record  of  the  births  of  bis  children  on  tbe  fly  leaf 
of  bis  wife's  manual  until  a  certain  year,  when  tbe 
above  volume  was  presented  to  him,  and  in  which 
he  then  copied  tbe  said  original  record,  and  after 
that  titi^e  continued  to  enter  the  births  and  deaths 
therein,  was  admitted  as  evidence  of  such  family 
record,  and  of  the  age  of  the  defendant,  without 
the  production  of  the  original  record,  and  as  sec- 
ondary evidence  thereof. 

Where  a  mother  testified  that  she  made  tbe  en- 
tries of  a  daughter's  birth  in  tbe  Bible  sometime 
after  she  was  born,  but  during  the  same  year,  and 
there  were  appearances  on  tbe  face  of  the  entry 
that  the  date  had  been  changed  as  by  being  writ- 
ten over  after  its  original  entry,  but  it  did  not  ap- 
pear that  any  other  date  was  originally  in  the 
entry,  and  tbe  mother  testified  that  it  bad  not  been 
changed,  it  was  held  that  tbe  question  whether 
there  had  been  a  material  change  In  the  entry  was 
to  be  determined  by  tbe  court  when  It  was  offered, 
before  it  could  be  presented  to  the  jury,  and  that, 
if  admitted  in  tbe  absence  of  any  showing  to  the 
contrary,  it  must  be  assumed  that  tbe  court  was 
satisfied  tbat  the  change  was  immaterial,  and  that 
its  ruling  In  this .  respect  was  not  open  to  review 
unless  it  was  made  to  appear  tbat  the  discretion 
was  abused.    People  v.  Mayne,  118  Cal.  516. 

c.  On  the  testimony  of  the  party  to  the  action. 
In  Cherry  v.  State,  68  Ala.  29,  the  testimony  of  a 
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party  as  to  bis  own  age,  who  stated  tbat  be  knew 
bis  age  from  the  fact  that  his  mother  told  him,  and 
that  it  was  written  in  a  book  which  his  father  car- 
ried in  bis  pocket  in  tbe  court- bouse,  was  held  ad- 
missible. It  is  not  specially  shown  in  this  case 
whether  or  not  the  book  was  a  Family  Bible. 

So,  under  an  indictment  for  selling  liquor  to  a 
minor  without  the  consent  of  bis  parents,  as  tbe 
person  to  whom  tbe  liquor  is  sold  is  a  com- 
petent witness  to  prove  bis  own  age,  there  is 
no  objection  to  his  stating  that  be  derived  his 
knowledge  of  the  day  on  which  he  became  of  age 
from  an  entry  of  bis  birth  In  the  Family  Bible,  or 
from  any  other  source  of  information,  but  his  evi- 
dence as  to  that  fact  is  as  a  matter  of  course  but 
hearsay.    Bdgar  v.  State,  87  Ark.  219, 228. 

Tbe  above  case  was  followed  in  Pounders  v. 
State,  37  Ark.  899,  which  was  also  a  prosecution  for 
a  similar  offense. 

Although  the  above  cases  show  that  a  person 
may  testify  as  to  bis  own  age,  and  are  therefore, 
strictly  speaking,  authorities  upon  ttiat  question, 
yet  they  are  here  cited  as  showing  that  he  may 
state  tbat  he  acquired  such  knowledge  from  en- 
tries made  in  the  Family  Bible. 

And  a  defendant  in  an  action  upon  a  promissory 
note  was  allowed  to  Introduce  as  evidence  a  paper 
which  he  said  was  the  family  record  containing  tbe 
dates  of  tbe  births  of  his  brothers  and  sisters  and 
himself,  and  was  part  of  the  Family  Bible,  the  resi- 
due of  which  bad  been  destroyed  during  the  civil 
war,  but  bad  been  in  tbe  family  as  long  as  he 
could  recollect,  and  which  he  had  always  under- 
stood to  be  tbe  family  record,  as  it  was  always 
treated  as  such  in  the  family,  and  was  preserved 
by  bis  mother,  and  handed  to  him  on  tbe  morning 
of  tbe  trial  by  her  as  tbe  family  record.  Pearce  v. 
Eyzer.  16  Lea,  621, 57  Am.  Rep.  240. 

In  this  case  it  was  said  that  tbe  defendant  was  a 
competent  witness  to  prove  his  own  age  whether 
he  derived  his  knowledge  from  his  mother,  from 
the  recognized  family  record,  tbe  Bible,  or  from 
public  repute  in  or  out  of  tbe  family,  and  bis  evi- 
dence was  not  hearsay  in  tbe  legal  sense,  but  orig- 
inal, and  no  part  of  it  could  be  excluded  upon  the 
ground  that  better  evidence  might  be  produced,  as 
such  evidence  would  be  open  to  tbe  other  side  if  it 
existed.  Pearce  v.  Kyzer,  16  Lea,  621, 57  Am.  Rep. 
240. 

Again,  in  Whalen  v.  Nisbet,  95  Ky.  464,  466,  the 
devisee  of  land  was  allowed  to  prove  his  pedigree 
and  relationship  to  the  testator  by  producing  a 
Family  Bible  containing  records  of  the  births, 
deaths,  and  marriages,  which  Bible  bis  father  had 
declared  was  kept  and  received  from  another  an- 
cestor. The  evidence  was  for  the  purpose  of  prov- 
ing the  title  of  his  testator  to  the  premises. 

In  Hood  V.  Beauchamp,  8  Sim.  26,  in  order  to 
prove  tbat  tbe  person  under  whom  the  piaintilf 
claimed  was  descended  from  a  certain  person,  the 
plaintiff  produced  an  old  religious  book  containing 
the  entry  "E.  J.,  her  book,  15  June,  1680,  the  gift  of 
U.  J.  her  father,"  but  it  did  not  appear  by  whom 
the  entry  was  made,  but  the  book  contained  in 
other  parts  of  It  entries  of  the  births  of  otber 
members  of  the  family  which  were  proved  to  be 
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of  the  trial  judge  to  grant  the  motion.  There 
had  been  do  evTdeDce  presented  to  show  that 
the  Bible  in  question  was  a  Family  Bible,  or 
that  Daniel  F.  Conklin  had  ever  seen  it,  nor 
when  or  by  whom  the  family  record  it  purport- 
ed to  contain  was  written.  The  evidence  of 
the  defense  throws  but  little  light  upon  this 
subject.  Margaret  Conklin,  bein^  recalled  by 
the  defendant,  and  asked  about  this  Bible,  said 


the  stepmother  of  her  husband,  who  was  soon 
to  remove  to  Connecticut,  brought  it  to  her 
house  about  ten  years  ago,  and  asked  if  she  did 
not  want  it  as  a  keepsake,  and  she  took  it,  and 
tied  it  up,  and  laid  it  in  the  bedroom  upstairs; 
and  that  she  did  not  think  her  husband  ever 
looked  into  it;  if  he  did  it  was  done  privately. 
A  family  group  of  pictures  was  offered  in  evi- 
dence, and  the  date  of  Daniel  F.   Conklln's 


Id  the  haDdwritioB:  of  the  father,  and  the  book  bad  I 
been  preserved  by  the  family.   The  court  admitted 
the  first-mentioned  entry  as  evldeooe  tendinir  to 
prove  the  descent  of  the  plaintiff  from  the  said 
**H.J." 

And  in  an  action  of  ejectment  wherein  the  plain- 
tiff souRht  to  prove  that  he  was  a  leflritlmate  son  of 
his  father  who  was  then  dead,  after  proving  by 
other  evidence  tbut  the  decedent  was  his  reputed 
father,  plaintiff  was  allowed  to  give  in  evidence  an 
entry  In  a  Bible  made  by  hie  father  in  bis  own  hand- 
writiuR  and  signed  by  the  father  himself,  that  the 
plaintiff  was  his  eldest  son  bom  in  lawful  wedlock 
on  a  ffiven  date,  and  also  evidence  tbat  his  father 
had  declared  that  he  made  sucb  entry  for  the  ex- 
press  purpose  of  establishing  the  legitimacy  and  tbe 
time  of  tbe  birtb  of  sucb  son  in  case  the  same 
should  be  called  in  question  in  any  case,  or  in  any 
cause  wbatsoever  by  any  person  after  the  death  of 
sucb  father,  in  order  to  prove  the  plaintifl^s  leg-it- 
Imacy,  and  as  evidence  of  tbe  declaratiun  of  bis 
father  in  tbe  matter  of  pedigree,  altbouRh  there 
were  strong  circumstances  of  suspicion  on  account 
of  its  particularity.  Berkeley  PeeraRe  Case,  i 
Campb.  401. 

d.  On  the  teistimony  of  a  third  party. 

Tbe  better  opinion  would  seem  to  be  tbat  t  be  dec 
larations  of  .third  persons  cannot  be  admitted  to 
prove  pedlfrree  by  means  of  entries  in  Family 
Bibles,  unless  it  be  shown  that  tbe  persons  making 
tbe  entries  are  deceasei.  Cherry  v.  State,  68  Ala. 
28,80. 

In  Collins  V.  Orantham,  12  Ind.  440,  the  entries 
made  in  a  hymn  bonk  by  the  father,  and  after  tbe 
fatber^s  death  by  a  witness  at  tbe  request  of  the 
mother,  were  held  Rood  evidence  to  prove  tbe  age 
of  a  child  after  tbe  death  of  its  parents,  as  it  fur- 
nished a  suffictent  declaration  of  tbe  father  as  to 
tbe  aRes  of  bis  children,  and  was  not  obnoxious  to 
the  objections  tbat  they  were  made  pott  litem  mo- 
tarn. 

So,  a  mother  may  testify  as  to  tbe  age  of  a  child, 
and  produce  tbe  Family  Bible,  and  her  evidence 
tbat  such  book  is  hers,  and  tbat  itcontains  tbe  rec- 
ord of  her  family,  and  tbe  name  and  tbe  date  of 
birth  of  tbe  child,  and  tbat  sucb  record  is  correct* 
will  be  received,  althouRb  she  may  not  be  able  to 
read  or  write  tbe  lanRuaRC  in  which  the  entry  is 
made.    People  v.  Ratz,  115  Ca).  L"^,  184. 

ARain,  in  Hunt  v.  Johnson,  19  N.  Y.  27B,  286,  a 
Family  Bible  of  a  brother  of  the  decedent  was  pro- 
duced by  one  of  bis  descendants,  who  had  known 
it  from  bis  earliest  recollections,  to  prove  that  the 
decedent  died  before  tbe  date  of  a  certain  convey- 
ance, but  so  short  a  time  before  the  execution  of 
tbe  deed  in  question  as  probably  to  account  for  bis 
name  belnR  inserted  in  the  deed. 

rv.  THme  of  entry  material. 

It  is  Renerally  conceded  that  the  entries  must  be 
made  at  tbe  time  tbe  event  happens  or  within  some 
period  of  time  thereafter,  so  far  remote  from  tbe 
purposes  of  tbe  suit  in  which  they  are  to  be  Riven 
in  evidence  as  to  prove  that  they  are  not  made  for 
the  purposes  thereof,  or  with  tbe  particular  llti- 
Ration  in  view  at  tbe  time  when  made. 

If  a  person  takes  up  a  Family  Bible  with  the  idea 
tbat  it  is  subsequently  to  be  produced  in  evidence, 
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and  then  writes  down,  at  once,  the  births,  and 
deaths  of  bis  children,  such  Bible  is  not  admissible 
in  evidence,  as  it  must  appear  tbat  sucb  declara- 
tions are  made  under  sucb  circumstances  tbat  tbe 
relation  may  be  supposed  to  be  without  an  interest 
and  without  a  bias.  Chapman  v.  Chapman,  S 
Conn.  847,  348,  7  Am.  Deo.  277. 

So,  where  tbe  entries  made  in  a  Bible  are  years 
after  the  events  recorded,  and  tbe  Bible  comes 
from  tbe  possession  of  an  aunt  without  evidence 
to  show  when  or  by  whom,  oirunder  what  circum- 
stances tbe  entries  are  made,  they  are  entitled  to 
little  or  no  wclRbt  as  evidence  on  tbe  question 
of  aRe.    Amey  v.  Cockey,  78  Md.  297,  802. 

And  where  a  Family  Bible  produced,  instead  of 
beiuR  kept  as  a  record  of  events  at  the  time  of 
their  occurrence,  appears  to  contain  se\'eral  entries 
made  with  the  same  pen  and  ink,  and  apparently 
at  the  same  time,  and  a  blank  is  left  for  the  date 
of  the  birth  of  a  party  to  the  oriRlnal  proceedlnRS 
who  was  then  a  minor,  and  the  witnesses  testify  of 
Reneral  recollections  after  a  lapse  of  fifty-one 
years,  and  not  one  of  them  refers  to  any  distinct* 
positive  fact  occurrinR  at  the  time  by  which  the 
date  of  his  birth  can  be  satisfactorily  fixed,  such 
evidence  is  inadmissible  in  an  action  to  set  aside  tbe 
J udRment  instituted  by  bis  heirs,  especially .  when 
such  proceediuRS  are  acquiesced  in  for  thirty  years 
by  the  minor.  Greenwood  v.  New  Orleans,  12  la. 
Ann.  4296,  440. 

V.  Necessity  of  production  of  boc^. 

The  family  record  itself  must  be  offered  in  evi- 
dence, and  where  a  witness  Rives  in  his  deposition 
a  copy  thereof,  or  rather  recites  in  bis  deposition 
tbe  contents  of  tbe  record,  bis  evidence  is  not  ad- 
missible for  tbe  reason  that  tbe  Family  Bible  is  not 
sucb  a  record  tbat  it  may  be  proved  by  an  exam- 
ined copy,  but  it  must  be  proved  by  its  production 
in  tbe  same  manner  as  all  private  wrltiuRS.  If, 
however,  its  absence  t>e  properly  accounted  for, 
secondary  evidence,  as  a  copy  or  proof  of  its  con- 
tents, is  admissible.  Green  leaf  v.  Dubuque  &  S.  C. 
R.  Co.  30  Iowa,  801, 808. 

So,  a  witness,  seekinR  to  prove  that  the  defend- 
ant in  an  action  was  an  Infant  at  a  Riven  date,  who 
produces  a  paper  which  she  says  contained  a  copy 
of  an  entry  of  birth  made  in  the  Family  Bible 
must  produce  the  Bible  itself,  otherwise  her  evi- 
dence is  Inadmissible,  even  thouRb  the  copy  pro- 
duced is  sworn  to  by  her  as  havinR  been  made  by 
her  dauRhter  in  her  presence,  and  compared  and 
found  correct  by  herself  with  tbe  entries  made  in 
tbe  Bible.    Ryerson  v.  Orover,  1  N.  J.  Lw  458. 

And  the  introduction  of  a  witness,  to  prove  the 
infancy  of  a  defendant,  who  stated  tbat  be  bad  ac- 
quired bis  knowledRe  from  a  family  reRister  or 
memorandum  in  the  Family  Bible,  is  not  of  Itself 
sufficient  evidence  to  prove  theaRC,  for  tbe  reason 
that  the  private  memorandum  of  an  individual  Is 
of  itself  no  evidence,  and  when  produced  must  be 
supported  by  an  oath.  Taylor  v.  Hawkins,  1  Mc- 
Cord,  L.  164. 

ARaln.  in  Kreitz  v.  Bebrensmeyer,  125  111.  141, 186, 
a  contest  election  case,  a  voter  was  not  allowed  to 
be  examined  as  to  tbe  sbowlUR  of  tbe  family  reo* 
ord  or  Bible  with  respect  to  bis  aRO,  without  pro- 
ducinRthefl 
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T)irth  written  tbereoD,  as  December  18,  1828. 
This  was  prepared  about  fifteen  years  before, 
by  a  daughter  since  deceased,  and  it  does  not 
appear  that  Conklin  ever  authorial  his  birth 
to  be  so  written,  or  that  his  attention  was  ever 
called  to  it  in  any  way.  A  letter  to  the 
supreme  secretary  from  the  defendant  in  error, 
in  reply  to  one  from  him,  stating  that  the  date 
•of  birth  in  the  notice  of  the  death  of  her  hus- 


band had  been  obtained  from  the  Family  Bible, 
was  also  offered.  The  evidence  for  the  de- 
fense also  brought  out  the  additional  fact  that 
at  the  time  of  the  marriage  of  Margaret  Conk- 
lin. the  beneficiary,  with  Daniel  P.  Conklin, 
in  June,  1848,  she  was  not  eighteen  years  old, 
and  her  husband  was  not  nineteen,  to  the  best 
of  her  knowledge.  If  she  is  correct  in  her 
knowledge  of  the  age  of  her  husband  at  the 


But  the  evldenoe  of  a  father  and  mother  in  an 
-aotion  to  recover  damaffes  for  the  abduotioo  of 
their  dauirbter  is  oompetent  to  prove  her  age,  and 
4liere  is  no  error  in  the  court's  refusinir  to  require 
the  production  of  the  entry  in  the  Family  Bible. 
Bohson  v.  Cothran,  84  S.  C.  518,  SSO. 

So.  in  an  action  upon  two  promissory  notes,  the 
evidence  of  a  husband  as  the  administrator  of  bis 
wife's  estate,  that  be  knew  bis  wife's  a^e  from  the 
•«ntry  in  tbe  Family  Bible  in  the  possession  of  an- 
other member  of  tbe  family  in  another  country, 
and  also  that  his  wife  bad  told  him  tbe  date  of  her 
birth,  and  that  he  had  also  seen  tbe  entry  in  the 
Family  Bible,  is  admissible  as  a  matter  of  pedigree 
without  the  production  of  such  Bible.  Swlnk  v. 
French,  11  Lea,  78, 80,  47  Am.  Rep.  277. 

And  in  Berry  v.  Warrinfir.  2  Harr.  &  G.  103,  the 
•court  admitted  the  evidence  of  an  uncle,  a  witness, 
who  stated  his  recollections  of  the  time  of  the 
plaintiff's  birth,  although  he  testified  that  he  had 
'once  seen  an  entry  in  tbe  Family  Bible  of  the 
plaintiff's  father  in  his,  the  father's,  handwriting, 
of  the  birth  of  the  plaintiff,  and  that  the  father  was 
•dead,  and  he  bad  never  seen  the  Bible  since  the 
death  of  the  plaintiff's  mother,  in  whose  possession 
it  was  when  he  last  saw  it,  and  that  he  did  not 
^know  in  whose  possession  It  passed  when  she  died, 
and  that  he  did  not  know  whether  the  Bible  was 
then  in  existence  or  not,  and  that  he  had  made  no 
Inquiry  about  it  or  any  search  for  it. 

And  the  declaration  of  a  witness  was  admitted 
as  evidence  in  Clements  v.  Hunt,  46  N.  C.  (1  Jones, 
L.)  400,  althouffb  'he  stated  that  there  was  a  family 
xegister  of  births  in  existence,  the  court  looking 
upon  his  evidence  as  equal  in  deirree  with  that  of 
the  entry  in  the  Bible. 

VI.  NecessUu  of  proof  of  handtorUino* 

Bntries  of  pAdlgrree  in  a  Family  Bible  or  Testa- 
ment produced  from  the  proper  custody  are  admis- 
«ible  as  evidence  of  pedigree  without  proof  of  their 
handwriting  or  authorship.  Hubbard  v.  Lees,  L. 
R.  1  Exch.  2S&,  4  Hurlst.  &  C.  418,  85  L.  J.  Exch.  N. 
.8.  l(»,  12  Jur.  N.  S.  48S,  14  Week.  Rep.  094. 

8uch  entries  are  admissible  to  prove  marriage, 
birth,  or  death  without  proof  that  a  relation  made 
them,  if  the  book  Is  itself  produced  from  the 
proper  authority.  Jones  v.  Jones,  45  Md.  144,  IflO, 
:a6  Md.  447. 

To  require  evidence  of  the  handwriting  or  au- 
thorship of  tbe  entries  in  a  Family  Bible  is  to  mis- 
take the  distinctive  character  of  the  evidence,  for 
It  derives  its  weight,  not  from  the  fact  that  the  en- 
tries are  made  by  any  particular  person,  but  that 
•being  in  that  place  as  a  family  register  they  are  to 
be  taken  as  assented  to  by  those  in  whose  custody 
•the  book  has  been  kept.  People  v.  Ratz,  116  Cal. 
132, 184:  Jones  v.  Jones,  45  Md.  144, 160,  86  Md.  447. 

And  the  admissibility  of  the  Bible  as  evidence  of 
age  does  not  depend  upon  proof  of  handwriting  or 
-authorship  of  tbe  entries,  but  upon  proof  of  tbe 
fact  that  it  is  the  Family  Bible.  People  v.  Etatz. 
115  Cal.  182,184. 

And  such  is  especially  tbe  case  when  the  lx)ok  is 
■ahown  to  have  been  tbe  Family  Bible  or  Testa- 
ment.   Jones  V.  Jones,  45  Md.  144, 160, 36  Md.  447. 

In  Southern  L.  Ins.  Co.  v.  Wilkinson,  53  6a.  635. 
-547,  tbe  court  allowed  a  Bible  to  be  produced  In 
•evidence  although  the  witness  subpoenaed  to  pro- 
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duce  it  swore  that  there  was  no  Family  Bible  of  his 
father,  but  that  there  was  a  Bible  purporting  to  be 
such  a  record,  which  was  in  bis  mother's  possession 
up  to  her  death,  and  then  went  to  a  sister  from 
whom  be,  the  witness,  got  it,  but  that  they  did  not 
recognize  it  as  containing  a  correct  record  of  the 
births  of  the  family,  and  the  record  was  neither  in 
the  handwriting  of  his  father  nor  of  bis  mother, 
but  he  believed  in  the  handwriting  of  a  deceased 
half-sister. 

The  ground  upon  which  the  book  was  allowed  as 
evidence  in  the  above  case  was  that  it  was  not 
requisite  to  prove  that  the  genealogy  inscriptions, 
family  trees,  or  similar  evidence  should  l>e  actually 
written  by  the  father  or  the  mother,  and  that  If  the 
register  was  recognized  by  either  as  such,  and  was 
kept  by  them  and  after  their  decease  went  into  the 
possession  of  a  child,  and  was  in  tbe  handwriting 
of  another  who  was  deceased,  and  was  still  pre- 
served in  the  family,  it  fell  within  the  terms  '"slm- 
ilar  evidence"  as  contained  m  §  3772  of  the  (Georgia 
Code,  and  was  equivalent  to  declarations  of  a  de- 
ceased person  related  by  blood  or  marriage. 

Yet,  in  order  that  entries  in  a  Family  Bible  may 
be  admissible  as  evidence  as  a  parent's  deolarationt 
it  must  be  proved  that  they  were  made  by  a  de- 
ceased parent  or  relative.  Greenleaf  v.  Dubuque 
AS.  C.R.  Co.  80 Iowa,  801,  808. 

y  II.  When  deelaralU  is  alive^  etc. 

The  declarations  of  a  father,  made  to  a  third 
party  or  contained  in  a  family  register  of  births 
and  deaths,  are  not  admissible  to  prove  the  birth 
of  a  child  where  such  father  Is  alive  and  can  be 
produced  as  a  witness,  as  such  entries  stand  on  no 
higher  footing  than  other  declarations,  and  are  en- 
titled to  no  higher  consideration,  except  that  if 
made  at  the  time  the  fact  occurred  they  are  more 
reUabte.  Robinson  v.  Blakely,  4  Rich.  L.  586,  588, 55 
Am.  Dec.  706. 

Entries  in  a  Family  Bible  are  generally  admitted 
as  the  declarations  of  the  person  by  whom  they 
were  made,  and  cannot  be  received  when  the 
father  or  mother,  or  other  declarant,  is  present  in 
court  or  within  reach  of  process.  Smith  v.  Oeer,  10 
Tex.  Civ.  App.  252;  Campbell  v.  Wilson,  28  Tex.  262, 
268,  76  Am.  Dec.  67. 

Where  the  mother  of  a  child  is  present  in  court, 
and  has  testified  as  to  the  date  of  the  child's  birth, 
it  is  not  competent  for  the  prosecution,  on  a 
charge  of  rape,  to  introduce  tbe  entries  in  a  Family 
Bible  made  by  her  several  years  previously.  Peo- 
ple V.  Mayne,  118  Cal.  516. 

Where  the  entries  in  a  Family  Bible  are  compara- 
tively recent,  and  the  person  by  whom  they  are 
made  is  in  court  but  is  excluded  by  reason  of  his 
being  special  bail  In  the  case,  tbe  evidence  of  a 
brother  of  tbe  defendant  as  to  the  entries  in  the 
Family  Bible,  made  by  his  mother,  tbe  wife  of  such 
special  bail,  will  be  refused.  Leggett  v.  Boyd,  8 
Wend.  376,  379. 

So,  in  a  prosecution  for  the  felonious  taking  of  a 
female  under  sixteen  years  of  age  for  immoral 
purposes,  an  entry  in  the  Family  Bible  as  to  tbe 
time  of  tbe  birth  of  such  female  is  not  admissible 
In  evidence  where  the  father  is  alive,  and  tbe  rec- 
ord does  not  disclose  any  effort  on  the  part  of  any 
person  connected  with  tbe  prosecution  to  discover 
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time  of  their  marriage, — and  it  is  oolv  reason- 
able to  suppose  that  a  wife  would  be  iDformed 
on  that  point, — then  Conklin's  age  was  cor- 
rectly stated  hy  him  in  his  application.  This 
evidence  was  elicited  by  the  defense.  No 
further  proofs  were  oftered  on  either  side. 

It  will  be  perceived  that  the  only  evidence 
to  impeach  the  correctness  of  the  statement  as 
to  age  made  by  Conklin  Hi  his  application  had 
its  origin  from  the  record  made  in  the  Bible. 
This  book,  judging  by  the  proofs  alone,  does 
not  possess  the  necessary  characteristics  to  war- 


rant its  acceptance  aa  an  authentic  family 
record.  It  falls  far  short  of  what  is  required 
to  give  it  such  a  character.  But  the  learned 
trial  judge  in  the  court  below  had  the  oppor- 
tunity to  personally  inspect  the  book  itself 
when  offered,  and.  in  the  reasoning  which  led 
up  to  the  ultimate  finding  to  which  the  second 
exception  under  consideration  applies,  he  uaefr 
the  following  language:  *'The  Bible  bears  the 
appearance  of  a^e.  Perhaps  that  is  hardly 
correct.  It  is  mutilated  and  shows  evidence 
of  use  for  a  long  time;  but  the  binding  is  not 


the  locttf  in  quo  of  tbe  father.  People  v.  Sheppard, 
44  Hun,  666. 

And  under  tbe  California  Code  of  Civil  Procedure 
moDuments  and  inscriptions  in  public  places  are 
receivable  as  evidence  of  common  reputation,  and 
entries  in  Family  Bibles  or  other  family  books  or 
charts,  enffravlnffs  on  riuga^  family  portraits,  and 
the  like  are  receivable  as  evidence  of  pedlirree,  as 
the  declaration  of  a  deceased  person  in  respect 
to  the  relationship,  birth,  marriage,  or  death  of  any 
person  related  by  blood  or  marriage  to  such  de- 
ceased person,  and  therefore  they  cannot  be  re- 
eeived  in  evidence  where  tbe  person  is  liviog  with- 
out his  testimony,  and  so  the  declaration  of  another 
living  person  is  not  to  be  received.  People  v. 
Mayne,  U8  Cal.  610. 

The  evidence  of  a  father  and  mother,  cognizant 
of  their  child's  birth,  is  prima  facie  evidence  of  its 
date  or  the  age  of  tbe  child,  although  there  is  a 
written  record  thereof  in  the  Family  Bible.  State 
V.  Woods,  48  Kan.  287. 

Vin.  When  exauOed, 

Entries  made  in  a  Family  Bible  cannot  be  re- 
ceived in  evidence  over  tbe  declaration  of  the 
father  or  mother  as  to  the  birth  of  the  child. 
Smith  V.  Geer,  10  Tex.  Civ.  App.  288. 

And  they  are  excluded  when  better  evidence  is 
shown  to  be  accessible,  by  the  rule  that  excludes 
secondary  evidence  when  primary  evidence  can  be 
obtained.  Smith  v.  Geer,  10  Tex.  Civ.  App.  252; 
Campbell  v.  Wilson,  23  Tex.  262,  258,  76  Am.  Dec.  07. 

This  is  so  for  tbe  reason  that  an  entry  in  a  Family 
Bible  is  not  the  best  evidence  of  the  age  of  a  per- 
son, tbe  date  of  whose  birth  is  there  entered,  but  is 
only  secondary  evidence,  and  is  only  permissible 
when  better  evidence  cannot  be  obtained.  Dobson 
V.  Cothran,  34  S.  C.  61B.  629. 

In  Curtis  v.  Patton,  6  Serg.  &  R.  186,  the  en  try  of  the 
age  of  a  child  in  a  Family  Bible,  made  by  a  brother 
of  such  child,  and  sworn  to  by  him  as  made,  by  tbe 
direction  of  his  deceased  fatber  along  with  other 
entries  respecting  the  ages  of  the  family,  from  an- 
other book  in  which  the  original  entry  was  made 
by  his  father,  is  not  evidence  where  tbe  uonpro- 
ductfon  of  such  original  book  is  not  accounted  for. 
See  Wbitcber  v.  McLaughlin,  115  Mass.  167,  mpra^ 
III.  b. 

So,  in  a  case  where  a  claim  to  a  peerage  depended 
upon  the  genuineness  of  entries  made  in  an  old 
prayer  book,  dated  1728, 1729,  the  evidence  of  sev- 
eral witnesses,  whose  occupation  for  a  long  time 
bad  made  them  so  conversant  with  manuscripts  of 
different  ages  that  they  could  take  upon  them- 
selves to  name  tbe  period  in  which  any  manuscript 
previous  to  tbe  year  1700  was  written,  that  the  en- 
tries were  written  in  the  early  part  and  before  tbe 
middle  of  the  last  century,  and  at  or  about  the 
period  of  these  dates,  was  said  to  be  but  small  tes- 
timony, and  hardly  entitled  to  any  weight,— espe- 
cially as  the  book  containing  the  entries  was  not 
satisfactorily  identified.  Tracy  Peerage  Case,  10 
Clark  &  F.  154. 

And,  in  Union  v.  Plainfield.  39  Conn.  668,  upon 
the  question  of  a  pauperis  settlement  by  birth  tbe 
41  L.  R.  A. 


declarations  of  the  fatber  and  also  an  entry  in  the 
family  record  contained  in  tbe  Bible  formerly  be- 
longing to  and  kept  by  the  father  showing  that  tbe 
pauper  was  born  in  the  defendant  town,  were  re- 
jected upon  the  ground  that  it  was  not  a  question 
of  pedigree,  as  there  was  no  doubt  as  to  the  parent- 
age, and  was  a  mere  question  of  locality,  and  that 
such  record  could  not  therefore  be  received  in  evi- 
dence to  prove  the  locality  of  the  birth,  as  the  rule- 
of  law  is  that  tbe  place  of  a  person^s  birth  cannot 
be  proved  by  mere  hearsay. 

Again,  in  a  case  where  there  was  an  Inaccuracy  in 
the  entries  of  the  Family  Bible,  and  the  tact  was 
demonstrated  by  the  baptismal  certificate,  and  the 
entry  In  the  church  register  by  the  clergyman,  and 
the  memory  of  the  mother  was  defective  as  to  the- 
entries  made  In  the  Family  Bible,  tbe  court  re- 
jected such  entries  and  relied  upon  the  proof  af» 
forded  by  the  baptismal  and  marriage  certificates 
in  connection  with  the  testimony  of  the  mother  as 
to  facts  about  which  she  could  not  well  have  been 
mistaken.    Weaver  v.  Leiman,  6S  Md.  706, 719. 

The  case  of  Busson  v.  Forsyth,  82  N.  J.  Eq.  277,  in- 
volved the  question  as  to  tbe  right  of  tbe  plaintiff 
to  a  distributive  share  of  tbe  estate  of  her  grand- 
father. The  fact  that  her  mother  was  always 
treated  by  tbe  decedent  as  bis  lawful  child,  and 
that  by  an  entry  of  her  mother's  birth  in  his  Family 
Bible  he  declared  her  to  be  such,  was  held  to  be  of 
no  value  as  an  admission  or  declaration,  in  view  of 
proof  that  she  was  illegitimate.  In  this  case  the 
oourt  commented  upon  tbe  fact  that  the  Bible  con- 
tained no  entry  of  tbe  marriage  of  the  grandfather 
and  grandmother  as  further  tending  to  prove  the 
fact. 

And  in  an  action  upon  a  promissory  note  tbe  de- 
fendant's infancy  cannot  be  established  by  the- 
production  of  the  family  record  of  births  and 
deaths  of  the  members  of  bis  father^s  family  con- 
tained in  a  Bible,  which  is  identified  by  his  brother 
as  that  which  had  been  recognized  as  such,  and  as 
containing  tbe  family  record  since  his^rst  recollec- 
tion, and  by  bis  further  testifying  that  his  father  is 
dead,  and  that  be  did  not  know  by  whom  tbe  en- 
tries were  made,  but  that  the  mother  was  alive  and 
in  another  county,  as  there  is  better  evidence  ac- 
cessible, namely,  tbat  of  tbe  mother,  within  reach 
of  the  process  of  the  court.  Campbell  v.  Wilson^ 
28  Tex.  252. 288,  76  Am.  Dec  67. 

IX.  Right  nf  jury  to  take  book  on  retiremenL 

It  is  not  permissible  to  allow  the  Jury  to  take 
with  them,  on  their  retirement,  a  leaf  from  a 
Family  Bible  which  has  been  detached  from  the 
depositions  of  a  witness,  and  which  contains  a 
record  of  the  birtbs  and  deaths  of  the  family,  and 
also  memoranda  opposite  the  names  of  some  of 
tbe  family  showing  that  they  died  in  infancy,— es- 
pecially where  there  is  evidence  showlnir  and  iden- 
tifying a  party  to  tbe  action  as  one  of  the  family* 
as  tbe  possession  of  such  record  leaf  from  tbe 
Bible,  unaccompanied  by  tbe  deposition,  would  be 
injurious  to  the  party  in  the  cause.  Chamberlain 
V.  Pybas,  81  Tex.  611,  610.  E.  W. 
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of  a  character  odc  would  expect  to  find  in  a 
very  ancient  volume.  The  title  page  being 
lost,  it  is  impossible  to  ascertain  the  date  of 
printing.  The  entries  are  certainly  not  con- 
temporaneous with  the  facts  stated.  The 
names  are  written  in  one  handwriting,  and 
apparently  at  one  time:  the  same  pen  and  ink, 
apparently,  having  been  used.  It  is  also  ap- 
parent that  the  dates  of  the  birth  of  the  child- 
ren were  written  at  the  same  time,  but  in  a 
different  handwriting  from  the  names,  and 
with  a  different  pen  and  ink.  From  the  ap- 
pearance of  the  ink  and  the  writing,  I  think 
that  the  dates  were  appended  long  after  the 
names  were  written.  A  correction  has  been 
made  in  one  of  the  dates.  .  .  .  The  ques- 
tion is.  Can  this  book,  under  the  evidence,  be 
regarded  as  a  family  record?  I  do  not  think 
there  is  proof  in  (he  case  warranting  me  to  so 
regard  it.  There  is  no  evidence  showing  when 
the  dates  were  placed  in  the  book,  or  by  whose 
authority,  or  what  information  the  person 
making  the  entries  had.  That  they  were  not 
made  contemporaneous  with  the  births  of  the 
children  named  is  apparent." 

We  find  no  error  in  the  record,  and  the  judg- 
ment should  be  afflrmed. 


(Supreme  Court.) 

GLOUCESTER    &    SALEM    TDRNPIKE 
COMPAl^Y 

V. 

John  H.  LEPPEE. 


(... 


.N.  J... 


...) 


*A  tomiiike  eompaay,  by  its  eharter* 
was  empowered  to  collect  toll  for  every 
carriafre  drawn  by  one  or  more  beasts  wblch 
traveled  over  its  road,  and  to  stop  any  person 
driving  any  carriage  of  burden  or  pleasure  wbo 
attempts  to  pass  its  gates  without  having  paid 
the  specified  toil.  Hisid,  that  this  charter  pro> 
vision  did  not  authorize  the  exaction  of  toll  from 
a  bicycle  rider  traveling  along  the  oompany^s 
turnpike  upon  bis  wheel. 

(June  88,  1896.) 

ON  DEMURKER  to  the  complaint  in  an 
action  brought  to  recover  the  penalty  for 
forcibly  passing  a  toll  gate  without  paying 
toll.     Dtinufrer  sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Herbert  W.  Knifi^ht,  for  defendant, 
in  support  of  demurrer: 

The  statute  being  penal  must,  by  the  estab- 
lished rule  of  construction,  be  strictly  con- 
strued, and  not  be  extended  beyond  its  words, 
— especially  when  they  have  a  well-settled 
meaning. 

AUen  V.  Stevens,  29  N.  J.  L.  509;  Lair  v. 
Killmer,  25  N.  J.  L.  522. 

Where  there  is  no  ambiguity  in  the  words 
there  is  no  room  for  construction.  The  case 
must  be  a  strong  one,  indeed,  which  would 

*Headnote  by  Gumicerib,  J. 


Not*.— As  to  tolls  for  use  of  road  by  bicycle,  see 
also  Gelger  V.  Perkiomeo  &  R.  Turn  p.  Road  (Pa.) 
28  L.  R.  A.  458,  and  Murfin  v.  Detroit  &  K  PI.  Road 
Co.  (Miob.)  88  L.  R.  A.  108. 
41  L.aA. 


justify  a  court  in  departing  from  the  plain 
meaning  of  words,  especially  in  a  penal  act,  in 
search  of  an  intention  which  the  words  them- 
selves did  not  suggest. 

United  States  v.  Smith,  5  Wheat.  176,  5  L. 
ed.  61. 

Bicycles  were  unknown  at  the  time  the  act 
was  passed,  and  therefore  the  charging  of  a 
toll  for  riding  a  bicycle  could  not  possibly 
have  been  intended  or  in  contemplation  by  the 
framers.of  the  act. 

WeUs  V.  Pwrter,  8  Scott,  141;  Elsworth  v. 
Cole,  2  Mees.  &  W.  81;  Com.,  Directors  of  (he 
Poor,  V.  WelU,  110  Pa  463. 

Public  grants  are  to  be  strictly  construed, 
and  whatever  is  not  plainly  granted  must  be 
understood  to  have  been  withheld. 

Jersey  City  Oas  Light  Co.  v.  Consumers"  Qas 
Co,  40  N.  L  Eq.  427;  StaU,  Elizabeth  Library 
Asso.,  V.  Leeeter,  28  N.  J.  L.  108;  Stockton  v. 
Central  R.  Co.  50  N.  J.  Eq.  52,  17  L.  R.  A.  97. 

i/r.- David  O.  Watkine»  for  plaintiff, 
contra : 

The  bicycle  is  to  be  re^rded  as  a  carriage 
or  vehicle.  Particularly  in  relation  to  its  use 
on  the  highways,  the  bicycle  is  entitled  to  the 
same  privileges  and  subject  to  the  same  bur- 
dens as  other  vehicles  and  carriages. 

Taylor  v.  Goodwin,  L.  H.  4  Q.  B.  Div.  228; 
Reg,  V.  Justin,  24  Ont.  Rep.  327;  Holland  v. 
Bartch,  120  Ind.  46;  Mercer  v.  Corbin,  117 
Ind.  450,  8  L.  R.  A.  221;  Swift  v.  Tojtekn,  48 
Kan.  671,  8  L.  R.  A.  772;  Acts  1890,  No.  13, 
p.  10;  Myers  v.  Binds,  110  Mich.  300,  33  L.  R. 
A.  856;  Thompson  v.  Dodge,  58  Minn.  555,  28 
L.  R.  A.  608;  Laws  1887,  chap.  705;  Act  of 
1889,  P.  L.  44;  Oeiger  v.  Perkiomen  d  R, 
Tump.  Road,  167  Pa.  582,  28  L.  R.  A.  458; 
Lacy  V.  Winn,  4  Pa.  DIst.  R.  409. 

And  in  our  own  state  the  bicycle  is  declared 
to  be  a  carriage  within  the  meaning  of  that 
term,  as  used  in  §  91  of  the  act  entitled,  "An 
Act  Concerning  Roads." 

The  word  "carriage"  is  large  enough  to  in- 
clude a  machine  sucn  as  a  bicycle  which  car- 
riers the  person  who  gets  upon  it.  He  guides 
as  well  as  propels  it,  and  may  be  said  to  drive 
it  as  an  engine  driver  is  said  to  drive  an  engine. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  16;  Mer- 
cer V.  Corbin,  117  Ind.  451.  3  L.  R.  A.  221; 
Myers  v.  Jlinds.  110  Mich.  300,  33  L.  R.  A. 
356;  Oeiger  v.  Perkiomen  d  R.  Tump.  Road, 
167  Pa.  582,  28  L.  R.  A.  458;  State  v.  Collins, 
16  R  I.  371,  8  L.  R.  A.  394;  Reg.  v.  Justin,  24 
Ont.  Rep.  827;  4  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  17. 

The  method  of  computing  by  horses,  etc., 
is  not  the  power  to  collect  toll, — merely  a 
limitation  upon  the  power, — and  it  is  a  matter 
of  no  moment,  nor  a  material  point,  as  to 
whether  the  bicycle  in  this  case  was  used  for 
pleasure  or  burden,  for,  if  either,  the  plaintiff 
was  authorized  to  collect  toll. 

Geiger  v.  Perkiomen  dt  R.  Tump.  Road,  167 
Pa.  582,  28  L.  R.  A.  458;  Nicholson  v.  Wil- 
liamsiown  dh  O.  L  Tump.  Co.  28  N.  J.  L.  143. 

The  act  of  the  legislature  incorporating  the 
plaintiff  is  not  to  be  restricted  by  a  literal  in- 
terpretation within  narrower  limits  than  is 
required  by  the  obvious  intent  and  reason  of 
the  act. 

Eearsey  v.  Pruyn,  7  Johns.  179;  Hearsey  v. 
Boyd.  7  Johns.  183;  Chestney  v.  Goon,  8  Johns. 
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150;  Straiton  v.  Herriek,  9  Johns.  856;  Stratum 
V.  Hublbel,  9  Johns.  857;  Wooiter  v.  Van  Veehten, 
10  Johns.  468;  Medford  Tump.  Corp.  v.  Torrey, 
2  PMck.  588;  Kent  v.  Newburyport  Tump.  Corp, 
4  Pick.  889. 

The  gate  was  passed  by  defendant  after  he 
had  been  refused  permission  to  pass  without 
payment  of  toll,  without  the  consent  and 
against  the  will  of  the  keeper.  It  is  not  neces- 
sary, to  bring  the  case  within  the  provision  of 
the  statute,  that  plaintiff  should  have  been  re- 
sisted by  force,  or  that  violence  should  have 
been  offered. 

Nichols  V.  Bertram,  8  Pick.  848;  Proprietors 
-of  Second  Rood  v.  Taylor,  6  N.  H.  499;  Cam- 
den, E.  dt  M.  Tump.  Co.  v.  FouiUr,  24  N.  L.  L. 
205. 

Oiiiiimere»  J.,  delivered  the  opinion  of  the 
•court: 

This  is  an  action  brought  to  recover  a  pen- 
alty alleged  to  have  been  incurred  bv  the  de- 
fendant In  refusing  to  pay  a  toll  of  five  mills 
per  mile  for  ridini?  a  bicycle  along  the  turnpike 
road  of  the  plaintiff  company  in  Gloucester 
county.  The  statute  under  which  the  action 
is  brought  is  '*An  Act  to  Incorporate  the  Glou- 
cester &  Salem  Turnpike  Company"  (Pamph. 
Laws  1851,  p.  177.)  The  8th  section  of  this 
statute  empowers  the  company  to  erect  gates 
across  its  turnpike,  "and  to  demand  and  re- 
-ceive  toll  for  traveling  eacb  mile  of  the  said  road 
not  exceeding  the  following  rates,  to  wit:  For 
•every  ciirriage,  sleigh,  or  sled  drawn  by  one 
beast,  one  cent,  for  every  additional  beast  one 
•cent.  For  ever^  horse  and  rider  or  led  horse 
or  mule,  five  mills.  For  every  dozen  of  calves, 
«heep,  or  hogs,  five  mills.  For  every  dozen  of 
horses,  mules,  or  cattle,  two  cents."  It  fur- 
ther enacted  that  **  it  shall  and  may  be  lawful 
for  the  toll-gatherers  to  stop  persons  riding, 
leading,  or  driving  any  horses,  cattle,  mules, 
•calves,  sheep,  or  hogs  or  carriages  of  burden 
or  pleasure  from  passing  through  the  said 
gates  or  turnpike  until  they  shall  have  paid  the 
toll  as  above  specified."  The  lOth  section  of 
the  act  provides  that,  'if  any  person  shall .  .  . 
forcibly  pass  such  gates  without  having  paid 
the  legal  toll  at  such  gates  or  turnpikes,  such 
person  shall  forfeit  and  pay  the  sum  of  $20, 


besides  being  subject  to  an  action  of  damages 
for  the  same  to  be  recovered  by  said  company, 
by  action  of  debt,  or  other  proper  action,  in 
any  court  of  competent  jurisdiction,  with  costs 
of  suit."  The  sole  question  presented  by  this 
demurrer  is  whether  the  plaintiff  was  entitled, 
under  the  charter  provision  above  set  out,  to 
collect  toll  from  the  defendant  for  riding  his 
bicycle  upon  its  turnpike.  The  plaintiff  in- 
sists that  a  bicycle  :is  a  carriage  by  legislative 
enactment  (8  Gen.  Stat.  p.  2940,  $570),  that  it  is 
"a  carriage  of  pleasure;"  and  that,  as  the  latter 
clause  of  the  8th  section  of  plaintiff's  charter 
authorized  its  toll  gatherers  "to  stop  persons 
drawing  carriages  of  burden  or  pleasure  un- 
til they  have  paid  the  toll,"  etc.,  the  defendant 
incurred  the  penalty  prescribed  by  the  10th  sec- 
tion of  the  charter,  by  forcibly  passing  through 
the  toll  gate  on  his  bicycle  without  having 
paid  toll.  It  is  true  that  in  this  state  bicylea 
are  carriages,  and  that  persons  riding  or  pro- 
pelling them  upon  turnpikes  or  public  roads 
are  to  observe  the  law  of  the  road  when  pass- 
ing or  being  passed  by  another  vehicle;  but 
this  does  not  necessarily  make  it  tollable.  The 
plaintiff  company  is  not  entitled  to  collect  toll 
from  every  person  traveling  upon  its  turnpike. 
Its  right  to  do  so  is  dependent  wholly  upon  the 
authority  conferred  by  its  charter,  and  its  toll 
gatherers  are  empowered  to  stop  persons  pass- 
ing through  its  gates  only  in  those  cases  in 
which  the  company  has  a  nght  to  exact  a  toll  by 
the  specific  provisions  of  that  instrument  A 
glance  at  the  schedule  contained  therein  dis- 
closes that  carriages  pt^  se  are  not  subject  to 
toll,  and  that  they  only  become  so  when 
"  drawn  by  one  or  more  beasta."  A  bicycle 
ridden  by  a  human  being  no  more  comes 
within  this  description  than  a  wheelbarrow 
drawn  by  a  man,  or  a  perambulator  pushed 
by  a  nurse  maid. 
'Bearing  in  mind  the  fundamental  rule  that 
grants  by  the  state  to  corporations  of  fran- 
chises of  this  character  are  to  be  strictly  con- 
strued, and  that  nothing  passes  thereby  except 
what  is  plainly  granted,  it  is  manifest  that  the 
plaintiff's  charter  did  not  authorize  it  to  col- 
lect the  toll  demanded  from  the  defendant,and 
that  there  must  be  judgment  on  the  demurrer. 
The  defendant  is  entitled  to  costs. 
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•CENTRAL  TRUST  COMPANY,  Appt., 
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RICHMOND,  NICHOLASVILLE.  IRVINE, 
&  BEATTYVILLE  RAILROAD  COM- 
PANY et  al. 

(31  U.  8.  App.  67S,  68  Fed.  Rep.  00, 15  C.  C.  A.  278.) 

1.  An  aerreement  by  a  eontractor  for 
payment  in  ■eenrltles  which  when  ae- 
eeptod  wonld  waive  a  lien  does  not  before 
payment  prevent  an  iDcboate  lien  under  tbe 
Kentuoky  aot  of  1888  oreatlng   mecbaolcs*  liens. 

Note.— For  payment  to  contractor  or  subcon- 
tractor as  affecdnir  tbe  lien  of    a  subordinate 
•claimant,  see  note  to  French  y.  Bauer  (N.  Y.)  20  L. 
K.A.6eO. 
41  L.  R.  A. 


but  providlngr  that  they  shall  not  attach  uoJess  a 
statement  is  furnished  for  filing  within  a  time 
specified. 

2.  The  waiver  of  a  lien  by  a  eoniraetor 
will  not  affect  enbcontractore'  liens 
under  the  Kentucky  act  of  1888,  which  ffires 
liens  to  ^'all  persons  who  perform  labor  or  fur- 
nish labor  or  materials  .  .  .  by  contract  .  .  . 
or  by  subcontract  thereunder,"  independent  of 
that  of  tbe  main  contractor. 

8.  The  time  when  the  laet  labor  wae 
performed  by  the  claimant,  and  not  by  other 
lienors,  is  that  from  which  to  compute  the  time 
for  fllinff  bis  claim  under  Kentucky  lien  act  1888, 
§  i,  requiring  a  statement  ''within  sixty  days 
after  the  last  day  of  the  last  month  in  which  any 
labor  was  performed." 

4«   A  proTision  Ibr  payment  to  a  oon- 
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tractor  in  instalments'  is  not  blndlog  oo 
subcontractors  so  as  to  affect  tbelr  lights  to  a 
Hen  under  a  statute  idvlnff  tbem  Hens  independ- 
ent of  tbat  of  the  main  contractor. 

^m  Payments  made  according  to  stipu- 
lation of  90  per  cent  of  the  estimates* 
which  are  subject  to  correction,  of  the  amount 
due  under  a  contract  to  a  subcontractor,  do  not 
absolutely  discharge  90  per  cent  of  the  liability 
for  work  done  up  to  that  time  so  as  to  prevent 
a  subcontractor's  Hen  therefor,  but  are  to  be 
applied  merely  as  partial  payments  on  what  is 
due  the  subcontractor. 

^.  Partial  payments  to  a  subcontractor 
by  the  principal  contractor  should  be  applied  on 
that  portion  of  the  claim  which  may  not  be  cor. 
ered  by  the  subcontractor's  Hen,  for^the  purpose 
of  ftxinflr  the  amount  of  the  lien. 

^7.  Claims  haTin^f  a  common  security 
^ake  pro  rata  on  their  full  amount  without 
deduction  for  payments  made  by  the  debtor  on 
account  of  his  personal  liability. 

•8.  The  distribution  amongp  subcon- 
tractors of  the  ori^nal  contract  pricot 
which  is  the  limit  of  a^gregtLte  liens* 
should  be  made  upon  the  basis  of  the  entire  Hen- 
able  claim  of  each  subcontractor,  and  pay- 
ments by  the  owner  to  each  of  them  must  be 
applied  thereon  up  to  the  amount  of  his  share 
when  made  in  the  progress  of  the  work,  although 
no  Hen  therefor  had  been  perfected. 

'9.  The  money  value  of  a  contract  for 
railroad  construction  calling  for  payment 
in  bonds  and  stock  is,  for  the  purpose  of  fixing 
the  limit  of  subcontractors'  lleos,  the  market 
▼alue  of  tbe  bonds  and  shares  when  actually 
deiirered  in  pursuance  of  tbe  contract. 

40.  The  price  for  which  railroad  bonds 
were  sold  by  a  contractor  when  in- 
dorsed by  another  railroad  company 
in  consideration  of  tbe  stock  of  the  company 
which  issued  them  is,  for  tbe  purpose  of  deter- 
jninlng  the  extent  of  subcontractors'  Hens,  to  be 
deemed  their  value  to  the  contractor,  where  he 
took  the  stock  and  bonds  in  payment,  although 
the  indorsement  was  afterwards  adjudged  to  be 
invalid  and  the  stock  had  no  market  value. 

(May  7, 189S.)* 

APPEAL  by  complainaDt  from  a  decree  of 
tbe  Circuit  Court  of  i he  United  States  for  tbe 
District  of  Kentucky  settling  tbe  priority  of 
liens  upon  a  partially  constructed  railroad  to 
foreclose  a  mortgaf^e  on  which  tbe  suit  was 
brought.     Affirmed. 

Before  Tafi  and  Lvrton,  Circuit  Judges,  and 
JSeverent,  District  Judge. 

fitatement  by  Lurton»  Circuit  Judge; 

The  questions  for  determination  arise  be- 
tween creditors  of  the  defendant  railroad  com- 
pany claiming  mechanics'  liens  for  the  con- 
struction of  its  road,  and  the  holders  of  its 
Arst-mortgage  bonds,  issued  shortly  after  its 
construction  was  begun.  The  Richmond, 
NicholasYille,  Irvine.  &  Beattyville  Railroad 
-Company,  hereafter  designateo  and  described 
as  the  "Railroad  Company,"  was  chartered  by 
ispecial  act  of  the  Kentucky  legislature,  and 
.authorized  to  construct  and  operate  a  railroad 


^Petition  for  certiorari  to  take  the  case  to  the 
8upreme  Court  of  the  United  States  denied  October 
JS6.1805. 
41  L.  R.  A. 


from  Versailles,  in  Woodford  county,  to 
Beattyville,  in  Lea  county,  Kentucky.  The 
charter  provided  that  the  company  might  pay 
for  the  construction  of  its  railroad  with  its 
own  capital  stock  and  bonds.  On  the  1st  day 
of  July.  1889,  the  railroad  company  executed 
its  first  mortgage  to  the  Central  Trust  Com- 
pany of  New  York,  as  trustee,  which  mort- 
gage recited  that  it  had  executed,  and  made 
ready  for  delivery.  2,876  bonds,  of  the  denom- 
ination of  $1,000  each,  bearing  interest  at  the 
rate  of  6  per  cent  per  annum,  payable  semi- 
annually, evidenced  bv  coupons  attached,  the 
principal  being  payable  thirty  years  afterdate. 
It  was  also  provided  that  upon  default  in  the 
payment  of  interest  for  more  than  six  months 
the  principal  sum  mentioned  in  each  of  tbe 
said  bonds  should,  at  the  option  of  the  holders 
of  a  majority  of  the  bonds,  become  due  and 
payable.  There  was  a  default  in  the  payment 
of  interest  for  more  than  six  months,  where- 
upon, at  the  request  of  a  majority  of  the 
holders  of  the  bonds,  the  trust  company  de- 
clared the  maturity  of  the  principal  thereof; 
and  this  bill  was  thereupon  filed  December  2, 
1891,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Kentucky,  for  the  purpose 
of  obtaining  a  foreclosure  thereof.  Various 
persons  and  corporations,  claiming  to  be  cred- 
itors of  the  said  railroad  company,  and  claim- 
ing to  be  entitled  to  priority  over  the  mortgage 
aforesaid,  were  made  defendants  thereto,  and 
some  of  them  have  filed  cross  bills  setting  up 
their  several  claims.  From*  the  final  decree  of 
foreclosure,  settling  the  priorities  as  between 
the  various  creditors,  appeals  have  been  pros- 
ecuted by  the  Central  Trust  Company,  and  by 
a  large  number  of  other  creditors,  claiming 
mechanics'  liens 

On  the  11th  dky  of  October,  1888,  and  prior 
to  the  execution  of  the  mortgage  aforesaid,  the 
railroad  company  entered  into  a  contract  for 
the  construction  of  its  entire  line  of  railway 
with  the  Ohio  Valley  Improvement  &  Con- 
tract Company.  That  company  was  a  Ken- 
tucky corporation,  authorized  by  its  charter  to 
construct  railroads,  and  to  receive  in  payment 
tbe  stocks  and  bonds  of  such  railroads.  By 
the  contract  mentioned,  tbe  Ohio  Valley  Im- 
provement &  Contract  Company,  hereafter 
designated  the  "Contract  Company,"  agreed  to 
procure  all  necessary  rights  of  way,  to  make 
all  surveys,  to  furnish  all  the  materials,  and  to 
build  the  entire  line  of  said  railroad,  from  Ver- 
sailles to  a  point  within  i  of  a  mile  of  Beatty- 
ville. It  also  undertook  to  pay  to  the  railroad 
company,  until  the  road  was  completed,  such 
sums  as  might  be  necessary  to  pay  the  salaries 
of  the  railroad  company's  officers,  not  exceed- 
ing $10,000  per  annum.  It  also  agreed  to 
assume  and  pay  the  debts  of  the  railroad 
company  not  exceeding  $25,000.  and  to  as- 
sume and  pay  the  interest  coupons  on  the 
mortgage  bonds  of  tbe  railroad  company  dur- 
ing the  construction  of  the  road,  and  two  semi- 
annual instalments  of  interest  thereafter  ma- 
turing. In  payment  for  all  this  the  railroad  com- 
pany agreed  to  assi^  to  the  contract  company 
bonds  of  five  counties  amounting  to  $550,000, 
to  be  delivered  to  the  contract  company  when- 
ever the  railroad  company  was  entitled  to 
receive  the  same  from  the  counties  for  con- 
struction of  tbe  road  in  accordance  with  their 
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several  subecriptioas.  The  couDties  had  sub- 
scribed, in  all,  for  $550,000  of  stock  of  the 
railroad  company,  payable  in  bonds  of  the 
respective  counties,  in  instalments,  depending 
upon  the  completion  of  the  road  to  desi^ated 
points.  The  railroad  company  further  agreed 
to  assign  and  deliver  to  the  contract  company, 
for  each  lineal  mile  of  road.  $25,000  of  its  own 
negotiable  6  per  cent  coupon  bonds,  secured  by 
a  mortgage  constituting  a  first  lien  upon  the 
entire  line  of  road  and  its  equipments;  also  to 
assign  to  the  contract  company  the  subscrip- 
tions made  by  individuals  to  the  capital  stock 
of  the  railroad  company;  also  to  issue  to 
the  contract  company,  for  each  lineal  mile 
of  road,  $25,000  of  the  paid-up  capital  stock  of 
the  company,  after  deducting  the  stock  sub- 
scribed for  by  individuals  and  counties.  It 
was  provided  in  the  contract  that  the  aforesaid 
bonds  and  shares  of  stock  should  be  issued  in 
advance,  and  placed  in  the  custody  of  the 
Louisville  Safety  Vault  &  Trust  Company,  to 
l>e  paid  over  to  the  contract  company  as  the 
work  progressed.  The  entire  line  of  road  thus 
contracted  for  was  97  miles  in  length.  Of 
this,  62  miles  were  completed.  Considerable 
proportion  of  the  remainder  was  graded,  but 
before  completion  the  contract  company  be- 
came insolvent  and  abandoned  the  work, 
whereupon  this  litigation  began.  Of  the 
$550,000  in  county  bonds  mentioned  in  the 
contract,  only  $200,000  were  earned.  The  re- 
mainder were  lost^on  account  of  the  failure  of 
the  contract  com'pany  to  finish  the  road  to 
designated  points  by  the  times  stipulated  in  the 
various  contracts  with  the  counties.  During 
the  time  of  construction  the  railroad  company 
delivered  to  the  contract  company  the  $200,000 
of  county  bonds  earned  as  aforesaid,  and  its 
first  mortgage  bonds  to  the  amount  of  $2,875,- 
000.  It  also  delivered  a  corresponding  amount 
of  its  railroad  shares  to  said  contract  company. 
The  contract  company  is  one  of  the  defendants 
to  this  litigation,  but  it  has  not  appealed  from 
the  decree  of  the  circuit  court. 

All  these  payments  were  made  to  the  con- 
tract company  on  monthly  estimates  by  the 
chief  engineer  of  the  railroad  company,  which 
estimates  included  the  work  done  ana  materi- 
als furnished  by  the  contract  company  directly 
or  through  its  various  subcontractors:  the  con- 
tract providing  for  payment  by  instalments, 
on  estimates  thus  made,  as  the  work  pro- 
gressed. A  large  part  of  the  work  done  and 
materials  furnished  was  done  or  furnished  di- 
rectly by  the  contract  company,  but  a  still 
larger  proportion  was  done  or  furnished 
throueb  the  medium  of  subcontractors  em- 
ployed by  the  principal  contractor.  These 
subcontractors  were  to  be  paid  directly  by  the 
contract  company  in  money,  on  monthly  esti- 
mates furnished  by  the  railroad  companv's 
chief  engineer,  who  was  to  give  vouchers  for 
90  per  cent  of  such  estimates,  to  be  paid  in 
cash  by  the  contract  company.  The  railroad 
company  seems  to  have  fully  complied  with 
the  terms  of  its  agreement,  and  to  have  made 
ail  pavments,  as  the  work  progressed,  which  it 
was  obligated  to  do.  The  capital  of  the  con- 
tract company  was  insufficient  to  carry  on  and 
complete  its  undertaking.  It  was  therefore 
driven  to  make  ruinous  sales  of  the  securities 
it  from  time  to  time  received  under  its  con- 
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tract,  at  prices  affected  by  the  fact  that  they 
were  the  securities  of  an  unfinished  railroad, — 
subordinate,  by  the  express  terms  of  the  Ken- 
tucky statute  giving  a  lien  to  contractors  and 
subcontractors  constructing  a  railroad,  to  the 
claims  of  ail  engaged  in  the  work  of  construc- 
tion. The  railroad  company  took  no  steps  to 
protect  itself  against  the  liens  of  subcontractors, 
and  made  no  pavments  directly  to  them.  It 
seems  to  have  willingly  met  its  obligations  to 
the  contract  company,  and  to  have  trusted  to 
its  ability  to  relieve  its  road  from  any  liens 
which  might  exist  in  favor  of  subcontractors. 
The  contract  company  had  an  independent 
capitol  of  about  $500,000.  It  added  to  this 
the  proceeds  arising  from  the  sale  of  the  rail- 
road company's  securities,  and  applied  all  in 
the  pavment  of  its  obligations.  Its  resources 
proved  insufficient.  It  was  compelled  to 
abandon  its  contract  before  completion,  leav- 
ing several  hundred  thousand  dollars  of  debts 
to  subcontractors  unpaid.  The  unpaid  sub- 
contractors were  either  made  defendants  to  the 
foreclosure  bill,  or  they  have  become  parties 
by  intervention,  and  have  asserted  liens,  under 
the  Kentucky  lien  law,  as  against  the  propertv 
of  the  railroad  company.  These  claims,  (f 
successfully  asserted,  constitute  liens  prior  to 
that  of  the  bondholders.  The  property  of  the 
railroad  company  is  confessedly  inadequate  to 
meet  both  classes  of  liens.  This  state  of  facta 
has  given  rise  to  a  much  complicated  and 
hotly -contested  series  of  litigations,  culminat- 
ing m  twelve  distinct  appeals  from  the  decree 
of  the  circuit  court  Many  of  the  appeals 
present  questions  common  to  all  the  cases. 
These  appeals  were  argued  together.  So  many 
of  the  questions  as  are  common  to  all  the  ap- 
peals, and  as  are  presented  on  the  appeal  or 
the  Central  Trust  Company,  will  be  disposed 
of  in  this  opinion,  leaving  such  questions  aa 
arise  upon  cross  appeals  of  mechanics'  lien 
creditors  to  be  disposed  of  in  another  opinion. 
The  existence  and  priority  of  the  several  liena 
claimed  in  opposition  to  the  bondholders  de- 
pend upon  a  construction  of  the  Kentucky  lien 
act  passed  in  1888,  entitled  "An  Act  to  Create 
a  Lien  on  Canals,  Railroads,  and  Other  Public 
Improvements,  in  Favor  of  Persons  Furnish- 
ing Labor  or  Materials  for  the  Construction  or 
Improvement  Thereon."  1  Ky.  (Jen.  Laws 
1887-88,  p.  99.  cbap.  1291,  being  §g  2492- 
2495,  Ky.  Stat.  1894,  revised  by  Barbour  and 
Carroll.    These  sections  are  as  follows: 

"Sec.  1.  That  all  persons  who  perform  labor 
or  who  furnish  labor,  materials,  or  teams  for 
the  construction  orlmprovement  of  any  canal, 
railroad,  turnpike,  or  other  public  improve- 
ment in  this  commonwealth,  by  contract  ex- 
press or  implied,  with  the  owner  or  ownera 
thereof,  or  by  subcontract  thereunder,  shall 
have  a  lien  thereon  and  upon  all  the  property 
and  franchises  of  the  owner  or  owners  thereof 
for  the  full  contract  price  of  such  lal)or,  ma- 
terial, and  teams  so  furnished  or  performed, 
which  said  lien  shall  be  prior  and  superior  ta< 
all  other  liens  theretofore  or  thereafter  created 
thereon. 

"Sec.  2.  The  liens  provided  for  in  the  fore- 
going section  shall  in  no  case  be  for  a  greater 
amount  in  the  aggregate  than  the  contract 
price  of  the  original  contractor,  and  should  the- 
aggregate  amount  of  liens  exceed  the  price- 
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agreed  upoD  between  the  origiDal  contractor 
and  the  owner  or  owners  of  the  canal,  railroad, 
turnpike,  or  other  improvement,  then  there 
shall  be  a  pro  rata  distribution  of  the  original 
contract  price  among  said  lienholders. 

"Sec.  3.  No  lien  provided  for  in  this  act 
shall  attach  unless  the  person  who  performs  the 
labor  or  furnishes  the  labor,  material,  or  teams, 
shall  within  sixty  days  after  the  last  day  of 
the  last  month  in  which  any  labor  was  per* 
formed,  or  materials  or  teams  were  furnished, 
file  in  the  county  clerk's  office  of  each  county 
in  which  the  labor  was  performed  or  materials 
or  teams  were  furnished,  a  statement  in  writing, 
verified  by  affidavit,  setting  forth  the  amount 
due  therefor,  and  for  which  the  lien  is  claimed, 
and  the  name  of  the  canal,  railroad,  turnpike, 
or  other  public  improvement  upon  which  it  is 
claimed.  Said  claim  shall  be  filed  and  in- 
dorsed by  the  clerk  of  the  court,  giving  the 
date  of  its  filing.  The  clerk  shall  also  make 
an  abstract  and  entry  thereof,  as  now  provided 
by  law  in  case  of  mechanics'  liens,  and  in 
the  same  book  used  for  that  purpose,  and 
shall  make  proper  index  thereof.  For  his 
services  the  clerk  shall  be  paid  %\  by  the  party 
filing  the  claim,  which  may  be  recovered  by 
the  latter  from  the  owner  or  owners  of  the 
canal,  railroad,  or  other  improvements  as  costs. 

*'Sec.  4.  Liens  acquired  under  this  act  shall 
be  enforced  by  proper  proceedings  in  equity, 
to  which  other  lienholders  shall  be  made  par- 
ties; but  such  proceedings  must  be  begun 
within  one  year  from  the  filing  of  the  claim  in 
the  county  clerk's  office,  as  required  by  the  8d 
section  of  this  act." 

Mmrs.  A.  E.  Richards,  J.  B.  Baskin, 
tmd  Butler,  Stillman,   ft  Hubbard  for 

Central  Trust  Co. 

Messrs.  W.  A.  Sudduth  and  H.  L.  Stone 
for  Richmond  &  Irvine  Const.  Co. 

Mr.  Ernest  Macpherson, Jjwith  Messrs, 
Sryan,  Bacon,  and  G.  6.  Gilbert,  for 
-John  Jditchell  &  Co. 

Mr.  St.  John  Boyle  for  Louisville  Trust 
Co. 

Mr.  Matthew  O'Doherty  for  D.  Shana- 
han  &  Co. 

Mr,  Alexander  P.  Humphrey  for  D. 
Shanahan  i&Co.,  J.  W.  Walker,  and  the  Shif- 
fler  Bridge  Co. 

Messrs,  Pirtle  ft  Trabue,  for  John  Mac- 
Leod, Dickason  «&  Crawford,  M.  A.  Sullivan, 
€i  al, 

Lurton,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 
The  first  question  presented  upon  the  appeal  of 
the  Central  Trust  Company  involves  the  exist- 
-ence  of  a  mechanic's  lien  in  favor  of  any  of  the 
subcontractors.  The  contention  of  the  trust 
company  is  that  the  contract  company  agreed  to 
accept  for  its  work  bonds  constitutmg  a  first 
lien  upon  the  same  property,  and  maturing 
thirty  years  from  their  date,  and  thereby 
waived  any  mechanic's  lien  in  its  favor,  and 
that  subcontractors  are  bound  by  the  waiver, 
And  cannot  assert  any  lien  in  consequence.  It 
may  be  admitted  that  lien  laws  do  not,  in  gen 
•erai,  create  a  lien  in  favor  of  one  who  accepts 
in  full  a  different  security  at  the  time  the  con- 
tract or  agreement  is  made,  or  who  has  en- 
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tered  into  any  other  agreement  which  mani- 
festly indicates  a  clear  purpose  and  intention  to 
waive  the  benefit  of  the  statutory  lien.  A  con- 
tract for  a  security  which  is  inconsistent  with 
the  intention  that  a  mechanic's  lien  should 
exist  will  be  held,  generally,  as  a  waiver  of  the 
statutory  lien;  but  it  is  clearly  well  settled  that 
though  the  owner  obligate  himself  to  give  a 
security  inconsistent  with  the  intention  that  a 
mechanic's  lien  should  exist,  or  where  the 
contract  is  to  pay  in  land,  or  other  specific 
article  of  property,  yet  if  the  owner  fail  to 
fulfil  the  agreement  for  such  mode  of  pay- 
ment, or  for  different  security,  it  will  not  be 
taken  as  an  agreement  to  waive  the  mechanic's 
lien  in  case  payment  is  not  made  in  the  man- 
ner provided  for,  or  the  security  is  not  given 
according  to  the  obligation  of  the  owner. 
Grant  v.  Strong,  18  Wall.  623,  21  L.  ed. 
869;  Reiley  v.  Ward,  4  G.  Greene,  22;  Mc- 
Murray  v.  Brown,  91  U.  S.  257,  23  L.  ed. 
821.  "If  the  labor  has  been  performed,  or 
the  materials  furnished,  no  matter  in  what 
the  owner  agreed  to  pay,  if  he  has  not' 
paid  in  any  way,  the  laborer  or  mechanic 
has  a  right  to  resort  to  the  security  provided 
by  law,  unless  the  rights  of  third  persons  inter- 
vene before  he  gives  the  required  notice.  .  .  . 
Liens  of  the  kind,  except  where  the  statute 
otherwise  provides,  arise  by  operation  of  law, 
independent  of  the  express  terms  of  the  con- 
tract, in  case  the  stipulated  labor  is  performed, 
or  the  promised  materials  are  furnished;  the 
principle  being,  that  the  parties  are  supposed 
to  contract  on  the  basis  that  if  the  stipulated 
labor  is  performed,  or  the  promised  materials 
are  furnished,  the  laborer  or  materialman  is 
entitled  to  the  lien  which  the  law  affords,  pro- 
vided he  gives  the  required  notice  within  the 
specified  time."  MeMurray  v.  Brown,  91  U.  8. 
266,  28  L.  ed.  324;  Chicago  &  A,  R,  Co.  v. 
Union  BoUingmill  Co.  109  [J.  S.  702,  721,  722; 
27  L.  ed.  1081,  1088;  Van  Stone  v.  StiUwell  A 
B.  Mfg.  Co.  142  U.  S.  186,  35  L.  ed  964.  It 
may  be  admitted  that  the  agreement  of  the 
contract  company  to  accept,  in  payment  for 
work  and  materials,  the  bonds  of  the  company, 
secured  by  a  first  mortgage,  and  payable  in 
thirty  years,  and  the  shares  of  the  capital  stock 
of  the  company,  was  an  agreement  to  take  a 
security,  which,  when  actually  accepted,  would 
be  inconsistent  with  the  retention  of  a  me- 
chanic's lien.  And  it  may  be  conceded  that, 
to  the  extent  that  payment  was  made  and  ac- 
cepted in  bonds  and  shares,  the  debt  for  work 
and  materials  was  satisfied,  and  the  mechanic's 
lien  waived.  It  is  very  clear,  however,  that 
under  the  Kentucky  statute  a  lien  is  originated 
with  the  beginning  of  the  work,  or  the  delivery 
of  the  materials  The  provision  in  the  8d  sec- 
tion of  the  act  that  no  lien  "shall  attach  unless 
the  person  who  performs  the  labor  or  furnishes 
the  labor,  material,  or  teams,  shall  within  sixty 
days  after  the  last  day  of  the  last  month  in 
which  any  labor  was  performed,  or  materials 
or  teams  were  furnished,"  furnish  a  state- 
ment in  writing,  etc.,  and  file  the  same  with 
the  clerk  of  the  county  court, — is  not  in  conflict 
with  this  view.  This  filing  of  the  claim  is 
necessary  to  the  continuance  and  perfection  of 
the  lien.  If  this  is  not  the  meaning,  and  the 
lien  has  its  inception  when  the  work  has  been 
completed  and  the  claim  filed,  then  the  con. 
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tractor  would  have  do  protection  against  a 
bona  fide  purchaser  who  bought  or  fixed  a  lien 
before  the  statutory  registration.  The  lien, 
under  such  statutes,  has  been  uniformly  held 
to  begin  with  the  delivery  of  materials,  or  the 
beginning  of  the  work.  It  is  not  a  lien  origi- 
nating in  a  contract  for  a  lien,  but  arises  out 
of  the  statute,  independent  of  any  agreement 
for  a  lien,  and  is  based  upon  the  equity  of  pay- 
ing for  work  done  or  materials  delivered.  It 
is  an  incipient  or  inchoate  lien  until  it  is  com- 
pleted or  perfected  by  compliance  with  the 
statute,  and  is  lost  utterly  if  those  acts  re- 
quired for  its  completion  be  not  done  within 
the  time  and  in  the  manner  required  by  the 
statute.  Thus,  although  the  contract  com- 
pany had  a  contract  for  payment  in  such  se- 
curities, which,  when  accepted,  would  be  in- 
consistent with  the  retention  of  a  statutory 
lien,  yet  it  had  an  inchoate  lien  from  the  time 
it  began  work  or  the  delivery  of  material, 
which  inchoate  lien  was  only  waived  when  the 
railroad  company  complied  with  its  agree- 
ment, and  gave  the  security  or  made  the  pay- 
ment contracted  for.  But,  independently  of 
the  existence  of  an  incipient  or  perfected  lien 
in  favor  of  the  contract  company,  we  are  quite 
agreed  that  a  subcontractor  in  the  first  degree 
is  given  a  direct  lien  under  this  statute.  It  is 
difficult  as  observed  by  counsel,  to  add  any- 
thing by  way  of  argument  which  will  make 
this  contention  any  more  obvious  than  is  Ap- 
parent from  the  plain  language  of  the  statute. 
The  1st  section  of  the  act  gives  the  lien  to  "all 
persons  who  perform  or  who  furnish  labor, 
materials,  or  teams,  ...  by  contract,  ex- 
press or  implied,  with  the  owner  ...  or 
by  subcontract  thereunder."  The  clear  pur- 
pose of  the  Kentucky  statute  was  to  make  the 
liens  of  the  contractor  and  subcontractor  inde- 
pendent direct  liens,  the  latter  limited  only  by 
the  amount  of  the  original  contract  price.  The 
lien  of  the  subcontractor  does  not  spring  out 
of  the  lien  of  the  contractor;  is  not  derived 
therefrom,  or  subordinate  thereto.  The  ag- 
gregate of  all  the  liens  is  not  to  exceed  the 
contract  price  agreed  to  be  paid  'by  the  owner, 
but  this  limitation  concerns,  not  the  fact  of  a 
lien,  but  the  extent  thereof.  Being  a  direct 
lien,  its  existence  does  not  depend  upon  the  ex- 
istence or  nonexistence  of  a  contractor's  lien, 
and  the  waiver  of  a  lien  by  a  contractor  will 
not  affect  the  subcontractor's  lien. 

Opinions  of  other  courts,  construing  other 
statutes,  are  of  little  importance,  without  a 
careful  comparison  of  the  statute  in  question 
with  that  construed.  But  upon  this  question, 
as  to  whether  a  subcontractor  has  a  direct  lien, 
the  case  of  Oreen  v.  Williams,  reported  in  92 
Tenn.  220,  19  L.  R.  A.  478,  is  in  point,  for  the 
reason  that  the  Tennessee  statute  gives  a  lien 
to  the  contractor,  and  everv  person  "employed" 
by  the  contractor,  to  worlc  on  the  building  or 
to  **furnish  .  .  .  materials."  Laws  1846-6, 
p.  186,  chap.  118,  §  2,  the  Tennessee  supreme 
court,  in  the  case  cited,  said  that  "the  lien  of  a 
furnisher  of  materials  is  distinct,  and  inde- 
pendent of  that  of  the  original  contractor. 
The  statute  gives  the  lien  to  several  classes  of 
persons,  and  the  lien  of  each  dependsr  upon  the 
statute,  and  is  not  derived  from  the  ri^ht.  or 
dependent  upon  the  existence  or  nonexistence 
of  the  lien,  of  any  other.  The  contractor  may , 
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by  contract  or  conduct,  waive  or  estop  him- 
self. But  his  subcontractor  may  nevertheless 
bring  himself  within  the  protection  of  the  stat- 
ute, and  independently  assert  a  lien  for  his- 
work  or  materials." 

The  language  of  the  Kentucky  act  is  that 
**all  persons  who  perform  labor  or  who  fur- 
nish .  .  .  materials,  ...  by  contract 
express  or  implied  with  the  owner  or  owners- 
thereof,  or  by  subcontract,  thereunder.  shaU- 
have  a  lien  thereon."  As  to  what  is  meant  by 
"subcontract  thereunder,"  the  learned  dis- 
trict judge  very  aptly  observed:  "The  words- 
'by  subcontract  thereunder'  could  not  be  in- 
tended to  make  the  lien  of  subcontractor  » 
subrogated  one,  taking  simply  the  place  of  the- 
contractor,  since,  if  such  was  the  intention  and 
meaning,  the  limitation  of  the  liens  to  the  orig- 
inal contract  price  would  be  without  meaning, 
as,  without  this  limitation,  neither  the  orijdnal 
contractor,  nor  those  subrogated  to  his  lien, 
could  claim  a  lien  for  labor  and  material  fur- 
nished undec  a  contract,  beyond  the  contract 
price  of  that  contract.  I  have  heretofore  con- 
strued those  words  as  limiting  the  person  who- 
could  obtain  a  subcontractor's  lien." 

2.  The  contention  that  the  lien  claims  reg- 
istered in  the  county  clerk's  office  before  the- 
final  completion  or  abandonment  of  the  work 
by  the  contractor  or  subcontractor  last  en- 
gaged upon  the  work  were  prematurely  filed, 
and  that,  therefore,  no  lien  has  been  perfected, 
is  not  based  upon  a  reasonable  construction  of 
the  statute.  The  act  requires  that  a  lienor 
"shall  within  sixty  davs  after  the  last  day  of 
the  last  month  in  which  any  labor  was  per- 
formed, or  materials  or  teams  were  furnished, 
.  .  .  file  a  statement  in  writing,  verified  by 
affidavit,  setting  forth  the  amount  due  there- 
for, and  for  which  the  lien  is  claimed:    .     . 

Said  claim  shall  be  filed  and  indorsed  by 
the  clerk  of  the  court,  giving  the  date  of  i£» 
filing."  Bv  §  4  it  is  required  that  the  lien  thaa 
asserted  shall  be  enforced  by  a  suit  in  equity, 
to  which  other  lienors  are  parties,  by  proceed- 
ings begun  within  one  year  from  the  filins:  of 
the  claim  in  the  county  clerk's  office.  In  view 
of  the  limitation  upon  the  aggregate  amount 
of  liens  enforceable  against  an  owner  who  has- 
a  contract  for  the  whole  work,  and  of  the  pro- 
vision that  if  the  liens  exceed  the  contract  price- 
the  original  contract  price  shall  be  distributed 
pro  rata  among  such  lienors,  it  is  evident  that 
all  lienors  should  be  parties  to  any  suit  of  the 
kind,  where,  by  reason  of  the  excess  of  liens- 
over  the  contract  price,  a  pro  rata  distribution 
must  be  made.  Indeed,  the  statute  expressly 
requires  only  what  a  court  of  equity,  under 
such  circumstances,  would  order.  But  this 
does  not,  in  itself,  conflict  with  the  other  pro- 
vision, which  seems  to  contemplate  that  the- 
person  doing  or  furnishing  the  labor,  materials, 
or  teams  is  required  to  file  his  claim  within 
sixty  days  after  he  has  completed  his  work  or 
furnished  his  materials.  The  language,  "due 
therefor,  and  for  which  the  lien  is  claimed," 
refers  to  the  statement  of  the  labor  that  was 
performed  or  materials  or  teams  that  were 
furnished,  which  was  the  subject- matter  of  tbe- 
statement  to  be  filed  in  the  county  clerk's  of- 
fice of  each  county  in  which  the  labor  was  so> 
performed  or  the  materials  so  furnished.  The 
word  "therefor"  cannot  refer  to  the  last  labor 
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that  was  performed,  or  the  last  materials  that 
were  furDished,  by  some  otber  person.  The 
construction  placed  upon  the  statute  by  the 
district  judge,  by  which  each  claimant  is  re- 
quired to  file  his  claim  within  sixty  days  after 
the  last  day  of  the  last  month  in  which  he  per- 
formed any  labor,  or  furnished  any  materials, 
meets  with  our  approval.  The  inconvenience 
of  having  the  final  decree  postponed  until  all 
lienors  can  be  brought  before  the  court  who 
bad  subcontracts  under  the  original  contractor, 
is  not  so  great  as  to  leave  purchasers  and  credit- 
ors indefinitely  unadvised  as  to  the  existence 
of  liens  for  work  done  and  materials  furnished 
until  the  last  work  had  been  done  or  the  last 
materials  furnished  under  a  contract  for  the 
construction  of  an  entire  railroad.  The  object 
of  filing  the  claim  is  to  give  notice,  not  only  to 
the  owner,  but  to  others  interested;  and  It 
seems  very  unreasonable  to  construe  the  statute 
so  as  to  authorize  the  filing  of  such  notice  only 
after  completion  of  the  entire  work,  or  a  final 
abandonment  of  the  contractor's  obligation. 

3.  As  we  have  before  stated,  the  contract  be- 
tween the  contract  company  and  the  railroad 
company  obligated  the  latter  to  pay  the  former, 
as  the  work  progressed,  on  monthly  estimates 
embracing  all  work  done  or  materials  furnished 
under  the  contract.  The  railroad  company 
did  make  payments  accordingly,  on  estimates 
which  embraced  all  work  done  and  materials 
furnished,  whether  by  the  contract  company 
directly,  or  through  its  subcontractors.  The 
insistence  of  the  appellant  is  that  the  subcon- 
tractors must  be  taken  to  have  entered  upon 
their  several  subcontracts  with  reference  to  the 
obligation  of  the  railroad  company  to  pay  on 
monthly  estimates,  as  the  work  progressed, 
and  therefore  to  be  bound  by  all  paj^ments 
thus  made  under  the  contract.  This  might  be 
80,  if  the  subcontractors'  lien  was  a  derivative 
one,  and  subordinate  to  the  lien  of  the  princi- 
pal contractor.  When  the  railroad  company 
made  the  contract  for  the  construction  of  its 
entire  road,  it  did  so  in  the  face  of  the  fact  that 
the  contractor  might  sublet  the  work,  and  that, 
if  it  did  so,  each  subcontractor  would  be  en- 
titled, under  the  law,  to  a  lien  which  could 
only  be  discharged  by  the  payment  to  such 
subcontractors  of  an  equitable  proportion  of 
the  original  contract  price.  This  statute  was 
as  much  a  part  of  the  original  contract  as  if  it 
had  been  written  therein.  Under  the  plain  and 
explict  provision  of  the  statute,  there  was  no 
way  for  the  railroad  company  to  protect  itself 
against  the  liens  of  subcontractors  but  by  so 
distributing  the  contract  price  between  all  who 
should  contribute  to  the  work  of  construction 
as  that  each  incipent  lienor  should  receive  from 
it  his  pro  rata  of  the  contract  price.  An 
agreement  to  pay  to  the  contractor  this  con- 
tract price  in  instalments,  as  the  work  pro- 
gressed, was  an  agreement  inconsistent  with 
self- protection.  If  an  owner,  in  the  face  of 
such  a  statute,  obligates  himself  to  make  pay- 
ments in  advance,  or  in  instalments,  as  the 
work  progresses,  he  cannot  complain  if  the  ef- 
fect of  his  own  agreement  is  to  leave  him  un- 
protected against  the  possible  defaults  of  the 
contractor  in  paying  subcontractors.  We  do 
not  think  that  the  effect  of  the  statute  is  to 
suspend  the  owner's  contract,  as  to  the  time 
and  mode  of  paying  the  original  contractor. 
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If  he  has  made  a  foolish  contract,  it  is  never- 
theless a  valid  one;  and  if  he  cannot  get  relief 
through  an  equitable  injunction,  in  case  sub- 
contracts are  made,  but  is  forced  to  carry  out 
his  agreement,  he  has  no  one  to  blame  for  his 
folly  in  making  a  contract  prejudicial  to  his- 
own  interests,  m  case  subcontracts  are  left  un- 
paid. From  this  it  must  follow  that  the  fact 
that  payments  had  been  made  to  the  contract 
companv,  in  excess  of  its  pro  rata  proportion, 
for  work  and  labor  done  or  materials  furnished 
by  it,  is  no  answer  to  the  independent  liens  of 
subcontractors  whose  obligations  have  not  been 
discharged  by  the  contract  company.  2  J  ones. 
Liens,  2d  ed.  g§  1804.  1805.  What  the  effect 
would  be  if  the  principal  contractor  had  made 
payments  to  his  subcontractors  through  orders- 
made  on  the  owner,  it  is  unnecessary  for  us  to 
say,  for  no  such  question  arises  in  this  case. 
Payments  made  by  the  owner  direct  to  a  sub- 
contractor in  discharge  of  the  subcontractor's 
claim  and  lien  would,  of  course,  operate  as  in- 
tended by  the  parties,  and  reduce  to  that  ex- 
tent the  liability  of  the  property  for  mechanics'^ 
liens,  provided  such  payments  were  not  in  ex- 
cess of  the  pro  rata  part  of  the  contract  price 
due  to  such  subcontractor.  So,  also,  it  may 
be  conceded  that  if  the  subcontractor  expressly 
or  impliedly  agreed  that  the  contract  price 
might  be  paid  to  the  principal  contractor,  and 
undertook,  expressly  or  impliedly,  to  look  to* 
the  principal  contractor  alone,  such  conduct 
would  operate  as  an  estoppel,  and  prevent  the 
enforcement  of  any  lien  by  the  subcontractor. 
This  case  is,  however,  free  from  all  circum- 
stances indicating  any  agreement,  express  or 
implied,  that  the  contract  price  might  be  paid  to 
the  principal  contractor,  and  that  such  payment 
should  operate  as  a  discharge,  ^0  tanto,  of  the 
subcontractor's  lien.  There  is  nothing  to  in- 
dicate that  in  any  way  the  principal  contractor 
received  any  part  of  the  contract  price  as  the 
agent  of  the  subcontractors.  The  subcontract- 
ors were  in  the  situation  of  a  creditor  having 
two  securities.  The  principal  contractor  was 
primarily  liable  for  the  whole  amount  of  their 
claims.  And,  in  addition,  they  had  a  lien  upon 
the  owner's  property  for  a  proportionate  part 
of  each  claim  against  the  contractor.  Pay- 
ments made  by  the  principal  contractor  to  a. 
subcontractor  would  primarily  be  payments  in 
discharge  of  the  personal  obligation  of  the 
principal  contractor,  and  therefore  applicable 
to  that  part  of  the  subcontractor's  claim  in  ex- 
cess of  his  lien  against  the  owner.  This  was- 
the  rule  of  distribution  and  application  of  pay- 
ment adopted  by  the  district  judffe  who  heard 
this  case  in  the  circuit  court.  We  have  given, 
additional  consideration  to  the  argument  pre- 
sented here  by  the  Central  Trust  Company, 
that  partial  payments  made  from  time  to  time 
by  the  principal  contractor  upon  monthly  esti- 
mates of  work  or  materials  done  or  furnished 
by  the  subcontractors  should  operate  as  an  ab- 
solute discharge  of  so  much  of  the  claims  of 
the  subcontractors  as  was  embraced  within  the 
estimate  paid,  in  full  or  in  part.  This  ques- 
tion arises  upon  evidence  that  monthly  esti- 
mates were  made  by  the  railroad  company's 
chief  engineer  of  work  done  or  materials  fur- 
nished by  subcontractors,  and  that  the  con- 
tractor, in  very  many  instances,  paid  on  such, 
estimates  90  per  cent  of  the  amount  thus  esti- 
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mated.  Upon  these  facts,  counsel  contend 
that  the  payments  thus  made  by  the  contractor 
operated  to  absolutely  discharge  90  per  cent  of 
the  entire  work  done  and  materials  furnished 
during  the  given  motfth.  This  overlooks  the 
fact  that  the  subcontractor's  contracts  were 
entire  contracts.  They  were  contracts  to  do 
so  much  work  and  furnish  so  much  material 
for  a  given  sum  of  money,  and  that  these 
monthly  payments  as  the  work  progressed 
were  upon  estimates  subject  to  correction. 
The  learned  district  judge  was  right  in  hold- 
ing that  payments  made  upon  such  estimates 
were,  in  the  last  analysis,  but  partial  payments 
upon  sums  due  or  to  become  due  upon  the  sub- 
contractor's entire  contracts,  and  that  as  a  par- 
tial payment  made  by  the  contractor,  who  was 
personally  obligated  to  pay  the  whole  of  the 
sum,  it  should  be  properly  treated  as  a  pay- 
ment upon  that  proportion  of  the  subcontract- 
ors' claims  in  excess  of  that  secured  by  the 
lien.  The  same  result  will  be  brought  about 
upon  another  theory,  which  is  that,  where  the 
aggregate  of  the  liens  is  for  a  sum  in  excess  of 
the  original  contract  price,  each  lienor  is  en 
titled,  under  the  statute,  to  only  a  proportion- 
ate part  of  the  contract  price,  and  to  a  pro  rata 
interest  in  the  common  security,  and  that  he 
would  be  entitled,  when  he  came  to  assert  bis 
claim  against  the  common  security,  to  obtain 
that  'fTo  rata  upon  the  basis  of  his  entire  claim, 
and  not  upon  the  basis  of  the  balance  due  after 
crediting  his  claim  with  payments  made  by 
the  principal  contractor  on  account  of  his  per- 
sonal liability.  Chemical  Nat.  Bank  v.  Arm- 
str<mg,  16  U.  8.  App.  466,  59  Fed.  Rep.  879,  8 
C.  C.  A.  155,  28  L.  R.  A.  281.  Thus  con- 
strued, it  must  follow  that  the  distribution  of 
the  original  contract  price  should  be  made 
upon  the  basis  of  the  entire  lienable  claim  of 
each  subcontractor  to  the  work  of  construc- 
tion. If  the  railroad  company  pays  out  the 
contract  price  before  the  work  is  completed  or 
finally  abandoned,  then  its  liability  to  con- 
tractors or  subcontractors  left  with  unpaid 
claims  will  be  ascertained  by  an  appraisement 
of  the  entire  original  contract  price  among  the 
several  persons  who  did  work  or  furnished 
materials  on  the  basis  of  the  cost  of  the  work. 
To  limit  this  distribution  to  those  claims  which 
were  perfected  by  the  statutory  notice  would 
be  unjust  to  the  owner,  who  had  a  right  to  dis- 
tribute the  contract  price  during  the  progress 
of  the  work.  If.  by  premature  distribution, 
-one  incipient  lienor  is  paid  more  than  his  pro- 
portion, the  owner  will  suffer  the  loss,  and  be 
remitted  to  his  remedy  against  the  original 
contractor.  To  require  the  contract  price  to 
be  distributed  alone  among  those  who  Anally 
perfected  their  claims,  and  upon  the  basis  of 
the  amount  of  the  claims  shown  by  the  com- 
pleted liens,  would  do  great  injustice,  and  de 
prive  the  owner  of  the  right  to  distribute  the 
contract  price  among  contributors  to  the  work 
as  it  progressed.  The  fact  that  some  of  the 
subcontractors  have  been  ptOd  a  larger  per 
cent  of  their  claims  by  the  principal  contractor 
than  others  is  an  advantage  of  which  they 
should  not  be  deprived.  If  any  part  of  their 
claims  remains  unpaid,  they  will  be  entitled  to 
ahare  in  the  common  security  ratably.  That 
some  of  the  subcontractors  revived  some 
•of  the  bonds  paid  by  the  railroad  company 
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to  the  principal  contractor,  and  that  others 
received  the  proceeds  derived  from  sales  of 
such  bonds  by  the  contractor,  cannot  affect 
the  rule  of  distribution.  The  bonds  were  paid 
to  the  contract  company  as  an  absolute  pay- 
ment, and  became  the  property  of  that  com- 
pany, to  do  with  as  it  saw  fit.  The  contract 
company  was  absolutely  liable  to  each  subcon- 
tractor for  the  full  amount  of  the  price  agreed 
to  be  paid  under  the  subcontracts.  The  ag- 
gregate sums  thus  due  to  subcontractors 
very  much  exceeded  the  original  contract 
price.  Payments  made  by  the  contract  com- 
pany were  most  often  made  from  a  common 
fund,  arising  in  part  from  the  capital  of  that 
company,  and  in  part  from  proceeds  of  sales  of 
bonds  received  from  the  railroad  company; 
other  payments  were  made  on  the  check  of  the 
company  against  a  fund  traceable  wholly  to 
proceeds  of  sales  of  such  bonds;  and,  in  still 
other  cases,  partial  payments  were  made  in 
such  bonds  at  an  agreed  cash  valuation.  But 
all  these  payments  were  made,  without  regard 
to  the  source  from  which  the  fund  or  property 
came,  upon  the  direct,  personal,  pecuniary  ob- 
ligation of  that  company  to  its  subcontractors, 
and  in  reduction  of  that  acknowledged  liability 
between  debtor  and  creditor.  The  first  effect 
of  these  payments  was  to  reduce  the  personal 
and  primary  liability  ot  the  payor.  The  sec- 
ond and  indirect  effect  was  to  relieve  the 
property  of  the  railroad  company,  in  so  far 
as  such  payments,  on  proper  application, 
might  discharge  the  independent  liens  of  the 
subcontractors.  If  the  subcontractors  took  pay 
in  bonds  at  an  agreed  value,  instead  of  money, 
it  ought  not  to  operate  as  a  discharge  of  their 
licLS  to  any  greater  extent  than  a  like  pay- 
ment in  money.  If  we  are  right  in  holding 
that  a  partial  payment  in  money  by  the  con- 
tract company,  upon  its  own  absolute  obli- 
gation, would  not  operate  to  de*eat  or  re- 
lease the  direct  liens  of  the  subcontractors 
to  a  ratable  proportion  of  the  common  secu- 
rity for  any  balance  left  unpaid,  then  it 
must  follow,  in  the  absence  of  an  agree- 
ment to  the  contrary,  that  it  is  immaterial 
whether  such  payment  was  made  in  bonds  or 
money,  and  immaterial  to  inquire  as  to  the 
origin  of  the  contract  company's  title.  The 
decree  declaring  the  liability  of  the  railroad 
company  proceeded  upon  the  basis  we  have 
indicated,  and  meets  our  approval. 

4.  The  next  objection  to  the  decree  pre- 
sented by  the  Central  Trust  Company  is  as  to 
the  method  adopted  for  the  ascertainment  of 
the  contract  price  agreed  to  be  paid  by  the 
railroad  company  to  the  contract  company. 
Appellant  insists  that  it  was  the  duty  of  the 
railroad  company  to  withhold  the  payment  of 
any  pari  of  the  contract  price  until  all  the 
work  contracted  for  by  the  principal  contractor 
or  by  subcontractors  had  been  finished,  and 
all  hens  ascertained  and  perfected;  iUsi  at 
that  time  only  the  contract  price  should  have 
been  ascertained,  and  distributed  among  all 
the  persons  entitled  to  share  therein.  This 
suggestion  is  based  upon  the  peculiar  facts  of 
this  case.  The  contract  price  was  payable  in 
bonds  and  shares  of  stock,  and  not  in  money. 
As  between  the  principal  contractor  and  the 
railroad  company,  the  latter  was  obliged  to 
pay  this  contract   price   only  in  bonds  and 
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stock.  It  was  also  obligated  to  make  these 
payments  on  estimates,  as  the  work  progressed. 
This  the  railroad  company  did,  and  paid  to  the 
contract  company,  from  time  to  time,  as  the 
work  progressed,  every  dollar  that  it  was  obli- 
gated to  pay.  These  bonds  were  converted 
mto  money  by  the  contract  company,  as  re- 
ceived, and  the  proceeds  of  such  sales  were 
the  principal  source  from  which  the  contract 
company  made  its  partial  payments  to  its  sub- 
contractors. The  price  of  these  bonds  varied. 
Those  first  delivered  are  shown  to  have  sold  as 
high  as  90  cents  on  the  dollar,  but  from  that 
time  thev  declined  in  market  value.  Some 
were  sold  for  60  cents,  some  for  40  cents,  some 
for  30  cents;  and  after  a  receiver  was  ap- 
pointed in  this  case,  and  these  mechanics'  liens 
were  asserted,  the  market  value  of  the  bonds 
had  declined  to  from  12  to  17  cents  on  the  dol- 
lar. Now  the  contention  of  the  trust  company 
is  that  the  money  value  of  the  price  to  be  paid 
by  the  railroad  company  should  have  been  as- 
certained when  the  work  was  fioally  com- 
pleted or  abandoned.  This  contention  would 
operate  to  reduce  the  money  value  of  its  con- 
tract to  a  comparativelv  insignificant  sum. 
The  position  is  inequitable,  unjust,  and  legally 
unsound.  The  railroad  company  had  placed 
itself  in  a  position  where  it  was  obligated  to 
pay  out  these  securities  to  the  contract  com- 
pany from  time  to  time.  The  statute,  as  we 
have  before  said,  placed  it  under  the  obligation 
to  see  that  the  contract  price  was  ratably  dis- 
tributed among  all  persons  who  contributed  to 
the  building  of  the  railroad  or  the  furnishing 
of  materials.  If,  its  own  contract  was  incon- 
sistent with  its  protection  against  the  independ- 
ent liens  of  subcontractors,  undischarged  by  a 
proper  application  of  the  contract  price  by  the 
contractor  in  discharge  of  subcontractors' 
claims,  it  did  not  operate  to  destroy  the  con- 
tract, or  to  suspend  its  liability  thereunder.  It 
is  perhaps  true  that  it  might  have  resorted  to  a 
court  of  equity,  and  have  brought  the  con- 
tractor and  subcontractors  before  the  court, 
and  compelled  a  distribution  of  the  contract 
price  ratably  among  all  the  lienholders,  or 
have  obtained  other  equitable  interference,  by 
way  of  an  injunction  prohibiting  the  contract 
company  from  subletting  any  of  its  work  un- 
less it  should  give  a  bond  for  the  protection  of 
the  owner  against  subcontractors  and  their 
liens.  If  the  railroad  company  chose  not  to 
avail  itself  of  possible  equitable  assistance,  it 
had  the  right  to  go  ahead  and  pay  the  contract 
price  into  the  hands  of  the  contractor,  as  it  had 
agreed  to  do,  and  take  the  risk  of  liability  to 
subcontractors  whose  claims  should  be  left  un- 
paid. Now,  this  is  exactly  what  the  railroad 
company  did.  If  the  contract  price  had  been 
payable  in  money,  instead  of  bonds  and  stocks, 
no  such  question  as  this  would  have  been  ma- 
terial, but  inasmuch  as  the  sul>con tractors'  liens 
are  independent,  and  inasmuch  as  their  con- 
tracts with  the  principal  contractor  were  for 
money,  it  follows  that  the  subcontractors'  liens 
operated  as  a  security  for  the  payment  of  the 
money;  and  it  is  no  answer  for  the  railroad 
company  to  say  that  it  contracted  to  pay  for 
the  building  of  its  road  in  land  or  bonds  or 
shares,  and  that  therefore  their  liens  are  dis- 
chargeable by  lands  or  bonds  or  shares.  That 
would  be  BO  if  the  subcontractors'  liens  were 
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by  way  of  subrogation.  It  would  be  so  if  the 
subcontractors  were  limited  to  the  amount  due 
by  the  owner  to  the  contractor  at  the  time 
their  liens  were  acquired.  But  the  lien  of  the 
subcontractor,  being  an  independent,  direct' 
lien,  is  a  lien  for  the  security  of  the  money  due 
on  his  contract  with  the  principal  contractor. 
It  therefore  becomes  essential  that  the  money 
value  of  the  contract  price  to  be  paid  by  the 
owner  shall  be  ascertained.  The  subcontractor 
is  bound  by  that  contract  price,  for  the  statute 
provides  that  the  aggregate  amount  of  the 
liens  shall  not  exceed  the  original  contract 
price.  The  method  adopted  by  the  circuit 
court  was  to  ascertain  the  market  value  of  the 
bonds  and  shares  at  the  time  they  were  actu- 
ally delivered  by  the  railroad  company  to  the 
contract  company  in  pursuance  of  the  contract 
between  them.  That  method,  we  think,  was 
the  proper  one,  and  did  no  injustice  to  any  of 
the  parties  concerned. 

The  insistence  of  the  appellees  below,  and 
again  presented  by  their  several  cross  appeals, 
was,  that  the  contract  price  was  $50,000  per 
lineal  mile,  plus  the  various  county  aid  bonds. 
This  contention  rests  upon  the  assumption  that 
for  the  construction  of  the  railroad,  and  for 
the  other  expenditures  to  be  made  by  the  con- 
tract company,  it  agreed  to  pay  $50,000  per 
lineal  mile,  in  money,  or  at  its  election,  in  its 
bonds  and  shares.  This  assumption  is  radi- 
cally erroneous.  The  contract  fixed  no  money 
value  whatever.  It  provided  that  "in  pay- 
ment for  this  work  thus  to  be  done,  and  the 
expenditures  to  be  made,  the  railroad  company 
agrees  to  sign  and  deliver  to  the  contract  com- 
pany the  following  named  securities,  to  wit." 
This  is  followed  by  a  detailed  statement  of  the 
securities  to  be  delivered  in  payment.  By  the 
third  paragraph  it  was  provided  that  payment 
should  be  made  in  monthly  instalments,*as  the 
work  progressed.  By  the  fourth  paragraph 
the  railroad  company  agreed  to  deposit  these 
securities  as  soon  as  practicable,  with  the 
Louisville  Safety- Vault  &  Trust  Company,  as 
trustee  under  this  agreement.  The  fifth  para- 
graph provides  the  method  of  ascertaining, 
from  time  to  time,  the  payments  due  to  the 
contract  company,  by  prescribing  that  the 
chief  engineer  shall  from  month  to  month 
certify  in  writing  **what  proportion  the  work 
done,  and  material  furnished  .  .  .  bear  to  the 
total  expenditures  and  cost  of  the  railroad  and 
equipments,  when  completed  according  to  this 
contract,  as  same  may  be  estimated  by  said 
engineer,  and  the  amount  payable  on  account 
thereof  to  said  contract  companv,  and  there- 
upon the  amount  so  certified  shall  become  im- 
mediately payable  by  the  railroad  company  to 
the  contract  com pany . "  The  si xth  paragraph, 
which  gave  to  the  company  an  option  to  pay 
in  money,  was  in  these  words: 

"Par.  6.  As  the  several  instalments  of  money 
shall  become  due  to  the  contract  company  un- 
der this  agreement  as  above  provided,  it  shall 
be  the  duty  of  the  railroad  company  to  pay  the 
same  in  money,  or  to  give  to  the  trustee  an 
order  for  a  deifvery  to  the  contract  company, 
or  its  order,  of  the  securities  deposited  with  it 
as  above  provided,  equal  in  amount,  at  their 
par  value,  to  the  amount  of  such  instalment, 
as  fixed  by  the  certificate  of  the  engineer.  If 
the  railroad  company  should  pay  any  such 
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instalments  in  money,  it  may.  upon  deposit- 
ing with  tbe  trustee  the  receipt  of  the  con- 
tract company  therefor,  withdraw  from  the 
hands  of  the  trustee  an  equal  amount,  at  par. 
of  the  bonds  and  capital  stock  of  tbe  railroad 
company,  such  withdrawal  to  be  in  equal  pro- 
portion of  each.  If  payment  be  made  in  se- 
curities, instead  of  money,  tbe  contract  com- 
pany shall  be  entitled  to  receive  mo  rata  pay- 
ments in  the  stocks  and  bonds  of  the  railroad 
company,  after  deducting  tbe  amounts  paid  in 
county  bonds,  as  provided  in  clause  1,  1  2,  of 
this  contract." 

It  is  difficult  to  draw  an  inference  that  the 
company  was  to  pay  at  the  rate  of  $50,000  per 
mile  in  the  event  it  elected  to  pay  in  money  in 
place  of  securities.  The  estimates  of  the  engi> 
neer  were  to  be  based  on  the  proportion  of  the 
work  done  to  the  whole  (amount  to  be  done. 
Thus,  if  the  estimates  showed  that  10  per  cent 
of  the  whole  work  had  been  done  and  materials 
furnished,  then  10  per  cent  of  the  securities 
had  been  earned,  and  were  deliverable.  It  is 
not  within  the  bounds  of  reason  that  these  se- 
curities were*  estimated  at  their  par  value,  or 
that  if,  for  any  reason,  the  company  had  re- 
fused to  deliver  them,  a  money  Judgment 
equal  to  the  par  of  the  stocks  and  bonds  would 
have  been  recoverable.  But,  however  this 
may  be,  tbe  railroad  company  did  deliver  these 
stocks  and  bonds  as  they  were  earned;  and 
this,  as  we  have  already  seen,  it  had  a  right  to 
do.  The  legal  proposition  that  where  a  prom- 
ise is  in  the  alternative,  to  pay  in  money  or  in 
property,  the  promisor  has  an  election  either 
to  pay  in  money  or  the  equivalent,  and  that,  if 
he  fail  to  pay  in  property  on  the  day  of  pay- 
ment, the  right  of  election  is  gone,  and  the 
promisee  entitled  to  payment  in  money,  is  not 
applicable,  upon  the  facts  of  this  case.  To  be 
applicable,  there  must  be  a  promise  to  pay  a 
definite  sum  of  money,  or  its  equivalent  in 
property,  and  there  must  be  a  failure  to  pay 
according  to  tbe  contract.  Neither  essential 
is  found  here.  No  contractual  relation  existed 
between  the  railroad  company  and  the  sub- 
contractors. It  was  under  no  promise  to  pay 
them  anything.  It  is  true  that  the^  had  a  di- 
rect, statutory  lien  to  secure  them  in  the  pay- 
ment by  the  contractor  of  tbe  sums  due  under 
their  several  subcontracts,  and  it  is  also  true 
that  they  have  been  allowed  money  decrees 
against  an  owner  who  had  a  contract  to  pay 
only  in  property.  But  this  is  because  the 
property  has  been  paid  over  to  the  principal 
contractor,  thus  entitling  them  to  a  decree  for 
a  proportionate  part  of  the  value  of  the  prop- 
erty. That  value  was  properly  ascertained 
when  the  master  reported  its  cash  value  when 
paid  and  delivered  to  the  contract  company. 
The  amount  to  be  paid  in  bonds  and  stocks  for 
each  lineal  mile  was  manifestly  not  intended 
as  the  measure  of  a  mone^r  price  to  be  paid,  or 
of  a  money  indebtedness  in  case  of  a  default 
in  the  delivery  of  the  securities.  The  price  to 
be  paid  for  the  work  was  fixed  with  reference 
to  the  speculative  value  of  the  securities  in 
which  it  was  to  be  paid,  and  it  would  be  gross 
injustice  to  hold  that  a  price  so  pavable 
furnished  the  measure  of  a  money  indebtedness. 
In  Cleveland  &  P.  R,  Co,  v.  Kelley^  5  Ohio  St. 
180,  the  agreement  was  that  75  per  cent  of  the 
price  of  construction  should  be  paid  in  money, 
41L.R.A. 


and  25  per  cent  in  the  stock  of  the  company. 
The  railroad  company  made  default  in  deliv- 
ery of  the  stock,  and  was  held  to  have  lost  the 
right  to  pay  in  stock.  But  upon  a  full  consid- 
eration of  the  contract  the  Ohio  court  held  that 
the  price  was  a  stock  price,  and  not  a  money 
price,  and  the  price,  as  payable  in  stock,  was 
not,  in  the  contemplation  of  the  parties,  a 
monev  indebtedness,  and  that  it  would  be  a 
manifest  injustice  to  give  the  contractors,  in 
cash,  what  was  measured  by  payment  in  specu- 
lative stock.  Tbe  court  thereupon  held  that 
the  market  value  of  the  stock  was  the  measure 
of  recovery.  The  cases  of  Moore  v,  Hudson 
River  R,  Co.  12  Barb.  156,  &nd*Farks  v.  Mar- 
s/tall, 10  Ind.  21,  are  to  the  same  effect 

5.  Appellant's  tenth  assignment  of  error  is 
based  upon  the  action  of  the  court  in  overrul- 
ing its  twenty- ninth  exception  to  the  report  of 
Special  Master  Du  Relle.  That  exception  was 
in  these  words: 

"Because  the  master  valued  $652,000  of 
bonds  issued  by  the  Richmond,  Nicholasville, 
Irvine,  &  Beattyville  Railroad  Company,  and 
afterwards  indorsed  by  the  Louisville,  New 
Albany,  &  Chicago  Railway  Co.  at  90  cents  on 
the  dollar,  being  the  amount  at  which  they 
sold  after  such  indorsement,  instead  of  valuing 
the  said  bonds  at  the  sum  they  were  worth  at 
the  time  they  were  received  by  the  Ohio  Val- 
ley Improvement  &  Contract  Company  with- 
out said  indorsement." 

The  contract  company  entered  into  an  agree- 
ment with  the  Louisville,  New  Albany,  &  Chi- 
cago Railway  Company,  a  corporation  of  In- 
diana, by  which  the  latter,  in  consideration  of 
the  transfer  to  it  of  a  controlling  interest  in 
the  stock  of  tbe  Richmond,  Nicholasville, 
Irvine,  &  Beattyville  Railroad  Company, agreed 
to  indorse  the  bonds  of  the  latter  company, 
when  delivered  to  the  contract  company.  The 
last-named  railroad  company  is  not  shown  to 
have  had  anything  to  do  with  this  arrange- 
ment, the  consideration  for  the  indorsement 
proceeding  wholly  from  the  contract  company. 
Bonds  to  the  amount  of  several  hundred  thous- 
and dollars  were  accordingly  indorsed  and  sold 
before  any  question  was  made  as  to  the  validity 
of  the  indorsement.  The  master,  in  ascertain- 
ing the  value  of  the  contract  price  to  be  paid 
for  construction,  attached  no  value  to  the  slock 
of  the  railroad  company,  except  in  so  far  as 
that  stock  bad  been  used  to  enhance  the  value 
of  the  bonds,  as  furnishing  a  consideration  in- 
ducing the  Indiana  Railroad  Company  to  in- 
dorse the  bonds  of  the  Kentucky  Railroad 
Company.  We  are  unable  to  see  any  injustice 
in  this.  While  tbe  stock  had  no  definite 
market  value  in  money,  yet  a  controlling  in- 
terest did  have  value  sufficient  to  procure  an 
indorsement  on  the  bonds  in  which  the  re- 
mainder of  tbe  price  of  construction  was  to  be 
paid.  If  tbat  indorsement  enhanced  the 
market  value  of  those  bonds,  tbat  enhancement 
furnished  a  reasonably  fair  measure  of  the 
value  of  the  shares  which  were  part  of  the  con- 
tract price.  Before  all  the  bonds  had  been  in- 
dorsed, and  before  most  of  them  indorsed  had 
been  sold,  the  act  of  the  Indiana  Railroad 
Company  in  undertaking  to  indorse  the  bonds 
of  another  railroad  corporation  was,  in  a 
judicial  proceeding  instituted  by  the  Indiana 
Company  against  the  contract  company  and 
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other  holders  of  indorsed  bonds,  declared  null 
and  void  as  ultra  tires.  This  decision  operated 
to  deprive  the  contract  company  of  anj  bene- 
fit from  such  indorsement  on  unsold  bonds, 
but  it  did  not  rob  it  of  the  benefit  already  re- 
alized through  the  enhanced  value  of  such 
bonds  as  had  been  sold  theretofore.  To  the 
extent  of  this  benefit,  it  had  been  able  to  re- 


alize value  from  the  shares  of  stock,  and 
this  enhanced  value  of  the  bonds  actually  sold 
TV  as  a  fair  measure  of  the  value  of  that  part  of 
the  price  of  construction  paid  in  shares. 

Costs  of  appeal  will  be  paid  out  of  the  fund 
arising  from  the  sale  of  the  railroad. 

Affirmed,  ^. 


CALIFORNIA  SUPREME  COURT. 


Mary  I.  BERLINER,  AppL, 

V. 

TRAVELERS'  INSURANCE  COMPANY, 
Respt. 


(.. 


.Cal.. 


.) 


I.  A  proviso  exemptiii^  an  acciileat  in- 
saranee  company  ftrom  liability  for 
injuries  to  a  person  *in  or  co  any  such  convey- 
ance not  provided  fortbe  transportation  of  pas- 
seDgrers"  does  not  iDClude  injuries  received  by  a 
pafeenger  wbile  on  a  locomotive  of  a  passenger 
train  at  the  invitation  of  a  railroad  official. 

8.  A  person  insured  by  an  accident 
policy  in  a  preferred  class  as  a  miningr 
expert  is  not,  while  riding  as  a  passenger  on  a 
railroad  locomotive,  within  a  proviso  reducing 
the  amount  of  insurance  if  be  is  injured  'Mo  any 
occupation  or  exposure  classed  .  .  .  as  more 
hazardous  than  that  here  given." 

8.  A  passeng^er  does  not,  by  riding  on 
a  railroad  eng^e  by  invitation  of  an 
officer  of  the  road»  lose  his  character  as  a 
passenger  within  the  meaning  of  an  accident 
policy  which  doubles  the  amount  of  insurance  in 
case  of  injury  to  a  passenger  ^in  any  passenger 
conveyance  using  steam,"  etc. 

(July  18, 1888.) 

APPEAL  by  plain liflf  from  a  judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  granting  a  nonsuit  in 
an  action  brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  under  a  policy  of 
accident  insurance.     Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  Daniel  Titus,  for  appellant: 

Whether  the  insured  met  his  death  while 
riding  on  the  engine  was  a  question  of  fact  for 
the  jury,  and  not  of  law  for  the  court 

AniJiony  v.  Mercantile  Mut.  Acci.  Asso,  162 
11  ass.  854,  26  L.  R.  A.  406. 

Where  Gkorge  Berliner  was  at  the  time  of 
the  accident,  and  whether  voluntarily  expos- 
ing himself  to  "unnecessary  danger,"  and 
whether  **in  or  on  a  conveyance  using  steam 
as  a  motive  power  and  not  provided  for  the 
transportation  of  passengers,"  were  one  and 
all  questions  of  fact  for  the  jury,  and  not  of 
law  for  the  court. 

Travellers'  Ins.  Co,  v.  Seaver,  19  Wall.  544, 
22  L.  ed.  158:  Lake  Shore  d  M.  S.  R,  Co,  v. 
Brown,  128  111.  162;  Wagner  v.  Missouri  P,  R, 


Go,  97  Mo.  622,  3  L.  R.  A.  156;  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  808. 

In  the  construction  of  insurance  policies  all 
language  used  in  the  policy  which  limits  the 
liability  of  the  company  is  taken  most  strongly 
against  the  insurer  and  liberally  in  favor  of  the 
insured. 

Manufacturer^  Aeci,  Indemnity  Co.  v.  Dor- 
pan,  16  U.  8.  App.  290.  58  Fed.  Rep.  956,  22  L. 
R.  A.  620,  7  C.  C.  A.  581;  Equitable  Aeci,  Ins. 
Co,  V.  Osborn,  90  Ala.  207,  13  L.  R.  A.  267; 
Burkhard  v.  Travellers'  Ins.  Co,  102  Pa.  266. 
48  Am.  Rep.  205;  McQlinehey  v.  Fidelity  &  0. 
Co.  80  Me.  251;  Barrow  v.  Family  Fund  Soc, 
116  N.  Y.  537,  6  L.  R  A.  495. 

The  construction  of  a  policy  of  insurance 
must  always  be  in  favor  of  upholding  the  con- 
tract. 

Mc, Master  v.  Insurance  Co.  of  N,  A.  55  N. 
Y.  222,  14  Am.  Rep.  289;  Coyne  v.  Weaver,  84 
N.  Y.  386;  Hoffman  v.  .^na  F,  Ins.  Co.  82 
N.  Y.  405,  88  Am.  Dec.  387;  Healey  v.  Mu- 
tual Acci.  Asso.  138  111.  556,  9  L.  R.  A.  871; 
Union  Mut,  Aed.  Asso,  v.  Frokard,  38  III. 
App.  183;  Fittonv,  Ins,  Co,  17  C.  B.  N.  8.  122; 
Accident  Ins,  Co,  v.  Crandal,  120  U.  8.  527- 
688,  80  L.  ed.  740-743;  United  States  Mut, 
Aeci,  As9o,  v.  Newmany  84  Va.  52;  Healey  v. 
Mutual  Acci.  Asso,  188  111.  556.  9  L.  R.  A.  371. 

As  the  train  on  which  Berliner  was  riding 
was  a  passenger  conveyance  the  policy  does 
not  exclude  him  from  being  in  or  on  any  part 
of  it. 

Southard  v.  Railway  Pass.  Assur,  Co.  34 
Conn.  574;  Marx  v.  Traveler^  Ins.  Co.  89  Fed. 
Rep.  321;  Travelers'  Ins.  Co.  v.  Mitchell,  47  U. 
8.  App.  260.  78 Fed.  Rep.  766,  24  C.  C.  A.  805; 
2  May.  Inn.  2d  ed.  §  515. 

Negligence  on  the  part  of  the  insured  is  no 
defense  unless  made  so  by  the  terms  of  the 
policy. 

Wilson  V.  Northwestern  Mut.  Acci,  Asso,  53 
Minn.  479;  Champlin  v.  Railway  Pass,  Assur, 
Co.  6  Lans.  72;  Niblack,  Ben.  8oc.  §  866;  2 
May,  Ins.  3d  ed.  §§  409,  530. 

The  engine  was  a  part  of  the  passenger  con- 
veyance. The  train  was  a  passenger  train  and 
no  part  of  it  was  excepted  from  the  provisions 
of  the  policy. 

2  May,  Ins.  2d  ed.  §§  526.  527,  529;  Brown 
V.  Railway  Pass.  Assur.  Co.  45  Mo.  221. 

The  question  whether  there  was  a  voluntary 
exposure  to  unnecessary  danger  is  always  one 
of  fact  for  the  jury. 

Tratelleri^  Ins.    Co.  v.  Seaxer,  19  Wall.  544. 


Note.— For  Injury  while  engaged  in  employment  l  Acci.  Co.  (Micb.)  40  L.  R.  A.  440;  also  Standard  Life 
more  bazardous  than  that  for  which  a  person  is  in-    &  Acci.  Ids.  Ck>.  v.  ICarroU  (C.  C.  App.  3d  C.)  anie^ 
Bured,  see  also  Johnson  v.  London  Guarantee  & '  194. 
41  L.  K.  A. 
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22  L.  ed.  158;  1  Am.  &  Eng.  Enc.  Law,  2ded. 
p.  808;  Manufacturer^  Acd,  Indemnity  Co.  v. 
Dargan,  16  C.  S.  App.  290,  58  Fed.  Rep.  946, 
22  L.  R  A.  620,  7  C.  C.  A.  588;  Anthony  v. 
Mercantile  Mut.  Aeei.  As9o,  162  Mass.  854.  26 L. 
R  A.  406;  Burkhardy.  Tratellen'  Ins.  Co,  102 
Pa.  262.  48  Am.  Rep.  207. 

Meure,  OIney  &  Olney,  for  respoDdeDt: 

The  contract  in  suit  restricts  the  insured, 
ex  vi  termini,  unless  he  is  a  railway  employee, 
from  going  upon  those  portions  of  the  train 
not  intend^  for  bis  accomodation. 

Pacifc  Mut.  L:  Ins.  Co.  y.  Hmoell,  13  Ind. 
App.  519;  Piper  v.  Mercantile  Mut.  Acei.  Asso, 
161  Mass.  589;  Trateler^  Ine.  Co.  v.  Snowden, 
45  Neb.  249. 

The  United  States  circuit  court  of  appeals 
for  the  eighth  circuit  takes  exactly  the  oppo- 
site view  to  that  of  the  learned  commissioner 
in  this  case. 

.^tna  L.  Ins.  Co.  v.  Vandecar,  57  U.  S. 
App.  446,  86  Fed.  Rep.  282. 

Haynes*  C,  filed  the  following  opinion: 
Action  upon  a  policy  insuring  George  Ber- 
liner, the  husband  of  plaintiff,  against  death 
caused  by  accident.  At  the  conclusion  of 
plaintiff's  evidence,  defendant  moved  for  a 
noDsuit.  The  motion  was  granted,  and,  from 
the  judgment  entered  thereon,  the  plaintiff  ap- 
peals. 

Said  policy  insured  said  Berliner  against 
loss  of  time  resulting  from  bodily  injuries 
effected  through  external,  violent,  and  acci- 
dental means,  and  classifies  the  injuries  and 
Uie  compensation  for  loss  of  time.  It  then 
provides:  *'(e)  Or  if  death  results  from  such 
injuries  alone  within  ninety  days  will  pay 
$10,000  to  Mary  I.  Berliner,  his  wife,  if  sur- 
viving; in  event  of  her  prior  death,  to  the  legal 
representatives  or  assigns  of  insured,  (f.)  If 
such  injuries  are  sustained  while  riding  as  a 
passenger  in  any  passenger  conveyance  using 
steam,  cable,  or  electricity  as  a  motive  power, 
the  amount  to  be  paid  shall  be  double  the  sum 
above  specified:  provided,  if  insured  is  injured 
in  any  occupation  or  expoi>ure  classed  by  this 
company  as  more  hazardous  than  that  here 
given  [that  of  mining  expert],  his  insurance 
shall  be  only  for  such  sums  as  the  premium 
paid  by  him  will  purchase  at  the  rates  fixed  for 
such  increased  hazard."  The  policy  then  pro- 
ceeds to  qualify  its  liability  by  specifying  what 
is  not  covered  by  it,  as  follows:  **  This  insur- 
ance does  not  cover  disappearance  .  .  .  nor  ac- 
cident nor  death.  . .  resultingwbolly  or  partly, 
directly  or  indirectly,from  any  of  the  following 
causes,  or  while  so  engaged  or  affected:  Dis- 
ease or  bodily  infirmity;*  .  .  .  violating  law; 
voluntary  exposure  to  unnecessary  danger; .  .  . 
entering  or  trying  to  enter  or  leave  a  moving 
conveyance  using  steam  as  a  motive  power 
(except  cable  and  electric  street  cars),  being  in 
or  on  any  such  conveyance  not  provided  for 
transportation  of  passengers,  or  on  a  railway 
bridge  or  roadbed  (railway  employees  ex- 
cepted)." The  insured  received  injuries  in  a 
railway  accident  in  Mexico,  from  which  he 
died  four  days  afterwards.  The  only  evidence 
as  to  the  circumstances  connected  with  the  ac- 
cident was  the  testimony  of  8.  W.  Ferguson, 
who  accompanied  Mr.  Berliner  to  Mexico,  and 
was  traveling  with  him  at  the  time  of  the  ac- 
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cident.  The  witness  and  Mr.  Berliner  were  in- 
vited by  the  superintendent  of  the  railroad  to 
go  from  the  city  of  Mexico  to  Pueblo,  and  re- 
turn. Mr.  Cokefield,  superintendent  of  motive 
power  on  that  road,  an  old  acquaintance  of 
Mr.  Berliner,  was  with  the  party.  On  the  re- 
turn trip  the  train  consisted  of  a  locomotive, 
a  baggage  car,  and  three  or  four  passenger 
cars,  and  the  superintendent's  car,  which  was 
at  the  rear  end  of  the  train.  While  at  a  sta- 
tion, Mr.  Cokefield  invited  Mr.  Berliner  to  go 
with  him  to  the  engine,  that  he  might  better 
see  the  country,  and  they  started  towards  the 
engine,  and  the  witness  returned  to  the  super- 
intendent's car.  In  going  down  the  grade,  the 
train  acquired  a  great  velocity,  and  leaving 
the  track  was  wrecked.  The  engineer,  fire- 
man, and  conductor  were  killed,  and  he 
thought,  about  a  half  a  dozen  of  the  passengers. 
He  found  Mr.  Berliner  in  the  wreck  of  the  en- 
gine, near  the  fire  box,  and  burned  by  escaping 
steam,  and  believed  Berliner  was  on  the  engine 
at  the  time  of  the  accident.  On  cross  exami- 
nation he  testified  that  he  advised  Mr.  Berliner 
not  to  go  on  the  engine,  that  he  would  get  his 
clothes  dirty,  that  he  could  see  as  well  from 
the  car,  andi  that  he  thought  it  was  not  a  safe 
place,  but  that  he  might  or  might  not  have 
used  the  word  **safe,"  that  the  conversation 
was  jocular, but  he  desired  to  detain  him.  The 
foregoing  is  the  substance  of  the  testimony  re- 
lating to  the  accident. 

The  ground  of  the  motion  for  a  nonsuit  was. 
"  that  the  contract  itself  did  not  provide  for 
the  death  of  a  party  by  an  accident  while  riding 
upon  a  locomotive,  but  only  in  a  conveyance 
intended  for  passengers."  Assuming  that  Mr. 
Berliner  was  upon  the  engine  at  the  time  of  the 
accident.— and  we  think  the  court  might  prop- 
erly find  that  he  was— defendant's  contention 
is  that  Mr.  Berliner  was  at  the  time  of  the  ac- 
cident on  **a  conveyance  not  provided  for  the 
transportation  of  passengers,"  and  that,  there- 
fore the  defendant  is  not  liable,  while  appel- 
lant contends  that  the  train  on  which  the 
insured  was  riding  was  a  regular  passenger 
train  composed  of  a  locomotive  and  cars,  and 
formed  a  conveyance  for  the  transportation  of 
passengers,  and  that  the  policy  did  not  exclude 
him  from  any  part  of  it.  It  is  well  settled 
that  policies  of  insurance  should  be  liberally 
construed  in  favor  of  the  insured;  that,  where 
its  terms  permit  of  more  than  one  construc- 
tion, that  will  be  adopted  which  suppprts  its 
validitv.  In  Equitable  Acei.  Ins.  Co.  v.  Os- 
bom,  90  Ala.  201,  207,  13  L.  R.  A.  267.  it  was 
said:  "  Exceptions  of  this  kind  are  construed 
most  strongly  against  the  insurer,  and  liberally 
in  favor  of  the  insured.  This  is  now  the  set- 
tled rule  for  construing  all  kinds  of  insurance 
policies,  rendered  necessary,  especially  in  mod- 
ern limes,  to  circumvent  the  ingenuity  of  in- 
surance companies  in  so  framing  contracts  of 
this  kind  as  to  make  the  exceptions  unfairly 
devour  the  whole  policy."  In  Accident  Ins. 
Co.  V.  Crandai,  120  U.  S.  527.  SOL.  ed.  740,  it 
was  held  that  "a  policy  of  insurance  against 
*  bodily  injuries,  effected  through  external, 
accidental,  and  violent  means,'  and  occasion- 
ing death  or  complete  disability  to  do  business; 
and  providing  that  '  this  insurance  shall  not 
extend  to  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  bodily  infir- 
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mities  or  disease,  or  by  suicide,  or  self  inflicted 
injuries/  covers  a  death  by  hanring  one's  self 
while  insane."  It  was  there  said  that  "the  in- 
sane suicide  no  more  dies  by  his  own  hand 
than  the  suicide  by  mistake  or  accident,"  and 
that  the  words  "bodily  infirmities  or  disease" 
do  not  include  insanity,  and  that  it  is '  *the 
fundamental  rule  of  interpretation  that  policies 
of  insurance  are  to  be  construed  most  strongly 
against  the  insurers  who  frame  tbem."  To 
this  we  may  add  that  the  general  rule  is  that 
exceptions  and  conditions  are  to  be  construed 
strictly  against  the  party  in  whose  favor  they 
are  made.  In  a  New  York  case  it  was  said: 
**  It  has  become  a  rule  of  law  that  if  it  be  left 
in  doubt  whether  words  of  the  contract  were 
used  in  an  enlarged  or  a  restricted  sense,  other 
things  being  equal,  the  construction  will  be 
adopted  which  is  most  beneficial  to  the  prom- 
isee." Barrow  v.  Family  Fund  Soc.  116  N.Y. 
537,  6  L.  R.  A.  4»5.  In  Healey  v.  Mtttual 
Add.  As9o.  138  111.  556,  9  L.  R.  A.  871,  it  was 
held  that  a  death  caused  by  accidentally  tak- 
ing and  drinking  poison  is  a  death  produced 
by  bodily  injuries  received  through  external, 
violent,  and  accidental  means.  Many  other 
cases  might  be  cited  illustrating  and  applying 
the  rule  of  construction  above  stated,  but  the 
rule  is  so  well  settled  that  we  deem  it  unnec- 
essary. 

The  policy  here  in  question,  though  of  a 
preferred  class,  was  not  special,  covering  only 
accidents  to  the  insured  while  engaged  in  a 
designated  employment,  pursuit,  occupation, 
or  situation,  but  covered  any  possible  accident 
which  might  happen  to  anyone  under  any  or 
all  circumstances,  provided  it  did  not  fall 
within  an  exception  expressed  in  the  policy. 
The  term  *'  conveyance  "  applies  as  well  to  the 
means  of  transporting  freight  as  of  passengers, 
and  in  the  clause  exempting  the  insdrance 
company  from  liability  for  accidents  occurring 
in**  entering  or  trying  to  enter  or  leave  a  mov- 
ing conveyance  using  steam  as  a  motive  power" 
is  so  applied;  while  the  clause  here  under  con- 
sideration distinguishes  a  "conveyance  pro- 
vided for  the  transportation  of  passengers" 
from  those  used  for  the  transportation  of 
freight.  Neither  clause  specifies  railroad 
trains,  and  each  includes  as  clearly  vessels  pro- 
pelled by  steam.  If  the  insured  had  met  with 
an  accident  upon  a  passenger  steamer  instead 
of  a  railroad  train,  upon  what  part  of  the  ves- 
sel must  he  have  been  at  the  time  of  the  ac- 
cident to  be  within  the  protection  of  his  pol- 
icy? Must  he  be  seated  in  the  cabin  or  occupy 
a  stateroom?  The  policy  does  not  say  so.  It 
restricts  him  to  no  part  of  the  vessel,  and 
therefore,  if  the  insurance  company  sought  to 
escape  liability  by  showing  that  at  the  time  of 
the  accident  he  was  not  in  the  cabin  or  a  state 
room,  it  must  import  into  the  contract  a  quali- 
fication or  provision  which  is  not  expressed  or 
even  implied.  That  the  locomotive  is  part  of 
the  "conveyance"' provided  for  the  transporta- 
tion of  passengers  upon  a  railroad  is  not  dis- 
puted. If  the  deceased  had  been  killed  in  try- 
ing to  enter  or  leave  the  engine  of  a  freight 
train,  the  defendant  here  would  hardly  con- 
cede its  liability  upon  the  ground  that  it  was 
no  part  of  "  a  moving  conveyance,"  and  there- 
fore not  within  the  clause  exempting  it  from 
liability.  Upon  the  theory  that  the  engine  is 
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not  part  of  the  conveyance,  it  would  follow 
that,  if  A  were  killed^in  attempting  to  get  on  a 
car  of  a  moving  passenger  train,  the  insurance 
company  would  not  be  liable,  while  if  B  were 
killed  in  attempting  to  get  upon  the  engine  of 
the  same  train  at  the  same  moment  the  in- 
surer would  be  liable.  If  it  had  been  intended 
to  restrict  the  insured  to  any  particular  part  of 
of  the  conveyance,  apt  words  to  express  such 
intention  could  have  been  readily  found  and 
used;  as.  for  example,  in  UuU  v.  Equitable 
Aeci.  Asso.  41  Minn.  232,  the  policy  contained 
the  following  provision:  "Standing,  being,  or 
riding  upon  the  platform  of  moving  railway 
coaches  (other  than  street  cars),  or  riding  in 
any  other  place  not  provided  for  the  trans- 
portation of  passengers,  ...  are  hazards  not 
contemplated  or  covered  by  this  certificate." 
The  same  provision  is  found  in  the  policy  con- 
sidered in  Anthony  v.  Mercantile  Mut.  Acei. 
Amo.  162  Mass.  854,  26  L.  R.  A.  406;  and  a 
similar  provision  is  found  in  apglicy  issued  by 
still  another  company.  See  Sawtelle  v.  Rail- 
way Pass.  Assur  Co,  15  Blatchf.  216.  That 
"a  conveyance  using  steam  as  a  motive  power" 
includes  railroad  trains  cannot  be  controverted. 
If,  then,  we  insert  "railroad  trains"  for  or  in- 
stead of  "conveyance,"  the  meaning  becomes 
clear.  Thus,  "enteringortryingtoenter  or  leave 
a  moving  railroad  tram  (except  cable  and  elec- 
tric street  cars),  being  in  or  on  any  such  moving 
railroad  train  not  provided  for  transportation 
of  passengers,  or  on  a  railroad  bridge  or  road- 
bed (railway  employees  excepted)."  Thus 
paraphrased,  the  only  distinction  made  is  in 
the  character  of  the  trains,  and  not  as  to  dif- 
ferent parts  of  the  train.  In  the  first  clause  in 
regard  to  entering  or  leaving  trains,  all  trains 
are  included;  while,  under  the  second  clause, 
passenger  trains  are  distinguished  from  freight, 
repair,  wrecking,  and  other  trains  "not  pro- 
vided for  the  transportation  of  passengers." 
These  exceptions,  therefore,  literally  inter- 
preted, have  no  application  or  reference  to  pas- 
sengers or  passenger  trains  except  as  to  entering 
or  trying  to  enter  or  leave,  any  train,  whatever 
its  character,  while  in  motion;  and  therefore 
some  term  or  condition  not  expressed  in  the 
policy  must  be  imported  into  it  to  work  a  for- 
feiture and  relieve  the  defendant  from  liability, 
and  that  is  not  permissible. 

It  follows  from  this  conclusion  that  plaintiff's 
right  to  recover  under  clause  (e)  or  (f)  of  the 
policy  is  clear,  unless  such  right  is  barred  by 
No.  1  of  the  provisos.  That  proviso  is  as  fol- 
lows: "If  insured  is  injured  in  any  occupa- 
tion or  exposure  classed  by  this  company  as 
more  hazardous  than  that  here  given,  his  in- 
surance shall  be  only  for  such  sums  as  the  pre- 
miums paid  by  him  will  purchase  at  the  rates 
fixed  for  such  increased  hazard."  In  &one  v. 
United  States  Casualty  Co.  34  N.  J.  L.  875,  a 
similar  provision  in  an  accident  policy  was  con- 
sidered. It  was  there  said:  "The  injuries  ex- 
cluded from  the  compensation  of  the  policy  are 
described  as  those  that  are  'received  in  any 
employment,  or  by  any  exposure  either  more 
hazardous  in  itself,  or  classified  by  the  com- 
pany as  more  hazardous.'  These  terms,  liter- 
ally rendered,  require  that  the  assured,  to  come 
within  their  effect,  must,  at  the  time  of  the  in- 
jury, be  in  an  employment  more  dangerous 
than  his  own.    The  language  has  respect  to 
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emplcymeDts,  and  not  to  individual  acts.  It 
is  true  that  a  certain  degree  of  ambiguity  is  in- 
troduced by  the  expression  *other  exposure'; 
but,  loolcing  at  the  body  of  the  policy,  wc  find 
these  terms  used  in  the  sense  of  the  risks  aris^ 
ing  from  a  business  or  occupation.  By  adher- 
ing to  the  literal  signification  of  the  terms  em- 
ployed, these  indorsements  prefixed  to  the  sev- 
eral classes  of  employments  lose  all  force  as  in- 
dependent stipulations,  and  serve  the  simple 
purpose  of  graduating  such  employments  for 
the  service  of  that  provision  of  that  policy 
which  prohibits  the  assured  from  passing,  at 
his  own  option,  from  one  business  to  another. 
Understood  in  this  view,  they  are  properly  a 
part  of  the  classifications;  but,  if  they  are  to 
be  received  as  containing  new  terms  of  the 
contract,  they  are  entirely  out  of  place.  If 
the  company  intended  to  say  to  the  assured 
that  if  he  did  any  act  which  did  not  strictly 
belone  to  his  own  occupation,  but  was  em- 
braced more  properly  in  some  other  business, 
and  if  thereby  any  harm  to  him  accidentally 
resulted,  that  in  such  event  he  could  claim 
nothing  under  his  policy,  it  was  easy  for  them 
to  do  so  in  plain  language.  ...  A  quali- 
fication ...  so  restrictive  of  the  rights  of 
the  party  insured  ought  not  to  be  admitted 
unless  the  terms  of  this  indorsement  will  bear 
no  other  rational  interpretation."  In  that  case 
the  occupation  of  the  insured  was  stated  to  be 
that  of  a  teacher.  While  unemployed,  he  was 
superintending  the  erection  of  a  building  for 
himself,  and  fell  from  the  building  by  the 
breaking  of  a  joist,  and  was  killed,  and  the 
judgment  against  the  company  was  afllrmed. 
In  the  case  at  bar  the  policy  did  not  provide 
that  it  covered  only  those  accidents  which 
might  occur  to  the  insured  while  actually  en- 
gaged in  the  direct  duties  of  a  mining  expert, 
but  covered  all  accidents  not  excluded  by  the 
terms  of  the  policy,  the  occupation  being  in- 
serted only  to  show  that  it  was  within  a  speci- 
fied class  of  risks.  See,  upon  this  point,  and 
supporting  the  case  last  above  cited,  Provident 
L.  Ins,  Co,  V.  Fennelh  49  111.  180,  and  North 
American  Life  cfe  Acci,  Ins.  Go.  v.  Burrovghs, 
69  Pa.  43,  8  Am.  Rep.  212. 

Under  the  evidence  contained  in  the  record, 
I  think  it  perfectly  clear  that  the  plaintiff  was 


at  least  entitled  to  judgment  for  $10,000  under 
clause  (e)  of  the  policy,  and  the  only  remaining 
question  is  whether  she  was  entitled  to  judg- 
ment for  $20,000  under  clause  (f),  which  pro- 
vides: "If  such  injuries  are  sustained  while 
riding  as  a  passenger  in  any  passenger  convey- 
ance using  steam,  cable,  or  electricity  as  a 
motive  power,  the  amount  shall  be  double- the 
amount  above  specified."  If  Mr.  Berliner  had 
been  riding  on  the  train  in  any  other  capacity 
than  that  of  a  passenger,— that  is,  as  an  em- 
ployee of  the  railroad  company,  or  an  express 
or  mail  agent,  or  a  tramp  stealing  a  ride  upon 
a  brakebeam, — the  defendant  would  not  be  lia- 
ble under  clause  (f).  But  he  occupied  no  such 
relation  to  the  railroad  company  or  the  train. 
Though  upon  the  engine,  he  was  a  passenger. 
That  he  did  not  lose  his  character  as  a  passen- 
ger by  going  upon  the  engine  at  the  request  of 
an  officer  of  the  road,  see  Lake  Shore  d:  M,  8. 
R,  Co.  V.  Brown,  128  111.  186;  McQee  v.  MissouH 
P.  R.  Co,  92  Mo.  216,  and  Nashville  <ft  C.  R. 
Co.  V.  Erwin  (Tenn.)  8  Am.  &  Eng.  R  Cag. 
465.  These  were  cases  that  involved  the  lia- 
bility of  the  railroad'  company  for  injury  tolls 
passengers  while  rightfully  upon  the  engine, 
and  were  not  cases  of  accident  insurance:  but 
the  word  "passenger,"  as  here  used,  is  evi- 
dently intended  to  designate  the  character  or 
relation  the  insured  sustained  to  the  proprietor 
of  the  conveyance,  and  are  therefore  in  point. 
That  the  defendant  cannot  import  into  this 
clause  of  the  policy  conditions  as  to  the  part  of 
the  conveyance  in  which  the  insured  must  be, 
apd  thus,  by  construction,  work  a  forfeiture, 
need  not  be  further  discussed.  All  that  is  re- 
quired is  that  the  insured  shall  be  'riding  as  a 
passenger"  in  any  passenger  conveyance  using 
steam,  cable,  or  electricity  as  a  motive  power. 
That  portion  of  the  judgment  from  which  the 
present  appeal  is  taken  should  be  reversed. 

We  concur:  Brittt  C;  Chipman,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  that  portion  of  the  Judgtnent  from 
which  the  present  appeal  is  iaJ(en  is  reversed. 

Rehearing  in  banc  denied. 


GEORGIA  SUPREME  COURT. 


COLEMAN.    BURDEN,     &    WARTHEN 
COMPANY,  Plff  in  Err., 

V. 

DANNENBERG    COMPANY. 


(. 


.Oa.. 


-) 


*Eqiilty  reco^niaes  no  property  rig^ht 
in  a  trademark  wbiob  la  calculated  to  mis- 
lead and  deceive  the  public  as  to  the  place  where 
the  goods  sold  under  such  trademark  are  manu- 

*Headnote  by  Simmons,  Cb.  J. 


factured.  It  follows  that  the  words  ''Old  Colony 
Shoe  Company.  Rockland,  Mass.,"  used  as  a  trade- 
mark by  tbe  seller  of  shoes  not  manufactured 
at  tbe  place  named,  wbich  was  at  tbe  time  tbe 
trademark  was  adopted  a  place  having  a  repu- 
tation for  tbe  manufacture  of  fine  shoes,  were 
not  such  a  trademark  as  would  be  protected  by 
a  court  of  equity.  Tbe  prior  use  by  tbe  originator 
would  authorize  such  court  neither  to  enjoin  the 
use  of  tbe  same  deceptive  trademark  by  another 
dealer  Id  tbe  same  character  of  goods,  nor  to 
award  damages  against  blm  for  such  use. 

(March  25,1888.) 


Note.— For  the  effect  of  deception  to  preclude  i 
protection  of  a  trademark,  see  note  to  Joseph  t. 
McCowsky  (Cal.)lO  L.  R.  A.  68;  also  California  Fig  I 
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ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enjoin  the  al- 
leged infringement  of  a  trademark.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Steed  &  Wimberly  for  plaintiff 
in  error. 

Messrs,  Hardeidan,  Davis,  ft  Turner, 
for  defendant  in  error: 

The  plaintiff's  proof  showed  that  the  trade- 
noiark  was  a  deception  upon  the  public  in  lead- 
ing the  public  to  believe  said  shoes  were  man- 
ufactured at  Rockland,  Massachuaetts.  when 
they  were  not;  that  the  shoes  which  it  now 
claimed  the  right  to  sell  under  said  trademark 
were  manufactured  by  a  different  manufacturer 
than  the  shoes  originally  sold  under  said  trade- 
mark, though  the  public  was  not  put  upon  no- 
tice of  this  fact. 

The  court  was  right  in  sustaining  the  de- 
murrer and  dismissing  the  plaintiff's  action. 

Manhattan  Medicine  Co,  v.  Wood,  108  U.  8. 
218,  27  L.  ed.  706;  Palmer  v.  Harris,  60  Pa. 
156,  100  Am.  Dec.  557;  26  Am.  &  Eng.  Enc. 
Law,  p.  881. 

An  assignee  should  always  accompany  the 
trakemark,  when  used  by  him,  by  words  ap- 
propriate to  convey  to  the  public  the  knowl- 
edge that  the  trademark  is  employed  to  indi- 
cate that  the  goods  on  which  it  appears  are  of 
the  same  kind  and  quality  as  were  formerly 
made  by  the  adopter  of  the  trademark,  but  are 
now  made  and  sold  by  bis  assignee. 

26  Am.  &  Eng.  Enc.  Law,  p.  885. 

Simmons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  record  that  in  the  year 
1889  the  S.  T.  Coleman  &  Burden  Company, 
of  Macon,  Georgia,  a  corporation  dealing  m 
shoes,  adopted  as  a  trademark  for  its  shoes  the 
words  "Old  Colony  Shoe  Company,  Rockland, 
Mass."  They  sold  shoes  bearing  this  trade- 
mark up  to  the  year  1893,  when  the  Company 
was  dissolved.  Subsequently  a  corporation  by 
the  name  of  the  Coleman,  Burden,  «&  Warthen 
Company,  was  incorporated,  to  do  a  shoe 
business  in  Atlanta,  Georgia.  This  latter  com- 
pany purchased  the  trademark  as  one  of  the 
assets  of  the  former  company.  In  1894,  and 
prior  to  that  time,  the  Dannenberg  Company, 
of  Macon,  Qeorgia,  were  selling  shoes  bearing 
this  trademark.  Ascertaining  this  fact,  the 
Coleman.  Burden,  &  Warthen  Company  de- 
manded of  the  Dannenberg  Company  that  it 
desist  from  using  the  trademark.  This  de- 
mand was  refused,  and  the  Coleman,  Burden, 
&  Warthen  Company  thereupon  filed  an  equi- 
table petition,  seeking  to  on  join  the  Dannen- 
berg Company  from  the  use  of  the  trademark, 
and  to  recover  damages  which  it  had  sustained 
by  reason  of  such  use.  Upon  the  trial  of  the 
case  it  appeared  from  the  evidence  that  at  the 
time  this  trademark  was  adopted,  in  1889, 
Rockland,  Massachusetts,  had  a  reputation  for 
making  fine  shoes;  that  the  shoes  upon  which 
this  trademark  was  placed  were  not  made  in 
Rockland;  they  were  not  manufactured  by  the 
"Old  Colony  Shoe  Company, Rockland,  Mass." 
(there  being  in  fact  no  such  company  in  exist- 
ence), but  by  the  Common  weaiith  Shoe  & 
Leather  Company,  of  Boston,  Massachusetts. 
The  pleadings  and  the  petitioner's  evidence  hav- 
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ing  shown  these  facts  and  others  unnecessary 
here  to  mention,  the  court  below  dismissed  the 
action.  The  plaintiff  excepts  to  this  ruling, 
and  assigns  it  as  error. 

We  have  carefully  considered  the  record, 
and  are  satisfied  that  the  court  did  not  err  in 
dismissing  the  action.  It  is  a  well-recognized 
principle  of  equitable  jurisprudence  that  he 
who  comes  into  equity  must  come  with  clean 
hands.  No  person  is  entitled  to  equitable 
relief  in  a  case  where  it  is  shown  that  his  action 
is  founded  upon  a  matter  in  which  his  conduct 
is  deceiving  or  is  calculated  to  deceive  the  pub- 
lic. On  the  subject  of  trademarks  the  rule  as 
to  misrepresentations  by  the  plaintiff  seems  to 
be  well  settled.  In  so  far  as  it  relates  to  mis- 
representation as  to  the  place  of  manufacture, 
it  is  announced  in  26  Am.  &  Eng.  Enc.  Law, 
462,  as  follows:  "It  has  been  decided  in  a 
number  of  cases  that  a  false  statement  with 
reference  to  the  origin  of  an  article  .  .  . 
is  such  deceit  as  will  disentitle  the  plaintiff 
to  relief  against  infringement  So,  also,  with 
reference  to  the  place  of  manufacture;  if  an 
article  is  made  in  one  place,  but  claimed  to  be 
derived  from  another,  such  a  statement  will 
deprive  the  plaintiff  of  relief.  Thus,  where 
the  plaintiff  had  resided  at  one  place,  but  sub- 
sequently moved  his  factory  to  another  near  by, 
but  failed  to  state  upon  his  label  that  he  had 
make  the  change,  or  that  he  was  manufactur- 
ing at  the  new  place,  relief  was  refused  him." 
In  the  case  of  Joseph  y.  Ma^uosky,  96  Cal.  518, 
19  L.  R.  A.  58,  it  was  held  that  "a  person 
who  comes  into  a  courtlof  equity  for  an  injunc- 
tion in  a  case  of  this  kind  must  come  with 
clean  hands;  he  cannot  be  granted  relief  upon 
a  claim  to  the  exclusive  use  of  a  trademark 
which  contains  a  false  representation.calculated 
to  deceive  the  public  as  to  the  manufacturer 
of  the  article  and  the  place  where  ii  is  manu- 
factured." In  Ex  parte  Farnum,  18  Off.Qaz. 
412,  Marble,  C,  said:  "Were  I  to  admit  the 
word  'Lancaster'  to  be  an  essential  feature  of 
the  mark,  the  case  would  then  seem  to  be 
open  to  the  further  objection  that  the  use  of 
such  word  would  convey  a  false  impression 
to  the  public,— -w«.,  that  the  goods  were  manu- 
factured in  Lancaster,  when,  in  fact,  they  were 
made  in  Philadelphia.  .  .  .  Words  cal- 
culated to  deceive  the  public  as  to  the  place  of 
manufacture  should  not  be  allowed  registra- 
tion." In  the  case  of  Hotfbsv.  Francais,  19 
How.  Pr.  567,  it  is  said:  "To  secure  to  the 
plaintiff  by  injunction  an  exclusive  use  of  such 
a  label,  and  the  exclusive  privilege  of  thereby 
deceiving  the  public,  is  an  object  to  which  a 
court  of  equity  will  not  lend  its  aid.  The 
court  does  not  refuse  its  aid  in  such  a  case 
from  any  regard  to  the  defendant,  who  is  using 
the  same  efforts  and  misrepresentations  to  de- 
ceive the  public;  but  on  the  principle  that  it 
will  not  interfere  to  protect  a  party  in  the  use 
of  trademarks  which  are  employed  to  deceive 
the  public."  In  the  case  of  Palmer  v.  Harris, 
60  Pa.  156, 100  Am.  Dec.  557,  Sharswood,  J., 
said:  "The  party  who  attempts  to  deceive  the 
public  by  the  use  of  a  trademark  which  con- 
tains on  its  face  a  falsehood  as  to  the  place 
where  his  goods^are  manufactured,  in  order  to 
have  the  benefit  of  the  reputation  which  such 
goods  have  acquired  in  the  market,  is  guilty 
of  the  same  fraud  of  which  he  complains  In  the 
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defendant. "  Bee  s^so  Manhattan  Medicine  Go. 
V.  Wood,  108  U.  8.  218.  27  L.  ed.  lO^iSiegert 
Y.Abbott,^!  Md.376, 48  Am.  Rep.  101;  Kenny y. 
Oillet,  70  Md.  674.  In  the  present  case  the 
trademark  placed  upon  the  shoes  of  the  plaintiff 
represents  such  shoes  to  have  heen  made  by 
the  Old  Colony  Shoe  Company,  Rockland, 
Massachusetts.  The  evidence  shows  that 
there  was  no  such  company,  and  that  the 
shoes  were  made,  not  at  Rockland,  but  at  an- 
other place,  and  by  the  Commonwealth  Shoe 
&  Leather  Company.  The  trademark  of  the 
plaintiff  is  therefore  a  misrepresentation,  which 


is  calculated  to  deceive  the  public,  by  leading 
consumers  to  believe  that  the  shoes  were 
manufactured  at  a  place  which  had  a  reputa- 
tion for  making  fine  shoes,  and  by  a  manu- 
facturing company  located  at  that  place.  Un- 
der the  rulings  of  the  above-cited  cases,  which 
are  decisive  of  the  question,  we  think  that  the 
plaintiff  is  not  entitled  to  any  relief  in  a  court 
of  equity  against  one  who  uses  the  same  de- 
ceptive trademark  on  the  aame  character  of 
goods. 
Judgment  affirmed. 


OHIO  SUPREME  COURT. 


Jacob  WEBER,  Plff.  in  Err., 

V, 

STATE  of  Ohio. 

(58  Ohio  St.  616.) 

*Ina  criminal  case  the  court  has  the 
power  to  floflpend  the  execution  of  the 
■entence*  in  vbole  or  In  part,  uolesa  otherwise 
provided  by  statute,  and  has  power  to  set  aside 
such  suspension  at  any  time  during  the  term  of 
oourt  at  which  sentence  was  passed.  Whether 
such  suspension  can  be  set  aside  at  a  subsequent 
term  is  not  decided. 

(June  Zi,  1808.) 

ERROR  to  the  Circuit  Court  for  Franklin 
County  to  review  a  judgment  affirming  a 
proceeding  of  the  Court  of  Common  Pleas 
suspending  the  execution  of  sentence  upon  de- 
fendant and  subsequently^  during  the  same 
term  revoking  the  suspension.    Affirmed, 

Statement  by  the  Court: 

On  May  8,  1897,  being  at  the  April  term  of 
the  court  of  common  pleas  of  Franklin  county, 
Jacob  Weber,  the  plaintiff  in  error,  pleaded 
guilty  to  an  indictment  for  keeping  a  room  for 
gambling:  and  the  court  sentenced  him  to  pay 
a  fine  of  $400  and  costs,  and  that  he  be  con- 
fined in  the  county  jail  for  the  period  of  ten 
days,  and  to  said  sentence  added  the  following 
words:  *'6ut  execution  of  the  sentence  to  jail 
is  hereby  suspended."  Afterwards,  at  the 
same  term  of  court,  on  the  9th  day  of  August, 
1897,  the  court,  on  its  own  motion,  set  aside 
the  suspension  of  the  execution  of  the  sentence 
of  imprisonment,  for  the  reason  that  the  said 
Jacob  Weber  had  violated  the  conditions  of 
said  suspension  by  engsging  in  gambling,  di 
rectly  or  indirectly,  and  ordered  the  sheriff  to 
carry  said  sentence  into  execution,  and  ordered 
a  capias  to  issue  for  that  purpose.  The  court 
heard  evidence,  and  a  bill  of  exceptions  was 
taken,  setting  out  all  the  evidence  introduced, 
and  exception  taken  to  the  action  of  the  court. 
The  circuit  court  affirmed  the  proceedings  of 
the  court  of  common  pleas,  and  thereupon  a 
petition  in  error  was  filed  in  this  court,  seeking 
to  reverse  the  judgments  of  the  lower  courts. 

Mr.  Cyrus  Huling^  for  plaintiff  in  error. 
*Headnote  by  the  court. 


Messrs.  Charles  W.  Voorhees  and 
Henry  A.  WUHams,  for  defendant  in  error: 

Every  court  which  has  power  to  award  an 
execution  may  grant  a  suspension  of  Its  own 
sentences. 

1  Bishop,  Crim.  Proc.  §  1299;  Weaver  v. 
People,  88  Mich.  296;  People  v.  Graves,  81  Hun, 
882:  People,  Forsyth,  v.  Monroe  County  Ct.  of 
Sessions,  141  N.  Y.  288,  28  L.  R.  A.  856. 

The  power  to  suspend  sentence  at  common 
law  is  asserted  by  writers  of  acknowledged  au- 
thority on  criminal  jurisprudence,  by  the  uni« 
form  practice  of  the  court  and  numerous  ad- 
judged cases. 

2  Hawk.  P.  C.  chap.  51,  §  8;  1  Bish.  Crim. 
Proc.  §  1124;  4  Bl.  Com.  chap.  81;  PeopUv. 
Orates,  81  Hun,  882;  People  v.  Harrington,  15 
Abb.  N.  C.  161:  Peoples.  Whipple,  9  Cow.715; 
Carnal  v.  People,  1  Park.  Crim.  Rep.  262; 
Com.  V.  Dowdican's  Bail,  115  Mass.  186;  State 
V.  Addy,  48  N.  J.  L.  114.  89  Am.  Rep.  547; 
Weaver  v.  People,  38  Mich.  297;  People  v.  Reilly, 
58  Mich.  260:  Com.  v.  Maloney,  145  Mass.  205; 
Sylvester  v.  State,  65  N.  H.  193;  Gibson  v. 
StaU,  68  Miss.  241:  State  v.  Crook,  115  N.  C. 
760,  29  L.  R  A.  260;  StaUY,  WhiU,  117  N.  C. 
804;-Bt>dv.  Cincinnati, l2yfet)L.  L.  Bull.  101. 

Per  Curiam: 

The  power  to  stay  the  execution  of  a  sen- 
tence, in  whole  or  in  part,  in  a  criminal  case, 
is  inherent  in  every  court  having  final  juris- 
diction in  such  cases,  unless  otherwise  pro- 
vided by  statute.  The  suspension,  being  in 
favor  of  the  prisoner,  is  for  his  benefit,  and  is 
valid,  whether  consented  to  by  him  or  not. 
When  the  suspension  is  upon  conditions  ex- 
pressed in  the  judgment,  the  prisoner  has  the 
right  to  rely  upon  such  conditions,  and,  so 
long  as  he  complies  therewith,  the  suspension 
will  stand.  But  when  the  suspension  is  with- 
out express  conditions,  as  in  this  case,  it  is 
within  the  power  of  the  court  to  set  aside  the 
suspension  at  any  time  during  the  same  term, 
on  its  own  motion,  and  to  order  the  sentence 
to  be  executed.  Cases  cited  by  counsel  are  to 
the  effect  that  the  suspension  may  be  set  aside 
at  a  subsequent  term;  but  this  case  does  not 
require  us  to  go  to  that  extent,  because  here 
the  suspension  was  set  aside  at  the  same  term 
at  which  sentence  was  passed. 

Judgment  affirmed. 


Note.— For  suspension  of  sentence  after  convic 
tfon,  see  note  to  People  v.  Cummlnsrs  (Mich.)  U  L. 
R.  A.  285:-  also  State  v.  Voss  (Iowa)  8  L.  R.  A.  767; 
People.  Forsyth,  v.  Monroe  Oounty  Ct.  of  Sessions 
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(N.Y.)23  L.  R.  A,  866;  J?<j  Webb  (Wis.)  27  L.R.  A.  866; 
State  V.  Crook  (N.  C.)  29  L.  R.  A.  200;  State, 
Smith,  V.  Allen  (HI.)  post,  478. 


1898. 


Pboflb,  ex  rel.  Smith,  y.  Allen. 
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PEOPLE  of  the  State  of  Illinois,  ex  rel.  Fred, 
erick  W.  SMITH. 

V. 

R.  L.  ALLEN,  Warden  of  the  Northern  Pen- 
itentiary. 

(165I1L61.) 

Power  'over  a  prisoner  is  lost  upon  in- 
definite  suspension  of  sentence  without 
reooffuizanoe  after  his  plea  of  crailty,  and  tbe 
court  cannot  suheequently  sentence  him. 

((January  14, 180^) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  discharge  of  petitioner  from  cus- 
tody of  the  warden  of  the  Northern  Peniten- 
tiary.    Petitioner  discharged. 
The  facts  are  stated  in  the  opinion. 
Mr.  Edg^ar  Lee  Masters*  for  relator: 
The  writ  of  habeas  corpus  will  not  lie  as  a 
writ  of  error,  for  the  purpose  of  reviewing  the 

Eroceedings  of  another  court  where  errors 
ave  been  committed.  It  is  in  no  sense  a  writ 
of  error,  but  lies  for  relief  from  irregularities, 
which  render  a  proceeding  absolutely  void. 
•  2  Ilurd,  Habeas  Corpus,  chap.  2,  pp.  229, 
888,  884,  844.  569;  Miller  v.  Allen,  11  Ind.  889; 
Brown  v.  Bite,  57  Me.  56,  2  Am.  Rep.  11; 
Mt  parte  AJi  Cha,  40  Cal.  426;  State  v.  Addy, 
48  N.  J.  L.  118,  39  Am.  Rep.  547;  State  v. 
Qray,  87  N.  J.  L.  368;  People,  Tweed,  v.  Lis- 
eomh,  60  N.  Y.  559,  19  Am.  Rep.  211. 

When  a  jjudgroent  is  void  for  illegality,  au- 
thority is  given  to  discharge  on  habeas  corpus. 
Ulegalitv  in  this  sense,  denotes  a  "complete  de- 
fect in  the  proceedings. 

Tidd,  Pr.  435;  People  v.  WMtmn,  74  111.  20; 
Ex  parte  Smith,  117  111.  68. 

The  judgment  or  sentence  of  the  court  is 
usually  ^iven  soon  after  the  conviction,  at  least 
during  the  same  term  of  tbe  court  at  which  the 
prisoner  is  convicted,  unless  the  rendering  of 
the  judgment  is  stayed  by  the  filing  of  a  bill 
of  exceptions  for  the  purpose  of  taking  the 
opinion  of  the  supreme  court  upon  the  case. 
No  court  has  authority  to  suspend  sentence  in- 
definitely against  criminals  who  have  been 
found  guilty  by  a  jury  or  have  pleaded  guilty; 
a  suspension  of  sentence  or  stay  is  not  author- 
ized, except  upon  a  certiorari  or  writ  of  error 
or  an  application  in  arrest  of  judgment,  or  for 
a  new  trial. 

1  Colby,  Crim.  L.  890,-892;  Archbold, 
Crim.  Pr.  t  180;  People  y.  Morrieette,  20  How. 
Pr.  118;  People  v.  Graves,  2  N.  Y.  Crim.  Rep. 
128;  Brandon  v.  People,  42  N.  Y.  265;  BealY. 
PeopU,  42  N.  Y.  280;  Connors  v.  People,  50  N. 
Y.  240;  PeopU  Y.  Brown,  72  N.  Y.574.  28  Am. 
Rep.  183;  People  v.  Casey,  72  N.  Y.  394;  Peo- 
pU V.  Crapo,  76  N.  Y.  288,  82  Am.  Rep.  802; 
People,  Benton,  v.  Monroe  County  Ct.  Sessions, 
8  N.  Y.  Crim.  Rep.  855;  Weaver  v.  PeopU,  83 
Mich.  296;  Pe(yple  v.  Reilly,  53  Mich.  260. 

Wilkin,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

At  tbe  November  term  of  this  court  the  re- 
lator presented  his  petition  for  a  writ  of  ba- 

NOTK.— As  to  BUspcnsioQ  of  sentence,  see  Weber 
V.  State  (Ohio)  ante,  p.  472,  and  footncte  thereto. 
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beas  corpus,  directed  to  R.  L.  Allen,  warden 
of  tbe  Illinois  State  Penitentiary  at  Joliet,  to 
the  end  that  he  might  be  dischar^ired  from  im- 
prisonment in  that  institution.  Upon  consid- 
eration of  the  petition,  a  writ  was  awarded, 
commanding  the  warden  to  cause  the  relator 
to  be  brought  before  the  court,  together  with 
cause  of  his  detention.  A  return  was  duly 
made  to  the  writ  hj  bringing  the  prisoner  into 
court,  and  stating  m  writing  that  he  was  held 
in  said  penitentiaiy  as  a  convict,  under  sen- 
tence of  the  criminal  court  of  Cook  county, 
by  virtue  of  a  warrant  of  commitment  attached 
and  made  part  of  the  return.  The  warrant 
attached  is  of  the  September  term,  1898,  of  the 
criminal  court  and  in  the  usual  form  of  a  mit- 
timus on  a  plea  of  guilty.  To  this  return  re- 
lator filed  a  plea  averring  that  said  mittimus 
and  the  sentence  of  the  criminal  court  were 
each  void  for  the  reasons  stated  in  his  petition, 
which  he  was  ready  to  verify.  On  the  issue 
thus  formed  the  cause  was  submitted  for  de- 
cision. 

The  undisputed  facts  in  the  case  are  that  at 
the  December  term,  1889,  of  the  criminal  court 
of  Cook  county  relator  was  indicted  for  con- 
spiracy; that  at  the  February  term,  1890,  he 
entered  his  plea  of  guilty  to  the  charge,  but 
judgment  upon  his  plea  was  stayed,  and  he 
was  allowed  by  the  court  to  depart  therefrom, 
without  recognizance,  to  again  appear  for  sen- 
tence or  any  other  purpose.  No  order  what- 
ever was  made  in  the  case  from  that  time  un- 
til the  July  term,  1898,  when,  on  motion  of 
the  state's  attorney  it  was  stricken  from  the 
docket.  At  the  following  September  term, 
on  motion  of  the  state's  attorney,  the  case  was 
reinstated  on  the  docket  of  the  court  and,  after 
overruling  relator's  motion  for  leave  to  with- 
draw his  plea  of  guiltv,  entered  at  the  Febru- 
ary term,  1890,  as  well  as  his  motion  in  arrest 
of  judgment,  the  judge  then  presiding  (not  the 
one  before  whom  the  plea  was  entered)  with- 
out further  pleas,  sentenced  him  to  three  years' 
hard  labor  in  the  state  penitentiary  at  joliet, 
and  ordered  his  commitment,  as  shown  in  the 
warden's  return  to  the  writ.  It  clearly  ap- 
pears that  the  relator  did  not  escape  after  his 
plea  of  guilty,  and  that  he  remained  in  the 
city  of  Chicago,  and  engaged  in  business,  be- 
tween the  time  of  entering  his  plea  and  his 
final  arrest  and  sentence.  It  is  thus  made  to 
appear  from  the  record  of  the  criminal  court, 
and  all  the  facts  in  proof  before  us,  that  the 
attempt  upon  the  part  of  that  court  was  to  in- 
definitely suspend  sentence  upon  the  plea  of 
guilty;  and  the  question  now  is,  Having  then 
withheld  judgment  upon  the  plea,  and  per- 
mitted the  prisoner  to  go  at  liberty,  without 
in  any  way  requiring  him  to  further  appear  in 
answer  to  the  charge,  bad  the  court  jurisdic- 
tion, more  than  three  years  thereafter,  to  cause 
his  arrest,  and  pass  sentence  upon  him?  It 
must  be  admitted  that,  if  such  power  remained 
in  the  court  three  years,  it  would  continue  in- 
definitely, and  might  be  exercised  at  any  fu- 
ture time,  and  that,  too,  without  an^  reason 
for  doing  so,  except  such  as  might  exist  in  the 
mind  of  tbe  judge  causing  the  rearrest  and  pro- 
nouncing judgment.    Thus,  a  youth  charged 
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with  crime « to  which  be  pleads  guilty,  may  be, 
in  effect,  assured  by  the  court  before  whom  he 
enters  the  plea  that  he  ought  not  to  suffer 
punishment,  and  be  given  his  liberty,  and  yet, 
in  after  years,  no  matter  what  may  then  be  his 
family  relations  or  position  in  society,  that 
judge,  or  another  of  the  same  court,  may  con- 
sign him  to  the  penitenliary  for  any  term  of 
years  within  the  limit  fixed  by  law.  On  the 
other  hand,  the  state  has  a  right  to  demand, 
and  the  welfare  of  society  requires,  that  those 
who  are  convicted  or  plead  guilty  to  violations 
of  the  law  svhall  be  promptly  and  certainly 
punished.  There  is  nothing  whatever  in  this 
case  indicating  that  the  court  acted  from  any 
improper  motive,  but  the  foregoing  considera- 
tions argued  so  strongly  against  the  practice 
that  we  should  not  hesitate,  even  in  the  ab- 
sence of  other  reasons  or  authority,  to  bold  that 
the  sentence  pronounced  at  the  September 
term,  1893,  was  withuut  jurisdiction,  and  void. 
But  the  authorities  clearly  sustain  this  con- 
clusion. Our  statute  provides:  "All  trials  for 
criminal  offenses  shall  be  conducted  according 
to  the  course  of  the  common  law,  except  when 
this  act  points  out  a  different  mode."  1  Starr 
&  C.  Crim.  Code,  §  188,  p.  888.  There  is 
nothing  in  the  act  authorizing  an  indefinite 
postponement  of  sentence  upon  a  conviction 
or  plea  of  guilty.  In  Arch  bold,  Crim.  Pr. 
T 180,  the  author  says:  *'If  no  motion  be  made 
in  arrest  of  judgment,  or  if  made  and  decided 
against  the  defendant,  the  judge  at  the  assizes 
or  the  recorder  or  chairman  at  the  sessions  pro- 
ceeds to  pass  sentence.  Sometimes  this  is  done 
immediately  after  each  trial;  sometimes  at  the 
end  of  each  day;  sometimes  on  some  other  day 
of  the  assizes  or  sessions.  The  first  seems  to 
be  the  better  method."  **The  judgment  or 
sentence  of  the  court  is  usually  given  soon 
after  the  conviction, — at  least  during  the  same 
term  of  the  court  at  which  the  prisoner  is  con- 
victed,— unless  the  rendering  of  the  judgment 
is  stayed  by  the  filing  of  a  bill  of  exceptions 
for  the  purpose  of  taking  the  opinion  of  the 
supreme  court  upon  the  case."  "No  court 
has  authority  to  suspend  sentence  indefinitely 
against  criminals  who  have  been  found  guilty 
by  a  jury  or  have  pleaded  guilty:  a  suspension 
of  sentence  or  stay  is  not  authorized,  except 
upon  certiorari,  or  writ  of  error,  or  an  applies 
tion  in  arrest  of  judgment  or  for  a  new  trial." 
1  Colby,  Crim.  L.  pp.  890-892.  In  People  v. 
MarHfiette,  20  How.  Pr.  118,  Balcom.  J.,  uses 
the  following  language:  **I  am  of  the  opinion 
the  court  does  not  possess  the  power  to  sus- 
pend sentence  indefinitely  in  any  case.  As  I 
understand  the  law,  it  is  the  duty  of  the  court, 
unless  application  be  made  for  a  new  trial,  or 
a  motion  in  arrest  of  judgment  be  made  for 
some  defect  in  the  indictment,  to  pronounce 
judgment  upon  every  prisoner  convicted  of 
crime  by  a  jury,  or  who  pleads  guilty.  An 
indefinite  suspension  of  the  sentence  prescribed 
by  law  is  a  quasi  pardon,  provided  the  prisoner 
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be  discharged  from  imprisonment.  No  court 
in  the  state  has  any  pardoning  power.  That 
power  is  vested  exclusively  in  the  governor." 

This  language  is  peculiarly  applicable  to  all 
convictions  for  crime  in  this  state.  Our  Con- 
stitution confers  the  pardoning  power  upon 
the  executive  branch  of  the  state  government, 
and  the  governor  alone  can  prevent  the  infiic- 
tion  of  punishment  after  a  legal  conviction. 
Courts  may  undoubtedlv  set  aside  verdicts  of 
guilty  and  grant  new  trials  or  arrest  the  judg- 
ment, but  they  have  no  power  to  allow  the 
conviction  to  stand,  and  at  the  same  time  de- 
feat its  operation  by  an  indefinite  postpone- 
ment of  sentence.  If  the  conviction  is  wrong- 
ful or  the  punishment  fixed  by  the  jury 
excessive,  or  if  material  and  substantial  errors 
have  Intervened  in  the  finding  and  return  of 
the  indictment  or  upon  the  trial,  the  court  has 
ample  power,  and  it  is  its  duty,  to  interfere; 
but  when  that  relief  is  denied  the  prisoner,  it 
is  the  plain  duty  of  the  court  to  pronounce 
judgment. 

In  the  case  of  Weaver  v.  People,  88  Mich. 
296,  Weaver  had  entered  a  plea  of  guilty  to  an 
indictment  in  the  circuit  court  on  July  8, 1874, 
before  Judge  Stone.  He  was  sentenced  hj 
Judg^e  Tamant  on  October  25,  1875.  In  re- 
viewing the  case  the  supreme  court  of  that ' 
state  said:  *'The  failure  to  take  steps  during 
the  October  term  of  1874  was  a  practical  aban- 
donment of  the  prosecution,  and  corroborates 
the  opinion  that  such  must  have  been  under- 
stood as  the  object  of  the  suspension.  .  .  . 
To  sentence  a  prisoner  to  the  penitentiary  un- 
der such  circumstances,  and  when  the  trial 
judge  has  distinctly  said  he  ought  not  to  be  so 
sentenced,  is  not  supplying  his  omissions,  but 
is  overruling  his  decision.  This,  we  think, 
not  admissible,  and  the  sentence  was  unau- 
thorized, and  the  judgment  must  be  reversed, 
and  the  prisoner  discharged." 

These  authorities  are  cited  in  the  brief  of 
counsel  for  relator,  and  we  have  been  referred 
to  none  to  the  contrary.  Others  to  the  same 
effect  as  those  quoted  from  could  be  cited. 
Until  the  legislature  shall  vest  courts  in  this 
state  with  powers  not  now  given  them,  it  is 
their  duty,  in  the  trial  of  criminal  cases,  upon 
a  conviction  or  plea  of  guilty  to  pronounce 
judgment  at  that  lime,  unless,  upon  motion 
for  new  trial,  in  arrest  of  judgment,  or  for 
other  cause,  the  case  Is  continued  for  further 
adjudication,  and  the  defendant,  by  recogni- 
zance or  being  held  in  custody,  required  to 
continue  to  answer  the  charge.  And  if  they 
fail  to  perform  that  duty,  but  discharge  the 
prisoner,  or  permit  him  to  go  indefinitely,  their 
power  and  jurisdiction  over  him  cease,  and  a 
subsequent  sentence  is  without  judicial  au- 
thority. It  follows  that  the  relator  was  un- 
lawfully imprisoned  and  entitled  to  an  order 
from  this  court  discharging  him,  which  has 
accordingly  been  entered. 

Relator  discharged. 


1898. 
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A  tax  cannot  be  assessed  on  nonresi- 
dent trustees  ^or  property  beld  by  them  oat- 
side  of  tbe  state,  under  Rev.  Stat.  cbap.  6,  •  14, 
cl.  6,  as  amended  by  Laws  1680.  cbap.  175,  provid- 
ing for  the  assessment  of  trustees  in  tbe  plaoe 
where  tbe  person  to  whom  tbe  income  is  payable 
is  an  inhabitant,  notwithstanding  the  fact  that 
they  derive  their  title  from  a  devise  under  a 
Maine  will  through  confirmation  by  a  Maine 
probate  court  to  which  they  have  agreed  to  ren- 
der accounts. 

iHaskell  and  Savage^  J  J.,  dissent.) 
(June  17, 1806.) 

AGREED  STATEMENT  for  the  opinion  of 
tbe  Law  Court  upon  tbe  question  of  the 
linbilitj  of  trustees  residing  in  a  foreign  state 
to  taxation  upon  the  fund  which  they  bold  in 
trust  for  local  beneficiaries.  Judgment  for  de- 
Jendants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  S.  Choate  and  Thomas 
liei^h,  Jr.,  for  plaintiff : 

The  legislature  has  found  no  trouble  in  pro- 
viding for  the  taxation  of  part  of  property  in 
one  jurisdiction  and  part  in  another. 

Kittery  v.  Portsmmitk  Bridge  Co.  78  Me.  93. 

If  the  title  to  any  piece  of  property  is  held 
by  persons  residing  in  several  taxing  jurisdic- 
tions, what  possible  objection  can  there  be  to 
taxing  each,  according  to  his  share,  in  the 
place  where  he  is  legally  taxable? 

Davis  V.  Maey,  124  Mass.  198;  Hardy  v. 
Tarmouth,  6  Allen.  277;  State,  Harkness,  v. 
Matthews,  10  Ohio  St.  481;  Baltimore  v.  Stirl- 
ing, 29  Md.  48;  Appeal  Tax  Ct.  v.  Oill,  50  Md. 
377;  Hunt  v.  Perry,  165  Mass.  287. 

The  eestuis  que  trust  residing  here  have  a 
beneficial  interest  in  the  trust  fund  which  is 
valuable,  and  they  are  in  effect  the  equitable 
owners  thereof. 

Hunt  V.  Perry,  166  Mass.  291. 

There  is  no  valid  objection  to  assessing  their 
interest  to  the  trustees  in  proportion  to  the  in- 
terest of  the  respective  parties. 

Davis  V.  Macy,  124  Mass.  193. 

The  language  of  the  statute  includes  non- 
resident as  well  as  resident  trustees. 

Shaw  V.  Hartford,  56  Conn.  3ol. 

This  property  could  be  taxed  in  the  state  of 
Maine  to  the  beneficiaries. 

The  interest  of  the  beneficiaries  is  such  as  to 
give  the  state  jurisdiction  to  tax. 

Hunt  V.  Perry,  165  Mass.  287;  Bath  Sav. 
Inst.  V.  Hathorn,  88  Me.  122,  82  L.  R.  A.  877; 
Williston  Seminary  v.  Hampshire  County 
Comrs.  147  Mass.  427;  1  Perry,  Tr.  2d  ed. 
^  49;  Dallinger  v.  Rapello,  14  Fed.  Rep.  82.  15 
Fed.  Rep.  484;  Oould  v.  Grates,  80  Me.  509. 

NoTB.— For  place  of  taxation  of  trust  property, 
see  Richmond  County  Academy  v.  Augusta  (Ga.) 
a)  L.  H.  A.  151:  also  Detroit  v.  Lewis  (Mich.)  32  L. 
R.A.480. 
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If  the  property  could  be  taxed  to  the  ben- 
eflciary  then  it  can  be  taxed  to  the  trustee 
whether  resident  or  nonresident. 

1  Perry,  Tr.  p.  415;  McCuUoeh  v.  Maryland, 
4  Wheat.  428,  4  L.  ed.  606;  Case  of  State  Tax 
on  Foreign-Held  Bonds,  15  Wall.  800.  21  L.  ed. 
179;  Tappen  v.  Merchants'  Nat.  Bank,  19  Wall. 
490,  22  L.  ed.  189;  Dunleith  v.  Reynolds,  63 
111.  45;  Catlin  v.  HnU,  21  Vt.  159. 

Personal  property  held  under  a  testamentary 
trust  in  this  state  can  be  taxed  here  as  this  is 
the  legal  situs  of  such  property  until  dis- 
tribute.. 

Lewis  V.  Chester  County,  60  Pa.  325. 

The  fundamental  principles  of  taxation  re- 
quire that  property  held  as  this  is  held  be 
taxed  to  the  trustee  in  the  place  where  the 
beneficiaries  reside. 

Case  of  State  Tax  on  Foreign- Held  Bonds,  15 
Wall.  800,  21  L.  ed.  179;  27  Am.  &  Eng.  Enc. 
Law,  Duties  of  Trustees,  p.  164. 

The  true  construction  of  the  statute  in- 
cludes nonresident  trustees. 

This  is  a  tax  on  property;  the  property  is 
within  the  jurisdiction  of  the  state  of  Maine 
to  tax,  and  if  within  the  statute  the  plaintiffs 
must  prevail. 

Hardy  v.  Yarmouth,  6  Allen,  277. 

Oenerally  a  man  is  not  spoken  of  as  the 
owner  of  property,  who  merely  holds  it  as  a 
trustee  and  in  a  representative  capacity. 

People,  Dafrow,  v.  Coleman,  119  N.  Y.  187, 
7  L.  R.  A.  407. 

Can  anyone  conceive  of  any  reason  why  a 
stCfck  in  trade,  bank  stock,  mules,  horses, 
cattle,  and  lumber  should  be  taxed  in  Augusta 
though  the  owner  lived  in  Massachusetts  and 
the  tax  be  legal,  and  that  trust  property  the 
real  title  to  which  is  held  by  an  inhabitant  of 
Augusta  cannot  be  taxed  there. 

Shaw  V.  Hartford,  56  Conn.  851 ;  Leonard  v. 
New  Bedford,  16  Gray,  292. 

If  we  apply  the  rules  universally  recognized 
by  the  courts  and  law  writers  to  the  interpre- 
tation of  the  statute,  they  will  inevitably  lead 
to  the  construction  contended  for  by  the  plain- 
tiffs as  tbe  true  one. 

Endlich,  Interpretation  of  Statutes,  g  2, 
p.  4;  Anthony  v.  Caswell,  15  R.  I.  159. 

Our  interpretation  is  in  direct  line  with  the 
true  principles  of  taxation,  and  puts  the  tax 
where  it  belongs,  and  makes  it  payable  where 
it  should  be  paid. 

Pittsburgh  v.  KatchthaUr,  114  Pa.  547;  Oower 
V.  Jonesboro,  83  Me.  142. 

The  fundamental  rule  in  the  construction  of 
statutes  is  that  they  are  to  be  construed  ac- 
cording to  tbe  intention  of  the  legislature. 

Smith  V.  Chase,  71  Me.  165;  Lyon  v.  Lyon, 
88  Me.  401;  Cray  v.  Cumberland  County  Comrs, 
83  Me.  486;  Holmes  v.  ParU,  75  Me.  561;  Clark 
V.  Main  Shore  Line  R,  Co,  81  Me.  481;  Union 
Ins,  Co,  V.  Qreenleaf  64  Me.  129;  Coffln  v. 
Rich,  45  Me.  511,  71  Am.  Dec.  559. 

This  court  had  no  question  as  to  the  appli- 
cation of  this  statute  before  the  amendment  of 
1889  to  a  testamentary  trust. 

Qould  V.  Graves,  80  Me.  509. 

It  is  for  the  legislature  to,  determine  upon 
what  subiect- matter  taxation  shall  be  Imposed 
upon  land,  upon  loans,  upon  stocks,  etc.,  but 
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the  subject-matter  once  fixed,  the  rule  is  gen- 
eral, and  applies  to  all  property  within  its 
provisions. 

Brewer  Brick  Co.  v.  Brewer,  62  Me.  78,  16 
Am.  Rep.  395;  Cooley.  Taxn.  2d  ed.  pp.  241, 
242;  Lexington  v.  McQuillan,  9  Dana,  518,  85 
Am.  Dec.  159. 

The  amount  of  the  fund  to  be  taxed  is  that 
part  which  will  yield  a  net  income  of  $8,000, 
and  to  produce  that  net  income  the  trustees 
must  set  aside  a  fund  which  will  produce  that 
amount  "after  deducting  taxes  and  other  ex- 
penses." 

Arnold  v.  Mower,  49  Me.  561;  Clark  v.  Fos- 
ter, 8  Met.  568;  Williams  v.  HerHck,  18  R.  I. 
120;  PHrce  v.  Burroughs,  58  N.  H.  3(55. 

Messrs.  H.  ])|I.  He&th  and  C.  L*  Andrews 
for  defendants. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

By  his  will  probated  in  Kennebec  county, 
Horace  Williams,  late  of  Augusta,  in  that 
county;  appointed  the  defendants  executors  of 
the  will,  and  also  devised  the  residuum  of  his 
estate  to  them  as  trustees  for  the  purposes 
therein  named.  Prior  to  April  1, 1898,  the  de- 
fendants had  fully  executed  the  will,  and  had 
been  discharged  as  executors.  They  took  out 
letters  from  that  court  as  trustees  under  the 
will  to  execute  two  trusts  therein  created:  (1) 
To  set  apart  and  hold  sufficient  of  the  estate  to 
provide  annuities  for  eight  different  persons, 
two  of  whom  lived  in  Augusta,  and  the  others 
of  whom  lived  without  the  state;  (2)  to  hold 
all  the  rest  of  the  estate,  and  the  reversion  of 
that  portion  set  apart  for  annuities,  in  trust  to 
be  divided  at  a  future  time  among  certain  de- 
scendants of  the  testator.  They  qualified  as 
such  trustees,  and  filed  in  the  probate  court  a 
schedule  of  the  property  held  under  each  trust. 
The  property  by  them  held  under  the  first  trust, 
that  for  annuities,  consisted  entirely  of  stocks, 
bonds,  and  mortgages  of  corporations  and  lands 
without  the  state.  The  securities  themselves 
were  all  kept  without  the  state  in  Boston.  Mas- 
sachusetts, and  were  there  held  in  actual  pos- 
session by  the  defendant  Kimball,  and  under 
the  personal  control  of  both  defendants. 
Neither  defendant  was  a  resident  of  or  domi- 
ciled in  Maine,  the  defendant  Kimball  being  a 
resident  of  Massachusetts,  and  the  defendant 
Vandewater  being  a  resident  of  Tennessee. 

The  tax  assessors  of  Augusta  for  the  year  1896 
desired  to  subject  to  taxation  in  Augusta  the 
interest  of  the  two  annuitants  living  in  Augusta. 
They  did  not  assess  a  tax  directly  against  these 
annuitants  for  the  annuities  payable  to  them, 
nor  for  any  sums  due  them  or  to  come  to  them 
under  the  trusts.  They,  instead,  undertook  to 
assess  directly  against  the  defendants  a  tax  upon 
the  corpus  of  so  much  of  the  estate  thus  held 
by  them  in  trust  as  was  held  to  provide  the  an- 
nuities for  the  two  Augusta  annuitants,  which 
amount  the  assessors  calculated  to  be  j^  J  of  the 
whole  property  scheduled  under  that  trust. 

This  suit  is  for  that  tax.  The  plaintiff  con- 
tends that  the  Augusta  assessors  were  empow- 
ered to  make  the  assessment  on  the  corpus  of 
the  estate,  and  directly  upon  the  defendants, 
by  the  statute  (Kev.  Stat.  chap.  6,  §  14,  cl.  6, 
as  amended  by  Laws  1889,  chap.  175),  which 
is  as  follows: 
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"Personal  property  held  in  trust  by  an  ex- 
ecutor, administrator  or,  trustee,  the  income  of 
which  is  to  be  paid  to  any  other  person,  shall 
be  assessed  to  such  executor,  administrator,  or 
trustee,  in  the  place  where  the  person  to  whom 
the  income  is  payable  as  aforesaid  is  an  inhab- 
itant. But  if  the  person  to  whom  the  income 
is  payable  as  aforesaid  resides  out  of  the  state, 
such  personal  property  shall  be  assessed  to  such 
executor,  administrator,  or  trustee,  in  the  place 
where  he  resides." 

The  defendants  contend  that  the  section  cited 
did  not  and  could  not  empower  the  assessors 
of  Augusta  to  assess  any  such  tax  against  them, 
being  nonresidents  and  nondomiciliants  of  the 
state,  upon  their  property,  also  entirely  with- 
out the  state. 

If  the  defendants'  title  to  the  property  thus 
situated  had  come  to  them  from  any  other 
source  than  a  devise  to  them  as  trustees  under  a 
will  made  by  a  resident  of  Maine,  and  probated 
in  Maine,  with  a  confirmation  of  the  trust  by  a 
probate  court  in  Maine,  it  would  be  evident  that 
this  state  could  not  by  any  statute  effectually 
empower  the  assessors  of  any  town  to  assess  a  tax 
directly  against  them  for  this  property.  Neither 
they  nor  the  property  were  within  the  state  or 
within  its  Jurisdiction  or  reach.  Conceding, 
for  the  sake  of  the  argument  at  least,  that  the 
state  can  tax  every  person  subject  to  its  juris 
diction  for  all  of  his  property,  wherever  situ- 
ated, and  can  tax  persons  without  its  jurisdic- 
tion for  all  their  property  left  by  them  within 
its  jurisdiction,  yet  the  taxing  power  of  the 
state  necessarily  stops  at  the  si  ate  boundary 
lines.  It  cannot  reach  over  into  any  other 
jurisdiction  to  seize  upon  persons  or  property 
for  purposes  of  taxation.  Apart  from  the 
source  of  their  title  and  authoritv  as  trustees, 
these  defendants  could  not  be  made  in  any  way 
amenable  to  the  taxing  powers  of  this  state, 
since  neither  they  nor  any  of  their  property 
were  within  the  state  or  subject  to  its  jurisdic- 
tion. Northern  C.  R.  Co.  v.  Jackson,  7  Wall. 
262,  19  L.  ed.  88;  Tax  on  Foreign-Held  Bonds, 
15  Wall.  300,  21  L.ed.  179;  NewTork.  L  E.  iSt 
W.  R.  Co.  V.  Pennsylvania,  153  U.  S.  628,  88 
L.  ed.  846;  Graham  v.  8t.  Joseph  Twp.  67 
Mich.  652;  South  NashmOe  Street  R.  Co.  v.  Mor- 
row, 87  Tenn.  406,  2  L.  R.  A.  853;  Cooley, 
Taxn.  15.  The  statute  cited  could  not  affect 
trustees  and  properly  thus  situated,  even  though 
the  beneficiaries  should  reside  in  this  state. 

The  question  therefore  is  whether  the  circum- 
stances, that  these  nonresident  owners  in  trust 
of  property  without  the  state  derive  their  title 
from  a  devise  under  a  Maine  will  through  con- 
firmation by  a  Maine  probate  court,  and  have 
agreed  to  render  accounts  in  that  court,  bring 
them  or  the  property  fairly  and  effectually 
within  the  purview  of  the  statute. 

The  plaintiff's  theories  seem  to  be  (1)  that  al- 
though the  defendants  as  individuals  and  in 
every  other  capacity  are  nonresidents,  yet,  as 
such  trustees  and  in  that  capacity,  they  have 
become  so  far  residents  of  this  state  that  its  tax 
statutes  will  actually  and  effectually  map 
them;  (2)  that,  although  all  the  articles  of  the 
property  devised  to  them  or  purchased  by  them 
with  trust  funds  are  actually  without  the  state, 
and  physically  beyond  its  rea^'h,  yet  the  estate 
which  they  form  is  that  of  the  deceased,  Hor- 
ace Williams,  and  hence  the  estate,  the  entity 
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(of  which  the  various  articles  are  only  compo- 
nent parts),  is  under  the  control  of  the  proper 
Maine  probate  court,  and  thus  holds  their  situs 
within  this  state.  These  are  ingenious  theories, 
but  they  will  be  found  to  run  against  actual 
facts  and  conditions. 

1.  The  defendants  themselves,  the  persons 
who  own  the  property  although  in  trust,  none 
the  less  and  notwithstanding  the  plaintiff's  the- 
ory, actually  reside  without  the  state,  with  no 
domicil  in  the  state.  They  acquire  thereby 
none  of  the  peculiar  rights  or  privileges  of  a 
resident  of  Maine.  Should  they  bring  suits  in 
the  courts  of  Maine  to  en  force  against  strangers 
their  title  to  any  of  this  property,  they  could 
be  required  to  furnish  security  for  costs  as  non- 
residents. They  cannot  maintain  suits  con- 
cerning the  trust  property  in  the  Federal  courts 
in  Maine  against  citizens  of  other  states,  but 
can  maintain  such  suits  in  those  courts  (if  for 
the  requisite  amount)  against  citizens  of  Maine. 
If  themselves  sued  as  such  trustees  in  a  state 
court  by  a  citizen  of  Maine  for  the  requisite 
amount,  they  could  remove  the  suit  to  the 
proper  Federal  court  upon  the  ground  of  di- 
verse citizenship.  Indeed,  the  plaintiff  suggests 
that  this  suit  could  be  maintained  against  tbem 
in  the  Federal  courts  in  the  states  of  their  resi- 
dence, thereby  conceding  them  to  be  nonresi- 
dents of  this  state  even  as  trustees. 

Although  their  title  to  the  property  came  to 
them  from  a  resident  of  Maine  through  a  pro- 
bate court  in  Maine,  the  title  is  in  them,  and 
not  in  the  court.  The  property  vested  in  them. 
They  were  not  annexed  to  the  property.  There 
was  no  loss  nor  division  of  the  personalty  of 
either.  *  So  long  as  either  is  resident  without 
the  state,  he  is  not  resident  within  the  state. 

These  propositions,  if  not  self  evident,  are 
fairly  deducible  from  judicial  decisions.  See, 
among  others,  Childress  v.  Emory,  8  Wheat.  642, 
5  L.  ed.  705;  Rice  v.  Hounton,  18  Wall.  66.  20 
L.  ed.  484;  Relfe  v.  Bundle,  103  U.  S.  222,  26 
L.  ed.  837;  Hesa  v.  Reynolds,  113  U.  8.  73,  28 
L.  ed.  927;  Clark  v.  Beter.  189  U.  8.  96,35  L. 
ed.  88;  'Anthony  v.  Caswell,  15  R.  I.  159;  Ail- 
man's  Petition,  17  R.  I.  363;  Clark  v.  Pouell, 
62  Vt.  442;  People,  Western  R.  Corp.,  v.  Al- 
bany Bd.  of  Assrs.  40  N.  Y.  154;  People,  Bar- 
row, V.  Coleman,  119  N.  Y.  187,  7  L.  R.  A.  407; 
Latrobe  v.  Baltimore,  19  Md.  18;  Appeal  Tax 
a.  V.  Gill,  50  Md.  377;  Davis  v,  Mncy,  124 
Mass.  193;  Price  v.  Hunter,  34  Fed.  Rep.  355; 
iMtroit  V.  I^wis,  109  Mich.  155,  32  L.  R.  A. 
439. 

2.  The  other  theory  of  the  plaintiff  seems 
equally  opposed  to  actual  facts  and  conditions 
The  estate  of  Horace  Williams  no  longer  ex- 
ists. Its  official  custodians  as  such  estate,  the 
executors,  have  been  discharged.  It  has  been 
settled  and  distributed,  and  the  distributed  por- 
tions have  vested  .in  new  and  different  owners. 
The  portions  now  under  consideration,  the 
bonds,  mortgages,  and  stock  certificates,  etc., 
vested  in  nonresidents,  and  were  transferred 
by  their  nonresident  owners  to  Massachusetts, 
and  there  they  actually  are.  The  corporation 
and  lands  out  of  which  these  securities  arose 
were  and  remain  out  of  the  state.  The  plain 
tiff's  theory  is  not  powerful  enough  to  bring 
within  the  state  any  of  these  securities,  corpora- 
tions, or  lands.  They  are  still  in  fact  beyond 
the  reach  of  any  levying  process  this  state  can 
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devise.  No  officer,  however  armed  by  statute 
or  court  process  of  this  state,  can  seize  upon  it 
for  taxes  or  other  claims.  The  securities  are 
held  by  their  owners  within  the  jurisdiction  of 
Massachusetts,  within  reach  of  its  officers  and 
processes,  and,  so  far  as  this  state  is  concerned, 
are  wholly  subject  to  such  taxes  as  that  state 
may  see  fit  to  impose.  They  cannot  escape  her 
taxing  power  by  any  theory  of  constructive 
situs  which  the  plaintiff  or  this  court  may  ad- 
vance. Catlin  V.  HuU,  21  Vt.  152;  People, 
Westhrook,  v.  Trustees  of  Ogdensburgh,  48  N.  Y. 
390;  People,  Jeferson,  v.  Smith,  88  N.  Y.  576- 
585;  Re  Whiting,  150  N.  Y.  27,  34  L.  R.  A.  232; 
Re  Morgan,  150  N.  Y.  85;  Re  Houdayer,  150  N. 
Y.  37,  84  L.  R.  A.  285;  Kirtland  v.  Hotchkiss, 
100  U.  8.  491,  25  L.  ed.  558;  Tappan  v.  Mer- 
chants' Nat,  Bank,  19  Wall.  490,499,  22  L.  ed. 
189, 194;  Redmond  v.  Rutherford  Comrs.  87  N. 
C.  122;  State  v.  St  Louis  County  Ct.  47  Mo. 
594;  Finch  v.  York  County,  19  Neb.  50,  56  Am. 
Rep.  741;  Buck  v.  MUler,  147  Ind.  586,  37  L. 
R.  A.  884;  Schmidt  v.  Failey,  148  Ind.  150.  87 
L.  R.  A.  442. 

The  only  case  cited  which  apparently  sup- 
ports the  plaintiff's  theory  is  Lewis  v.  Chester 
County,  60  Pa.  325.  In  that  case,  Mrs.  Lewis, 
while  residing  in  New  York,  became  executrix 
and  testamentary  trustee  of  the  estate  of  a  New 
York  decedent  in  the  surrogate  court  of  that 
state.  She  settled  her  final  account  as  execu- 
trix, but  no  order  of  distribution  was  made, 
and  she  was  not  discharged  as  executrix.  She 
was  directed  to  retain  and  invest  the  balance 
until  distribution  should  be  ordered.  She  aft- 
erwards, but  before  distribution,  removed  to 
Pennsylvania,  and  invested  part  of  the  estate 
in  mortgages  upon  lands  there.  The  court 
held  that  under  the  Pennsylvania  statute  she 
could  be  taxed  there  for  those  mortgages,  but 
also  held  that  the  statute  did  not  extend  to  the 
property  invested  in  other  states.  The  court 
seemed  to  assume  that  Mrs.  Lewis,  in  relation 
to  the  estate  so  held  by  her,  was  taxable  in 
New  York,  but  such  an  assumption  was  not 
necessary  to  the  decision,  and  is  only  dictum. 

In  that  case,  however,  the  estate  had  not 
been  distributed,  and  was  regarded  as  still  the 
estate  of  the  New  York  decedent,  and  not  as 
Mrs.  Lewis's  estate.  In  ihe  case  at  bar  the 
estate  had  been  distributed,  and  could  no  longer 
be  regarded  as  the  estate  of  the  Maine  dece- 
dent. 

On  the  other  hand,  the  case  Anthony  v. 
Caswell,  15  R.  I.  159,  seems  to  be  express  au- 
thority against  the  plaintiff.  The  Rhode 
Inland  statute  was  very  like  ours,  and  was 
thus  quoted  by  the  court: 

"All  personal  property  held  in  trust  by  any 
executor,  administrator,  or  trustee,  the  income 
of  which  is  to  be  paid  to  any  other  person, 
shall  be  assessed  against  the  executor,  adminis- 
trator, or  trustee,  in  the  town  where  such  other 
person  resides;  but  if  such  person  resides  out 
of  the  state,  then  in  the  town  where  the  execu- 
tor, administrator,  or  trustee  resides,  and  if 
there  be  more  than  one  such  executor,  admin- 
istrator, or  trustee,  then  in  equal  proportions 
to  each  of  such  executors,  administrators,  and 
trustees  in  the  towns  where  they  respectively 
reside."    Pub.  Stat.  chap.  42,  §  12. 

The  defendant  Caswell  was  trustee  under  a 
will,   and,   as  such  trustee,  held  property  in 
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trust  for  two  beoeficiaries  resident  in  Rhode 
Island;  but  the  trustee  himself  was  a  resident 
of  New  York,  and  none  of  the  trust  property 
was  within  the  state  of  Rhode  Island.  The 
court  held  that  the  defendant  was  not  taxable 
in  Rhode  Island  for  the  trust  property  without 
the  state,  and  that  the  statute  only  extended  to 
persons  and  things  within  the  state.  The  case 
does  not  affirmatively  disclose  that  the  will 
under  which  the  defendant  Caswell  claimed 
authority  and  title  as  trustee  was  that  of  a 
Rhode  Island  decedent  probated  in  a  Rhode 
Island  court;  but  no  other  ground  is  disclosed 
as  the  basis  of  a  power  to  assess  and  collect  a 
tax  against  the  nonresident  defendant.  If  the 
defendant's  title  came  from  a  will  and  probate 
in  another  state,  so  decisive  a  fact  would  have 
been  mentioned  by  the  court. 
We  must  hold  that  our  statute  does  not  em- 


power the  assessors  of  Augusta  to  assess  di- 
rectly against  these  nonresident  defendants  a 
tax  upon  the  corpus  of  the  property  owned  by 
them  in  trust,  and  situated  without  the  state, 
and  hence  that  this  action  to  recover  such  a 
tax  cannot  be  maintained.  We  do  not  hold, 
however,  that  the  assessors  of  Augusta  cannot 
assess  a  tax  directly  against  the  annuitants 
resident  in  Augusta  for  their  annuities  or 
other  interests  arising  out  of  the  property  or 
trust. 
Judgment  for  defendants. 

Haskell,  J.: 

I  do  not  concur,  because  I  think  the  official 
residence  of  the  trustees  is  where  the  trust  is 
under  administration. 

Savage*  J.,  concurred. 
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1  •  Injury  to  a  person  who  was  on  a  car 
when  it  entered  a  tonnel  on  a  mimic 
railvray  operated  as  an  amusement,  and  was 
not  on  the  oar  when  it  emerered,  but  was  found 
in  an  uncoDScious  state  in  the  tunnel,  does  not 
raise  a  presumption  of  the  proprietor's  nesrii- 
genoe,  wbea  there  was  no  defect  in  or  abnormal 
oondltloo  affectinflr  the  means  of  actual  transpor- 
tation, and  the  other  occupants  of  the  car  passed 
safely  tbrougb. 

8.  A  presumption  of  neirli^ence  does 
not  arise  from  the  ftbct  of  an  ii^ury, 
when  the  act  that  caused  the  injury  is  wholly 
unknown  or  undisclosed. 

(June  28,  1888.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Queen  Anne  s  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  Constable,  H.  W.  Vickers, 
and  John  B.  Brown  for  appellant. 

Mr.  Hope  H.  Barroll,  for  appellee: 

In  order  to  maintain  his  case  successfullv 
the  appellant  must,  as  the  foundation  of  his 
claim,  show  negligence  on  the  part  of  the  de- 
fendant. 

Washington,  G.  db  A.  Tump.  Go.  v.  Case,  80 
Md.  45;  Baltimore  <&  0.  B.  Co.  v.  State,  Sat- 
i7igton,  71  Md.  599. 

There  must  be  legally  suflScient  evidence  to 
prove  negligence,  and  to  connect  that  negli- 
gence with  the  injury,  before  a  court  is  justi 
Sed  in  allowing  a  case  to  go  to  the  jury. 
Speculation  or  mere  conjecture  will  not  do. 


Baltimore  d  Y.  Tump.  Road  v.  Cason,  1% 
Md.  880;  Baltimore  <&  O.  R.  Co.  v.  8taU,  Ma- 
hone,  68  Md.  143;  UoUbrook  v.  Utiea  <fe  5.  R. 
Co.  12  N.  Y.  236;  Pennsylvania  R.  Go.  v.  Mac- 
Kinney,  124  Pa.  462,  2  L.  R.  A.  820. 

Where  the  accident  is  to  the  passenger,  and 
not  to  the  train,  no  presumption  of  negligence 
on  the  carrier's  part  can  arise. 

Thomas  v.  Philadelphia  <fe  R.  R.  Co.  148  Pa. 
180.  15  L.  R.  A.  416;  Keller  v.  UestonviUe,  M. 
A  F.  Pass.  R.  Co.  149  Pa.  66;  State,  Barnard, 
V.  Philadelphia,  W.  &  B.  R.  Co.  60  Md.  556; 
Baltimori  <fc  0.  R.  Go.  v.  State,  Savington,  71 
Md.  599;  Baltimore  &  P.  R.  Co.  v.  State,  Ah- 
hott,  75  Md.  159;  Bowser  v.  Cumberland  db  P. 
R.  Go.  80  Md.  158,  27  L.  R.  A.  154;  Baltimore 
<k  P.  R.  Go.  V.  Sioann,  81  Md.  400.  31  L.  R. 
A.  813;  Baltimore  dt  0.  R,  Go.  v.  StaU,  Oood, 
75  Md.  588. 

MoSherry,  Ch.  J.,  delivered  the  bpinion 
of  the  court: 

This  is  an  action  to  recover  damages  for  a 
personal  injury,  and  the  single  question  which 
the  record  presents  is  whether  there  was 
legally  sufficient  evidence  of  the  defendants 
imputed  negligence  to  carry  the  case  to 
to  the  jury.  The  facts  are  few  and  simple. 
The  defendant,  who  is  the  appellee  in  this 
court,  was,  at  the  time  the  occurrences  about 
to  be  stated  took  place,  engaged  in  running 
amusements  at  Tolchester  Beach,  a  pleasure  or 
excursion  resort  in  Kent  county.  He  owned 
and  operated  a  mimic  railway,  called  ** Pike's 
Peak  Railroad."  This  is  a  wooden  structure 
covering  a  space  150  feet  long  and  66  feet  wide. 
It  is  elevated  35  feet  at  its  highest  point. 
Prom  this  point  a  circular,  orj  rather,  an  ellip- 
tical, ioclined  track  runs  downward,  making 
three  circuits  before  reaching  the  ground.  The 
total  length  of  this  spiral  track  is  about  2,000 
feet.  Open  and  uncovered  cars,  weighing  about 
600  pounds,  and  having  two  horizontal  seats, 
wide  enough  for  two  passengers,  each,  are 


NoTB.— As  to  the  presumption  of  Degllgenoe  from  i 
the  occarrence  of  accidents  in  general,  see  note  to 
BarDowski  v.  Helson  (Mich.)  15  L.  H,  A.  33.    See  I 
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hoisted  up  an  iDcliDe  to  the  highest  point  of 
the  railway,  and  are  then  run  hy  gravity  down 
and  around  the  circular  track  to  the  ground. 
In  oiaking  the  descent,  the  cars  pass  through 
a  tunnell  which  is  part  of  the  structure,  and 
which  is  located  about  tbe  middle  of  the  last 
circle,  nearest  the  ground.  This  tunnel  is  150 
feet  long,  and  completely  incases  that  portion 
of  the  track,  and  hides  the  cars  and  their  oc-* 
cupants  from  all  observation  when  passing 
through  it.  The  roof  of  the  tunnel  is  fat.  and 
is  covered  with  tongued  and  grooved  boards 
running  crosswise,  and  securely  nailed  to  rails. 
Down  the  center  of  this  roof,  and  on  its  inner 
surface,  there  is  a  narrow  t)oard,  ^  or  8  inches 
wide,  which  is  fastened  to  the  roof  by  wire 
nails  that  are  clinched  on  the  outside.  The 
cars  are  provided  with  (handles  for  the  occu- 
pants to  grasp  during  the  rapid  descent.  In 
August,  1895,  the  appellant,  in  company 
with  his  wife,  his  sister  in-law,  and  Miss 
Magee,  visited  Tolchester  Beach.  While  there, 
he,  his  sister-in-law,  and  Miss  Magee  entered 
one  of  these  cars;  the  two  ladies  occupying  the 
front  seat,  and  the  appellant  the  rear  one.  The 
car  was  started,  and  made  the  descent;  but 
when  it  reached  the  ground,  at  the  end  of  the 
track,  the  appellant  was  not  in  it,  though  as  it 
entered  the  tunnel  he  was  seen  to  be  upon  it. 
Search  was  at  once  made,  and  he  was  found 
inside  the  tunnel,  in  an  unconscious  condition, 
with  a  wound  upon  his  head.  He  was  carried 
out,  and  taken  back  to  Baltimore,  and,  after 
aeyeral  days,  was  restored  to  consciousness. 
For  the  injuries  thus  sustained,  this  suit  was 
brought.  There  was  some  evidence  tending 
to  show  that  a  part  of  the  board  running  down 
the  center  of  the  tunnel  roof  had  been  slabbed 
off  at  one  point,  but  there  was  nothing  to  indi- 
cate when  that  had  happened.  The  car  did 
not  leave  the  track,  no  part  of  it  was  shown  to 
be  out  of  repair,  the  track  was  not  defective, 
and  no  explanation  is  given  in  the  record  as  to 
what  caused  the  injury.  Tbe  appellant  dis- 
tinctly stated  that  he  made  no  effort  to  rise  as 
he  passed  through  the  tunnel,  and  that  he  did 
not  release  or  relax  his  grasp  of  the  sides  of  the 
car.  He  was  on  the  car  when  it  passed  into 
the  tunnel.  He  was  not  on  it  when  it  emerged. 
How  be  got  off  is  not  shown.  Upon  this  state 
of  facts,  the  trial  court  instructed  the  jury 
that  there  was  no  legally  sufficient  evidence  to 
show  that  the  defendant  (tbe  app)ellee)  had 
been  guilty  of  negligence,  and  the  verdict  and 
judgment  were  accordingly  entered  for  the  de- 
fendant. Thereupon  the  plaintiff  brought  up 
the  record  to  this  court  by  appeal. 

It  is  a  perfectly  well  settled  principle  that, 
to  entitle  a  plaintiff  to  recover  in  an  action  of 
this  kind,  he  must  show,  not  only  that  he  has 
sustained  an  injury,  but  that  the  defendant  has 
been  guilty  of  some  negligence  which  produced 
that  particular  injury.  The  negligence  al- 
leged, and  the  injury  sued  for.  must  bear  the 
relation  of  cause  and  effect.  The  concurrence 
of  boUi,  and  tbe  nexna  between  them,  must  ex- 
ist, to  constitute  a  cause  of  action.  As  an  in- 
jury may  occur  from  causes  other  than  the 
negligence  of  the  party  sued,  it  is  obvious  that, 
before  a  liability  on  account  of  that  injury  can 
be  fastened  upon  a  particular  individual,  it 
must  be  shown,  or  there  must  be  evidence 
legally  tending  to  show,  that  he  is  responsible 
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for  it;  that  is,  that  he  has  been  guilty  of  the 
negligence  that  produced  or  occasioned  the  in- 
jury. In  no  instance  can  the  bare  fact  that  an 
injury  has  happened— of  itself,  and  divorced 
from  all  the  surrounding  circumstance-^justify 
the  inference  that  the  injury  was  caused  by 
negligence.  It  is  true  that  direct  proof  of  neg- 
ligence is  not  necessary.  Like  any  other  fact, 
negligence  may  be  established  by  the  proof 
of  circumstance  from  which  its  existence  mav 
be  inferred.  But  this  inference  must,  after  all, 
be  a  legitimate  inference,  and  not  a  mere  specu- 
lation or  conjecture.  There  must  be  a  logical 
relation  and  connection  between  the  circum- 
stances proved  and  the  conclusion  sought  to 
be  adduced  from  them.  This  principle  is  never 
departed  from,  and,  in  the  very  nature  of 
thmgs,  it  never  can  be  disregarded.  There 
are  instances  in  which  the  circumstances  sur- 
rounding an  occurrence,  and  giving  a  char- 
acter to  it,  are  held,  if  unexplained,  to  indicate 
the  antecedent  or  coincident  existence  of  neg- 
ligence as  the  efficient  cause  of  an  injury  com- 
plained of.  These  are  the  instances  where  the 
doctrine  of  res  ipsa,  loquitur  is  applied.  This 
phrase,  which,  literally  translated,  means  that 
"tbe  thing  speaks  for  itself,"  is  merely  a  short 
way  of  saying  that  the  circumstances  attend- 
ant upon  an  accident  are  themselves  of  such  a 
character  as  to  justify  a  jury  in  inferring  neg- 
ligence as  the  cause  of  that  accident;  and  tbe 
doctrine  which  it  embodies,  though  correct 
enough  in  itself,  may  be  said  to  be  applicable 
to  two  classes  of  cases  only,  viz. :  "(1)  when  the 
relation  of  carrier  and  passenger  exists,  and 
the  accident  arises  from  some  abnormal  condi- 
tion in  tbe  department  of  actual  transportation; 
(2)  where  the  injury  arises  from  some  condi- 
tion or  event  that  is,  in  its  very  nature,  so 
obviously  destructive  of  the  safety  of  person 
or  property,  and  is  so  tortious  in  its  quality  as, 
in  the  first  instance,  at  least,  to  permit  no  infer- 
ence save  that  of  negligence  on  the  part  of  the 
person  in  tbe  control  of  the  injurious  agency." 
Thomas,  Neg.  574.  But  it  is  obvious  that  in 
both  instances  more  than  the  mere  isolated, 
single,  segregated  fact  that  an  injury  has  hap- 
pened must  be  known.  Tbe  injury,  without 
more,  does  not  necessarily  speak,  or  indicate  the 
cause  of  that  injury.  It  is  colorless.  But  tbe 
act  that  produced  the  injury,  being  made  appa- 
rent, may,  in  the  instances  indicated,  furnish 
the  ground  for  a  presumption  that  negligence 
set  that  act  in  motion.  Tbe  maxim  does  not  go 
to  the  extent  of  implying  that  you  may,  from 
the  mere  fact  of  an  injury,  infer  what  physical 
act  produced  that  injury;  but  it  means  that 
when  the  physical  act  has  been  shown,  or 
is  apparent,  and  is  not  explained  by  the  de- 
fendant, the  conclusion  that  negligence  super- 
induced it  may  be  drawn,  as  a  legitimate  de- 
duction of  fact.  It  permits  an  inference  that 
the  known  act  which  produced  the  injury  was 
a  negligent  act.  but  it  does  not  permit  an  in- 
ference as  to  what  act  did  produce  tbe  injury. 
Negligence  manifestly  cannot  be  predicated  of 
any  act  until  you  know  what  the  act  is.  Until 
you  know  what  did  occasion  an  injury,  you 
cannot  say  that  the  defendant  was  guilty  of 
some  negligence  that  produced  that  injury. 
There  is  therefore  a  difference  between  infer- 
ring, as  a  conclusion  of  fact,  what  it  was  that 
did  tbe  injury,  and  inferring  from  a  known 
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or  proved  act  occasioDiDg  the  injurv  that 
there  was  negUgeDce  in  the  act  that  did  pro- 
duce the  injury.  To  the  first  category  the 
maxim.  Res  ipsa  loquitur,  has  no  application. 
It  is  confined,  when  applicable  at  all,  solely  to 
the  second.  In  no  case  where  the  thing  which 
occasioned  the  injury  is  unknown  has  it  ever 
been  held  that  the  maxim  applies,  because, 
when  the  thing  which  produced  the  injury  is 
unknown,  it  cannot  be  said  to  speak,  or  to  in- 
dicate the  existence  of  causative  negligence. 
In  all  the  cases,  whether  the  relation  of  carrier 
and  passenger  existed  or  not,  the  injury  alone 
furnished  no  evidence  of  negligence.  Some- 
thing more  was  required  to  be  shown.  For 
instance,  in  Pennsylwinia  R.  Co.  v.  MacKinney, 
124  Pa.  462,  2  L.  R.  A.  820,  it  was  said:  *'A 
passenger's  leg  is  broken  while  on  his  passage 
in  a  railroad  car.  This  mere  fact  is  no  evi- 
dence of  negligence  on  the  part  of  the  carrier 
until  something  further  be  shown.  If  the  wit- 
ness who  swears  to  the  injury  testifies  also  that 
it  was  caused  by  a  crash  in  a  collision  with 
another  train  of  cars  belonging  to  the  same 
carrier,  the  presumption  of  negligence  imme- 
diately arises,— not,  however. ~  from  the  fact 
that  the  leg  was  broken,  but  from  the  circum- 
stances attending  the  fact."  And.  so,  in 
Byrne  v.  BoadU,  2  Hurlst.  &  C.  728,  there 
was  not  only  proof  of  an  injury,  but  there  was 
evidence  to  show  how  the  injury  happened; 
and  the  presumption  of  negligence  was  ap- 
plied, not  because  of  there  being  an  injury, 
but  because  of  the  way  or  manner  in  which 
the  injury  was  produced.  And  in  Bowser's 
Case,  80  Md.  146,  27  L.  R.  A.  154,  the  injury 
was  caused  by  cross-ties  falling  from  a  moving 
train  upon  the  plaintiff,  who  was  walking  by 
the  side  of  the  track;  and  the  presumption  of 
negligence  was  allowed,  not  as  an  inference 
deducible  from  the  injury  itself,  but  as  a  con- 
clusion resulting  from  the  method  in  which, 
and  the  instrumentality  by  which,  the  injury 
had  been  occasioned.  In  the  recent  case  of 
Consolidated  Traction  Co.  v.  ThaXheimer,  59 
N.  J.  L.  474,  it  appeared  that  the  plaintiff  was 
a  passenger  of  the  appellant,  and,  having  been 
notified  by  the  conductor  that  the  car  was  ap- 
proaching the  point  where  she  desired  to 
alight,  got  up  from  her  seat,  and  walked  to  the 
door,  while  the  car  was  in  motion;  and.  while 
going  through  the  doorway,  she  was  thrown 
into  the  street,  by  a  sudden  lurch,  and  thus 
injured.  The  court  said:  **At  all  events,  the 
fact  that  such  a  lurch  or  jerk  occurred  as 
would  have  been  unlikely  to  occur,  if  proper 
care  had  been  exercised,  brings  the  case  within 
the  maxim.  Res  ipsa  loquitur."  The  inference 
of  negligence  arose,  not  from  the  injury  to  the 
passenger,  but  from  the  act  that  caused  the  in- 
jury. In  Baltimore  tSb  0.  R.  Co.  v.  Worthing- 
ton,  21  Md.  275,  88  Am.  Dec.  578,  the  train 
was  derailed  in  consequence  of  an  open  switch, 
and  it  was  held  that  the  injury  thus  inflicted 
on  the  passenger  was  presumptive  evidence  of 
negligence, — not  that  the  mere  injury  raised 
such  a  presumption,  but  that  the  injury, 
caused  in  the  way  and  under  the  circumstances 
shown,  indicated  actionable  negligence,  unless 
satisfactorily  explained.  Whether,  therefore, 
there  b^  a  contractual  relation  between  the 
parties  or  not,  there  must  be  proof  of  negli- 
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gence,  or  proof  of  some  circumstances  from 
which  negligence  may  be  inferred,  before  an 
action  can  be  sustained.  And  whether  you 
characterize  that  inference  as  an  ordinary  pre- 
sumption of  fact,  or  say  of  the  act  that  caused 
the  injury,  *'The  thing  speaks  for  itself,"  you 
assert  merely  a  rebuttable  conclusion,  deduced 
from  known  and  obvious  premises.  It  follows, 
of  course,  that,  when  the  act  that  caused  the 
injury  is  wholly  unknown  or  undisclosed,  it  is 
simply  and  essentially  impossible  to  affirm  that 
there  was  a  negligent  act;  and  neither  the  doc- 
trine of  res  ipsa  hquitur,  nor  any  other  prin- 
ciple of  presumption,  can  be  invoked  to  fasten 
a  liability  upon  the  party  charged  with  having 
by  negligence  caused  the  injury  for  the  inflic- 
tion 01  which  a  suit  has  been  brought. 

Now,  in  the  case  at  bar  there  Is  no  evidence 
that  the  car  on  the  track  was  out  of  repair. 
The  car  went  safely  to  its  destination,  carrying 
the  other  occupants.  There  is  no  evidence 
that  the  roof  of  the  tunnel  struck  the  appel- 
lant, or  that  the  fact  that  a  small  part  of  the 
central  plank  of  the  tunnel  roof  had  been 
slabbed  off  had  the  most  remote  connection 
with  the  accident.  It  is  a  case  presenting  not 
a  single  circumstance  showing  how,  or  by  what 
agency,  the  injury  occurred,  and  in  which, 
with  nothing  but  the  isolated  fact  of  the  in- 
jury  having  happened  being  proved,  it  is  in- 
sisted that  the  jury  shall  be  allowed  to  specu- 
late as  to  the  cause  that  produced  it,  and  then 
to  infer  from  the  cause  thus  assumed,  but  not 
established,   that  there  was  actjonable  negK- 

?;ence.  It  is  not  an  attempt  to  infer  negligence 
rom  an  apparent  cause,  but  to  infer  the  cause 
of  the  injury  from  the  naked  fact  of  injury, 
and  then  to  superadd  the  further  inference  that 
this  inferred  cause  proceeded  from  negli- 
gence. If  in  Bowser's  Case,  80  Md.  146. 
27  L.  R.  A.  154,  there  had  been  no  other 
evidence  than  the  mere  fact  of  an  injury, 
it  cannot  be  pretended  that  the  jury  would 
have  been  allowed  to  speculate  as  to  how 
the  injury  had  occurred.  The  appellant  was 
on  the  car  when  it  entered  the  tunnel.  He 
was  not  on  the  car  when  it  emerged,  but  was 
found,  in  an  unconscious  state,  in  the  tunnel. 
There  was  no  defect  in,  or  abnormal  condition 
affecting,  the  means  of  actual  transportation. 
The  other  occupants  of  the  car  passed  safely 
through.  What  caused  the  appellant  to  be  out 
of  the  car  is  a  matter  of  pure  conjecture.  No 
one  has  explained,  or  attempted  to  explain, 
how  he  got  where  he  was  found.  Indeed,  the 
two  persons  who  occupied  the  front  seat  were 
ignorant  of  the  appellant's  absence  from  the 
car  until  it  had  reachpd  its  destination;  and  the 
appellant  himself  distinctly  testifled  that  he 
did  not  relax  his  hold  to  the  car,  and  did  not 
attempt  to  rise,  but  lowered  his  head,  as  he 
entered  the  tunnel.  All  that  is  certain  is  that 
he  was  injured  in  some  way,  and  he  asks  that 
the  jury  may  be  allowed,  in  absence  of  all  ex- 
planatory evidence,  to  infer  that  some  act  of  a. 
negligent  character,  for  which  the  appellee  is 
responsible,  caused  the  injury  sustained  by  the 
appellant.  No  case  has  gone  to  that  extent, 
and  no  known  principle  can  be  cited  to  sanc- 
tion such  a  position.  There  has  been  no  cir- 
cumstance shown  which  furnishes  the  founda- 
tion for  an  inference  of  negligence,  and  the 


Benedick  v.  Potts. 


481 


circumstaDces  which  have  been  shown  ob- 
viously do  not  bring  the  case  within  the  doc- 
trine of  res  ipsa  loquitur.  There  was  coDse 
quently  no  error  in  the  ruling  complained  of, 


and  the  judgment  of  the  circuit  court  must  be 
affirmed. 

Judgment  afflrmed,   with  costs  above  and 
below. 


NEBRASKA  SUPREME  COURT. 


CHICAGO,    BURLINGTON,   &   QUINCY 

RAILROAD  COMPANY,  Plff.  in  Err., 

t. 

STATE  of  Nebraska,  ex  rel.  City  of  OMAHA. 

(47  Neb.  549.) 

*1.  The  essential  quality  of  the  police 
poorer,  as  a  firovernmental  affenoy,  is  that  it  im- 
poses upon  persons  and  property  burdens  de- 
signed to  promote  the  eafety  and  welfare  of  the 
publi(2  at  large. 

£•  The  legislature  cannot,  under  the 
e^uise  of  police  refipilations,  arbitrarily 
Invade  pergonal  rights  or  private  property. 
There  must  be  some  obvious  and  real  connection 
between  the  actual  provisions  of  such  measures 
and  their  assumed  purpose. 

8.  *1>ue  process  of  law»**  as  the  term  is 
used  in  the  state  and  Federal  Constitu- 
tions* does  not  necessarily  imply  a  bearing,  by 
one  whose  property  Is  taken  or  damaged  for 
public  use,  according  to  the  established  practice 
in  courts  of  common  law  or  equity,  but  is  satis- 
fled  whenever  an  opportunity  is  afforded  to  in- 
voke the  equal  protection  of  the  law  by  judicial 
proceedings  appropriate  for  the  purpose,  and 
adequate  to  secure  the  end  and  object  sought  to 
be  attained. 

4.  The  power  of  the  leg^islature  to  sub- 
serve the  general  welfbfre  of  the  peo- 
ple by  all  needful  and  proper  regulations  in  the 
Interest  of  health  and  safety  is  inherent  in  the 
sovereignty  of  the  state,  and  cannot  be  bartered 
away  by  contract  or  otherwise. 

6.  Such  power  may  be  asserted  directly 
by  the  leg^islature*  or  may,  In  the  absence 
of  constitutional  restrictions  upon  the  subject, 
be  delegated  to  the  several  municipal  corpora- 
tions or  other  agencies  provided  for  its  exercise. 

6.  The  power  of  the  legislature  over 
private  property  is  not  absolute.  But 
while  It  cannot,  at  will,  impose  upon  property 
burdens  so  excessive  and  unreasonable  as  to 
work  a  practical  confiscation  thereof,  the  courts 
will  never  interfere  to  prevent  the  enforcemen 
of  statutes  on  account  of  any  mere  difference  of 
opinion  between  them  and  the  lawmaking  power 
of  the  government  reepecting  the  wisdom  or 
necessity  of  particular  measures. 

7«  The  provision  of  the  charter  of  the 
city  of  Omaha  (Com  p.  Stat.  chap.  \2<u  6  48), 
authorizing  said  cit3'«  by  ordinance,  to  require 
railroad  companies  to  construct  and  keep  in  re- 
pair viaducts  over  streets  therein  crossed  by 
their  tracks,  is  a  valid  exercise  of  the  police 
4>ower  of  the  state. 

8.  Ordinance  requirine^  the  reconstruc- 
tion by  two   railroad  companies   of 

*Headnote8  by  Post.  Ch.  J. 


NoTB.~A8  to  the  liability  of  a  railroad  for  the 
coat  of  changing  a  grade  to  abolish  a  grade  cross- 
ing, see  note  to  Kelly  v.  Minneapolis  (Minn.)  28  L. 
R.A.92. 
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specific  portions  of  a  viaduct  previously 
erected  by  them  Jointly  with  the  city  held  not  to 
violate  prior  contract  obligations. 

9.  Nor  is  such  ordinance  void,  as 
ac^ainst  the  railroad  companies  therein 
named  as  the  owners  of  said  roads,  for  the  failure 
of  the  city  to  proceed  against  other  companies 
engaged  in  operating  one  or  more  of  said  tracks 
as  lessees  of  the  owners,  the  charter  obligation 
being  imposed  upon  railroad  companies  owning 
or  operating  separate  lines  of  track. 

10.  The  duty  of  railroad  companies  to 
construct  or  repair  viaducts  within  the 
city  of  Omaha  may  be  enforced  by  writ  of  man- 
damus. 

(March  18, 1896.)* 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgmeut  requiring 
defendant  to  repair  a  section  of  a  viaduct 
within  the  City  of  Omaha.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Charles  J.  Greene,  Greene  A 
Breckenridg^*  and  J.  W.  Deweese  for 
plaintiff  in  error. 
Mr.  W.  J.  Connell  for  defendant  in  error. 

Post,  Cb.  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding,  on  the  relation  of 
the  city  of  Omaha,  to  require  the  Chicago, 
Burlington,  &  Quincy  Railroad  Company 
(hereafter  referred  to  as  the  "respondent")  to 
repair  the  south  one  third  of  the  so-called 
"Eleventh  Street  Viaduct,"  in  said  city.  There 
was  a  trial  upon  issues  joined  in  the  district 
court  for  Douglas  county,  resulting  in  a  find- 
ing and  judgment  in  accordance  with  the 
prayer  of  the  relator,  and  which  has,  by  appro- 
priate proceedings,  been  removed  into  this 
court  for  review.  It  is  essential  to  a  perfect 
understanding  of  the  questions  discussed  to  re- 
fer in  detail  to  the  legislation  of  the  state  and 
the  city,  so  far  as  it  relates  to  the  subject  of  the 
controversy;  and,  in  so  doing,  we  will  follow 
the  order  in  which  they  are  presented  in  the 
valuable  brief  submitted  in  behalf  of  the  re- 
spondent. 

In  the  year  1869  the  Omaha  &  Southwestern 
Railroad  Company  was  organized  under  the 
General  Statutes  of  this  state,  and  immediately 
thereafter  constructed  a  line  of  road  from  the 
city  of  Omaha,  in  a  southwesterly  direction,  to 
a  point  on  the  Platte  river,  in  Sarpy  county, 
and  which  it  continued  to  operate  until  the 
year  1871,  when  it  transferred  all  of  its  prop- 
erty and  franchises  to  the  Burlington  &  Mis- 
souri River  Railroad  Company,  also  a  Ne- 
braska corporation,  by  lease  for  999  years. 
Said  road  was  by  the  last-named  company  op- 
erated until  1880,  in  which  year  it  was,  together 
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with  all  the  property  and  franchises  of  the 
ori|y^Dal  corporation,  transferred  to  the  re- 
spondent company,  a  corporation  of  the  state 
of  Illinois.  Rev.  Stat.  1866,  cbap.  26,  g  88, 
under  wbich  the  Omaha  &  Southwestern  Com- 
pany was  organized,  contained,  among  other 
provisions,  the  following:  ^ 

'*Bec.  88.  If  it  shall  be  necessarv  in  the  lo- 
cation of  aoy  part  of  any  railroad  to  occupy 
any  road,  street,  alley,  or  public  way  or  ground 
of  any  kind  or  any  part  thereof,  it  shall  be 
competent  for  %he  municipal  or  other  corpora- 
lion  or  puhlic  officer  or  public  authority  own 
ing  or  having  charge  thereof  and  the  railroad 
company  to  agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the  same 
may  be  used  or  occupied." 

]j)  the  year  1884  application  was  by  the  last 
named  company  made  to  the  city  for  permis 
sion  to  lay  ils  tracks  over  and  across  certaio 
streets  therein,  including  Eleventh  sireet;  and 
in  response  to  that  request  an  ordinance  (No. 
729)  was  enacted  and  approved,  in  the  follow- 
ing language: 

''Said  Omaha  &  Southwestern  Railroad 
Company  shall  have  the  right  to  construct, 
maintain,  and  operate  a  line  of  railroad  along, 
upon,  through,  and  across  said  portion  of  said 
streets  and  alleys  as  a  part  of  its  line;  provided 
that  said  railroad  track  and  tracks  are  con- 
structed so  as  to  conform  to  the  grade  of  said 
streets  as  near  as  may  be,  and  so  as  to  interfere 
as  little  as  possible  with  the  travel  along  and 
upon  said  streets;  and,  provided,  that  nothing 
herein  contained  shall  be  construed  as  interfer- 
ing with  the  right  of  any  properly  owner  to 
recover  from  said  com  piny  any  damages  re- 
sulting to  private  property  by  reason  of  the 
construction  of  said  railroad,  and  nothing 
herein  granted  shall  authorize  any  interference 
with  the  tracks  of  the  Union  Pacific  Railway 
Company,  now  laid  and  operated  by  said 
Union  Pacific  Railway  Company  iu  any  por- 
tion of  the  streets  and  alleys  herein  named  and 
enumerated." 

Pursuant  to  said  ordinance  the  respondent 
soon  thereafter  constructed  a  track  from  Tenth 
street  across  Eleventh  street,  and  thence,  in  a 
southwesterly  direction,  to  the  city  limits 
Ltmg  previous  io  the  last-mentioned  date  the 
Union  Pacific  Railroad  Company  had,  with 
the  consent  of  the  city,  constructed  twenty  one 
or  more  tracks  across  Eleventh  street,  which 
have  ever  since  been  in  continual  operation  for 
general  traffic  and  for  switching  purposes,  so 
that  the  additional  tracks  therein  of  the  re- 
spondent .did  not  materially  increase  the  in- 
convenience or  danger  of  the  public  in  the  use 
of  said  street.  By  ^^  1.  2,  and  4  of  an  ace  en 
titled  ''An  Act  to  Provide  for  Viaducts, 
Bridges,  and  Tunnels  in  Certain  Cases  in  Cities 
of  the  First  Class,"  approved  March  4,  1885 
(Sess.  Laws  1885,  p.  109,  chap.  12),  it  was  de 
clared : 

'*Sec.  1.  That  the  mayor  and  city  council  in 
any  city  of  the  first  class  shall  have  power, 
whenever  they  deem  any  improvement,  herein 
provided  for,  necessary  for  the  safely  and  con- 
venience of  the  public,  to  engage  and  aid  in 
the  construction  of  any  viaduct,  or  bridge  over, 
or  tunnel  under  any  railroad  track  or  tracks, 
switch  or  switches  in  such  cities,  when  such 
track  or  switches  cross  or  occupy  any  street, 
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alley,  or  highway  thereof,  in  the  manner  and 
to  the  extent  hereinafter  provided. 

"Sec.  2.  Whenever  any  such  viaduct,  bridge, 
or  tunnel  shall  be  deemed  necessary,  as  pro- 
vided in  the  preceding  section,  the  mayor  and 
city  council  shall  have  the  power  to'  secure 
and  adopt  plans  and  specifications  therefor,  to- 
gether with  the  estimated  cost  of  the  work, 
and  thereupon,  if  the  railroad  company  or 
companies,  across  whose  (racks  or  switches 
the  work  is  proposed  to  be  built,  will  assume 
three  fifths  ({i  of  the  entire  cost  thereof,  and 
three  fifths  (|)  of  all  damages  to  abutting  prop- 
erty on  account  of  construction  of  said  via- 
duct, bridge,  or  tunnel,  and  secure  to  the  citv 
the  payment  of  the  necessary  funds  to  meet  it 
as  the  work  progresses,  in  such  manner  and 
with  such  security  as  the  mayor  and  city  coun- 
cil shall  require,  and  when  the  payment  of  the 
further  sum  of  one  fifth  H)  of  the  money  re- 
quired for  said  improvement  is  arranged  for  in 
manner  satisfactory  to  said  mayor  and  council, 
either  by  private  donation  or  by  execution  of 
good  and  sufficient  bond  as  will  protect  said 
city  from  the  payment  of  said  one  fifth  ({), 
then  the  said  mayor  and  council  may  proceed 
to  contract  with  the  necessary  party  or  parties 
for  the  construction  of  such  viaduct,  bridge,  or 
tunnel,  under  the  supervision  of  the  board  of 
public  wotks  of  such  city,  and  to  provide  for 
the  payment  of  one  fifth  H)  of  the  cost  thereof 
by  the  ciry,  by  special  tax  on  all  taxable  prop- 
erty in  such  city,  and  one  fifth  (J)  by  special 
tax  to  property  benefited,  as  provided  in  the 
following  section,  if  not  otherwise  provided 
for." 

"Sec.  4.  The  city,  with  the  assent  of  the 
railroad  company  or  companies  aiding  in  the 
construction  of  any  such  viaduct,  bridge,  or 
tunnel  as  herein  provided,  may  permit  any 
street  railway  company  to  build  ils  street  rail- 
way track  and  operate  ils  railway  upon  or 
through  the  same,  upon  such  terms  and  condi- 
tions and  for  such  compensation  as  shall  be 
agreed  upon  between  the  city  and  the  street- 
railway  company.  And  the  compensation  paid 
for  such  use  shall  be  set  apart  and  used  to- 
wards the  maintenance  of  such  viaduct,  biidge, 
or  tunnel." 

In  virtue  of  the  foregoing  provisions  the 
city,  the  Union  Pacific  Company,  and  the  re 
spondent.  in  the  year  18«S6,  entered  into  an 
agreement  in  writing,  the  essential  part  of 
which  is  as  follows: 

**.  .  .  Witnes.«eth,  that  the  said  parties 
of  the  second  part,  in  pursuance  of  the  provi- 
sions of  an  act  of  the  legislature  of  the  state  of 
Nebraska  entitled,  *An  Act  to  Provide  for 
Viaducts,  Bridges,  and  Tunnels  in  Certaio 
Casc^  in  Cities  of  the  First  Class,'  do  hereby 
assume  and  agree  to  pay,  as  may  be  required 
by  the  mayor  and  city  council  of  said  city, 
three  fifilis  of  the  entire  cost  of  con  struct  ing*  a 
viaduct  along  Eleventh  street,  in  said  city, 
over  the  railroad  tracks  of  said  parties  of  the 
second  part,  and  three  fifths  of  the  damages  to 
abutting  property  on  account  of  the  construc- 
tion of  such  viaduct,  not  otherwise  provided 
for  by  waivers  or  private  contributions;  such 
entire'  cosi  and  damages  not  to  exceed  the 
sum  of  ninety  thousand  dollars  ($90,000);  the 
amount  so  assumed  and  agreed  to  be  paid  being 
three  fifths  of  the  entire  cost  and  damages,  to 
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be  pioportioDed  between  said  parties  of  Ibe 
second  pan  as  follows:  Three  fourths  thereof 
to  be  paid  by  said  Union  Pacific  Railway  Com- 
pany, and  one  fourth  thereof  to  be  paid  by  said 
Omaha  &  Southwestern  Railroad  Company 
.  .  .  Tiic  plans  and  specifications  for  said 
viaducts,  before  contracts  for  the  construction 
thereof  are  entered  into,  shall  be  submitted  to 
and  approvtd  by  said  parties  of  the  second 
part;  and  should  plans  and  specifications  be 
adopted  by  said  party  of  the  first  part,  and  ap- 
proved by  said  party  of  the  second  part,  which 
shall  increase  the  said  cost  and  damages  be- 
yond the  amounts  herein  limited,  then  the  said 
parties  of  the  second  part  are  to  pay  their  re- 
spective proportions  of  such  increased  cost  and 
damages  in  the  same  manner,  and  according 
to  the  same  division,  as  hereinbefore  agreed." 

Pursuant  to  that  agreement  the  viaduct  in 
question  was  constructed,  and  dedicated  to  the 
use  of  the  public  early  in  the  year  1887.  In 
the  year  last  named  a  new  charter  was  pro 
vided  for  the  city  by  an  act  entitled  *'An  Act 
Incorporating  Metropolitan  Cities  and  Defining 
and  Prescribing  Their  Duties.  Powers,  and 
Government"  (Sess.  Laws  1887,  p.  105.  chap. 
10),  ^  48  of  which,  as  amended  in  1898,  reads 
as  follows: 

**lSec.  48.  The  mayor  and  council  shall  have 
power  to  require  any  railway  company  or  com- 
panies owning  or  operating  any  railway  track 
or  tracks  upon  or  across  any  public  street  or 
streets  of  the  city,  to  erect,  construct,  recon- 
struct, complete,  and  keep  in  repair  any  via 
duct  or  viaducts  upon  or  along  such  street  or 
streets  and  over. or  under  such  track  or  tracks, 
including  the  approaches  to  such  viaduct  or 
viaducts,  as  may  be  deemed  and  declared  by 
the  mayor  and  council  necessary  for  the  safety 
and  protection  of  the  public.  .  .  .  When 
two  or  more  railroad  companies  own  or  oper 
ate  separate  lines  of  track  to  be  crossed  by  any 
such  viaduct,  the  proportion  thereof,  and  of 
the  approaches  thereto,  to  be  constructed  by 
each,  or  the  cost  to  be  borne  by  each,  shall  be 
determined  by  the  majror  and  council.  It  shall 
be  the  duty  of  any  railroad  company  or  com 
panics  upon  being  required  as  herein  provided 
to  erect,  construct,  reconstruct,  or  repair  any 
viaduct,  to  proceed  within  the  time  and  in  the 
manner  required  by  the  mayor  and  council, 
to  erect,  construct,  reconstruct,  or  repair  the 
.same,  and  il  shall  be  a  misdemeanor  for  any 
railroad  company  or  companies  to  fail,  neg- 
lect, or  refuse  to  perform  such  duty,  and  upon 
conviction  any  such  company  or  companies 
shall  be  fined  one  hundred  dollars  ($100),  i»nd  . 
each  day  any  such  company  or  companies 
shall  fail,  neglect,  or  refuse  to  perform  such 
duty  shall  be  deemed  and  held  to  be  a  sepa- 
rate and  distinct  offense,  and  in  addition  to 
the  penalty  herein  provided  any  such  com- 
pany or  companies  shall  be  compelled  by 
mandamus  or  other  appropriate  proceedings 
to  erect,  construct,  reconstruct,  or  repair  any 
viaduct  as  may  be  required  by  ordinance  as 
herein  provided.  The  mayor  and  council  shall 
also  have  power  whenever  any  railroad  com- 
pany or  companies  shall  fail,  neglect,  or  refuse 
to  erect,  construct,  reconstruct,  or  repair  any 
viaduct  or  viaducts  after  having  been  required 
so  to  do  as  herein  provided,  to  proceed  with 
the  erection,  construction,  reconstruction,  or 
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repair  of  such  viaduct  or  viaducts  by  contract 
or  in  such  other  manner  as  may  be  provided 
by  ordinance,  and  assess  the  costs  of  the  erec- 
tion, construction,  reconstruction,  or  repair  of 
such  viaduct  or  viaducts  against  the  property 
of  the  railroad  company  or  companies  required 
to  erect,  construct,  reconstruct,  or  repair  the 
same,  and  such  cost  shall  be  a  valid  and  sub- 
sisting lien  against  such  property,  and  shall 
also  l^  a  legal  indebtedness  of  said  company 
or  companies  in  favor  of  such  city,  and  may 
be  enforced  and  collected  by  suit  in  the 
proper  court."  Sess.  Laws  1898,  p.  70,  chap. 
8,  §7. 

In  the  month  of  January,  1894,  the  relator 
— having  determined  from  the  report  of  the 
city  engineer,  the  board  of  public  works,  and 
other  com  petent  evidence,  that  extensive  repairs 
were  required  upon  said  viaduct,  by  reason  of 
structural  weakness  thereof,  and  other  causes- 
enacted  an  ordinance  approving  the  plans  and 
speciOcalions  therefor  previously  submitted  by 
the  city  engineer,  §§  2  and  8  of  which  read  as 
follows: 

"Sec.  2.  That  the  Union  Pacific  Railwav 
Company  be  and  is  hereby  ordered,  directed, 
and  req'uired  to  repair  that  portion  of  said 
Eleventh  Street  Viaduct  from  the  north  end 
of  said  viaduct  south  for  a  distance  of  two 
thirds  of  the  entire  length  of  said  viaduct  and 
the  Chicago,  Burlington,  &  Quincy  Railroad 
Company,  grantee  and  successor  to  the  Bur- 
lington &  Missouri  River  Railroad  Company 
in  Nebraska  and  the  Omaha  &  Southwestern 
Railroad  Company,  be  and  is  hereby  ordered, 
directed,  and  required  to  repair  that  portion  of 
said  Eleventh  Street  Viaduct  commencing  at 
the  south  end  thereof,  and  extending  north- 
ward a  distance  of  one  third  of  the  entire  length 
of  said  viaduct:  the  said  repairs  to  be  made  in 
accordance  with  said  plans  and  specifications 
and  to  be  done  under  the  supervision  of  the 
city  engineer;  the  said  repairs  to  be  commenced 
without  unnecessary  delay  and  fully  completed 
as  herein  required  within  ninety  day^  from 
the  passage  and  approval  of  this  ordinance. 

**Sec.  8.  That  the  city  clerk  be  and  is  here- 
by directed  to  furnish  to  said  Union  Pacific 
Railway  Company  and  to  said  Chicago  Bur- 
lington, &  Quincy  Railroad  Company  owning 
or  operating  railroad  tracks  upon  and  across 
said  Eleventh  street  under  said  Eleventh  Street 
Viaduct,  a  duly  certified  copy  of  this  ordi- 
nance without  unnecessary  delay,  and  that  the 
city  engineer  is  hereby  directed  to  furnish  to 
each  of  said  railroad  companies  a  copy  of  said 
plans  and  specifications,  and  to  superintend  the 
work  of  making  said  repairs." 

Notice  of  the  foregoing  order  was,  in  due 
form,  served  upon  the  respondent,  as  well  as 
upon  the  Union  Pacific  Railroad  Company; 
and  upon  the  refusal  of  the  former  to  comply 
with  the  terms  of  the  ordinance,  this  proceed- 
ing was  instituted,  with  the  result  stated. 

The  first  proposition  asserted  by  the  respon- 
dent is  that  ^  4^,  above  set  out,  has  a  prospec- 
tive operation  only  and  does  not,  in  terms  or 
by  implication,  apply  to  viaducts  in  existence 
at  the  time  it  took  effect.  We  are,  however, 
unable  to  accept  counseVs  definition  of  a  •re- 
trospective law."  A  statute  does  not  operate 
retroactively  from  the  mere  fact  that  it  relates 
to  antecedent  events.     A   "retrospective  law" 
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bas  been  defined  as  one  intended  to  afTectj 
transactions  wbicli  occurred  or  rights  which  ' 
accrued  before  it  became  operative  as  such.  ' 
and  which  ascribes  to  them  elFects  not  inherent 
in  their  nature,  in  view  of  the  law  in  force  at 
the  time  of  their  occurrence.  Bishop,  Written 
Laws,  §  83;  Black,  Interp.  Laws.  p.  247.  The 
language  employed  in  the  statute  is  "any  via- 
duct or  viaducts,"  and  must,  when  read  in  the 
light  of  the  authorities  ciied,  be  held  to  include 
such  as  were  then  in  existence,  as  well  as  those 
subsequently  constructed.  The  es&ential  qual- 
ity of  the  police  power,  as  a  governmental 
agency,  is  that  it  imposes  upon  persons  and 
property  burdens  designed  to  promote  the 
safety  and  welfare  of  the  ^eneral  public.  It 
is  one  of  the  powers  which  has  been  reserved 
by  the  people  of  the  state,  and  which  cannot 
be  surrendered,  to  require  persons  and  cor- 
porations to  so  exercise  and  enjoy  their  rights 
as  not  unnecessarily  to  injure  others.  That  the 
principle  stated  is  especially  applicable  to  ex- 
isting rights,  without  regard  to  the  time  of 
their  acquirement,  or  to  the  source  from  whence 
they  are  derived,  appears  to  us  a  self  evident 
proposition,  not  requiring  argument,  and  the 
subject  will  not  thereaftef  be  further  pursued 
in  this  connection. 

The  next  and  most  important  subject  of  in- 
quiry is  presented  by  respondent's  contention 
that  the  ordinance  under  which  the  city  pro- 
ceeded in  ordering  the  repairs  in  question  con- 
templates the  taking  of  its  property  without 
due  process  of  law,  within  the  meaning  of  the 
state  and  Federal  Constitutions,  and  also  im- 
pairs the  obligation  of  the  contract  under 
which  its  track  was  laid,  and  under  which  said 
viaduct  was  constructed.  The  difficulty  at- 
tending a  solution  of  the  questions  presented 
by  this  assignment  is  augmented  from  the  fact 
that  courts  have  not  always  observed  the  dis- 
tinction between  the  different  reserved  powers 
of  the  state,  and  have  cited  indiscriminately 
cases  involving  the  police  power,  the  taxing 
power,  and  the  power  of  eminent  domain. 
Not  is  the  confusion  on  that  account  at  all 
strange,  when  we  remember  that  those  powers 
all  depend  for  their  vitality  upon  a  common 
principle,  viz.,  the  subordination  of  private 
rights  to  the  public  welfare, — of  the  individual 
to  the  community.  Of  the  cases  frequently 
cited  to  illustrate  that  principle,  many  involve 
an  application  of  two  or  more  of  the  powers 
enumerated,  while  in  others  the  line  ofdistinc 
lion  is  by  no  means  clearly  apparent.  Many 
attempts  at  defining  the  "police  power"  have 
been  made,  but  in  none  has  the  limit  of  its  ex- 
ercise been  defined  with  precision.  It  is,  in  the 
language  of  Chief  Justice  Shaw  in  Com.  v.  i4^ 
^«r,  7  Cusb.  58,  "much  easier  to  prcceive  and 
realize  the  existence  and  sources  of  this  power 
than  to  mark  its  boundaries,  or  prescribe  limits 
to  its  exercise."  Doubtless,  the  safe  course  to 
pursue  in  attainins:  the  desired  result  is  that 
which  is  characterized  by  Mr.  Justice  Miller, 
in  Davidson  v.  Neto  Orleans,  96  U.  S.  97.  24 
L.  ed.  616,  as  "the  gradual  process  of  judicial 
inclusion  and  exclusion."  We  held  in  Smiley 
V.  MacDonald,  42  Neb.  5,  27  L.  R.  A.  540, 
that  the  legislature  cannot,  under  the  guise  of 
a  police  regulation,  arbitrarily  invade  private 
property  or  personal  rights,  but  that  the 
court  must  be  able  to  perceive  some  clear 
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and  real  connection  between  tlie  assumed  pur- 
pose of  the  law  and  its  actual  provisions.  The 
obvious  purpose  of  the  legislation  in  this  case, 
both  state  and  municipal,  is  to  promote  the 
convenience  and  safety  of  the  public  at  a  grade 
crossing,  which  is  judicially  recognized  as  a 
place  of  danger.  It  is,  in  short,  the  exercise 
of  the  governmental  power  and  duly  to  secure 
a  safe  and  necessary  highway,  and  must  be  up- 
held, if  at  all,  as  a  legitimate  exercise  of  the 
police  power  of  the  state.  The  authorities 
which  fully  sustain  this  proposition  will  be 
noticed  in  The  course  of  our  further  examina- 
tion of  this  case,  and  need  not  be  here  cited. 
The  questions  presented  by  this  assignment 
are,  in  principle,  nearly  allied,  covering  sub- 
stantially the  same  field  of  inquiry,  and  will, 
for  convenience,  be  considered  together. 

The  proceeding  by  the  mayor  and  council  is, 
it  is  claimed,  essentially  judicial  in  character; 
and,  to  use  the  language  of  the  respondent, 
"such  a  proceeding,  without  notice  to  those 
concerned,  and  without  giving  them  an  oppor- 
tunity to  be  heard,  violates  every  maxim  and 
principle  of  constitutional  government.*'  The 
term  "due  process  of  law"  is,  like  the  "police 
power  of  the  stale,"  not  susceptible  of  a  pre- 
cise definition.  However,  that  of  Judge  Cooley 
[Const.  Lim  6th  ed.  p.  434]  appears  to  have 
proved  the  most  acceptable  to  the  courts  of  this 
country,  viz.:  "  'Due  process  of  law,'  in  each 
particular  case  means,  such  an  exertion  of  the 
powers  of  government  as  the  settled  maxims 
of  law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the  class 
of  cases  to  which  the  one  in  question  belongs." 
In  Alfala  Irrig.  Dist.  Directors  v.  CoUih».  48 
Neb.  411,  we  held,  in  effect,  that  the  constitu- 
tional requirement  with  respect  to  that  subject 
does  not  imply  a  hearing  according  to  the  es- 
tablished practice  in  courts  of  common  law  or 
equity,  but  that  it  is  satisfied  whenever  the  citi- 
zen whose  property  is  taken  or  damaged  for 
public  use  is  afforded  an  adequate  remedy 
therefor  in  a  court  of  competent  jurisdiction. 
And  the  doctrine  is  now  firmly  established,  al- 
though after  some  diversity  of  opinion,  that 
previous  notice,  and  an  opportunity  to  be 
heard,  by  persons  thereby  affected,  is  not  in- 
dispensable to  a  valid  exercise  of  the  police 
power,  or  the  power  to  levy  and  collect  taxes» 
whether  ad  tatorem,  by  the  ordinary  means,  or 
such  as  are  denominated  "special  assessments," 
and  chargeable  against  particular  property. 
In  McMillen  v.  Andenon,  95  U.  S.  a7,  24  L. 
ed«835,  Mr.  Justice  Miller,  in  holding  that  the 
courts  of  the  United  Slates  could  not  be  in- 
voked to  prevent  the  collection  of  an  alleged 
illegal  license  tax  levied  by  the  state  of  Louisi- 
ana, on  the  ground  that  the  effect  thereof  was 
to  take  the  petitioner's  property  without  due 
process  of  law,  said :  '  'Ii  seems  to  be  supposed 
that  it  is  essential  to  the  validity  of  this  tax 
that  the  party  charged  should  have  been  pres- 
ent, or  had  an  opportunity  to  be  present,  in 
some  tribunal,  when  he  was  assessed.  But  this 
is  not,  and  never  has  been,  considered  neces- 
sary to  the  validity  of  a  tax.  .  .  .  Nor  is 
the  person  charged  with  such  a  tax  without  le- 
gal remedy  by  the  laws  of  Louisiana.  It  is 
probable  that  in  that  state,  as  in  others,  if  com- 
pelled to  pay  the  tax  by  a  levy  upon  his  prop- 
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erty,  he  can  sue  the  proper  party,  and  recover 
back  the  money  as  paid  under  duress  if  the  tax 
was  illegal."  True,  it  was  said  in  Barker  v. 
Omafta,  16  Neb.  269,  that  *'noticeof  souie  kind 
must  be  given  to  a  property  owner,  .  .  . 
before  an  assessment  upon  his  property  be- 
comes finally  and  irrevocably  fixed."  But  the 
learned  author  of  that  opinion  did  not  say  or 
imply  that  the  means  of  redress  afforded  in 
other  cases  against  illegal  assessment  fails  to 
satisfy  the  constitutional  inhibition  against  the 
taking  of  property  without  due  process  of  law. 
What  is  meant — and  what  is  the  doctrine  of  the 
authorities  there  cited—is  that  a  property 
owner  shall,  before  being" required  to  pay,  have 
an  opportunity  to  be  heard  in  the  courts,  in  a 
proceeding  instituted  by  himself,  or  by  the 
municipality  to  which  the  taxing  power  of  the 
state  has  been  by  law  intrusted.  Although 
there  aie  many  cases  in  the  state  and  Federal 
courts  in  harmony  with  the  opinion  of  Justice 
Millt-r,  from  which  the  foregoing  is  quoted, 
and  fully  sustaining  the  proposition  here  as- 
serted, we  prefer  to  confine  our  examination  of 
such  as  involve  an  exercise  of  the  police  power, 
rather  than  the  power  of  taxation. 

In  Wot^druff  v.  Cailin.  54  Conn.  295,  it  is 
said:  **The  legislature  having  determined  that 
the  intersection  of  two  railways  with  a  high- 
way in  the  city  of  Hartford,  at  grade,  is  a  nuis- 
ance, dangerous  to  life,  in  the  absence  of 
aciion  on  the  part  either  of  the  eiiy  or  of  the 
railroads,  may  compel  them  severally  to  be- 
come the  owners  of  the  right  to  lay  out 
new  highways  and  new  railways  over  such 
land,  and  in  such  manner  as  will  separate 
the  grade  of  the  railways  from  that  of 
the  highway  at  intersection;  may  compel  them 
to  use  the  right  for  the  accomplishment  of  the 
desired  end;  may  determine  that  the  expense 
shall  be  paid  by  either  corporation  alone,  or  in 
part  by  both.  .  .  .  And  it  has  the  power  to 
do  all  this  for  the  specified  purpose,  and  to  do  it 
through  the  instrumentality  oi  a  commission." 

Seio  York  d*  N.  E  R.  Co/s  Appeal.  58  Conn, 
532,  involved  the  constitutionality  of  an  act  of 
the  legislature  limiting  the  amount  chargeable 
to  a  town  or  village,  on  the  separation  of  the 
grade  of  a  highway  from  that  of  a  railway 
track  situated  therein,  to  one  fourth  of  the 
whole  cost  of  such  improvement.  Such  a  lim- 
itation, it  was  argued,  authorized  the  taking  of 
the  appellant's  property  without  due  process 
of  law,  inasmuch  as  it  prevented  the  commis- 
sioner to  whom  the  discretion  was  intrusted 
from  apportioning  to  the  city  a  just  and  equit- 
able share  of  the  burden  imposed  by  the  act. 
But  the  court  held  otherwise.  Carpenter,  J., 
speaking  for  the  court,  after  remarking  that 
the  policy  of  the  law  was  to  abolish  grade 
crossings,  said:  "Legislation  on  this  subject 
a.«sume8  that  each  party,  in  the  discharge  of 
its  duly,  is  concerned  in  creating  the  danger, 
and  that  each  may  justly  be  required  to  con- 
tribute to  the  exf.ense  of  its  removal,  or  that 
either  may  lie  required  to  pay  the  whole,  and, 
if  each  contributes,  that  the  proportion  which 
each  shall  pay  may  he  determined  by  the  legis 
lature  in  each  case  as  it  arises,  or  hv  a  general 
rule,  by  itself,  or  by  a  delegation  of  its  power 
to  the  railroad  commissioners.  This  exercise 
of  power  is  justifiable  on  the  ground  that  gov- 
ernment itself,  in  the  discharge  of  its  govern- 
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mental  duties,  undertakes  to  remove  the  dan- 
ger; and  does  it  in  the  same  manner,  and 
through  the  same  instrumentalities,  that  it  pro- 
vides and  maintains  highways  through,  and  at 
the  expense  of,  the  towns  and  other  corpora- 
tions. So  far  as  towns  are  concerned,  it  is  a 
duty  that  has  ever  devolved  upon  them  to  keep 
thehighways  reasonably  safe.  They  are  com- 
pelled to  act  without  compensation  or  pe- 
cuniary profit.  Their  sole  motive  is  the  public 
welfare.  Railroad  companies,  in  some  sense, 
are  but  the  agents  of  the  government  in  afford- 
ing to  the  public  a  more  expeditious  and  vastly- 
improved  method  of  travel.  .  .  .  Unlike 
towns,  they  do  not  act  upon  compulsion,  but 
by  choice.  Their  motive  is  private  gain;  pub- 
lic bene6t  is  incidental.  .  .  .  They  con- 
tribute largely  to  the  danger,  and  the  state  may 
well  require  them  to  contribute  largely  to  its 
removal.  .  .  .  Requiring  the  railroad  com- 
pany to  pay  three  fourths  of  the  expense,  how- 
ever just  it  might  be  to  require  the  town  to  pay 
more  than  one  fourth,  is  not  a  matter  of  which 
the  railroad  company  can  legally  complain." 
That  doctrine  was  reasserted  by  the  same  court 
in  New  York  dt  J\\  K  R.  Co/s  Appeal,  62 
Conn.  527,  which  was,  upon  proceedings  in 
error  to  the  Supreme  Court  of  the  United 
States,  aflSrmed.  and  the  validity  of  the  act  in 
ques'ion  expressly  upheld  See  Kew  York  dt 
y.  E.  R.  Co.  V.  firntoL  151  U.  S.  556,  38  L. 
ed.  270.  In  the  opinion  last  referred  to  this 
languaee  was  used  by  Chief  Justice  Fuller: 
"Nor  is  there  necessarily  such  denial,  nor*an 
infringement  of  the  obligation  of  contracts,  in 
the  imposition  upon  them  [railway  companies], 
in  particular  instances,  of  iheentire  expense  of 
the  performance  of  acts  required  in  the  public 
interest,  in  the  exercise  of  legislative  discretion; 
nor  are  they  thereby  deprived  of  property 
without  due  process  of  law,  by  statutes  under 
which  the  result  is  ascertained  in  a  mode 
suited  to  the  nature  of  the  case,  and  not  merely 
arbitrary  and  capricious;  and  that  the  adjudi- 
cation of  the  highest  court  of  a  state,  that  in 
such  particulars  a  law  enacted  in  the  exercise 
of  the  police  power  of  the  state  is  valid,  will 
not  be  reversed  by  this  court  on  the  ground 
of  an  infraction  of  the  Conslilution  of  the 
United  States."  And  substantially  similar 
views  are  expressed  by  that  court  in  Missouri 
P.  R.  Co.  V.  Humes,  115  U.  S.  512,  29  L.  ed. 
463.  and  Eldridge  v.  Trezevant,  160  U.  S.  452, 
40  L.  ed.  490. 

In  Train  v.  Boston  Disinferting  Co.  144 
Mass.  529,  59  Am.  Rep.  118,*  a  regulation  of 
the  board  of  health  for  the  disinfecting  of  cer- 
tain vessels  and  goods  imported  therein,  at  the 
owner's  expense,  was  assailed  on  the  ground 
that  no  provision  was  by  law  made  for  a  hear- 
ing, or  for  review  by  appeal  or  otherwise. 
But  the  court  pronounced  the  regulation  a  rea- 
sonable one,  and  defensible  as  an  exercise  of 
the  police  power  of  the  state. 

In  Com.  V.  Roherfs^  155  Mass.  281,  16  L.  R. 
A.  400,  an  act  required  all  buildings  used  for 
a  designated  purpose  to  be  supplied  with  sufti- 
cient  water  closet  connections.  It  was  held, 
although  there  was  no  provision  for  notice  or 
hf  arinjr.  that  said  act  was  a  valid  exercise  of 
the  police  power,  and  applicable  to  buildings 
erected  before  its  enactment  as  well  as  to  those 
subsequently  constructed. 
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Id  People,  Kimball,  v.  Boston  A  A.  R,  Co.  70 
K.  Y.  569,  the  appellant  company  was  required 
to  construct  a  bridge  over  a  turnpike  road,  on 
the  ground  that  the  state  may,  under  the 
powe'rs  reserved  to  the  legislature,  impose  upon 
railroad  corporations  such  additional  burdens 
as  are  essential  lo  the  public  welfare. 

In  State  r.  MmouH  P.  R,  Co,  38  Kan.  176, 
the  power  of  the  city  of  Atchison  to  compel 
the  respindents  to  construct  viaducts  was  sus- 
tained under  legislation  substantially  like  that 
here  involved.  Referring  to  the  subject  of 
notice,  the  court,  by  Valentine,  J.,  observed: 
^'We  might,  however,  say  that  we  do  not 
think  that  it  is  necessary  that  the  city  should 
have  given  the  railroad  companv  notice  before 
passing  the  ordinance  requiring  them  [re- 
spondents] to  construct  the  viaduct.  Notice 
afterwards,  with  an  opportunity  on  the  part  of 
the  railroad  companies  to  contest  the  validity 
of  the  ordinance,  and  the  right  of  the  city  to 
compel  them  to  construct  the  viaduct,  is  suffi- 
cient." 

But  the  clearest  and  most  satisfactory  expo- 
sition of  the  subject  is  found  in  ^ew  York 
Health  Department  v.  Trinity  Church,  145  N. 
Y.  83,  27  L.  R.  A.  710,  which  was  an  action 
to  recover  a  penalty  under  a  statute  requiring 
all  tenement  bouses  to  be  supplied  with  water 
on  each  floor  occupied,  or  intended  to  be  occu 
pied,  by  one  or  more  famtlies,  whenever  so  di- 
rected by  the  board  of  health.  The  statute 
mi^de  no  provision  for  notice  to  property  own- 
ers, and  none  was  in  fact  given,  while  it  was 
admitted  that  it  would  cost  the  respondent  a 
considerable  sum  of  money  to  comply  with  the 
order  of  the  board.  In  the  opinion  of  Peck 
ham,  J.,  it  is  said:  "The  legislature  has 
power,  and  has  exercised  it  in  countless  in- 
stances, to  enact  general  laws  upon  the  subject 
of  the  public  health  or  safety,  without  provid- 
ing that  the  parties  who  are  to  be  affected  by 
those  laws  shall  first  be  heard  before  they  shall 
take  effect  in  any  particular  case.  .  .  .  The 
fact  that  the  legislature  has  chosen  to  delegate 
a  certain  portion  of  its  power  to  the  board  of 
health  .  .  .  would  not  alter  the  principle,  nor 
would  it  be  necessary  to  provide  that  the 
board  should  give  notice  and  afford  a  hearing 
to  the  owner  before  it  made  such  order." 
And  in  answer  to  the  argument  that  the  effect 
of  the  act  was  to  impair  contract  obligations 
the  same  learned  judge  said:  "Laws  and  reg 
ulations  of  a  police  nature,  although  they  may 
disturb  the  enjoyment  of  individual  rights,  are 
not  unconstitutional,  though  no  provision  is 
made  for  compensation  for  such  disturbances. 
They  do  not  appropriate  private  property  for 
public  use,  but  simply  regulate  its  use  and  en- 
joyment by  the  owner,  if  he  suffers  injury,  it 
IS  either  damnum  ahf^que  injuria^  or,  in  the 
theory  of  the  law,  he  is  compensated  for  it  by 
sharing  in  the  general  benetiis  which  the  regu- 
lations are  intended  and  calculated  to  secure." 
See  ali»o  Peovle  v.  Union  P.  R.  Co,  20  Colo. 
186;  1  Dill.  Mun.  Corp.  4th  ed.  §  141,  and  note; 
Com.  V.  AigfiT,  7  Cush.  ^8:  Baker  v.  Boston,  12 
Pick.  184,23  Am.  Dec.  421;  Thorpe  v.  Rut- 
land d;  B.  R  Co.  27  Vt.  140,  62  Am.  Dec.  625; 
Tiedeman.  Pol.  Power,  §  124;  Prentice,  Police 
Powers,  pp.  58,  67.  And  the  principle  which 
underlies  all  of  the  cases  cited  was  distinctly 
recognized  by  this  court  in  State,  Lancaster 
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County,  V.  Chicago,  B.  &  Q,  R,  Co.  29  Neb. 
412. 

It  will  not,  of  course,  be  contended  that  the 
power  of  the  legislature  is  in  that  respect  abso- 
lute, or  that  it  may  at  will  impose  upon  prop- 
erty burdens  so  unreasonable  as  to  work  a 
practical  confiscation.  There  is,  as  all  admit, 
a  limit  beyond  which  it  cannot  go,  and  within 
which  it  will  be  confined  by  the  judicial  power 
of  the  state.  Prentice,  Pol.  Powers,  p.  31; 
Minnesota  v.  Barber,  186  U.  S.  8l8.  34  L.  ed. 
455,  8  Inters.  Com.  Rep.  185.  But  it  is  un- 
necessary, if  it  were  possible,  to  point  out  the 
boundary  line  between  reasonable  and  unrea- 
sonable exactions.  It  is  enough  that  the  courts 
will  not  interfere  to  prevent  the  enforcement 
of  statutes  on  account  of  any  mere  difference 
of  opinion  between  them  and  the  lawmaking 
branch  of  the  government  respecting  the  wis- 
dom or  necessity  of  particular  measures. 

To  summarize  briefly,  we  conclude  from  the 
foregoing  authorities,  and  many  others  ex- 
amined, that  the  legislation  assailed  in  this 
cause  is  a  valid  exercise  of  the  police  power  of 
the  state  over  the  subject  to  which  it  applies; 
that  it  does  not  authorize  the  appropriation  of 
the  respondent's  properly  without  due  process 
of  law,  in  a  constitutional  sense,  since  the  lat- 
ter is  able  to  invoke  the  equal  protection  of  the 
law  by  any  appropriate  proceeding,  and  be- 
cause it  did  in  fact  put  in  issue  by  the  answer, 
both  the  validity  of  the  ordinance,  and  the  rea- 
sonableness of  the  amount  apportioned  to  it 
for  the  repair  of  the  viaduct  in  question.  Nor 
is  such  legislation  violative  of  any  contract  ob- 
ligation, since  the  power  to  subserve  the  gen- 
eral welfare  of  the  people  by  all  needful  and 
proper  regulations  in  the  interest  of  health  and 
safety  cannot  be  bartered  away  by  contract  or 
otherwise.  Such  power  is  inherent  in  the  sov- 
ereignty of  the  state,  and  may  be  asserted  di- 
rectly by  the  legislature,  or  may,  in  the  ab- 
sence of  constitutional  restriction  upon  the 
subject,  be  delegated  to  the  several  municipal 
corporations  or  other  agencies  provided  for  its 
exercise.  The  single  purpose  of  the  legislation, 
whether  contemplating  the  erection  or  recon- 
struction of  the  viaduct,  is  to  reduce  to  a  mini- 
mum the  danger  to  life  and  limb  for  which 
the  railroad  companies  are  chiefly  responsible, 
and  it  is  not  unreasonable  to  require  the  par- 
ties to  maintain  the  street  in  a  condi>ion  of 
safety,  for  whose  benefit  and  convenience  it 
was  originally  rendered  unsafe. 

The  argument  assailing  the  ordinance  on  the 
ground  that  it  requires  the  respondent  to  re- 
pair the  south  one  third  of  the  viaduct,  instead 
of  contributing  a  designated  part  of  the  entire 
cost,  is,  we  think,  without  merit.  Section  48, 
above  set  out,  confers  upon  the  mayor  and 
council  of  the  city  plenary  powers  with  respect 
to  the  subject.  They  may,  by  ordinance,  de- 
termine the  proportion  of  the  viaduct  and  ap- 
proaches to  be  constructed  by  two  or  more 
railroad  companies  owning  or  operating  sepa- 
rate lines  of  track  to  be"  crossed  thereby,  or 
may  determine  the  cost  thereof  to  be  borne  by 
each.  The  ordinance,  if  not  within  the  letter 
of  the  city's  charter,  is  clearly  within  its  de- 
clared scope  and  purpose.  But,  in  the  al)sence 
of  any  statute  regulating  the  manner  of  appor- 
tioning the  cost  of  such  repair.^,  It  cannot  be 
said  that  the  plan  adopted  is  either  so  inequit- 


1896. 


Chicago,  B.  &  Q.  R.  Co.  y.  State,  ex  rel.  Omaha. 


487 


able  or  uDreasonable  as  to  amount  to  an  abuse 
of  the  discretion  conferred  upon  tbe  officers  of 
the  city.  Equally  groundless  is  the  oonten- 
tion  thnt  tbe  city  was  required  to  proceed 
against  the  Chicago,  Rock  Island,  &  Pacific 
and  the  Chicago,  Milwaukee,  &  St.  Paul  Rail- 
road Companies,  then  engaged  in  operating, 
jointly  with  the  Union  Pacific  Company,  cer- 
tain tracks  belonging  to  tbe  latter,  across 
Eleventh  street,  and  under  said  viaduct.  Tbe 
statute,  as  we  have  seen,  authorizes  the  city  to 
require  two  or  more  railroad  companies  owning 
or  operating  separate  lines  of  track  to  erect, 
construct,  reconstruct,  or  repair  viaducts.  If 
we  admit  the  companies  named,  as  lessees  of 
the  Union  Pacific  Company,  to  be  within  tbe 
terms  of  the  act,  it  does  not  follow  that  they 
are  in  any  sense  necessary  parties  to  tbe  pro- 
ceeding, since  the  city  might  still  have  pro- 
ceeded against  the  owners  of  the  tracks  oper- 
ated by  them.  Such  is  the  plain  and  necessary 
inference  from  the  language  of  the  statute. 


Lastly,  it  is  argued  that,  conceding  the  re- 
spondent's duty  to  repair  the  viaduct  as  com- 
manded by  the  ordinance,  such  duty  is  not  ooe 
which  will  be  enforced  by  means  of  tbe  writ 
of  mandamus.  By  reference  to  g  48  of  the 
city's  charter,  it  will  be  observed  that  authority 
to  proceed  by  mandamus,  or  other  appropriate 
proceedings,  is  therein  expressly  conferred. 
But,  independent  of  that  provision,  mandamus 
has  long  been  recognized  as  an  appropriate 
remedy,  if  not  the  only  adequate  remedy,  in 
cases  of  like  character.  Indeed,  so  firmly  is 
that  rule  established  by  the  decisions  of  this 
court  as  not  to  admit  of  a  doubt  at  this  time. 
See  Strtte,  Mattoon,  v.  Republican  Valley  R. 
Co.  17  Neb.  647,  52  Am.  Rep  424.  18  Neb.  512; 
State,  Farmer,  v.  Grand  Island  &  W.  C,  R. 
Co,  27  Neb.  694;  *S!ffl<«,  Lancasfer  County^  v. 
Chicago,  B,  d  Q,  R.  Co.  29  Neb.  412. 

We  discover  no  error  in  tbe  record,  and  the 
judgment  of  the  District  Court  is  affirmed. 


NEW  YORK   COURT  OF  APPEALS. 


Christopher  MALLOY,  Respt., 

V, 

NEW  YORK  REAL  ESTATE    ASSOCIA- 
TION,  Impleaded,  etc.,  Appt. 

(1S3  N.  Y.  205.) 

V»  The  protection  of  a  freiipht-elevator 
•haft  by  the  usual  method  of  a  raihnsr  i», 
lo  tbe  abeoDce  of  direction  by  the  superintendent 
of  buildinffs,  safflcient  compliance  with  N.  Y. 
coDBoUdatiou  act,  §  487,  as  amended  by  Laws  1887, 
chap.  566.  requlriog'  a  substantial  railinir  ur  trap 
doors,  orbotb,  as  directed  and  approved  by  tbe 
.    superintendent  of  buildings. 

2*  The  insufficiency  of  a  railin^f  to 
comply  with  the  statute  requirlngr  a  sub- 
stantial millnff  at  an  elevator  shaft  will  not  ren- 
der the  owner  liable  to  a  person  who  fails  into 
the  shaft,  not  because  the  rallinff  is  insufficient, 
but  because  It  has  been  left  out  of  place  and  the 
Shalt  left  unguarded  by  the  negligence  of  a  third 
person  using  the  elevator. 

(June  7, 1898.) 

APPEAL  hy  defendant  from  a  judgment  of 
a  (General  Term  of  the  Superior  Court  of 
the  city  of  New  York  aflQrmiog  a  judgment  of 
a  Trial  Term  in  favor  of  plainiiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ants* negligence.     Reversed, 

The  facta  are  stated  in  the  opinion. 

Mr,  Herbert  C.  Smyth,  with  Mr. 
Charles  C.  Nadal,  for  appellant: 

The  provision  requiring  hoisting  shafts  to  be 
inclosed  distinctly  states  that  that  shall  be  done 
if  it  is  necessary  "to  protect  the  life.or  limt)8of 
those  employed  in  such  estahlishment."  There- 
fore it  was  a  statute  enacted  for  tbe  benefit  of 


an  employee  alone,  and  not  a  stranger,  even 
though  he  be  in  the  premises  on  lawful  busi- 
ness. 

Flannigan,  v.  American  Glucose  Co.  88  N. 
Y.  8.  R.  867. 

In  the  law  of  1887,  governing  the  case  at  bar, 
two  kinds  of  guards  are  mentioned,  either,  or 
both,  of  which  may  be  used,  "as  may  be  di- 
rected and  approved." 

In  the  absence  of  any  action  on  the  part  of 
the  superintendent  of  buildings,  the  owner  of 
the  building  did  substantially  comply  with  the 
statute  by  providing  any  one  of  the  kind  of 
guards  specified  therein. 

Boehm  V.  Mace,  28  Abb.  N.  C.  138. 

A$;suming  that  the  statute  did  impose  a  duty 
upon  tbe  defendant-appellant,  which  was  not 
performed  b^'  it,  the  omission  was  well  known 
to  the  plaintiff;  and  as  he  continued  to  use  the 
elevator,  knowing  of  the  lack  of  guards,  he 
must  be  deemeil  to  have  assumed  the  risk  at- 
tending its  use  in  that  condition. 

Knisiey  v.  Pratt,  148  N.  Y.  372.  82  L.  R.  A. 
367;  aMaky  v.  iSouth  Boston  Gaslight  Co.  158 
Mass.  135;  Goodridge  v.  Washington  Mills  Co, 
160  Mass.  284;  Britton  v.  Great  Western  Cotton 
Co.  L.  R.  7  Exch.  180;  Dieboldt  v.  United 
States  Baking  Co.  72  Hun.  403;  Sickles  v.  New 
Jcfsey  Ice  Co,  153  N.  Y.  83;  Uorton  v.  Vulcan 
Iron  Works  Co.  13  App.  Div.  508;  Grates  v. 
Breuer,  4  App.  Div.  827;  Riester  v.  New  York 
C.  &  B,  R.  R.  Co.  16  App.  Div.  216;  Lamb  v. 
New  T&rk  C.  <fc  H.  R,  R,  Co.  18  App.  Div.  579; 
White  V.  Wittemann  Lithographic  Co.  131  N. 
"Y.  631;  Robinson  v.  Manhattan  R.  Co,  5  Misc. 
209;  Solomon  v.  Manhattan  R.  Co,  103  N.  Y. 
437,  57  Am.  Rep.  760;  CardY.  Manhattan  R. 
Co.  1  Silv.  199;  Hunter  v.  Cooperstown  <fe  8, 
Valley  R.  Co  126  N,  Y.  18,  12  L.  R.  A.  429; 
Roe  V.  Crimmins,  10  Misc.  711. 


NOTB.— As  to  negligence  in  respect  to  elevators 
used  for  carrying  persons,  see  Mitchell  v.  Marker 
(C.  a  App.  6tli  C.)  25  L.  K.  A.  33,  and  note. 

For  accidents  at  elevator  shafts,  see  also  Gordon 
41L.  R.  A« 


V.  Cummings  (Mass.)  9  L.  R.  A.  610,  and  note:  Gib- 
son V,  Leonard  (lii.)  17  L.  U.  A.  588;  Beehler  v 
Daniels  (R.  I.;  27  L.  K.  A.  512. 
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The  manner  in  which  plaintiff  approached 
the  shaftway  was  negligent,  and  should  bar  a 
recovery. 

CuUen  V.  Delaware  A  H,  Canal  Co,  118  N. 
Y.  667;  WentonY.  Troy,  139  N.  Y.  281;  Whalen 
V.  Citizens*  Gaslight  Co.  151  N.  Y.  70;  Die 
bofdt  V.  United  States  Baking  Co.  81  Hun,  195; 
Ward  V.  A^ew  York,  19  App.  Div.  48;  Sparks 
V.  Siebreeht,  19  App.  Div.  117. 

An  owner  of  real  estate,  or  an  employer  of 
men,  is  not  bound  to  use  the  greatest  degree  of 
care  in  providing  for  the  safety  of  those  who 
may  lawfully  1^  on  the  premises  or  use  his 
machinery. 

The  owner  is  not  bound  to  anticipate  un- 
likelv  occurrences.  He  is  only  charged  with 
the  <]uty  of  protecting  those  rightfully  on  bis 
premises  from  certain  accidents,  such  as  would 
reasonably  be  expected  !o  happen. 

Lafflin  v.  Bvffaio  <ft  S.  W,  B.  Co.  106  N.  Y. 
136,  60  Am.  Rep.  483;  Burke  v.  Witherbee,  98 
N.  Y.  562;  Dougan  v.  Champlain  Transp.  Co. 
56  N.  Y.  1;  Lo/tus  v.  Union  Ferry  Co.  84  N. 
Y.  455,  38  Am.  Rep.  588. 

Messrs.  Lester  W.  Clark  and  Harcourt 
Bull,  for  respondent: 

Failure  to  comply  with  the  requirements  of 
a  statute  or  ordinance  is  competent  evidence  of 
neeligence  to  be  submitted  to  the  jury. 

7etter  v.  New  York  &  H.  R.  Co.  2  Keyes,  162; 
Knupfle  V.  Knickerbocker  Ice  Co,  84  N.  Y.  488; 
McRickard  v.  Flint,  114  N.  Y.  222;  Minerly 
V.  Union  Ferry  Go.  56  Hun,  118;  Hanrahan 
V.  Cochran,  12  App.  Div.  91;  Pitcher  v.  Len- 
non,  12  App.  Div.  856. 

The  factory  law  expressly  makes  it  the  duty 
of  the  landlord,  as  well  as  of  the  tenant,  to 
supply  the  trap  doors. 

Factory  Act,  §  8,  last  sentence:  Laws  1886. 
chap.  409,  as  amended;  Laws  1890,  chap.  898. 

The  unlawful  condition  of  the  premises  ex- 
isted at  the  time  when  the  lease  to  tbe  tenants 
was  made.  The  landlord's  liability  continued 
in  spite  of  the  leasing  and  the  possession  of  the 
tenants. 

Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  Rep. 
608;  Ahem  v.  i>teele,  115  N.  Y.  208.  5  L.  R.  A. 
449;  Timlin  v.  Standard  Oil  Co.  126  N.  Y.  514; 
Reynolds  v.  Van  Beuren,  155  N.  Y.  120;  Mat- 
thews  V.  DeOroff,  18  App.  Div.  856. 

There  can  be  no  serious  question  that  the 
erection  and  maintenance  of  this  elevator  shaft 
or  well  hole, without  any  trap  doors  whatsoever 
at  the  street  entrance,  in  violation  of  express 
provisions  of  law.  constituted  it  a  nuisance. 

6  Lawson,  Rights,  Rem.  &  Pr.  §  2965, 
p.  4838;  Wood,  Kuisances,  23;  Heeq  y.  Licht, 
80  N.  Y.  579,  86  Am.  Rep.  654. 

As  all  the  tenants  used  this  elevator  entrance 
in  common,  it  was  the  duty  of  the  landlord  to 
keep  the  entrance  in  a  safe  and  lawful  condi- 
tion, and  an  action  against  the  landlord  for 
failure  to  do  so  would  lie  at  the  instance  of  any- 
one injured  while  lawfully  on  the  premises. 

Peii  V.  Reinhart,  127  N.  Y.  381.  12  L.  R.  A. 
843;  DoUard  v.  Roberts,  180  N.  Y.  269,  14  L. 
R.  A.  238. 

It  was  for  the  jury  to  say,  from  all  tbe  cir- 
cumstances of  the  case, — the  position  of  the 
chain, as  twice  observed  by  plaintiff,  connected 
with  the  fact  that  German  was  still  standing  on 
the  sidewalk  near  tbe  elevator,  the  rules  regard- 
ing the  chain  and  the  sounding  of  the  gong. 
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the  darkness  of  the  elevator  shaft,  etc., — 
whether  or  not,  under  those  circumstances, 
plaintiff  was  guilty  of  negligence  in  the  man- 
ner of  his  approach. 

Glushing  v.  Sharp,  96  N.  Y.  676;  Fitzgerald 
V.  lA>ng  Island  R.  Co.  10  N.  Y.  S.  R.  433; 
Palmer  v.  New  York  C,  &H.  R.  R.  Co.  112  N. 
Y.  234;  Ka?ie  v.  New  York,  N.  H.  &  !L  R.  Co. 
182  N.  Y.  160:  McNamara  v.  New  York  G.  A 
H.  R.  R.  Co.  136  N.  Y.  650;  Manley  v.  New 
York  C.  cfc  n.  R.  R.  Co.  18  Misc.  502;  Wilber 
V.  New  York  C.  &  H.  R.  R.  Co.  8  App.  Div. 
138;  Morrison  v.  Metropolitan  Teleph.  db  TeUg. 
Co.  69  Hun,  100. 

The  plaintiff  cannot  be  held  guilty  of  contrib- 
utory negligence,  as  matter  of  law.  because  he 
continued  to  use  that  elevator  after  he  knew 
that  tbe  defendant  had  wholly  failed  to  pro- 
vide the  trap  doors  required  by  law. 

1  Sbearm.  &  Redf.  Neg.  4th  ed.  §  92,  pp. 
140-143;  Johnson  v.  Belden,  2  Lans.  483;  Me- 
Pherwn  v.  Bvffaio,  18  App.  Div.  502;  Etans 
V.  Udca,  69  N.  Y.  166.  25  Am.  Rep.  165;  Peil 
V.  Reinhart,  127  N.  Y.  381.  12  L.  R.  A.  848; 
Dollard  v.  Roberts,  130  N.  Y.  269,  14  L.  R.  A. 
238. 

It  has  been  held  in  McRickard  v.  Flint,  114 
N.  Y.  222,  and  Willy  v.  Mulledy,  78  N.  Y.  310, 
84  Am.  Rep.  536,  that  tbe  owner's  duty  under 
the  building  law  was  not  dependent  upon  any 
action  by  the  superintendent  of  buildings. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant,  in  May,  1890,  owned,  but 
did  not  occupy,  the  premises  19-21  Thomas 
street,  New  York.  It  leased  tbe  ground  floor, 
cellar,  and  subcellar  to  J.  L.  Bailey  &  Co.  and 
Jonas  Brooks  <fe  Co.,  and  all  of  the  rest  of  the 
building  to  Porter  Bros.  &  Co.  A  steam 
freight  elevator  ran  from  the  top  floor  to  the 
subcellar.  the  motive  power  being  furnished 
by  the  defendant.  Tbe  operation  of  the  eleva- 
tor was  entirely  controlled  by  the  tenants.  On 
every  floor  except  the  ground  floor  there  were 
trap  doors.  At  the  latter  the  elevator  shaft 
was  5  feet  and  10  inches  inside  of  the  building 
line;  and  this  hatcbway  had  a  storm  door  and 
iron  doors,  which  closed  it  up  entirely  in  non- 
business hours.  At  other  times  a  chain,  one 
end  of  which  was  permanently  fastened  on  the 
easterly  side  of  the  building  and  the  other  end 
caught  into  a  staple  by  means  of  a  hook, 
barred  the  way  to  the  elevator  shaft.  The 
reason  assigned  for  usin^  a  chain  instead  of  a 
trapdoor  at  the  ground  floor  is  that  the  Are  de- 
partment required  the  elevator  to  be  left  on  a 
level  with  tbe  street  when  not  in  use,  so  that, 
in  the  event  of  the  building  being  broken  into 
in  case  of  Are,  the  flremen  would  not  fall  down 
the  shaft.  It  appears  from  the  testimony  of 
the  plaintiff,  who  was  a  drayman,  that  the 
freight  elevators  in  that  neighborhood  were 
similarly  guarded.  For  more  than  seven  rears 
the  plaintiff  had  been  accustomed  to  take  to 
and  from  this  elevator  cases  of  goods,  and.  as 
he  testitied,  was  familiar  with  it  and  its  ap- 
proaches on  the  ground  floor.  Between  12 
and  1 :30  o'clock  of  a  bright  sunshiny  day.  the 
plaintiff,  supposing  that  the  elevator  was  at 
the  ground  floor,  attempted  to  step  into  it.  but 
instead  stepped  into  a  well  hole,  and  received 
serious  injury.     Only  a  few,  if  any,  minutes 
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had  elapsed  since  Charles  Maxson,  an  enoployee 
of  one  of  the  defendants,  had  entered  the  ele- 
vator, and  ridden  on  it  to  the  floor  above, 
where  it  was  at  the  moment  of  plaintifif' s  fall. 
Whether  Moxson  unhooked  the  chain  from  its 
staple  and  hung  it  up  by  the  side  of  the  eleva- 
tor is  a  subject  of  controversy;  but  that  some- 
one wholly  unconnected  with  the  defendant 
did  it  is  flrmly  established. 

The  plaintiff's  story  of  the  accident  and  the 
circumstances  surrounding  it  as  told  on  bis 
direct  examination,  is  as  follows:  **I  had 
been  in  the  habit  of  using  this  elevator  for 
about  seven  years  prior  to  the  accident,  on 
and  off.  The  flrst  time  that  I  ever  rode  on 
that  elevator,  that  I  can  remember,  whs  when 
the  building  was  built, — in  1871,  probably;  I 
wouldn't  swear  to  that.  I  became  quite 
familiar  with  the  elevator, — the  approach  to 
the  elevator  on  the  ground  floor.  I  came 
from  Church  street  up  towards  the  store.  J.  L. 
Bailey's  porter,  Thomas  Gorman,  was  on  the 
walk,  getting  a  case  preparatory  to  shipment. 
.  .  .  He  told  me  .  .  .  there  was  an- 
other case  downstairs  going  in  the  same  direc- 
tion (Mai lory  Line  Steamship  Company),  for 
Jonas  Brooks  &  Co.  I  had  heard  of  that  pre- 
viously, and  passing  by  I  looked  to  see  if  the 
elevator  had  been  there,  as  I  wanted  to  use  it 
immediately,  and  the  elevator  was  there.  I 
noticed  the  chain.  It  was  hooked  up  on  the 
easterly  side  of  the  building,  not  across. 
.  .  .  The  elevator  was  on  a  level  with  the 
sidewalk.  I  went  for  my  truck  to  Church 
street,  and  then  came  back,  and  I  could  not 
come  within  15  or  '^^O  feet  of  where  the  case 
was.  ...  I  backed  in  9  or  12  feet  west  of 
the  lamp- post.  I  still  seen  the  chain  in  the  po- 
sition in  which  it  was  when  the  elevator  was 
there.  I  was  in  a  hurry  to  get  the  goods  away. 
It  was  on  the  29th  of  May,  and  we  were  to 
have  three  holidays,  Friday,  Saturday,  and 
Sunday,  and  I  wanted  to  get  everything 
cleaned  up.  I  went  for  the  elevator,  to  rush 
over  diagonally  across.  I  couldn'^  see  the 
elevator;  it  was  dark.  I  went  with  a  rush, 
and  could  not  stop  myself,  and  went  in  the 
cellar, — thinking  the  chain  was  still  hanging 
up  in  the  position  I  had  seen  it."  On  cross- 
examination  plaintiff  testified  as  follows:  "I 
took  a  diagonal  look  across,  and  saw  the  chain 
as  it  was  when  I  passed  it  by.  I  could  see 
the  chain,  but  not  the  elevator.  When  I  say 
I  took  a  diagonal  look,  I  mean  to  say  that  the 
we!«terly  pillar  came  between  me  and  the  ele- 
vator as  I  sat  on  my  truck.  .  .  .  Q.  Now, 
what  did  you  do  then?  A.  I  ran  for  the  ele- 
vator. I  took  a  run.  I  didn't  walk.  I  ran 
to  the  elevator  in  my  great  haste  to  get  through 
my  work  as  soon  as  possible,  and  do  it  all  that 
day.  I  couldn't  tell  you  whether  I  ran  a  three- 
minute  gait  or  less.  I  ran  a  good  gait  in  my 
great  haste  to  get  up  the  case.  ...  I 
couldn't  stop  myself,  I  went  with  such  great 
haste.  I  did  not  intentionally  jump  in  the 
elevator  shaft.  I  was  not  going  to  commit 
suicide."  The  story  may  be  told  still  more 
briefly.  When  the  elevator  was  at  the  ground 
floor,  the  occupants  of  the  building  were  not 
accustomed  to  have  the  guard  placed  across  the 
opening  into  the  elevator,  because  no  accident 
could  happen  while  the  elevator  remained  in  that 
position.     The  plaintiff,  with  this  knowledge, 
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f  lanced  at  the  elevator  before  going  after  his 
or.se,  and  saw  that  the  elevator  was  in  position 
at  the  ground  floor,  and  the  chain  hung  up  by 
the  side  of  it.  When  he  returned,  which  he 
did  in  great  haste,  he  saw  the  chain  still  bang- 
ing up,  and  supposed  that  the  elevator  was  in 
the  position  which  the  chain  indicated,  and  so 
rushed  on  into  the  elevator  shaft.  He  was  re- 
lying upon  the  well-understood  rule  of  the 
occupants  of  the  building  that  the  chain  should 
be  stretched  across  the  opening  to  ihe  elevator 
sbaU  whenever  the  elevator  should  be  taken 
from  the  ground  floor, — a  rule  which,  if  faith- 
fully observed  by  all  of  the  occupants  of  the 
building  and  their  employees,  would  have  pre- 
vented the  accident;  but,  instead  of  being  ob- 
served, it  was  violated,  and 'the  result  was  the 
injury  for  which  a  judgment  has  been  obtained 
against  this  defendant.  It  is  not  pretended 
that  this  defendant,  or  any  of  its  agent*  or 
servants,  moved  this  elevator  from  the  ground 
floor  to  the  floor  above  while  the  plaintiff  was 
trying  to  get  his  horse  near  the  elevator  en- 
trance. On  the  contrary,  all  of  the  evidence 
points  in  the  direction  of  Maxson,  an  employee 
of  one  of  the  occupants  of  the  building,  as  the 
man  who  carelessly  moved  the  elevator  to  the 
floor  above,  leaving  the  well  hole  unguarded. 
Notwithstanding  the  fact  that  the  negligent 
act  which  was  primarily  responsible  for  the 
accident  is  distinctly  pointed  out  and  found  to 
bean  act  which  the  defendant  neither  commit- 
ted nor  was  legally  responsible  for.  a  judgment 
has  been  obtained  against  it  for  the  damages 
sustained  by  the  plaintiff.  This  liability  was 
worked  out  to  the  satisfaction  of  the  court  and 
jury  upon  the  following  lines:  The  defendant 
failed  to  furnish  such  a  guard  at  the  elevator 
shaft  as  was  required  at  the  time  by  the  factory 
act  or  the  building  law.  and  it  is  established  by 
many  cases  that  a  failure  to  comply  with  the 
requirements  of  a  statute  is  competent  evidence 
of  negligence  to  be  submitted  to  the  jury.  By 
this  process  of  reasoning  it  is  insisted  that  the 
defendant  is  legally  chargeable  in  damages  for 
the  injuries  clearly  occasioned  by  the  fault  of 
another,  as  we  haVe  seen.  Whether  this  posi- 
tion be  well  taken  we  shall  now  inquire.  The 
learned  judge  at  general  term  held  that  the 
factory  act  (Laws  1887,  chap.  462)  has  no 
application  to  this  case,  as  the  building  was 
not  a  manufacturing  establishment  within  the 
meaninc  of  the  statute.  We  pass  this  ques- 
tion without  other  comment  than  that  we 
agree  with  the  position  taken  by  the  general 
term.  That  learned  court  also  held,  and  cor- 
rectly, we  think,  that  ^  487  of  the  consolida- 
tion act,  which  constitutes  a  part  of  the 
building  law,  was  applicable.  Counsel,  how- 
ever, seem  to  have  made  a  mistake  in  not 
calling  the  attention  of  the  court  to  the  last 
amendment  of  that  section,  with  the  result 
that  the  court  assumed  in  its  discussion  that 
that  section,  as  amended  by  chapter  410  of 
the  Laws  of  1882,  was  in  force  at  the  lime  of 
the  happening  of  this  accident.  The  court 
correctly  stated  the  effect  of  the  statute  as 
amended  by  the  act  of  1882  to  be  that  it 
''requires  that  the  opening  in  each  floor  of 
such  a  building  shall  be  protected  by  such  a 
substantial  railing,  and  trapdoors  to  close  the 
same,  as  shall  be  approved  by  the  superinten- 
dent of  buildings,   and  that  such    trapdoors 


400 


New  Yokk  Court  of  Appeals. 


JUBE, 


shall  be  closed  at  all  times,  except  when  the 
elevator  is  in  actual  use."  It  will  be  observed 
that  Id  the  statute  referred  to  by  the  court  both 
substantial  railings  and  trapdoors  are  required 
to  be  used  to  guard  the  entrance  to  the  eleva- 
tor shaft,  and  such  was  the  condition  of  ihe 
law  when  the  accident  happened  out  of  which 
the  action  of  McRickard  v.  Flint,  114  N.  Y. 
222,  aros^.  Prior  to  the  happeninfj^  of  this  ac- 
cident it  was  amended  so  as  to  read  as  follows: 
*'In  any  building  in  the  city  of  New  York,  in 
which  there  shall  be  any  hoistwayor  freight 
elevator  or  well  hole,  not  inclosed  in  walls 
constructed  of  brick  or  other  fireproof  ma- 
terial, and  provided  with  fireproof  doors,  the 
openines  thereof,  through  and  upon  each  floor 
of  said  building,  shall  be  provided  with  and 
protected  by  a  substantial  railing,  or  with  such 
good  and  sufficient  trap  doors  with  which  to 
cloy  the  same,  or  both,  as  may  be  directed  and 
approved  by  the  superintendent  of  buildings, 
and  such  railings  and  trap  doors  shall  be  kept 
closed  at  all  times,  except  when  in  actual  use 
by  the  occupant  or  occupants  of  the  building 
having  the  use  or  control  of  the  same."  Laws 
1887.  chap.  566,  §  487.  In  the  McRickard 
Case  the  statute  required  both  guards,  and 
both  were  omitted,  and  this  court  decided  that 
the  failure  of  the  superintendent  of  buildings 
to  give  directions  could  not  constitute  an  ex- 
cuse for  the  absence  of  the  guards.  But  as  the 
statute  now  stands  two  kinds  of  guards  are 
mentioned,  each  or  both  of  which  may  be 
used  "as  may  be  directed  and  approved."  Thus 
the  superintendent  of  buildings  is  permitted 
to  exercise  bis  discretion.  Fie  mav  direct  that 
a  railing  be  used,  or  that  a  trapdoor  be  em- 
ployed as  a  guard,  or  that  both  a  railing  and 
a  trapdoor  be  used.  In  the  absence  of  direc- 
tion on  the  part  of  the  superintendent,  it 
would  seem  that  the  adoption  of  either  one  of 
the  three  methods  provided  by  statute  would 
operate  to  save  the  owner  from  being  charged 
with  negligence  solely  on  the  ground  of  non- 
compliance with  the  statute.  It  is  unneces- 
sary to  consider  whether  there  might  not  be 
special  circumstances  surrounding  a  given  sit- 
uation which  would  call  upon  a  prudent  owner 
to  make  such  a  choice  of  statutory  methods  as 
would  permit  a  jury  to  find  him  guilty  of  neg- 
ligence for  the  choice  made,  but  there  are  no 
such  facts  present  in  this  case.  The  method 
selected  was,  on  the  contrary,  the  usual  one  for 
the  ground  floor,  as  appears  by  the  testimony 
of  the  plaintiff.  Under  such  circumstances  it 
may  be  safely  asserted  that  a  charge  of  negli- 
gence cannot  be  based  solely  on  the  omission 
to  adopt  one  of  the  other  methods  of  guarding 
the  well  hole  rather  than  the  one  chosen. 

But  the  respondent  says  the  owner  did  not 
provide  a  railing;  he  provided  a  chain  instead. 
This  distinction  certainly  seems  too  narrow  to 
furnish  a  foundation  for  charging  damages 
against  a  party  for  an  injury  which  was  the 
direct  result  of  the  carelessness  of  another.  It 
is  not  pretended  that  a  railing  of  iron  or  wire 
or  woo<l  would  have  been  stronger  or  more 
servicable  in  any  way  than  this  chain.  It  ap- 
pears from  the  testimony  of  the  plaintiff  that 
chains  were  generally  used  to  rail  in  sbaftways 
of  elevators  in  the  vicinity  of  the  premises  in 
question.  It  thus  appears  that  the  chain  was 
treated,  as  it  might  well  have  been,  as  a  "sub- 
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stantial  railing"  within  the  meaning  of  the 
statute.  But  if  we  assume  that  the  chain  is  not 
a  technical  compliance  with  the  statute  we 
must  still  reach  the  conclusion  that  the  de- 
fendant is  not  liable  for  the  reason  that  its  act 
in  furnishing  a  chain  instead  of  a  railing  did 
not  occasion  the  injury.  If  a  rail  had  been 
used  instead  of  a  chain,  the  result  could  not 
have  been  different.  The  statute  provides  that 
'*such  railing  and  trapdoor  shall  be  kept  closed 
at  all  times  except  when  in  actual  use."  This 
contemplates  necessarily  that  the  railing  must 
be  a  movable  railing,  such  as  this  chain  was. 
Whatever  might  have  been  used  as  a  railing, 
whether  made  of  wood,  iron  bars,  or  even  iron 
links,  would  have  been  movable  at  the  pleas- 
ure of  anyone  desiring  to  use  the  elevator,  so 
as  to  leave  the  elevator  opened  or  closed,  as 
work  or  prudence  should  require.  There  is 
nothing  in  the  character  of  such  a  railing  as 
the  statute  requires  as  enables  it  to  protect 
an  elevator  shaft  against  the  malicious  or  care- 
less act  of  a  party  who  leaves  it  open  when  he 
moves  the  elevator.  Either  guard  is  power- 
less to  bar  the  ingress  of  the  heedless  into  an 
elevator  well  hole  if  deliberately  left  open  by 
persons  operating  the  elevator.  If  either  be 
sufficient  to  accomplish  that  purpose  if  left  ia 
proper  position,  it  would  seem  to  follow  that 
it  is  not  the  act  of  the  owner  in  providing  the 
one  rather  than  the  other  which  is  the  proxi- 
mate cause  of  the  accident,  but  rather  the  act 
of  him  who  puts  away  the  guard,  and  refuses 
to  permit  it  to  perform  its  office  of  protecting 
the  well  hole  during  the  absence  of  the  eleva- 
tor. For  the  act  of  the  person  who  deliber- 
ately moved  the  elevator,  leaving  the  well  hole 
unguarded,  this  defendant  is  neither  ir orally 
nor  legally  responsible,  and  should  not  be  vis- 
ited with  it^  consequences.  There  are  other 
exceptions  upon  which  a  reversal  might  well 
have  been  based,  but  we  prefer  to  rest  our  de- 
cision upon  the  ground  that  this  defendant  was 
not  at  fault. 

2'he  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 


Sarah  Strong  JONES.  Respt,, 

V. 

NEW  YORK  CENTRAL  &  HUDSON 
RIVER  RAILROAD  COMPANY.  Appt. 

(156  N.  Y.  187.) 

1.  The  sudden  Joltings  of  a  passenger 
car  on  a  mixed  train  while  the  train 
was  bein|^  made  np  and  a  passenRer  was  at- 
temptiDif  to  enter  the  car  at  a  distance  from  tbe 
station,  without  the  knowledge  of  any  person  in 
control  of  tbe  train,  altboufrh  the  stauon  bafr- 
flTBtremaster  knew  it,  does  not  render  the  railroad 


NOTB.— For  injuries  in  g-etttn^r  on  or  off  paseen- 
ner  trains,  see  n'>te  to  Carr  v.  Bel  River  &  E.  R.  Co. 
(CalJ  21  L.  R.  A.  8M;  also  Odom  v.  8t.  Louis  S.  W. 
R.  CJo.  (La.)  23  L.  R.  A.  158;  Bogfiress  v.  Chesapeake 
&  O.  R.  Co.  ( W.  Va.)  23  L.  R.  A.  777;  Woolsey  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (Nob.)  25  L.  R.  A.  79;  Brasfaear 
V.  Houston,  C.  A.  &  N.  Et  Co.  (La.)  28  L.  R.  A.  811; 
Distler  v.  Longr  Island  R.  Co.  (N.  Y.)  86  L.  H.  A 
782;  Howell  v.  Illinois  C.  R.  Co.  (Miss.)  86  L.  U.  A 
545. 
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company  liable  to  tbe  passenger  for  resultlDff  In- 
juries, In  the  akMence  of  any  invitation  to  get  on 
tbe  car  at  ttiat  place. 
8.  A  eiuitoiii  to  take  paMieng^ers  on  a 
mtTed  freight  and  passenger  train  at  a 
distaaee  ft*om  the  station  is  not  shown  by 
the  fact  that  they  sometimes  got  on  there,  where 
no  direction,  authority,  or  consent  to  do  so  is 
shown,  except  the  direction  of  a  bacrgaereman  in 
a  smgle  instance  and  the  fact  that  a  flairman  saw 
them  board  the  train,  wbile  it  appears  that  the 
train,  when  made  up,  always  came  to  the  station. 

(Bartlett^  O^Brien,  and  Vann^  JJ„  dissent,) 
(June  7, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
a  General  Term  of  the  Supreme  Court, 
Fifth  Judicial  Department,  affirming  a  judg- 
ment of  the  Monroe  County  Circuit  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Re- 
rened. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hamilton  Harris,  with  J/r.  Ashbel 
Oreen,  for  appellant: 

It  was  plaintiff's  dutyto  look  and  listen  for 
the  approaching  en^^tne  before  attempting  to 
iKMird  tbe  train.  Not  having  exercised  any 
care  or  prudence  in  getting  on  to  tbe  car  she 
was  guilty  of  negligence. 

Philips  v.  Northern  R.  Co.  62  Hun,  283; 
Surlbert  v.  Neic  Yark  C  R.  Co.  40  N.  Y.  145; 
Georgia  P.  R.  Co.  v.  Rolnnson,  68  Miss.  643; 
Pineo  v.  JVew  York  C.  d  U.  R,  R.  Co.  84  Hun, 
bO. 

In  the  operation  of  railroad  trains  there 
must  be  more  or  less  jariine,  jerJiiog,  and  sud- 
den movements  of  the  train,  which  are  a  neces- 
sary concomitant  to  their  operaticn  at  all,  and 
for  which  no  right  of  action  lies,  even  though 
injury  results. 

Miles  V.  King,  18  App.  Div.  41;  Bhek  v. 
Third  Are.  R.  Co.  2  App.  Div.  887;  Jonas  v. 
Long  Island  R.  Co.  21  Misc.  306;  Keating 
V.  ^VM  York  C.  d:  II.  R.  R.  Co.  49  N.  Y.  673; 
Daley  v.  P<yrt  Jervis,  M.  iShN.  Y.  R.  Co.  80 
Hun,  174. 

Even  if  plaintiff,  without  a  ticket,  went  into 
the  yard  to  board  the  car  because  others  bad 
occasionally  boarded  cars  there  without  in- 
vitation of  defendant,  yet  that  not  being  the 
place  set  apart  for  passengers  to  board  the 
cars,  the  defendant  owed  her  no  active  vig- 
ilance. 

Walsh  V.  Fitchburg  R.  Co,  145  N.  Y.  801, 
27  L.  R.  A.  724. 

The  baggageman's  business  was  to  look 
after  and  take  care  of  tbe  baggage  at  the 
station.  He  was  not  connected  with  and  had 
no  charge  of  the  train,  and  had  no  power  or 
authority  to  stop  her  from  going  down  into 
the  yard. 

There  is  not  a  particle  of  evidence  that  the 
conductor  or  any  of  the  trainmen  were  in 
sight.  . 

If  a  person  is  invited  on  a  train  by  some 
employee  of  the  company  not  having  the  su- 
preme control  in  that  department  of  the  com- 
pany's business,  but  is  at  the  time  out  of  the 
range  of  bis  emplovroent,  and  tbe  person  in- 
vited is  injured  whilst  so  on  the  train,  the  com- 
pany is  not  liable. 
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Dwjv.  Allegheny  Valley  R.  Co.  91  Pa.  460, 
36  Am.  Rep.  675;  LiUle  Rock  db  Ft.  R  R.  Co. 
v.  ffiles,  40  Ark.  298, 48  Am.  Rep.  10;  Solomon 
V.  Manhattan  R.  Co.  103  N.  Y.  442,  57  Am. 
Rep.  760. 

Mr.  Elbridi^e  L.  Adams,  for  respondent: 

If  a  railroad  companv  admit  a  passen^r  into 
a  caboose  car  attached  to  a  freight  train,  and 
take  the  customary  fare,  it  incurs  the  same 
liability  for  his  safety  as  though  he  were  upon 
a  regular  passenger  train. 

Edgerton  v.  New  York  db  K  R.  Co.  89  N.  Y. 
227. 

The  jolt  which  caused  plaintiff's  injuries 
was  so  severe  as  to  knock  the  plaintiff  down 
between  the  coach  and  the  freight  car,  al- 
though she  bad  hold  of  the  railing.  If  the 
jolt  was  the  usual  one  in  the  starting  of  that 
train  there  was  all  the  more  reason  why  the 
defendant  should  have  exercised  some  care  for 
the  safety  of  the  passengers  whom,  by  a  long 
course  of  custom,  it  had  {.ermitted  to  take  its 
train  at  this  place.  They  should  have  had  a 
brakeman  there  to  warn  passengers  not  to  get 
on  while  the  engine  was  bdckioe  down. 

Keating  v.  New  York  C.  db  II.  R.  R.  Co,  49 
N.  Y.  673:  Daley  v.  Port  Jertis,  M,  dk  N.  Y. 
R.  Co.  80  Hun,  174;  Newton  v.  Central  Vermont 
R.  Co.  80  Hun,  491;  Edgerton  v.  New  York  db 
U.  R.  R.  Co.  39  N.  Y.  227. 

The  negligence  of  starting  a  train  with  any 
motion  while  passengers  are  boarding  it,  is  too 
well  established  to  be  questioned. 

Bartholomew  v.  New  York  C.  db  E.  R.  R.  Co. 
102  K.  Y.  716;  Uickenbottom  v.  Def aware,  L,  db 
W.  R.  Co.  123  N.  Y.  91;  Distler  v.  Long  Is- 
land R.  Co.  151  N.  Y.  424,  35  L.  R.  A.  762; 
C/ncago  &  A.  R.  Co.  v.  Arnol,  144  111.  261.  19 
L.  R.  A.  3i:V.  Thomp.  Car.  §  20,  p.  234;  2 
Shearm.  &  Redf.  Neg.  4th  ed.  §  508. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
tlie  court: 

The  judgment  awards  to  the  plaintiff  $5,000 
for  injuries  sustained  by  her  in  a  fall  occa- 
sioned by  the  sudden  jolt  of  defendant's  car 
while  she  was  entering  it.  The  story  of  the 
accident  was  told  by  the  plaintiff,  and  from  it 
we  extract  the  followine:  "On  the  9ih  of  Feb- 
ruary, last  year  [1894],  I  left  my  home  in  Fair- 
poil,  intending  to  make  a  visit.  I  left  my 
bouse  about  half  past  eight  in  the  morning,  in- 
tending to  take  the  West  Shore  local  train  for 
Pitlsford.  That  train  was  due  to  leave  Fair- 
port  a  little  after  9  o'clock,  or  about  9  o'clock. 
I  went  to  the  station  of  the  West  Shore.  I 
think  that  is  also  the  depot  of  the  New  York 
Central  at  Fairport.  It  is  the  only  station 
there.  It  is  east  of  Main  street  on  the  north 
side  of  the  track.  There  are  three  or  four 
tracks  sourh  of  it.  When  I  got  to  the  station  I 
went  into  the  ladies'  waiting  room.  I  went  up 
to  the  ticket  agent  at  the  ticket  office,  and  asked 
him  bow  long  before  that  train  was  due.  I 
spoke  of  the  West  Shore  local  train.  He  said 
it  was  due  about  11  o'clock.  The  ladies'  waiting 
room  is  on  the  west  side  of  tbe  station,  and  the 
baifgage  room  is  at  the  right,  or  still  west  of 
that.  As  I  came  out  the  door  I  saw  Mr.  John- 
son, the  baggage  master  of  the  railroad.  He 
wears  a  uniform.  I  know  him,  and  had  seen 
him  there  before.  I  asked  him  if  that  train  was 
the  West  Shore  local  for  Piitsford,  and  he  said 
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it  was.  He  wanted  to  know  if  I  wanted  to  take 
the  train.  I  told  bim  1  did.  He  then  signaled 
in  this  way,  as  I  suppf  sed,  I  don't  know  who, 
I  suppose  to  the  engineer.  He  simply  raised 
his  band,  and  said,  *Take  on  this  lady.'  Then, 
after  I  started,  I  said,  *I  guess  I  will  go  right 
on.  and  get  on  while  the  train  is  still,  before 
the  engine  gets  on,'  and  I  started  to  go  east. 
Mr.  Johnson  went  off  the  steps  before  I  did. 
He  walked  along  out  near  the  platform  to  the 
east,  and  I  walked  right  on  the  platform  until 
I  came  near  the  east  end  of  it,  and  then  I  went 
off,  and  went  in  the  path.  We  were  nearly 
along  together.  Then  he  crossed  over  when  he 
got  to  the  end  of  the  platform.  I  continued  east 
to  take  the  train  on  the  northeast  side  of  the 
track  down  as  far  as  the  cabpose,  way  down  to 
the  end  of  the  train.  It  was  down  to  very  near 
the  first  crossing.  I  couldn't  tell  you  how  far 
it  is.  The  crossing  is  a  drive.  I  don't  believe  I 
know  how  far  that  is.  When  I  got  down  op- 
posite the  caboose  I  crossed  over  to  take  the 
car.  I  crossed  two  tracks.  I  don't  know 
whether  I  crossed  any  more  or  not.  When  I 
got  to  the  caboose  I  went  up  the  steps  the  same 
as  I  always  go  into  a  car.  I  took  the  outside 
railing  of  the  car  as  I  went  up.  ...  And  as 
I  went  to  put  my  left  hand  onto  the  knob  of 
the  door  to  go  in,  I  was  .  .  .  the  next  I 
knew  after  that  I  was  thrown  right  backward, 
a  sudden  jolt,  and  I  found  myself  right  on  my 
back  with  my  head  .  .  .  something  hit  my 
head  right  there." 

A  recovery  was  had  at  the  circuit,  and  sus- 
tained at  the  general  term  upon  the  ground 
that  the  plaintiff's  injuries  were  due  to  the 
fault  of  the  defendant.  The  particular  wrong 
of  which  the  defendant  was  held  to  be  guilty 
is  that  in  switching  certain  cars  for  the  pur- 
pose of  coupling  them  it  brought  them  so 
sharply  togeiheras  to  jolt  the  other  cars  on 
the  train,  including  the  one  passenger  car 
which  this  plaintiff  was  at  the  time  entering. 
If  the  passenger  car  had  been  alongside  of 
the  station  platform,  where  people  are  invited 
by  railroad  companies  to  enter  their  cars,  there 
could  be  no  doubt  that  the  judgment  would  be 
well  grounded.  When  a  passenger  car  is 
drawn  up  to  the  platform  of  a  railroad  station, 
the  act  of  itself  constitutes  an  invitation  to  enter 
it,  extended  to  those  desiring  to  become  pass- 
engers therein,  and  the  invitation  necessarily 
carries  with  it  an  assurance  that  the  passenger 
may  safely  enter  without  fear  that  there  will 
be  any  sudden  jerk  or  jolt  of  the  car.  But, 
as  has  already  been  observed  in  reading 
the  testimony  of  the  plaintiff,  she  did  not 
enter  the  car  at  the  station.  It  was  stand- 
ing some  525  feet  from  the  station  at  the 
time  she  climbed  on  board  of  it.  The  train 
was  what  was  known  as  a  mixed  freight  and 
passenger.  It  consisted  of  one  passenger  car 
on  the  rear  and  such  number  of  freichicars  as 
the  local  business  from  time  to  time  demanded. 
On  this  particular  day,  when  the  train  came  into 
Fairport  station,  and  passed  on  beyond  the  de- 
pot for  the  purpose  of  doing  the  necessary 
switching,  it  consisted  of  the  ordinary  passen- 
ger coach  and  fourteen  freight  cars.  Seven  of 
the  cars  were  taken  out  of  the  train  at  Fair- 
port  and  left  there,  and  a  car  which  was  on 
one  of  the  side  tracks  was  attached  to  the  train, 
sothatwhenit  left  that  station  for  Pittsford 
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the  train  had  six  cars  less  than  it  had  upon  its 
arrival.  This  necessary  switching  was  being 
done  at  the  time  the  plaintiff  attempted  lo 
board  the  train,  to  do  which  she  bad  left  the 
platform,  and  passed  down  the  track  several 
hundred  feet.  ''When  [as  she  testified]  I  got 
down  opposite  the  caboose,  I  crossed  over  to 
take  the  car.  I  crossed  two  tracks.  1  don't 
know  whether  I  crossed  any  more  or  noL." 
There  was  neither  steps  nor  platform  of  any 
kind  at  this  point  upon  which  the  plaintiff 
could  stand  while  trying  to  reach  the  steps  of 
the  car,  nor  was  there  present  a  conductor, 
brakeman,  or  other  person  connected  with  the 
defendant  to  invite  or  assist  her  to  enter  the 
car.  The  car  itself  was  empty.  The  plaintiff 
knew  that  the  engine  was  detached  from  the 
train,  and  would  have  to  be  put  on  again  be- 
fore the  train  could  move.  This  fact  appears 
from  the  testimony  which  we  have  quoted, 
where  the  witness  says  that  she  said  to  another 
person,  **I  guess  I  will  go  right  on,  and  get 
on  while  the  train  is  still,  before  the  engine 
gets  on."  To  the  situation  thus  briefly,  but 
with  sufl3cient  accuracy,  presented,  we  must 
apply  such  legal  principles  as  it  demands. 
And  the  first  inquiry  is,  T>id  the  defendant  owe 
to  the  traveling  public  the  duty  of  preventing 
this  car  from  being  jolted  at  the  place  where 
it  was  when  the  plaintiff  boarded  it?  >Io 
special  duty  was  owed  to  this  plaintiff,  for  she 
was  not  personally  invited  to  get  on  the  car  at 
this  point  by  any  of  the  defendant's  officers  or 
employees.  It  does  not  appear  that  the  en- 
gineer, or  any  person  in  control  of  the  train, 
knew  that  she  was  attempting  to  get  on,  and 
these  facts  justify  the  assertion  made  that  the 
defendant  owed  no  special  duly  to  the  plain- 
tiff. 

The  further  inquiry,  then,  is  whether  the 
defendant  was  under  any  obligation  to  the 
traveling  public,  of  which  the  plaintiff  forms 
a  part,  to  prevent  any  jolting  of  the  car  at  this 
point  while  making  up  the  train.  It  is  obvi- 
ous that  the  answer  to  that  question  will  be 
furnished  by  the  evidence  which  discloses 
whether  or  not,  by  long  and  open  user  on  the 
part  of  the  public,  with  the  knowledge  and  ac- 
quiescence of  the  representatives  of  the  defend- 
ant, an  invitation  had  been  extended  to  the 
general  public  to  board  the  car  at  this  place; 
ifor  certainly  it  will  not  be  contended  that  in 
making  up  a  freight  train  with  an  empty  pas- 
senger car  attached  the  engineer  may  not  shunt 
the  cars  together  with  sufficient  force  to  jolt 
every  other  car  in  the  train.  That  this  is  so 
was  well  recognized  by  the  learned  justice  who 
presided  at  the  trial,  who  with  clearness  pointed 
out  lo  the  jury  the  right  of  the  defendant  to 
make  up  its  train  in  its  own  way  at  any  other 
point  than  one  where  passengers  were  invited 
to  board  it,  and  he  left  it  to' the  jury  to  say 
whether,  under  the  evidence  presented,  the 
custom  was  established  on  the  part  of  the  de- 
fendant of  taking  passengers  on  this  freight 
train  at  this  point.  The  jury  found  that  such 
a  custom  was  established,  and,  if  there  is  evi- 
dence to  support  the  finding,  the  judgment 
must  stand,  unless  some  other  error  shall  c^ll 
for  reversal.  It  seems  to  us  that  there  is  no 
evidence  to  support  such  a  finding.  There 
was  at  Fairport  a  regular  passenger  station  to 
which    this   train  always   came  after   being 
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made  up,  when  there  were  any  passeDf^ers  to 
be  taken.  On  this  duy  as  usual,  and  after  the 
accident  had  happened  to  the  plaintiff,  It 
pulled  up  to  the  depot  and  two  passengers  got 
on.    Three    witnesses  in  all    gave  testimony 

rn  which  the  plaintiff  relied  to  prove  her 
m  that  the  custom  had  been  established  of 
receiving  passengers  for  this  particular  train 
at  the  place  of  the  accident.  One  of  the  wit- 
nesses, Jacob  Morrell.  testified:  "I  live  at 
Fairport.  I  know  the  train  known  as  the  West 
Shore  local  that  leaves  Fairport  in  the  morning 
about  9  o'clock,  going  west  to  Plttsford.  I 
took  it  the  3d  day  of  July.  1893.  My  wife  and 
children  were  with  me.  I  was  going  to  Pitts 
ford.  I  took  the  train  just  below  the  station. 
I  should  think  5  or  6  rods  bblow.  I  went 
down  and  got  into  the  caboose  at  the  end  of 
the  train.  Q.  Who  told  you  to?  A,  I  don't 
remember  as  anyone.  ...  I  didn't  ask 
anybody  where  I  was  to  take  that  train.  The 
train  was  standing  there,  and  I  got  on.  .  .  . 
The  conductor  was  in  the  car.  I  don't  re- 
member seeing  the  brakeman."  This  isolated 
instance  does  not  even  tend  to  prove  custom. 
No  one  connected  with  the  defendant  as  an  offi- 
cer or  employee  invited  him  to  get  on  the  train 
at  that  point.  It  is  not  altogether  certain  that 
the  conductor  saw  him  get  on,  but  assuming 
that  he  did,  what  could  the  conductor  do  about 
it?  He  was  without  authority  to  put  this  pas- 
senger and  his  family  off  the  train,  or  do  any 
other  act  calculated  to  serve  as  punishment  to 
them  for  failure  to  obey  the  well  understood 
rule  of  steam- railroad  corporations  that  pas- 
sengers shall  board  their  trains  at  stations,  and 
not  elsewhere.  The  plaintiff's  son  testified 
that  he  had  been  to  Pittsford  by  the  West 
Shore  train.  Q.  Where  did  you  take  the  train? 
A.  Down;  it  was  a  little  way  beyond  that  lit- 
tle house  there.  East  of  the  depot.  Q.  The 
first  time  you  went,  did  you  have  anything  to 
say  to  Johnson,  the  baggageman,  or  he  to  you, 
about  taking  the  train?  A.  No.  sir;  only  he 
told  me  to  go  down  there,  and  get  on.  Down 
to  the  caboose.  It  was  east  of  the  depot,  a 
little  ways  beyond  that  house  there.  I  don't 
know  what  that  house  is.  Some  railroad 
house  on  the  north  Me  of  the  track.  I  did  go 
down  there  and  get  on.  The  conductor  or  the 
brakeman  was  down  on  the  steps  there  to  the 
platform.  He  helped  me  on.  I  don't  remem- 
ber whether  he  bad  a  uniform  on.  He  looked 
like  a  railroad  man."  Here  we  have  one  in 
stance  where  it  is  pretended  an  employee  of 
the  defendant  invited  a  passenger  to  board  the 
train  at  some  other  point  than  the  depot  plat 
form,  and  it  furnishes  the  only  evidence  we 
have  in  this  record  of  either  invitation  or  con- 
sent on  the  part  of  the  employees  to  the  board- 
ing of  a  train  by  passengers  at  any  other  point 
than  the  station.  The  third  witness,  John  D. 
Maloney.  formerly  a  flagman  of  the  defend 
ant,  testified  that  the  train  was  a  freight  train 
with  a  passenger  coach  at  the  end  of  it,  with 
some  shifting  generally  to  do  at  Fairport, 
where  the  train  usually  remained  ten  or  fifteen 
minutes.  "1  have  seen  passengers  take  that 
train  below  the  station  and  at  the  station.  1 
have  seen  them  take  it  perhaps  200  yards  be- 
low the  station.  Thejr  would  go  down  and  get 
into  the  caboose  while  the  engine  was  off 
shifting.  Times  when  passengers  would  be  at 
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the  station  when,  I  suppose,  the  engineer  would 
be  notified,  and  he  would  stop  there.  Days  I 
have  seen  four  or  five  people  go  down  east 
and  take  this  train,  and  days  less.  I  suppose 
the  conductor's  orders  are,  before  the  train 
goes  out.  to  go  into  the  station,  and  inquire 
whether  there  is  anybody  to  get  on  the  train, — 
whether  any  person  has  bought  tickets.  I 
think  that  has  l)een  done.  If  there  are  pas- 
sengers to  get  on,  the  train  stops  at  the  station; 
if  there  are  no  passengers  to  get  on,  it  goes  on. 
Not  a  word  in  the  testimony  of  this  witness 
tends  to  show  that  any  one  of  the  persons 
whom  he  saw  boarding  this  car  below  the  sta- 
tion did  so  at  the  invitation  of  any  of  the  de- 
fendant's officers  or  employees.  He  testified 
that  there  were  days  when  he  had  seen  four  or 
five  people  go  down  and  take  the  train  at  this 
point,  but  he  did  not  say  how  often  it  occurred. 
Probably  it  was  not  very  often,  for  it  is  made 
quite  clear  by  the  testimony  that  there  were 
daj's  when  there  were  no  passengers  whatever 
at  this  station.  In  all  of  this  record,  then,  we 
have  the  testimony  of  one  witness  that  he  was 
told  by  the  baggageman  to  go  down  east  and 
get  on  the  train  while  the  engine  was  switch- 
ing. Not  another  act  on  the  part  of  a  railroad 
employee  of  any  grade  tending  to  encourage 
the  public,  or  any  portion  of  it,  in  boarding  the 
train  at  this  point.  Nothing  to  show  that  any 
employee  of  the  defendant  save  the  flagman, 
Maloney,  ever  saw  passengers  boarding  the 
train  except  at  the  station,  or  that  such  em- 
ployee consented  to  their  boarding  the  train 
elsewhere.  It  is  not  at  all  likely  that  the  de- 
fendant or  its  employees  would  encourage 
such  conduct  as  would  require  the  mainte- 
nance of  two  stations  within  about  500  feet  of 
each  other  for  the  boarding  of  a  single  car, 
which  many  days  was  without  passengers  from 
the  village  of  Fairport.  We  have,  it  is  true, 
evidence  that  some  people  boarded  the  train  at 
this  point,  but  they  boarded  it  apparently 
without  direction,  authority,  or  consent;  and 
this  trespass  upon  the  well-understood  regula- 
tions of  all  railroad  companies  that  passengers 
shall  board  trains  at  railway  stations  only  can- 
not support  a  finding  that  the  defendant  had  in- 
vited the  public  to  get  on  the  train  at  this  point 
as  well  as  at  the  station.  The  safety  of  the 
traveling  public  has  made  it  necessary  to  apply 
to  common  carriers,  especially  in  resp)ect  to 
vehicles  propelled  by  steam,  far  more  stringent 
rules  than  govern  many  other  relations  that 
exist  among  men;  but  neither  the  public  inter- 
est nor  good  morals  would  be  subserved  by 
permitting  evidence  of  a  few  trespasses  to  es- 
tablish a  right  In  the  public,  and  to  impose  a 
duty  upon  the  railroad  to  be  watchful  lest  fu- 
ture trespassers  should  come  to  harm.  Reach- 
ing the  conclusion  that  there  was  no  negli- 
gence on  the  part  of  the  defendant  in  this  case, 
we  omit  a  discussion  of  the  other  questions 
presented  by  the  appellant. 

IVie  judgment  nhould  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Gray,  Hai^ht,  and  Martin,  JJ.,  concur 
with  Parker,  Ch.  J. ,  for  reversal. 

Bartlett,  J.,  dissenting: 

1  am  unable  to  vote  for  the  reversal  of  this 
judgment.  The  questions  of  plaintiff's  con- 
tributory   negligence   and    defendant's    neg- 


494 


Nbw  Yobk  CJourt  op  Appeals. 


June, 


ligencc  'were  involved  in  a  conflict  of  evi- 
dence, and  properly  submitted  to  the  jury. 
It  was  for  the  jury  to  determine  whether,  by 
reason  of  the  usual  course  of  business,  there 
was  an  implied  assent  on  the  part  of  defend- 
ant that  passengers  might  board  the  freight 
caboose  a  considerable  distance  east  of  the  pas- 
senger station  platform.  This  being  estab- 
lished, it  was  for  the  jury  to  further  decide 
whether  due  care  was  observed  by  defendant 
in  coupling  cars  at  the  time  plaintiff  sought 
to  board  the  train.     While  this  is  a  close  case, 


there  were  three  witnesses  besides  the  plaintiff 
who  gave  evidence  tending  to  establish  a  gen- 
eral course  of  business  and  assent,  either  ex- 
press or  implied,  on  the  part  of  defendant,  that 
passengers  might  enter  the  train  at  or  about 
the  point,  where  the  plaintiff  did  at  the  time  of 
the  accident.  I  am  of  the  opinion  that  the 
judgment  should  be  affirmed. 

O'Brien    and    Vann*   JJ.,    concur  with 
Bartlett,  J.,  for  affirmance. 


MINNESOTA  SUPREME  COURT. 


Clara  D.  COYNE,  RespL, 

V. 

MISSISSIPPI  &  RUM  RIVER  BOOM  COM- 
PANY, Appt. 
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«1.   Ifaparty,  intheezerdfleofalefral 

ri^htf— more  especially  one  conferred  by  stat- 

♦Headnotes  by  CoUiiNB,  J. 


ute,— does  an  injury  to  anotber^s  property,  he  to 
not  liable  for  damaires^u  nless  they  were  caused  by 
his  want  of  the  care  and  skill  ordinarily  exercised 
in  like  cases. 
8.  The  riyht  of  passaf^  on  a  nav^able 
stream  im  a  common  and  paramount 
one*  but  must  be  exercised  with  due  reirard  to 
tbe  rights  of  riparian  owners,  and  with  ordinary 
care  and  skill.  Fioatlnfr  logs  in  such  a  stream 
may  cause  damage  to  the  estate  of  such  owners; 
but  if  driven  In  an  ordinarily  careful,  prudent 


Note.— X/toWlttw  for  injuries  to  riparian  owner 
hy  running  logs  in  stream. 

If  the  stream  is  not  floatable  within  the  rules 
shown  in  note  to  Carlson  v.  St.  Louis  River  D.  & 
Imp.  Co.  (Minn.)  ante,  871,  one  attempting  to  use  it  to 
float  logs  will  be  liable  for  all  injury  done  by  him. 

If  tbe  stream  is  not  navigable  a  person  who 
Injures  tbe  dam  of  one  owning  tbe  land  on  botb 
sides  of  tbe  stream  by  attempting  to  float  logs  in 
tbe  etream  will  be  liable  for  the  injury.  Hcskins 
V.  Archer,  «  Ky.  L.  Kep.  671. 

Tbe  one  attempting  to  float  logs  down  a  stream 
wbicb  is  not  floatable  will  be  liable  for  iojuriesdone 
by  him.  Gwaltney  v.  Scottish  Carolina  Timber  & 
Land  Co.  Ill  N.  C.  M7. 

A  log  owner,  who  fills  the  bed  of  a  stream  with 
logs  in  winter  when  it  is  not  navigable,  is  liable  to 
a  lower  mill  owner  who  Is  Injured  thereby. 
Wooden  v.  Mt.  Pleasant  Lumber  &  Mfg.  Co.  106 
Mich.  412. 

The  mere  fact  that  tbe  statute  requires  dams  to 
be  constructed  in  such  a  way  as  to  permit  the  pas- 
sage of  timber  through  them  does  not  justify  one 
who  tears  down  a  dam  to  permit  his  timber  to 
pass,  in  case  it  is  not  shown  that  tbe  stream  is  a 
common  public  highway.  i<hipman  v.  Clothier,  8 
U.  C.  Q.  B.  592. 

LUiUc  fnr  negligence. 

The  rule  of  Coyne  v.  Mississippi  &  Rum  River 
Boom  Co..  that  liability  lor  injuries  in  case  of 
floatable  streams  depends  on  nefrllgence,  is  the  one 
generally  adopted  by  the  courts,  and  is  correct  if 
the  requirements  of  duty  are  not  placed  too  low. 
Injury  to  riparian  lands  by  logs  floating  in  the 
stream  should  of  itself  rai^e  the  suspicion  that  ail 
was  not  rlffbt.  If  the  logs  could  not  be  run  with- 
out causing  the  injury,  then  without  the  destruc- 
tion of  private  rights  tbe  stream  cannot  be  held  to 
be  floatable.  If  it  is  possible  to  run  tbe  logs 
without  injury,  the  very  fact  that  an  Injury  bap- 
pens  should  raise  tbe  presumption  of  negligence. 
ca<)imflr  the  burden  of  showing  due  care  on  the  one 
running  the  logs.  Most  of  the  injuries  appear  to 
result  from  jams  or  flooding  dams.  Jams  in  turn 
seem  to  be  caused  by  overtaxing  tbe  capacity  of 
tbe  stream  at  the  stage  of  tbe  water  when  the 
run  is  made.  Overtaxing  tbe  capacity  of  the 
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stream,  or  bad  management  of  the  flooding 
dam,  would  seem  to  be  negligence.  So  that  from 
whichever  point  the  subject  ia  viewed  tbe  injuries 
which  ordinarily  are  caused  to  riparian  owners 
should  be.paid  for. 

These  views  are  sustained  by  an  Oregon  decision, 
and  by  the  cases  in  title  Flooding  land. 

The  right  of  floatage  can  only  be  used  with  due 
regard  to  the  rights  of  tbe  owners  of  the  banks 
through  which  the  stream  flows.  Tbe  right  to 
float  logs  down  a  stream  gives  no  right  to  run 
them  upon  tbe  land,  nor  to  cause  the  water  to  over- 
flow its  banks  to  the  injury  of  tbe  riparian  owner. 
The  one  attempting  to  run  tbe  loga  will  be  liable 
in  case  the  logs  run  out  of  the  channel,  or  lodge  in 
the  channel,  or  cause  the  water  to  dam  and  flow 
over,  upon  tbe  land  of  a  riparian  owner  to  bis  in- 
jury, l^egligence  is  not  necessary  to  give  a  right 
of  action.    Haines  v.  Welch,  14  Or.  318. 

But  most  of  the  decisions  are  placed  upon  tbe 
more  clearly  established  rule  of  negligence. 

The  easement  of  fl<tatage  must  Xx  exercised  with 
due  care  for  the  avoidance  of  injury  to  the  inter- 
est of  riparian  proprietors.  Burke  County  Comrs. 
V.  Catawba  Lumber  Co.  115  N.  C.  690. 

A  person  who  puts  logs  on  the  ice,  and  gives 
them  no  attention,  will  be  liable  for  tbe  injury  in 
case,  when  the  ice  breaks  up,  they,  together  with 
the  ice,  form  a  dam  which  causes  the  water  to 
cut  a  new  channel  through  the  land  of  a  ripanan 
proprietor.    George  v.  Fisk,  32  N.  H.  82. 

The  owner  of  a  toll  bridge  which  is  carried  away 
by  logs  floating  in  tbe  stream  through  the  negli- 
gence of  their  owner  may  bold  the  owner  of  the 
logs  liable  for  the  loss.  Sewairs  Fall  Bridge  v. 
Fisk,  23  N.  H.  171. 

Negligently  floating  logs  down  a  stream  so  as  to 
destroy  a  milldam  renders  the  one  doing  so  liable 
for  the  injury,  Trevitt  v.  Barnes,  21  N.  Y.  Week. 
Dig.  560. 

If  tbe  works  of  a  booming  company  are  not 
properly  constructed,  and  it  is  guilty  of  misman- 
agement and  negligence  in  keeping  too  larire  a 
quantity  of  logs  in  tbe  boom  at  a  time,  by  reason 
of  which  the  property  of  riparian  proprietors  is  in- 
jured, it  will  be  liable  for  the  injury.  Doucette  v. 
Little  Falls  Improv.  &  Nav.  Co.  (Minn.)  73  K.  W. 
847. 
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manner,  tbe  party  driving  is  not  liable  for 
da maeres  which  may  result  to  tbe  riparian  owo- 
era. 

(June  14, 1888.) 

APPE\L  by  defendant  from  an  order  of  tbe 
District  Court  for  Anoka  County  deny- 
ing a  motion  for  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  broujjjht  to  re- 
cover damages  for  injury  to  plaintiff's  land  by 
defendant's  booming  operations.    Beterned. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  John  B.  Atwater  for  appellant. 

Mr.  Everett  Hammons«  for  respondent: 

If  there  was  "a  taking"  it  matters  not 
whether  tbe  appellant  was  negligent  or  not. 
If  there  was  no  taking  then  it  became  material 
to  prave  negligence.  Respondent  established 
both  propositions  by  a  fair  preponderance  of 
evidence. 

This  court  has  in  three  distinct  cases  de- 
cided that  acts  like  those  in  evidence  here  con- 
stitute "a  taking"  within  the  meaning  and  in- 
tent of  tbe  law. 

Weaver  v.  Mimmppi  dh  R.  River  Boom  Co. 
28  Minn.  534;  MeKemie  v.  Mimmppi  <&  R. 
River  Boom  Co.  29  Minn.  288;  Cotton  v.  Missis- 
sippi d;  R.  River  Boom  Co.  22  Minn.  872;  Dou- 


ceite  V.  Little  FaUs  Improv.  &Nav.  Co.  (Minn.) 
78  N.  W.  847. 

Collins,  J.,  delivered  the  opinion  of  tbe 
court: 

Plaintiff  bad  a  verdict  in  an  action  brought 
to  recover  for  injuries  claimed  to  have  been 
caused  by  reason  of  defendant's  construction 
and  maintenance  of  certain  piling,  piers,  and 
booms  in  tbe  Mississippi  river,  above  plain- 
tiff's farm,  whereby  huge  quantities  of  logs 
and  ice  were  accumulated  and  held  back  in  tbe 
spring  of  1897.  and  then,  because  of  the  break- 
ing away  of  the  piling,  piers,  and  booms,  al- 
leged to  have  resulted  from  defendant's  negli- 
gent management  and  operation  thereof,  sud- 
denly precipitated  down  the  river,  and  upon 
plaintiff's  farm,  by  reason  of  which  soil  and 
trees  alongtbe  banks  were  swept  away  and  de- 
stroyed. Defendant's  appeal  is  from  an  order 
denying  its  motion  for  a  new  trial,  and  the 
assignments  of  error  go  to  tbe  claim  of  coun- 
sel that  tbe  court  should  have  dismissed  the 
case  when  plaintiff  rested;  that  there  was  error 
in  the  admission  of  certain  evidence  in  re- 
buttal; that  the  charge  to  tbe  jury  was  erro- 
neous in  respect  to  the  grounds  upon  which 
plaintiff  could  recover,  and  also  in  reference  to 


Persons  attempting  to  use  a  stream  for  lloatinR 
ioRS  are  liable  lor  injuries  to  a  milldam  tbe  right 
to  maintain  wbicb  has  been  acquired  by  use  for 
more  than  fifty  years  if  caused  by  tbeir  negligence 
either  in  not  wcuriug  their  logs  until  a  time 
when  they  can  be  safely  turoed  adrift,  or  in  tbe 
manner  in  wbicb  they  are  sent  over  tbe  dam. 
James  v.  Carter.  96  Ey.  378. 

One  in  possession  of  a  milldam  under  a  deed  of 
property  on  which  the  dam  was  not  situated,  but 
in  connection  with  which  it  was  used,  may  main- 
tain an  action  against  one  who  negligently  floats 
logs  down  the  stream  and  injures  tbe  dam.  Tre- 
vltt  V.  Barnes.  21  N.  Y.  Week.  Dig.  600. 

In  Silver  v.  Connecticut  Hiver  Lumber  Co.  40 
Fed.  Bep.  192,  an  award  of  arbitrators  for  injuries 
done  by  logs  running  in  a  river  was  enforced  after 
tbe  remission  of  a  part  of  the  amount  as  represent- 
ing what  might  have  been  allowed  for  tbe  break- 
ing of  a  particular  bank  which  tbe  referee  found 
bad  l^en  broken  before  and  was  not  broken  by  tbe 
defendant's  logs. 

Couversely.  if  negligence  is  not  shown,  tbe  log 
owner  is  not  liable,  however  great  may  have  been 
tbe  infringement  of  -the  rights  of  the  riparian 
owner. 

Tbe  land  of  a  riparian  owner  may,  without  com- 
pensation, be  flowed  to  some  extent  by  persons  ex- 
ercising the  right  to  float  logs.  Every  log  that 
floats  down  the  river  over  his  land  causes  tbe  water 
to  rise  above  its  natural  level.  Floating  logs  in 
large  quantities  may  in  various  ways  cause  an  ap- 
preciaDie  and  substantial  damage  to  his  real  and 
personal  estate:  and  the  owner  of  the  logs  is  nut  li- 
able for  damage  resulting  from  an  enjoyment  of 
the  public  right  of  navigation.  Logs  may  be 
lodged  by  tbe  subsiding  freshet,  and  the  owner 
may  reclaim  them,  without  being  liable  for  the 
mishap.  Thompson  v.  Androscoggm  River  Improv. 
Co.  64  N.  H.  558. 

Where  logs  are  driven  in  a  navigable  river  in  an 
ordinarily  prudent  and  skilful  manner,  tbe  owner 
is  not  liable  for  damages  wbicb  result  to  the  land 
of  riparian  owners.  Field  v.  Apple  River  Log 
Driving  Co.  87  Wis.  500. 

A  person  running  logs  down  tbe  stream  is  not  li- 
able for  injuries  caused  by  the  sudden  breaking  of 
a  Jam,  in  the  absence  of  negllence  on  his  part. 
41  L.  R.  A. 


Hopkins  V.  Butte  &  M.  Commercial  Co.  13  Mont. 
229. 

If  in  running  the  logs  down  tbe  stream  the  water 
is  not  caused  to  rise  higher  than  it  would  by  rea- 
son of  tbe  logs  moving  down  in  its  natural  state  an 
injury  done  to  tbe  riparian  owner  is  damnum  ahs- 
que  ifijuria.  Anderson  v.  Thunder  Bay  River  Boom 
Co.  61  Mich.  489. 

A  booming  company  is  not  liable  for  injuries 
caused  to  a  riparian  owner  by  a  proper  and  reason- 
able use  of  the  right  of  floating  logs;  but  it  is  liable 
if  by  a  wilful  or  negligent  management  it  creates 
or  enlarges  Jams  in  the  stream*  and  thereby  over- 
flows its  banks  to  their  injury.  White  River  Log 
&  Boom  Co.  V.  Nelson.  45  Mich.  678. 

Some  of  the  above  decisions  w€*re  evidently  made 
in  view  of  the  supposed  necessity  of  getting  the 
timber  to  market.  But  if  the  timber  cannot  pay 
for  tbe  injury  which  its  transportation  necessarily 
causes  to  third  persons  it  might  better  stay  in  the 
forest. 

Tretqxiss  on  Imnks. 

Log  owners  are  liable  to  the  riparian  proprietor 
for  the  actual  injuries  caused  by  traveling  upon 
tbe  banks  of  a  floatable  stream  for  tbe  purpose  of 
propelling  their  logs.  Hooper  V.  Hobson,  57  Me. 
273,  99  Am.  Dec.  760. 

Legislative  authority  to  maintain  side  booms  will 
not  autborizothc  grantee  to  enter  tbe  close  of  any 
person  without  his  consent,  or  to  place  logs  there- 
in for  safe  keeping.    Perry  v. Wilson,  7  Mass.  393. 

Fastening  a  boom  to  tbe  shore  without  necessity 
is  a  trespass  wbicb  will  render  tbe  trespasser  liable 
to  the  riparian  owner.  But  there  is  a  right  to  use 
the  shore  so  far  as  it  is  necessary.  Welse  v.  Smith, 
8  Or.  445,  8  Am,  Rep.  ttil. 

A  boom  company  cannot  be  given  the  right  to 
UKC  the  banks  belonging  to  a  riparian  owner  with- 
out making  compensation.  Cohn  v.Wausau  Boom 
Co.  47  Wis.  314. 

If  logs  are  carried  down  a  river  and  cast  upon 
the  land  of  a  riparian  owner  without  fault  ol  tbeir 
owner,  he  will  be  liable  for  the  injury  done  in 
case  he  reclaims  them,  but  not  if  be  abandons 
them.  Sheldon  v.  Sherman,  42  N.  Y.  484,  1  Am. 
Rep.  569. 

A  person  properly  using  a  stream  for  floating 
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the  time  up  to  which  damages  might  be  esti- 
mated iD  case  damages  were  awarded  to  her. 

The  defendant  is  a  corporation  duly  organ- 
ized and  acting  under  the  provisions  of  Minne- 
sota Special  Laws  1857,  chap.  60,  and  several 
amendatory  acts.  lis  power  and  authority  to 
build  and  construct  piling,  piers,  and  booms 
in  the  river  mentioned.—a'navigable  stream, — 
and  its  right  to  handle  and  drive  logs,  under 
its  franchise,  stand  conceded.     It  was  exercis- 


ing a  lawful  privilege  when  it  erected  piling 
and  piers  and  maintained  its  booms  at  the 
point  in  question,  but  it  was  bound  to  exercise 
this  privilege  with  due  regard  to  the  concur- 
rent rights  of  riparian  owners,  above  and  be- 
low, to  the  use  of  their  lands.  And,  as  before 
noticed,  the  cause  of  action  set  forth  in  the 
complaint  was  based  upon  an  allegation  of  de- 
fendant's negligence  in  the  management  and 
operation  of  its  works  above  plaintiff's  farm. 


logs  18  not  liable  for  injury  occasioned  by  the 
straDdinff  of  logs  which  be  has  used  every  reason- 
able effort  to  retain  within  the  stream,  and  he  may 
reclaim  the  logs,  being  responsible  only  for  unnec- 
essary injury.  Carter  v.  Thurston,  68  N.  H.  104,  42 
Am.  Hep.  584. 

ir  a  person  is  negligent  in  handling  logs  in  a 
floatable  stream  by  reason  of  which  they  lodge  on 
the  banks  of  a  riparian  proprietor  causing  injury, 
the  one  causing  injury  will  be  liable  to  answer  for 
it  If  the  logs  were  thrown  there  by  inevitable 
casualty  there  can  be  no  liability  in  case  of  failure 
to  reclaim  the  logs.  And  if  the  owner  seeks  to  re- 
claim them  be  will  be  liable  only  for  the  injury 
caused  by  leaving  them  there  an  unreasonable 
time.  Ford  Lumber  &  Mfg.  Co.  v.  McQueen,  14 
Ry.  L.  Rep.  BSSSi, 

In  Weaver  v.  Mississippi  &  R.  River  Boom  Co.  80 
Minn.  477,  an  injunction  restraining  defendant 
from  causing  logs  or  other  material  to  run  upon 
plaintiff's  lands  so  as  to  injure  them  was  modified 
pending  proceedings  to  condemn  a  right  in  the 
land. 

The  owner  of  logs  will  not  be  liable  for  Injuries 
done  by  their  being  cast  upon  the  shore  where  it 
resulted  from  the  raft  being  broken  up  by  a  vio- 
lent storm  while  it  was  being  towed  through  a 
navigable  body  of  water,  and  before  the  logs  could 
bo  collected  they  were  driven  ashore  by  another 
storm  which  in  its  fury  and  destructiveness  had 
never,  but  once  before,  been  heard  of  in  that  coun- 
try. New  Orleans  &  N.  E.  R.  Co.  v.  McBwen  &  Mc- 
Murray.  49  La.  And.  1184,  38  L.  R.  A.  134. 

In  Maine  the  statute  provides  that  if  logs  are 
lodged  upon  the  banks  the  owner  may,  within  a 
certain  time,  go  upon  the  bank  and  remove  them, 
tendeiing  to  the  owner  or  the  occupier  of  the  land 
a  reasonable  compensation  for  his  injury.  Brown 
V.  Chadboume,  81  Me.  9. 60  Am.  Dec.  641. 

The  Maryland  act  giving  a  riparian  owner  a  lien 
of  twenty- five  cents  upon  each  log  cast  by  wind  or 
tide  upon  his  land,  is  valid.  Henry  v.  Roberts,  60 
Fed.  Rep.  90S. 

Flooding  land. 

A  boom  company  cannot  cover  the  land  of  a 
riparian  owner  with  water,  logs,  earth,  and  other 
material,  to  his  injury,  without  paying  compensa- 
tion. Weaver  v.  Mississippi  &  R.  River  Boom  Co. 
28  .Minn.  534. 

A  log-running  company  will  be  liable  for  injury 
caused  to  riparian  lands  by  the  raising  of  the  water 
by  obstructions  to  facilitate  passage  of  logs.  Grand 
Rapids  Boom  Co.  v.  Jarvis.  80  Mich.  308. 

Persons  putting  logs  into  a  navigable  stream,  or 
causing  the  same  to  be  done,  are  liable  to  riparian 
owners  for  injury  to  their  lands  or  crops  caused 
by  log  Jams  raising  the  water  to  such  an  extent  as 
to  overflow  the  land.  Bauman  v.  Pere  Marquette 
Boom  Co.  68  Mich.  644. 

If  a  boom  company,  after  its  logs  have  Jammed  in 
the  stream,  contmues  to  run  logs  against  the  Jam 
until  it  extends  and  Alls  the  river  above  the  level  of 
the  adjoining  land,  where  it  is  permitted  to  remain 
for  a  month,  it  will  be  liable  for  the  loss  of  crops 
thereby  caused  to  adjacent  owners.  Wltheral  v. 
Muskegon  Boom  Co.  68  Mich.  48. 

If  the  boom  causes  the  water  to  overflow  the 
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land  of  riparian  proprietors  the  one  maintaining 
it  will  he  liable,  although  the  overflow  only  occurs 
at  times  of  high  water,  which  are  rare,  if  the  times 
of  occurrence  can  reasonably  be  foreseen  and  an- 
ticipated. McKenzie  v.  Mississippi  &  R.  River  Boom 
Co.  29  Minn.  288. 

A  company  which  has  been  authorized  by  stat- 
ute to  Improve  the  floatage  of  a  stream  will  be  lia- 
ble to  a  riparian  owner  in  case  it  injures  his  prop- 
erty by  floods,  or  the  Jamming  of  logs.  White 
Deer  Creek  Tmprov.  Co.  v.  Sassaman,  67  Pa.  416. 

The  owner  of  a  flooding  dam  will  be  liable  for 
injury  caused  by  his  raising  the  stream  so  as  to 
overflow  land  farther  down  the  stream.  Hack- 
stack  V.  Keshena  Improw  Co.  86  Wig.  439. 

A  boom  company  is  not  liable  for  the  flooding  of 
lands  by  the  boom  in  co-operation  with  the  un- 
usual accumulation  of  logs  and  a  large  rise  of 
water,  if  It  was  not  negligent  in  the  erection  or 
management  of  the  boom.  Lawler  v.  Baring  Boom 
Co.  56  Me.  44a. 

A  company  formed  for  the  purpose  of  running 
logs  cannot  be  held  liable  to  riparian  proprietors 
for  injuries  caused  by  log  Jams,  unlqss,  by  the  ex- 
ercise of  due  care,  the  formation  of  such  Jama 
could  have  been  prevented;  but  it  is  liable  for  the 
injury  caused  by  unreasonable  delay  In  breaking- 
the  Jams.  Bauman  v.  Pere  Marquette  Boom  Co.  66 
Mich.  644. 

If  the  floating  of  the  logs  causes  an  unnatural 
flow  of  the  water  to  the  injury  of  a  riparian  owner 
the  question  of  liability  is  for  the  Jury.  Anderson 
v.  Thunder  Bay  River  Boom  Co.  61  Mich.  489. 

In  Michigan  it  has  been  held  that  if  a  boom  com- 
pany contracts  to  have  logs  driven  in  a  stream  the 
reasonable  performance  of  which  contract  obli- 
gates the  contractor  so  to  run  the  logs  and  manage 
the  water  as  to  injure  riparian  owners,  the  com- 
pany will  be  liable  for  the  Injury.  McDonell  v. 
Rifle  Boom  Co.  71  Mich.  61. 

But  in  New  York  It  has  been  held  that  if  the  log 
owner  contracts  with  a  third  person  to  run  the 
logs  down  the  stream  and  deliver  them  at  his  boom 
he  will  not  be  liable  for  the  negligence  of  the  one 
driving  the  logs  by  which  they  Jam  and  tear  down 
a  bridge.    Pierrepont  v.  Loveless,  ?2  N.  Y.  211. 

Other  injuries. 

If  a  dam  errected  under  authority  of  the  legis- 
lature for  the  raising  of  a  head  of  water  to  float 
logs  causes  the  carrying  away  of  the  banks  and 
widening  and  deepening  of  the  channel,  the 
riparian  owner  has  no  cause  of  action,  it  being 
damnum  absque  injuria.  Brooks  v.  Cedar  Brook  A 
8.  C.  River  Improv.  Co.  82  Me.  17.  7  L.  R  A.  480. 

One  obstructing  a  landing  by  logs  floating  down 
the  stream,  and  by  sand  caused  to  be  deposited  by 
a  boom,  will  be  liattle  for  the  injury.  French  ▼• 
Connecticut  River  Lumber  Co.  145  Mass.  261. 

The  owner  of  a  wharf  will  not  be  liable  for  loss 
of  a  raft  which  is  left  moored  so  as  to  obstruct  ac- 
cess to  his  wharf  if  without  doing  unnecessary 
damage,  he  unties  it  to  permit  a  boat  to  come  up 
to  the  wharf.  Harrington  v.  Edwards,  17  Wis.  687, 
84  Am.  Dec.  768. 

A  millowner  who  is  prevented  from  operating 
his  mill  by  reason  of  the  holding  back  of  water  by 
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A  part  of  the  evidence  was  directed  towards 
establishing  that  a  great  quantity  of  logs  and 
ice  gathered  at  defendant's  piling,  piers,  and 
booms,  causing  a  jam,  and  then  broke  loose, 
rusbiug  down  in  a  mass,  and  tearing  and 
washing  out  more  or  less  of  the  soil  along  the 
shores  of  the  stream  where  it  flowed  through 
the  farm;  and  a  part  was  produced  for  the 
purpose  of  showing  that  defendant  was  care- 
less and  negligent  in  the  management  and 


operation  of  its  booms,  and  carelessly  and  neg- 
ligently allowed  the  jam  to  form,  and  then  to 
break;  and  the  court  charged  the  jury  upon 
this  branch  of  Che  case.  But  it  went  further, 
and  charged,  in  substance,  that  if  the  tearing 
and  washing  away  of  the  soil  along  the  shores 
were  caused  by  the  obstructions  placed  in  the 
river  by  defendant,  and  this  result  might  have 
been  foreseen  by  an  ordinarily  prudent  man; 
this  constituted  a  taking  of  plaintiff's  property, 


aloff-driviogcompaDy seas  to  make  the  stream 
floatable  at  a  time  wbec  it  was  not  naturally  so 
may  recover  for  the  Injury.  Thunder  Bay  River 
Boom.  Co.  V.  Speecbly,  81  Mich.  336,  18  Am.  Rep. 
184. 

If  persons  who  have  Improved  a  stream  for  float- 
age purpose  have  held  back  the  water  so  as  to  back 
up  the  stream  to  the  injury  of  millowoers  lower 
down,  the  latter  are  entitled  to  an  iojunction  to  re- 
strain such  use  of  the  stream.  Middleton  v.  Flat 
River  Boom,  Ck).  27  Mich.  633. 

If  a  boom  company  makes  an  unreasonable  use  of 
the  stream  In  holding  up  and  letting  down  the 
water  it  wi^t)e  liable  for  injuries  thereby  inflicted 
upon  the  land  of  a  riparian  owner.  Thompson  y. 
Androecogffin  River  Improv.  Co.  68  N.  H.  108. 

In  case  a  dam  is  so  erected  as  to  interfere  with  thn 
right  of  floating  logs  on  a  stream  which  is  given  by 
statute,  a  log  owner  may  remove  such  portion  of 
It  as  is  necessary  to  permit  the  logs  to  pass  without 
being  liable  for  the  trespass.  Little  v.  Inoe,  8  U.  C. 
GP.628. 

And  If  the  log  owner  is  not  negligent,  and  the 
force  of  the  logs  passing  over  the  dam  tears  away  a 
large  portion  Of  the  structure,  he  will  not  be  liable 
for  the  injury.    LitUe  v.  Inoe,  4  V.  C.  C.  P.  96. 

If  the  legislature  authorizes  the  construction  of 
a  bridge  over  a  nver,  log  owners  must  float  their 
logs  with  due  regard  to  the  rights  of  the  bridge 
owner,  and  must  conduct  the  floatage  in  such  a 
manner  as  to  number  and  condition  of  the  logs  as 
to  suit  the  passage  through  the  bridge,  and  in  case 
be  fails  to  do  so  he  will  be  liable  for  the  injury  be 
Inflicts  on  the  l>ridge  owner.  Bucki  v.  Cone,  25 
Fla.  1. 

Excessive  floods. 

If  a  boom  is  rightfully  thrown  across  a  river,  and 
the  owner  is  guilty  of  no  negligence,  he  will 
not  be  liable  in  ease  it  breaks  by  reason  of  heavy 
floods  and  causes  tbe  logs  to  Jam  against  a  bridge, 
thereby  flooding  the  lands  of  a  riparian  owner. 
Langstaff  v.  McRae.  22  Ont.  Rep.  78. 

A  company  which  has  constructed  a  boom,  in  a 
particular  manner,  and  by  authority  of  the  legis- 
lature. Is  not  liable  for  the  flo wage  of  riparian  lands 
by  an  extraordinary  freshet  such  as  it  could  not 
reasonably  have  anticipated  and  provided  against. 
Borchardt  v.  Wausau  Boom  Co.  54  Wie.  107,  41  Am. 
Rep.  12. 

If  logs  are  placed  on  the  bank  of  a  stream  which 
the  public  has  a  right  to  use,  and  by  an  unprece- 
dented rise  in  the  stream  are  carried  down  causing 
damage  to  property  lower  down  tbe  stream,  the 
owner  will  not  be  liable  if  he  had  no  reason  to  an. 
tioipate  the  flood  and  was  not  negligent  in  placing 
the  logs  where  be  did.  Goodln  v.  Kentucky  Lum- 
ber Co.  flO  Ky.  826. 

Contributor  negligence, 

Tbe  owner  of  a  mllldam  cannot  recover  for  in- 
juries to  his  dam  caused  by  logs  carried  down  by  a 
sudden  rise  in  the  stream  through  a  boom  negli- 
gently left  open  by  the  owner,  if  he  knew  that  It 
was  open  and  took  no  steps  to  have  it  closed,  and 
was  as  cognizant  of  the  liability  of  the  stream  to 
rise  as  was  tbe  owner  of  the  t>oom.  Lilley  v.  Flet- 
cher, 81  Ala.  284. 


The  owner  of  a  dam  so  defectively  constructed  as 
to  increase  the  danger  of  a  Jam  cannot  recover  for 
Injury  to  tbe  dam  caused  by  a  Jam,  although  it  was 
caused  in  part  by  negligence  of  the  one  running 
the  logs.    Miller  v.  Sherry,  «6  Wis.  129. 

Statutes. 

The  Michigan  statute  provides  for  arbitration  in 
case  of  injury  to  riparian  property  by  floatage  of 
logs  and  failure  to  agree  on  the  damage.  Gratwick, 
S.  &  F.  Lumber  Co.  v.  Lewis,  66  Mich.  533. 

The  New  Hampshire  statute  authorizes  the  erec- 
tion of  dams  to  facilitate  the  floatage  of  logs,  and 
provides  that  an  owner  of  property  injured  thereby 
may  apply  to  the  supreme  court  for  the  assessment 
of  damages.  Schoff  v.  Upper  Connecticut  River  ft 
Lake  Improv.  Co.  57  N.  H.  110. 

A  provision  for  appraisement  of  damages  for  in- 
juries caused  by  running  logs  down  a  stream  ap- 
plies only  to  a  natural  and  necessary  injury,  and 
not  to  those  caused  by  negligence,  and  for  the  lat- 
ter a  common-law  action  will  lie.  Mandlebaum  v. 
Russell,  4  Nev.  551. 

The  Vermont  statutes  providing  damages  for 
injuries  caused  by  the  lodging  of  lumber  on  tbe 
land  or  dam  of  a  riparian  owner,  and  authorizing 
tbe  improvement  of  streaais  upon  payment  for  the 
injuries  caused,  does  not  preclude  a  common -law 
action  for  injuries  caused  by  floating  logs  on  the 
stream.    Coe  v.  Hal  I,  41 V t.  325. 

A  boom  company  which  in  conveying  property 
reserved  the  right  to  go  upon  the  banks  and  re- 
move logs  is  not  affected  by  a  statute  sutMequently 
passed  which  requires  the  payment  of  damages  for 
injury  caused  by  so  doing.  Bradley  v.  Tittabawas. 
see  Boom  Co.  82  Mich.  9. 

Injunction. 

Equity  will  not  enjoin  the  use  of  the  stream  by  a 
boom  company  in  favor  of  the  owner  of  a  milldaiq, 
although  the  dam  is  wrongfully  injured;  but  will 
leave  the  owner  to  his  remedy  at  law  if  It  will  be 
dlfBcult  to  prevent  the  right  by  injunction  with- 
out interfering  with  the  rights  of  floatage.  Bu. 
chanan  v.  Grand  River  &  G.  Log  Running  Co.  48 
Mich.  364. 

Equity  may  restrain  the  use  of  a  nonfloatable 
stream  for  the  attempted  floatage  of  logs  if  the  re- 
sult will  be  irreparable  injury  to  the  riparian 
owner.    Haines  v.  Hall,  17  Or.  166, 8  L.  R.  A.  600. 

Ripanan  owners  of  piers  and  booms  upon  a 
navigable  stream  may  enjoin  the  placing  of  ob- 
structions in  the  stream  for  tbe  purpose  of  aiding 
the  running  of  logs  which  will  interfere  with  their 
use  of  the  stream.  Stevens  Point  Boom  Co.  v. 
Rellly.  44  Wis.  285. 

Where  an  improvement  company  has  Illegally 
caused  land  to  be  overflowed,  and  threatens  and  in- 
tends to  continue  to  do  so,  injunction  is  a  proper 
remedy.  Carlson  v.  St.  Louis  River  Bam  &  Improv. 
Co.  (Minn.)  ante,  371. 

Tbe  difference  in  the  result  in  the  two  cases  of 
Carlson  v.  St.  Louis  River  Dam  &  Improv.  Co.  ante^ 
371,  and  Coyne  v.  Mibsissippi  &  Rum  River 
Boom  Co.  appears  to  have  been  caused  solely  by 
the  attempt  to  put  the  latter  case  on  the  ground  of 
wrongful  takingwhen  no  taking  could  be  shown. 

H.P.  P. 
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withiD  the  meaning  of  the  law,  for  which  de- 
fendant would  be  liable,  without  regard  to  its 
negligence  or  carelessness  in  maintaining  or 
opemting  its  works.  To  this  part  of  the 
charge  defendant's  counsel  duly  excepted.  We 
infer  that  the  court  relied  upon  the  case  of 
Weaver  v.  Mt8sis6ippi  A  Rum  River  Boom  Go, 
28  Minn.  584,  when  using  this  language.  But 
the  facts  are  not  at  all  similar,  tor  in  that  case 
it  appeared  that  the  company  built  its  piers 
and  bung  its  booms  on  Weaver's  land,  and  di- 
rectly invaded  and  appropriated  it,  not  only  by 
those  acts,  but  by  flooding  with  water,  and 
casting  quantities  of  logs  and  drift  thereon, 
which,  remaining  ^yhen  the  water  subsided, 
destroyed  the  usefulness  of  the  land.  It  was 
with  reference  to  these  facts  that  it  was  held 
that  there  had  been  a  taking  of  plaintiff's  prop- 
erty by  defendant,  for  which  compensation 
could  be  recovered.  It  was  not  a  mere  conse- 
quential injury  to  plaintiff's  land  which  was 
under  consideration  in  the  Weaver  Case,  but  a 
physical  invasion  and  appropriation  by  a  de- 
fendant wtio  was  not  exercising  a  legal  right 
when  so  doing.  The  authority  relied  on  is  not 
in  point.  The  defendant,  in  the  exercise  of  its 
corporate  franchise,  and  to  facilitate  its  author- 
ized work  of  handling  and  driving  logs  in  a 
navigable  river,    constructed  its  piling  and 

?»iers,  and  then  hung  booms, — one  extending 
rom  an  island  on  the  east  side  of  the  main 
channel  to  the  east  shore;  the  other,  from  an 
island  on  the  west  side  of  said  channel  to  the 
west  shore;  leaving  the  main  channel,  between 
the  two  islands,  unobstructed.  Loes  were 
pocketed  in  both  of  these  booms,  but  the  latter 
did  not  give  way.  nor  did  the  logs  escape. 
The  injuries  complained  of  resulted  from  the 
1am  which  formed  in  the  channel  between  the 
Islands  while  defendant  was  lawfully  handling 
and  driving  the  loes  from  above.  As  the  river 
was  a  navigable  stream,  the  public,  as  well  as 
defendant  under  its  charter,  had  the  right  to 
use  it  as  a  highway  for  the  floating  or  driving 


of  logs:  and  the  rights  of  riparian  owners  were 
subordinate  to  this  use,  if  reasonably  exer- 
cised. Doueette  v.  IaUU  FalU  Improf>,  dt  Nav. 
Co.  (Minn.)  73  N.  W.  847.  The  doctrine 
stated  in  1  Billiard,  Torts,  p.  103.  thus.  "If  a 
party,  in  the  exercise  of  a  legal  right, — more 
especially  one  conferred  by  statute,  .  .  . 
does  an  injury  to  another's  property,  he  is  not 
liable  for  damages,  unless  they  were  caused  by 
his  want  of  the  care  and  skill  ordinarily  exer- 
cised in  like  cases,"— is  the  one  applicable 
where  the  right  of  passage  in  a  navigable 
stream  is  involved.  The  right  is  a  common 
and  paramount  one,  but  must  be  exercised 
with  due  regard  to  the  rights  of  riparian  own- 
ers. The  use  of  the  stream  must  be  reason- 
able, and  must  be  exercised  with  ordinary  care 
and  skill,  such  as  the  great  mass  of  mankind 
would  exercise  under  like  circumstances  when 
driving  logs.  The  parly  using  the  highway  is 
not  an  insurer,  but  he  must  not  be  negligent 
and  careless.  Floating  logs  may  cause  damage 
to  the  estate  of  ihe  riparian  owner;  but,  if  the 
party  floating  or  driving  the  sani^  uses  due 
care  and  skill,  he  is  not  liable  for  such  dam- 
age. "Land  on  navigable  streams  is  subject  to 
the  danger  incident  to  the  right  of  navigatioo, 
and  where  logs  are  driven  in  a  stream  in  an 
ordinarily  careful,  prudent  manner  the  owner  is 
not  liable  for  damage  which  may  result  to  the 
riparian  owner."  Field  v.  Apple  River  Log 
Driving  Co,  67  Wis.  569;  Harold  v.  Jones,  b6 
Ala  274,  8  L  R.  A.  406;  White  River  Log  d: 
Boom  Co.  V.  NeUon,  45  Mich.  578;  Lawyer  ▼. 
Baring  Room  Co,  56  Me.  443;  JBolli$terY.  Union 
Co.  9  Conn.  486,  25  Am.  Dec.  86;  Lansing  v. 
Smith,  8  Cow.  146;  Thompson  v.  Androscoggin 
River  Improv.  G?.  64  N.  H.  558. 

Tlie  gravamen  of  an  action  of  this  kind  is 
defendant's  negligence,  and  the  charge  was 
incorrect.  We  need  not  consider  other  alleged 
errors. 

Order  reversed. 


PENNSYLVANIA  SUPREME  COURT. 


COMMONWEALTH  of  Pennsylvania,  «?  r<?^ 
ISusan  Matilda  SCOTT,  Appt., 

V. 

BOARD  OF  PUBLIC  EDUCATION; 
(IW  Pa.  70.) 

1  •  The  power  of  the  seetlonal  boards  of 
school  directors  to  elect  principals  of 
p*amniiar  schools  under  act  May  25, 1871  (P. 
L.  llfiTi.  applicable  to  Pbiladelphia,  is  subject  to 
tbe  prior  acts  on  the  same  subject  wbicb  author- 
ize the  board  of  education  to  provide  tbe  qualifi- 
cations of  all  teachers,  and  grrade  and  classify 
tbem  into  princlpaJa  and  others,  and  to  classify 
each  irrade. 

2.  Teachers  are  not  included  in  the 
provision  of  Const*  art.  10, 1 3.  that  ''womeo 
twenty-one  years  of  age  and  upwards  shall  be 

NoTB.— As  to  right  of  women  to  hold  office,  see 
note  to  State,  Crow,  v.  Hostetter  (Mo.)  88  L.  R.  A. 
208. 
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eligible  to  any  office  of  control  or  management 
under  tbe  school  laws.*^ 
8.  The  ezclasion  of  women  ttota  the 
prindpalship  of  grammar  schools  for 
boars  or  mixed  or  combined  grammar  schools  Is 
within  the  discretion  of  the  Philadelphia  board 
of  education,  which  is  empowered  to  deteroiine 
the  qualifications  of  teachers  and  olaaslfy  or 
grade  tbem. 

(July  21. 1888.) 

APPEAL  by  relator  from  a  judflrment  of  the 
Court  of  CommoD  Pleas,  No.  2,  for  Phil- 
adelphia County  denying  a  writ  of  maodamus 
to  compel  defendants  to  approve  her  election 
to  tbe  principalsbip  of  a  grammar  school.  Af- 
firmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  William  Henry  Lex  and  John 
6.  Johnson,  for  appellant: 

It  is  tbe  duty  of  the  board  of  controllers  to 
provide  a  system  of  examination  of  all  persons 
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who  may  desire  to  become  teacbers  iD  the  pub- 
lic schools,  and  it  is  the  right  of  the  sectional 
board  to  elect  any  person  so  examined  and 
qualified  and  recefviofr  a  certificate  of  qualifi- 
cation which  is  unimpaired  and  is  in  no  way 
restricted  to  the  selection  of  a  person  of  a  par- 
ticular sex. 

The  act  of  May  25,  1871  (Pub.  Laws,  1157), 
enacts:  **The  sectional  board  of  school  direct- 
ors in  the  first  school  district  are  hereby  au- 
thorized and  empowered  to  elect  the  principal 
or  principals  of  the  grammar  school  or  schools 
in  their  respective  sections,  and  the  said  per- 
son or  persons  so  selected  shall  be  entitled  to 
act  without  further  confirmation." 

In  Chestnut  v.  Philadelphia,  17  Phila. 
82,  Allison,  P.  J.,  of  Common  Pleas,  No.  1, 
Philadelphia  County,  in  considerinfi^  this  act 
said  that  the  rules  of  the  board  of  controllers 
18  and  21  (now  19  and  22)  which  provide  that 
before  a  person  elected  a  teacher  shall  be  enti 
tied  to  the  rights,  privileges,  and  emoluments 
of  such  position,  his  or  her  election  must  be 
approved  'In  so  far  as  they  related  to  the  elec- 
tion of  principals  of  grammar  schools,  may 
therefore  be  regarded  as  abrogated  by  the  lat- 
ter statute  [1871].  and  in  so  far  as  they  are  to 
be  considered  as  a  part  of  the  statute  of  1865, 
because  passed  in  pursuance  of  that  act,  the 
act  to  that  extent  is  repealed." 

In  Com.,  Sherry,  v.  Jenks,  154  Pa.  868,  it  is 
said:  **No  woman  qualified  for  supervising 
principal  should  be  refused  appointment  be- 
cause of  sex  alone." 

Measrs.  James  Alcorn  and  John  L.  Kin- 
sey»  for  appellee: 

In  Com.,  Sherry,  v.  Jenk$,  154  Pa.  874, 
the  power  of  the  board  of  public  education 
to  provide  qualifications  for  teacbers,  and  to 
consider  the  sex  of  the  applicant,  was  sustained 
by  this  court. 

Everything  pertaining  to  the  public  schools, 
-within  the  city  and  county  of  Philadelphia, 
has  been  committed  to  the  board  of  controllers, 
excepting  only  the  public  purse,  which  has 
been  kept  carefully  in  the  hands  of  the  city 
councils. 

Philadelphia  v.  Johnnon,  47  Pa  382. 

In  Chestnut  v.  Philadelphia,  17  Phila.  32,  it 
was  held  that  the  board  of  public  education, 
notwithstanding  the  act  of  1871,  had  all  the 
authority  conferred  upon  it  by  the  act  of  1865 
to  provide  rules  and  regulations  for  the  quaii- 
flcalions  of  the  teachers,  and  that  a  sectional 
school  board  could  not  elect  as  a  principal  of  a 
grammar  school  anyone  who  did  not  have  the 
qualifications  provided  by  the  board  of  public 
education. 

The  rule  of  the  board,  that  certain  positions 
should  be  occupied  by  male  teachers  only,  has 
been  in  force  many  vears.  It  was  recognized 
as  wi'hin  its  power  in  McManus  v.  School  Con- 
trollers, 7  Phila.  23. 

A  teacher  is  not  an  officer  in  the  ordinary 
sense  of  the  word.  He  has  duties  to  perform 
incident  to  his  employment,  but  they  are  not 
official  duties  and  he  is  not  under  oath. 

Seymour  v.  Over- Hirer  School  Dist.  53  Conn. 
509:  25  Am.  &  Enir.  Enc.  Law,  p.  741:  Com. 
V.  Siokley,  20  W.  N.  C.  315;  Com.  v.  Fitler,  147 
Pa.  288,  15  L.  R.  A.  205. 

The  discretionary  power  of  the  board  of 
public  education  in  the  selection  of  suitable 
41  L.  R.  A 


and  duly  qualified  persons   as   principals  of 
mixed  grammar  schools  will  not  be  interfered 
with  by  the  court, 
KeU  V.  Rudy,  1  Pa.  Super.  Gt.  507. 

Mitchell.  J.,  delivered  the  opinion  of  the 
court: 

By  the  act  of  February  17,  1865  (Pub.  Laws, 
176),  the  controllers  of  the  public  schools  of 
Philadelphia  (now  called  the  "Board  of  Public 
Education")  were  directed  to  ''establish  a  sys- 
tem for  the  examination  of  the  qualiticationB 
of  all  persons  who  may  desire  to  become  teacb- 
ers in  the  public  schools  of  said  district."  And, 
by  (^  2,  "no  person  shall,  from  and  after  the 
passage  of  this  act,  be  elected  to  the  position  of 
teacher  in  any  of  ithe  public  schools  of  said 
district  by  any  of  the  sectional  boards  of 
school  directors  within  the  same,  unless  such 
persons  shall  have  been  found  duly  qualified 
for  the  position  to  which  he  or  she  shall 
have  been  elected,  nor  unless  he  or  she  shall 
have  received  a  certificate  of  qualification,  duly 
issued  by  the  authority  of  said  controllers, 
after  his  or  her  examination,  provided  for  in 
the  1st  section  of  this  act."  The  purpose  of 
this  act  was  to  vest  the  entire  control  of  the 
general  subject  of  teaching  and  teachers  for 
the  whole  district  in  the  central  and  superior 
body,  leaving  to  the  local  bodies  of  sectional 
directors  the  selection  of  individual  teachers 
out  of  the  class  coming  within  the  regulations 
of  the  board.  The  act  of  1818  had  previously 
committed  to  the  controllers  the  general  super- 
intendence of  all  the  schools,  including  author- 
ity to  provide  *'such  suitable  books  as  they 
shall  deem  necessarv  for  the  use  of  the  pupils 
belonging  to  the  different  schools  within  the 
district."  7  Smith's  Laws,  p.  54.  In  Com., 
Sherry,  v.  Jenks,  154  Pa.  368,  it  was  said  that, 
under  these  acts,  "the  regulation  of  the  grade 
of  schools  and  the  transfer  of  a  school  from 
one  grade  to  another  is  within  the  powers,  and 
it  Is  among  the  duties,  of  the  board."  In  like 
manner,  the  grading  or  classification  of  teach- 
ers is  as  much  within  the  powers  and  duties  of 
the  board  as  the  grading  of  schools.  The  pub- 
lic school  system  of  this  district  includes  a  cen- 
tral high  school  for  boys,  a  normal  school  and  a 
high  school  for  girls,  and  from  these  down- 
ward through  the  more  elementair  grades  of 
education,  to  the  kindergartens.  The  system 
therefore  requires  teacbers  of  very  various 
qualifications,  including  acquirements,  capac- 
ity to  impart  knowledge  as  well  as  to  acquire 
it.  age,  experience,  ability  to  maintain  order 
and  discipline,  etc.:  and  the  classification  and 
assignment  of  teachers  by  such  qualifications 
to  the  various  grades  of  schools  is  entirely 
within  the  province  of  the  board  of  education. 
This  was  clearly  settled  in  Cojn.,  Sherry,  v, 
Jenks.  154  Pa.  868. 

The  gradation  of  teachers  into  principals  and 
subordinates  is  of  long  standing,  and  is  recog- 
nized in  our  acts  of  assembly.  In  fact,  an  ex- 
ecutive head,  by  whatever  name  called,  is 
necessary  to  the  harmonious  and  effective  con- 
duct of  any  school  having  several  classes  under 
different  teachers.  But  the  qualifications  of 
principles  themselves,  considered  in  relation 
to  the  various  schools  over  which  they  may  be 
called  to  preside,  may,  and  practically  do,  varv 
so  widely  as  to  require  classification;  and  this 
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is  also  a  matter  withio  the  discretion  and  con- 
trol of  the  board  of  education.  It  appears  by 
the  pleadings  that  the  board  has,  in  fact, 
classified  principals  to  a  certain  extent,  and  for 
certain  purposes,  by  the  following  proviso  to 
§  8  of  by-law  21:  "And  provided,  further, 
that  male  teachers  only  shall  be  eligible  to  the 
principalship  of  a  grammar  school  for  bovs,  a 
mixed  grammar  school,  or  a  consolidated 
school  having  three  or  more  full  grammar 
divisions,  and  to  the  position  of  supervising 
principal  of  a  combined  school  containing  a 
grammar  school  for  boys  or  a  mixed  grammar 
school." 

The  relator,  holding  a  general  certificate  of 
qualification  as  a  principal,  was  elt-cted  by  the 
sectional  board  as  principal  of  the  mixed  or 
combined  grammar  schools  of  the  eighth  sec- 
tion, and  now  claims  that  her  election  is  not 
subject  to  any  confirmation  by  the  board  of. 
education,  whose  duty  to  certify  her  name  to 
the  city  controller  is  ministerial  and  impera- 
tive. For  this  position  reliance  is  placed  upon 
the  act  of  May  25, 1871  (Pub.  Laws,  1157),  pro- 
viding that  "the  sectional  boards  of  school 
directors  in  the  first  school  district  are  hereby 
authorized  and  empowered  to  elect  the  princi- 
pal or  principals  of  the  grammar  school  or 
schools  in  their  respective  school  sections,  and 
the  said  person  or  persons  so  elected  shall  be 
entitled  to  act  without  further  confirmation." 
But  it  is  entirely  clear  that  this  act  must  be 
read  in  connection  with  the  prior  acts  on  the 
same  subject,  and  was  not  intended  to  take 
away  or  diminish  the  powers  of  the  board  of 
education  to  prescrit)e  the  qualifications  of  all 
teachers,  and,  in  so  doing,  to  grade  them  into 
principals  and  others,  and  to  classify  each 
grade  as  among  themselves  according  to  knowl 
edge.  age.  experience,  or  other  test  as  the  board 
may  deem  proper.  The  act  of  1871  consists  of 
the  single  section  above  quoted,  and  is  merely 
declaratory  of  the  law  ash  existed  before.  The 
act  of  1865,  already  quoted,  authorized  the 
board  of  education  to  pre8cril)e  the  qualifica- 
tions of  "all  persons  who  may  desire  to  become 
teachers,"  and  in  the  proviso  to  the  2d  section 
declared  that  'the  exclusive  right  of  the  sev- 
eral sectional  boards  of  school  directors  within 
said  district  to  elect  the  teachers  of  their  re- 
spective sections  shall  be  and  remain  unim- 
paired, except  in  so  far  as  the  same  is  qualified 
by  this  act."  The  use  of  the  single  word 
* 'teachers"  in  this  proviso  was  thought  to  raise  a 
doubt  as  to  the  power  of  the  sectional  boards  to 
elect  principals,  who  might  be  claimed  under 
the  subsequent  phrase,  * 'except  in  so  far  as  the 
same  is  qualified  by  this  act,"  to  be  subject  to 
a  discretionary  confirmation  by  the  controllers. 
The  act  of  1871  quieted  this  doubt.  No  other 
intent  can  be  perceived  in  it,  and  it  has  no 
other  effect  on  the  previous  law.  This  view 
is  confirmed  by  the  act  of  May  25,  1887  (Pub. 
Laws,  264),  on  the  same  subject,  wherb,  in 
providing  for  the  certification  of  names  by  the 
sectional  boards  to  the  board  of  education, 
care  is  taken  to  include  expressly  "all  persons 
qualified  as  aforesaid,  who  shall  hereafter  be 
elected  to  the  position  of  principal  or  assistant 
teachers,"  etc  The  rights  of  the  respective 
boards  are  well  defined,  and  in  no  wise  doubt- 
ful. It  is  the  right  of  the  t)oard  of  education 
to  prescribe  the  qualifications  of  all  teachers, 
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and  to  classify  or  grade  them  in  accordance 
therewith,  in  such  manner  and  by  such  tests 
as  the  board,  in  iis  discretion,  may  deem  best 
for  the  interests  of  the  public  school  system  of 
the  district  It  is  the  right  of  the  sectional 
boards  to  select,  from  the  classes  thus  estab- 
lished, the  individuals  to  fill  the  required  posi- 
tions in  their  several  sections.  They  are 
directed  to  certify  the  names  of  the  persons  so 
selected,  whether  as  principals  or  assistant 
teacher 4,  to  the  board  of  education.  The 
board  of  education  then  has  the  ri^ht  toinc^uire 
whether  the  person  so  cenified  is  a  qualified 
member  of  the  class  from  which  the  particular 
position  should  be  filled,  and.if  so,  it  is  charged 
with  the  duty  of  oertifving  the  name  and  po- 
sition to  the  citv  controller.  The  latter  duty  is 
ministerial  and  imperative,  but  it  only  arises 
after  the  board  has  ascertained,  in  pursuaAoeof 
its  right  of  inquiry,  that  a  proper  occasion  is 
presented  for  its  performance. 

So  far  in  dealing  with  the  subject  of  qualifi- 
cations of  teachers,  I  have  omitted  mention  of 
sex,  as  that  is  a  matter  of  present  controversy. 
But  it  is  manifest  that,  apart  from  the  legal 
point  involved,  sex  is  a  most  important  element 
to  be  considered  in  the  selection  of  teachers. 
The  system,  as  already  said,  includes  schools 
of  all  grades,  from  high  school  to  kindergar- 
ten; and  the  curriculum  embraces  instruction 
in  sewing,  cooking,  and  in  mechanical  or  man- 
ual occupations.  To  set  men  over  kiiidergar- 
tens  of  children  from  four  to  six  years  of  age, 
or  to  teaching  small  girls  to  sew  or  larger  ones 
to  cook,  would  in  the  present  state  of  the 
world's  social  organization,  seem  incongruous, 
although  there  are  men  cooks  and  men  tailors. 
So,  on  the  other  hand,  women  in  charge  of  a 
night  school  of  mechanics,  or  of  a  school  of 
half  grown  and  intractable  youths,  could 
hardly  be  expected  to  have  a  successful  ad- 
ministration. Unless,  therefore,  some  positive 
mandate  of  law  prevents,  it  would  seem  that 
the  question  of  sex  in  relation  to  the  qualifica- 
tions of  teachers  for  different  kinds  of  schools 
was  one  peculiarly  within  the  discretionary 
control  of  the  board  of  education.  It  is 
claimed  by  the  relator  that  such  mandate  is 
found  in  the  provision  of  §  8  of  article  10  of 
the  Constitution  that  "women  twenty  one 
years  of  age  and  upwards  shall  be  eli^zible  to 
any  office  of  control  or  management  under  the 
school  laws  of  this  state."  It  may  well  be 
questioned  whether  teachers  are  ofiScers  of  a 
school  in  any  but  a  very  restricted  sense,  as 
contrasted  with  pupils  or  scholars.  But  even 
conceding  them  to  be  ofiUcers  in  some  vairue 
popular  sense,  they  are  ofiScers  of  instruction, 
and  not  of  "control  and  management."  The 
meaning  of  these  words  was  well  known  at  the 
time  of  the  adoption  of  the  Constitution.  They 
referred  to  the  public  officers  recognized  by  the 
statutes  of  the  state  as  intrusted  with  the  gen- 
eral administration  of  the  public  school  system 
— the  state  superintendent  of  public  instruction 
and  local  school  directors  and  controllers,  em- 
powered to  lay  school  taxes.build  schoolbouscs, 
establish  schools,  appoint  teachers,  regulate  the 
admission  of  pupils,  the  course  of  study,  etc. 
These  were  officers  of  control  and  management 
To  these  offices  women  were  not  eligible.  It 
is  part  of  the  current  history  of  the  Umes  that 
the  sentiment  for  the  participation  of  women 
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ID  the  affairs  of  fi^overDment  bad  Its  iDitiative 
point,  both  in  Engiaod  and  in  this  country,  in 
connection  with  the  education  of  the  young, 
for  which  they  had  certain  very  manifest  nat- 
ural capacities.  It  was  the  force  of  this  senti- 
ment that  inserted  the  provision  in  question  in 
the  Constitution  of  1874.  Teachers  were  not 
intended  to  be  included,  for  there  was  no  oc- 
casion to  think  of  them  in  that  connection.  It 
is  said  in  the  appellees'  argunnent  that  nearly 
97  percent  (8.016  out  of  a  total  of  3.117)  of  the 
teachers  in  the  public  schools  of  Philadelphia 
at  the  present  time  are  women,  and  the  pro- 
portion at  the  time  of  the  adop'ion  of  the  Con- 
stitution was  not  materially  different.  The 
school  laws  of  the  state  put  women  under  no 
disability  as  teachers  that  required  removal. 


and  it  was  not  with  any  reference  to  such 
positions  that  the  constitutional  provision  was 
adopted. 

It  appears,  then,  that  the  board  of  education 
has  classified  principals  with  reference  to  cer- 
tain classes  of  schools  to  which  they  may  be  ' 
appointed:  that  the  relator  though  holding  a 
general  certificate  of  qualification  as  a  princi- 
pal, is  not  within  the  class  entitled  to  appoint- 
ment to  the  particular  school  to  which  she  was 
elected;  and  that  the  test  of  sex  established 
with  reference  to  such  schools  is  not  unlawful 
but  is  within  the  discretion  of  the  board. 
Judgment,  therefore,  was  properly  entered  for 
the  defendants. 

Judgment  affirmed. 
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The  sale  of  a  flrame  for  a  portrait*  made 
in  another  state  to  fill  an  order  taken  by 
a  solicitor  in  tbe  state  where  it  was  delivered,  is 
a  mere  Incident  to  the  taking  of  tbe  order  for  tbe 
portrait,  and  is  not  witbin  tbe  provisions  of  a  state 
statute  atrainst  peddllogr  without  a  liceose,  where 
the  order  for  tbe  portrait  contained  a  provision 
that  it  should  be  delivered  in  a  frame  which  the 
purchaser  of  tbe  portrait  should  have  the  option 
of  buyiuff  at  wholesale  price. 

(JionM.  J.,  diMenfs.) 
(July  6, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Sessions  Circuit  Court  for 
Orangeburg  County  convicting  him  of  violat- 
ing the  statute  against  peddling  without  a  li- 
cense.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  H.  Nelson,  for  appellant: 

A  hawker  and  peddler  is  "one  who  travels 
from  town  to  town,  or  from  plantation  to 
plantation,  carrying  to  sell  or  exposing  to  sale, 
goods,  wares,  and  merchandise." 

SUrte  V.  Beicher,  1  McMulI.  L.  40. 

The  defendant  could  not,  by  any  construc- 
tion, be  held  a  hawtcer  and  peddler;  he  was  not 
offering  goods  for  sale  to  anyone;  nor  was  he 
carrying  ihem  from  point  to  point;  but,  on  the 
contrary,  was  delivering  portraits  which  had 
been  ordered  by  certain  persons,  at  particular 
points,  and  to  those  certain  persons  exhibiting 
frames,  which  they  had  been  notified,  and  ex- 
pected, would  be  presented  with  the  portrait 


when  same  was  delivered  for  acceptance  and 
payment. 

State  V.  Moorehend,  42  S.  C.  211.  26  L.  R.  A. 
6«5;  Alexander  v.  Qreenmile  County,  49  S.  C. 
527;  Davenport  v.  Hice,  75  Iowa,  74;  Com.  v. 
Farnum,  114  Mass.  267;  9  Am.  &  Eng.  Enc. 
Law.  pp.  807, 808. 

Rohbins  v.  Shetby  Covniy  Taxing  Diet.  120 
U.  8.  489,  80  L.  ed.  694.  1  Inters.  Com.  Rep. 
45,  is  similar  to  this  case.  The  court  held  the 
act  unconstitutional,  saying:  ** Interstate  com- 
merce cannot  be  taxed  at  all  by  a  state,  even 
though  the  same  amount  of  tax  should  be  laid 
on  domestic  commerce,  or  that  which  is  carried 
on  solely  within  the  state." 

A  city  cannot  be  empowered  by  the  laws  of 
its  own  state  to  impose  a  license  tax  upon  a 
commercial  drummer  or  other  person  of  an- 
other state,  for  merely  oiTering  to  sell  goods 
within  the  city  by  sample,  where  the  goods  are 
to  be  brought  from  another  state,  and  where 
the  owner  of  the  goods  does  not  reside  within 
the  state  where  the  goods  are  offered  for  sale. 

Fort  Scott  V.  Pelton,  39  Kan.  764;  Blooming- 
ton  V.  Bourlnnd,  187  111.  534,  8  Inters.  Com. 
Rep.  667;  Stuart  v.  Cunningham,  88  Iowa, 
191,  20  L.  R.  A.  430;  State  v.  Scott,  98  Tenn. 
254,  86  L.  R.  A,  461 ;  Com.  v.  Gardner,  133  Pa. 
284,  7  L.  R.  A.  666. 

Mr.  W.  St.  Jnlien  Jervey,  for  the  State: 

The  act  of  1898  (Hawkers  and  Peddlers)  is 
not  inimical  to  art.  1,  g  8,  of  the  Constitution 
of  the  United  States. 

Mobile  County  v.  Kimball,  102  U.  S.  691,  26 
L.  ed.  238:  Cardwell  v.  American  Bridge  Co. 
113  U.  S.  205.  28  L.  ed.  959;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  8.  196,  29  L.  ed. 
15H,  1  Inters.  Com.  Rep.  882. 

Nor  to  art.  14,  §  1. 

Slaughter- House  Cases,  16  Wall.  86, 21  L.  ed. 


Note.— For  case  similar  to  the  above,  see  State  v. 
Soott  (Tenn.)  36  L.  R.  A.  Ml. 

For  other  cases  as  to  tbe  rifrht  to  take  orders  in 
interstate  business,  see  Be  Spain  (C.  C.  E.  I).  N.  C.) 
14  L.  R.  A.  97,  and  note.  See  also  Com.  v.  Harrnel 
(Pa.)  27  L.  R.  A.  888;  South  Bend  v.  Martin  dud.)  29 
L.  K.  A.  681;  State  v.  Gorham  <N.  C.)  25  L.  R.  A.  810; 
41L.aA. 


State  V.  Wheelnck  (Iowa)  30  L.  R.  A.  489;  Com.  v. 
Myers  (Va.)  31  L.  R.  A.  879;  Carrollton  v.  Bazzette 
ail.)  31  L.  R.  A.  522. 

Tbe  cases  Id  Titusville  v.  Brennan  (Pa.)  U  L.  R.  A. 
100,  were  reversed  by  the  Supreme  Court  of  the 
United  States  in  Brennan  v.  Titusville,  153  U.  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  668. 
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894;  Strauder  v.  West  Virginia,  100  U.  8.  808, 
25  L.  ed.  664. 

There  is  no  discrimiDation.  Hawkers  and 
peddlers  coDSlitute  a  distiDct  and  well-defined 
class. 

•    State  y.  Belcher,  1  McMulI.  L.  40;  9  Am.  & 
£oK.  Edc.  Law»  pp.  807.  808. 

The  act  of  1898  refers  to  hawkers  and  ped- 
dlers as  a  class  already  ascertaiaed. 

StaU  V.  Moorefiead,  42  S.  C.  211,  26  L.  R.  A. 
586. 

Gary*  A.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  tried  and  convicted  be- 
fore a  magistrate  for  selling  picture  frames 
without  a  license.  The  case  contains  the  fol 
lowing  agreed  statement  of  facts,  to  wit:  *The 
Chicago  Portrait  Company  is  a  corporation  of 
the  state  of  Illinois,  its  place  of  business  being 
in  the  city  of  Chicago,  in  the  said  state,  en- 
gaged in  the  business  of  making  portraits  in 
oil,  India  ink,  water  color,  and  pastel,  from 
photographs.  That  in  the  prosecution  of  its 
business  the  said  company  has  agents  traveling 
in  this  and  other  states,  who  solicit  orders, 
and  upon  securing  an  order  the  agreement 
marked  *  Exhibit  A'  in  the  brief  is  signed  by 
the  agent  and  turned  over  to  the  party  giving 
the  order,  and  a  duplicate  forwarded  to  the 
company  at  Chicago.  When  the  portrait  or- 
dered is  ready  for  delivery,  a  notification,  as 
appears  by  Exhibit  B,  is  sent  to  the  person 
who  had  ordered  same,  and  ihe  agent  of 
the  company  delivers  the  portrait  at  the  time 
therein  named,  in  a  frame,  which  the  party 
can  purchase  if  he  sees  fit.  The  portraits  and 
frames  are  shipped  from  Chicago  to  the  place 
where  they  are  to  be  delivered,  consigned  to 
the  Chicago  Portrait  Company,  and  are  re- 
ceived and  receipted  for  by  the  agent  of  the 
company.  The  defendant, C.  E.  Coop  was  de- 
livering portraits  in  frames  on  the  5th  day 
of  May,  1897,  in  ihe  town  of  North,  county 
of  Orangeburg,  state  aforesaid,  in  pursuance 
of  the  agreement  and  notification  above  set 
forth,  when  he  was  arrested,  tried  and  con- 
victed for  not  complying  with  the  act  of  1893, 
in  reference  to  hawkers  and  peddlers." 
Exhibit  A  is  as  follows: 

Crayon,  $1.98,  unframed.  Pastel,  $8.96. 
unframed.  Chicago  Portrait  Company,  241- 
247  South  Jeffer.sou  Street,  Chicago.  PortraiU 
made  in  oil,  India  ink,  watercolor,  and  pastel. 
We  manufacture  all  the  latest  designs  and 
everything  in  the  line  of  frames  which  the  trade 
demands.  On  or  about  May  2,  1897,  we  agree 
to  deliver  to  the  holder  of  this  ticket  a  finely 
finished  pastel  portrait,  16x20,  same  as  shown 
by  our  salesman.  The  purchaser  agrees  to 
pay  $1.98  for  the  portrait  when  delivered.  We 
do  not  compel  you  to  buy  a  frame  from  us,but 
owing  to  the  delicate  nature  of  the  work,  all 
portraits  are  delivered  in  appropriate  frames, 
which  our  patrons  may  buy.  if  they  desire,  at 
wholesale  prices.  Elegant  patterns,  that  retail 
from  $4.00  to  $8.00  we  furnish  from  $1.25  tu 
$2.90.  Remember  we  do  not  insist  on  your 
buying  frames  from  us.  but  we  think  it  ad- 
visable for  you  to  be  prepared  to  purchase  in 
case  we  make  you  prices  from  one  third  to  one 
half  the  usual  retail  prices.  Please  remember 
the  date  of  delivery,  and  have  the  money 
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ready,  as  our  delivery  man  can  make  but  one 
call  to  collect  charges  for  same.  Please  be 
at  home,  or  leave  the  money  with  nearest 
neighbor. 

[Signed]  J.  S.  Jewell,  Advertising  Solici- 
tor Chicago  Portrait  Company. 

$20  pastel  portraits  for  $8.96.  $10  crayon 
portraits  for  $1.98.     Groups  exua. 

Exhibit  B  is  as  follows: 

Chicago,  111. ,  1897. 

Your  order  for  a  life-size  portrait  has  been 
finished,  and  will  be  delivered  at  your  resi- 
dence on  or  about to ,  1897.     Crayon, 

16x20,  $1.98  each.  Pastel,  16x20,  $8.96  each. 
Please  be  prepared  to  receive  the  same,  as  de- 
livery man  will  have  only  a  few  hours  in  your 
city.  Remember  our  delivery  man  will  show 
you  a  fine  selection  of  frames,  and  if  you  de- 
sire you  can  purchase  one  at  wholesale  prices. 
Elegant  patterns  that  retail  from  $8  to  $8.00 
we  will  furnish  from  $1.25  to  $2.90.  It  will 
be  to  your  interest  to  be  prepared  to  purchase. 
Please  do  not  be  uneasy  if  we  are  late,  as  we 
are  sometimes  delayed  owing  to  bad  weather, 
etc.  If  you  have  moved,  or  will  not  be  at 
home  on  the  above  date,  please  leave  the 
money  with  your  nearest  neighbor,  and  drop  a 
card  m  your  postofflce  addressed  to  our  deliv- 
ery man,  and  tell  him  where  you  have  moved, 
or  where  you  have  left  the  money  for  your 
picture. 

Yours,  respectfully, 

J.  L.  Walkup,  Delivery  Man. 

For  further  information  address  Jewell  S. 
Jewell,  State  Manager,  Columbia,  S.  C,  Chi- 
cago Portrait  Company.  Studio,  241-247, 
S.  Jefferson  St,  Chicago,  111. 

The  defendant  appealed  to  the  Circuit 
Court.  His  honor.  Judge  Buchanan,  dismissed 
the  appeal, whereupon  the  defendant  appealed 
to  this  court  upon  the  following  exceptions: 
*•(!)  Because  his  honor  erred  in  overruling  the 
defendant's  exceptions  and  grounds  of  appeal 
from  the  ruling  of  and  judgment  of  the  mag- 
istrate herein.  (2)  Because  his  honor  erred  in 
not  holding,  as  he  was  requested  todo,tbat  the 
defendant  was  not  a  hawker  and  peddler  of 
whom  a  license  was  required  under  the  pro- 
visions of  the  said  act.  (8)  Because  his  honor 
erred  in  not  holding,  as  he  was  requested  to 
do,  that  said  hawkers'  and  peddlers'  act  is  un- 
constitutional in  so  far  as  it  relates  to  the  de- 
fendant for  making  the  sales  of  pictures  and 
frames  in  this  case  or  in  similar  cases,  and  in 
conflict  with  article  1,  §  8.  and  art.  14,  ^1,  of 
the  Constitution  of  the  United  States." 

The  statute  under  which  the  appellant  was 
convicted  has  been  construed  by  this  court  in 
the  recent  decisions  of  State  v.  Moorehead,  48 
S.  C.  211.  26  L.  R.  A.  585,  and  Alexander 
Bros.  V  GreefiviUe  County,  49  S.  C.  527.  In 
those  cases  it  was  decided  that  a  person  en- 
gaged in  the  sale  of  articles  by  sample  does 
not  become  amenable  to  the  statute  against 
hawkers  and  peddlers,  who  does  not  make  it 
his  practice,  but  occasionally  sells  the  sample 
which  he  is  then  carrying  around.  The  reason 
for  this  rule  is  because  the  sale  of  the  sample  is 
merely  incidental  to  the  regular  employment 
of  selling  by  sample  for  future  delivery.     Was 
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the  sale  of  the  picture  frame  a  mere  iocident 
to  the  business  in  which  the  appellant  was 
refifularly  engaged?  It  is  not  contended  by 
the  state  that  the  sale  and  delivery  of  the  por- 
traits for  which  orders  had  been  previously 
given  was  in  violation  of  the  hawkers'  and 
peddlers'  act,  but  that  it  was  unlawful  to  sell 
the  frames.  The  portraits  and  frames  are 
shipped  to  the  agent  at  the  same  time,  and  the 
portraits  are  delivered  in  frames,  which  the 
party  is  not  compelled  to  purchase,  but  may 
do  so  if  he  sees  fit.  A  portrait  is  not  complete 
without  a  frame,  and  the  frame  may  be  prop- 
erly regarded  as  a  part  of  or  incidental  to  the 
picture.  If  the  person  to  whom  the  portrait 
was  delivered  did  not  purchase  the  frame  in 
which  it  was  then  placed,  he  would  very 
likely  purchase  a  frame  elsewhere.  It  does 
not  appear  that  the  agent  sells  the  frame  to 
any  except  those  who  had  given  orders  for 
the  portraits,  nor  that  he  goes  to  any  place  to 
sell  the  frames  except  where  be  is  required  to 
go  to  deliver  the  portraits.  The  person  or- 
dering the  portrait  knows  then  that  it  will  be 
delivered  in  a  frame,  and  that  he  will  have 
an  opportunity  of  purchasing  it  at  that  time. 
The  tendency  of  these  negotiations  is  to  lead 
to  a  sale  offtbe  frame  at  the  wholesale  price, 
when  the  portrait  is  delivered.  This  case  does 
not  fall  either  within  the  letter  or  the  spirit 
of  the  statute  against  hawkers  and  peddlers, 
and,  even  if  the  statute  could  be  construed  as 
intending  to  embrace  a  case  like  this,  it  would 
be  unconstitutional  on  the  ground  of  interfer- 
ence with  interstate  commerce.  This  court  does 
not  undertake  to  say  that  the  agent  might  not 
have  sold  the  frames  in  such  a  manner  as  to 
have  violated  the  said  statute,  but  the  lan- 
guage herein  used  must  be  construed  as  appli- 
cable alone  to  the  facts  of  this  case,  which 
show  tbat  the  sale  of  the  frames  was  a  mere 
incident  to  the  regular  employment  of  the 
agent.  But  it  is  also  conclusive  of  this  case 
that  it  was  a  part  of  the  obligation  of  the  con- 
tract tbat  the  party  selling  the  picture  would 
deliver  it  in  the  frame,  with  the  right  of  the 
person  to  whom  it  was  delivered  to  purchase 
the  frame  if  he  so  desired. 

It  is  the  judgment  of  this  court  that  the  judg- 
ment of  the  Circuit  Court  he  re  vented ,  and  that 
the  circuit  court  order  a  new  trial. 

Jones,  J.,  dissenting: 

I  dissent.  The  defendant,  under  the  facts  in  this 
case,  so  far  as  concerns  the  picture  frames,  was 
a  hawker  or  peddler,  within  §  294  of  the 
Criminal  Statutes  of  1893.  Tbe  snle  of  the 
picture  frames  was  not  exceptional,  or  occa- 
sional merely, but  was  within  tbe  general  scope 
and  purpose  of  defendant's  business.  It  was 
a  part  of  defendant's  avocation  to  sell  a  picture 
frame  to  any  and  every  customer  who  had  given 
an  order  for  a  portrait.  Therefore  the  rule  in 
State  V.  Moorehead,  42  S  C.  211 .  26  L.  R.  A.  585, 
and  Alexander  Bros.  y.  Greenville  County,  49  S. 
C.  527,  has  no  application  here.  These  picture 
frames  were  notsold  by  sample  or  pursuant  to  an 
order  solicited,  but  were  carried  about  from 
place  to  place  within  this  state,  and  sold,  or  of- 
lered  for  sale,  for  a  price  separate  and  distinct 
from  the  price  of  the  portrait  ordered.  Tbe  fact 
that  the  frame  was  convenient  for  the  use,  pro- 
tection, and  enjoyment  of  the  portrait  can 
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make  no  sort  of  difference  in  determining 
the  question  whether  "picture  frames"  come 
within  the  definition  of  goods,  wares,  and 
merchandise,  and  whether  the  sale  of  such 
goods  by  an  itinerant,  carrying  them  from 
place  to  place  for  such  purpose,  constitutes 
hawking  and  peddling.  Nor  do  I  think 
the  act  in  question  unconstitutional  as  inter- 
fering with  interstate  commerce.  The  act  does 
not  discriminate  against  the  citizens  and  prod- 
ucts of  another  state.  Without  elaborating,!  re- 
fer to  Bovoe  Maeh,  Co.  v.  Cage,  100  U.  8.  67«. 
25  L.  ed.  754;  Ficklen  v.  Shelby  County  Taxing 
Dist.  145  U.  S.  1,  36  L.  ed.  601,  4  Inter6.Com. 
Rep.  79;  State  v.  Emert,  103  Mo.  241,  llL.R. 
A.  219,  8  Inters.  Com.  Rep.  527;  note  to  Peo- 
ple V.  Wemple  (N.  Y.)  27  Am.  St.  Rep.  562, 
563  (181  N.  Y.  64);  note  in  Be  Spain,  14  L.  R, 
A.  97  (47  Fed.  Rep.  208). 


Town  of  CHESTERFIELD,  Appt, 

V. 

W.  N.  RATLIFF<f<  a/..  Bespts. 
( 8.  C ) 

1.  Evidence' that  persons  ehari^ed  with 
shootinfif  firearms  without  reasonable 
excuse  witbfn  the  corporate  limits  of  a  town 
shot  at  a  rabbitt  in  the  oom  patoh  of  one  of 
tbtfm,  who  had  sutfered  from  tbe  depredations  of 
rabbits  in  his  garden,  is  admlwlble  as  tending  to 
show  a  reasonable  excuse  for  tbe  shootlnff. 

8.  The  reasonableness  of  an  excuse  fbr 
shootings  firearms  within  the  limits  of  a 
municipality  is  a  question  of  fact  for  the  jury, 
and  not  for  the  court. 

(July  7, 1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for  Ches- 
terfield County  reversing  proceedings  of  tbe 
town  council  finding  defendants  guilty  of  vio- 
latioG:  a  town  ordinance  forbidding  tbe  shoot- 
ing of  firearms  within  tbe  corporate  limits. 
Affirmed. 

The  fscts  are  stated  in  the  opinion. 

Mr.  £.  J.  Kennedy  for  appellant. 

Messrs,  Stevenson  ft  Matheson  for  re- 
spondents. 

Mclver,  Ch.  J.,  c\|3livered  the  opinion  of 
the  court; 

The  defendants  were  prosecuted  before  the 
town  council  of  Chesterfield  for  the  violation  of 
an  ordinance  of  said  town  forbidding  tbe  shoot- 
ing of  Ore  arms  anywhere  within  the  corporate 
limits  of  the  town  without  a  reasonable  excuse 
for  doing  so.  Upon  their  trial  they  demanded 
a  jury,  which  was  accorded  to  them.  Evi- 
dence was  offered  on  the  part  of  the  prosecu- 
tion tending  to  show  that  the  defendants  had 
fired,  one  a  pistol,  and  the  other  an  ordinary 
shotgun,  within  the  corporate  limits  of  the 
town;  but  when  the  defendants  offered  testi- 
mony tending  to  show  that  they  had  shot  a 

Note.— For  ncKliaence  in  respect  to  guns  and 
similar  dangerous  agencies   irrespective  of   any 
statute  or  ordinance,  oeewiU  to  Cbaddock  v.  Plum- 
I  mer  (Mich.)  14  L.  R.  A.  675. 
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rabbit  in  a  corn  patch  of  ooe  of  the  defend- 
ants, who  had  suffered  from  the  depredatiooB 
of  rabbits  in  his  garden,  such  testimony  was 
objected  to,  and  ruled  to  be  incompetent. 
"After  argument  of  counsel  and  the  charge  of 
the  court,  the  jury  brought  in  a  verdict  against 
the  defendants  as  follows:  'We  find  the  de- 
fendants, W.  N.  Ratliff  and  D.  H.  Laney 
[guilty]  of  shooting  firearms  in  the  corporate 
limits  in  the  town  of  Chesterfield/— the  same 
being  the  form  prescribed  by  the  intendant,  the 
form  of  which  appears  in  the  reports  of  the 
town  council:  whereupon  the  court  sentenced 
each  of  the  defendants  to  pay  a  fine  of  $10 
or  be  imprisoned  in  the  county  jail  for 
ten  days."  The  defendants  appealed  upon 
numerous  grounds  to  the  circuit  court,  where 
the  appeal  was  heard  by  his  honor,  Judge 
Klugh,  who  reversed  the  judgment  of  the  court 
below  upon  two  grounds:  (1)  Error  in  ruling 
out  the  testimony  offered  by  defendants  for  the 
purpose  of  showing  that  they  had  a  reasonable 
excuse  for  shooting;  (2)  for  error  in  charging 
upon  the  facts.  From  this  judgment  the  town 
council  appeals  upon  numerous  grounds, 
which  in  various  forms  impute  error  to  the 
circuit  judge  in  reversing  the  judgment  of 
the  town  council  upon  the  two  cfrounds  above 
stated.  We  shall  therefore  confine  our  atten- 
tion to  the  inquiry  whether  Judge  Klugh  erred 
in  reversing  the  judgment  of  the  town  council 
upon  the  two  grounds  stated. 

The  ordinance  which  the  defendants  were 
charged  with  violating  reads  as  follows:  '*Be 
it  ordained  by  the  town  council  of  Chesterfield 
that  any  person  who  shall  shoot  any  firearms 
anywhere  within  the  corporate  limits  of  the 
town,  without  a  reasonable  excuse  for  doing 
so,  shall  be  fined  not  less  than  one  or  more 
than  ten  dollars,  or  be  imprisoned  not  less  than 
one  or  more  than  ten  days."  So  that  the  of- 
fense denounced  by  the  ordinance  consists,  not 
merely  in  shooting  firearms  within  the  corpo- 
rate limits  of  the  town,  but  in  doing  so  "with- 
out a  reasonable  excuse."  Hence  it  is  appa- 
rent that  when  one  is  prosecuted  for  a  viola- 
tion of  this  ordinance  it  must  appear,  not  only 
that  the  accused  fired  a  pistol,  gun,  or  some 
other  species  of  firearms  within  the  corporate 


limits,  but  also  that  be  did  so  without  reason- 
able excuse:  or  at  least,  if  he  can  show  that  he 
had  a  reasonable  excuse  for  shooting,  that 
would  be  a  good  defense.  Hence  it  was  clearly 
competent  for  the  defendants  to  introduce  any 
testimony  tending  to  show  that  the  shooting 
was  not  done  wantonly,  but  for  a  reason  that 
the  jury  might  regard  a  good  excuse.  When, 
therefore,  the  defendants  offered  testimony 
tending  to  show  that  it  was  customary  for  per- 
sons "  to  shoot  cats,  rabbits,  birds,  and  other 
wild  animals  in  the  corporate  limits  of  the 
town  of  Chesterfield,"  such  testimony  was 
competent  as  a  {circumstance  going  to  show 
that  it  was  regarded  as  a  reasonable  excuse  to 
do  so.  And  certainly,  when  testimony  was  of- 
fered to  show  that  defendant  Laney  had  a 
garden  upon  whiph  the  rabbits  had  been  dep- 
redating, such  testimony  was  competent  as 
tending  to  show  that  there  was  a  reasonable  ex- 
cuse for  the  shooting  with  which  the  defend- 
ants were  charged.  It  is  clear,  therefore,  that 
there  was  no  error  in  the  first  ground  upon 
which  the  circuit  judge  based  his  judgment 
reversing  the  judgment  of  the  town  council. 

So,  too,  we  agree  with  the  circuit  judge  as 
to  the  second  ground.  Whether  there  was  a 
reasonable  excuse  for  the  shootingfwas  clearly 
a  question  of  fact  for  the  jury,  and  not  for 
the  court,  to  determine.  It  involved  two  in- 
quiries: First,  What  was  the  excuse  relied  on? 
and,  second.  Was  such  excuse  reasonable? 
The  ordinance  did  not  pretend  to  define  what 
should  be  a  reasonble  excuse,  nor  is  there  any 
law  which  defines  those  terms,  so  far  as  we  are 
informed.  It  must,  therefore,  necessarily  be 
left  for  the  jury  to  determine,  under  all  the 
circumstances  of  each,  what  was  the  excuse  of- 
fered, and  whether  such  excuse  was  reason- 
able. If  any  authority  be  needed  to  sustain 
what  seems  to  us  to  be  so  plain  a  proposition,  it 
may  be  found  in  the  cases  cited  in  respond- 
ents' argument,  to  which  we  will  add  a  case 
of  our  own  which  clearly  sustains  the  same 
doctrine,— AYafe  v.  Halhcock,  20  S.  C.  419,  47 
Am.  Rpp.  842. 

The  judgment  of  tfiis  court  is  that  the  judg- 
ment of  the  Circuit  Court  he  affirmed. 
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*1.  AcqnaintaAces  of  a  person  whose 
sanity  Is  the  subject  of  Judicial  in- 
quiry* when  able  to  instance  expressions  or 
acts  of  sanity  or  insanity,  thoufrh  not  experts, 
may  give  their  opinions  as  to  the  sanity  or  in- 
sanity of  such  person. 

8.  A  decree  of  divorce  Rranted  without  Ju- 
risdiction of  the  subject-matter  or  of  the  person, 
or  without  any  cause  for  divorce  stated,  and 
without  proof,  is  absolutely  void. 

*Head notes  by  Zans.  Ch.  J. 


NOTB.— As  to  validity  of  leerlslattve  divorces,  see 
Junes  V.  Jones  (Ala.)  16  L.  R.  /k.  05.  and  note. 
41  L.  R.  A. 


I  8.  The  act  of  the  lefrislatare  of  the  terri- 
tory of  Utah  of  March  6, 185S.  so  far  as  it  pur- 
ported to  confer  greneral  common- law  and 
chancery  Jurisdiction  on  probate  courts,  was 
absolutely  void. 

4.  A  decree  rendered  against  a  defend- 
ant, without  Jurisdiction  of  the  subject- 
matter  of  I  he  suit,  or  of  the  person,  or  without 
any  cause  of  action  stated  in  a  petition  or  com- 
plaint, and  without  proof,  cannot  be  validated 
or  confirmed  by  subsequent  ieflrislative  enact- 
ment. 

6.  If  the  law  purporting  to  confer  Ju- 
risdiction on  the  court  to  try  a  case  is  Yoid, 
no  intendment  of  law  or  presumption  of  fact 
can  be  made  In  favor  of  its  Jurisdiction. 

6.  If  the  court  has  Jurisdiction  of  the 
subject-matter  of  the  suit  and  of  the  per- 
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son  of  the  defeDdant,  and  omits  some  esBenttel 
step  which  the  legislature  had  the  right  to  dis- 
pense with,  aod  reDdera  judirmeiit  against  him, 
the  legislature  may  validate  the  Judgment. 

7.  The  lawmaWng  power  cannot  vali- 
date void  Judffments. 

8.  The  alllnnanee  of  a  void  decree*  nine 
years  after  it  was  rendered,  as  claimed  by  de- 
fendant, would  be  an  exercise  of  Judicial  power 
by  Congress  in  granting  a  decree,— a  power  it 
does  not  possess,  and  which  it  has  never  at^ 
tempted  to  exercise. 

9.  The  legrislature  cannot  yrant  a  di- 
vorce at  the  instance  of  the  party  at  fault, 
without  the  oonsent  of  the  party  not  at  fault. 

10.  A  divorce  cannot'  be  lawfUly 
fl^ranted  except  for  sufficient  cause,  and  with- 
out  notice  to  the  party  complained  of,  or  appear- 
ance, and  such  a  proceeding  is  Judicial  in  its 
nature. 

11.  An  estoppel  cannot  be  based  on  a  void 
deoree. 

(June  27, 1808.) 

APPEAL  by  Theodore  E.  Christensen,  guar- 
dian, etc.,  of  Hannah  ChristeDseo,  from 
an  order  of  the  District  Court  for  8anpete 
County  denying  her  petiiion  to  be  awarded 
rights  in  the  decedent's  estate  as  his  widow. 
Berened. 

The  facts  are  stated  in  the  opinion. 

Meurs.  W.  D.  Liwin^ston  and  l[oyle» 
Zane.  ft  Co8tiMn»  for  appellant: 

The  statute  conferring  jurisdiction  in  divorce 
cases  on  the  probate  court  was  absolutely 
Yoid,  because  contrary  to  the  organic  act,  $i  9 
of  the  organic  act  (Laws  lb88,  vol.  1,  p.  44). 
gave  common  law  and  chancery  jurisdiction 
to  the  district  courts. 

FerrU  v.  Higley,  20  Wall.  875.  22  L.  ed. 
383;  Oareia  y  Ferea  v.  Barela,  5  N.  M.  458,  (5 
N.  M.  239. 

Matters  of  divorce  in  this  country  belong 
to  the  general  chancery  jurisdiction. 

Stebbim  v.  Anthony,  5  Colo.  848. 

The  Poland  Bill,  ^  8.  p.  104,  1  Comp.  Laws 
1888,  is  a  curative  act,  and  is  to  be  governed 
by  the  principles  of  law  applicable  to  such  acts. 

The  decree,  being  absolutely  void  for  want 
of  jurisdiction,  could  not  be  validated  and  con- 
firmed by  act  of  Congress. 

This  court  has  recognized  marriage  as  con- 
ferring rights. 

Higbee  v.  Iligbee,  4  Utah,  19;  Holmes  v. 
Holmes,  4  Barb.  2b5. 

It  has  denied  judicial  authority  to  the  legis- 
lature in  Be  Handley,  15  Utah,  212. 

This  principle  precludes  a  legislature  from 
making  a  void  decree  valid. 

Butheriand,  Stat.  Constr.  ^  484;  Cooley, 
Const.  Lim.  p.  8S3;  note  to  Htftte  v.  Torimes 
(Minn.)  37  Am.  Rep.  897:  Ptyor  v.  Downey,  50 
Cal.  888,  19  Am.  Rep.  656;  Roche  v.  Waters,  72 
Md.  264,  7  L.  R.  A.  h'^iWillis  v.  Hodson,  79 
Md.  827;  Qreenonghv,  Greenovgh.  11  Pa.  489, 
51  Am.  Dec.  567;  RiehardM  v.  Rote,  68  Pa. 
248;  Nelson  v.  Rovntree.  23  Wis.  870;  McDaniel 
V.  OarreU,  19  111.  228,  68  Am.  Dec.  587;  YenU 
man  v.  Day,  79 Ky.  li^Q;  Maxwell  v.  Ooetschius, 

40  14.  J.  L.  883,  29  Am.  Elep.  242. 

Messrs.  Reid  ft  Cherry  and  Rawlins. 
Thurman*  Hnrd«  Sb  Wedg^wood  for  re- 
spondent. 

41  L.  R.  A. 


Zane»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  record  in  this  case  that 
Hermon  J.  Christensen,  late  of  the  city  of 
Manti,  in  the  county  of  Banpete,  in  the  state 
of  Utah,  died  intestate  on  June  26.  1897.  the 
owner  of  real  and  personal  property  valued  at 
$77,571.96;  that  three  children  by  Hannah 
Christensen,  his  first  wife,  and  two  children 
by  his  last  alleged  lawful  wife,  Petrea  Boren- 
son  Christensen.  from  whom  he  was  divorced, 
after  their  birth,  survived  him;  that  after 
Luther  T.  Tuttle  had  been  appointed  adminis- 
trator of  the  intestate's  estate,  and  had  filed  an 
inventory  thereof  in  the  probate  court  of  said 
county,  Hannah  Christensen.  by  her  guardian, 
Theodore  £.  Christensen,  filed  her  petition,  as 
the  intestate's  widow,  for  an  allowance  from 
his  estate.  It  also  appears  that  the  adminis- 
trator of  the  intestate  answered  the  petition 
admitting  the  marriage,  but  alleging  a  divorce 
on  December  5,  1854,  by  a  decree  of  the  pro- 
bate court  of  i^an{>ete  county,  and  that  peti- 
tioner afterwards  '  intermarried  with  John 
Haihaway,  and  that  she  was  therefore  estopped 
from  claiming  she  was  the  widow  of  the  de- 
cedent. It  further  appears  that  the  district 
court,  sitting  for  the  disposition  of  probate 
business,  after  hearing  the  evidence  offered  by 
both  sides,  without  making  findings,  entered 
an  order  denying  the  prayer  of  the  petitioner. 
From  this  order  the  petitioner,  by  her  guar- 
dian, has  appealed  to  this  court. 

These  alleged  facts  present  for  our  decision 
the  question,  Was  petitioner  the  lawful  wife 
of  the  intestate  at  the  time  of  his  death,  and 
as  his  widow  is  she  entitled  to  an  interest  in 
his  estate?  The  determination  of  that  ques- 
tion requires  us  to  decide  upon  the  validity  of 
the  alleged  decree;  and.  if  we  shall  find  the 
decree  to  be  void,  to  decide  whether  her  con- 
duct estops  her  from  obtaining  the  rights  of  a 
widow.  An  issue  as  to  petitioner's  sanity  was 
also  raised  on  the  trial.  Insanity,  if  found, 
would  appear  to  be  more  pertinent  to  the  ques- 
tion of  estoppel,  but  we  tbinli  it  should  have 
a  bearing  upon  the  decision  of  the  other  ques- 
tion. Therefore  we  will  first  consider  the  evi- 
dence upon  that  issue. 

It  appears  from  the  evidence  in  the  record 
that  the  petitioner  and  the  intestate  were  mar- 
ried in  the  Kingdom  of  Denmark  about  1848; 
that  three  sons  were  born  to  them  there;  that 
a  daughter  was  born  to  them  upon  the  plains. 

Mrs.  Snow,  an  old  resident  of  Manti,  who 
knew  them  in  Copenhagen,  and  emigrated  to 
Utah  in  the  same  company,  testified,  in  sub- 
stance, that  Hannah  Christensen  had  great 
trouble  because  her  husband,  after  they  reached 
this  country,  always  wanted  to  get  rid  of  her 
and  take  the  children  from  her,  and  was  al- 
ways looking  after  other  women;  that  he  took 
up  with  a  girl  by  the  name  of  Elizabeth,  while 
crossing  the  plains,  whom  he  married  at 
Springville,  Utah,  on  the  way  to  Manti.  Wit- 
ness knew  the  petitioner  was  left  behind  at 
Salt  Lake  City;  that  she  followed  out  to  the 
Jordan  river,  and  her  husband  took  her  back; 
that  she  knew  them  afterwards  in  Manti;  that 
her  troubles  appeared  to  unhinge  her  mind; 
that  she  had  a  great  deal  of  trouble,  and  had 
queer  ways;  that  there  always  appeared  to  be 
something  on  her  mind  vexing  her,  caused  by 
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her  husband's  aclions;  that  petitioner's  peculiar 
actions  indicated  her  mind  was  affected;  that 
her  mental  condition  has  appeared  belter  since 
the  death  of  her  husband. 

£lsie  C.  Dungaar  also  testified,  in  substance, 
that  she  came  across  the  plains  in  the  same 
company  with  Hermon  J.  Christensen  and 
Hannah,  his  wife.  Their  first  stop  was  at 
Salt  Lake  City.  Remembered  the  time  when 
Hermon  tried  to  get  rid  of  his  wife.  He  put 
her  away.  She  wanted  to  come  with  him  and 
the  children.  When  the  company  left,  she 
went  out  in  the  night  to  the  camp.  They  had 
three  little  boys,  and  a  little  baby,  Sarah,  born 
on  the  plains.  The  petitioner  followed  out  to 
the  camp,  and  her  husband  and  another  man 
took  her  back  to  Salt  Lake  City,  because  he 
did  not  want  lo  take  her  with.  him.  He  took 
the  boys,  and  left  the  baby  with  her  mother. 
He  had  a  woman  with  him,  who  was  the  first 
one  he  married  afterwards.  The  petitioner 
afterwards  followed  her  husband.  She  was 
troubled  after  she  reached,  Manti  because  her 
husband  had  put  her  away,  and  she  was 
flighty, — wrong  in  her  mind.  She  could  work 
a  little.  She  had  no  place  to  go  to.  She  re- 
mained in  Manti  many  years,  and  lived  at  wit- 
ness's home  part  of  the  time.  After  her  sons 
grew  up,  they  built  her  a  small  house.  After- 
wards sbe  was  moved  to  Gunnison,  a  neigh- 
boring town,  for  a  lime.  She  traveled  around 
the  streets  night  and  day.  She  came  to  wit- 
ness's house  ^many  times,  and  would  sleep 
there.  She  was  running  around  like  an  irre- 
sponsible person.    Sbe  had  no  home  there. 

Theodore  Christensen  testified,  in  substance, 
that  he  was  the  second  son  of  petitioner  and 
intestate.  The  eldest  son  was  dead.  Witness 
was  born  in  the  Kingdom  of  Denmark,  in 
1^45,  and  came  with  his  parents  to  Utah,  in 
1858,  and  remembered  the  trouble  when  his 
mother  was  left  behind,  and  the  children  were 
brought  to  Manti.  Remembered  her  follow- 
ing out  to  the  camp  when  they  left  Salt  Lake, 
and  how  sbe  hung  on  to  the  wagon,  and  tried 
to  come  with  the  children.  Remembered  all 
that.  *'At  that  time,  after  the  trouble  began, 
my  mother's  mind  failed  her.  It  became  very 
weak.  Sbe  appeared  to  be  losing  ber  reason. 
Witness  noticed  the  change  even  as  a  boy. 
His  mother  followed  them  to  Manti,  a  few 
months  after  she  was  left  behind.  When 
she  got  there  she  was  not  allowed  to  see  her 
children.  She  came  to  the  house,  and  to 
the  windows,  and  was  screaming  and  cry- 
ing, and  we  children  wanted  to  get  out  to 
her,  and  were  not  allowed  to.  Quilts  were 
put  up  to  the  windows,  .and  some  woman 
came,  and  said  'For  God's  sake,  let  her  see 
her  children.'  After  that  she  would  come 
every  little  while  to  see  us,  but  was  not  allowed 
to  stay.  Sbe  appeared  to  be  out  of  ber  right 
mind.  Recently  ber  mental  condition  has  im- 
proved." The  children  on  the  streets  called 
her  "Crazy  Hannah"  (witness objected  to  that). 
At  times  she  would  talk  rationally,  and  at 
other  times  she  appeared  crazy.  Witness's 
father  brought  another  woman  with  him 
to  Manti.  Did  not  know  why  his  mother 
was  left  behind  and  deserted.  When  witness 
grew  up  he  built  a  little  house  for  her,  and 
his  mother  and  Sarah  lived  there  until  she 
moved  to  Gunnison.  We  boys  took  care  of 
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her  after  we  grew  up.  She  has  wandered 
around  a  good  deal. 

Titus  Christensen.  the  third  son,  testified,  in 
substance,  that  he  was  two  years  old  when  his 
father  and  mother  reached  Salt  Lake  City,  and 
can  remember  as  far  back  as  1860.  Witness 
remembered  that  he  liked  to  go  and  see  his 
mother,  but  his  father  would  object  That 
his  mother  talked  about  his  father  a  great  deal, 
and  appeared  to  be  confused  and  bothered. 
After  witness-got  old  enough,  he  thought  she 
was  deranged.  She  said  wild  things.  Sbe 
treated  witness  well,  but  she  would  talk  to 
herself  about  reformation .  Was  troubled  about 
the  way  father  was  doing.  After  witness 
grew  up.  people  told  them  they  ought  to  have 
a  guardian  appointed  for  her. 

Witness  Luke  testified,  in  substance,  that 
he  had  known  petitioner  since  1854.  That 
his  wife  bad  employed  her  to  wash  for  her. 
Sometimes  she  woula  talk  reasonably,  and  at 
other  times  her  mind  appeared  to  be  unbal- 
anced. That  was  his  deliberate  judgment. 
When  the  name  of  her  husband  was  mentioned, 
or  her  children  were  spoken  of,  she  would  fall 
all  to  pieces.  Sbe  would  say  Hermon  was  a 
villain.  Had  robbed  her  of  her  children. 
Witness  would  try  to  pacifv  her,  but  it  did  no 
good.  Some  people  called  her  '*Crazy  Han- 
nah."   Sbe  was  treated  like  a  crazy  person. 

Sarah  Martin  testified,  in  substance,  that  she 
was  the  daughter  of  petitioner  and  intestate, 
and  was  born  on  tbe  plains.  Could  remember 
living  with  her  mother  as  a  child.  She  made 
pictures  on  the  walls,  and  said  that  was  wit- 
ness's father.  Sometimes  she  would  8ay  tbe 
devil  was  after  bim  with  big  sticks.  She  would 
run  out  at  all  hours  of  the  night  screaming, 
and  witness  would  lie  in  bed,  when  a  little 
girl,  also  screaming.  *'Her  mental  condi- 
tion has  continued  the  same  until  tbe  pres- 
ent, except  of  late  years  sbe  has  been  more 
calm,  but  she  still  makes  the  pictures  on  the 
walls,  and  thinks  they  are  tr^ying  to  murder 
her."  Whenever  she  would  talk  about  wit- 
ness's father,  she  would  go  into  a  frenzy. 
Witness  and  her  mother  lived  for  a  while  in  an 
old  cellar.  Her  mother  broke  pictures  once, 
and  set  the  house  on  fire  at  another  time,  and 
partially  burned  it.  Sbe  said  something 
bothered  her;  that  she  could  hear  it  all  the 
time,  but  she  could  not  tell  what.  It  was  re- 
ported that  Hathaway  was  a  deserter  from 
Johnson's  army,  and  drifted  to  Manti, and  her 
mother  was  a  poor  demented  woman  running 
around,  and  that  be  took  advantage  of  her. 

In  substance,  such  was  the  testimony  of  tbe 
witnesses  who  knew  the  petitioner  longest  and 
most  intimately.  Other  witnesses  who  saw 
petitioner  occasionally,  and  whose  acquaint- 
ance was  not  so  intfmale.  did  not  think  she 
was  insane.  Some  of  them,  however,  who 
had  talked  with  ber,  testified  that,  when  her 
husband's  name  would  be  mentioned,  she 
would  become  agitated  and  greatly  excited. 

Tbe  opinions  of  witnesses  not  competent  as 
experts,  and  not  intimately  acquainted  with 
persons  whose  sanity  is  the  subject  of  investi- 
gation, unless  they  have  closely  observed  their 
appearance  and  expressions,  are  worth  but  lit- 
tle: while  the  opinions  of  intimate  acquaint- 
ances who  have  been  close  observers  of  their 
conduct,  though  not  competent   as  experts. 


1898. 


In  the  Mattbr  of  Chbibtbnbbn. 


607 


when  they  can  instanoe  acts  iodicatiDg  mental 
derangement,  are  often  most  reliable  and  more 
valuable  than  professional  experts,  who  have 
not  had  the  benefit  of  such  intimate  acquaint- 
ance. It  must  be  conceded  that  the  treatment 
of  this  woman,  and  the  wrongs  and  hardships 
she  endured,  were  well  calcalated  to  agitate 
her  feelings,  and  arouse  her  emotional  nature, 
becloud  her  reason,  and  to  impair  and  unsettle 
her  mental  balance  and  equilibrium.  One 
witness,  who  had  known  her  in  Denmark, 
after  speaking  of  her  troubles  on  the  plains,  at 
Salt  Lake,  and  Manti,  said  in  her  Judgment, 
"They  unhinged  her  mind."  Another  said, 
''Her  mind  became  unbalanced."  Another 
said  that  "she  talked  queer, — not  like  others  in 
similar  trouble;  that  the  was  fliehty,  and  her 
mind  was  wrong."    Another  said  she  was  re- 

farded  as  crazy;  that  she  was  called  "Crazy 
[annah."  Her  daughter  said  she  would  get 
out  of  bed  at  night,  and  go  screaming  into  the 
street;  that  she  covered  the  walls  of  her  house 
with  pictures,  and  called  some  of  them  devils 
with  b\^  sticks  after  her  husband;  that  she 
broke  pictures  on  one  occasion,  and  set  her 
house  on  fire  on  another,  saying  they  bothered 
her;  that  she  was  tired  of  living  there;  that 
she  could  hear  them  all  the  time,  but  she  did 
not  know  what. 

Such  are  some  of  her  acts  and  expressions, 
detailed  by  those  who  knew  her  best.  It  would 
appear  that  her  feelings  and  her  emotional 
nature  were  subject  to  uncontrollable  excite- 
ment and  agitation,  and  that  her  mind  was 
haunted  with  delusions,  and  that,  therefore,  it 
was  not  in  its  normal  condition.  There  is  no 
evidence  tending  to  prove  that  her  mind  was 
unsound  before  her  husband  deserted  her  and 
took  another  wife,  and  forcibly  separated  her 
from  her  children.  After  she  had  been  put 
away  by  her  husband  (as  one  witness  expressed 
it),  and  she  was  left  behind,  and  bad  attempted 
to  follow  and  hold  on  to  the  wagon  in  which 
her  children  were,  and  after  she  had  been  in 
the  night  forcibly  brought  back  to  Salt  Lake 
by  her  husband  and  another  man,  and  after 
she  had  followed  her  husband  and  children 
more  than  150  miles,  to  Manti,  and  was  denied 
admission  to  the  house  where  her  children 
were,  or  the  privilege  of  seeing  them,  sbe  be- 
came incapable  of  controlling  her  feelings  and 
emotions,  and  of  exercising  her  reason T  Her 
mental  equilibrium  and  balance  was  over- 
thrown, and  a  cloud  passed  over  her  mind,  her 
life  was  blasted,  and  she  was  left  a  mere  wreck. 
There  can  be  no  doubt  that  the  case  of  this 
much  wronged  and  abused  woman  appeals 
strongly  for  remedial  justice,  and  that  she 
should  be  given  a  portion  of  her  husband's 
estate  during  the  remainder  of  her  days,  if  the 
rules  of  law  will  permit. 

The  decree  on  which  the  administrator  re- 
lies to  show  the  petitioner  was  not  the  intes- 
tate's wife,  at  the  time  of  his  death,  is  as  fol- 
lows: 

December  5,  1854. 

Probate  court  of  Sanpete  county,  in  session, 
by  a  special  call  by  his  honor.  George  Pea- 
cock, in  place  of  the  regular  term  on  the 
following  Monday,  and  proceeded  to  business. 
The  court  then  proceeded  to  investigate  the 
charge  contained  in  the  petition  presented  by 
Hammond  J,  Ckristensen  v.Hanne  Cfmsten- 
41  L.  R.  A. 


9en  for  divorce.  Polance  Eoffert  was  sworn 
as  interpreter  to  interpret  the  Danish  language. 
The  court  heard  the  testimony,  and  decided 
that  Hammond  J.  Chris tensen  be  divorced, 
and  that  he  have  control  of  three  children, 
namely,  Julius  H.  Christensen.  Theodore  Ed- 
ward, and  Titus  I.  E.  Christensen,  and  Hanne 
Christensen  to  have  F.  C.  Christensen,  aged 
eighteen  months,  until  otherwise  directed  by 
the  court,  and  the  said  Hammond  J  Christen- 
sen to  pay  all  costs  of  suit,  which  is  f  10.  Court 
adjourned. 

George  Peacock,  Probate  Judge. 

To  its  admission  in  evidence  the  petitioner, 
by  his  counsel,  objected  on  numerous  arounds, 
and  exceptions  were  taken  to  its  admission. 
The  decree  recites  that  the  court  was  in  special 
session  by  a  special  call  of  the  judge,  in  place 
of  the  regular  term,  to  convene  on  the  follow- 
ing Monday.  By  what  authority  such  special 
session  was  called  and  held  does  not  appear 
from  the  record.  The  decree  also  recites  that 
the  court  proceeded  to  investigate  the  charge 
contained  in  the  petition  presented  by  Ham- 
mond J.  Christensen  against  Hanne  Christen- 
sen for  divorce.  It  appears  from  the  transcript 
that  petitioner's  husband  was  named  Hermon 
J.  Christensen,  while  the  name  in  the  decree  is 
Hammond  J.  Christensen.  It  is  not  stated 
what  the  charge  in  the  petition  was,  or  what 
the  petition  contained,  and  there  were  no  find- 
ings made  by  the  court,  and  it  does  not  appear 
otherwise  that  there  was  any  petition  filed.  It 
is  recited  that  the  court  heard  the  testimony, 
and  decided  that  Hammond  J.  Christensen  be 
divorced  (from  whom  it  is  not  mentioned),  and 
that  he  should  have  control  of  three  children, 
naming  them,  and  that  Hanne  Christensen 
should  have  F.  C.  Christensen,  aged  eighteen 
months,  until  otherwise  ordered. 

Counsel  for  the  petitioner  insist  that  the 
foregoing  decree  is  absolutely  void  for  several 
reasons, — First,  because  the  probate  court, 
wbo  assumed  to  render  it  did  not  have  juris- 
diction of  tbe  subject  matter  of  the  suii.  An 
act  of  the  territorial  legislature  in  force  March 
6. 1852.  under  which  the  probate  court  assumed 
jurisdiction  to  enter  the  decree,  expressly  pro- 
vided that  probate  courts  shou^  have  juris- 
diction in  all  cases  of  divorce.  But  that  legis- 
lature possessed  only  such  authority  to  confer 
jurisdiction  on  those  courts  as  the  act  of  Con- 
gress known  as  the  "Organic  Act"  conferred 
upon  it.  Wbile  that  act  conferred  common- 
law  and  chancery  jurisdiction  upon  tbe  su- 
preme and  district  courts,  respectively,  it 
gave  to  the  probate  court  only  such  juris- 
diction as  its  name  indicated, ~such  as  that 
court  had  tberetofore  exercised  in  England 
and  in  tbe  United  States.  It  did  not  give 
it  general  jurisdiction  in  chancery  or  at  law, 
nor  did  it  authorize  tbe  legislature  of  tbe  ter- 
ritory to  do  so.  Divorce  causes  belong  to 
chancery  jurisdiction.  In  FerrU  v.  Higlej/,  20 
Wall.  875,  22  L.  ed.  883.  tbe  Supreme  Court  of 
the  United  Stales  held  that  the  territorial  law 
now  U)  question,  so  far  as  it  purported  to  con- 
fer general  common- law  and  chancery  juris- 
diction on  the  probate  courts,  was  absolutely 
void.  Garcia  y  Perea  v.  Barela,  6  N  M.  289, 
5  N.  M.  458;  CaatY.  Cast,  1  Utah,  112;  Highee 
V.  Highee,  4  Utah,  10.    The  authority  of  the 
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court  to  try  a  cause  aud  render  judgment  must 
be  determined  from  the  facts  alleged  as  the 
cause  of  action,  and  tbe  law  conferring  and 
limiting  its  powers.  If  the  only  law  purport- 
ing to  confer  jurisdiction  on  the  court  to  try 
the  case  is  void*  then  all  acts  of  the  court  are 
without  authority,  and  also  void.  In  such  a 
case,  no  intendment  of  law  or  presumption  of 
fact  can  be  made  in  favor  of  its  jurisdiction, 
whether  it  be  as  to  the  subject-matter  or  the 
person,  or  as  to  averment  or  proof.  Therefore 
we  must  hold  the  decree  admitted  in  evidence 
absolutely  void:  (1)  Because  the  court  had  no 
jurisdiction  to  try  a  divorce  case:  (2)  because 
there  was  no  proof  of  service  of  notice  on  the 
the  defendant:  (3)  because  it  does  not  appear 
that  any  cause  for  a  divorce,  such  as  the  law 
required,  was  stated;  and  (4)  because  it  does 
not  appear  that  any  proof  was  made  on  which 
to  grant  the  decree.  It  is  true  that  one  wit- 
ness testified  that  Hannah  Christensen  was 
present,  and  said  she  did  not  want  to  be  di- 
vorced. That  could  only  be  regarded  as  an 
objection  to  the  divorce,  not  as  an  entry  of  ap- 
pearance, even  if  she  had  been  competent  to 
enter  her  appearance.  Freem.  Judem.  (4th 
ed.)  §§  120.  128;  Galpin  v.  Page,  18  Wall.  851, 
21  L.  ed.  959.  "A  judgment  pronounced  by  a 
tribunal  having  no  authority  to  determine  the 
matter  in  issue  is  necessarily  and  incurably 
void,  and  may  l>e  shown  to  be  so  in  any  col- 
lateral or  other  proceeding  in  which  it  is  drawn 
in  question."  1  Freeman,  Judgm.  §  120; 
Brown,  Jurisdiction  of  Courts,  ^1. 

Counsel  for  the  intestate's  estate 'rely  on  the 
following  provision  of  g  8  of  an  act  of  Con- 
gress in  force  June  23.  1874.  as  follows:  "All 
judgments  and  decrees  heretofore  rendered  by 
the  probate  courts  which  have  been  executed, 
and  the  time  to  appeal  from  which  has  by  the 
existing  laws  of  said  territory  expired,  are 
hereby  validated  and  confirmed."  A  preced- 
ing clause  of  the  same  section  expressly  pro- 
vides that  * 'probate  courts,  in  their  respective 
counties,  shall  have  jurisdiction  in  the  settle- 
ments of  estates  of  decedents  and  in  matters 
of  guardianship  and  other  like  matters;  but 
otherwise  they  shall  have  no  civil,  chancery, 
or  criminal  jurisdiction  whatever;  they  shall 
have  jurisdiction  of  suits  of  divorce  for  statu- 
tory causes  concurrently  with  the  district 
courts."  In  addition  to  the  territorial  statute 
of  March  6,  1852,  intended  to  confer  jurisdic- 
tion upon  the  probate  courts  of  the  territory  to 
grant  divorces,  the  same  leeislature  passed  an 
act  in  force  January  19,  1855.  §  29,  declaring: 
"The  several  probate  couris  in  their  respective 
counties  have  power  to  exercise  original  Juris- 
diction, both  civil  and  criminal  as  well  in 
chancery  as  at  common  law,  .  .  .  and 
they  shall  be  governed  in  all  respects  by  tbe 
same  general  rules  and  regulations  as  regards 
practice  as  the  district  courts."  Under  this 
provision  tbe  probate  courts  for  nine  years  had 
assumed  jurisdiction  to  try  causes  and  render 
judgments  in  criminal  and  civil  cases  both  at 
law  and  in  equity.  During  this  time  men  had 
been  tried  in  those  courts  in  the  various  coun- 
ties, and  convicted  of  various  crimes,  and  sen- 
tenced to  imprisonment  or  fined,  and  had 
served  terms  of  imprisonment;  others  had  paid 
their  fines.  Judgment  had  also  been  rendered 
against  parties  for  sums  varying  in  amounts, 
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which  had  been  paid,  and  determining  prop- 
erty rights  that  had  been  executed.  Doubtless 
Congress  presumed  the  parties  had  been  served 
with  process,  or  had  appeared,  and  had  re- 
ceived justice;  that  in  some  cases  sentences  had 
been  made  upon  pleas  of  guilty;  that  some  of 
the  judgments  and  decrees  in  civil  cases  had 
been  by  agreement  or  confession;  that  many 
had  been  paid,  and  possession  of  property, 
personal  or  real,  had  been  given  under  others; 
and  in  that  way  the  judgments  or  decrees  had 
been  executed,  and  justice  had  been  done.  It 
does  not  appear  from  the  language  of  the  cur- 
ative provision  that  Congress  understood  that 
the  judgments  and  decrees  referred  to  were  ab- 
solutely void.  Judgments  and  decrees  that 
had  been  executed,  and  from  which  the  time 
for  appeal  had  expired,  were  intended.  No 
appeal  can  be  necessary  from  a  judgment  that 
is  entirely  and  absolutely  void.  Such  judg- 
ments and  decrees  are  of  no  effect,  and  parties 
endeavoring  to  execute  them  may  be  treated  as 
trespassers.  As  we  have  seen.  '*a  judgment 
pronounced  by  a  tribunal  having  no  authority 
to  determine  the  matter  in  issue  is  necessarily 
and  incurably  void,  and  may  be  shown  to  be 
so  in  any  collateral  or  other  proceedings  in 
which  it  is  drawn  in  question."  Again,  the 
same  author  says:  "A  void  judgment  is.  in  le- 
gal effect,  no  judgment.  .  .  .  From  it  no 
rights  can  be  obtained.  Being  worthless  in 
itself  all  proceedings  founded  upon  it  are 
equally  worthless.  It  neither  binds  nor  bara 
anyone.  All  acts  performed  under  it,  and  all 
claims  flowing  out  of  it,  are  void.  The  par- 
ties attempting  to  enforce  it  may  be  responsible 
as  trespassers.  The  purchaser'at  a  sale  by  vir- 
tue of  its  authority  finds  himself  without 
title  and  without  redress."  1  Freeman.  Judgm. 
§§  117,  120. 

At  the  time  the  curative  provision  In  ques- 
tion was  enacted  by  Congress,  the  cases  of 
Ca8t  V.  Cost,  1  Utah.  112.  and  Ferris  v.  HigUif. 
20  Wall.  875.  22  L.  ed.  883,  declaring  the  pro- 
bate courts  of  Utah  had  not  common  law  or 
chancery  jurisdiction,  and  that  so  much  of  the 
act  of  the  territorial  legislature  as  purported 
to  give  them  iurisdiction  in  divorce  cases  and 
general  jurisdiction  in  criminal  and  civil  cases 
were  absolutely  void,  bad  not  been  rendered. 
We  are  therefore  not  disposed  to  hold  that 
Congress  intended  to  make  a  decree  like  tbe 
one  admitted  in  evidence,  and  relied  upon  in 
this  case,  valid, — a  decree  rendered  without 
jurisdiction  to  grant  a  divorce,  and  without 
jurisdiction  of  the  person  of  the  defendant, 
and  in  which  it  did  not  appear  that  a  petition 
was  filed  stating  any  cause  for  divorce,  as  the 
law  required,  and  in  which  it  did  not  appear 
that  any  proof  was  made  of  a  cause  for  di- 
vorce, as  required  by  law;  and  if  the  na- 
tional legislature  had.  by  the  provision  in  ques- 
tion, intended  to  validate  such  a  decree,  abso- 
lutely void  beyond  all  question,  the  provision 
would  have  been  as  void  as  the  decree.  The 
United  States  is  based  on  the  will  of  tbe  people. 
possesses  only  such  powers  as  they  have  ex- 
pressly conferred  upon  it.  and  such  as  are  neces- 
sary to  the  use  of  such  as  are  expressed,  and  no 
more.  And  the  legislative  branch  of  those  del- 
egated powers  Congress  pos.sesses.  It  does  not 
possess  absolute  power.  It  has  no  more  power 
to  make  a  valid  decree  out  of  a  void  one  than  it 
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has  to  make  such  a  decree  out  of  a  sheet  ot 
blank  paper.  It  cannot  make  black  white,  or 
white  black,  or  something  out  of  nothing. 
Undoubtedly  the  law  making  department  of 
the  government  fnay  validate  judgments  and 
decrees  voidable  on  account  of  errors  or  irreg- 
ularities merely.  If  the  court  has  jurisdiction 
of  the  subject-matter  of  the  suit  and  of  the 
person,  and  some  essential  step  is  omitted 
which  the  legislature  had  the  right  to  dispense 
with,  it  may  validate  the  judgment  or  decree, 
notwithstanding  the  omission  or  irregularity. 
The  legislature  prescribes  the  methods  and 
mode  of  procedure,  and  the  rules  under  which 
judicial  power  shall  be  exercised,  and  in  doing 
so  may  dispense  with  such  formalities  as  are 
not  essential  to  the  jurisdiction  of  the  court. 
Whatever  ii  may  have  dispensed  with  by  law 
before  action  brought,  it  may  dispense  with  by 
statute  afterwards.  It  cannot,  however,  dis- 
pense with  jurisdiction  of  the  subject  matter 
of  the  suit,  or  of  the  parties,  nor  with  a  com- 
plaint, declaration,  petition,  or  clafm.  There 
must  be  some  right,  duty,  or  claim  specilled. 
There  must  be  a  subject  matter  stated,  and  it 
must  be  such  a  one  as  the  court  has  the  right 
to  take  jurisdiction  of,  and,  if  the  judgment  or 
decree  is  to  be  based  upon  facts,  tney  must  be 
first  ascertained  and  found  to  exi^t.  These 
requirements  are  essential  to  remedial  justice, 
and  appear  to  be  axiomatic. 

Judge  Cooley  says  [Cooley,  Const.  Lim.  6th 
ed.  p.  126]:  'We  have  elsewhere  referred  to  a 
number  of  cases  where  statutes  have  been  held 
unobjectionable  which  validated  legal  proceed- 
ings, notwithstanding  irregularities  apparent 
in  them.  These  statutes  may  as  properly  be 
made  applicable  to  judicial  as  to  ministerial 
proceedings:  and  although,  when  they  refer  to 
such  proceedings,  they  may  at  first  seem  like 
an  interference  with  judicial  authority,  yet  if 
thev  are  only  in  aid  of  judicial  proceedings, 
and  tend  to  their  support  by  precluding  parties 
from  taking  advantage  of  errors  which  do  not 
affect  their  substantial  rights,  they  cannot  be 
obnoxious  to  the  charge  of  usurping  judicial 
power.  The  legislature  does,  or  may,  prescribe 
the  rules  under  which  the  judicial  power  is  ex- 
ercised by  the  courts;  and  in  doing  so  it  may 
dispense  with  any  of  those  formalities  which 
are  not  essential  to  the  jurisdiction  of  the  court; 
and  whatever  it  may  dispense  with  by  statute 
anterior  to  the  proceedings,  we  believe  it  may 
also  dispense  with  by  statute  after  the  proceedf- 
ings  have  been  taken,  if  the  court  has  failed 
to  observe  any  of  those  formalities.  But  it 
would  not  be  competent  for  the  legislature  to 
authorize  a  court  to  proce:^d  and  adjudicate 
upon  the  rights  of  parties,  without  giving 
them  an  opportunity  to  be  heard  before  ii ;  and^ 
for  the  same  reason  it  would  be  incompetent 
for  it,  by  retrospective  legislation,  to  make 
valid  any  proceedings  which  had  been  had  in 
the  courts,  but  which  were  void  for  want 
of  jurisdiction  over  the  parties.  Such  a  legis- 
lative enactment  would  be  doubly  objection 
able;  I'irst,  as  an  exercise  of  judicial  power, 
since,  the  proceedings  in  court  being  void,  it 
would  be  the  statute  alone  which  would  con- 
stitute an  adjudication  upon  the  rights  of  the 
parties;  and,  second,  because,  in  all  judicial 
proceedings,  notice  to  parties  and  an  opportu 
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nity  to  defend  are  essential — both  of  which 
they  would  be  deprived  of  in  such  a  case. 
And  for  like  reasons  a  statute  validating  pro- 
ceedings bad  before  an  intruder  into  a  judicial 
office,  before  whom  no  one  is  authorized  or  re- 
quired to  appear,  and  who  could  have  juris- 
diction neither  of  the  parties  nor  of  the  sub- 
ject-matter, would  also  be  void." 

The  weight  of  authority  is  undoubtedly 
against  the  proposition  that  the  lawmaking 
power  may  validate  void  judgments  and  de- 
crees, and  we  find  no  authority  for  the  valida- 
tion of  such  a  decree  as  the  one  relied  upon  by 
the  administrator.  Authority  is  against  it. 
Some  of  the  cases,  however,  fail  to  distinguish 
between  void  and  voidable  judgments.  Nor 
do  we  think  it  can  be  supported  on  t)rinciple. 
McDanid  v.  0<yrTell,  19  111.  226,  68  Am.  Dec. 
587;  Richards  v.  Rote,  68  Pa.  248;  Roche  v. 
Waters,  72  Md.  264,  7  L.  R.  A.  588;  JSelwn  v. 
Rountree,  28  Wis.  367;  Tf.aiman  v.  Day,  79 
Ky.  186;  Maxwell  v.  Ooetsehivs,  40  N.  J.  L. 
883,  29  Am.  Rep.  242. 

It  is  claimed,  however,  that  Congress  had 
the  power  to  grant  the  divorce  in  question,  and 
could  therefore  validate  this  void  decree  by  a 
law. enacted  ten  years  after  it  was  framed. 
Congress  attempted  to  validate  judgments  in 
criminal  and  civil  cases  which  had  been  exe- 
cuted. The  effect  of  the  curative  act  was  (if 
held  to  Yalidate  the  decree  in  question)  to  di- 
vorce the  petitioner  from  her  late  husband,  and 
make  the  divorce  take  effect  ten  years  before 
it  was  actually  granted.  But  Congress  is  a 
legislative  body.  It  is  not  vested  with  judicial 
powers,  like  the  British  Parliament  and  many 
of  the  states  of  this  Union  during  their  early 
history;  nor  has  Congress  ever  attempted  to 
exercise  such  judicial  power,  as  some  of  the 
state  legislatures,  after  their  Constitutions  had 
partitioned  the  powers  of  the  state  government, 
and  confined  their  functions  to  lawmaking, 
have.  U.  S.  Const,  art.  1,  §  1, declares  that 
'*a11  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  Slates,  which 
shall  consist  of  a  Senate  and  House  of  Represen- 
tatives." And  g  1,  art.  2,  declares  that  "the  ex- 
ecutive power  shall  be  vested  in  a  President  of 
the  United  States  of  America."  And  §  1  of 
article  8  of  the  same  instrument  declares /'the 
judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  in  such  infe- 
rior courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish."  All  the  legislative 
power  delegated  to  th%  national  government  is 
vested  in  Congress,  except  so  far  as  the  Presi- 
dent may  participate  therein,  in  the  approval 
of  laws  or  by  his  veto;  and  all  the  executive 
power  is  vested  in  the  President,  except  so  far 
as  the  Senate  may  give  effect  to  appointments 
and  treaties  by  its  advice  and  consent;  and  all 
the  judicial  power  delegated  to  the  national 
government  is  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  Congress  may 
from  time  to  time  ordain  and  establish,  except 
as  the  Senate  may  use  such  power  in  impeach- 
ment trials,  and  in  such  investigations  as  it 
may  make  in  exercising  its  legislative  power, 
and  in  requiring  witnesses  to  appear  and  tes- 
tify therein.  It  is  plain  that  no  express  or 
implied  authority  to  try  divorce  or  other  causes 
is  vested  in  Congress,  but,  on  the  contrary,  all 
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jadicial  power,  except  as  above  pointed  out,  is 
vested  in  the  judicial  department  of  the  gov- 
ern men  t. 

There  are  decisions  to  the  effect  that  the 
granting  of  a  divorce  may  be  regarded  as  a 
legislative  act,  and  that  the  legislature  may, 
without  any  alleged  cause  for  divorce,  and 
without  any  notice  to  either  party  or  opportu- 
nity to  be  heard,  and  without  any  proof,  by  an 
authoritative  order  or  fiat,  grant  divorces;  and 
there  is  a  second  class  of  cases  which  hold  that 
divot ce  is  a  judicial  act  in  those  cases  upon 
which  general  Inws  confer  on  the  courts  au- 
thority to  grant  divorces  for  cause,  and  that 
in  such  cases  the  legislature  cannot  grant 
divorces,  but  that  the  legislature  may  by 
special  tlcX  grant  divorces  for  other  causes. 
A  third  class  of  cases,  however,  hold  that 
marriage  secures  to  the  respective  parties 
legal  rights  which  cannot  be  dissolved  ex- 
cept for  sufficient  cause,  which  roust  be  al- 
leged, and  that  the  other  party  should  have 
notice  and  an  opportunity  to  be  beard;  that 
the  truth  can  only  be  ascertained  by  proof; 
that  a  decree  of  divorce  can  only  be  granted  on 
such  proof;  and  that  such  a  proceeding  is  ne- 
cessarily judicial;  and.  in  those  states  whose 
Constitutions  vest  all  judicial  power  in  the  ju- 
dicial department  of  the  government,  decrees 
of  divorce  can  only  be  granted  by  courts  of 
justice.  In  the  case  of  Higbee  v.  Uighee,  4 
Utah,  19,  it  appeared  that  Lyman  P.  Higbee, 
an  attorney  at  law,  residing  with  his  wife  in 
Idaho,  sent  her  to  California  for  her  health, 
assuring  her  that  he  would  follow.  Soon 
afterwards  be  was  elected  to  the  legislature  of 
that  territory,  and  he  induced  that  body  to 
grant  him  a  divorce  from  his  wife  without  no- 
tice to  her,  without  her  knowledge,  without 
assigning  any  cause  for  divorce,  and  without 
any  proof.  Afterwards  he  removed  to  the  late 
territory  of  Utah,  and  after  his  death  his  wife, 
as  his  widow,  was  denied  any  interest  in  his 
estate  by  the  probate  court;  but,  on  appeal  to 
the  supreme  court  of  the  territory,  the  legisla- 
tive divorce  of  Idaho  was  held  to  be  void,  and 
bis  wife  was  held  to  be  his  widow,  and  entitled 
to  a  share  of  bis  estate  The  case  of  Maynard 
V.  mih  125  U.  8.  190,  31  L.  ed.  654.  is  relied 
upon  to  establish  the  authority  of  Congress  to 
^ant  a  divorce  and  to  validate  the  void  decree 
m  evidence.  The  opinion  was  by  a  divided 
court.  It  held  a  divorce  granted  by  the  legis- 
lature of  the  territory  of  Oregon  valid.  In 
that  opinion  the  court  afUong  other  things  said: 
*'It  is  conceded  that  to  determine  the  propriety 
of  dissolving  the  marriage  relation  may  involve 
invest igatioos  of  a  judicial  nature,  which  can 
properly  be  conducted  by  the  judicial  tribu- 
nals. Yet  such  investigations  are  no  more 
than  those  usually  made  when  a  change  of  the 
law  is  designed.  They  do  not  render  the  en- 
actment, which  follows  the  information  ob- 
taified,  void  as  a  judicial  act,  because  it  may  re- 
cite the  cause  of  its  passage.  Many  causes  may 
arise,  pbTsioa1,Cmoral.  and  intellectual, —such 
as  the  contracting  by  one  of  the  parties  of  an 
incurable  disease,  like  leprosy,  or  confirmed 
insanity,  or  hopeless  idiocy,  or  a  conviction  of 
a  felony, — which  would  render  the  continu- 
ance of  the  marriage  relation  intolerable  to  the 
other  party,  and  productive  of  no  possible 
benefit  to  society.  When  the  object  of  the  re- 
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lation  has  been  thus  defeated,  and  no  jurisdic- 
tion is  vested  in  the  judicial  tribunals  to  grant 
a  divorce,  it  is  not  perceived  that  any  principle 
should  prevent  the  legislature  itself  from  inter- 
fering, and  putting  an  end  to  the  relation,  in 
the  interest  of  the  parties  as  well  as  of  society. 
If  the  act  declaring  the  divorce  should  attempt 
to  interfere  with  rights  of  property  vested  m 
either  party,  a  different  question  would  be 
presented. 

In  this  it  is  conceded  that  investigations  of 
a  judicial  character,  to  determine  the  propriety 
of  dissolving  the  marriage  relation,  may  be  in- 
volved, and  that  a  decree  of  divorce  cannot  be 
granted  except  for  cause;  and  it  was  further 
said,  when  the  object  of  the  marriage  relation 
has  been  defeated,  and  no  jurisdiction  is  vested 
in  the  judicial  tribunals  to  grant  a  divorce, 
that  no  principle  was  perceived  that  should 
prevent  the  legislature  from  granting  adivorce. 
It  was  also  added  that,  if  the  act  declaring  the 
divorce  should  attempt  to  interfere  with  the 
rights  of  i^operty  vested  in  either  party,  a  dif- 
ferent question  would  be  presented.  Un- 
doubtedly legislatures  should  pass  a  general 
law  such  as  they  may  believe  the  happiness 
and  welfare  of  society  demands,  specifying 
causes  for  divorces.  There  was  such  a  law  in 
force  in  the  territory  of  Utah  when  the  divorce 
in  question  was  attempted  to  be  granted,  and 
when  the  validating  act  was  passed,  and  the 
district  courts  were  open,  with  undoubted  ju- 
risdiction. 

Inasmuch  as  the  welfare  of  society,  and  the 
happiness  of  the  people  of  the  state,  depend  so 
largely  on  the  family  founded  on  marriai^e, 
ana  the  public  has  an  interest  in  its  protection 
and  maintenance,  as  well  as  the  parties,  some 
courts  have  gone  so  far  as  to  hold  the  legisla- 
ture may  ignore  the  rights  of  the  parties,  and 
dissolve  the  relation,  without  inquiry  and 
without  opportunity  to  the  parties  to  be  heard^ 
and  may  disregard  the  rights  of  the  husband 
or  wife  not  at  fault:  that  the  legislature  in  that 
way  may  break  up  the  family,  and  set  the  wife 
and  the  children  adrift  without  any  provision 
for  support,  for  it  is  conceded  that  the  legisla- 
ture in  granting  the  divorce  cannot  make  a  de- 
cree for  alimony,  or  as  to  custody  of  children ,  or 
as  to  property.  In  effect,  it  is  held  by  such  cases 
that  the  legislature  may  at  the  instance  of  the 
delinquent  or  one  at  fault,  without  inquiry, 
strike  in  the  dark,  and  break  up  the  family, 
and  without  warning  set  the  wife  and  children 
adrift,  humiliated  and  disgraced,  without  any 
provision  for  their  support  and  maintenance. 

The  weight  of  authority  undoubtedly  is  to 
the  effect  that  a  divorce  should  not  be  granted 
except  for  sufficient  cause;  that  the  party  com- 
plained of  should  have  an  opportunity  to  be 
heard.— should  have  a  day  in  court;  that  the 
decree  of  divorce  should  be  upon  proof;  and 
that  such  a  proceeding  is  judicial  in  its  nature. 
Our  conclusion  is  that  the  trial  of  divorce 
causes  should  be  had  in  courts  of  justice  under 
Constitutions  conferring  judicial  power  on 
those  tribunals.  Higbee  v.  Higbee,  4  Utah,  19; 
I  Ponder  v.  Qraham,  4  Fla.  23;  Brf/9on  v.  Brp- 
son,  44  Mo.  232;  StaU  v.  fry,  4  Mo.  181;  2 
Kent.  Com.  13th  ed.  106;  Dartmouth  College  v. 
Woodward  (Story,  J.)  4  Wheat.  694,  4  L.  ed. 
678;  Cooley,  Const.  Lim.  6th  ed.  p.  182; 
Oreenough  v.  Greenoug/i,  11  Pa.  4^,61  Am. 
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D^c.  667;  Re  Handley,  15  Utah,  212;  MaxiMll 
y.  Ooetschivs,  40  N.  J.  L.  888,  29  Am.  Rep. 
243«  Wbeo  the  people  of  Utah  formed  a  state 
governmeDt,  tbey  set  the  question  at  rest  for 
the  future  io  this  state,  by  forbidding  the  en- 
actment of  private  or  special  laws  granting  di- 
vorces. 

Counsel  for  the  decedent's  estate  also  insist 
that  the  petitioner  is  estopped  from  claiming 
any  interest  In  her  late  husband's  estate,  be 
cause  of  her  misconduct,  after  the  void  decree, 
in  contracting  a  marriage  with  another  man,  or 
by  acting  towards  him  for  a  time  as  though 
they  were  married.  An  estoppel  cannot  be 
based  on  a  void  decree  or  judgment.  If  the 
decree  or  judgment  is  simply  voidable,  a  dif- 
ferent rule  may  be  applied.  When  the  court 
has  jurisdiction  of  the  subject-matter  of  the 
suit  and  of  the  parties,  and  the  decree  or  judir- 
ment  may  be  reversed  or  set  aside  for  error  or 
irregularity,  if  the  defendant  waives  his  right 
to  do  so.  by  executing  or  accepting  it.  he  will 
be  estopped  from  denying  its  binding  effect; 
but,  when  such  judgment  is  void  for  any  rea- 
son, he  will  not  be  estopped.  The  void  decree 
in  controversy  was  obtained  by  the  decedent 
when  he  knew  he  was  not  entitled  to  it.  The 
evidence  is  conclusive  that  about  a  year  before 
the  divorce  he  married  a  young  girl,  and,  in 
view  of  that  fact,  his  lawful  wife  had  a  com- 
plete defense  to  a  divorce  at  his  instance.  Be- 
sides, be  had  deserted  and  abandoned  his 
wife,  and  had  taken  her  children  from  her  un- 
der circumstances  so  cruel  and  hard  as  to 
overthrow  her  reason.  Under  such  circum- 
stances, there  is  no  legal  rule  or  equitable  prin 
ciple  that  would  have  permitted  the  decedent 
during  his  lifetime  to  be  divorced  from  her  be- 
cause of  her  imbecility  or  misconduct,  which 
his  unkind  and  inhuman  treatment  brought 
about.  Nor  can  his  administrator  or  heirs  rely 
upon  It  to  defeat  her   rights  as  his  widow. 


She  is  not  responsible  for  the  void  decree,  nor 
does  it  appear  that  she  consented  to  it.  In  her 
forlorn,  wretched,  and  pitiable  condition  she 
did  say  that  she  did  not  want  a  divorce,  and  it 
appears  from  the  evidence  that  from  that  day 
she  has  been  incapable  of  forming  a  rational 
conclusion  with  respect  to  the  consequences 
and  effects  of  her  own  actions.  When  her 
husband  was  the  subject  of  conversation,  her 
feelings  and  emotions  overwhelmed  her  reason. 

The  disastrous  consequences  suggested  that 
may  follow  a  judgment  of  this  court  holding 
the  decree  of  divorce  in  question  of  no  effect, 
notwith.4tanding  the  curative  act  relied  upon, 
are  not  likely  to  follow.  Nearly  forty  years 
have  elapsed  since  the  last  of  such  decrees  or 
judgments  was  rendered.  It  will,  in  all  prob- 
ability, be  found  that  tbe  statute  of  limitations 
and  the  dispensations  of  time  have  shorn  such 
decrees,  and  transactions  in  consequence  of 
them,  of  the  consequences  feared  by  counsel, 
if  tbey  are  now  ascertained  to  have  been  void. 
OwiDg  to  the  peculiar  circumstances  of  this 
case,  we  are  of  the  opinion  that  the  petitioner's 
right  to  an  interest  in  the  decedent's  estate  has 
survived,  notwithstanding  the  statute  of  limi- 
tations and  the  lapse  of  time;  and  that  this 
aged  woman,  with  her  physical  and  mental  in- 
firmities, is  entitled,  as  his  widow,  to  an  inter- 
est in  decedent's  estate,  and  to  whatever  com- 
fort it  may  afford  her  during  the  remainder  of 
her  days. 

The  order  appealed  from  is  rezersed,  and  the 
court  below  is  directed  to  recognize  the  peti- 
tioner as  the  lawful  widow  of  the  decedent, 
and  to  adjudicate  the  rights  of  the  respective 
parties  found  to  have  an  interest  in  his  estate, 
and  to  make  payment  or  distribution  thereof 
according  to  law. 

Bartch  and  niner,  JJ.,  concur. 
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RICHMOND*  ALLEGHANY  RAILROAD 
COMPANY,  Appt., 

V. 

R.  A.  PATTERSON  TOBACCO  COM- 
PANY. 

(W  Va.  670.) 

A  state  statute  making  a  carrier  which 
accepts  anythinfl^  for  transportation 
to  a  point  beyond  Its  own  rente  liable 

for  Its  safe  carriaire  to  such  potnt  of  destmatioD 
in  tbe  absence  of  a  written  contract  to  the  con- 
trary, and  ImposiDfiT  upon  tbe  carrier  the  burden 
of  provlnir,  even  lo  case  of  sucb  contract,  that 
tbe  loss  or  Injury  did  not  occur  while  tbe  tbingr 
was  In  bis  cbarcre,  is  not  an  unconstitutional  In- 
terference with  Interstate  commerce. 

(March   12.   ia06.)* 

^Thte  case  was  affirmed  by  tbe  Supreme  Court  of 
the  United  States  February  21, 1808. 


APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  the  City  of  Richmond  al- 
lowing the  claim  of  iniervenors  for  compensa- 
tion for  breach  of  a  carriage  contract  in  a  suit 
to  foreclose  a  mortgage  on  defendant's  road. 
Affirmed. 

The  facts  are  stated  in  the  opinion 

Messrs.  William  J.  Robertson  and 
Henry  Taylor,  Jr.,  for  appellant: 

It  would  be  idle  to  say  that  the  state  cannot 
regulate  transportation  between  the  states,  and 
at  tbe  same  time  admit  its  power  to  regulate 
the  contract  without  which  there  can  be  no 
transportation.  Any  regulation,  therefore,  of 
the  contract  of  transportation  must,  of  neces- 
sity, be  a  regulation  of  commerce. 

Louisville  &  N,  B.  Co,  v.  hailrond  Commis- 
sion. 19  Fed.  Rep.  679;  y^estern  U.  Teleg.  Co. 
V.  Pendleion,  132  U.  S.  347.  30  L.  ed.  il87,  1 
Inters.  Com.  Rep.  806:  Almy  v.  California 
24  How.  169,  16  L.  ed.  644;  Hannibal  dt  St.  J. 


Note.— For  state  regulation  of  contracts  to  limit  I  v.  Taber  (Ky.)  84  L.  R.  A.  885;  McCann   v.  Eddy 
carrler*8  liability,  *ee  also  Solan  v.  Chicago.  M.  &   (Mo.)  35  L.  R.  A.  HO;  and  Western  U.  Teleg.  Co.   y 
St.  P.  R.  Co.  (Iowa)  28  L.  R.  A.  718;  Ohio  &  M.  R.  Co.  I  Eubank  (Ky.>  86  L.  R.  A.  711. 
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B.  Go.   V.  Husen,  96  U.   S.   465,   24  L.  ed. 
527. 

Where  the  subject  to  which  the  power  to 
regulate  commerce  applies  is  national  in  its 
character,  or  of  such  a  nature  as  to  admit  of 
uniformit}'  of  regulation,  the  power  is  exclu- 
sive of  all  state  authority. 

Walton  V.  Miwouri,  91  U.  S.  275,  28  L.  ed. 
847;  MobOe  County  y.  Kimball,  102  U.  S.  691, 
26  L.  ed.  288;  Breton  v.  Houston,  114  U.  8. 
622.  29  L.  ed.  257;  Bowman  v.  Chicago  d  N, 
W.  B,  Co.  125  U.  S.  465,  81  L.  ed.  700,  1  Inters. 
Com.  Rep.  28;  Cooley  v.  Philadelphia  Port 
Wardens,  12 How.  299,  IR  L.  ed.  996;  Oibbonsv. 
Ogden, 9  Wheat.  1,  6  L.  ed.  28;  Caseofthe  State 
KVeight  Tax,  16  Wall.  282,  279,  21  L.  ed.  146, 
163;  Henderson  v.  New  York,  92  U.  8.  259,  278, 
28  L.  ed.  548,  549;  Hall  v.  DeCuir,  95  U.  8. 
485,  490.  24  L.  ed.  547,  549;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  8.  196,  208,  29  L, 
ed.  158,  162,  1  Inters.  Com.  Rep.  882;  WaUing 
V.  Michigan,  116  U.  8.  446.  455,  29  L.  ed.  691, 
694;  Lei^y  v.  Hardin,  135  U.  8.  100,  84  L.  ed. 
128,  8  Inters.  Com.  Rep.  86;  Norfolk  <&  W.  B. 
Co.  V.  Pennsylmnia,  136  U.  8.  114,  34  L.  ed. 
894,  Sinters.  Com.  Rep.  178. 

Messrs.  Conrtney  ft  Patterson*  for  ap- 
pellee: 

The  power  of  Congress  in  such  matters  does 
not  always  preclude  the  states  from  acting. 

Cooley  V.  Philadelphia  Port  Wardens,  12 
How.  299,  13  L  ed.  996;  Sherlock  y.AUing,  98 
U.  8.  99,  28  L.  ed.  819. 

As  Congress  has  not  undertaken  to  deal  with 
this  matter,  the  state  has  full  power  to  act. 

II  Am.  &  £ng.  Enc.  Law,  pp.  555,  556; 
The  Lottawanna,  21  Wall.  581,  22  L.  ed.  664. 

For  many  years  the  states  have  been  enact- 
ing statutes  in  respect  to  bills  of  lading,  and 
these  acts  have  been  upheld  by  the  courts. 

Talbott  V.  MercJianU^  Dispatch  Transp.  Co. 
41  Iowa,  247,  20  Am.  Rep.  589;  Shawy,  North 
Pennsylvania  B.  Co,  101  U.  8.  657,  25  L.  ed. 
892,  11  Cent.  L.  J.  p.  181;  Tiedeman  v.  Knox, 
53  Md.  612. 

The  Virginia  statute  was  not  passed  without 
due  consideration.  It  was  first  brought  into 
our  Code  by  the  revisers  of  1887.  Prior  to 
that  time  a  common  carrier's  liability  for  safe 
transportation  of  merchandise  was  limited  to 
its  own  road. 

McCovnell  v.  Norfolk  &  W.  B.  Co.  86  Va.  248. 

It  was  the  purpose  of  our  legislature  in 
adopting  the  new  Code  to  substitute  the  Eng- 
lish for  the  so  called  American  rule  in  this  state. 

See  Judge  Burks'  address  before  the  Virgi- 
nia State  Bur  Association,  Vol.  iv.  Reports,  p. 
142. 

The  revisers  had  before  them,  in  consider- 
ing this  change,  the  statutes  of  New  York  and 
Missouri  touching  the  same  subject.  Ii  is  evi- 
dent by  comparison  that  our  statute  was  copied 
from  that  of  the  last  named  state. 

Dimmitt  v.  Kansas  City,  St.  J,  dt  C.  B.  B. 
Co.  103  Mo.  433. 

The  constiiut^onality  of  that  act  was  affirmed 
w^ithout  a  dissenting  voice. 

Independently  of  any  statute,  the  courts  had 
a  right  to  hold,  and  did  hold  in  many  states, 
the  initial  carrier  liable  beyond  the  terminus 
of  his  own  line. 

Western  U.  TeUg.  Co.  v.  Tyler,  90  Va.  297. 
4  Inters.  Com.  Rep.  481;  Nashville,  C  db  St. 
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L.  B.  Co.  V.  Alabama,  128  U.  8.  96,  \ 
852,  2  Inters.  Com.  Rep.  238. 

While  it  is  competent  for  Congress  to  pre- 
scribe specific  regulations  touching  foreign  or 
interstate  commerce,  which  regulations  would 
supersede  all  conflicting  local  law  which  even 
incidentally  affects  such  commerce,  yet,  until 
such  action  is  taken  by  Congress,  the  state 
statute  must  prevail. 

Smith  V.  Alabama,  124  U.  8  465,  31  L.  ed. 
508. 

Carriers  possess  facilities  for  tracing  lost 
packages  which  the  consignor  does  not  have 
and  cannot  obtain,  and  they  may  without  in- 
justice or  inconvenience  charge  the  loss  to  the 
agent  responsible  for  the  negligence. 

2  Am.  &  Eng.  Enc.  Law,  p.  860. 

A  state  statute  which,  without  discriminat- 
ing, operates  uniformly  in  aid  of  domestic  and 
interstate  trade  alike,  is  valid,  and  should  be 
enforced,  when  the  Federal  Congress  has  not 
acted,  or  has  no  power  to  afford  so  complete  a 
relief  for  the  existing  evil  as  the  state  legisla- 
ture. 

Bagg  v.  Wilmington,  C,  <ft  A.  B.  Co.  109  N. 
C.  279, 14  L.  R.  A.  596,  8  Inters.  Com.  Rep. 


Keith.  P.,  delivered  the  opinion  of  the 
court: 

The  Patterson  Tobacco  Company  filed  its 
petition  in  the  chancery  causes  styled  * 'Terrell 
and  Bocock,  Trustees,  v,  Richmond  and  Alle- 
ghany Railroad  Company  and  Others,"  and 
'* Alexander  and  Ellyson,  Trustees,  v.  Same," 
pending  in  the  circuit  court  for  the  city  of 
Richmond,  from  which  it  appears  that  on  Au- 
gust 1, 1888,  the  tobacco  company  delivered  to 
the  receivers  of  the  Richmond  &  Alleghanj 
Railroad  Company,  at  Richmond,  a  lot  of  to- 
bacco, consigned  to  Mann  &  Levy,  at  Bayou 
Sara,  Louisiana,  to  be  transported  in  arcordance 
with  the  bill  of  lading  filed  with  the  petition. 
The  bill  of  lading  is  in  the  usual  form,  and  ac- 
knowledges the  receipt  of  the  several  boxes  and 
packages  shipped,  their  weight  and  classifica- 
tion. Among  other  provisions  it  sets  out  that 
it  "is  mutually  agreed  that  if  the  ultimate  des- 
tination of  the  packages  received  be  beyond 
the  point  for  which  rates  are  named  in  the  mar- 
gin, they  may,  by  the  connecting  carrier  near- 
est to  such  ultimate  destination,  be  delivered 
to  any  other  carrier,  to  be  transported  to  such 
ultimate  point,  and  the  carrier  so  selected  shall 
be  regarded  exclusively  as  the  agent  of  the 
owner  or  consignee.  .  .  .  It  is  mutually  agreed 
that  the  liability  of  each  carrier  as  to  goods 
destined  beyond  its  own  route  shnll  be  termi- 
nated by  proper  delivery  of  them  to  the  next 
succeeding  carrier."  From  the  agreed  facts  it 
appears  ''that  the  bill  of  lading  is  not  signed 
by  the  shippers  or  their  agent;  that  the  tobacco 
in  question  was  an  interstate  shipment;  that 
it  was  delivered  by  the  Richmond  &  Alleghany 
Railroad  Company  to  the  next  succeeding  car- 
rier, and  was  lost  after  it  had  left  the  posses- 
sion of  the  Richmond  &  Alleghany  Railroad 
Company;  that  the  sole  question  submitted  to 
the  court  for  decision  was  whether  g  1295 
of  the  Code  was  in  conflict  with  article  1,  g  8, 
cl.  8,  of  the  Constitution  of  the  United  Sutes, 
it  being  agreed  that,  if  said  section  was  consti- 
tutional, the  Richmond  &  Alleghany  Railroad 
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Company  was  respoosible  to  tbe  petitioner  for 
the  loss  of  the  tobacco;  but,  if  it  was  in  con- 
flict with  the  aforesaid  clause  of  the  Constitu- 
tion, then  under  the  terms  of  the  bill  of  lading 
filed  with  the  petition,  the  railroad  company 
was  not  responsible."  By  its  decree  the  cir- 
cuit court  held  that  §  1295  was  not  in  conflict 
with  the  Constitution  of  the  United  States,  and 
the  prayer  of  the  petition  was  granted,  and  a 
decree  entered  in  favor  of  the  petitioner  for  the 
sum  of  $299.71;  and  thereupoD  the  railroad 
company  obtained  an  appeal  and  supersedeas 
from  this  court 

Section  1295,  above  referred  to,  is  as  follows: 
"When  a  common  carrier  accepts  for  transpor- 
tation aoything  to  a  point  of  destination  beyond 
the  terminus  of  his  own  line  or  route,  he  shall 
be  deemed  thereby  to  assume  an  obligation  for 
its  safe  carriage  to  such  point  of  destination, 
unless,  at  the  time  of  such  acceptance,  such 
carrier  be  released  or  exempted  from  such  lia- 
bility by  contract  in  writing  signed  by  the 
owner  or  his  agent;  and.  although  there  be 
such  contract  in  writing,  if  such  thing  be  lost 
or  injured,  such  common  carrier  shall  himself 
be  liable  therefor,  unless,  within  a  reasonable 
time  after  demand  made,  he  shall  give  sat- 
isfactory proof  to  the  consignor  that  the  loss  or 
injury  did  not  occur  while  the  thing  was  in  his 
charge."  That  Congress  has,  under  the  Con- 
stitution of  the  United  Stales,  the  power  to 
regulate  commerce,  is,  of  course,  uncontro- 
verted.  That  this  power  is,  when  exercised, 
exclusive  in  its  character,  and  that  the  omission 
on  the  part  of  Congress  to  exercise  the  power 
over  commerce  with  which  it  is  clothed,  is,  in 
those  respects  in  which  the  subject  is  capable 
of  being  dealt  with  by  general  regulations, 
equivalent  to  a  declaration  of  the  will  of  Con- 
gress that  it  shall  remain  free  and  uncontrolled, 
are  propositions  which  seem  to  be  thoroughly 
settled  by  tbe  decisions  of  the  Supreme  Court 
of  the  United  States.  We  need,  therefore, 
only  to  inquire  whether  the  statute  just  quoted 
18  a  regulation  of  commerce.  If  it  be,  we  must 
declare  it  unconstitutional,  as  trenching  upon 
a  province  beyond  the  domain  of  state  author- 
ity, and  over  which  Congress  is  given  exclu- 
sive jurisdiction.  The  supreme  court  has  con- 
strued clause  3  of  §  8  of  article  1  in  many  cases. 
It  has  held  that  tbe  power  to  regulate  commerce 
among  the  states  embraces  the  power  to  regu- 
late all  the  various  agencies  by  which  that  com- 
merce is  conducted.  From  these  decisions  it 
may  be  said  that  s'ate  laws  which  undertake 
to  enforce  a  tax  upon  interstate  or  foreign  com- 
merce in  any  form,  or  any  law  of  a  state  which 
imposes  a  burden  or  hindrance  upon  commerce, 
or  which  tends  to  embarrass  commercial  inter- 
course and  transactions,  or  which  under  any 
disguise  or  in  any  manner  seeks  to  give  the 
citizens  of  one  state  any  advantage  over  the 
citizens  of  other  states  engaged  in  interstate 
commerce,  are  regulations  of  commerce  repug- 
nant to  the  Constitution,  and  void .  But  that 
court,  with  its  accustomed  conservatism,  con- 
tent to  watch  over  and  guard  our  system  of 
government  as  time  and  occasion  may  render 
its  intervention  necessary,  has  wisely  refrained 
from  all  effort  at  generalization,  or  any  attempt 
at  enumeration  of  subjects  as  being  within  or 
without  the  one  jurisdiction  or  the  other  which 
will  furnish  a  aaie  guide  in  determining  cases 
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which  have  not  come  under  its  criticism.  It 
is,  indeed,  somewhat  diflScult  to  classify  the  ad- 
judged cases,  and  from  them  deduce  harmoni- 
ous rules  of  interpretation.  Having  given  them, 
however,  diligent  investigation,  and  our  best 
consideration,  we  find  that  there  is  no  reported 
decision  which  can  be  held  directly  to  control 
the  case  before  us.  Now,  it  is  entirely  clear  that, 
if  there  were  no  such  statute  law  as  that  em- 
bodied in  §  1295,  there  would  be  no  liability 
upon  the  appellant,  for  it  appears  from  the 
agreed  facts  that,  in  accordance  with  the  pro- 
visions of  the  bill  of  lading,  the  packages  in- 
trusted to  its  care  were  duly  delivered  to  the 
next  succeeding  carrier,  and  then  its  liability 
under  the  bill  of  lading  terminated.  At  the 
flrst  blush  it  would  seem  that  the  statute  did 
regulate  and  control  the  bill  of  lading,  which 
is  conceded  to  be  one  of  the  instrumentalities 
of  commerce.  Upon  a  closer  inspection  of  it, 
however,  it  is  apparent  that  tbe  law  is  careful 
to  avoid  any  interference  with  the  utmost 
freedom  in  the  making  of  contracts,  and  does 
not  in  any  way  attempt  to  control  tbe  legal 
effect  of  the  contract  when  made.  It,  in  ef- 
fect, establishes  a  rule  of  evidence.  The  com- 
mon-law measure  of  liability  being  considered 
onerous  and  oppressive,  the  carrier  is  permit- 
ted to  stipulate  with  the  shipper  so  as  to  limit 
his  responsibility  by  the  insertion  of  any  just 
and  reasonable  ground  of  exemption.  It  has 
therefore  come  to  pass  that  bills  of  lading, 
like  policies  of  insurance,  have  been  expand^ 
into  cumbrous  documents,  in  which  the  lia- 
bility of  the  carrier  is  hedged  about  by  almost 
innumerable  exceptions,  conditions  and  ex- 
emptions, to  which  no  one  ought  to  be  bound 
until  they  have  been  brought  to  his  knowl- 
edge and  attention,  and  have  received  his  in- 
telligent approval.  The  statute  does  not  say 
a  certain  exception,  condition,  or  stipulation 
shall  be  void,  though  embraced  in  the  contract 
between  the  shipper  and  the  carrier,  but  it  de- 
clares what  shall  be  the  implied  liability  upon 
the  carrier  who  receives  goods  for  shipment 
in  the  absence  of  a  special  contract;  and, 
in  order  to  protect  shippers  from  imposition, 
it  futher  declares  that  a  contract  relied  upon 
to  reduce  the  measure  of  the  implied  liability 
must  be  in  writing,  and  signed  by  the  shipper. 
For  the  protection  of  the  insured  it  has  lieeu 
found  necessary  in  this  and  other  states  to  de- 
clare by  statute  that  certain  provisions  in 
policies  of  insurance  shall  be  void  unless 
printed  in  type  of  a  certain  size,  and  the  "stat- 
ute of  frauds"  is,  in  some  form,  it  is  believed, 
a  part  of  the  jurisprudence  of  every  state  in 
the  Union.  The  statute  under  consideration 
was  doubtless  conceived  in  a  like  spirit,  as  a 
necessary  and  salutary  precaution  and  safe- 
guard against  the  dangers  to  which  experience 
had  shown  that  shippers  were  exposed.  Such 
contracts  are  not  without  precedent.  There 
was  such  a  contract  signed  by  the  shipper  in 
Hart  V.  Pennsylvania  R.  Co.  112  U.  S.  331,  28 
L.  ed.  717. 

State  laws  have  been  upheld  which  declare 
"all  contracts,  receipts,  rules,  and  regulations 
.  .  .  void"  which  exempt  a  railroad  company, 
or  other  person,  from  luU  liability  as  a  com- 
mon carrier.  See  Talbott  v.  MerehanU^  Des- 
patch  Transp.  Co,  41  Iowa,  249,  20  Am.  Rep. 
589.    It  is  true,  the  constitutionality  of  the 
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statute  was  not  in  terms  passed  upon,  this  case 
haying  been  decided  in  favor  of  the  contract, 
upon  the  ground  that  it  was  made  in  Con- 
necticut; but  the  court  distinctly  asserts  tbe 
validity  of  the  Iowa  law,  which  had  been 
upon  the  statute  book  for  may  years,  and  was 
expressly  upheld  in  the  case  of  McDaniel  v. 
Chicago  <fe  N,  W,  R,  Co,  24  Iowa.  412,  and  a 
liability  under  it  enforced;  the  contract  of  the 
parties  being  overriden  by  the  law.  In  Mary- 
land, a  law  which  makes  bills  of  lading  in  all 
respects  negotiable  was  upheld,  though  no  one 
need  be  told  that  it  changed  very  materially 
the  rights  and  liabilities  of  the  parties,  and 
was  attended  with  far  more  serious  and  im- 
portant consequences  to  shippers,  consignees, 
and  carriers  than  a  law  which  only  declares 
how  a  contract  shall  be  evidenced.  See  Tiede- 
man  v.  Knox,  53  Md.  618.  In  same  connec 
tion,  see  Shate  v.  North  Pennsylvania  R,  Co. 
101  U.  8  557.  25  L.  ed.  892,  where  Mr.  Jus- 
tice Strong,  delivering  the  opinion,  discusses 
at  great  length  the  interpretation  and  effect  of 
'the  statutes  passed  by  the  states  of  Missouri 
and  Pennsylvania,  and  shows  very  satisfac- 
torily that  those  acts  did  not  make  bills  of  lad- 
ing in  all  respects  negotiable,  while  there  is 
not  one  word  to  show  that  he  at  all  questioned 
the  power  of  the  states  so  to  make  them, 
though  a  denial  of  the  power  would  have  gone 
to  the  very  root  of  the  subject  under  discus- 
sion. So.  too.  statutes  which  render  the  prin- 
cipal responsible  for  the  aci  of  his  agent  m  is- 
suing bills  of  exchange  have  been  upheld,  and 
others  of  a  like  nature,  which  need  not  be 
mentioned. 

Viewed,  therefore,  as  a  law  which  levies  no 
tax,  prescril)es  no  duty,  imposes  no  burden 
upon,  and  in  no  way  interferes  with  or  regu 
lates  commerce,  and  which  in  no  manner  di- 
minishes the  power  to  contract,  but  which 
merely  requires  certain  contracts  to  be  in  writ- 
ing, and  signed  by  the  shipper,  the  party  with 
respect  to  whom  the  duties  and  liabilities  of 
the  common  carrier  are  by  such  special  con- 
trarts  to  be  limited,  it  seems  to  us  that  §  1295 
of  the  Code,  or  rather  the  first  branch  thereof 
(the  remainder  of  the  section  having  no  bear- 
ing upon  the  question  before  us),  which  reads 
as  follows:  "When  a  common  carrier  accepts 
for  transportation  anything  directed  to  a 
point  of  destination  beyond  the  terminus  of 
his  own  line  or  route,  he  8h«ll  be  deemed 
thereby  to  assume  an  obligation  for  its  safe 
carriage  to  such  point  of  destination,  unless, 
at  the  time  of  such  acceptance,  such  carrier  be 
released  or  exempted  from  such  liability  by 
contract  in  writing  signed  by  the  owner  or  bis 
agent,"— is  not  in  conflict  with  the  Constitu- 
tion of  the  United  States.  As  was  said  by 
Judge  Lewis  in  Western  U.  Tel  eg.  Co.  v.  Tyler, 
90  Va.  300,  4  Inters.  Com.  Rep.  481,  where 
§  1292.  which  imposes  a  penalty  upon  tele- 
graph companies  for  failure  to  deliver  mes- 
sages, was  called  in  question  as  being  a  regu- 
lation of  commerce:  **If  it  can  be  said  to  af 
feet  c*»mmerce  at  all.  it  does  so  only  remotely 
or  incidentally."  Mr.  Justice  Matthews,  in 
Smith  V.  Alabama,  124  U.  S.  405.  81  L.  ed. 
508,  states  the  law  with  his  usual  foroe  and 
accuracy  as  follows:  '*It  is  among  these  laws 
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of  the  states,  therefore,  that  we  find  provisions 
concerning  tbe  riehts  and  duties  of  common 
carriers  of  persons  and  merchandise,  whether 
by  land  or  by  water,  and  the  means  authorized 
by  which  injuries  resulting  from  the  failure 
properly  to  perform  their  obligations  may  be 
either  prevented  or  redressed.  A  carrier  ex- 
ercising his  calling  within  a  particular  state, 
although  engaged  in  the  business  of  interstate 
commerce,  is  answerable  according  to  the  laws 
of  the  state,  for  acts  of  nonfeasance  or  mis- 
feasance committed  within  its  limits.  If  he 
fail  to  deliver  goods  to  the  proper  consignee 
at  the  right  time  or  place,  he  is  liable  in  an  ac- 
tion for  damages  under  the  laws  of  the  state 
in  its  courts:  or  if  by  negligence  in  transpor- 
tation be  inflicts  injury  upon  the  person  of  a 
passenger  brought  from  another  state,  a  right 
of  action  for  the  consequent  damage  is  given 
by  ihe  local  law.  In  neither  case  would  it  be 
a' defense  that  the  law  giving  the  right  to  re- 
dress was  void  as  being  an  unconstitutional 
regulation  of  commerce  by  tbe  state.  This, 
indeed,  was  the  very  point  decided  in  8/ierlock 
v.  Ailing,  93  U.  S.  99.  23  L.  ed.  819.  If  it  is 
competent  for  the  state  thus  to  administer  jus- 
tice according  to  its  own  laws  for  wrongs  done 
and  injuries  suffered,  when  committed  and  in- 
flicted by  defendants  while  engaged  in  the  busi- 
ness of  interstate  or  foreign  commerce,  not^ 
withstanding  the  power  over  t  hose  subjects  con- 
ferred upon  Congress  by  the  Constitution,  what 
is  there  to  forbid  the  state,  in  the  further  exer- 
cise of  the  same  jurisdiction,  to  prescribe  the 
precautions  and  safeguards  foreseen  to  be 
necessary  and  proper  to  prevent  by  anticipa- 
tion those  wrongs  and  injuries  which,  after 
they  have  been  inflicted,  it  is  admitted  the  state 
has  power  to  redress  and  punish?  .  .  .  But 
for  the  provisions  on  the  subject  found  in  tbe 
local  law  of  each  state,  there  would  be  no 
legal  obligation  on  the  part  of  the  carrier, 
whether  ex  contractu  or  ex  delicto  to  those  who 
employ  him;  or  if  the  local  law  is  held  not  to 
apply  where  the  carrier  is  engaged  in  foreign 
or  interstate  commerce,  then,  in  the  absence  of 
laws  passed  by  Congress  or  presumed  to  be 
adopted  by  it,  there  can  be  no  rule  of  decision 
based  upon  rights  and  duties  supposed  to 
grow  out  of  tbe  relation  of  such  carriers  to 
the  public  or  to  individuals.  In  other  words,  if 
the  law  of  the  particular  state  does  not  govern 
that  relation,  and  prescribe  the  rights  and 
duties  which  it  implies,  then  there  is,  and  can 
be,  no  law  that  does  until  Congress  expressly 
supplies  it.  or  is  held  by  implication  to  have 
supplied  it.  in  cases  within  its  jurisdiction 
over  foreign  and  interstate  commerce.  Tbe 
failure  of  Congress  to  legislate  can  be  con- 
strued only  as  an  intention  not  to  disturb  what 
already  exists,  and  is  the  mode  by  which  it 
adopts,  for  cases  within  the  scope  of  its  power» 
the  rule  of  the  state  law.  which,  until  dis- 
placed, covers  the  subject." 

To  the  luminous  exposition  of  the  law  con- 
tained in  the  above  quotation  we  feel  that  we 
can  add  nothing.  Therefore,  without  pro- 
longing this  disrussion,  we  are.  for  the  fore- 
going reasons,  of  opinion  that  §  1295  is  a 
valid  and  constitutional  law,  and  ihe  decree  of 
the  Circvit  Court  is  affirmed. 
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STATE  of  Washington,  exrel.  W.  8.  GRINS- 
FELDER,  Bespt., 

V. 

SPOKANE    STREET    RAILWAY    COM- 
PANY, Appt. 


(.. 


.Wash.. 


-) 


1.  A  prior  demand  for  the  operation  of 
a  street  railway  is  not  absolutely  neceasary 
to  sustaio  a  proceeding  for  mandamus  to  compel 
Its  operation. 

8.  One  who  lives  adjacent  to  a  street 
railway*  and  owns  considerable  property  there 
which  be  has  improved,  relyintr  upon  the  facili- 
ties afforded  by  the  line,  has  a  material  individual 
interest  which  entitles  bim  to  be  a  relator  in 

**  mandamus  to  enforce  the  operation  of  the  line. 

8.  A  street-railway  company,  which 
has  received  firom  the  state  and  entered 
upon  the  enjoyment  of  a  franchise  for  its  busi- 
ness, cannot  cease  to  operate  the  line  without  the 
consent  of  the  Rrantingr  power. 

4.  The  operation  of  a  street  railway 
can  be  enforcsed  by  mandamus  where  a 
company  which  has  acquired  the  right  and  com- 
menced to  perform  the  service  attempts  to  dis- 
continue it. 

5«  The  absence  of ''any  g^ant  or  privi- 
lei^e  or  franchise  to  operate  a  street 
railway  will  not  relieve  a  company  which  has 
occupied  the  streets  for  such  purpose  for  several 
years  without  objection,  from  the  duty  to  con- 
tinue the  service. 

(June  20, 1806.) 

A  PPEAL  by  defendant  from  a  judgment  of 
ii  the  Superior  Court  for  Spokane  County 
in  favor  of  relator  in  a  mandamus  proceeding 
to  compel  defendant  to  operate  its  railway  on 
certain  streets.     Affirmed. 

The  facts  are  slated  in  the  opinion. 

Mr,  Thomas  C«  Griffith  for  appellant. 

Messrs.  Graves*  Wolf*  Sd  Graves,  for 
respondent: 

A  corporation  formed  for  the  purpose  of 
constructing  and  operating  lines  of  railway 
upon  the  public  highways,  for  the  purpose  of 
transporting  passengers  for  hire,  is  a  quasi- 
public  corporalion.  When,  in  pursuance  of 
the  powers  granted  it  by  the  state,  it  engages 
ID  this  business,  it  may  not  at  its  pleasure  dis- 
continue the  operation  of  its  lines;  but,  on  the 
contrary,  it  owes  to  the  public  generally  the 
duty  of  carrying  on  this  business  until  it  be 
relieved  from  its  obligation  to  do  so  by  the 
state— the  authority  which  conferred  its  powers 
and  imposed  its  liabilities. 

Re  IjKider,  14  Misc.  208. 

Where  the  duty  sought  to  be  enforced  is 
GDC  which  is  imposed  by  law  and  owing  to 
the  public  at  large,  there  is  no  necessity  for  a 
demand  and  refusal.  The  duty  imposed  by 
law,  and  the  omission  to  perform  it,  stand  in 
the  place  of  a.demand  and  refusal. 

High.  Extr.  Legal  Rem.  2d  ed.   §§  13-41; 


State,  Bice,  v.  Marshall  County  Judge,  7  Iowa, 
208;  Virginia  v.  Rives.  100  U  S.  330,  25  L.  ed. 
678;  At'ty.  Gen,  v.  Boston,  123  Mass.  477;  State, 
Byers,  v.  Bailey,  7  Iowa,  895. 

The  relator  is  entitled  to  use  the  name  of 
the  state  in  bringing  this  action  because  the 
duty  sought  to  be  enforced  is  one  imposed  by 

Union  P.  R.  Co,  v.  Hall,  91  U.  S.  354.  23 
L.  ed.  432. 

Where  the  duty  sought  to  be  enforced  is  one 
owing  to  the  public  generally,  private  parties 
may  sue  out  the  writ  without  showing  that 
they  suffer  a  special  injurv. 

Union  R  R.  Co.  v.  IldU,  91  U.  S.  854,  28 
L.  ed.  432;  Re  Loader.  14  Misc.  208;  Satannah 
&  0.  Canal  Co.  v.  Shvmav,  91  Ga.  400. 

The  franchise  granted  to  a  railroad  com- 
pany, or  to  a  street-railway  company,  by  the 
state,  is  not  granted  to  it  alone  for  the  profit 
that  may  be  made  therefrom  by  the  incorpora-. 
tors.  The  franchise  is  granted  in  a  large 
measure  for  the  public  good.  Peculiar  privi- 
leges are  conferred  upon  them  on  the  con- 
sideratiop  that  they  will  provide  facilities  for 
the  communication  and  intercourse  of  the 
public.     They  are  common  carriers. 

Ifew  York  d  M,  Line  R,  Co,  v.  Winans,  17 
How.  39.  15  L.  ed.  29;  Booth.  Street  Railways. 
§  1;  Talcott  v.  Pine  Grove  Twp.  1  Flipp.  120. 

It  is  only  when  such  tracks  are  intended  to 
be  used  for  the  public  good  that  the  power 
may  be  granted  them. 

Mikesell  v.  Dvrkee,  34  Kan.  509:  Olaessnerv, 
Anheuser-Busch  Brewing  Asao.  100  Mo.  508. 

Therefore,  such  corporations  may  not,  by 
any  act  of  their  own,  without  the  consent  of 
the  slate,  disable  themselves  from  performing 
the  functions,  the  undertaking  of  which  was  the 
consideration  for  the  public  grant 

Thomas  v.  West  Jersey  R,  Co.  101  U.  S.  83, 
25  L.  ed.  952;  Ttilcott  v.  Pine  Grove  Twp. 
1  Plipp.  120;  Gates  v.  Boeton  dk  N.  Y.  Air 
Line  R.  Co,  53  Conn.  342;  King  v.  Severn  d  W, 
R,  Co,  2  Barn.  &  Aid.  646:  State  v  Hartford 
dtN,  H  R.  Co.  29  Conn.  538;  Railroad  Comrs. 
V.  Portland  d  0.  Cent.  R.  Co.  63  Me.  269.  18 
Am.  Rep.  208;  Union  P,  R,  Co.  v.  flail,  91 
U.  S.  843.  23  L,  ed.  428;  Farmers'  Loan  <&  T, 
Co  V.  Henning,  Fed.  Cas.  4.666;  Peopfe  v. 
Albany  cfe  Vt.  R,  Co.  24  N.  Y.  269,  82  Am. 
Dec.  295;  Potwin  Place'  v.  Topeka  R.  Co,  51 
Kan  609:  Re  Loader,  14  Misc.  ii08;  San  An- 
tonio Street  R.  Co,  v.  State.  Elmendorf  (Tex. 
Civ.  App.)  88  S.  W.  55;  Savannah  d:  Q.  C'nal 
Co.  y.  Sriuman,  91  Ga.  400;  Uaugen  v,  Albina 
Light  dhW,  Co.  21  Or.  411,  14  L.  R.  A.  424; 
Spokane  Street  H  Co.  v.  Spokane  Fal's.  6  Wash. 
524;  Ohio  cfe  M.  R.  Co,  v.  People,  Lyman,  121 
III  488;  Riggs  v.  Johnson  County  Comrs.  6 
Wall.  188,  18  L.  ed.  774. 

Reavis»  J.,  delivered  the  opinion  of  the 
court: 

Application  by  relator  for  a  writ  of  manda- 
mus to  compel  the  defendant,  a  street  railway 


Nons.— For  mandamus  to  compel  the  operation  '  (111.)  28  L.  R.  A.  224:  People,  CantrelU  v.  St.  Louis, 
of  a  railroad  or  street  railway,  see  State,  Little,  v.    A.  &  T.  H.  R.  Ck>.  (III.)  35  L.  R.  A.  656;  and  Ban  An- 
Dod^e  City,  M.  Sc  T.  R.  Ck).  (Kan.)  24  L.  R.  A.  664,    tonio  Street  R.  Co.  v.  State,  Elmendorf  ^Tex.)  85 
.  and  note;  also  Chicago  &  A.  R.  Co.  v.  People,  Hunt  I  L.  R.  A.  662. 
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compaDy,  to  operate  a  line  of  street  railway  to 
Bell  Park  addition,  in  the  city  of  Spokane. 
The  alternative  writ  founded  on  the  affidavit 
of  relator  was  demurred  to  by  the  defendant, 
and.  upon  the  overruliog  of  the  demurrer  by 
the  superior  court,  defendant  answered  deny- 
ing some  of  the  facts  stated  in  the  affidavit,  and 
setting  up  new  matter,  to  which  reply  was 
made  by  relator.  Upon  the  issues  raised  a 
trial  was  had  before  the  court  without  the  in- 
tervention of  a  jury  and  findings  of  fact  made 
by  the  court.  Defendant  excepted  to  a  num- 
ber of  findings  because  not  sustained  by  the 
evidence,  but  we  find  substantial  evidence  to 
sustain  each  finding  of  the  court,  and  as  this  is 
a  law  action,  the  findings  of  fact  by  the  court 
have  the  same  force  and  effect  as  a  verdict  of 
the  jury,  and  this  court  cannot,  therefore, 
weigh  conflicting  testimony  in  the  case. 

The  material  facts  found  by  the  court  are 
substantially  that  about  the  17th  of  April,  1888, 
the  Ross  Park  Street  Railway  Company  was 
incorporated  under  the  laws  of  the  slate,  for 
the  purpose  of  constructing,  equipping,  oper- 
ating, and  maintaining  a  system  of  street  rail- 
ways in  the  city  and  county  of  Spokane,  for 
the  transportation  of  freight  and  passengers, 
such  railways  to  be  operafed  by  steam,  horses, 
or  electricity,  and  likewise  to  borrow  money, 
and  to  secure  the  payment  of  the  same  by  mort- 
gage on  its  property  and  franchises.  That  sub- 
sequent to  the  incorporation,  and  from  time  to 
time  until  the  spring  of  1892,  the  Ross  Park 
Street  Railway  Company,  by  building,  leasing, 
and  purchasing,  operated  a  line  of  street  rail- 
way commencing  at  the  corner  of  Howard  and 
Riverside  avenues,  in  the  city  of  Spokane: 
running  thence  along  Howard  street  to  Front 
street;  thence  on  Front  street  to  Olive  street; 
thence  east  on  Olive  street  to  Hamilton  street; 
thence  north  upon  Hamilton  street  to  Illinois 
avenue;  thence  east  and  northeasterly  onlllinois 
avenue  to  C  street;  thence  north  on  0  street 
to  Diamond  street;  and  thence  east  on  Dia- 
mond street  to  the  northeast  corner  of  block  1 
of  Bell  Park  addition  to  Spokane.  That  all  of 
the  streets  mentioned  were  within  the  corpor- 
ate limits  of  Spokane,  to  and  including  C  street 
and  the  remainder  of  the  streets  were  in  platted 
additions  to  the  city.  The  line  of  railway  ex- 
tends to  the  intersection  of  Illinois  avenue  and 
Hamilton  street  near  a  point  known  as  Martha 
avenue,  to  the  town  of  Hillyard.  The  Hill- 
vard  line  was  built  by  a  separate  corporation 
known  as  the  "Arlington  Heights  Street  Rail- 
way Company."  Subsequently,  in  the  year 
1894,  the  defendant,  through  a  corporation 
known  as  the  "Washington  Water-Power  Com 
pany,*'  acquired  control' of  all  the  lines  of  Ross 
Part  Street  Railway  Company  and  of  the  Ar- 
lington Heights  Street  Railway  Company,  and 
operated  ihe  same  thereat ter,  \in til  May,  1897, 
as  one  system.  At  that  date  a  sale  was  made 
of  all  the  lines  of  the  Ross  Park  Street  Rail- 
way Company  bv  foreclosure  of  a  mortgage 
executed  to  the  iPranklin  Trust  Company  to 
secure  payment  of  bonds,  at  which  sale  the 
Franklin  Trust  Company  became  a  purchaser, 
buying  all  the  property  rights  and  franchises 
along  the  lines  and  appertaining  thereto.  On 
the  same  day  a  lease  was  executed  by  the 
Franklin  Trust  Company  to  defendant,  by 
which  the  defendant  covenanted  to  operate  the 
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said  lines,  and  pay,  as  rent  therefor,  100  per 
cent  of  the  gross  earnings  to  the  Washingioa 
Water  Power  Company,  the  line  of  street  rail- 
way running  from  Illinois  avenue  to  the  north- 
east corner  of  block  1,  of  Bell  Park  addition, 
being  expressly  mentioned  and  described  in  the 
lease,  and  being  a  portion  of  the  line  cove- 
nanted by  the  defendant  in  the  lease  to  be  by  it 
run  and  operated.  Thereupon  defendant  en- 
tered upon  and  continued  under  the  lease  to 
operate  all  the  said  lines  of  street  railway  until  a 
few  days  before  the  commencement  of  this 
action,  in  December,  1897,  when  it  discontinued 
that  portion  of  the  line  from  Illinois  avenue  to 
Bell  Park  addition.  That  at  all  times  during 
the  operation  of  these  lines  they  were  operated 
as  one  system,  under  one  management,  and 
passengers  paid  but  one  fare  for  the  entire  trip. 
In  December,  1897,  a  short  time  before  the 
commencement  of  this  action,  the  defendant 
ceased  to  operate  that  portion  of  the  railway 
line  extending  from  the  intersection  of  Illinois 
avenue  and  Hamilton  street,  at  Martha  street, 
to  Bell  Park,  which  in  the  findings  of  fact  is 
designated  as  the  •'Minnehaha  Park  Line." 
Its  poles,  wires,  and  tracks  were,  however,  left 
in  the  street,  and  have  been  left  there  ever 
since,  and  the  defendant  has  declared  no  inten- 
tion to  remove  the  same  or  not  to  recommence 
the  operation  of  the  line  at  some  future  date. 
There  are  about  forty  families  living  reason- 
ably adjacent  to  the  Minnehaha  Park  Line  who 
are  in  the  habit  of  using  the  same  for  street- 
car facilities.  There  were  daily  carried  over 
this  line  from  80  to  120  people.  A  large  num- 
ber of  these  people  have  built  bouses  there, 
improved  their  lands  and  yards,  and  taken  up 
their  residence  there,  because  of  the  street  car 
facilities  afforded  by  said  line.  The  relator 
lives  adjacent  to  this  line,  and  several  years 
ago  commenced  to  reside  there,  and  owns  con- 
siderable property,  which  he  has  improved, 
relying  upon  the  facilities  afforded  by  this 
street  railway  line.  No  franchise  was  ever 
granted  by  the  authorities  of  the  city  or  county 
of  Spokane  to  the  defendant,  or  any  of  its  pred- 
ecessors in  interest,  for  the  occupation  of 
Hamilton  street,  C  street,  or  Diamond  street. 
At  the  time  the  line  along  Hamilton  street  was 
built  Hamilton  street  was  not  within  the  city 
limits.  In  1891  the  addition  within  which  lies 
Hamilton  street  was  included  within  the  limiu 
of  the  city.  C  street  and  Diamond  street  have 
not  yet  been  included  in  the  corporate  limits, 
but  all  the  streets  mentioned  are  within  platted 
additions  to  the  city  of  Spokane.  Hamilton 
street  was  dedicated  by  the  persons  along  the 
northeast  addition  to  Ross  Park  addition,  and 
in  the  dedication  of  the  streets  in  that  addition 
the  dedicators  reserved  the  exclusive  right  to 
lay  street  railways  alon^  the  streets,  and' prior 
to  the  building  of  the  line,  the  defendant,  or 
its  predecessors  in  interest,  received  permission 
from  the  dedicators  and  owners  of  the  property 
along  the  street  to  lay  the  same.  Since  Hamil- 
ton street  has  come  within  the  city  limits,  the 
corporate  authorities  have  not  interfered  with 
the  occupation  of  the  street  by  the  railway 
company,  and  it  has  been  in  the  undisputed  use 
and  occupation  thereof.  Along  C  street  and 
Diamond  street  a  like  reservation  was  contained 
in  the  dedication  of  the  additions  through  and 
along  which  these  streets  ran,  but  no  permis- 
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sion  has  been  obtained  from  the  dedicators  or 
the  adjacent  property  owners  by  the  street- 
railway  company  or  its  predecessors  in  inter- 
est to  occupy  said  streets.  It  has,  however, 
continuously  occupied  the  same  since  1892, 
and  no  objection  has  ever  been  made,  so  far  as 
appears,  by  the  county  authorities,  and  at  the 
time  of  ceasing  to  operate  said  line  it  was  in 
undisturbed  use  and  occupation  of  said  streets. 
All  of  the  Minnehaha  Park  line  and  all  of  the 
Ross  Park  line  run  along  and  upon  public 
streets  of  the  city  of  Spokane,  and  public 
streets  of  additions  thereto,  dedicated  accord- 
ing to  statute  as  public  highways.  The  system 
operated  by  the  defendant  includes  the  major 
portion  of  the  street  railway  mileage  in  the  city 
of  Spokane.  It  is  not  found  what  is  the  actual 
cost  of  operating  the  Minnehaha  Park  line. 
The  court  found  that  a  half -hour  service  on 
the  Minnehaha  Park  line,  run  in  connection 
with  Che  Ross  Park  line,  is  a  reasonable  opera- 
tion of  the  road  and  is  such  an  operation  as 
the  company  has  maintained  for  a  period  of 
over  five  years.  No  demand  was  made  by  any 
person  upon  the  defendant  to  continue  or  re- 
sume the  operation  of  the  line.  Upon  the  find- 
ings of  fact  the  superior  court  entered  judg- 
ment awarding  a  peremptory  writ  of  manda- 
mus commanding  the  defendant  to  run  and 
operate  an  electric  car  or  cars  on  that  portion 
of  this  road  in  the  city  of  Spokane  and  addi 
tions  mentioned  and  descril)ed  in  the  findings 
of  fact  as  the  Minnehaha  Park  line. 

1.  It  18  urged  by  the  defendant,  appellant 
here,  that,  no  demand  having  been  made 
upon  it  to  resume  the  o|>eration  of  its  line, 
the  action  cannot  be  maintained.  It  is  true 
that,  upon  the  necessity  of  a  previous  de- 
mand and  refusal  to  perform  the  act  which 
it  is  sought  to  coerce  by  mandamus,  the  au- 
thorities are  not  altogether  reconcilable.  Mr. 
High  says:  **The  better  doctrine,  however, 
seems  to  be  that  which  recognizes  a  distinction 
between  duties  of  a  public  nature,  or  those 
which  affect  the  public  at  laree.  and  duties  of 
a  merely  privste  nature,  affecting  onlv  the 
rights  of' individuals.  And  while  in  the  latter 
class  of  cases,  where  the  person  aggrieved 
claims  the  immediate  and  personal  benefit  of 
the  act  or  duty  whose  performance  is  sought, 
demand  and  refusal  are  held  to  be  necessary 
as  a  condition  precedent  to  relief  by  man- 
damus, in  the  former  class,  the  duty  being 
strictly  of  a  public  nature,  not  affecting  indi 
vidua!  interests,  and  there  being  no  one  special- 
ly empowered  to  demand  iis  performance, 
there  is  no  necessity  for  a  literal  demand  and 
refusal.  In  such  cases  the  law  itself  stands  in 
lieu  of  a  demand,  and  the  omission  to  perform 
the  required  duty  in  place  of  a  refusal." 
High,  Extr.  Legal  Rem.  2d  ed.  ^  13.  See  also 
Id.  ii  41.  In  Union  P.  R.  Go.  v.  HaU,  91  U. 
S.  343,  23  L.  ed.  4*>8.  there  was  under  consid- 
eration an  application  by  private  parties  lo 
compel  the  Union  Pacific  Railroad  Company 
to  operate  its  Hue  as  one  continuous  system 
into  the  town  of  Council  Bluffs,  Iowa.  It  was 
urged  that  these  parties  could  not  lawfully  be 
relators  in  the  suit,  but  it  should  have  been 
brouirht  by  the  attorney  general  of  the  United 
States,  or  the  district  attorney  of  the  dis- 
trict of  Iowa,  because  the  object  of  the  suit 
was  to  compel  the  performance  of  a  pub- 
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lie  duty.  The  court  concludes:  "There  is, 
we  think,  a  decided  preponderan(ie  of  Amer- 
ican authority  in  favor  of  the  doctrine  that 
private  persons  may  move  for  a  mandamus  to 
enforce  a  public  duty,  not  due  lo  the  govern- 
ment as  such,  without  the  intervention  of  the 
government  law  officer."  In  consonance  with 
these  views  may  be  mentioned  State ,  Rice,  v. 
Marshall  County  Judge,  7  Iowa,  186;  Virginia 
V.  Rijies,  100  U.  S.  813,  25  L.  ed.  667;  Atty. 
Qen.  V.  Boston,  128  Mass.  460.  In  NortJurn  P, 
R.  Go.  V.  Territory,  3  VVash.  Terr.  803,  it  was 
said  by  the  court:  '*No  demand  for  the  facil- 
ities requiied  was  ever  made  upon  the  com- 
pany. That  a  demand  would  be  necessary,  ae 
a  foundation  of  proceedings  of  this  nature  to 
establish  a  mere  private  light,  is  conceded;  but 
it  is  claimed  by  appellee  that  this  was  a  ques- 
tion of  public  right,  and  that  the  company  was 
neglecting  to  perform  a  duty  which  it  owed  to 
the  public,  and  that  in  such  a  case  a  demand 
was  not  necessary.  We  think  this  claim  is  es- 
tablished by  the  facts  and  law  of  this  case." 
It  may  be  noted  that  appellant  did  not  deny 
that  it  had  discontinued  the  operation  of  its 
street  railway  line  indefinitely.  The  rule 
which  requires  a  demand  to  be  made  before 
application  to  the  court  for  a  writ  of  mandate 
is  founded  upon  reason;  that  is,  it  is  unjust 
that  defendant  should  be  subjected  to  the  pay- 
ment of  costs  for  a  failure  of  some  duty  which 
it  was  willing  to  perform  had  it  been  requested 
lo  do  so.  In  Atty.  Gen.  v.  Bohton,  123  Mass. 
460,  the  supreme  court  of  Massachusetts  said: 
"But  where  a  municipal  corporation  or  board 
has  distinctly  manifested  its  intention  not  to 
perform  a  deQnite  public  duty,  clearly  re- 
quired of  it  by  law,  no  demand  is  necessary 
l>efore  applying  for  the  writ."  The  appellant's 
duty  is  a  public  one,  due  to  the  public,  if  due 
at  all,  and  therefore  falls  within  the  rule  an- 
nounced by  the  best  authority.  Upon  the  facts 
found,  it  was  not  absolutely  necessary  for  the 
relator  to  make  a  demand  for  the  operation  of 
the  line. 

2.  It  is  also  suggested  that  the  relator  has 
not  such  interest  in  the  subject-matter  of  the 
action  as  will  enable  him  to  maintain  the  ac- 
tion. It  is  shown,  however,  he  has  a  material 
individual  interest  in  enforcing  the  perform- 
ance of  a  duty  to  the  public.  Union  P.  R.  Co. 
V.  Hall,  91  U.  8.  343.  23  L.  ed  428;  Re  Loader, 
14  Misc.  208;  Savanna/i  <fc  0,  Canal  Go,  v. 
Shuman,  91  Ga.  400. 

3.  It  is  maintained  by  appellant  that  the 
facts  failed  to  show  any  legal  duty  which  it  as 
a  corporation  is  bound,  either  by  law  or  its 
charter,  to  do  or  perform.  The  statute  regu- 
lating mandamus  in  this  state  (Ballinger's 
Codes  &  Stat.  §  5755)  is  as  follows:  'It  may 
be  issued  by  any  court,  except  a  justice's  or  a 
police  court,  to  any  inferior  tribunal,  corpora- 
tion, board,  or  person,  lo  compel  the  perform- 
ance of  an  act  which  the  law  especially  en- 
joins as  a  duty  resulting  from  an  office,  trust, 
or  station,  or  to  compel  the  admission  of  a 
party  to  the  use  and  enjoyment  of  a  right  or 
office  to  which  he  is  entitled,  and  from  which 
he  is  unlawfully  precluded  by  such  inferior 
tribunal,  corporation,  board,  or  person." 
High,  Extr.  Legal  Rem.  ^  1,  defines  the  writ 
as  follows:  *'The  modern  writ  of  mandamus 
may  be  defined  as  a  command  issuing  from  a 
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common -law  court  of  competent  jurisdiction, 
in  the  name  of  the  state  or  sovereign,  directed 
to  some  corporation,  officer,  or  inferior  court, 
requiring  the  performance  of  a  particular  duty 
therein  specified,  which  duty  results  from  the 
official  station  of  the  party  to  whom  the  writ 
is  directed,  or  from  operation  of  law."  The 
controversy  is  whether,  under  the  principles 
of  the  common  law,  a  corporation  authorized 
to  transact  the  business  which  appellant  is  au 
thorized  to  do,  and  which  ithasactually  trans- 
acted, in  the  acquisition  and  operation  of  its 
street-railway  lines,  owes  a  dutv  to  the  public 
to  continue  the  operation,  the  franchise 
vas  granted  to  appellant  by  the  state,  not  for 
its  profit  alone  or  that  of  its  stockholders,  but 
in  a  large  measure  for  the  public  beoefit.  Pe- 
culiar privileges  were  conferred  upon  it  in  con- 
sideration that  it  would  provide  facilities  for 
communication  and  intercourse  for  the  public. 
It  is  a  common  carrier.  New  York  iSb  M.  Line 
R.  Co.  V.  Winans,  17  How.  30,  15  L.  ed.  27; 
Booth,  Street  Hallways,  §  1;  Talcott  v.  Pine 
Or&ve  Twp.  1  Flipp.  120.  It  was  granted  the 
power  of  eminent  domain,  a  part  of  the  sover- 
eignly of  the  state,  and,  with  the  consent  of  the 
municipalities,  it  may  lay  its  tracks  over  the 
public  streets  and  bijfbways.  Such  corpora 
tions,  then,  may  not,  bv  their  own  acts,  disable 
themselves  from  performing  the  functions 
which  were  the  consideration  for  the  public 
grant.  Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  '26  L.  ed.  9")0.  The  opening  of  a  highway 
or  ferry,  and  the  common  carriage  of  persons 
or  property  over  them,  was  at  common  law  a 
franchise  and  a  matter  of  governmental  con- 
cern. It  was  a  part  of  the  subjects  in  immedi- 
ate possession  of  the  sovereign  power,  and  to 
exercise  which  demanded  a  special  grant  or 
charter  from  the  sovereign.  Such  avocations, 
in  their  nature  and  history,  are  unlike  the  pri- 
vate avocations  of  milling,  hotel  keeping,  and 
traffic,  which  all  may  be  pursued  at  pleasure, 
unless  restrained  by  the  exercise  of  police 
power.  Judge  Kent  says  in  b  Kent.  Com. 
p.  458,  that  there  are  certain  franchises  which 
are  understood  to  be  royal  privileges  in  the 
bands  of  a  subject.  The  right  to  set  up  a 
ferry  or  road,  and  the  taking  of  tolls,  is  one 
of  them,  and  in  this  the  public  has  an  interest. 
In  2  Bl.  Com.  p.  37,  it  is  said  that  a  franchise 
is  a  branch  of  the  royal  preroo:ative  in  the 
hands  of  the  subject,  such  as  the  right  of  tak- 
ing toll  for  a  bridge,  way,  or  wharf.  In  Pros- 
Mr  V.  Wapello  County,  18  Iowa,  827.  it  was  held 
by  Judge  Dillon  that  a  public  ferry  franchise 
could  only  be  conferred  by  the  government, 
and  must  be  founded  on  grant  license,  or  pre- 
scription. Ownership  of  the  soil  on  each  side 
of  a  stream  does  not  confer  the  right  to  es 
tablish  thereon  without  a  grant  a  public  ferry 
at  which  tolls  are  charged.  These  rights,  then, 
are  held  by  the  grantee,  the  holder  of  the  fran- 
chise, as  the  agent  and  trustee  for  the  sover- 
eign power,  and  are  in  no  sense  private,  but 
continue  after  as  well  as  before,  the  grant  lobe 
but  a  portion  of  the  public  interests.  The  ab- 
solute commercial  and  business-  necessity  for 
permanence  when  established  forbade,  from 
the  earliest  years,  the  manifest  impolicy  of  leav- 
ing this  interest  lo  the  laws  of  supply  and  de- 
mand, which  thus  far  have  sufficiently  sup- 
plied the  community  with  hotels,  mills,  etc. 
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And  it  is  not  in  degree  onl^  that  these  fran- 
chises differ  from  mills  and  inns.  The  one  is 
private  property:  the  other  is  a  public  func- 
tion, which  'originallv  resided  in  the  govern- 
ment, and,  when  delegated  to  either  persons 
or  corporations,  still  retains  the  public  use. 
In  Gates  v.  Boston  dt  N,  T.  Air  Line  R.  Co.  63 
Conn.  338,  it  was  said:  "One  public  right 
consists  in  the  continuous  uses  of  the  railroad, 
its  franchises  and  corporate  property,  in  the 
manner  and  for  the  purposes  contemplated  by 
the  terms  of  the  charter.  All  these  corporate 
franchises  and  this  property  are  held  subject 
to,  and  charged  with,  this  obligation."  In  an 
early  case,  that  of  King  v.  Secern  c£-  W.  R.  Co. 
2  Barn.  <&  Aid.  646,  a  writ  of  mandamus  was 
issued  to  compel  the  restoration  of  a  tram  road 
and  the  relaying  of  the  track  which  the  com- 
pany had  worn  out.  In  State  v.  Hartford  dt 
N.  H,  H.  Co.  29  Conn.  588,  a  railroad  co^ipany 
was  incorporated  to  construct  and  operate  a 
railroad  for  the  transportation  of  passengers 
and  freight  between  certain  main  points.  The 
road  was  constructed,  and  thereafter  it  discon- 
tinued operating  its  trains  to  one  of  its  termini. 
The  court  said:  "We  hardly  know  what 
doubtful  principles  of  law  are  thought  to  be 
involved  in  the  case.  .  .  .  All  jurists  and 
judges  will  at  once  agree  that  chartered  com- 
panies are  obliged  fairly  and  fully  to  carry  out 
the  objects  for  which  they  are  created,  and 
that  they  can  be  ^compelled  by  mandamus  to 
do  it;  and  it  will  not  be  questioned  that  in  the 
case  of  public  highways,  whether  turnpikes  or 
railroads,  they  arc  bound  to  keep  them  fit  for 
use,  and,  in  the  case  of  railroads,  to  keep  them 
furnished  with  suitable  cars,  engines,  and  at- 
tendants, without  which  they  cannot  be  used 
at  all."  The  supreme  court  of  Maine,  in  Rail- 
road Comrs.  V.  Portland  <&  0.  Cent.  R.  Co.  63 
Me.  269,  18  Am.  Kep.  208,  compelled  the  erec- 
tion and  maintenance  of  a  depot  for  freight 
and  passengers  upon  a  line  of  railroad.  The 
Supreme  Court  of  the  United  States  in  Union 
P.  R  Co.  V.  Uall,  91  C.  S.  843,  23*L.  ed.  428, 
upon  the  relation  of  private  parties  bv  man- 
damus, compelled  the  Union  Pacific  Rnilrfiad 
Company  to  operate  its  road  as  a  continuous 
line  from  Council  Bluffs  westward.  In  Pot- 
win  Place  V.  Topeka  R.  Co.  51  Kan.  609,  it  was 
held  that  the  perfoimance  of  the  duties  which 
a  street-railway  company  owes  to  the  public 
may  be  enforced  by  mandamus.  There  lines 
of  street  railway  were  operated  in  connection 
with  a  system  of  railways  in  the  city  of  To- 
peka, and  then  discontinues! .  when  the  law 
was  invoked.  In  San  Antonio  Street  R.  Co. 
V  State,  Bfmendorf  {Tex.  Civ.  App  )38  8.  W. 
54,  the  supreme  court  of  Texas  held  that, 
where  a  street  railway  company  had  under- 
taken the  operation  of  its  line'upon  certain 
streets,  the  public  acquired  a  right  to  the 
operation  of  the  lines  which  could  be  enforced 
by  mandamus.  It  was  also  held  that  it  was 
no  defense  to  a  writ  of  mandamus  that  a  city 
might  forfeit  ils  franchise  for  failure  to  con- 
tinue to  operate  its  cars  over  a  portion  of  the 
line:  and  it  was  further  determined  that  an  an- 
swer which  set  up  that  the  operation  of  the  line 
was  a  continual  less  to  defendant,  that  the  rev- 
enues received  were  not  sufficient  to  pay  the 
actual  expenses  of  its  operation,  and  that  if  it 
continued  the  operation  of  the  line  the  value 
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of  its  ^hole  property  would  be  consumed  and 
it  would  become  bankrupt,  was  no  defense, 
for  tbe  reason  that,  so  long  as  it  retained  its 
franchise,  it  would  not  be  allowed  to  urge,  as 
an  excuse  for  failure  to  perform  the  duties  im- 
posed by  it,  that  it  was  nonprofitable.  A  sim- 
ilar principle  is  sustained  with  regard  to  a  canal 
company  in  Savannah  d  0.. Canal  Go.  v.  Shu- 
man,  91  Ga.  400,  where  ji  peremptory  writ  of 
mandamus  was  issued  against  a  canal  company 
requiring  it  to  keep  its  canal  in  a  navigable 
condition.  It  was  also  held  that  tbe  answer 
of  the  defendant,  that  the  operation  of  the 
canal  was  unprofitable,  was  no  defense:  that 
it  could  not  retain  its  franchises  and  refuse  to 
perform  its  duty.  In  Haugen  v.  Albina  Light 
<fe  W.  Co.  21  Or.  411.  14  L.  R.  A.  424.  it  was 
determined  that  a  corporation  formed  for  the 
purpose  of  suppljing  a  city  and  its  inhabitants 
with  water,  and  which  had  laid  its  pipes  in 
the  streets  of  the  city  for  that  purpose,  could 
be  compelled  by  mandnmus  to  supply  persons 
living  along  the  streets  with  water. 

Counsel  for  appellant  has  called  our  atten- 
tion to  two  cases  to  support  the  position  that 
mandamus  cannot  be  maintained  here:  One, 
People  V.  Borne,  W,  d  0.  R.  Co.  103  N.  Y.  95. 
But  the  statute  of  New  York  provided  that  a 
peremptory  writ  of  mandamus  is  only  author- 
ized, in  the  first  instance,  ''where  tbe  ap- 
plicant's right  to  a  mandamus  depends  only 
upon  questions  of  law."  In  that  case  tbe 
material  averments  of  the  petition  of  the  at- 
torney general  were  put  in  issue,  and  tbe  facts 
were  that  a  short  line  of  road  was  abandoned 
where  there  was  another  line,  only  2  miles 
longer,  that  accommodated  tbe  same  public. 
The  court  said:  "The  present  line  [in  opera- 
tion] is  a  little  longer  than  the  one  originally 
adopted  and  slightly  varying  therefrom,  but 
it  accommodates  the  people  of  the  state  and  tbe 
people  of  the  locality  substantially  as  well  as 
the  line  originally  adopted.  Suppose  two 
roads  were  consolidated,  and  the  lines  of  the 
two  between  two  places  were  parallel  and  near 
to  each  other,  could  tbe  consolidated  road  be 
compelled  by  mandamus  to  operate  both  lines, 
or  could  it  discharge  its  duty  to  the  public  by 
usins:  only  one  line?"  And  tbe  court  con 
eluded  that  one  only  was  sufficient  in  that 
case.  The  conclusion  in  no  wise  negatives 
the  established  principle  of  the  public  duty 
owed  by  the  railroad  company.  The  other 
authority  is  State.  ScuUy,  v.  Canal  d  C.  Streets 
B.  Co.  28  La.  Ann.  338,  which  was  an  appli- 
cation for  a  writ  of  mandamus  to  compel  tbe 
officers  of  a  street  railway  company  to  collect 
from  subscribers  to  the  capital  slock  of  the 
corporation  their  delinquent  subscriptions. 
The  relators  were  stockholders.  The  defense 
was  that  the  amounts  to  be  paid  and  tbe  times 
of  payment  were,  by  the  charier  and  agree- 
ment signed  by  tbe  relators,  left  to  the  dis- 
cretion of  tbe  board  of  directors,  and  the  pro- 
vision was  that  •'five  per  cent  of  each  sub- 
scription shall  be  payable  at  tbe  signing  of 
these  articles,  and  the  balance  shall  be  paid  at 
such  tiroes  and  in  such  amounts  or  instal- 
ments as  the  board  of  directors  may  order." 
The  court  there  held  that,  as  a  general  rule,  a 
writ  of  mandamus  would  not  lie  to  compel  an 
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officer  or  a  company  to  do  an  act  coming 
within  the  range  of  their  duties,  where  tbe 
law  or  the  cnarter  under  which  they  act  has 
vested  in  them  a  discretion  to  do  or  not  to 
do  it.  The  case  is  clearly  not  in  point  here, 
for  no  discretion  is  vested  by  our  laws  in  the 
charter  of  a  street-railway  company  that 
would  authorize  ils  discontinuance  of  a  street- 
railway  line  which  it  had  already  established 
and  operated.  Permanency  in  the  service  of 
the  public  in  a  reasonable  manner  is  an  essen- 
tial duty  in  all  such  avocations. 

4.  But  it  is  also  urged  by  counsel  for  ap- 
pellant that  it  had  no  grant  or  privilege  or 
franchise  from  the  city  or  county  to  operate 
its  tracks  upon  the  public  streets,  and  was 
simply  a  licensee  from  the  owners  of  the 
addiiions  through  which  these  streets  ran. 
But  it  has  continuously  occupied  these  streets, 
since  1^92,  with  its  lines,  and  no  objection 
has  been  made  by  the  city  or  county  author- 
ities to  such  occupation,  and  it  is  in  undis- 
turbed use  and  occupation  of  these  streets. 
The  city  could  not  object  now.  Spokane 
Street  R.  Co.  v.  Spokane  Falls,  6  Wash.  531. 
We  do  not  think  it  can  urge  this  objection  so 
long  as  it  is  undisturbed  in  its  use  of  the 
streets.  We  conclude  that  a  corporation  of 
the  nature  of  appellant,  receiving  its  franchises 
from  the  state  and  entering  upon  the  enjoy- 
ment of  them,  cannot  cease  to  perform  the 
functions  which  were  the  consideration  for 
the  grant  of  such  franchises  without  tbe  con- 
sent of  the  granting  power.  Tbe  question  of 
the  public  convenience  is  one  which  appeals  to 
the  discretion  of  the  court.  The  distinction 
between  a  franchise  granted  by  the  state  of 
tbe  right  to  exist  and  engage  in  peculiarly 
favored  operations,  and  upon  which  special 
and  peculiar  burdens  are  imposed,  and  the 
license  granted  by  a  municipality  to  such 
corporations  to  transact  their  business  within 
its  limits,  was  discussed  by  this  court  in  a 
recent  case.  Commercial  Electric  Light  d  P. 
Co.  V.  Tacoma,  17  Wash.  661.  It  was  there 
stated  that  an  electrical  company  was  a  quasi- 
public  corporation,  and  might  not,  without 
tbe  consent  of  the  state,  disable  itself  from 
the  performance  of  its  public  duties  by  trans- 
ferring its  corporate  privileges  and  franchises, 
but  that  it  might  transfer  to  others  tbe  privi- 
lege granted  by  the  municipal  corporation  to 
perform  its  business  in  the  public  streets 
wiihin  the  limits  of  the  city.  See  also  Belle- 
ville  V.  Citizens*  Horse  R.  Co.  152  111.  171,  26 
L.  R.  A.  681. 

In  platted  additions  to  a  town,  when  streets 
are  laid  out  thereon,  tbe  fee  belongs  to  the 
public.  1  Ballinger's  Codes  &  Statutes  (Wash.) 
^  1276:  Elliott,  Roads  &  Streets,  p.  87;  Des 
Moines  v.  Hall,  24  Iowa,  234.  If  any  condi- 
tion is  annexed  to  such  dedication,  the  condi- 
tion falls,  but  the  grant  stands.  Elliott,  Roads 
i&  StreeU.  pp.  88,  109, 110;  Det  Moines  v.  HaU, 
24  Iowa,  241;  Richards  v.  Cincinnati,  31  Ohio 
St.  506. 

The  judgment  of  the  Superior  Court  is  af- 
firmed. 

Anders  and  Dnnbar*  JJ.,  concur. 
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John  J.  JOHNSON,  Trustee  of  the  Estate  of 
Samuel  Blodgeit,  Jr.,  Deceased,  Appt., 

V, 

Kate  VAN  WYCK. 
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.D.  C. 
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1  •  An  agreement  by  an  attorney  to  proih 
ecute  asnit  entirely  at  his  own  expense  in 
consideration  of  one  half  of  the  recovery  is 
obampertouB. 

2.  Champerty  Is  iUefi^al,  independent  of 
■tatatOf  SQd  tbe  Enirltsb  statutes  of  Edw.  I.  and 
III.  and  82  Hen.  Vlll.  on  this  subject  were 
merely  declaratory  of  tbe  common  law. 

8.  The  liAct  that  a  ehampertous  tmst  is 
in  part  for  the  benefit  of  one  who  con- 
veyed land  in  consideration  of  a  share  of  tbe 
prospective  recovery  in  obampertous  litigation 
wiil  not  make  tbe  trustee^s  title  valid  for  any  part 
of  the  property. 

4.  The  rule  that  champerty  in  an  inci- 
dental contract  will  not  defeat  title 
does  not  apply  so  as  to  allow  a  recovery  of  land 
by  a  trustee  whose  titie  is  derived  throuffb  obam- 
pertous ooDveyances  which  have  a  merely  nomi- 
nal consideration  aside  from  champertous  agree- 
ments to  prosecute  suits  for  tbe  property  at  tbe 
expense  of  tbe  various  grantees. 

(November  5, 1894.*) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  for  the  District  of  Co- 
lumbia in  favor  of  defendant  in  an  action 
brought  to  recover  the  possession  of  certain 
real  estate.     Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  J.  J.  Johnson  and  W.  H.  Arm- 
stronit  for  appellant. 

i/r.  William  F.  Mattingly,  for  appellee: 

When  a  contract  is  clearly  champertous  it  is 
still  held  void  and  will  not  be  enforced. 

Stanton  v.  Baskin,  1  MacArth.  558,  29  Am. 
Rep.  612;  8  Am.  &  Eng.  Enc.  Law,  p.  86; 
Mattlmcs  v.  Hetner^  2  App.  D.  C.  349;  Brown 
V.  Biffne,  21  Or.  260.  14  L.  R.  A.  745;  Gilbert 
V.  Holmes,  64  111.  548;  T/te  Mohauk,  8  Wall. 
153,  19  L.  ed.  406;  Boardman  v.  Thompson,  25 
Iowa,  487. 

This  ejectment  is  based  upon  (he  deed  to  the 
plaintiff,  and  to  maintain  tbe  action  it  is  es- 
sential that  the  deed  should  be  free  from  taint 
and  one  that  a  court  could  enforce. 

Hilton  V.  Woods,  L.  R.  4  Eq.  432;  Elborovgh 
V.  Ayres,  L.  R.  10  Eq.  873;  Stanley  v.  Jones, 
7  Bing.  869:  Duke  v.  Harper^  66  Mo.  51,  37 
Am.  Rep.  314. 

Shepardy  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  brought  by 
J.  J.  Johnson,  trustee,  to  recover  a  square  of 
land  in  the  city  of  Washington.  This  square 
is  a  part  of  .the  original  tract  of  494  acres  of 
land  known' as  "Jamaica"  before  the  laying  out 

'^Appeal  to  Supreme  Court  of  United  States  dis- 
missed March  5. 1R05. 


I  of  the  city  of  Washington,  and  is,  with  the  ex- 
ception of  about  50  acres,  included  in  the 
original  plan  and  survey  thereof.  Samuel 
Bl^gett  purchased  tbe  tract  subject  to  a  coo- 
tract  with  the  commissioners  made  by  his 
grantors,  and  in  tbe  allotment  thereunder  took 
a  title  in  fee  simple  to  about  one  half  of  the 
squares  and  lots  as  designated  on  the  original 
map  of  the  city. 

The  plaintiff  claiming  under  grant  from  tbe 
heirs  of  said  Samuel  Blodgett  and  certain 
grantees  and  agents  of  theirs,  proved  heirship 
properly,  and  then  offered  in  evidence  the  con- 
veyance under  which  he  claimed,  together 
with  certain  other  instruments  referred  to 
therein  and  made  parts  of  it.  The  deed  was 
excluded  upon  the  objection  of  defendant 
"that  it  was  void  as  champertous  and  against 
public  policy."  As  this  objection  is  founded 
on  tbe  recitals  of  the  papers  excluded  they  are 
fully  described  and  stated  in  the  order  of  their 
execution,  as  follows:  1.  June  27,  1873,  tbe 
heirs  of  Samuel  Blodgett,  deceased,  entered  into 
an  agreement  with  one  Lorin  Blodgett,  au- 
thorizing and  empowering  him  to  institute 
suits  at  law  and  in  equity  to  recover  all  real 
estate  of  Samuel  Blodgett  in  the  city  of  Wash- 
ington, including  claims  against  buildings  and 
property  of  the  United  States  and  claims 
against  the  commissioners  charged  with  lay- 
ing out  the  city,  and  certain  personal  claims, 
and  so  forth,  excepting  only  "French  spolia- 
tion claims."  The  said  Lorin  Blodgett  was 
fully  empowered  to  bind  the  grantors  '*in  con- 
tracts for  conveyances,  acquittals,  and  releases 
of  title  to  all  or  any  part  of  said  estates  and 
claims,  .  .  .  and  to  settle  and  adjust  them 
in  his  discretion,  and  to  execute  final  and  ab- 
solute deeds  and. other  conveyances,and  to  hold 
and  lease  such  properties  when  in  his  judg- 
ment their  interests  rendered  it  desirable  to  do 
so,  and  to  sign  in  final  release  on  proper  settle- 
ment for  any  and  all  of  said  claims."  The 
said  Lorin  Blodgett  promised  to  prosecute  the 
claims  with  diligence,  "aud  to  pay  all  expenses 
and  costs  of  such  proof  and  prosecution."  It 
was  also  stipulated  that  in  consideration  of 
said  Lorin  Blodgett's  contract  to  "prosecute, 
recover,  and  collect  the  said  estates  and  claims 
at  his  own  proper  costs  and  expenses,  he  shall 
be  entitled  to  and  shall  have  the  one  half  of  all 
tbe  proceeds  thereof."  The  said  Lorin 
Blodgett  further  agreed  to  file  an  account  an- 
nually as  trustee  in  tbe  propercourtin  the  city  of 
Philadelpbia,if  requested  by  anvof  tbe  parties  of 
the  first  part,  in  which  he  shall  set  forth  all  bis 
transactions  and  settlements.  It  was  admitted 
on  the  trial  that  the  said-  Lorin  Blodgett  was 
neither  an  heir  of  said  Samuel  Blodgett,  nor 
a  kinsman  of  an  heir.  2.  May  28,  1884,  an  in- 
denture was  made  between  the  said  heirs  and 
tbe  said  Lorin  Blodgett,  as  parlies  of  the  first 
part,  and  one  Robert  Morrison  as  party  of  the 
second  part,  which  recites  the  aforesaid  agree- 
ment of  June  27,  1873,  and  makes  it  a  part 
thereof,  and  declares  a  desire  'to  make  said 
trust  and  agreement  "effectual  to  the  fullest 


NoTK.— For  champertous  contracts  between  at.  I 
torneys  and  clients,  see  also  notes  to  Manning  v. 
Sprague   (Mass.)  1  L.  R.  A.  616;  Oilman  v.  Jones  < 
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(Ala.)  4  L.  R.  A.113;  Burnham  v.  Heselton  (Me.)  9 
L.  R.  A.  92;  and  tbe  case  of  Reece  v.  Kyle  (Ohio)  1ft 
L.  R.A«723. 
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extent."  TbeD,  reciting  a  consideration  of  the 
premises,  and  the  further  consideration  of  $10, 
it  conveys  to  the  party  of  the  second  part  (Mor- 
rison) "all  the  right,  title,  interest,  and  estate  in 
and  to  all  the  .  estate,  real  and  personal,  of 
which  Samuel  Blodgett,  deceased,  died  seised 
and  possessed;  consisting  of  certain  claims  and 
rights  in  law  and  equity  against  certain  of  the 
buildings  and  property  of  the  United  States  in 
the  distiict  of  Columbia,  and  of  claims  upon 
the  commissioners  of  Washington,"  and  so 
forth.  *'.  .  .  and  also  consisting  of  and 
being  certain  tracts,  squares,  lots,  and  parcels 
of  ground  in  said  District  of  Columbia,  being 
all  ibat  piece  of  land  known  as  and  commonly 
designated  as  'Jamaica/"  The  land  is 
then  described  by  its  ancient  boundaries  and 
again  also  by  numbers  of  the  many  squares 
into  which  is  was  divided,  as  shown  on  the  city 
map.  This  conveyance  is  made  "in  trust  for 
the  sole  use,  benefit,  and  behoof  of  the  said 
parties  of  the  first  part  and  the  said  party  of 
the  second  part  as  declared  in  the  trust  to  the 
said  Lorin  Blcdgett  of  record  as  aforesaid — and 
upon  this  further  trust,  from  time  to  time,and 
at  all  times  to  dispose  of,  convey,  acquit,  and 
release  the  same  or  any  part  thereof,  to  such 
person  or  persons,  to  such  use  and  purposes 
and  in  such  quantity  and  quality  of  estatf  or 
estates  as  in  the  judgment  of  the  said  party  of 
the  third  part  shall  seem  meet  and  proper,  in  the 
best  interests  of  all  concerned,  and  upon  this 
further  trust,  to  prosecute,  sue  for,  recover, 
and  collect  said  estates  and  claims  and  any 
and  every  part  thereof,  and  to  convert  the 
same  inio  money,  keeping  an  exact  account  of 
all  bis  transactions  and  of  all  moneys  recovered 
by  him,  which  account  shall  be  open  and  ac- 
cessible to  the  inspection  of  any  and  all  of  the 
parties  hereto,  their  agents  or  attorneys;  and 
upon  this  further  trust,  to  account  for  and  pay 
over  unto  the  said  Lorin  Blodgett,  trustee, 
party  of  the  second  part,  all  moneys  that  shall 
or  may  come  into  his  bands  in  the  execution  of 
his  trust  as  provided  for  and  intended  by  the 
hereinbefore  recited  deed,  agreement,  and 
trust  to  said  party  of  the  second  part,  for  dis- 
tribution by  the  said  party  of  the  second  part 
according  to  the  provisions  of  said  deed,  agree- 
ment, and  trust."  3.  January  22,  1887.  Lorin 
Blodgett  executed  a  power  of  attorney  to  the 
Union  Trust  Company  of  Philadelphia,  recit 
Ing  the  two  foregoing  instruments  and  em 
powering  it  to  collect  and  enforce  collections 
of  the  property  under  his  right  as  administra- 
tor of  Samuel  Blodgett.  Jr.,  deceased,  as  trus- 
tee, and  as  "a  parly  in  interest  therein."  4.  On 
February  8,  1887,  agreement  was  made  by  and 
between  said  Robert  Morrison,  trustee,  and  one 
William  F.  Boogher,  as  follows: 

•Whereas,  Wm.  F.  Boogher,  of  Washington 
City.  D.  C  has  furnished  to  l>.  R.  Patterson, 
Esq.,  of  Philadelphia,  Penna.,  share  certificates 
No6.  51,  52,  58,  54,  and  55  each  for  $1.000.and 
share  certificate  No.  56,  for  $5,000  (the  total 
par  thereof  being  $10,000)  of  the  estate  of 
Samuel  Blodgett,  Jr.,  deceased,  for  sale  as  in- 
structed and  in  such  quantities  as  he  may  be 
able  to  dispose  of  the  same,  the  proceeds  de- 
rived therefrom  to  be  deposited  with  the 
Union  Trust  Company  of  Philadelphia,  Penna., 
and  to  be  applied  under  the  direction  of  said 
company  to  the  prosecution  of  certain  suits 
41  L.  R.  A. 


now  pending  and  to  be  instituted  for  and  about 
the  property  and  concerns  of  the  said  Samuel 
Blodgett,  Jr.,  deceased,  which  are  solely  and 
only  located  in  the  District  of  Columbia, to  wit, 
only  the  real  estate  concerns  of  said  deceased, 
and  in  and  abo'ut  which  properties  the  said 
Boogher  has  certain  rights  and  interests;  and 
is  to  provide  means  wherewith  to  conduct  and 
prosecute  the  suits  now  instituted  and  to  be  in- 
stituted, and  to  effect  which  he  has  as  aforesaid 
placed  the  said  shares  in  the  hands  of  said  Pat- 
terson for  negotiation  and  sale. 

**ADd  whereas  Robert  Morrison  of  said  city 
of  Washington  is  under  and  by  virtue  of  a  cer- 
tain deed,  dated  May  29,  1884,  made  and  exe- 
cuted by  the  heirs  of  said  Blodgett  and  also 
Lorin  Blodgett  of  Pbiladelphia,  Penna.,  to 
him  the  said  Morrison  and  his  successors,  duly 
constituted  the  trustees  for  said  heirs  and  said 
Lorin  Blodgett  and  as  such  trustee  holds  for 
said  parties  the  title  to  said  properties  located 
in  the  District  of  Columbia,  and  as  such  trus- 
tee has  instituted  certain  suits  and  proceedings 
for  and  about  the  said  properties  in  the  su- 
preme court  for  the  District  of  Columbia, 
looking  toward  the  recovery  thereof  and  en- 
forcing the  rights  of  said  heirs  thereto,  which 
suits,  etc.,  are  now  pending,  and  said  trustee 
is  about  to  bring  other  actions  or  proceedings 
in  the  same  court  for  the  said  heirs,  and  for 
the  ssme  purposes  and  promises,  and  agrees  to 
press  the  rights  of  said  heirs  and  the  said  causes 
to  as  speedy  a  determination  and  settlement  as 
possible  and  in  good  faith. 

"And  whereas  the  said  Lorin  Blodgett  has 
on  the  22d  day  of  January,  1887,  in  his  own 
right  and  also  as  trustee  and  attorney  in  fact 
for  the  heirs  of  said  Samuel  Blodgett,  deceased, 
and  also  as  administrator  for  said  deceased,  ap- 
pointed the  said  Union  Trust  Company  his 
true  and  lawful  attorney  to  ask,  demand,  sue 
for,  levy,  recover  and  receive  all  moneys,  debts, 
rents,  goods,  wares,  dues,  accounts,  and  other 
demands  of  every  sort,  which  are  or  shall  be 
due.  owing,  payable,  and  beloncing  to  or  de- 
tained from  him  the  said  Lorin  Blodgett,  in  or 
by  any  way,  manner,  or  means  on  account  of 
his  interest  under  his  contract,  agreement,  and 
indenture,  made  with  the  heirs  at  law  of  Sam- 
uel Blodgett.  deceased,  dated  June  27,  1878, 
and  under  the  said  deed  to  said  Morrison  as 
trustee,  dated  May  29, 1884,  and  also  as  admin- 
istrator as  aforesaid,  and  also  by  said  power  of 
attorney  dated  January  22.  1887,  gives  to  said 
Union  Trust  Company  full  power  and  author- 
ity to  collect  and  enforce  the  collection  of  what- 
ever property,  effects,  and  sums  of  money  may 
be  or  become  due,  owing,  payable,  or  deliver- 
able to  said  Lorin  Blodgett.  as  such  adminis- 
trator, also  as  trustee  for  the  parties  in  interest, 
and  also  as  a  party  in  interest  therein,  also  the 
said  Union  Trust  Company,  under  said  power 
of  attorney  is  as  such  attorney  to  account  to 
and  pay  over  to  the  several  parties  in  interest 
in  said  estate  whether  as  heirs  at  law  or  other- 
wise, said  property,  effects,  and  moneys  in 
such  proportions  and  amounts  as  shall  be  des- 
ignated and  awarded  by  the  tribunals  or  courts 
having  jurisdiction  of  the  accounts  of  said  Lo- 
rin Blodgett  as  administrator  and  trustee  afore- 
said, also  giving  to  said  Union  Trust  Company 
full  and  entire  power  in  all  the  said  matters, 
also  to  sign  all  receipts,  dues,  papers,  and  ac- 
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quittances  necessary  for  said  administrator  to 
do  in,  to,  or  about  any  or  all  such  matters  or 
pertaining  thereto  in  any  way,  with  power  to 
appoint  agents  or  attorneys  to  carry  out  the 
same,  and  to  revoke  any  such  appointments, 
and  ratifying  and  holding  for  firm  and  e£Fect 
ual  all  that  the  said  Union  Trust  Company 
may  do  under  and  by  virtue  of  said  power  of 
attorney,  and  by  special  promise  and  contract 
making  the  same  irrevocable  and  taking  con- 
siderations and  services  thereunder. 

"And  whereas  it  is  the  desire  of  each  and  all 
the  parties  hereto  to  have  the  purposes  and 
conditions  of  said  arrangement  of  said  Wm. 
F.  Boogher  with  said  Union  Trust  Company 
and  said  D,  K.  Patterson,  as  well  also  as  the 
purposes  and  conditions  of  said  power  of  at- 
torney made  by  said  Lorin  Blodgett  as  admin- 
istrator, trustee,  etc.,  etc.,  fully,  thoroughly, 
and  completely  carry  out  in  alf  parts  and  in- 
tendments of  both  and  all.  and  also  it  is  the  de  • 
sire  and  intent  to  secure  the  services  of  the  said 
Union  Trust  Company,  in  and  about  all  singu- 
lar and  several  matters  touching  or  concerning 
the  said  matters  involved  in  or  concerning  said 
estate;  and  matters  referred  to  herein. 

•"Now,  therefore,  the  said  William  F.  Boo- 
gher in  consideration  of  this  agreement  and  its 
advantages  by  him  recognized,  for  himself.'his 
heirs  and  assigns,  agrees  to  and  with  all  the 
parties  hereto  and  with  the  said  Union  Trust 
Company  that  the  funds  and  proceeds  derived 
from  the  sale  of  the  said  share  certificates 
shall  be  deposited  with  the  said  Union  Trust 
Company,  and  from  time  to  time,  as  occasion 
may,  in  the  judgment  of  the  Union  Trust 
Company  require,  be  applied  to  the  payment 
of  costs  and  expenses  necessary  to  the  conduct- 
ing of  the  several  suits  and  proceedings  touch- 
ing and  concerning  said  matters  involved  in 
the  matters,  concerns,  and  estate  of  which  said 
Morrison  is  trustee  as  aforesaid.  Except  that 
it  is  understood  that  out  of  said  proceeds  said 
Boogher  is  to  have  for  bis  own  use  and  ex- 
pense $125  per  month.  But  the  expense  of 
pressing  said  suits  is  to  be  first  considered,  and 
no  allowance  to  said  Boogher  is  to  interfere 
with  the  enforcing  the  rights  and  claims  of 
said  heirs  by  every  legal  method  and  process. 
And  the  said  Boogher  recognizes,  consents  to, 
and  afiirms  the  said  power  of  attorney  made  by 
said  Blodgett  to  said  Union  Trust  Company  on 
January  2'^,  1887,  and  accepts  for  his  guidance 
and  governance  all  the  conditions  and  provi- 
sions and  intendments  thereof,  and  agrees  that 
he  will  at  all  times  and  places  be  governed, 
controlled,  and  directed  in  all  affairs  connected 
with  or  about  said  estate  and  concerns  herein 
in  any  way  alluded  to  by  the  said  Union  Trust 
Company  and  its  proper  officers  and  agents. 

"And  the  said  Morrison  as  such  trustee,  for 
the  consideration  aforesaid  and  the  recognized 
advantages  hereof,  for  his  successors  and  as- 
signs as  well  as  for  bis  heirs,  executors,  and 
assigns,  agrees  that  he  will  faithfully  carry  out 
and  perform  his  said  trust  under  the  direction 
of  the  said  Union  Trust  Company,  and  also  all 
the  parts  and  conditions  of  this  agreement  he 
will  faithfully  perform  and  keep;  and  further, 
that  the  Union  Trust  Company  shall  be  his 
successor  in  the  event  that  any  transfer  of  the 
trust  or  powers  that  he  has  or  may  have  under 
said  deed  from  said  heirs  is  made' at  any  time, 
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or  in  case  at  any  time,  a  succession  from  any 
cause  is  necessary;  and  that  he  recognizes, 
consents  to,  and  affirms  the  said  power  of  at- 
torney made  by  said  Blodgett  to  said  Union 
Trust  Company  on  January  22,  1887,  and  ac- 
cepts for  his  guidance  and  governance  all  the 
conditions,  provisions,  and  intendments  there- 
of, and  agrees  that  he  will  at  all  times  and 
places  be  governed,  controlled,  and  directed 
in  all  affairs  connected  with  or  about  said 
estate  and  his  said  trust,  in  every  part  and  par- 
ticular, by  the  said  Union  Trust  Company  and 
its  proper  officers  and  agents,  and  this  includes 
all  matters  whether  of  expense  or  otherwise, 
and  make  and  render  accounts  to  said  com- 
pany at  least  monthly,  on  the  first  day  of  each 
and  every  month  of  all  his  actions,  doings,  and 
transactions  as  such  trustee  or  in  any  way  or 
manner  concerning  said  trust,  with  vouchers 
for  all  moneys  had  and  expended,  if  an^  such 
at  any  time  there  be.  and  also  at  any  time  to 
employ  such  attorneys,  counsel,  or  agents  in 
the  said  matters  of  his  said  trust  or  any  of 
them  or  concerning  the  same  as  the  said  Union 
Trust  Company  or  its  officers  shall  request, 
desire,  select,  or  deem  expedient  to  engage  or 
employ,  and  which  may  be  deemed  necessary 
by  said  trustee.  And  further  the  said  Morri- 
SOI4  as  trustee,  etc.,  and  for  himself,  etc., 
agrees  that  no  property  covered  by  his  said 
deed  of  trust  shall  be  conveyed  by  him  or  any 
other  person  by  deed  or  otherwise  to  any  per- 
son for  any  purpose  without  the  written  ap- 
proval and  consent  of  the  said  Union  Trust 
Company  as  to  the  amount  of  purchase  money 
to  be  paid  and  the  terms  und  conditions  of 
such  sale,  or  of  any  mortgage  or  encumbrance 
placed  or  put  upon  said  property  or  any  there- 
of to  secure  purchase  money. 

"And  the  said  Morrison  as  such  trustee,  and 
for  his  successors  and  assigns,  and  for  himself, 
his  heirs  and  assigns,  does  empower  and  ap- 
point the  said  Union  Trust  Company  his  true 
and  lawful  attorney  to  the  same  extent  and  as 
fully  as  the  said  Lorin  Blodgett  has  done  in 
and  by  his  power  of  attorney  dated  January 
23.  1887,  reference  to  which  is  hereby  special- 
ly had,  to  carry  out  the  purposes,  uses,  and 
conditions  of  his  said  trust  as  stated  and  in- 
tended by  said  deed  made  to  said  Morrison  by 
said  heirs,  dated  May  29,  1884,  and  agrees  that 
he  will  deposit  all  funds  and  moneys  arising 
out  of  and  from  his  said  trust  with  said  com- 
pany, for  the  use  and  benefit  of  the  estate  of 
which  said  Lorin  Blodgett  is  administrator. 
And  for  the  consideration  herein  this  is  made 
irrevocable. 

"And  for  its  trouble  and  concern,  and  for 
full  compensation  in  all  these  matters,  the  said 
Morrison  agrees  that  the  said  Union  Trust 
Company  shall  retain  to  itself  a  sum  of  money 
equal  to  one  half  of  all  the  fees,  commissions, 
and  allowances  made  by  him  as  said  trustee  by 
any  court  or  tribunal,  and  he  agrees  so  far  as 
he  may  that  if  no  allowance  is  made  then  the 
said  Union  Trust  Company  majr  return  to  it- 
self in  and  for  full  compensation  a  sum  of 
money  equal  to  2  per  cent  of  the  total  amounts 
which  mayor  shallcome  into  the  hands  of 
said  trust  company  through  or  by  reason  of 
the  said  trust  or  any  of  the  matters  concerned 
therein,  provided  the  court  allows  said  2  per 
cent  to  be  taken  out  of  said  estate,  but  in  no 
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eveDt  is  said  MorrisoD  to  become  personally 
liable  to  said  trust  company  for  said  amount. 

Indorsed  upon  this  is  an  acceptance  of  the 
"obligations  and  duties  imposed  upon  said 
company  by  the  foregoing  agreement  and  let 
ter  of  attorney,"  duly  signed  by  the  Union 
Trust  Company. 

5.  An  indenture  made  by  and  between  the 
said  heirs  of  Samuel  Blodgett,  deceased,  and 
William  F.  Boogher,  as  parties  of  the  first 
part,  and  I^rin  Blodgett,  trustee,  and  Robert 
Morrison,  trustee,  parties  of  the  second  part, 
and  John  J.  Johnson  (plaintiff  in  this  suit), 
party  of  the  third  part.  This  deed  recites  first 
the  agreement  between  the  heirs  and  Lorin 
Blodgett  of  June  27,  1873,  and  then  says: 

'Whereas,  it  is  the  desire  of  the  said  parties 
of  the  first  part,  as  well  as  the  parties  of  the 
second  part,  to  make  said  deed,  agreement, 
and  trust  to  the  said  Lorin  Blodgett  operative 
and  effectual  to  the  fullest  extent  for  the  pur- 
pose therein  specified  and  intended,  and  to 
which  the  said  deed,  agreement,  and  trust  to 
said  Blodgett  is  made  a  part  thereof." 

Among  other  recitals  occur  the  follotving: 

"Whereas  hv  a  certain  trust  deed,  bearing 
date  in  the  29th  day  of  May,  18W4,  made  by 
the  next  of  kin  and  heirs  at  law  of  Samuel 
Blodgett,  Jr.,  and  also  by  Lorin  Blodgett,  of 
Philadelphia,  Pennsylvania,  for  himself  and 
as  attorney  in  fact  and  trustee  for  the  heirs  at 
law  and  next  of  kin  of  Samuel  Blodgett.  Jr.. 
deceased,  to  Robert  Morrison  of  tbe  city  of 
Washington,  D.  C:  the  said  parties  by  said 
deed  conveying  for  a  valuable  consideration, 
to  said  Robert  Morrison,  all  their  rights,  titles, 
and  interests  whatever,  in  and  to  the  several 
tracts  of  land,  lots,  and  property  in  said  deed 
described.  The  land  and  lots  in  said  deed  de- 
scribed, being  genetically  known  as  "Jamaica 
tract"  and  in  the  said  city  of  Washington, 
which  said  deed  is  executed,  witnessed  and 
acknowledged,  and  recorded. 

"Whereas  on  the  8th  day  of  February,  1887, 
William  F.  Boogher,  and  the  said  Ftobert 
Morrison,  for  himself  and  as  trustee  for  the 
heirs  and  estate  of  Samuel  Blodgett,  Jr.,  de- 
ceased, entered  into  a  certain  agreement  with 
the  Union  Trust  Company,  a  corporation  duly 
organized  under  the  laws  of  Pennsylvania,  and 
which  said  agreement  is  duly  recorded  and 
made  a  part  of  this  conveyance 

"And  whereas,  the  said  Robert  Morrison 
has  expressed  a  wish  to  retire  from  tbe  trus- 
teeship aforesaid  and  to  relinquish  all  estate, 
rights,  and  authority  whatsoever  vested  in  him 
by  virtue  of  the  said  deed  of  trust,  dated  tbe 
29th  day  of  May,  a.  d.  1884,  unto  any  new 
trustee  whom  all  parties  desire  shall  be  placed 
in  his  stead. 

"And  whereas  the  said  John  J.  Johnson, 
upon  the  Sdlicitation  of  all  parties  in  interest, 
has  consented  to  accept  the  said  trusteeship, 
upon  the  retirement  of  the  said  Robert  Morri- 
son, an^  carry  out  the  objects,  purposes,  and 
conditions  of  the  trust  as  hereafter  declared 
and  provided. 

"And  whereas  it  is  agreed  by  the  said  Mor- 
rison, for  himself  and  also  in  bis  capacity  as 
trustee  for  all  tbe  parties  named  in  and  cov- 
ered by  each  and  all  of  the  several  deeds  of 
trust,  conveyances,  instruments,  decrees,  or 
other  things  hereinbefore  mentioned,  or  al- 
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luded  to,  and  is  by  him  made  a  part  of  the 
consideration,  for  this  deed  of  conveyance. 
And  further  that  he  will  fully  carry  out  the 
object  and  purposes  of  this  deed,  and  to  fully 
convey  all  his  interest  in  the  deed  aforesaid  as 
trustee  or  otherwise,  he,  the  said  Morrison, 
therefore,  joins  in  the  deed  and  executes  the 
same." 

Then,  upon  "a  consideration  of  the  premises 
and  the  further  sum  of  $10,"  the  parties  of  the 
first  and  second  parts  convey  to  the  party  of 
the  third  part  (the  plaintiff)  all  the  estate,  prop- 
erties, etc,  mentioned  in  the  foregoing  instru- 
ments, with  specifications  of  the  character  of 
the  same;  the  boundaries  of  the  land  and  the 
immense  number  of  the  squares  and  lots  into 
which  it  has  been  divided. 

"In  and  upon  these  trusts,  nevertheless,  that 
is  to  say  in  trust  for  the  sole  use,  benefit,  and 
behoof  of  the  said  parties  of  the  first  part  and 
the  said  partied  of  the  second  part  as  declared 
in  the  trust  to  said  Lorin  Blodgett  of  record 
aforesaid,  and  upon  this  further  trust  from 
time  to  time,  and  at  all  times  to  dispose  of, 
convey,  acquit,  and  release  the  same  or  any 
part  thereof  to  such  person  or  persons,  to  such 
use  and  purposes  and  in  such  quantities  and 
quality  of  estate  or  estates,  as  in  the  judgment 
of  the  said  party  of  the  third  part  shall  seem 
meet  and  proper  in  the  best  interest  of  all  con- 
cerned: and  upon  this  further  trust  to  pros- 
ecute, sue  for.  recover,  and  collect  said  estate 
and  claims  and  every  part  thereof,  and  to  con- 
vert the  same  into  money,  keeping  an  exact 
account  of  all  his  transactions  and  of  all 
moneys  recovered  by  him,  which  account  shall 
be  open  and  accessible  to  the  inspection  of  any 
and  all  tbe  parties  hereto,  their  agents  or  at- 
torneys; and  upon  this  further  trust  to  account 
for  and  pay  over  unto  the  Union  Trust  Com- 
pany or  iti  successors,  as  per  their  contract 
with  Lorin  Blodgett,  trustee,  bearing  date  the 
22d  day  of  January,  a.  d.  1887,  and  duly  re- 
corded in  the  land  records  of  the  District  of 
Columbia,  which  for  greater  certainty  refer- 
ence is  here  had  and  made  a  part  hereof,  all 
moneys  that  may  or  shall  come  into  his  hands 
in  the  execution  of  his  trust  as  provided  for 
and  intended  by  the  hereinbefore  recited  deed, 
agreement,  and  trust,  as  soon  as  the  same  is 
received  according  to  the  provisions  of  the 
said  deed,  agreement,  and  trust,  which  said 
moneys  shall  be  immediately  distributed  and 
paid  by  said  company  to  the  several  parties 
entitled  thereto:  the  heirs  receiving  one  half  of 
the  gross  amount  undiminished  by  any  cost  or 
charge;  and  up>on  this  further  trust  if  at  any 
time  it  should  become  necessary  for  the  proper 
management  of  the  estate,  or  in  the  event  of  a 
vacancy  in  the  trust  either  by  death  or  other- 
wise, power  is  hereby  given  to  the  judge  hold- 
ing the  equity  court  for  the  District  of  Colum- 
bia, upon  the  application  or  petition  of  anyone 
in  interest,  the  trust  company  herein  named 
concurring  therein,  or  its  successors,  to  ap- 
point a  new  trustee  and  the  trustee  so  appointed 
is  to  hold  under  tbe  same  trust  and  power  as 
his  predecessor,  and  none  other,  and  with  the 
like  responMbility. 

"And  tbe  said  parties  of  the  first  part,  and 
the  said  Lorin  Blodgett,  trustee,  aforesaid,  for 
themselves  and  each  of  them  their  and  each  of 
their  heirs,  executors,   and  administrators,  do 
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hereby  covenaDt,  promise,  and  agree  to  and 
with  the  said  party  of  ibe  third  part,  bis  suc- 
cessors, and  assigns  that  they  the  said  parties 
of  the  second  part  and  their  and  each  of  their 
heirs  and  assigns  shall  and  will  warrant  and 
forever  defend  the  said  pieces,  parcels,  lots, 
squares  and  tracts  of  land,  claims,  righu,  and 
properties  and  premises  and  appurtenances, 
unto  the  said  party  of  the  third  part,  bis  heirs 
and  assigns  from  and  against  the  claims  of  all 
persons  claiming  or  to  claim  the  same  or  any 
part  thereof,  by,  from,  under,  or  through  them 
or  any  of  them." 

The  Union  Trust  Company  also  indorsed  on 
said  deed  its  approval  of  the  retirement  of 
Morrison  and  his  relinquishment  of  the  trust 
to  plaintiff. 

6.  On  January  10,  1888,  an  indenture  was 
made  and  executed  between  Lorin  Blodgett 
and  William  F.  Boogher  as  parties  of  the  first 
part,  and  John  J.  Johnson,  trustee,  as  party  of 
the  second  part  as  follows: 

"V/hereas  Julia  A.  Britton  and  others,  heirs 
at  law  of  Samuel  Blodgett,  Junior,  late  of  the 
city  of  Philadelphfa,  aforesaid  deceased,  by 
agreement  bearing  date  of  27ih  day  of  June, 
A.  D.  1878,  and  recorded  at  Washington  afore- 
said, in  liber  No.  731,  folio  448.  of  land  records, 
constituted  and  appointed  the  said  Lorin  Blod- 
gett their  attorney  in  fact  for  the  prosecution, 
recovery,  and  collection  of  their  claims  as 
heirs  at  law  of  the  said  Samuel  Blodgett,  Jr., 
deceased,  as  aforesaid,  and  did  contract  and 
agree  that  be  the  said  Lorin  Blodgett,  should 
be  entitled  to  and  have  the  one  half  of  all  the 
proceeds  of  all  property  real  and  personal, 
which  he,  the  said  Lorin  Blodgett,  should  re- 
cover under  said  agreement.  And  whereas, 
the  said  Lorin  Blodgett  afterwards  made  and 
entered  into  an  agreement  with  the  said  Will- 
iam F.  Boogher,  hearing  date  on  the  23d  day 
of  March,  a.  d.  1882,  and  recorded  at  Wash- 
ington aforesaid  iu  liber  No.  1057,  folio  458, 
and  in  liber  No.  1280,  folio  153  whereby  he 
contracted  and  agreed  in  consideration  of  the 
services  contemplated  by  said  agreement  to  be 
rendered  by  the  said  William  F.  Boogher,  in 
and  about  the  recovery  of  said  claims  to  pay 
to  him  the  said  William  F.  Boogher,  the  one 
fourth  of  the  amount,  which  might  be  collected 
of  said  claims,  being  one  half  part  of  his,  the 
said  Lorin  Blodgett's,  half  of  such  collection 
or  collections. 

"And  whereas,  the  said  heirs  at  law  and  par- 
ties in  interest  in  the  said  estate  of  Samuel 
Blodgett,  Junior,  deceased,  did  by  indenture 
bearing  date  the  29th  day  of  May.  a.  d  1894. 
duly  recorded  at  Washington  aforesaid,  in 
liber  No.  1147,  folio  295.  of  land  records,  grant 
and  convey  unto  Robert  Morrison  of  the  said 
city  of  Washington  his  heirs  and  assigns  all 
their  and  each  of  their  right,  title,  and  interest 
of,in,  and  to  the  said  estate,  real  and  personal, 
as  therein  recited  in  trust  for  the  purpose  of 
the  recovery  and  collection  thereof  as  therein 
stated. 

"And  whereas  the  said  heirs  at  law  and  par- 
ties in  interest  in  .said  estate  together  with  the 
said  Robert  Morri.con,  trustee,  as  aforesaid,  aft- 
erwards by  indenture  bearing  date  the  10th 
day  of  June.  a.  d.  1887,  and  intended  to  be 
forthwith  duly  recorded  at  Washington  afore- 
said, did  grant  and  convey  all  their  said  right, 
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title,  and  interest  of,  in,  and  to  said  estate  of 
the  said  Samuel  Blodgett,  Junior,  deceased, 
unto  the  said  John  J.  Johnson,  as  trustee,  to 
succeed  the  said  Robert  Morrison  in  said  trust 
as  by  reference  to  said  indenture  will  more 
fully  and  at  large  appear. 

**And  whereas,  the  said  Lorin  Blodgett,  and 
William  F.  Boogher,  have  executed  and  issued 
under  even  date  herewith  240  certificates  to 
represent  iheir  joint  one-half  interest  in  the 
said  estate,  real  and  personal,  of  the  said  Sam- 
uel Blodgett,  Junior,  deceased,  atan  estimated 
total  value  of  $240,000,  for  said  one- half  inter* 
est,  each  certificate  being  of  the  par  or  face 
value  of  $1,000,  and  said  certificates  being 
numbered  from  1  to  240,  both  inclusive  respec- 
tivelv,  and  each  certificate  being  in  the  follow- 
ing form  countersigned  by  the  said  John  J. 
Johnson,  trustee,  to  wit: 

(No.—)  ($1,000) 

This  is  to  certify  that  the  bearer  hereof  is  en- 
titled to  one  share  in  one  half  of  the  estate,  real 
and  personal,  of  Samuel  Blodgett.  Junior,  late 
of  the  city  of  Philadelphia,  deceased,  which 
estate  is  located  in  the  city  of  Washington,  and 
is  now  in  the  course  of  recovery  and  collection 
under  the  terms  of  a  contract  made  by  the  heirs 
at  law  of  the  said  Samuel  Blodgett,  Junior, 
deceased,  and  Lorin  Blodgett  of  the  city  of 
Philadelphia,  dated  June  27th.  a.  d.  1873,  and 
recorded  at  Washington  aforesaid,  in  liber  No. 
781.  folio  448,  etc.,  of  land  records,  and  also 
under  an  agreement  made  by  the  said  Lorin 
Blodgett  with  William  F.  Boogher,  of  Wash- 
ington, aforesaid,  dated  March  28d  a.  d.  1882, 
and  recorded  in  liber  No.  1057,  folio  458,  and 
No.  1280,  folio  158.  of  said  land  records,  by 
which  f^aid  contrnct  and  airreement,  the  said 
Lorin  Blodgett.  and  said  William  F.  Boogher, 
became,  ana  are  entitled  to  said  one  half  in- 
terest in  said  estate,  real  and  personal,  and  have 
divided  the  said  one  half  into  240  shares  of  the 
par  value  of  $1,000  each,  of  which  said  division 
this  certificate  represents  one  share  and  the 
holder  hereof  is  entitled  to  a  one  equal  two- 
hundred  and  fortieth  part  of  said  one  half  of 
said  estate,  real  and  pergonal,  of  the  said  Sam- 
uel Blodgett,  Junior,  deceased,  or  the  proceeds 
thereof.  This  certificate  is  one  of  a  series  of 
240,  and  is  secured  upon  a  one- half  interest  in 
the  real  estate  of  the  said  Samuel  Blodgett, 
Junior,  deceased,  or  the  proceeds  thereof  by 
an  agreement  of  even  date  herewith,  and  in- 
tended to  be  forthwith  duly  recorded  at  Wash- 
ington aforesaid,  made  by  and  between  ihe 
said  Lorin  Blodgett  and  William  F.  Boogher, 
of  the  first  part  and  John  J.  Johnson,  of  Wash- 
ington, aforesaid,  trustee  holding  the  legal  title 
to  said  real  estate,  and  is  also  entitled  to  Us  pro 
rata  division  of  the  said  one  half  of  said  per- 
sonal estate,  under  the  terms  of  said  agreement, 
intended  to  be  forthwith  duly  recorded  as 
aforesaid. 

In  testimony  whereof,  we  have  hereunto  set 
out  hands  and  seals,  this  lOth  day  of  January, 
A.  D.  1888. 

Lorin  Blodgett.        (seal) 
William  F.  Boogher  (seal) 
Countersigned: 

John  J.  Johnson,  Trustee,    (seal) 

"The  payment  of  which  certificates  accord- 
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lug  to  tbeir  pro  rata  share  in  the  said  one  half 
of  ihe  estate,  real  and  personal,  of  the  said 
8amuel  Blodf^ett,  Junior,  deceased,  is  intended 
to  be  hereby  secured. 

*'Now  this  Indenture  witnesseth,  that  the 
said  parties,  of  the  first  part,  in  consideration 
of  the  premises  and  of  the  sum  of  $1,  lawful 
money  of  the  United  States,  unto  them  in  hand 
^ell  and  truly  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, have  granted,  bargained,  sold, 
conveyed,  assigned,  transferred,  and  set  over 
nnto  him,  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators,  and  as- 
signs, all  their  and  each  of  their  right,  title, 
interest,  property,  claim,  and  demand,  of,  in, 
and  to  the  said  estate,  real  and  personal  of  the 
said  Samuel  Blodgett,  Junior,  deceased,  being 
the  one  equal  moiety  or  half  part  thereof  as 
aforesaid,  to  hold  the  same  to  the  said  party 
of  the  second  part,  his  heirs,  executors,  admin- 
istrators,  and  assigns,  to  and  for  the  only  proper 
use,  benefit,  and  behoof  of  the  said  party  of 
the  second  part,  his  heirs,  executors,  adminis- 
trators, and  assigns  forever,  in  trust  neverthe- 
less for  the  uses  and  upon  the  following  trusts 
and  conditions,  that  is  to  say: 
'  "First.  For  the  uses  and  purposes  set  forth 
in  the  said  deed  of  conveyance  made  by  the 
said  parties  in  interest  as  aforesaid,  to  the  said 
party  of  the  second  part,  his  heirs  and  assigns 
beariog  date  the  10th  day  of  June,  1887,  as 
aforesaid,  and 

'•Second.  To  hold,  distribute,  divide,  and 
pay  over,  or  cause  to  be  paid  over,  the  said  one 
half  part  of  said  estate,  real  and  personal,  and 
the  proceeds  thereof  from  time  to  lime,  to  and 
among  the  respective  owners  of  said  240  certifi- 
cates pro  rata  and  according  to  their  respective 
holdings,  each  share  or  certificate  as  aforesaid, 
representing  a  one  equal  240th  part  of  such 
divisions  and  payments. 

"And  the  said  party  of  the  second  part,  for 
himself,  his  heirs,  executors,  administrators, 
and  assigns,  does  hereby  covenant  and  agree 
that  he  will  faithfully  carry  out  the  provisions 
of  this  trust,  and  pay  over,  or  cause  to  be  paid 
over,  said  proceeds  of  said  estate,  real  and  per- 
sonal, from  time  to  time  to  the  holders  for  the 
time  being  of  said  240  certificates  according  to 
their  respective  holdini^s  as  aforesaid." 

7.  September  6,  1H88,  Lorin  Blodgett,  Boo- 
gber,  and  Johnson,  trustee,  entered  into  another 
agreement  reciting  that  the  t^rms  of  the  fore- 
going instrument  do  not  in  one  respect  express 
the  true  intention  of  the  parties,  and  that  this  is 
made  to  correct  it.  It  expressly  provides  that 
the  1240.000  of  certificates  shall  not  be  a  lien 
on  any  of  the  real  estate,  but  only  on  the  pro- 
ceeds to  be  paid  to  the  Union  Trust  Company 
for  distribution  by  it  to  the  holders  of  said  cer- 
tificates. Johnson  covenants  to  pay  over  all  pro- 
ceeds of  sales,  settlements,  and  recoveries  to  the 
said  trust  company.  The  instrument  also  pro- 
vides that  **in  all  other  respects  the  said  agree- 
ment is  reafl3rmed" — the  reference  is  to  the  next 
preceding  one— and  that  the  heirs  are  to  receive 
"one  hall  of  the  gross  amounts  undiminished 
by  any  costs  or  charges." 

The  plaintiff's  deed  and  accompanying  pa- 
pers having  been  excluded,  he  declined  to  take  a 
nonsuit,  and  the  jury  found  for  the  defendant. 
Motion  for  new  trial  was  overruled,  and  judg- 
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ment  entered  upon  the  verdict,  from  which  thia 
appeal  has  been  formally  prosecuted. 

1.  The  first  question  to  be  considered  is: 
Do  the  recitals  of  the  deed,  contracts,  and 
trusts  which  make  up  plaintiff's  claim  of  title, 
show  forth  the  existence  of  champerty? 
"Champertv  is  the  unlawful  maintenance  of  a 
suit  in  consideration  of  some  bargain  to  have 
a  part  of  the  i  hing  in  dispute."  1  Hawk.  P.  0. 
545;  Co.  Litt.  868.  It  has  also  been  defined 
to  be  "a  bargain  to  divide  the  land  or  thing  in 
dispute  on  condition  of  his  carrying  it  on  at 
his  own  expense."  Stanley  v.  Jones,  7  Bing. 
869.  These  definitions  have  been  very  gener- 
ally approved.  Roberts  v.  Cooper,  20  flow. 
467,  15  L.  ed.  969;  Brown  v.  Beauehamp,  5  T. 
B.  Mon.  415,  17  Am.  Dec.  81. 

The  offenses  of  maintenance  and  champerty, 
and  the  doctrine  of  the  invalidity  of  contracts 
on  account  thereof,  did  not  have  their  origin 
solely  in  the  statutes  of  Edward  I.  and  til. 
which  provided  special  penalties  therefor. 
Lord  Elienborough  is  authority  for  saying  that 
maintenance  was  always  considered  malum  in 
M.  VVallis  V.  Portland,  8  Ves.  Jr.  494.  See 
also  Brown  v.  Beauchamp,  5  T.  B.  Mon.  415, 
17  Am.  Dec.  81.  cited  2  Inst.  208-212.  And  it 
has  generally  been  held  that  these  statutes  were 
declaratory  only  of  the  common  law.  Pechell 
V.  Watson.  8  Mies.  &  W.  691;  4  Bl.  Com.  135; 
Thurston  v.  Perckal,  1  Pick.  415;  Backus  v. 
Byron,  4  Mich.  535;  Arden  v.  Patterson^  5 
Johns.  Ch.  44;  Bonrdman  v.  Thompson,  25 
Iowa,  487;  Thompson  v.  Reynolds,  73  111.  11; 
Gilbert  v.  Holmes,  64  111.  548;  Barker  v.  Bar- 
ker, 14  Wis.  142:  Weakly  v.  HaU,  13  Ohio.  167. 
42  Am.  Dec.  194;  2  Story,  Eq.  Jur.  §  148. 

The  same  may  be  said  of  the  statute  of  82 
Hen.  VIII.,  prohibiting  conveyances  and  agree- 
ments with  respect  to  the  lands  between  par- 
ties neither  of  whom  have  had  possession  for 
a  limited  period,  and  providing  severe  penal- 
lies  therefor,  in  a  further  effort  to  correct  the 
evils  of  maintenance  and  champerty.  Lord 
Chancellor  Eldon  declared  this  to  be  the  object 
and  effect  of  that  act  in  his  advisory  opinion 
to  the  House  of  Lords  in  the  famous  case  of 
Cholmondeley  v.  CYtwtoTi.  4  Bligh,  1,  in  the 
course  of  which  he  quoted  with  approval  this 
passage  from  a  case  reported  in  1  Plowd.  88 
[Partridge  v.  Strange] :  "This  statute  was  made 
in  affirmance  of  the  common  law  and  not  in 
alteration  of  it,  and  all  that  the  statute  has 
done  is,  it  has  added  a  greater  penalty  to  that 
which  was  contrary  to  the  common  law." 

We  are  of  opinion  that  the  contracts  and 
combinations  exposed  in  the  recitals  of  the  in- 
struments under  consideration  are  not  only 
clearly  within  the  provisions  of  those  old 
statutes,  but  also  as  clearly  within  the  policy 
of  the  older  common  law,  to  which  they  only 
added  sanction  with  increasing  penalties. 

The  original  contractor  with  the  heirs,  Lorin 
Blodgett,  whose  contract  is  retained  and  care- 
fully guarded  throughout  the  whole  chain  of 
instruments,  not  only  undertook  to  secure  a  one- 
half  interest  in  the  things  to  be  recovered  by 
suit,  but  also  covenanted  to  institute  the  neces- 
sary suits  and  to  maintain  them  diligently  en- 
tirely at  his  own  cost  and  expense.  He  then 
brought  in  others  to  assist  in  his  scheme,  and 
later  on  organized  a  trust  or  syndicate  or  lottery 
(whichever  it  may  appropriately  be  called). 
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the  sole  asset  of  which  consists  of  his  pros- 
pective share  of  the  results  of  the  proposed 
litieatioD,  capitalized  in  the  sum  of  $240,000, 
and  represented  by  certificates  of  the  face 
value  of  111,000  each,  which  are  to  be  issued 
and  disposed  of  to  raise  funds  for  the  prosecu- 
tion. The  original  contract  necessarily  implied 
the  institution  of  the  suits  in  the  names  of  the 
coDtractioe  heirs  at  law  of  Samuel  Blodgett. 
But  to  facilitate  the  iostitutioo  and  conduct  of 
suits  and  the  management  of  the  business  gen- 
erally, and,  no  doubt,  to  guard  the  interests  of 
each  and  everyone  of  the  shareholders,  as  well 
as  to  provide  a  speedy,  inexpensive,  and  thor- 
ough mode  of  conversion  and  distribution  of 
all  recoveries,  the  conveyance  to  the  common 
trustee  was  devised.  Thus  a  permanent  exec- 
utive officer  was  created,  to  whom  all  titles 
were  passed,  and  in  whose  name  all  proceed- 
ings are  to  be  taken;  a  permanent  and  respon- 
sible treasurer— the  Union  Trust  Company — 
was  provided  for  to  hold  and  disburse  the 
moneys  received.  The  corporation  idea  was 
completely  developed.  Lorin  Blodgett  and 
the  contracting  heirs  may  die  or  part  with 
their  remaining  interests,  certificate  holders 
may  die  or  assign,  but  the  trust  will  go  on  un- 
changed and  unending  until  the  last  claim  of 
the  estate  of  Samuel  Blodeett  shall  be  reduced, 
converted  into  cash,  and  distributed. 

It  may  now  be  considered  to  what  extent,  if 
any,  the  statutesof  Edwardl.  and  III.  and  of  82 
Hen.  yill.  and  the  policy  of  the  common  law 
against  champerty  and  maintenance  may  pre- 
vail in  this  jurisdiction.  It  may  he  admitted 
that  all  of  these  statutes  became  obsolete  in 
Maryland  before  the  cession  of  the  District  of 
Columbia;  tliey  certainly  bad  become  so  later, 
as  was  held  in  Schafermnn  v.  O'Brien,  28  Md. 
665,  92  Am.  Dec.  '708.  decided  in  1868.  That 
case  has  been  followed  by  us  in  one  where  the 
naked  question  was  presented  whether  a  deed 
made  by  one  out  of  possession,  both  actual 
and  constructive,  is  void  by  reason  of  the  pro- 
hibition of  the  statute  of  32  Hen.  VIII.  Mat- 
theirs  V.  ffevner,  2  App.  D.  C.  849.  But  Mr. 
Justice  Morris,  who  delivered  the  opinion  of 
the  court,  was  careful  to  limit  the  decision  to 
the  question  as  presented,  and  in  doing  so  he 
took  occasion  to  say:  **We  do  not  desire  to  be 
understood,  however,  as  holding  that  cham- 
perty anci  maintenance  are  no  longer  reprehen- 
sible or  criminal  under  our  laws,  or,  as  was  in 
timated  in  the  case  of  8ehaferman  v.  (/Brien, 
28  Md  565,  V%  Am.  Dec.  708,  that  there  may 
not  be  cases  where  the  purpose  of  the  panics  to 
stir  up  litigation  is  so  plain  that  their  acts 
should  be  regarded  as  void." 

In  Stanton  v.  Hankin,  1  MacArth.  559,  29  Am. 
Rep.  612,  decided  in  1874,  the  general  term  of 
the  supreme  court  of  the  District  refused  spe- 
cific performance  of  a  contract  between  attor- 
ney and  client  for  a  one  third  interest  in  land 
to  be  (and  which  was)  recovered  in  litigation 
maintained  in  accordance  therewith.  The  court 
also  expreftsod  the  opinion  that  **with  some 
other  modifications,  the  common  law  with  re 
gard  to  champerty,  which  is  supposed  to  be 
founded  on  the  statute  of  28  Edw.  I.,  is  gener- 
ally recognized."  This  seems  to  be  the  only 
case  in  which  the  question  has  ever  been  dis- 
cussed or  alluded  to  in  the  courts  of  this  Dis- 
trict. 
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It  must  be  admitted,  though  not  to  the  extent 
claimed  on  behalf  of  appellant,  that  the  condi- 
tions prevailing  in  our  country  and  in  our  times 
are  so  different  from  those  existing  in  the  daya 
when  the  doctrine  of  champerty  had  its  origin 
and  was  rigidly  enforced,  that  the  chief  rea- 
sons for  the  existence  of  the  rule  have  passed 
away  entirely,  whilst  others  have  lost  or  largely 
spent  their  force.  Mo<lificMtions  and  excep- 
tions to  the  rule  were  early  recognized  in  Eng- 
land, and  have  grown  and  increased  there,  and 
generally  in  greater  degree,  in  this  country. 
Acts  of  assistance  and  upholding  of  litigation 
were  gradually  recognized  as  justifiable  when 
prompted  solely  by  charity  to  the  poor  and  un- 
fortunate who  might  else  be  unable  to  right  a 
wrong;  by  the  ties  and  obligations  of  consan- 
guinity, affinity,  or  common  interest;  by  the 
relations  of  landlord  and  tenant,  master  and 
servant,  neighbor  and  neighbor,  and  attorney 
and  client.  The  recognized  relations  of  attor- 
ney and  client  have  resulted  in  the  complete 
recognition  of  the  legality  of  contingent  fees. 
Wylie  V.  Coxe,  15  How.  415,  14  L.  ed.  753; 
Wright  v.  TelMtttt,  91  U  S.  252,  28  L.ed.  820; 
Stanton  v.  Emhrey,  98  U.  S.  548,  28  L.  ed.988; 
Taylor  v.  BemiM,  110  U.  8.  43,  28  L.  ed.  64. 
We  have  beard  of  no  case,  however,  where 
such  contracts  have  been  enforced  when  they 
contained  a  covenant  by  the  attorney  lo  prose- 
cute the  cause  at  his  own  cost.  In  the  forego- 
ing cases  no  such  covenant  appeared,  and  in  no 
one  of  them  was  proof  made  that  they  were  ob^ 
tained  unfairly  or  an  undue  advantage  taken 
of  the  relation  of  attorney  and  client.  Not- 
withstanding the  changed  conditions  that  have 
begotten  certain  changes  in  public  policv.  we 
(as  intimated  above)  cannot  admit  that  all  the 
reasons  which  formerly  operated  against  the 
recogni'ion  and  toleration  of  cbampertous  con- 
tracts have  ceased  to  exist. 

Unnecessary  and  speculative  litigation,  the 
promotion  of  inexcusable  strife,  the  vexation 
of  landholders,  and  the  laying  of  embargoes 
on  the  tree  alienation  of  their  holders,  are  as 
pernicious  now  as  they  ever  were,  and  as  need- 
ful of  redress.  Contracts  which  tend  to  pro- 
mote these  evils  are  as  much  opposed  to  sound 
public  policy  as  they  ever  were,  and  therefore 
ought  not  to  be  enforced.  The  distinction  be- 
tween contracts  in  aid  of  litigation  which  ought 
to  be  enforced,  and  those  which  ought  not,  is 
well  drawn  in  the  case  of  Brown  v.  Bigne,  21 
Or.  260,  14  L.  R,  A.  745.  This  was  a  suit  on 
a  contract  made  between  Biene  who  was  en- 
gaged in  a  necessary  and  meritorious  suit,  and 
had  no  means  with  which  to  further  prosecute 
it.  and  Brown  who  furnished  the  necessary 
funds  upon  Bigne's  agreement  to  give  him  one 
half  of  the  proceeds.  The  court  found  that 
the  contract  was  fairly  and  freely  made,  and 
had  been  performed  by  Brown  in  good  faith, 
and  upheld  it  as  untainted  by  champerty,  but 
at  the  s>ime  time  said :  *'  When  such  contracts 
are  made  for  the  purpose  of  stirring  up  strife 
and  litigation,  harassing  others,  inducing  suits 
to  be  begun  which  otherwise  would  not  be  com- 
menced, or  for  speculation,  they  come  within 
the  analogy  and  principles  of  that  doctrine, 
and  should  not  be  enforced,"  There  is  a  clear 
analogy  between  contracts  of  this  UHture.  and 
those  for  the  purchase  of  a  naked  right  to  bring 
an  action  at  law  or  in  equity,  which  have  gen- 
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erally,  if  not  UDivewallv,  been  held  void,  as 
against  public  policy.  In  the  case  of  De  Hogh- 
ton  V.  Money,  L.  R.  2  Ch.  164,  it  was  held  that 
**8uch  a  transaction,  if  not  in  strictness  amount- 
ing to  maintenance,  savors  of  it  too  much  for 
this  court  to  give  its  aid  to  enforce  the  agree- 
ment." Traer  v.  C/«c«,  115  U.  8.  528,  29  L. 
ed.  467.  In  this  case  the  court  drew  the  dis- 
tinction clearly  between  the  assignment  of  the 
mere  right  to  file  a  bill  in  equity  for  a  fraud 
that  bad  been  committed,  which  it  was  declared 
would  be  void  '*fls  contrary  to  public  policy 
and  savoring  of  maintenance,"  and  the  convey- 
ance of  the  property  itself  where  "the  fact  that 
the  grantee  may  be  compelled  to  bring  a  suit 
to  enforce  his  right  to  the  property,  does  not 
render  his  conveyance  void." 

We  would  not  pursue  this  discussion  further 
on  this  line,  but  for  the  earnest  contention  of 
the  appellants  that  in  the  absence  of  an  express 
statute  these  contracts,  or  the  cause  of  action 
based  thereon,  if  really  involved,  cannot  be 
affected  or  refused  enforcement  on  grounds  of 
public  policy  alone.  The  grounds  of  this  con- 
tention are  without  merit.  As  we  have  seen 
above,  champerty  was  regarded  as  an  offense 
at  common  law  before  the  statutes  were  adopted, 
and  as  a  thing  malum  in  se  From  the  earliest 
times  courts  nave  declared  contracts  void  be- 
cause opposed  to  public  policy.  Why  should 
there  be  exceptions  to  the  rule?  "All  contracts 
or  agreements  which  have  for  their  object  any- 
thing which  is  repugnant  to  Justice,  or  against 
the  general  policy  of  the  common  law,  or  con- 
trary to  the  |)rovi>ions  of  any  statute,  are  void, 
and  whenever  a  contract  or  agreement  is  en- 
tered into  with  a  view  to  contravene  any  of 
those  general  principles,  there  is  no  form  of 
words,  however  artfully  introduced  or  omitted, 
which  can  prevent  courts  of  law  and  equity 
from  investigating  the  truth  of  the  transaction; 
for  ex  turpi  contractu  non  oritur  actio  is  a  rule 
both  in  law  and  equity.  Comyn,  Comr.  p.  80, 
See  Bonrdman  v.  T)iamp907i.  25  Iowa,  487; 
Kennett  v.  Chambers,  14  How.  88,  14  L.  ed. 
816."  This  last  case  was  a  suit  to  enforce  a 
contract  for  the  sale  of  lands  in  Texas  between 
Chambers,  the  owner,  who  was  an  officer  in 
the  service  of  the  Ilepublic  of  Texas,  and  com 
plainants  who  were  citizen»  of  Ohio.  The 
moneys  advanced  on  the  contract  were  to  be 
used  in  aid  of  the  war  for  Texan  independence. 
The  contract  was  made  and  the  money  paid  in 
Ohio  before  the  independence  of  Texas  was  rec- 
ognissed  by  the  government  of  the  United 
States.  The  bill  was  filed  in  the  United  States 
circuit  court  for  the  district  of  Texas  some 
years  after  the  admission  of  that  state  .into  the 
Union,  which  dismissed  it.  anxl  that  decree  was 
affirmed  on  appeal  therefrom.  The  decision 
was  not  made  to  rest  upon  any  statute  or  treaty 
of  the  United  States.  As  said  by  Chief  Justice 
Taney:  "The  decision  stands  on  broader  and 
firmer  ground,  and  this  agreement  cannot  be 
sustained  either  at  law  or  in  equity.  The  ques- 
tion is  not  whether  the  parties  to  this  contract 
violated  the  neutrality  laws  of  the  United  States 
or  subjected  themselves  to  a  criminal  prosecu- 
tion, but  whether  such  a  contract,  made  at  that 
time,  within  the  United  States,  for  the  pur 
poses  stated  in  the  contract  and  the  bill  of  com- 
plaint, was  a  legal  and  valid  contract  and  such 
as  to  entitle  either  party  to  the  aid  of  the  courts 
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of  justice  of  the  United  States  to  enforce  its 
execution."  See  also  Oicanyan  v.  Winchester 
Bepeating  Arms  Co.  103  U.  S.  261,  26  L.  ed. 
539;  IrvDin  v.  WiUimr,  110  U.  S.  499,  28  L.  ed. 
225. 

If  this  suit  were  for  the  express  purpose  of 
testing  the  validity  of  these  contracts  and  ob- 
ligittions,  there  could  be  no  doubt  of  the  result. 
In  England  the  rule  denying  the  enforcement 
of  such  contracts  has  been  uniformly  adhered 
to.  In  Pou^ell  V.  Knowler,  2  Atk.  224,  decided 
in  1741,  enforcement  was  denied  a  contract 
which  the  court  said  was  evidently  artfully 
drawn  to  keep  it  out  of  the. statutes  of  champ- 
erty. In  Wood.v.  Downes,  18  Ves.  Jr.  120,  a  ' 
contract  with  an  attorney  was  set  aside  on  a 
bill  for  that  purpose.  In  his  opinion  therein. 
Lord  Eldon  quoted  with  express  approval  a 
declaration  of  Lord  Northington  in  Strachan 
V.  Brander,  1  Eden,  303,  to  this  effect:  'The 
transaction  [by  which  a  fund  had  been  raised 
to  carry  on  legislation]  though  not  strictly 
champerty,  wa.s  so  near  it  that  it  could  not  be 
permitted  to  prevail;  it  savors  of  champerty, 
and  is  therefore  dangerous  to  public  justice." 
See  also  Stewns  v.  Bagwell,  15  Ves.  Jr.  189; 
DeHoghton  v.  Money.  L.  R.  2  Ch.  164;  Ram 
Goomar  Coondoo  v.  thunder  Canto  Mookerjee^ 
L.  R.  2  App.  Cas.  186.  This  last  case  was  an 
action  for  uamages  and  costs  incurred  in  a  suit 
vexatiously  carried  on  against  plaintiff  through 
a  contract  between  defendant  and  another,  and 
came  before  the  house  of  lords  on  appeal  from 
india.  It  was  held  that  the  law  against  main- 
tenance and  champtery  did  not  prevail  in 
India  wherefore  fair  agreements  to  furnish 
funds  to  carry  on  litigation  in  consideration  of 
a  share  of  the  property  are  not  per  se  void. 
But  it  was  said  in  connection  therewith  (p.  209): 
"It  seems  clear  .  .  .  that  contracts  of  this 
character  ought,  under  certain  circumstances, 
to  be  held  invalid,  as  being  against  public  pol- 
icy "  Stanton  V.  HaMn,  1  MacArth.  559,  29 
Am.  Rep.  612,  and  some  other  American  cases 
have  been  heretofore  cited,  and  others  will  be 
referred  to  later. 

Without  undertaking  to  define  limits  or 
specify  all  exceptions  that  may  be  recognized, 
we  bold  that  a  purely  champertous  contract, 
or  one  which  savors  as  strongly  of  champerty 
and  public  mischief  as  the  one  under  consid- 
eration,' is  against  sound  public  policy,  and 
ought  not  to  be  enforced  in  the  District  of 
Columbia.  Contracts  for  the  prosecution  of 
harassing  litigation,  which  would  not  other- 
wise be  instituted,  and  upon  speculation  in  a 
spirit  of  gambling,  shares  in  which  may  be 
thrown  upon  the  market  to  be  disposed  of  to 
chance  buyers,  like  tickets  in  a  lottery,  ought 
to  receive  the  condemnation  of  the  courts  of 
this  District  when  brought  to  their  attention  in 
a  proper  manner.  To  encourage  the  forma- 
tion of  syndicates  or  trusts  for  the  purpose  of 
maintaining  litigation  like  this -for  this  is  but 
one  of  a  series  that  may  be  instituted  at  any 
time  for  the  recovery  of  Ints  throughout  the 
boundaries  of  the  old  * 'Jamaica"  tract  of  494 
acres — could  have  none  but  a  mischievous  ef- 
fect. Once  legalize  them  or  give  them  the 
slightest  approval.and  in  these  times  of  feverish 
speculation  and  marked  propensity  for  gam- 
bling enterprises  which  promise  great  returns 
for  small  investments,  we  may,  not  unreason- 
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ably,  expect  to  see  similar  joinl-stock  associa- 
tions formed  for  the  express  purpose  of  main- 
taining lawsuits  throughout  the  laud,  thereby 
vexing  the  people,  crippling  their  enterprises, 
interfering  with  the  growth  and  development 
of  country  and  cities,  and  producing  other 
and  great  mischiefs. 

It  does  not  follow,  however,  that  every 
champertous  contract,  incidentally  connected 
with  the  title  or  thing  in  controversy,  can  be 
brought  within  the  grasp  of  the  court  therein. 
There  may  be  other  distinct  and  controlling 
considerations.  It  is  now  generally  held  thai 
where  a  party  has  a  right  or  title  he  cannot  be 
debarred  from  its  prosecution  .by  reason  of  an 
incidental  contract  concerning  the  same  which 
may  be  unlawful  or  against  public  policy, 
because  this  would  be  equivaieni  to  a  forfeiture 
of  title.  The  practical  effect  would  be  to  de- 
vest the  title  of  the  true  owner  and  vest  it  in 
his  disseisor.  Bnitley  v.  Whiting,  5  Pick.  848; 
Bobison  v.  Beail,  26  Ga.  17;  AUi&on  v.  Chicago 
di  JV.  W,  B.  Co.  42  Iowa,  274;  McMuilen  v. 
Quest,  6  Tex.  275;  Hilton,  v.  Wood$,  L.  R.  4 
£q  4^2.  It  is  true  that  a  contrary  rule  pre- 
vails in  some  states  {Barker  v.  Barker,  14  Wis. 
142;  Allard  v.  Lamirande,  29  Wis.  502;  Card- 
weU  V.  iypriggs,  7  Dana,  86;  Barman  v.  Brew- 
ster, 7  Bush,  855);  but  the  question  may  be 
regarded  as  firmly  settled  as  far  as  we  are  con- 
cerned by  the  Supreme  Court  of  the  United 
States.  Boone  v.  ChiUe,  10  Pet.  177,  9  L.  ed. 
888;  Burnes  v.  ScoU,  117  U.  S.  582,  29  L.  ed. 
991. 

The  difficulty  in  this  case  is  that  it  does  not 
present  that  aspect  entirely.  The  suit  is  not  by 
and  in  the  names  of  the  heirs  of  Samuel  Blod- 
gett.  If  this  were  the  case  we  would  be  con- 
strained to  hold  that  collateral  contracts, 
though  tainted  with  champerty,  could  not  be 
brought  to  the  attention  of  the  court  by  plea 
or  otherwise,  so  as  to  bar  the  right  of  action. 

It  becomes  necessary  now  to  notice  the  con- 
tention of  appellant,  that,  granting  the  exist- 
ence  of  champerty,  the  deed  to  Johnson  is 
good  as  a  conveyance  by  the  heirs  of  the  legal 
title,  notwithstanding  all  other  provisions 
thereof  may  be  rejected.  The  proposition  is 
that  **when  there  are  several  stipulations  in  a 
particular  agreement,  and  one  is  illegal,  it  does 
not  defeat  the  others  when  they  are  divisible, 
and  the  consideration  as  a  whole  is  not  ille- 
gal." Without  pausing  to  affirm  or  deny  the 
soundness  of  this  proposition,  quoted  from 
Wharton  on  Contracts,  we  deny  its  application 
to  papers  offered  in  evidence,  in  this  case. 
The  stipulations  and  provisions  of  those  con- 
tracts are  not  divisible;  they  are  and  were 
clearly  meant  to  be  inseparable.  The  *'con 
sideration  as  a  whole"  is  illegal.  It  is  the 
maintenance  of  this  and  other  contemplated 
suits  for  the  benefit  of  all,  but  at  the  expense 
and  through  the  efforts  exclusively  of  Lorin 
Blodgett  and  his  assignees.  The  recited  addi- 
tional consideration  of  "ten  dollars"  is  purely 
nominal,  and  cannot  be  regarded  as  a  consid- 
eration to  support  the  contract  or  deed  sepa- 
rated from  the  real  and  main  one.  It  was  not 
intended  to  confer  a  shadow  of  title  upon  the 
grantee  save  for  the  purposes  of  the  trust. 
These  are  the  moving  considerations,  and  it  is 
in  their  conditions  that  the  illegality  lies. 
They  cover  in  their  recitals  each  and  every 
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instrument  or  contract  in  the  series.  They 
cannot  be  rejected  without  destroying  the 
whole  scheme,  and  every  purpose  of  the  con- 
veyance, and  vesting  in  Johnson  a  title  which 
it  cannot  be  pretended  was  within  the  contem- 
plation of  anyone  who  executed  it  or  is  inter- 
ested in  its  operation.  The  deed  must  there- 
fore be  taken  as  a  whole  and  in  connection 
with  each  instrument  referred  to  and  made  a 
part  of  it.  The  heirs  of  Samuel  Blodgett  have 
mingled  and  bound  up  their  claim,  if  a  just 
one,  with  the  interests  of  Lorin  Blodgett  and 
the  certidcate  holders  in  the  champertous  trust 
organized  by  him.  These  rights  and  interests 
are  inseparable  in  the  action  as  brought.  The 
trustee's  recovery  inures  to  the  benefit  of  all 
alike.  If  we  hold  them  barred  out  of  their 
right  to  recover  in  this  action  the  heiri  of  Sam- 
uel Blodgett  have  themselves  alone  to  blame. 
It  may  be  added  also  that  dismissing  this  ac- 
tion will  not  bar  any  action  they  may  see 
proper  to  maintain  when  they  shall  have  with- 
drawn from  the  illegal  contract  with  Lorin 
Blodgett  and  his  associates.  If  they  suffer  it 
will  be  the  consequence  of  mingling  a  just  and 
legal  claim  with  a  bad  one  so  that  they  cannot 
be  separated.  This  would  be  in  strict  accord 
wiih  the  doctrine  of  Trisl  v.  Child,  21  Wall 
441,  22  L.  ed.  628,  where  a  suit  was  brought 
upon  a  claim  for  legal  services  mingled  wiih 
"lobby"  services  in  prosecuting  a  claim  before 
Congress.  In  denying  a  recovery  Mr.  Justice 
Swayne  said:  "We  have  said  that  for  pro- 
fessional services  in  this  connection  a  just 
compensation  may  be  recovered.  But  where 
they  are  blended  and  confused  with  those 
which  are  forbidden,  the  whole  is  a  unit  and 
indivisible.  That  which  is  bad  destroys  that 
which  is  good,  and  they  perish  together." 

This  suit  cannot  t>e  maintained  without  we 
give  our  approval  to  the  unlawful  contracts 
which  enter  into  and  form  a  part  of  the  plain- 
tiff's claim  of  title.  These  are  not  collateral 
matters  sought  to  be  forced  on  our  attention  by 
plea  or  motion  or  affidavit;  thev  inhere  in  the 
title  itself,  and  must  be  given  effect  if  plaintiff 
be  permitted  to  recover  thereon.  While  the 
point  is  not  without  grave  nnd  serious  difficulty 
m  the  absence  of  direct  and  binding  authority, 
we  nevertheless  think  that  upon  principle  it 
should  be  resolved  against  the  appellants,  and 
this  conclusion  has  support  in  decisions  of 
courts  of  high  authority  made  in  cases  which 
are  analogous.  Hilton  v.  Woods,  L.  R.  4  £q. 
482;  Elborough  v.  Apres,  L.  R  10  Eq.  367; 
Harrington  v.  Long.  2  Myl.  &  K.  590;  Baylff 
V.  TVrrcW.  2  Ball  &  B.  858;  Cholmondeley  v. 
Clinton;  4  Bligh,  1;  Sayhr  v.  Stewart,  3 
Heisk.  510 

In  Hilton  v.  Woods  the  plaintiff  enjoined  de- 
fendant from  mining  coal  in  land  belonging  to 
him,  and  asked  for  an  account  for  that  which 
had  been  before  laken  out.  Plaintiff  had  been 
in  ignorance  of  his  ritrhts  in  the  premises  until 
informed  by  a  solicitor  named  Wright.  He 
made  a  contract  with  Wright  by  which  the 
latter  guaranteed  plaintiff  against  all  costs,  and 
in  consideration  was  to  share  the  proceeds  of 
the  recovery.  The  champertous  contract  was 
brought  to  the  attention  of  the  court  by  affi-. 
davit.  The  vice  chancellor  held  that  the 
champertous  contract  could  not  be  introduced 
for  the  purpose  of  depriving  plaintiff  of  his 
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action,  but  said:  "I  have  carefully  examined 
all  the  authorities  which  were  referred  to  in 
support  of  ibis  argument,  and  they  clearly  es- 
tablish that  whenever  the  right  of  the  plaintiff 
in  respect  of  which  he  sues,  is  derived  under  a 
title  founded  on  champerty  and  maintenance, 
his  suit  will  on  that  account  necessarily  fail. 
But  no  authority  was  cited,  nor  have  I  met 
with  any,  which  goes  the  length  of  deciding 
that  where  a  plaintiff  has  an  original  and  good 
title  to  property  he  becomes  disqualified  to  sue 
for  it  by  having  entered  into  an  improper  bar- 
gain with  his  solicitor  as  to  the  mode  of  re- 
munerating him  for  his  professional  services  in 
the  suit  or  otherwise.  It  is  clear  that  the  bar- 
gain between  plaintiff  and  Mr.  Wright 
amounted  to  maintenance,  and  if  the  latter  had 
been  the  plaintiff  suing  by  virtue  of  a  title  de- 
rived under  that  contract,  it  would  have  been 
my  duty  to  dismiss  his  bill."  As  it  was,  how- 
ever, costs  were  denied  plaintiff,  because  as 
under  the  contract  they  were  payable  by 
"Wright,  recovery  thereof  would  inure  to  his 
benefit. 

Elborovgh  v.  Ayres  is  not  itself  in  point,  but 
in  the  opinion,  James,  Y.  C,  relates  a  case 
tried  before  V.  C.Wieram,of  Evans  v.  Prothero 
(not  reported),  in  which  the  plaintiff  suin  jt  upon 
a  title  acquired  through  champerty  had  been 
turned  out  of  court.  In  Harrington  v.  Long, 
2  Myl.  &  K.  590,  one  Milligan  had  obtained  a 
decree  on  a  bill  filed  as  a  creditor  of  Long,  the 
deceased  testator.  A  supplemental  bill  was 
filed  by  Harrington  and  the  original  plaintiff, 
Milligan,  against  Sarah  Long,  executrix, 
alleging  that  she  had  proved  the  will  of  testa- 
tor since  said  decree,  and  asking  to  set  aside  a 
certain  deed  made  to  her  by  the  testator  five 
days  before  his  death  when  in  a  state  of  men- 
tal incapacity,  as  fraudulent  and  void  as  to 
<;reditors.  The  bill  alleges  that  Milligan  after 
proving  his  debt  before  the  master,  under  the 
decree,  had  assigned  the  same  to  Harrington, 
with  whom  he  joined  as  coplaintiff  in  the  sup- 
plemental proceedine.  The  master  of  the  rolls 
<Sir  John  Leach)  held  that  the  mere  assignment 
of  the  debt  was  not  maintenance:  but  upon  in- 
spection of  the  contract  between  the  parties 
and  discovery  that  the  assignee  had  given  the 
assignor  an  indemnity  against  all  costs,  for  the 
purpose  of  prosecuting  the  suit,  he  dismissed 
the  bill  for  the  champerty.  This  decree  was 
affirmed  by  the  Lord  Chancellor. 

Bayly  V.  Tyrrell  is  a  case  of  this  kind. 
Joseph  Tyrrell  was  the  owner  of  an  interest  in 
land,  the  possession  of  which  was  withheld 
from  him  by  his  brother  William  for  a  claim 
chareed  thereon  in  his  favor  in  partition  pro- 
ceedines,  but  under  no  claim  of  adverse  title. 
In  1790  Joseph  executed  a  lease  of  the  prem- 
ises to  Bayly,  who  was  an  attorney.  In  1791 
he  filed  a  bill  against  William  praving  a  decree 
for  possession,  and,  becoming  embarrassed,  he 
agreed  with  Bayly  for  a  material  abatement  in  | 


the  rent  in  consideration  of  the  latter's  advance 
of  £50  to  bring  the  case  to  a  hearing.  Joseph 
died  pending  the  suit,  and  his  heir  at  law  re- 
fused to  continue  it.  Bayly  then  filed  his  bill 
to  recover  possession,  and  for  an  account  for 
rent  from  the  commencement  of  his  lease- 
Because  the  transaction  was  against  public 
policy  the  bill  was  dismissed  without  preju- 
dice to  his  right  to  sue  at  law  for  the  nonper- 
formance of  the  agreement. 

The  case  of  (jfiolmondeUy  v.  Clinton  was 
very  much  argued  and  finally  concluded  in  the 
House  of  Lords.  The  two  plaintiffs.  Lord 
Cholmondeley  and  Mrs.  Dames,  joined  in  the 
bill,  though  their  claims  were  adverse  to  each 
other,  for  one  claimed  the  whole  as  heir  at  law 
of  Horatio,  Earl  of  Oxford,  while  the  other 
claimed  the  whole  as  devisee  of  the  same.  The 
bill  contained  this  recital:  'Some  questions 
had  arisen  between  them  [plaintiffs]  respecting 
the  will  and  codicil  of  Horatio,  Earl  of  Ox- 
ford, so  far  as  regards  the  equity  of  redemp- 
tion of  the  said  mortgaged  hereditaments,  and 
that  in  order  to  put  an  end  to  such  questions, 
they  had  agreed  to  share  the  same  between 
them."  Lord  £ldon  said:  "This  agreement 
was  one  that  a  court  could  not  overlook  even 
if  the  parties  so  wished."  In  his  opinion 
to  the  Lords,  Lord  Redesdale  denounced  the 
agreement,  and  referring  to  the  inconsistency 
of  the  claims  of  the  plaintiffs,  said:  "To avoid 
that  inconsistency,  they  state  this  agreement, 
which  is  contrarv  to  law,  and  which  you  are 
bound  to  destroy."  4  Bligh,  128, 124.  8ayl&r 
V.  Siemart  is  a  case  directly  in  point,  though  it 
is  evidently  based  upon  a  statute  of  Tennessee, 
relating  to  maintenance  and  champerty,  which 
is  not  recited  in  the  report  of  the  case.  It 
would  not  seem,  however,  to  affect  the  princi- 
ple. The  action  to  recover  land  was  brought 
in  both  the  names  of  the  grantor  and  grantee 
in  a  champertous  deed.  The  court  said  that 
had  the  grantor  brought  the  suit  alone,  or  had 
there  been  a  separate  count  for  recovery  in  his 
name  alone,  the  champertous  deed  to  his 
grantor,  being  void  therefor,  could  not 
have  been  relied  on  to  defeat  his  recovery. 
"But  seeking  in  a  single  count  to  recover  in 
the  joint  names  of  the  grantor  and  grantee,  the 
champertous  contract  made  by  one  of  the  par- 
ties affects  the  interest  of  both,  and  is  fatal  to 
the  whole  suit."  • 

We  are  not  unmindful  of  the  injury  which 
may  be  suffered  by  the  heirs  of  Samuel  Blod- 
gett  through  our  judgment,  if  indeed  they 
have  a  good  title  to  their  lands,  which  may 
be  affected  only  by  adverse  possession.  But 
the  injury  is  the  result  of  their  own  deliberate 
conduct.  Public  policy  looks  beyond  and  far 
higher  than  the  mere  interests  or  inconvenience 
of  parties. 

It  follows  that  the  judgment  mtist  be  afflrmed; 
and  it  is  so  ordered,  with  costs  to  the  appellee. 
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STATE  of  South  Dakota 

V, 

Joseph  THORNTON,  Plff.  in  Err, 
( S.D ) 

1 .  Reference  by  the  court  to  the  "crime 
charged'*  in  its  instructlona  will  not  be  re- 
j^rded  as  ba^ingr  misled  tbe  Jury  from  the  fact 
that  a  witness  incidentally  stated  that  accused 
bad  been  arrested  upon  another  charge  tban  that 
for  which  he  was  on  trial. 

2.  The  use  by  the  court  of  the  ezpree- 
sion  '"where  the  state  malcei*  out  such  a  case 
as  would  sustain  a  verdict  of  guilty*'  will 
not  Justify  an  understanding  by  the  Jury  that 
guilt  may  be  found  upon  a  preponderance  of 
evidence,  if  they  are  expressly   told  that  to 


convict  they  must  be  satisfied  of  guilt  beyond  a 
reasonable  doubt. 
3.   The  burden  of  proving  an  alibi  la 

upon  defendant  after  tbe  state  bas  made  out  a 
prima  facie  case,  to  the  extent,  at  least,  of  raisin? 
a  reasonable  doubt  of  guilt. 

(Puller,  J.,  dissents,) 

(December  3, 1897.) 

ERROR   to    the    Circuit    Court  for  Miner 
County  to  review  a  judgment  convicting 
defendant  of  burglary.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr  A.  E.  Chamberlain  for  plaintiff  in 
error. 
Mr.  L.  J.  Martin,  for  defendant  in  error: 
An  alibi  is  an  affirmative  or  extrinate  de- 


NoiE. — Burden  and  measure  of  proof  of  an  aUbi. 

I.  Proof   by   defendant   beyond  a  reasonable 

doubt. 
II.  Proof  by  defendant  by  a  preponderance  of 
evidence. 

a.  General  rules. 

b.  As   affected   by  reasonable   doubt  on 

whole  case. 

III.  Proof  by  defendant  to  raise  a  reasonable 

doubt. 

IV.  Proof  by  prosecution  beyond   a   reasonable 

doubt. 

a.  General  rule  cm  to  burden  of  proof. 

b.  Measure  of  proof. 

c.  Consideration  of  all  the  evidence. 

d.  How  jury  should  be  instructed. 
V.  Time  covered  by  proof. 

I.  Proof    by    defendant    beyond    a    reasonable 
doubt. 

The  question  as  to  who  is  called  upon  to  as- 
Bume  the  burden  of  proof  in  a  criminal  prosecu- 
tion in  which  an  alibi  is  sought  to  be  estab- 
lished, as  well  aa  with  reference  to  the  measure 
of  proof  by  which  It  is  to  be  established  or  dis- 
established, has  given  rise  to  a  grea(  contrari- 
ety of  opinion.  But  while  it  has  been  frequent- 
ly claimed  that  the  accused  should  be  required 
to  establish  his  alibi  by  the  same  measure  of 
proof  as  that  by  which  the  prosecution  is  re- 
quired to  show  guilt,  It  has  been  uniformly 
held,  whenever  the  question  has  arisen,  that 
the  accused  need  not  prove  an  alibi  beyond  a 
reasonable  doubt. 

This  was  held  in  People  v.  Fong  Ah  Sing,  64 
Cal.  253;  Miles  v.  State,  93  Qa.  117;  Harrison 

V.  State,  83  Ga.  129;  Landls  v.  State,  70  6a.  652, 
48  Am.  Rep.  588;  Ackerson  v.  People,  124  111. 
563;  Mulllns  v.  People,  110  111.  42;  State  v.  Fry, 
67  Iowa,  478;  State  v.  Reed,  62  Iowa.  40;  State 
V.  Kline,  64  Iowa,  183;  State  v.  Fenlason,  78 
Me.  495 ;  People  v.  Stone,  117  N.  Y.  480 ;  State 
V.  Watson,  7  S.  C.  03;  Chappel  v.  State.  7 
Coldw.  92;  Gallaher  v.  State,  28  Tex.  App.  247; 
State  V.  Ward,  61  Vt.  163. 

And  an  instruction  that  the  proof  necessary 
to  establish  an  alibi  must  produce  as  much  cer- 
tainty as  would  be  required  of  the  state  to  es- 
tablish guilt,  is  erroneous.  Chappel  v.  State, 
7  Coldw.  92. 

To  establish  an  alibi  the  Jury  need  not  be 
fully  satisfied  of  its  truth.  State  v.  Henry,  48 
Iowa,  403. 

But  an  instruction  In  a  criminal  prosecution 
that  proof  of  an  alibi  must  be  clear  and  con- 
vincing, and  must  satisfy  the  jury  by  a  pre- 
ponderance of  tbe  evidence  that  the  accused 
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was  nc  the  time  of  the  killing  at  the  place  where 
the  killing  is  said  to  have  occurred,  is  not  ob- 
jectionable because  of  the  use  of  the  words 
"clear"  and  "convincing,"— especially  where 
the  jury  were  told  In  that  connection,  as  well 
as  in  other  portions  of  the  charge,  that  it  was- 
not  necessary  that  the  alibi  should  be  proved 
beyond  a  reasonable  doubt.  State  v.  Jackson. 
36  S.  C.  487. 

II.  Proof  by  defendant  by  a  preponderance  of 
evidence. 

a.  General  rules. 

The  doctrine  has  been  adopted  to  some  extent 
that  a  plea  of  alibi  in  a  prosecution  for  crime 
Is  an  extrinsic  defense  not  arising  out  of  the 
res  gcstcB.  People  v.  Lee  Sare  Bo,  72  Cal.  622 , 
State  V.  Krewsen,  57  Iowa,  588;  State  v.  Ward, 
61  Vt.  163. 

Under  this  theory  the  burden  of  proof  of  an 
alibi  is  held  to  rest  with  the  defendant-  Pate 
V.  State,  W  Ala.  14;  Pellum  v.  State,  89  Ala.  28; 
People  V.  Lee  Sare  Bo,  72  Cal.  623;  Harrison  v. 
State,  83  Ga.  129;  Garrity  v.  People,  lOT  III. 
162:  State  v.  Beasley,  84  Iowa,  83;  State  v. 
Maher.  74  Iowa,  77;  State  v.  Rowland,  72  Iowa» 
327;  State  v.  Rivers,  68  Iowa,  611;  State  v. 
Hamilton,  57  Iowa,  596;  State  v.  Krewsen.  57 
Io\t  a,  588 ;  State  v.  Red,  53  Iowa,  69 :  TruJIllo 
V.  Territory,  7  N.  M.  43;  Walker  v.  State,  37 
Tex.  367. 

And  it  must  be  proved  by  a  preponderance  of 
the  evidence.  I'eople  v.  Lee  Sare  Bo,  72  CaL 
623;  State  v.  Hamilton,  57  Iowa,  596;  State  v. 
Rowland,  72  Iowa.  327;  State  v.  Red,  53  Iowa, 
69;  State  v.  Reed,  62  Iowa,  40;  State  v.  Kline, 
54  Iowa,  183. 

Or,  as  it  is  put  in  some  cases,  to  the  reason- 
able satisfaction  of  the  jury.  Pate  v.  State,  94 
Ala.  14;  Harrison  v.  State,  83  Ga.  129;  MUea  v. 
State,  93  Ga.  117;  Trnjillo  v.  Territory.  7  N.  M. 
43;  Walker  v.  State,  37  Tex,  387. 

Or,  it  must  be  clearly  and  satisfactorily  ea- 
tabllshed  before  It  can  avail,  where  the  evidence 
otherwise  makes  out  a  clear  case  against  the 
accused.    Garrity  v.  People,  107  111.  162. 

The  defense  of  alibi  in  a  criminal  prosecution 
rests  upon  extraneous  facts  not  arising  out  of 
the  rcM  gestw,  and  the  onus  of  proving  It  rests 
with  the  respondent  who  alleges  It,  and  It  mnst 
be  established,  not  beyond  a  reasonable  doubt, 
but  by  evidence  which  preponderates  or  out- 
weighs that  of  the  state.  State  v.  Ward,  61  Vt, 
163;  State  v.  Krewsen,  ^^7  Iowa,  588;  Com.  v. 
Webster,  5  Cush.  324,  52  Am.  Dec.  711. 

If  the  evidence  in  a  criminal  prosecution  In- 
troduced on  the  part  of  the  state,  taken  alone* 
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fense.  By  it  the  defendant  seeks  to  prove 
matters  ^hich  make  it  utterly  impossible  that 
the  crime  could  have  been  committed  by  him. 

Perry  v.  Dubuque  8,  W.  R.  Go.  86  Iowa. 
106;  8c/iloM  V.  Bm  Oreditars,  81  Cal.  308;  Cal. 
Code  Civ.  Proc.  §  1824. 

There  is  a  lon^  line  of  cases,  commencing 
with  the  instructions  of  Chief  Justice  Shaw 
in  Cam.  v.  Webster,  5  Cush.  824,  52  Am.  Dec 
711,  where  the  jury  are  instructed  to  look 
with  suspicion  upon  the  defense  of  an  alibi,  as 
a  defense  which  is  often  attempted  by  contriv- 
ance, subornation,  and  perjury. 

Then  there  is  a  line  of  cases  which  hold  that 
an  instruction  as  follows  is  correct,  to  wit: 
Where  defendant  sets  up  an  alibi,  the  burden 
of  proof  is  upon  him  to  establish  that  defense 
by  a  preponderance  of  the  evidence. 

Under  the  instructions  in  this  case  the  de- 
fendant was  not  required  to  introduce  evidence 


which  overbalanced  the  evidence  introduced 
by  the  state;  it  was  sufficient  if  he  introduced 
evidence  which  was  equal  to  that  introduced  by 
the  state,  or  if  he  introduced  evidence  which 
raised  a  reasonable  doubt  in  the  minds  of  the 
jury  as  to  his  guilt. 

A  verdict  of  guilty  can  never  be  sustained 
unless  there  is  sufficient  evidence  introduced 
by  the  state  to  satisfy  the  jury  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant. 

Ackerwn  v.  People  124  III.  563. 

Corson,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  tried  upon  an  informa- 
tion, and  convicted  of  the  crime  of  burglary, 
in  the  circuit  court  of  Miner  county.  A  writ 
of  error  was  sued  out  of  this  court  to  that 
court,  and  the  case  is  now  before  us  for  re- 
view.    Only  three  errors  assigned  need  be  con- 


is  sufficient  to  establish  the  defendant's  guilt 
beyond  a  reasonable  doubt,  It  is  then  Incum- 
bent on  the  defendant  to  establieh  an  alibi  or 
other  defense  which  may  be  done  by  a  prepon 
derance  of  the  evidence,  {^tate  v.  Hemrick,  62 
Iowa,  414. 

A  preponderance  of  the  evidence  Is  the  lowest 
degree  of  proof  upon  which  the  issues  of  fact 
are  determined,  and  the  defendant  in  a  crimi- 
nal prosecution  must  therefore  prove  a  defense 
of  alibi  by  a  preponderance  of  the  evidence, 
even  as  the  basis  of  a  reasonable  doubt.  State 
V.  Beasley,  84  Iowa,  83. 

And  a  charge  in  a  criminal  prosecution,  as 
serting  the  proposition  that  the  defendant  was 
not  required  to  establish  the  defense  of  an  allbl 
to  the  reasonable  satisfaction  of  the  jury,  is 
erroneous,  and  properly  refused.  Holley  v. 
State,  105  Ala.  100. 

By  a  preponderance  of  evidence  by  which 
the  defendant  in  a  criminal  prosecution  may 
establish  an  allbl  Is  meant,  not  a  greater  num- 
ber of  witnesses,  but  the  greater  weight  of  the 
testimony;  and  If  the  circumstances  in  evidence, 
taken  together.  In  the  judgment  of  the  jury 
outweigh  the  testimony  of  any  number  of  wit- 
nesses, they  will  be  authorized  to  render  their 
verdict  accordingly.  State  v.  Kline,  54  Iowa, 
188. 

And  a  verdict  In  a  criminal  prosecution  In 
which  an  alibi  was  sought  to  be  established 
will  not  be  disturbed  on  appeal  unless  It  Is 
against  the  clear  weight  of  the  evidence.  State 
V.  Beasley,  84  Iowa,  83. 

An  alibi  established  by  a  preponderance  of 
the  evidence,  however,  entitles  the  accused  to 
an  acquittal,  and  an  Instruction  proceeding 
upon  the  theory  that  an  alibi  would  be  a  fact 
to  be  considered  in  connection  with  other  facts 
and  circumstances  is  erroneous  as  calculated  to 
confuse  and  mislead.  State  v.  McCracken,  66 
Iowa,  560. 

And  an  Instruction  In  a  criminal  prosecution 
that  the  burden  of  proof  rests  with  the  defend- 
ant to  establish  an  alibi,  and  that  It  must  be 
done  to  the  satisfaction  of  the  jury.  Is  errone- 
008  as  requiring  too  high  a  degree  of  proof,  rea- 
sonable satisfaction  being  sufQcIent.  Prince  v. 
State,  100  Ala.  144. 

To  establish  an  alibi  in  a  criminal  prosecution 
a  bare  preponderance  of  the  evidence  Is  suffi- 
cient, and  an  instruction  that  the  accused  must 
fully  satisfy  the  jury  by  a  preponderance  of  the 
evidence  is  erroneous.  State  v.  Hardin,  46 
Iowa,  623,  26  Am.  Rep.  174. 

In  that  case  Com.  v.  Webster,  6  Cush.  324,  52 
Am.  Dec.  711,  infra,  was  distinguished  upon  the 
ground  that  the  alibi  sought  to  be  established 
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In  that  case  was  of  the  person  alleged  to  have 
been  killed,  and  not  of  the  prisoner. 

But  an  Instruction  In  a  criminal'  prosecution 
that  the  defense  of  an  alibi  must  be  established 
by  the  accused  by  a  fair  preponderance  of  the 
evidence  to  warrant  an  acquittal  Is  not  ren- 
dered erroneous  by  the  use  of  the  qualifying 
word  "fair."     State  v.  Johnson,  72  Iowa,  393. 

And  an  Instruction  that  It  is  the  duty  of  the 
defendant  In  proving  an  alibi  to  reasonably  sat- 
isfy the  jury  that  he  was  elsewhere  at  the  time 
of  the  commission  of  the  offense  Is  not  subject 
to  objection,  on  appeal,  that  the  statement  tend- 
ed to  mislead  the  jury  In  that  they  might  not 
understand  that  the  words  "It  Is  the  duty  of  the 
defendant,"  etc.,  merely  Impose  on  bim  the 
onus  probandi  on  the  Issue,  where  he  failed  to 
ask  for  an  explanatory  instruction  In  the  court 
below.    Pellum  v.  State,  80  Ala.  28. 

And  objection  that  the  court  should  have  In- 
structed the  jury  that,  as  the  defendant  relied 
upon  an  alibi,  he  should  establish  It  by  a  pre- 
ponderance of  the  evidence,  cannot  be  taken 
by  the  defendant,  where  there  was  nothing  In 
the  Instructions  directing  the  attention  of  the 
jury  to  the  alibi  except  the  general  direction 
that  they  should  consider  all  the  facts  In  the 
case  In  determining -the  guilt  or  Innocence  of 
the  defendant,  as  the  omission  so  to  Instruct 
was  favorable,  rather  than  prejudicial,  to  him. 
State  V.  Sutton,  70  Iowa,  268. 

So,  evidence  In  a  prosecution  for  murder  that 
the  person  alleged  to  have  been  killed  was  seen 
elsewhere  after  the  time  he  was  supposed  to 
have  been  killed,  is  similar  to  a  case  of  alibi. 
In  that  It  proposes  to  prove  a  fact  which  Is  re- 
pugnant to  and  inconsistent  with  the  facts  con- 
stituting the  evidence  on  the  other  side,  so  as 
to  control  the  conclusion,  or,  at  least,  render  It 
doubtful,  and  thus  lay  a  ground  for  an  acquit-, 
tal ;  and  such  e%  Idence  Is  material ;  and  such 
fact  must  be  made  out  by  satisfactory  proof. 
Com.  V.  Webster,  5  Cush.  324,  52  Am.  Dec.  711. 

And  the  burden  of  proof  In  a  prosecution  for 
murder,  that  the  person  alleged  to  have  been 
killed  still  lives,  as  well  as  of  an  allbl,  rests 
with  the  accused,  and  must  be  sustained  by 
proof  sufficient  to  outweigh  the  proof  tending 
to  establish  the  contrary  hypothesis.  State  v. 
Vincent,  24  Iowa,  570,  05  Am.  Dec.  753. 

And  in  State  v.  Cruise,  19  Iowa,  312,  the  rule 
of  law  with  reference  to  an  alibi  laid  down  In 
Com.  V.  Webster,  5  Cush.  295,  62  Am.  Dec.  711, 
supra,  was  approved  and  adopted. 

b.  As  affected   hy  reasonable  doubt  on  lohole 
case. 

The  failure  of  a  person  accused  of  crime  to 
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sidered.  They  are»  in  effect,  as  follows:  (1) 
The  court  erred  in  allowing  the  stale  to  add  to 
the  informatioD  the  names  of  witnesses  sworn 
on  the  part  of  the  state;  (2)  the  court  erred  in 
instructing  the  jury  upon  the  credibility  and 
weight  to  be  given  to  the  evidence  of  the  de- 
fendant as  a  witness  in  his  behalf;  (3)  that  the 
court  erred  in  instructing  the  jury  as  to  the 
question  of  alibi,  upon  which  defendant  in- 
troduced evidence. 

The  question  presented  by  the  first  assign- 
ment of  error  is  ruled  by  the  decision  in  State 
V.  King,  9  S.  D.  628,  and  need  not  be  further 
considered. 

The  question  raised  by  the  second  assign- 
ment of  error  was  substantially  disposed  of  in 


State  V.  Smith,  8  8.  D.  547.  The  contenUon 
of  counsel  for  the  plaintiff  in  error  that 
the  jury  might  have  understood  the  court,  in 
speaking  of'  the  crime  charged,  as  referring 
to  some  crime  other  than  that  for  which  he 
was  then  being  tried,  is  not  tenable.  The  fact 
that  a  witness  had  incidentally  spoken  of  the 
defendant  as  having  been  arrested  upon  an- 
other charge  would  hardly  be  sufficient  to 
warrant  us  in  believing  that  the  jury  could 
have  been  misled  by  the  charge  of  thecourt 
when  speaking  of  the  crime  with  which  the 
"defendant  is  charged."  We  think  this  court 
must  assume  that  the  jury  understood  the 
court  as  referring  to  the  crime  for  which  de- 
fendant was  being  tried. 


prove  an  alibi  does  not  relieve  the  prosecution 
from  the  duty  of  proving  that  he  was  the  per- 
petrator of  the  crime.  Briceland  v.  Com.  74 
Pa.  463. 

And  while  the  burden  of  proving  an  alibi  in  a 
criminal  prosecution  rests  with  the  accused, 
and  If  he  fails  to  do  so  to  the  satisfaction  of 
the  Jury  the  alibi  as  a  substantive  defense  Is 
valueless,  an  alibi  is  as  much  a  traverse  of  the 
crime  charged  as  any  other  defense,  and  the 
proof  tendiUj?  to  establish  it,  though  not  clear, 
may,  with  other  facts  of  the  case,  raise  a  rea- 
sonable doubt  of  bis  guilt  to  the  benefit  of 
which  he  Is  entitled,  and  therefore  it  must  not 
be  excluded  from  the  cause.  Rudy  v.  Com.  128 
Pa.  500;  Watson  v.  Com.  95  Pa.  418;  Ledford  v. 
State,  75  Ga.  856 ;  State  v.  Ward,  61  Vt.  163. 

And  if,  upon  the  whole  evidence,  Including 
that  in  relation  to  the  alibi,  there  is  reason- 
able doubt  of  the  guilt  of  the  accused,  he  is  en- 
titled to  an  acquittal.  State  v.  Ward,  61  Vt. 
163;  Ledford  v.  State,  75  Ga.  856. 

A  conviction  cannot  stand  where  the  evidence 
not  only  falls  to  show  affirmatively  that  the  ac- 
cused committed  or  participated  In  the  crime, 
but  leaves  It  uncertain  by  whom  It  was  com- 
mitted.   Ward  V.  State  (Ga.)  28  S.  E.  982. 

Where  a  person  accused  of  crime  sets  up  the 
defense  of  alibi  the  burden  rests  with  him  to 
establish  it  to  the  satisfaction  of  the  Jury ;  but, 
though  they  are  not  satisfied  of  the  truth  of 
the  alibi,  they  are  still  required  to  say  whether 
they  are  satisfied  beyond  a  reasonable  doubt, 
from  the  evidence,  that  the  crime  was  commit- 
ted as  alleged.  State  v.  Freeman,  100  N.  C. 
429. 

Though  the  evidence  offered  to  establish  an 
alibi  falls  short  of  the  weight  of  moral  certainty 
as  to  its  existence,  if  It  leaves  in  the  minds  of 
the  Jury  such  a  doubt  or  uncertainty  that, 
taken  by  itself,  they  could  not  find  for  or 
against  the  alibi,  they  are  bound  to  carry  such 
doubt  Into  the  case  of  the  prosecution,  and  ar- 
ray it  there  as  an  element  of  the  reasonable 
doubt  beyond  which  the  prosecution  must  es- 
tablish guilt.  People  v.  Fong  Ah  Sing,  64  Cal. 
253. 

While  on  alibi  must  be  proved  to  the  reason- 
able satisfaction  of  the  Jury,  the  evidence  ad- 
duced to  support  it  should  be  weighed  and  con- 
sidered by  the  Jury  with  the  other  evidence  In 
the  case,  and  as  other  facts  are  weighed  and 
considered;  and  if,  upon  the  whole  evidence, 
there  should  be  a  reasonable  doubt  of  the  de- 
fendant's guilt,  he  should  be  acquitted.  Pate 
v.  State,  94  Ala.  14;  State  v.  Maher,  74  Iowa, 
77. 

And  before  a  conviction  can  be  had  the  Jury 
must  be  satisfied  beyond  a  reasonable  doubt 
that  the  accused  was  there  at  the  time  of  the 
commission  of  the  crime.  People  v.  Lee  Sare 
Bo,  72  Cal.  623. 
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And  a  charge  in  a  criminal  prosecution  ex- 
cluding all  the  evidence  as  to  an  alibi  from  be- 
ing weighed  by  the  Jury  on  the  subject  of  rea- 
sonable doubt  of  the  defendant's  guilt  on  the 
Issue  of  guilty  or  not  guilty  is  erroneous.  Led- 
ford V.  State,  75  Ga.  856. 

But  whether  evidence  as  to  an  alibi  was  snfS- 
clent  to  create  a  reasonable  doubt  in  the  minds 
of  the  Jury  as  to  the  defendant's  guilt  is  a  ques- 
tion of  fact  exclusively  for  the  consideration 
of  the  Jury,  and  where  there  is  evidence  to  sus- 
tain a  verdict  against  him  It  will  not  be  set 
aside  and  a  new  trial  ordered  on  the  ground 
that  there  was  sufi3clent  evidence  of  an  alibi  to 
create  a  reasonable  doubt  as  to  the  guilt  of  the 
defendant.    Arnold  v.  State,  53  Ga.  325. 

And  an  instruction  in  a  criminal  prosecution 
that  an  allbl  relied  upon  as  a  defense  must  be 
established  by  a  preponderance  of  the  evidence, 
and  another  that  If  upon  the  whole  evidence. 
Including  that  tending  to  establish  the  alibi, 
the  Jury  entertains  a  reasonable  doubt,  they 
should  acquit,  are  not  contradictory  aud  mis- 
leading, but  harmonize  with  each  other  and  ac- 
cord with  the  law.  State  v.  Maher,  74  Iowa, 
77. 

And  an  instruction  requiring  the  Jury  to  give 
the  prisoner  the  benefit  of  any  and  all  reason- 
able doubt  upon  summing  up  the  entire  evi- 
dence, including  that  relating  to  an  alibi,  la  suf- 
ficient.   Harrison  v.  State,  83  Ga.  129. 

Hut  the  burden  of  establishing  an  alibi  rests 
with  the  accused,  and  should  be  made  out  to 
the  satisfaction  of  the  Jury;  and  an  instruction 
to  that  efl!ect  Is  not  erroneous  where  the  jnry 
were  also  instructed  that  if  on  the  whole  case 
they  have  a  reasonable  doubt  they  should  ac- 
quit. State  V.  Jennings,  81  Mo.  185,  51  Am. 
Itep.  236.  But  see  State  v.  Howell,  100  Mo. 
628,  «i*pro.  III.  for  present  Missouri  rule. 

And  nn  Instruction  in  a  criminal  prosecution 
that  the  defense  of  alibi  admits  all  the  prosecu- 
tion alleges  to  be  true  will  be  taken  to 
refer  to  the  defense  of  alibi  alone,  and  not  as  a 
direction  that  all  other  facts  are  to  be  taken  as 
admitted,  and  Is  therefore  good,  where  the  jnry 
were  also  told  that  the  law  exacts  a  conviction 
whenever  there  Is  legal  evidence  to  show  the 
prisoner's  guilt  beyond  a  reasonable  doubt. 
Fife  V.  Com.  29  Pa.  429. 

So,  an  instruction  in  a  criminal  prosecution 
in  which  there  Is  evidence  of  an  alibi,  that  If 
the  Jury  believe  that  the  evidence  clearly  sus- 
tained it  or  raised  in  their  minds  a  reasonable 
doubt  as  to  tlie  guilt  of  the  defendant  they 
must  acquit  him,  gives  him  the  benefit  of  all 
his  legal  rights.  TruJiUo  v.  Territory,  7  N.  H. 
43. 

And  an  instruction  that  If  there  Is  any  reaaon- 
able  doubt  of  the  defendant's  guilt  of  the  crime 
charged  against  him  on  the  whole  evidence  he 
Is  entitled  to  an  acquittal,  where  an  allbl  bad 
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The  third  assignment  of  error  presents  an 
important  question,  not  heretofore  determined 
by  this  court.  Upon  the  question  of  aiibi, 
the  court  charged  the  jury  as  follows:  *'The 
defendant  claims  as  one  of  his  defenses  what 
is  known  in  law  as  an  'alibi;'  that  is,  that,  at 
the  time  the  crime  with  which  he  is  charged 
was  committed,  he  was  at  a  different  place,  so 
that  he  could  not  have  participated  in  its 
commission.  Such  a  defense  is  proper  and 
legitimate;  and  upon  this  question  the  court 
instructs  you  that  where  the  state  makes  out 
such  a  case  as  would  sustain  a  verdict  of 
c:uilty,  and  the  defendant  offers  evidence,  the 
burden  is  upon  the  defendant  to  make  out 
his  defense  as  to  an  alibi;  and  when  the  proof 


is  all  in,  both  that  given  for  the  defendant 
and  for  the  state,  then  the  primary  question  is 
(the  whole  evidence  being  considered),  Is  the 
defendant  guilty  beyond  a  reasonable  doubt? — 
the  law  being  that  if,  after  you  have  consid- 
ered all  the  evidence,  as  well  that  touching 
the  question  of  alibi  as  the  criminating  evi- 
dence introduced  by  the  state,  you  have  a 
reasonable  doubt  of  the  guilt  of  the  accused, 
you  should  acquit;  if  you  have  not,  you  should 
convict" 

The  contention  of  the  counsel  for  plaintiff 
in  error  is  that  the  court  erred  in  instructing 
the  jury  that  ^* where  the  state  makes  out 
such  a  case  as  would  sustain  a  verdict  of 
guilty,"  for  the  reason  that  the  jury  might 


been  claimed,  furnishes  the  accused  with  no 
reasonable  ground  for  complaint.  State  ▼. 
Reed,  62  Iowa,  40. 

And  an  Instruction  in  a  criminal  prosecution 
that  the  burden  of  establishing  an  alibi  rests 
with  the  defendant,  and  the  evidence  Intro- 
dnced  to  sustain  it  should  outweigh  the  proof 
introduced  by  the  state  tending  to  show  the  de- 
fendant's participation  in  the  crime,  but  that 
they  are  not  bound  to  establish  such  defense 
beyond  a  reasonable  doubt;  and  if,  upon  the 
whole  case,  the  testimony  raises  in  the  minds 
of  the  Jury  a  reasonable  doubt  that  the  defend- 
ants were  present  at  the  place  where  the  crime 
was  committed,  that  would  create  a  reasonable 
doubt  as  to  guilt  and  entitle  them  to  an  acquit- 
tal,—is  fully  as  favorable  to  the  defendauts  as 
they  have  any  right  to  demand.  State  v.  Fry, 
67  Iowa,  178. 

So,  a  reversal  will  not  be  had  in  a  criminal 
prosecution  in  which  an  alibi  Is  set  up  on  an 
'  Instruction  that  it  is  incumbent  on  the  accused 
to  establish  It  by  a  preponderance  of  the  evi- 
dence, but  not  beyond  a  reasonable  doubt,  on 
the  ground  that  it  requires  the  accused  to  es- 
tablish the  alibi,  where  it  Is  followed  by  an- 
other instruction  that,  after  consideration  of  all 
the  evidence  in  the  case,  as  well  that  in  rela 
tion  to  the  alibi  as  that  offered  by  the  prosecu- 
tion, the  jury  has  reasonable  doubt  as  to 
whether  the  accused  was  at  the  place  where 
the  crime  was  committed,  they  should  give  him 
the  benefit  of  that  doubt,  as  by  this  he  is  re- 
lieved from  the  responsibility  of  establlshlug 
his  absence  by  a  preponderance  of  the  evidence. 
Borrego  v.  Territory,  8  N.  M.  446;  People  v. 
Tarm  Pol.  86  Cal.  225. 

An  instruction  in  a  criminal  prosecution 
that  the  burden  of  proof  Is  on  the  defendant  to 
establish  his  alibi,  and  that  it  must  be  done  to 
the  reasonable  satisfaction  of  the  Jury,  how- 
ever, without  any  direction  for  acquittal  lu 
case  of  reasonable  doubt  as  to  guilt,  upon  all 
the  evidence,  is  Incorrect  as  tending  to  lead  the 
Jury  to  t)elieve  that  a  defendant  relying  on  an 
alibi  must  prove  it  as  a  party  in  a  civil  case 
must  prove  a  fact  on  which  he  relies,  by  a  pre- 
ponderance of  the  evidence,  but  will  not  be 
deemed  a  ground  for  reversal  unless  It  is  plain 
that  the  Jury  have  been  misled  thereby.  Towns 
V.  State,  111  Ala.  1. 

And  an  instruction  in  a  prosecution  for  lar- 
ceny that  the  burden  of  proof  is  on  the  state 
to  show  beyond  a  reasonable  doubt  that  the  lar- 
ceny charged  was  in  fact  committed,  but  if  the 
state  has  made  this  proof  then  the  burden  Is  on 
the  defendant  to  establish  by  the  weight,  or 
preponderance,  of  the  evidence  his  defense  of 
alibi,  but  if  the  entire  evidence  upon  the  whole 
case  raises  a  reasonable  doubt  as  to  the  defend- 
ant's guilt  he  should  be  acquitted,— is  not  sub- 
ject to  the  objection  that  It  relieves  the  state 
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from  the  burden  of  proving  that  the  defendant 
committed  the  larceny,  and  made  it  incumbent 
on  him  to  prove  that  he  did  not  do  so.  State  v. 
Van  Winkle,  80  Iowa,  15. 

And  an  Instruction  In  a  criminal  prosecution 
that  If  the  allbl  was  proved  the  prisoner  should 
be  acquitted,  is  not  rendered  Improper  by  the 
failure  of  the  court,  on  request,  to  charge  that 
unless  the  jury  found  beyond  a  reasonable 
doubt  that  the  person  was  not  at  the  place  of 
the  crime  at  the  time  In  question  they  should 
acquit,  where  the  Jury  were  told  that  to  convict 
the  prosecution  must  establish  their  whole  case 
beyond  a  reasonable  doubt.  State  v.  Cameron, 
40  Vt.  555.       '  • 

So,  an  instruction  In  a  criminal  prosecution 
against  two  persons,  that  the  defense  of  alibi, 
to  be  entitled  to  consideration,  must  be  such  as 
to  show  that  at  the  very  time  of  the  commission 
of  the  crime  charged  the  accused  were  at  an- 
other place  80  far  away,  or  under  such  circnm' 
stances,  that  they  could  not,  with  ordinary  exer- 
tion, have  reached  the  place  where  the  crime 
was  committed  so  as  to  have  participated  In  it, 
and  that  If  the  proof  of  alibi  falls  as  to  either 
defendant  on  trial  the  Jury  will  not  consider  it 
as  to  him,  but  if  it  does  not  fail  as  to  either  they 
are  to  give  it  full  consideration  as  to  the  de- 
fendant of  whom  it  was  shown, — is  not  subject 
to  the  objection  that  the  jury  are  thereby  di- 
rected that  they  are  not  to  consider  the  evi- 
dence pertaining  to  the  alibi  on  the  question  of 
reasonable  doubt  of  guilt.  State  v.  Maher,  74 
Iowa,  77. 

III.  Proof  by  defendant  to  raise  a  reasonable 
doubt. 

In  some  of  the  cases  holding  the  reasonable 
doubt  doctrine,  the  burden  of  proof  after  the 
establishment  of  a  prima  facie  case  by  the  pros- 
ecution is  deemed  to  shift  to  the  defendant, 
claiming  nn  alibi,  so  as  to  require  him  to  raise 
a  reasonable  doubt,  either  of  presence,  or  of 
guilt  generally.     See  State  v.  Thobnton. 

Thus,  where  the  people  in  a  criminal  prosecu- 
tion have  made  out  a  prima  facie  case,  and  the 
defendant  relies  on  the  defense  of  alibi,  the 
burden  rests  with  him  to  prove  It,  not  beyond 
a  reasonable  doubt,  nor  by  a  preponderance  of 
the  evidence,  but  by  such  evidence,  and  to  such 
a  degree  of  certainty,  as  will,  when  the  whole 
evidence  Is  considered,  create  In  the  minds  of 
the  Jury  a  reasonable  doubt  of  his  guilt.  Acker- 
sou  V.  People,  124  111.  563;  MuUins  v.  People, 
110  111.  42. 

The  presence  of  the  accused  being  necessary 
to  the  commission  of  an  offense,  the  burden  of 
proving  presence  In  the  first  Instance  is  upon 
the  state,  and  If  It  falls  to  prove  presence,  or  If 
the  evidence  as  a  whole  leaves  a  reasonable 
doubt  In  the  minds  of  the  Jury,  it  must  acquit; 
but  the  burden  of  proving  an  alibi  is  upon  the 
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have  UDderstood  by  that  expression  that  the 
evidence  should  preponderate  in  favor  of  the 
prosecution,  and  not  that  the  prosecution 
should  prove  such  a  state  of  facts  as  would 
warrant  the  jury  in  believing  the  defendant 
guilty  beyond  a  reasonable  doubt.  But  we 
think  this  view  cannot  be  sustained,  for  the 
reason  that  the  court,  in  its  charge,  bad,  in  at 
least  two  instances  before  it  came  to  this  part 
of  the  charge,  instructed  the  jury  that  they 
could  not  convict  the  defendant,  unless  the 
evidence  satisfied  them  beyond  a  reasonable 
doubt  of  his  guilt.  Such  being  the  case,  do 
reasonable  jury  could  have  pos3ibly  under- 
stood that  the  court  was  speaking  of  any  other 
state  of  facts  as  sustaining  a  verdict  of  guilty. 


The  statement  itself  also  necessarily  implies 
that  the  evidence  of  the  prosecution  must  be 
such  as  to  satisfy  the  jury  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant.  No  other 
state  of  facts  would  sustain  a  verdict.  Hence, 
in  either  view,  the  charge,  in  the  respect  men- 
tioned, is  not  8ul)ject  to  criticism. 

Counsel  for  the  plainti£F  in  error  further 
contends  that  the  court  erred  in  instructing 
the  jury  that  "the  burden  was  upon  him  [the 
defendant]  to  make  out  his  defense  as  to  an 
alibi;"  and  he  relies  confidently  upon  this  al- 
leged error  for  a  reversal  of  the  judgment. 
There  is  in  the  earlier  cases  an  irreconcilable 
conflict  in  the  authorities  as  to  the  nature  and 
eflFect  of  evidence  tending  to  prove  an  alibi, 


prisoner,  and  if  the  evidence  tends  to  prove  the 
same,  and  to  show  that  he  could  not  have  been 
guilty  of  the  offense  charged  because  of  ab- 
sence, then  it  would  be  proper  for  the  court  to 
Instruct  the  Jury  that  if  there  was  reasonable 
doubt  whether  the  prisoner  was  at  the  place 
where  the  offense  was  committed  at  the  time  of 
its  commission  they  should  acquit  him.  State 
V.  Lowry,  42  W.  Va.  203. 

A  reasonable  doubt  upon  the  part  of  the  Jury 
as  to  the  presence  of  the  accused  -at  the  time 
and  place  of  the  commission  of  the  offense  Is 
the  8am£  as  a  reasonable  doubt  as  to  his  com- 
mitting the  offense.  State  v.  Lowry,  42  W.  Va. 
203. 

And  where  the  prosecution  In  a  criminal  case 
presents  sufQcIent  evidence  to  secure  a  verdict 
of  conviction  the  burden  is  on  the  defendant  to 
prove  bis  defense,  but  when  his  proof  is  in,  the 
final  question  is,  Are  the  essential  averments  of 
the  Indictment  proved  beyond  a  reasonable 
doubt?  and  among  these  essential  averments 
is  the  defendant's  participation  in  the  act 
charg?d,  proof  of  an  alibi  being  as  much  of  a 
traverse  of  the  crime  charged,  as  any  other  de- 
fense.   State  V.  Howell,  100  Mo.  628. 

In  State  v.  Howell.  100  Mo.  628,  supra,  State 
V.  Jennings,  81  Mo.  185,  51  Am.  Rep.  236,  supra 
II.  b,  was  overruled. 

The  burden  of  establishing  an  alibi  in  a  crimi- 
nal prosecution  rests  with  the  accused,  and  in 
order  to  n.alntain  it  he  is  bound  to  establish  in 
Its  support  such  facts  and  circumstances  as  are 
sufficient,  when  considered  with  all  the  other 
evidence  in  the  case,  to  create  in  the  minds  of 
the  Jury  a  reasonable  doubt  of  the  truth  of  the 
charge  against  him.  Carlton  v.  People,  150  111. 
181;  Ackerson  v.  People,  124  111.  563;  Ware  v. 
State,  59  Ark.  379. 

And  when  the  evidence  for  the  state  estab- 
lishes beyond  a  reasonable  doubt  that  the  ac- 
cused was  present  and  participated  in  the  com- 
mission of  the  offense,  and  is  guilty  as  charged, 
he  may  rebut  the  case  made  by  the  state  by 
proof  of  nn  alibi;  but  unless  he  makes  such 
proof,  or  proves  some  other  matter  which  will 
exculpate  him  or  raise  In  the  minds  of  the  Jury 
a  reasonable  doubt  of  his  guilt,  his  conviction 
must  follow.  Gallaher  v.  State,  28  Tex.  App. 
247. 

A  person  accused  of  crime,  who  attempts  to 
establish  an  alibi,  which,  if  established,  would 
show  the  impossibility  of  his  connection  with 
It,  takes  on  himself  the  affirmative  of  the  proof; 
but  it  Is  not  necessary  tbat  he  should  establish 
his  defense  bj'  preponderating  evidence ;  it  is 
sufficient  if  the  evidence  is  such  as  to  raise  a 
reasonable  doubt  whether  he  was  present  at 
the  place  where  the  offense  was  committed. 
State  V.  Waterman,  1  Nev.  543. 

And  an  instruction  in  a  criminal  prosecution 
that  If  th2  defendant  seeks  to  establish  the  fact 
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that  he  was  at  a  particular  place  at  the  time 
of  the  alleged  commission  of  the  offense,  other 
than  the  place  at  which  It  was  committed,  the 
burden  of  proof  rests  with  him,  and  that.  If 
the  evidence  tending  to  prove  an  alibi  was 
such  that,  when  taken  together  with  the  other 
evidence,  the  Jury  were  left  in  reasonable  doubt 
as  to  whether  he  was  present  at  the  scene  of 
the  crime  they  should  acquit  him,  is  not  subject 
to  objection  by  the  accused,  as  It  leaves  the 
evidence  tending  to  prove  an  alibi,  even  If  it 
fails  to  establish  it,  to  have  its  full  effect 
in  bringing  iTito  doubt  the  evidence  tending  to 
prove  his  presence  at  the  scene  of  the  crime. 
Com.  V.  Choate,  103  Mass.  451. 

And  an  instruction  that,  as  a  matter  of  law. 
where  the  people  make  out  a  case  which  will 
sustain  a  verdict  of  guilty,  and  the  defendant 
offers  evidence,  the  burden  is  on  him  to  make 
out  his  defense,  and  as  to  an  alibi  and  all  other 
like  defenses  that  tend  merely  to  cast  a  reason- 
able doubt  on  the  case  made  by  the  people,  the 
primary  question  is-  whether  the  defendant  la 
guilty  beyond  a  reasonable  doubt,  upon  a  con- 
sideration of  the  whole  evidence,  the  law  being 
that  when  the  Jury  has  considered  ail  the  evi- 
dence, as  well  that  touching  the  question  of  the 
iillbl  as  the  criminating  evidence  introduced  by 
the  prosecution,  then,  if  they  have  any  reason- 
able doubt  of  guilt  they  should  acquit.  Is  not 
subject  to  the  objection  that  It  casts  discredit 
on  the  defense  of  alibi,  and  that  its  effect  is  to 
impress  the  Jury  that  in  the  opinion  of  the  court 
the  state  had  made  out  a  case  that  would  sus- 
tain a  verdict  of  guilty.  Ackerson  v.  People, 
124  111.  563. 

IV.  Proof  hy  prosecution  beyond  a  reasonable 
doubt, 

a.  General  rule  as  to  burden  of  proof. 

Upon  the  other  hand,  the  rule  Is  laid  down 
by  a  large  number  of  cases  that  an  allegation  of 
an  alibi  Is  not  an  affirmative  proposition  made 
by  the  defendant  with  the  burden  of  proof  rest- 
ing on  him.  Humphries  v.  State,  18  Tex.  App. 
302. 

And  that  alleging  an  alibi  does  not  throw  the 
burden  of  proof  upon  the  accused,  or  admit  the 
truth  of  the  allegations  of  the  prosecution. 
Fife  V.  Com.  29  Pa.  429;  Toler  v.  State,  16  Ohio 
St.  583;  State  v.  Jaynes,  78  N.  C.  504. 

And  that  the  rule  requiring  the  defendant  to 
establish  an  alibi  by  a  preponderance  of  proof 
Is  contrary  to  the  presumption  of  innocence  to 
which  every  accused  person  is  entitled,  and  to 
the  rule  requiring  the  state  to  establish  hit 
guilt  beyond  a  reasonable  doubt.  State  v.  Tay- 
lor, 113  Mo.  153;  Schultz  v.  Territory  (Arl«.)  52 
Pac.  352. 

And  that  a  failure  to  prove  an  alibi  does  not 
afford  any  presumption  that  the  accused  waa 
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and  to  what  extent  the  defendant  must  sustain 
such  a  defense  by  his  evidence,  when  the 
state's  evidence  prima  facie  establishes  the 
guilt  of  the  defendant  beyond  a  reasonable 
doubt;  some  courts  holding  that  such  evi- 
dence must  be  sufficient  to  prove  the  defense 
beyond  a  reasonable  doubt.  In  others  it  was 
held  that  the  evidence  to  prove  the  alibi  must 
be  such  as  to  preponderate  over  the  evidence 
of  the  prosecution.  In  the  later,  and  we  think 
the  better  considered,  cases,  the  doctrine  seems 
to  prevail  that,  if  the  evidence  upon  the  de- 
fense of  alibi  is  sufficient  to  raise  a  reasonable 
doubt  as  to  the  guilt  of  defendant  when  con- 
sidered in  connection  with  all  the  evidence  in 
the  case,  he  should  be  acquitted ;   but  that  the 


burden  of  making  such  proof  is  upon  the  ac- 
cused seems  to  be  quite  generally  recognized. 
We  shall  not  attempt  in  this  opinion  to  do 
more  than  to  call  attention  to  a  few  of  the 
later  cases  and  text- writers,  as  the  cases  seem 
to  be  fully  collated  in  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  under  the  title  Alibi.  The  learned 
author  of  that  article,  on  page  56,  states  his 
conclusions  as  follows:  **The  true  doctrine 
seems  to  be  that  where  the  state  has  established 
a  prima  facie  case,  and  the  defendant  relies 
upon  the  defense  of  alibi,  the  burden  is  upon 
him  to  prove  it,  not  beyond  a  reasonable  doubt, 
nor  by  a  preponderance  of  the  evidence,  but 
by  such  evidence,  and  to  such  a  degree  of  cer- 
tainty, as  will,   when  the  whole  evidence  is 


present  at  the  time  and  place  when  the  crime 
was  committed,  or  affect  the  burden  of  proof 
resting  with  the  state  to  prove  him  guilty  be- 
yond a  reasonable  doubt  otherwise  than  by  dis- 
closing falsehood  and  fabrication,  and  thus  af- 
fording general  evidence  of  guilt.  Toler  v. 
State,  16  Ohio  St.  583. 

Within  this  rnle  proof  tending  to  establish 
an  alibi  is  an  attack  upon  the  evidence  which 
tends  to  prove  guilt,  disproving,  or  weakening, 
or  questioning  it,  and-  Imposing  no  burden  of 
proof  upon  the  accused.  Humphries  v.  State, 
IS  Tex.  App.  302;  Johnson  v.  State.  21  Tex. 
A  pp.  368. 

And  resort  to  that  kind  of  evidence  neither 
changes  the  burden  of  proof  on  the  other  ques- 
tions in  the  cause,  nor  in  any  manner  entitles 
the  commonwea'th  to  a  verdict  against  the 
prisoner  -without  proof  of  guilt  beyond  a  rea- 
sonable doubt.    Fife  v.  Com.  29  Pa.  429. 

And  the  accused  in  a  criminal  prosecution  Is 
not  required  to  prove  an  alibi,  but  is  entitled 
to  an  acquittal  whenever  the  jury,  from  a  con- 
aideratlon  of  all  the  evidence  adduced,  entertain 
a  reasonable  doubt  of  his  presence  at  the  time 
and  place  where  the  crime  is  shown  to  have 
been  committed.  Casey  v.  State,  49  Neb.  403; 
Peyton  v.  State  (Neb.)  74  N.  W.  597;  McLaIn 
V.  State,  18  Neb.  154;  Schulta  v.  Territory 
(Ariz.)  52  Pac.  352. 

The  burden  remains  with  the  state  to  satisfy 
the  Jury,  upon  the  whole  evidence,  of  the  guilt 
of  the  accused.  State  v.  Jaynes,  78  N.  C.  504; 
Johnson  v.  State,  21  Tex.  App.  368. 

In  every  criminal  prosecution  the  state  as- 
sumes to  show  the  presence  of  the  defendant 
at  the  commission  of  a  crime  as  an  essential 
element  of  his  guilt  beyond  a  reasonable  doubt. 
State  V.  Taylor,  118  Mo.  153;  State  v.  Tatlow, 
136  Mo.  678;  Bennett  v.  State,  30  Tex.  App.  341; 
McLaln  v.  State,  18  Neb.  154. 

And  an  instruction  placing  the  burden  upon 
the  accused  of  establishing  an  alibi  is  erroneous. 
State  V.  Tatlow,  136  Mo.  678;  Bennett  v.  State, 
30  Tex.  App.  341. 

An  alibi  is  not  a  defense  within  any  accurate 
meaning  of  that  word,  but  a  mere  fact  shown 
In  rebuttal  of  the  state's  evidence.  State  v.  Ar- 
doin,  49  La.  Ann.  1145. 

And  an  instruction  in  a  criminal  prosecution 
that  the  burden  of  proof  rests  with  the  accused 
to  establish  an  alibi  by  a  preponderance  of  the 
evidence  is  erroneous.  Beck  v.  State,  51  Neb. 
106;  Peyton  v.  State  (Neb.)  74  N.  W.  597;  State 
V.  Ardoin,  49  La.  Ann.  1145. 

And  so  is  an  Instruction  that  the  burden  of 
proving  an  alibi  devolves  upon  the  accused,  and 
it  must  be  clearly  and  satisfactorily  established 
before  it  can  avail.    Hoge  v.  People,  117  111.  3r». 

And  an  instruction  in  a  criminal  prosecution 
requiring  the  accused  to  establish  his  defense 
of  alibi  by  a  preponderance  of  the  evidence, 
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but  that  he  Is  entitled  to  an  acquittal  if  the 
evidence  adduced  raises  a  reasonable  doubt  In 
the  minds  of  the  jury  as  to  his  guilt.  Injurious- 
ly affects  the  rights  of  the  defendant,  and  may 
be  availed  of  on  motion  for  new  trial,  though 
it  was  not  excepted  to.  Ayres  v.  State,  21  Tex. 
App.  399. 

And  an  Instruction  in  a  prosecution  for  mur- 
der, that  evidence  which  tends  to  establish  the 
defendant's  guilt  also  tends  in  an  equal  degree 
to  prove  that  he  was  present  at  the  time  when 
and  place  where  the  deed  was  committed,  and 
If  he  seeks  to  prove  an  alibi  he  must  do  It  by 
evidence  which  outweighs  that  given  by  the 
state  tending  to  fix  his  presence  at  the  time 
and  place  of  the  crime,  is  erroneous.  French 
V.  State,  12  Ind.  670,  74  Am.  Dec.  229. 

So,  an  instruction  in  a  criminal  prosecution 
that  if  the  jury  believe  from  the  evidence  that 
the  defendant  was  not  present  at  the  time  and 
place  where  the  crime  was  committed  they 
must  And  him  not  guilty  is  erroneous  as  casting 
the  burden  upon  the  defendant  to  establish  his 
alibi.    State  v.  Harney,  131  Mo.  339. 

And  an  instruction  that  if  the  jury  shall  find, 
and  believe  from  the  evidence,  that  at  the  time 
the  offense  charged  was  committed  the  defend- 
ant was  at  a  place  other  than  the  place  where 
it  was  committed  they  will  find  him  not  guilty, 
is  erroneous  as  requiring  that  the  jury  shall 
find  as  a  fact  that  he  was  at  such  other  place, 
when  he  is  entitled  to  an  acquittal  in  case  of 
reasonable  doubt  as  to  his  presence.  State  v. 
Taylor,  118  Mo.  153. 

So,  to  require  the  defendant  In  a  prosecution 
for  larceny  to  satisfactorily  explain  his  recent 
possession  of  the  stolen  property,  and  to  satis- 
factorily establish  an  alibi,  is  error,  as  the  bur- 
deu  rests  with  the  people  to  establish  his  guilt; 
and  if.  after  considering  the  evidence  intro- 
duced by  him  as  to  either  or  both  of  these  ques- 
tions, in  connection  with  all  the  other  evidence 
in  the  case,  and  giving  due  consideration  to  the 
entire  evidence,  the  jury  shall  have  a  reason- 
able doubt  of  his  guilt,  he  cannot  be  convicted. 
Hoge  v.  People,  117  111.  35. 

And  an  Instruction  in  a  criminal  prosecution 
with  relation  to  an  alibi,  that  the  jury  must  be 
satisfied  of  the  defendant's  guilt  by  proof  be- 
yond a  reasonable  doubt,  but,  as  proof  of  the 
alibi  was  in  confilct  with  the  direct  proof  of- 
fered by  the  prosecution,  they  should  weigh  It 
in  connection  with  the  other  testimony  in  the 
case,  and  consider  it  as  met  or  explained  by 
that  of  the  defense,  and  determine  whether,  in 
view  of  all  the  testimony,  the  witnesses  to  the 
alibi  were  mistaken,  or  that  they  were  able  to 
say  from  the  testimony  of  the  prosecution,  as 
explained  ty  that  of  the  defense,  that  there  was 
no  reasonable  doubt  that  he  was  guilty, — is  ob- 
jectionable on  the  ground  that  the  jury  might 
have  been  misled  thereby  Into  thinking  that  the 
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considered,  create  and  leave  in  the  mind  of 
the  jury  a  reasonable  doubt  of  tbe  guilt  of 
the  accused.  Tbe  distinctions  which  the 
courts  have  attempted  to  make  with  reference 
to  the  burden  of  proof  are  apparently  of  little 
practical  value,  as  it  is  universally  held  that  if 
tbe  evidence  introduced  to  prove  an  alibi, 
when  considered  by  itself,  or  in  connection 
with  all  the  evidence  in  the  case,  raises  a  rea- 
sonable doubt  in  tbe  minds  of  tbe  jury  as  to 
the  guilt  of  tbe  accused,  be  must  be  acquitted." 
This  is  substantially  tbe  language  used  by  the 
supreme  court  of  Illinois  in  AekerMn  v.  People, 
124  111.  563.  In  that  case  tbe  court  says:  "The 
law  undoubtedly  is,  where  tbe  people  have 
made  a  prima  facie  case,  and  the  defendant 


relies  on  the  defense  of  alibi,  the  burden  i» 
upon  him  to  prove  it, — not  beyond  a  reason- 
able doubt,  nor  by  a  preponderance  of  tbe  evi- 
dence, but  by  such  evidence,  and  to  such  de- 
gree of  certainty,  as  will,  when  the  whole 
evidence  is  considered,  create  and  leave  in  the 
minds  of  the  jury  a  reasonable  doubt  of  bis 
guilt  of  tbe  crime  charged.  Hbge  v.  People, 
117  III.  44:  Bopps  v.  PeopU,  31 1)1.  392,88  Am. 
Dec.  231,  and  authorities  supra."  The  in- 
struction given  by  tbe  court  below,  and  sus- 
tained by  tbe  supreme  court,  in  that  case,  was 
as  follows:  '*The  court  instructs  tbe  jury,  as  a 
matter  of  law,  that  where  tbe  people  make  out 
such  a  case  as  would  sustain  a  verdict  of 
guilty,  and  tbe  defendant  offers  evidence,  the 


alibi  must  be  affirmatively  shown,  and  that  a 
reaaonable  doubt  of  the  person's  presence  womd 
not  warrant  his  acquittal.  People  v.  Pearsall, 
60  Mich.  233. 

But  an  instruction  that  an  alibi  is  a  good  de- 
fense if  proved  to  the  satisfaction  of  the  Jury 
is  not  objectionable  as  intimating  that  the  fail- 
ure of  the  effort  to  prove  an  alibi  is  to  be  taken 
as  affirmative  evidence  tending  to  show  guilt, 
or  that  the  burden  of  proving  it  rested  with  the 
accused.     State  v.  Starnes,  94  N.  C.  078. 

Under  this  rule,  the  burden  of  proof  in  a 
criminal  case  never  shifts,  but  rests  with  the 
prosecution  throughout  the  case.  Turner  v. 
Com.  88  Pa.  54,  27  Am.  Rep.  683;  Watson  v. 
Com.  95  Pa.  418;  State  v.  Taylor,  118  Mo,  153; 
State  v.  Harvey,  131  Mo.  339:  State  v.  Ardoln, 
49  La.  Ann.  1145;  McLaln  v.  State,  18  Neb.  169; 
Walters  v.  State,  39  Ohio  St.  215;  State  v.  Chee 
Gong,  16  Or.  534;  Schultz  v.  Territory  (Ariz.) 
52  Pac.  352. 

And  where,  upon  all  the  evidence,  includ- 
ing that  for  and  against  the  alibi,  there  is  rea- 
sonable doubt  of  guilt,  the  accused  must  be  ac- 
quitted. MoLaln  v.  State,  18  Neb.  159;  State  v. 
Ardoln,  49  La.  Ann.  1145;  Turner  v.  Com.  86 
Pa.  54,  27  Am.  Rep.  683. 

And  If,  by  reason  of  the  evidence  in  relation 
to  such  alibi,  the  Jury  should  doubt  the  defend- 
ant's guilt,  he  would  be  entitled  to  an  acquittal, 
though  they  might  not  be  able  to  see  that  the 
alibi  was  fully  proved.  W^alters  v.  State.  39 
Ohio  St,  215;  Schultz  v.  Terrltorv  (Ariz.)  52  Pac. 
352;  McLain  v.  State,  18  Neb.  154. 

Proof  of  an  alibi  is  as  much  a  traverse  of  the 
crime  charged  as  any  other  defense,  and  though 
not  clear  It  may  nevertheless,  with  other  facts 
of  the  case,  raise  doubt  enough  to  produce  an 
acquittal.  Tumor  v.  Com.  86  Pa.  54,  27  Am. 
Rep.  683. 

And  it  devolves  upon  the  state  to  show  be- 
yond a  reasonable  doubt  that  the  person  ac- 
cused of  the  crime  was  present  at  the  time  of 
its  commission,  and  not  elsewhere,  and  the  court 
must  so  instruct.  State  v.  Harvey,  131  Mo.  339. 

The  establishment  by  the  prosecution  of  a 
prima  facie  case  does  not  change  the  burden  of 
proof :  that  remains  with  the  prosecution  to  the 
end,  which  undertakes  to  prove  the  accused 
guilty  beyond  a  reasonable  doubt,  not  in  view 
alone  of  the  direct  testimony  adduced  by  It, 
but  In  view  of  rebutting  testimony  as  well,  and 
the  burden  of  proof  of  an  alibi  does  not  rest 
with  the  accused.  State  v.  Chee  Gong,  16  Or. 
534. 

Nor  does  an  offer  of  evidence  of  an  alibi  by 
the  accused  chau^i^e  the  burden  of  proof  and 
shift  it  to  the  accused,  and  an  instruction  that 
the  burden  rests  with  him  to  show  an  alibi  by  a 
preponderance  of  the  evidence  Is  erroneous, 
and  a  ground  for  reversal,  though  the  court  also 
Instructed  in  the  same  connection  that,  all  the 
41  L.  R.  A« 


evidence  being  considered,  as  well  that  with 
relation  to  alibi  as  that  with  relation  to  guilt 
or  innocence,  if  the  jury  entertain  a  reasonable 
doubt  of  guilt  they  should  acquit.  Shoemaker 
V.  Territory,  4  Okla.  118. 

And  an  instruction  that  the  burden  of  proof 
to  show  guilt  of  the  prisoner  is  upon  the  state, 
but  when  the  state  has  made  out  a  prima  facie 
case,  and  the  prisoner  attempts  to  set  up  an 
alibi,  the  burden  of  proof  is  shifted,  and  if  the 
defense  fails  to  establish  the  alibi  to  the  satis- 
faction of  the  Jury  they  must  find  the  prisoner 
guilty,  is  erroneous,  as  they  are  bound  to  acquit 
where,  from  the  evidence,  a  reasonable  doubt  of 
his  presence  at  the  time  and  place  of  the  crime 
is  raised.    State  v.  Josey,  64  N.  C.  56. 

And  an  instruction  that  the  burden  of  proTin^ 
that  the  accused  was  elsewhere  than  at  the 
place  where  the  crime  was  committed,  at  the 
time  of  its  commission,  is  cast  upon  him,  and 
that  to  warrant  an  acquittal  he  must  maintain 
an  alibi  to  the  satisfaction  of  the  jury,  is  er- 
roneous as  treating  an  alibi  as  a  defense  in  the 
nature  of  a  plea  of  confession  and  avoidance, 
whereas  it  is  not  a  defense  at  all  in  any  other 
sense  than  as  rebutting  evidence  tending  to  dis- 
prove the  fact  alleged  in  the  indictment,  the 
burden  of  proving  which  rests  with  the  state 
throughout  the  trial.  Walker  v.  State,  42  Tex. 
300. 

But  though  an  instruction  in  a  criminal  pros- 
ecutlou,  to  the  effect  that  when  an  alibi  is  re- 
lied on  as  a  defense  the  burden  of  proof  to 
establish  it  is  shifted  to  the  accused,  is  not 
sanctioned,  It  is  rendered  of  no  effect,  and  Is 
not  ground  for  reversal,  when  followed  by  an 
instruction  that  the  state  must  prove  the  crime 
and  Its  perpetration  by  the  accused  beyond  a 
reasonable  doubt.  State  v.  Freeman,  100  N.  C. 
429. 

And  an  instruction  that  the  defendant  Is  not 
required  to  prove  an  alibi  beyond  a  reasonable- 
doubt,  or  even  by  a  preponderance  of  the  testi- 
mony, but  that  the  state  must  prove  to  the 
satlsfuctlon  of  the  jury,  beyond  a  reasonable 
doubt,  that  he  was  present  and  participated  in- 
th?  alleged  crime,  and  unless  the  state  does- 
this  the  defendant  should  be  acquitted,  is  not 
erroneous  as  Implying  that  the  defendant  wa» 
bound  to  do  something  more  than  stand  upon 
cue  presumption  of  innocence  throughout  the 
trial.    State  v.  Conway,  56  Kan.  682. 

Where  the  prosecution  rests  with  positive 
and  undoubted  proof  of  the  guilt  of  the  ac- 
cused. It  should  not  be  overcome  with  less  than 
full,  clear,  and  siitlsfactory  evidence  of  an  al- 
leged  alibi,  but  the  evidence  tending  to  estab- 
lish it,  though  not  of  itself  sufficient  to  work 
an  acquittal,  should  not  be  excluded  from  the 
case,  as  the  burden  of  proof  never  shifts,  but 
rests  with  the  prosecution  throughout  upon  all 
the  evidence  given  In  the  case,  taken  together 


1897. 


State  v.  Thorkton. 


537 


burden  is  on  him  to  make  out  that  defense; 
and  as  to  an  alibi  and  all  other  like  defenses 
that  tend  merely  to  cast  a  reasonable  doubt  on 
the  case  made  by  the  people,  when  the  proof 
18  in,  then  the  primary  question  is  (the  whole 
evidence  being  considered,  both  that  given  for 
the  defendant" and  for  the  people).  Is  the  de- 
fendant guilty  beyond  a  reasonable  doubt?— 
the  law  being  that  when  the  jury  have  con- 
sidered all  the  evidence,  as  well  that  touchinp^ 
the  question  of  alibi  as  the  criminating  evi- 
dence introduced  by  the  prosecution,  then,  if 
they  have  any  reasonable  doubt  of  the  guilt  of 
the  accused  of  the  offense  with  which  he 
stands  charged,  then  they  shall  acquit:  other- 
wise not."    It  will  be  observed  that  the  in- 


structions in  the  case  at  bar  follow  very  closely 
the  language  of  the  court  in  that  case.  Ijq 
fact,  the  instructions  as  to  the  case  of  the 
prosecution  being  **such  a  case  as  would  sus- 
tain a  verdict  of  guilty."  and  as  to  the  burden 
of  proof,  are  identically  the  same.  This  case 
is  cited  with  approval  in  Carlton  v.  People,  160 
111.  181. 

This  question  was  also  very  fully  con- 
sidered by  the  supreme  court  of  Missouri  in  a 
homicide  case  (State  v.  Howell,  100  Mo.  628), 
and  that  court  quotes  with  approval  Wharton,. 
Crim.  Ev.  8tb  ed.  §  833.  The  part  material 
to  the  question  we  are  now  considering  reads 
as  follows:  ''Undoubtedly,  if  the  prosecution 
makes  out  a  case  sufficient  to  secure  a  verdict 


upon  the  question  of  reasonable  doubt  of  guilt. 
Watson  V.  Com.  1)5  Pa.  418. 

But  see  Rudy  v.  Com.  128  Pa.  500,  and  other 
Peunsyiyania  cases,  supra,  II.  b. 

b.  Measure  of  proof. 

Under  this  rule  where  alibi  is  set  up  the  ac- 
cused must  be  acquitted  In  case  of  a  reasonable 
doubt  that  he  was  present  at  the  time  and  place 
of  the  crime.  People  v.  Chun  Heong.  86  Cal. 
329;  Adams  v.  State,  28  Fla.  512;  Bacon  v. 
State,  22  Pla.  51;  Boothe  v.  State,  4  Tex.  App. 
202. 

It  Is  only  necessary  for  him  to  produce  such 
an  amount  of  evidence,  whether  by  testimony 
tending  to  show  un  alibi  or  otherwise,  as  to  pro- 
duce in  the  minds  of  the  Jury  a  reasonable 
doubt  of  his  guilt.  State  v.  Jaynes,  78  N.  C. 
504;  State  v.  Child,  40  Kan.  482;  State  v.  Wa- 
terman, 1  Nev.  543. 

His  presence  at  the  time  and  place  of  the 
crime  must  be  shown  as  an  essential  to  Its  com- 
mission.   State  y.  Woolard.  Ill  Mo.  248. 

And  evidence  of  an  alibi,  given  by  the  ac- 
cused, need  only  be  of  such  weight  as  to  pro- 
duce in  the  minds  of  the  jury  a  reasonable  doubt 
of  the  fact  affirmed  by  the  state,  that  the  ac- 
cused was  the  person  who  committed  the  crime. 
Walker  v.  State,  42  Tex.  360;  Ay  res  v.  State, 
21  Tex.  App.  390;  Howard  v.  State,  50  Ind.  190. 

The  commission  of  a  crime  Implies  the  pres- 
ence of  defendant  at  the  necessary  time  and 
place,  and  evidence  ef  his  absence  is  always 
admitted  as  a  defense,  and  if  a  reasonable  doubt 
is  created  by  such  evidence  It  Is  the  duty  of  the 
Jury  to  acquit.    People  v.  Nelson,  85  Cal.  421. 

And  wherever  the  evidence  Introduced  In  a 
criminal  prosecution  supports  the  defense  of  an 
alibi,  and  Its  effect  Is  to  create  a  reasonable 
doubt  In  the  minds  of  the  jury  of  the  defend- 
ant's guilt,  he  Is  as  much  entitled  to  an  ac- 
quittal as  If  the  reasonable  doubt  had  been 
created  by  any  other  lepritimate  evidence. 
Prince  v.  State.  100  Ala.  144. 

An  alibi  assertod  by  way  of  defense  Is  physic- 
ally incompatible  with  guilt  of  the  crime 
charged,  and  It  Is  sufficient  to  warrant  an  ac- 
quittal, if  the  evidence  In  support  of  that  fact 
raises  a  reasonable  doubt  of  guilt.  State  v.  Wa- 
terman, 1  Nev.  543. 

In  that  case  Com.  v.  Webster,  5  Cush.  324.  52 
Am.  Dec.  711,  nupra,  II.  a,  was  distinguished 
upon  the  ground  that  the  court  was  not  then 
speaking  of  the  degree  of  doubt  or  certainty 
which  was  to  be  producred  on  the  minds  of  the 
Jury;  it  was  only  speaking  of  the  manner  In 
which  contradictory  evidence  should  be 
weighed  nn^  balanced  In  their  minds. 

The  rule  In  criminal  cases,  that  If  the  defend- 
ant produces  evidence  which  raises  a  reasonable 
doubt  of  the  truth  of  the  charge  against  him 
he  must  be  acquitted,  applies  where  the  defense 
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of  un  alibi  is  set  up,  as  a  reasonable  doubt  may 
arise  from  the  whole  evidence  In  the  case. 
French  v.  State,  12  Ind.  670,  74  Am.  Dec.  229. 

In  that  case  Com.  v.  Webster,  5  Cush.  820, 
52  Am.  Dec.  711,  supra,  II.  a,  was  distinguished 
upon  the  ground  that  in  that  case  the  effort  was 
not  to  prove  an  alibi  as  to  the  accused,  but  to 
prove  that  the  person  who  was  alleged  to  have 
been  murdered  was  still  alive. 

So,  In  McCoy  v.  State,  46  Ark.  141,  an  In- 
struction that  If  the  proof  of  alibi  raised  In  the 
minds  of  the  jury  a  reasonable  doubt  as  to  the 
defendant's  presence  at  the  time  and  place  of 
the  commission  of  the  crime  It  was  their  duty 
to  acquit,  was  sustained,  but  the  question  con- 
sidered  was  with  relation  to  the  multiplication 
of  Instructions. 

The  defense  of  an  alibi  Is  not  a  special  one, 
or  in  the  nature  of  an  Independent  exculpatory 
fact,  and  need  not  be  proved  by  the  accused 
by  a  preponderance  of  the  evidence.  The  state 
Is  bound  to  prove,  In  making  Its  case,  that  the 
defendant  was  present  at  the  commission  of 
the  crime,  beyond  a  reasonable  doubt.  State 
V.  Child,  40  Kan.  462  ;  Ayres  v.  State,  21  Tez. 
App.  399. 

Nor  need  the  defense  of  an  alibi  be  estab- 
lished by  the  accused  to  the  satisfaction  of  the 
Jury.  Dawson  v.  State,  62  Miss.  241;  State  v. 
Woolard,  111  Mo.  248. 

And  an  Instruction  which  requires  him  to 
satisfy  the  minds  of  tl\e  jury  Is  erroneous. 
Howard  v.  State,  50  Ind.  190. 

And  an  Instruction  In  a  prosecution  for  mur- 
der, that  If  the  evidence  raises  In  the  minds 
of  the  jury  a  reasonable  doubt  of  the  presence 
of  the  accused  at  the  place  where  the  deceased 
was  killed,  at  the  time  of  such  killing,  they 
should  find  him  not  guilty.  Is  sufficient  on  the 
HUljject  of  alibi.  Walker  v.  State,  6  Tex.  App. 
577;  Thornton  v.  State,  20  Tex.  App.  510. 

So,  where  the  only  defense  In  a  criminal 
prosecution  Is  an  alibi,  the  defendant  ought  to 
be  acquitted  If  the  evidence  raises  a  reasonable 
doubt  in  the  minds  of  the  jury  as  to  whether 
the  accused  was  present  at  the  doing  of  the  act 
charged  against  him  as  a  crime.  State  v.  Kel- 
ly, 16  Mo.  App.  213. 

And  an  Instruction  that  the  burden  rests  with 
the  accused  to  prove  an  alibi,  by  a  preponder- 
ance of  the  evidence,— that  Is,  by  the  greater 
and  superior  evidence,— is  erroneous,  and  a 
sufficl'.'nt  ground  for  reversal.  Wright  v.  Ter- 
ritory, 5  Okla.  78. 

And  so  is  an  Instruction  that  if  the  jury  be- 
lieve from  the  evidence  that  the  defendants 
were  at  a  certain  place  at  the  time  a  witness 
said  he  saw  them  there,  they  should  be  ac- 
quitted, as  they  may  not  have  been  there  at 
such  time,  and  yet  may  have  been  there  at 
such  time  as  to  render  It  altogether  Improbable 
that  they  were  at  the  scene  of  the  crime  at  the 
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of  conviction,  then  the  burden  is  on  the  de- 
fendant to  prove  his  defense.  But,  vfhen  bis 
proof  is  in,  then  the  final  question  is,  Are  the 
essential  averments  of  the  indictment  proved 
beyond  a  reasonable  doubt?  And  among  these 
essential  averments-  is  the  defendant's  partici- 
pation in  the  act  charged."  And  that  court 
adds  that  "the  supreme  courts  of  Indiana, 
Iowa,  and  Texas,  in  well  considered  cases, 
have  also  approved  and  announced,  in  express 
terms,  the  same  doctrine,"  citing  Howard  v. 
State.  50  Ind.  190;  State  v.  Hardin,  46  Iowa, 
«23,  26  Am.  Rep.  174;  Walker  v.  6Ya^€,42Tex. 
360.  It  will  be  noticed  that  Mr.  Wharton  uses 
the  expression  ''then  the  burden  is  on  the  de- 
fendant to  prove  his  defense." 
In  the  late  case  of  Harrison  v.  State,  83  Ga. 


1^,  the  supreme  court  of  that  state,  in  dis- 
cussing the  question  of  alibi,  uses  the  follow- 
ing lan^age:  *'Were  our  own  minds  not 
hedged  m  by  authority,  we  should  be  inclined 
to  adopt  the  view  expressed  by  Judge  Thomp- 
son (2  Thomp.  Trials,  §  2486).  who,  after 
recogoiziog  that  the  burden  of  proof  is  upon 
the  accused,  adds:  'But,  upon  the  most  un- 
shaken grounds,  this  burden  is  sustained,  and 
an  adequate  quantum  of  proof  produced  by 
the  defendant,  when  he  succeeds  in  raising  a 
reasonable  doubt  in  the  minds  of  the  jurors  as 
to  whether  or  not  he  was  at  the  place  of  the 
crime  when  it  was  committed.'"  Mark  the 
careful  language  used,  "who,  after  recogniz- 
ing that  the  burden  of  proof  is  upon  the  ac- 
cused, adds  " 


time  of  its  commission.  Bennett  v.  State,  30 
Tex.  App.  341. 

Evideuce  in  support  of  an  alibi  need  not  be 
absolutely  clear,  and  it  need  not  make  it  abso- 
lutely Impossible  for  the  accused  to  have  been 
present  at  the  time  of  the  commission  of  the 
criminal  act.    Adams  v.   State,  28  Fla.  512. 

A  reasonable  doubt  might  arise  in  the  minds 
of  the  Jury,  in  a  criminal  prosecution,  from  evl- 
.  dence  tending  to  prove  an  alibi,  without  their 
miuds  ever  having  arrived  at  a  conviction  to  the 
degree  of  a  moral  certainty  as  to  the  truth  of 
the  alibi.  Ayres  v.  State,  21  Tex.  App.  3&9: 
Walker  v.  State,  42  Tex.  360. 

And  such  evidence  is  available  to  rebut  the 
affirmative  evidence  for  the  state,  though  the 
minds  of  the  Jury  never  arrived  at  such  a  con- 
viction as  to  the  truth  of  the  alibi.  Walker  v. 
State,  42  Tex.  360. 

Where  an  attempt  to  prove  an  alibi  fails,  the 
evidence  offered  in  support  of  it  may  neverthe- 
less be  considered  by  the  Jury  as  otherwise  af- 
fecting the  case  in  Its  bearing  upon  the  ques- 
tion of  reasonable  doubt  of  guilt.  Toler  v. 
State,  16  Ohio  St.  583. 

The  weight  of  the  evidence  tending  to  prove 
an  alibi  is  to  be  determined  by  the  Jury,  and 
although  it  falls  short  of  absolute  conviction 
of  its  truth,  if  it  raises  In  their  minds  a  rea- 
sonable doubt  of  the  defendant's  presence  at 
the  time  of  the  comnolssion  of  the  crime  he  Is 
entitled  to  an  acquittal,  and  it  is  not  material 
whether  this  doubt  arose  from  a  defect  In  the 
evidence  of  the  state  or  from  the  evidence  of 
the  defendant  in  rebuttal.  State  v.  Taylor,  118 
Mo.  153. 

Proof  of  an  alibi  is  as  much  a  traverse  of  the 
crime  charged  as  any  other  defense,  and  pr^of 
tending  to  establish  it,  though  not  clear,  may 
nevertheless,  with  the  other  facts  of  the  case, 
raise  doubt  enough  to  warrant  an  acquittal. 
People  V.  Fong  Ah  Sing,  64  Cal.  253. 

So,  a  charge  upon  an  alibi  is  Incorrect  where 
it  requires  the  Jury  to  believe  the  proof  of  alibi 
before  they  can  acquit.  Bennett  v.  State,  30 
Tt»x.  App.  341. 

It  is  sufHcient  if  it  merely  raises  a  reasonable 
doubt  of  guilt.  Bennett  v.  State,  30  Tex.  App. 
34L 

And  an  Instruction  in  a  prosecution  fqr  mur- 
der, which  requires  the  Jury  to  believe  from 
the  evidence  that  the  accused  was  not  present 
at  the  time  and  place  where  the  deceased  was 
killed  to  warrant  an  alibi,  is  incorrect  and  er- 
roneous, and  in  violation  of  the  rule  that  if  the 
evidence  raises  in  the  minds  of  the  Jury  a  rea- 
sonable doubt  as  to  the  presence  of  the  accused 
he  should  be  acquitted.  Crook  v.  State,  27  Tex. 
App.  198. 

The  doubt  which  will  Justify  an  acquittal  in 
a  criminal  prosecution,  however,  must  be  u 
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reasonable  one,  and  an  instruction  that  if  the 
evidence  of  the  alibi  has  introduced  into  the 
minds  of  the  Jury  a  doubt  whether  or  not  the  ac- 
cused was  at  or  about  the  place  where  the 
crime  is  said  to  have  been  committed  the  Jury 
should  acquit  him,  is  erroneous,  and  is  proper- 
ly  refused.    Gibbs  v.  State,  1  Tex.  App.  12, 

And  evidence  to  make  it  appear  that  it  was 
improbable  that  the  deceased  was  at  the  place 
of  the  crime  In  question  at  the  time  of  its  com- 
mission, without  anything  to  show  that  he  was 
at  a  different  place,  is  not  sufficient  to  estab- 
lish an  alibi.  State  v.  Davis  (Idaho)  53  Pac. 
678. 

But  a  new  trial  will  be  granted  in  a  criminal 
prosecution,  on  the  ground  that  the  verdict 
was  against  the  evidence,  where  a  credible  wit- 
ness, who  was  unimpeached,  testified  that  the 
accused  was  elsewhere  at  the  time  of  the  com- 
mission of  the  crime,  as  such  evidence  at  least 
raises  a  serious  doubt  in  regard  to  the  guilt. 
Otmer  v.  People,  70  111.  140. 

So,  the  defense  of  alibi  cannot  be  established 
in  a  case  in  which  the  evidence  to  show  It  is 
conflicting  and  unreliable  in  many  important 
particulars.    Garrlty  v.  People,  107  111.  162. 

And  a  verdict  against  an  alibi  will  he  sus- 
tained where  the  whereabouts  of  the  defendant 
at  the  time  of  the  crime  were  not  shown,  and  it 
was  only  sought  to  make  it  appear  improbable 
that  he  was  at  that  place,  and  neither  he  nor 
a  person  who  was  with  him  had  testified  on 
the  trial.    State  v.  Davis  (Idaho)  53  Pac.  67& 

The  rule  in  South  Carolina  is  that  where  the 
state  makes  a  prima  facie  case  in  a  criminal 
prosecution,  and  a  special  defense,  such  as  an 
alibi,  is  Interposed,  It  need  be  established  only 
by  such  a  preponderance  of  evidence  as  will 
satisfy  the  Jury^  that  the  charge  in  the  indict- 
ment is  not  sustained  beyond  a  reasonable 
doubt,  and  when  such  evidence  Is  produced  the 
aci!used  should  be  acquitted.  State  v.  Paulk, 
18  S.  C.  515;  State  v.  Nance.  25  S.  C.  168. 

Evidence  relied  on  to  establish  an  alibi  must 
be  sufficiently  clear  and  convincing  to  satisfy 
the  Jury  that  the  preponderance  of  the  evi- 
dence was  in  favor  of  the  alibi,  but  it  need 
not  be  sufficient  to  remove  all  reasonable  doubt 
of  the  fact  that  the  accused  was  not  at  the 
place  where  the  crime  was  committed,  at  the 
time  of  Its  commission.  State  v.  Jackson,  i3l& 
S.  C.  487. 

c  Consideration  of  all  the  evidence. 

Under  the  theory  that  the  state  must  prove 
presence,  evidence  of  an  alibi  in  a  criminal 
prosecution  should  be  considered  by  the  Jury  in 
connection  with  the  rest  of  the  evidence,  as  a 
part  of  the  whole,  from  which  they  are  to  de- 
termine their  verdict.  Bacon  v.  State,  22  Fla. 
51;  Prince  v.  State,  100  Ala.  144. 
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It  is  manifest  that  the  term  "burden  of 
proof,"  as  used  in  these  decisions,  by  the  text- 
writers,  and  in  the  instructions  of  the  court  in 
the  case  at  bar,  does  not  imply  that  the  de- 
fendant must  prove  his  defense  by  a  preponder- 
-ance  of  the  evidence,  or  by  such  evidence  as 
will  satisfy  a  jury  that  his  defense  is  true,  but 
only  that,  after  the  state  has  made  out  its  case, 
it  devolves  upon  the  accused  to  introduce  evi- 
dence, if  he  has  any,  to  prove  his  alibi,  if  he 
relies  upon  such  a  defense.  In  that  sense  the 
burden  is  upon  the  accused,  and,  in  order  to 
maintain  it,  he  is  bound  to  establish  in  its  sup- 
port such  facts  and  circumstances  as  are  suffi- 
cient, when  considered  in  connection  with  all 
the  other  evidence  in  the  case,  to  create  in  the 
minds  of  the  jury  a  reasonable  doubt  of  his 


guilt.  Carlton  v.  People,  150  111.  181.  Cer- 
tainly,  no  fairly  intelligent  jury  could  have 
understood  the  charge  of  the  court  in  any 
other  sense,  when  they  were  instructed  by  the 
court  in  the  same  connection  *  'that,  when  the 
proof  is  all  in,  then  the  question  is  (the  whole 
evidence  being  considered,  both  that  of  the  de- 
fendant and  for  the  state).  Is  the  defendant 
guilty  beyond  a  reasonable  doubt?"  We  are 
aware  that  the  expression  **the  burden  of 
proof"  is  upon  the  defendant  to  make  out  his 
defense  of  an  alibi  has  been  criticised  by  a  few 
courts  and  by  one  or  more  text-writers.  1 
Bishop,  Crim.  Proc.  ^  1066.  But.  when  these 
cases  and  the  text  of  Mr.  Bishop  are  carefully 
examined,  it  will  be  seen  that  the  criticism  has 
no  application  to  the  expression  as  used  by  the 


A  reasonable  doubt  of  guilt  which  will  ac- 
quit a  prisoner,  when  his  defense  is  an  alibi, 
is  a  doubt  which  arises  from  a  consideration 
by  the  Jury  of  all  the  evidence,  as  well  that 
touching  the  question  of  the  alibi  as  the  crim- 
inating evidence  introduced  by  the  prosecution. 
Carlton  v.  People,  130  111.  181. 

And  if,  upon  all  the  evidence  in  a  criminal 
prosecution,  the  jury  have  a  reasonable  doubt 
as  to  whether  the  accused  was  present  at  the 
scene  of  the  crime  alleged,  he  is  entitled  to  the 
benefit  of  such  doubt,  and  should  be  acquitted. 
Adams  V.  State,  28  Fla.  512 ;  Blnns  v.  State,  46 
Ind.  311;  Prince  v.  State,  100  Ala.  144;  Stote  v. 
Waterman,  1  Nev.  543 ;  Gallaher  v.  State,  28 
Tex.  App.  247. 

And  if,  upon  considering  all  the  testimony, 
they  hav«  a  reasonable  doubt  about  the  guilt 
of  the  accused,  arising  out  of  any  part  of  the 
evidence,  they  should  acquit.  Hurd  v.  State, 
94  All.  100. 

An  alibi  is  sufficiently  established  if  the  proof 
adduced  in  support  of  it,  used  in  connection 
with  all  the  testimony  in  the  case,  creates  such 
a  probability  of  its  own  truth  as  to  engender  a 
reasonable  doubt  of  the  truth  of  the  charge 
upon  which  the  defendant  is  arraigned.  Pol- 
lard V.  State,  53  Miss.  410,  24  Am.  Rep.  703; 
Blankenshlp  v.  State,  55  Arlc.  244;  Dawson  v. 
estate.  62  Miss.  241. 

Or,  if  considered  in  connection  with  all  the 
testimony,  it  raises  a  reasonable  doubt  of  the 
presence  of  the  accused  at  the  commission  of 
the  crime;  and  an  instruction  that  it  must  be 
such  as  to  satisfy  the  jury  that  the  crime  could 
not  have  been  committed  by  him  is  erroneous. 
Murphy  v.  State,  31  Fla.  106. 

And  if  the  evidence  Is  sufficient  to  raise  a 
reasonable  doubt,  or  if  the  state's  evidence  is  so 
defective  os  to  leave  a  reasonable  doubt,  or  if, 
tnking  ail  the  evidence  on  both  sides,  there  is 
reasonable  doubt  of  his  guilt,  he  Is  entitled  to 
-an  acqultai.     State  v.  Woolard,  111  Mo.  248. 

The  defense  of  an  alibi  forms  no  exception 
to  the  general  rule  that  if  a  doubt  of  guilt  flows 
from  the  whole  testimony  the  accused  is  enti- 
tled to  its  benefit.  State  v.  Watson,  7  S.  C. 
6.;. 

When  the  jury  in  a  criminal  prosecution  have 
considered  all  the  evidence,  as  well  that  touch- 
ing the  question  of  an  alibi  as  the  criminating 
evidence  introduced  by  the  prosecution,  then. 
If  they  have  a  reasonable  doubt  of  guilt,  they 
should  acquit,  otherwise  not;  and  it  Is  not  cor- 
ri'ct  to  instruct  that  when  the  Jury  have  con- 
sidered all  the  evidence  as  to  the  alibi,  if  they 
have  a  reasonable  doubt  as  to  whether  the  ac- 
cu8e<l  was  in  some  other  place  when  the  offense 
was  committed,  they  should  acquit.  Mullins  v. 
People,  110  111.  42. 

And  an  instruction  that  the  defense  of  alibi 
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does  not  belong  to  the  doctrine  of  doubts  which 
entitled  the  accused  to  an  acquittal,  but  must 
be  proved  by  testimony  of  witnesses  worthy  of 
credit,  is  erroneous.  Blnns  v.  State,  46  Ind. 
311. 

But  while  an  instruction  that  the  defense  of 
alibi  tends  merely  to  cast  a  reasonable  doubt 
on  the  case  of  the  people,  and  that  when  the 
Jury  have  considered  all  the  evidence,  as  well 
that  touching  the  question  of  alibi  as  the  crim- 
inating evidence  introduced  by  the  prosecution. 
If  they  have  any  reasonable  doubt  of  the  guilt 
of  the  accused  of  the  offense  charged  they 
should  acquit,  otherwise  not.  Is  inaccurate  so 
far  as  it  says  that  the  defense  of  alibi  tends 
merely  to  cast  a  reasonable  doubt  on  the  case 
made  by  the  people,  the  last  part  of  the  Instruc-. 
tion  places  the  proof  of  alibi  In  such  a  favorable 
light  for  the  accused  that,  considering  the 
whole  Instruction,  it  will  not  be  deemed  preju- 
dicial to  the  accused.  Sheehan  v.  People,  131 
111.  22. 

The  proper  charge  in  a  criminal  prosecution, 
where  an  alibi  is  the  defense,  is  that  the  evi- 
dence in  support  of  it  should  be  considered  In 
connection  with  all  the  other  evidence  in  the 
rase,  and  if,  on  the  whole  evidence,  there  is 
reasonable  doubt  of  the  defendant's  guilt,  he 
Hhould  be  acquitted.  State  v.  Ardoin,  49  La. 
Ann.  1145. 

See  also  infra,  II.  b,  III.,  and  IV.  b. 

d.  How  jury  should  te  instructed. 

The  defense  of  an  alibi  in  a  criminal  prosecu- 
tion Is  ordinarily  sufficiently  embraced  In  a  gen- 
eral charge  that  the  defendant  Is  by  law  pre- 
sumed innocent  until  his  guilt  is  established  by 
competent  evidence  beyond  a  reasonable  doubt, 
and  unless  requested  to  do  so  the  trial  judge  is 
not  required  to  charge  specially  with  reference 
thereto.  Ayres  v.  State,  21  Tex.  App.  3&9; 
Davis  V.  State,  14  Tex.  App.  645;  State  v. 
Shroyer,  104  Mo.  448. 

And  failure  to  give  instructions  upon  an 
alibi,  considered  separately  and  apart  from  the 
main  question  of  guilt  or  Innocence,  is  not  er- 
ror, though  to  give  specific  instructions  would 
be  the  better  practice.  State  v.  Ward,  61  Vt. 
163. 

An  lusti action  as  to  a  particular  fact,  that 
If  the  jury  has  a  reasonable  doubt  as  to  such 
fact  it  must  acquit,  need  not  be  given ;  all  that 
Is  required  of  the  court  is  that  it  should  In- 
struct the  jury  that  if  upon  the  whole  case  they 
have  a  reasonable  doubt  of  the  guilt  of  the 
accused,  or  of  his  presence  or  identity,  they 
should  acquit  him.  State  v.  Crawford,  34  Mo. 
200. 

Evidence  of  an  alibi  Is  only  ordinary  evidence 
in  rebuttal,  and  is  to  be  treated  by  the  court  in 
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court  ID  tbe  case  at  bar.  Mr.  Bishop  seems  to 
be  combatiDg  the  doctrine  laid  down  in  sonae 
of  the  older  cases,  that,  when  the  prosecution 
has  made  out  a  case  that  would  sustain  a  ver- 
dict of  guilty,  then  the  burden  shifts  to  tbe 
accused  to  establish  his  alibi  by  a  preponder- 
ance of  the  evidence,  which,  In  effect,  requires 
the  defendant  to  establish  his  innocence  by  a 
preponderance  of  the  evidence;  and  he  con- 
tends, as  we  hold,  that  the  "question  for  the 
jury  is  whether  or  not.  contemplating  the  evi- 
dence to  the  alibi,  in  connection  with  all  tbe 
other  evidence  on  both  sides,  the  defendant  is 
guilty  beyond  a  reasonable  doubt."  He  does 
sot  question  tbe  proposition  that  the  proof  of 
the  facts  and  circumstances  tending  to  estab- 
lish the  alibi  must  be  made  by  tbe  defendant. 


In  fact,  all  the  authorities  agree  upon  this 
proposition.  If  this  is  so,  is  it  not  a  mere  dis- 
tinction without  a  difference  to  contend  that  a 
court  may  say  that  the  proof  of  such  a  de- 
fense must  come  from  the  defendant,  but  that 
it  would  be  error  for  the  court  to  say  the  bur- 
den of  proving  these  facts  is  upon  the  defend- 
ant? We  conclude,  therefore,  that  the  court 
below  committed  no  error  in  his  instructions; 
and,  finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Fuller,  J.,  dissenting: 

My  views  areso  at  variance  with  the  reasoning 
by  which  my  associates  have  reached  the  fore- 
going result  that  I  am  impelled  to  characterize 
as  inconsistent,  illogical,  and  dangerous  the  in- 


the  instractions  in  the  same  way  as  la  other 
like  evidence;  aud  an  inBtructlou  in  respect  to 
the  alibi,  followed  bj  one  i^iven  as  to  reason- 
able doubt »  which  covers  the  whole  case  and 
in  terms  applies  to  all  the  evidence  in  it,  is  suf- 
ficient, as  it  is  not  necessary  to  link  the  idea  of 
reasonable  doubt  to  every  atom  of  evidence  in 
the  cause.     State  v.  Rocket t,  87  Mo.  668. 

And  while  an  instruction  in  a  prosecution  for 
murder,  that  if  from  all  the  evidence  there 
arises  in  the  mind  of  the  Jury  a  reasonable  be- 
lief that  the  accused  was  at  his  own  house  at 
the  time  the  deceased  was  shot,  and  was  not  at 
that  time  at  the  place  of  the  killing;,  they  will 
find  him  not  guilty,  is  insufficient  with  relation 
to  alibi,  it  would  be  sufficient  when  taken  in 
connection  with  an  instruction  following  it, 
that  if  the  Jury  entertain  a  reasonable  doubt 
of  the  guilt  of  the  defendant,  arising  out  of 
the  evidence,  they  should  find  him  not  guilty. 
Boothe  v.  State,  4  Tex.  App.  202. 

So,  an  Instruction  in  a*  criminal  prosecution 
that  unless  the  Jury  find,  and  believe,  from  all 
the  facts  and  circumstances  given  in  evidence, 
the-  presence  of  the  accused  at  the  time  and 
place  of  the  alleged  commission  of  the  crime, 
and  that  he  is  guilty  beyond  a  reaoonable  doubt, 
they  should  acquit,  sufficiently  covers  the  de- 
fense of  alibi,  and  renders  on  Instruction  that 
they  should  acquit  if  they  have  a  reasonable 
doubt  whether  he  was  present  or  not,  unneces- 
sary.    State  V.  Sanders,  106  Mo.  188. 

And  an  instruction  that  if  the  Jury  believe 
and  find  from  the  evidence  that  the  accused 
was  not  present  at  the  place  and  time  of  the 
alleged  crime,  and  that  at  that  time  he  was 
elsewhere,  then  they  should  acquit,  is  not  sub- 
ject to  the  objection  that  it  would  be  likely  to 
convey  to  their  minds  the  idea  that  it  was  a 
substantive,  affirmative  defense  which  must  be 
made  out  by  a  preponderance  of  the  evidence 
where  a  general  Instruction  was  given  as  to  rea- 
sonable doubt,  which  covered  the  whole  case, 
and  in  terms  applied  to  all  the  evidence  in  it. 
State  V.  Johnson,  91  Mo.  439. 

Nor  Is  an  Instruction  that  the  accused  could 
establish  any  fact  essential  to  his  defense  by  a 
mere  preponderance  of  the  evidence  objection- 
able as  requiring  the  accused  to  prove  an  alibi 
upon  which  he  relied  as  a  defense  by  a  pre- 
ponderance of  the  evidence,  where  the  court 
also  charged  that  he  must  be  acquitted  in  case 
of  reasonable  doubt  as  to  his  presence  at  the 
time  and  place  of  the  crime.  People  v.  Chun 
Heong,  8C  Cal.  329. 

So,  an  inbtruction  in  a  criminal  prosecution 
that  the  proof  ofTered  to  sustain  an  alibi  is  to 
be  subjected  to  rigid  scrutiny,  and  is  equally 
available.  If  satisfactorily  established,  to  avoid 
the  force  of  positive,  as  of  circumstantial,  evi- 
dence, is  not  subject  to  the  objection  that  it 
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required  the  defense  of  alibi  to  be  made  out 
by  a  preponderance  of  the  evidence.— especially 
where  the  charge  concludes  that  it  is  for  the- 
Jury  to  decide  where  the  truth  lies,  giving  the 
defendant  the  benefit  of  every  reasonable 
doubt.    People  v.  Lovine,  85  Cal.  41. 

And  an  instruction  in  a  prosecution  for  burn- 
ing a  sawmill,  that  if  the  Jury  are  satisfied  be 
yond  a  reasonable  doubt  that  the  accused  was 
at  a  designated  place  other  than  the  mill  they 
should  acquit,  is  not  reversible  error  where  the 
court  immediately  afterwards  corrected  the 
statement  by  charging  that  if  they  have,  after 
looking  over  all  the  evidence,  a  reasonable 
doubt  whether  he  was  at  the  place  of  the 
fire  until  after  it  broke  out,  they  should  ac- 
quit. People  V.  PIchette  (Mich.)  69  N.  W.  739. 
And  see  also  Towns  v.  State,  111  Ala.,1 ;  State 
V.  Van  Winkle,  80  Iowa,  15,  supra,  II.  b ;  State 
V.  Freeman,  100  N.  C.  429,  supra,  IV.  a;  and 
Sullivan  V.  People,  31  Mich.  1,  infra,  V. 

Where  an  alibi  is  set  up  In  a  criminal  prosecu- 
tion as  the  sole  defense,  however,  it  is  not  only^ 
competent,  but  proper,  for  the  court  to  explain 
to  the  Jury  its  nature  and  character.  Deggs  v. 
State,  7  Tex.  App.  359;  Granger  v.  State,  11 
Tex.  App.  454. 

And  in  such  case  failure  to  Instruct  the  Jury 
as  to  such  a  defense,  except  so  far  as  an  in- 
struction with  reference  to  reasonable  doubt  of 
guilt  might  embrace  it,  is  reversible  error. 
McGrew  v.  State,  10  Tex.  App.  539. 

And  where  an  alibi  is  the  only  defense  in  a 
criminal  prosecution  it  is  error  for  the  court 
to  refuse,  upon  request,  to  instruct  the  Jury  ta 
acquit  if  the  evidence  raises  a  reasonable  doubt 
in  the  minds  of  the  Jury  as  to  whether  the  ac- 
cused was  present  at  the  doing  of  the  act 
churgM  against  him,  where  they  have  not  been. 
otherwise  Instructed  as  to  alibi.  State  v.  Kelly, 
16  Mo.  App.  213;  State  v.  Edwards,  109  Mo. 
315 ;  State  v.  Lewis.  60  Mo.  92. 

The  refusal  to  give  the  instruction  la  im- 
proper as  tending  to  mislead  the  Jury  into  the- 
belief  that  the  court  regarded  the  defense  as 
frivolous  and  unfounded.  State  v.  Edwards, 
lOJi  Mo.  315. 

Kspecially  where,  from  the  instructions  given, 
it  could  not  be  neen  that  there  was  any  ques- 
tion with  relation  to  the  Identity*  of  the  man 
who  committed  the  deed.  State  v.  Lewis,  6» 
Mo.  92. 

And  an  instruction  in  a  criminal  prosecution 
to  acquit  in  case  of  reasonable  doubt  of  guilt 
from  all  the  evidence,  and  another  requiring 
the  Jury  to  acquit  on)y  if  they  found  the  defense 
of  alibi  to  be  true,  where  an  alibi  was  the  only 
defense,  are  inconsistent  and  Irreconcilable, 
and  furnish  ground  for  a  reversal,  where  the 
court  refused  to  instruct  that  if  the  evidence 
as   to   alibi   raises   a   reasonable   doubt   aa   to- 
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«truction  which  they  have  commended  and  ap- 
proved. By  the  language  used,  the  jury  was 
required  to  determine,  in  the  first  instance, 
whether  the  evidence  introduced  in  support  of 
the  charge  was  sufficient,  as  a  matter  of  law, 
to  sustain  a  verdict  of  guilty,  and  then  to  say 
whether  the  accused,  handicapped  by  the  bur- 
den of  proof,  had  made  out  a  defense,  or,  in 
other  words,  proved  his  innocence.  Every 
student  of  the  law  fully  understands  the  exact 
import  of  the  phrase  "burden  of  proof;"  and 
•every  juror  knows  that  a  defendant  in  a  crimi- 
nal case,  upon  whom  it  is  imposed,  must  make 
out  his  defense  by  the  introduction  of  prepon- 
derating testimony,  not  that  which  balances 
merely  and  would  suffice  in  a  civil  action,  but 
that  which  outweighs  the  evidence  of  guilt, 


re-enforced  by  a  presumption  of  guilt  arising 
from  a  case  made  out  by  the  state,  sufficient  to 
sustain  a  verdict  of  guilty. 

The  presumption  being  that  plaintiff  in  error 
was  not  present,  and  is  therefore  innocent  of 
the  crime,  it  was  error  to  charge  that  "the 
burden  is  upon  him  to  make  out  his  defense  as 
to  an  alibi."  Although  the  charge  is  sanctioned 
by  some  elementary  writers,  and  sustained, 
perhaps,  by  the  greater  number  of  early  cases, 
its  tendency  has  ever  been  to  devest  the  ac- 
cused, at  a  most  critical  stage  of  the  proceed- 
ing, of  that  humane  and  protecting  principle, 
the  presumption  of  innocence,  witb  which,  for 
every  purpose  of  the  trial,  the  law  has  clothed 
him;  and  its  influence  upon  a  jury  is  the  same 
as  an  instruction  that  evidence  sufficient  to 


jfuilt  tliey  shouid  acquit.  State  v.  Taylor,  118 
Mo.  153. 

Bo,  it  has  been  held,  on  the  other  hand,  that 
a  j^eneral  Instruction  in  a  criminal  prosecution 
upon  the  subject  of  reasonable  doubt  as  It 
should  aflFect  jurors  collectively  and  individual- 
ly does  not  authorize  the  refusal  of  a  specific 
instruction  with  reference  to  reasonable  doubt 
arising  from  a  consideration  of  the  evidence 
with  relation  to  alibi.  Fleming  v.  State,  136 
Ind.  149. 

And  that  where  ati  appropriate  charge  upon 
the  subject  of  alibi  has  been  requested  and  re- 
fused, or  an  exception  has  been  taken  to  a 
<-harge  for  omission  in  this  respect,  such  objec- 
tion Is  sufficient  ground  for  reversal,  If  the 
facts  of  the  case  make  such  a  charge  applica- 
ble.   Ay  res  v.  State.  21  Tex.  App.  399. 

And  in  Ninuon  v.  State,  17  Tex.  App.  650,  in 
which  the  defendant's  father  and  sister  and  a 
third  party  testified  as  to  the  defendant's  alibi, 
it  was  said  that  the  facts  of  the  case  demanded 
fi  charge  upon  the  law  of  alibi,  but  the  decision 
was  rendered  upon  another  question.  And  see 
also  Ayres  v.  State,  21  Tex.  App.  399,  supra, 
III. ;  Shoemaker  v.  Territory,  4  Okla.  118, 
supra,  IV.  a. 

And  it  has  been  held  that  an  erroneous  in- 
struction in  a  criminal  prosecution  requirin«r 
the  accused  to  satisfy  the  minds  of  the  jury  on 
the  quesfion  of  an  alibi,  instead  of  raising  a 
reasonable  doubt,  is  not  corrected  by  another 
instruction  which  states  the  law  accurately,  un- 
less the  erroneous  instruction  Is  plainly  with- 
drawn,   Howard  v.  State,  50  Ind.  190. 

And  that  error  in  instructing  that  the  bur- 
den of  proof  rests  with  the  accused  to  establish 
an  alibi  by  a  preponderance  of  the  evidence  is 
not  cured  by  another  instruction  that  if,  from 
all  the  evidence,  including  that  relating  to  the 
alibi,  there  is  reasonable  doubt  of  guilt,  the  de- 
fendant should  be  acquitted.  Beck  v.  State,  51 
Neb.  106;  Henry  v.  State,  51  Neb.  149. 

And  that  an  instruction  that  the  burden  of 
proof  of  an  alibi  rests  with  the  defendant  to 
show  by  a  preponderance  of  the  evidence  the 
facts  establishing  it,  and  that  if  he  has  shown 
such  facts  as  raise  a  reasonable  doubt  as  to 
whether  he  could  have  been  present  at  the  com- 
mission of  the  offense  or  not  he  should  be  ac- 
quitted, is  erroneous  and  a  ground  for  a  rever- 
sal, as  containing  propositions  which  are  incon- 
sistent and  in  direct  conflict.  Johnson  v.  State, 
21  Tex.  App.  368. 

But  where  the  court  in  a  criminal  prosecu- 
tion has  already  charged  that  If  there  is  rea- 
sonable doubt,  upon  the  whole  evidence,  as  to 
the  guilt  of  the  accused.  It  will  be  the  duty  of 
the  jury  to  acquit,  and  if  there  Is  no  reasonable 
doubt  It  will  -be  their  duty  to  convict,  an  In- 
struction that  an  alibi  need  not  be  established 
beyond  a  reasonable  doubt,  but  should  be  estab- 
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lished  to  the  satisfaction  of  the  jury,  and  the 
reply  of  the  court  to  a  request  to  charge  that  if, 
taking  the  whole  case  together,  including  the 
evidence  for  the  prosecution  and  the  evidence 
respecting  the  alibi,  they  have  reasonable  doubt 
of  the  guilt  of  the  prisoner,  they  must  acquit 
him,  that  it  had  so  charged  already,  is  not  re- 
versible error,  as  such  reply  is  equivalent  to 
saying  that  the  Intention  of  the  whole  charge 
was  to  80  instruct  the  jury.  People  v.  Stone* 
117  N.  Y.  480. 

Evidence  as  to  an  alibi  in  a  criminal  prosecu- 
tion requires  the  trial  court,  under  Mo.  Rev. 
Stat.  1889,  §  4208,  to  instruct  the  jury  on  the 
defense  thus  raised,  and  If  an  erroneous  In- 
struction on  the  question  is  asked  by  the  de- 
fendant, it  Is  the  duty  of  the  court  to  give  a 
correct  one.    State  v.  Taylor,  118  Mo.  153. 

In  that  case.  State  v.  Shroyer,  104  Mo. 
448,  supra,  was  distinguished  upon  the  ground 
that  in  that  case  no  Instruction  was  asked  by 
the  defendant  on  the  defense  of  an  alibi.  And 
State  V.  Sanders,  106  Mo.  188,  supra,  was  dis- 
tinguished upon  the  ground  that  that  case  sim- 
ply holds  that  the  instruction  given  was  sub- 
stantially a  correct  one  on  the  subject  of  alibi. 

V.  Time  covered  hy  proof. 

The  rule  has  been  laid  down  that  where  a 
defense  in  a  criminal  prosecution  rests  on  proof 
of  an  alibi  it  must  cover  the  time  when  the  of- 
fense is  shown  to  have  been  committed,  so  as 
to  preclude  the  possibility  of  the  accused's 
presence  at  that  time  and  place.  Briceland  v. 
Com.  74  Pa.  463;  Com.  v.  Seybert,  4  Kulp,  4. 

And  that,  to  establish  an  alibi  in  a  criminal 
prosecution,  the  accused  must  not  only  show 
that  he  was  at  some  other  place  about  the  time 
of  the  alleged  crime,  but  also  that  he  was  there 
for  such  a  length  of  time  that  It  was  Impossi- 
ble for  him  to  have  been  at  the  place  where 
the  crime  was  committed,  either  before  or  after 
the  time  he  was  at  the  other  place.  Klein  v. 
People,  113  111.  596. 

And  that  an  alibi  Is  a  defense  which  Involves 
the  Impossibility  of  the  person's  presence  at 
the  scene  of  the  offense  at  the  time  of  its  com- 
mission and  the  range  of  evidence  with  respect 
to  time  and  place  must  be  such  as  reasonably 
to  exclude  the  possibility  of  presence.  Ware  v. 
State,  67  Ga.  349;  Johnson  v.  State,  59  Ga.  142; 
Wade  V.  State,  65  Ga.  756;  Jackson  v.  State,  64 
Ga.  344:  Simpson  v.  State,  78  Ga.  91. 

And  to  warrant  an  acquittal  on  the  groimd 
of  an  alibi,  under  the  Georgia  doctrine,  the  evi- 
dence should  satisfy  the  Jury  that  the  defend- 
ant was  physically  present  at  a  locality  so 
far  distant  from  the  scene  of  the  crime  that  he 
could  not  have  been  present  at  Its  commission. 
Goldsmith  v.  State,  63  Ga.  85;  Ware  v.  State, 
67  Ga.  349;  Johnson  v.  State,  69  Ga.  142. 

And  a  charge  on  the  defense  of  alibi  in  a 
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sustain  a  verdict  of  guilty  converts  such  safe- 
guard into  a  presumption  of  guilt,  and  shifts 
Uie  burden  of  proof  from  the  accuser  to  the 
accused.  The  subsequent  formal,  thoucrh 
wholly  inconsistent,  expression  as  to  proof 
beyond  a  reasonable  doubt,  is  not  curative  in 
character,  and,  as  this  case  stood,  mi^ht  have 
suggested  to  the  jury  that,  in  the  opmion  of 
the  court,  the  entire  evidence  in  the  case, 
viewed  in  the  light  of  such  instruction,  was 
sufficient  to  justify  a  conviction,  unless  the 
defendant  had  shown  by  the  greater  weight 
of  testimony  that,  at  the  time  charged,  he  was 
absent  from  the  place  where  the  alleged  crime 
was  committed,  and  was  in  no  manner  con- 
nected therewith.  As  the  state,  in  order  to 
overcome  the  presumption  of  innocence,  and 
justify  a  conviction,  was  bound  to  prove  be- 
yond a  reasonable  doubt,  unaided  by  any  pre- 
sumption of  guilt,  that  plaintiff  in  error  was 
present  at  and  participated  in  the  commission 
of  the  offense,  the  burden  never  shifted:  and 
if  the  testimony  offered  on  behalf  of  the  de- 
fendant, when  considered  with  all  the  other 
evidence  in  the  case,  raised  a  reasonable  doubt, 
he  was  entitled  to  a  verdict  of  not  guilty.  1 
McClain.  Crim.  L.  399;  Pollard  v.  State,  58 
Miss.  410,  24  Am.  Rep.  703;  People  y.  Stone, 
117  N.  Y.  480;  Turner  v.  Com.  86  Pa.  54,  27 


Am.  Rep.  688:  State  v.  Child,  40  Kan.  482; 
French  v.  State,  12  Ind.  670,  74  Am.  I>ec,  229: 
People  V.  NeUon,  85  Cal.  421;  State  v.  Ch^ 
Gong,  16  Or.  584;  Howard  v.  State,  50  Ind. 
190;  Toler  v.  State,  16  Ohio  St.  588.  The 
phrase  "burden  of  proof"  is  defined  as  that 
''obligation  which  the  law  imposes  on  a  party 
who  alleges  the  existence  of  a  fact  or  thinsr 
necessary,  in  the  prosecution  or  defense  of  an 
action,  to  establish  it  prima  facie  by  proof.** 
The  burden  of  proof  is  fixed  at  the  inception 
of  the  trial,  and  does  not  change  at  any  later 
stage  of  the  proceeding.  Anderson,  Law  Diet. ; 
Underbill,  Ev.  247;  WiUeU  v.  Rich,  142  Mass. 
856,  56  Am.  Rep.  884;  Pease  v.  CoU,  53  Conn. 
53,  55  Am.  Rep.  58.  "In  criminal  cases  the 
true  rule  is  that  the  burden  of  proof  never 
shifts,"  says  Mr.  Justicfe  Clifford  in  Lilientha**^ 
Tobacco  V.  UniUd  States,  97  U.  S.  266.  24  L. 
ed,  905;  Tiffany  v.  Com.  121  Pa.  165;  Staf4:  v. 
Wingo,  66  Mo.  181,  27  Am.  Rep.  329;  PkilUr^ 
V.  State,  26  Tex.  App.  228;  Conyers  v.  Staic^ 
50  Ga.  108.  15  Am.  Rep.  686;  PeopUy.  EUiott, 
80  Cal.  296;  Com.  y.McKie,  1  Gray.  61,  61  Am. 
Dec.  410. 

The  doctrine  that  persons  accused  of  crime 
who  rely  upon  an  alibi  are  not  entitl«l  to  any 
benefit  from  their  evidence,  unless  it  prepon- 
derates against  that  offered  by  the  protecution 


criminal  prosecution,  that  If  it  was  shown  that 
the  defendant  was  at  a  place  that  rendered  it 
impossible  for  him  to  have  committed  the  al- 
leged criminal  act,  then  he  could  not  be  found 
guilty,  but  this  should  be  shown  in  order  to 
render  this  defense  complete  and  perfect,  is 
not  erroneous  when  taken  in  connection  with 
another  charge,  that  when  the  testimony  relied 
upon  to  convict  is  entirely  circumstantial,  it 
should  be  so  strong  as  to  exclude  any  reason- 
able hypothesis  except  that  of  guilt.  Bryan  v. 
State.  74  Ga.  393. 

So,  it  is  held  in  Maine  that,  to  make  mere  dis- 
tance a  conclusive  answer  as  an  alibi,  it  must 
be  shown  to  be  so  great  as  to  render  it  impossi- 
ble for  the  accused  to  have  participated  in  the 
criminal  act.    State  v.  Fenlason,  78  Me.  495. 

And  In  Massachusetts  refusal  to  Instruct  on  a 
prosecution  for  murder,  that  the  accused  was 
not  bound  to  show  where  he  was  during  the 
whole  time  that  the  murder  might  have  been 
committed,  and  that  no  inference  should  be 
drawn  from  his  failure  to  do  so,  ruling  that  the 
question  was  for  the  jury,  and  Instructing  that 
if  the  accused  was  shown  to  be  in  any  connec- 
tion with  the  transaction  which  seemed  to 
them  to  put  into  his  possession  facts  which,  if 
Innocent,  he  would  use,  which  he  could  use 
without  going  upon  the  stand  himself,  the  with- 
holding of  such  means  to  explain  the  circum- 
stances might  be  considered  by  the  jury,  in  con- 
nection with  the  other  testimony,  in  determin- 
ing his  reaponslbllity,— Is  held  to  furnish  the  ac- 
cused with  no  ground  of  exception.  Com.  v. 
Costley.  118  Mass.  1. 

Upon  the  other  hand,  the  rule  has  been  adopt- 
ed that  to  justify  an  acquittal  in  a  criminal 
prosecution  upon  evidence  of  an  alibi,  though 
the  witnesses  supporting  It  ore  believed.  It  must 
have  been  proved  that  the  period  during  which 
ths  accused  was  shown  to  have  been  absent 
from  the  scene  of  the  crime  covered  the  time  of 
its  commission,  or  so  nearly  did  so  as  to  raise 
in  the  minds  of  the  jury  a  reasonable  doubt  as 
to  his  having  passed  from  one  point  to  the 
other.  Pollard  v.  State,  63  Miss.  410.  24  Am. 
Rep.  703. 

And  that  to  establish  an  alibi  it  is  not  neces- 
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sary  for  the  accused  to  show  that  he  was  aT)- 
sent  at  the  very  time  the  offense  is  shown  t(» 
have  been  committed,  and  his  proof  need  not 
absolutely  preclude  the  possibility  of  his  being 
at  both  places.  Stuart  v.  People.  42  Mich.  2r>5; 
Henry  v.  State,  51  Neb.  149. 

And  that  one  who  Interposes  the  defense  of 
an  alibi  Is  not  required  to  reasonably  satisfr 
the  jury  of  his  exact  whereabouts  every  mo- 
ment of  the  time  necessary  to  cover  the  period 
when  the  offense  was  committed,  but  la  n^ 
quired,  under  the  one  rule,  to  prove  such  a  state- 
of  facts  or  circumstances  as  to  reasonably  sat- 
isfy the  jury  that  he  was  elsewhere  than  at  the 
place  where  the  offense  was  committed  at  the 
moment  of  Its  commission.  Pate  v.  State.  9f 
Ala.  14. 

Or  to  raise  a  reasonable  doubt  as  to  presence 
under  the  other  rule.  Henry  v.  State.  51  Neb. 
149. 

Under  this  doctrine  an  instruction  in  a  prose- 
cution for  murder,  that  if  the  jury  find,  from 
all  the  circumstances,  that  it  was  Impossible 
for  the  accused  to  have  left  the  place  where  he 
was  shown  to  have  been  by  the  evidence  as  to 
an  alibi,  and  gone  to  the  place  where  the  crime 
was  committed,  and  committed  the  act,  then 
the  alibi  is  made  out,  and  Is  a  complete  defense: 
but  if  they  find  that  it  was  possible  for  him  to 
have  done  so  the  evidence  falls  to  establish  an 
alibi, — is  erroneous,  the  terms  "possible**  and 
"impossible"  being  too  strong.  Snell  v.  State. 
50  Ind.  516;  West  v.  State,  48  Ind.  483;  Adams 
V.  State,  42  Ind.  378. 

And  an  instruction  In  a  criminal  prosecntlon 
that  it  is  essential  to  the  proof  of  an  alibi  that 
It  should  cover  and  account  for  the  whole  of  the 
time  of  the  transaction  in  question,  or  at  least 
so  much  of  it  as  to  render  it  Impossible  that 
the  accused  could  have  committed  the  act,  is 
erroneous  and  reversible  error,  as  not  being  a 
correct  proposition  of  law.  and  as  depriving 
the  defendant  of  the  benefit  of  a  reasonable 
doubt  on  all  the  evidence.  Beavers  v.  State, 
103  Ala.  36;  Peyton  v.  State  (Neb.)  74  N.  W. 
597. 

So,  an  Instruction  In  a  criminal  prosecution 
that  an  alibi  must  cover  the  time  In  which  the 
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on  that  issue,  abrogates  the  fixed  theory  as  to 
the  presumption  of  iuDOceDce,  and  does  vio- 
lence to  the  rule  that  proof  beyond  a  reason- 
able doubt  is  essential  to  a  conviction.  Mr. 
Bishop,  in  his  New  Criminal  Procedure,  has 
collated  numerous  recent  and  well-reasoned 
cases  in  support  of  his  view  that  the  presump- 
tion of  innocence  and  burden  of  proof  in  no 
manner  change  on  account  of  an  alibi,  and, 
with  characteristic  vigor,  exemplifies  the  wis 
dom  of  the  doctrine,  and  declares  it  to  be  the 
law  of  the  books.  In  dismissing  the  subject, 
he  observes  that  "some  courts,  if  we  follow 
their  language,  seem  to  look  upon  the  alibi  as 
though  it  were  a  special  and  separate  defense 
under  a  distinct  plea.  And  they  appear  to 
hold  that  the  defendant  has  the  burden  to 
prove  it;  yet  only  by  a  preponderance  of  the 
evidence,  not  beyond  a  reasonable  doubt.  On 
the  other  hand,  as  the  foregoing  elucidations 
make  plain,  the  true  doctrine,  supported 
equally  by  reason  and  the  majority  of  the 
cases,  is  that  the  presumptions  and  burden  of 
proof  are  not  changed  by  the  alibi."  From 
page  53,  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  I 
quote:  ''Alibi  is  regarded  by  some  courts  as 
a  special  afilrmative  defense,  but  the  better 
doctrine  seems  to  be  that  it  is  not  a  'defense' 
in  the  accurate  meaning  of  the  term,  but  a 


mere  fact  shown  in  rebuttal  of  the  state's  evi- 
dence; and,  consequently,  the  evidence  intro- 
duced to  support  it  should  be  left  to  the  jury, 
uninfluenced  by  any  charge  from  the  court 
tending  to  place  it  upon  a  different  footing 
from  other  evidence  in  the  case."  The  head- 
note  fully  accords  with  the  opinion  reversing 
the  trial  court  in  Humphries  v.  State,  18  Tex. 
App.  802,  and  is  as  follows:  "In  a  trial  for 
theft,  one  of  the  defenses  was  alibi;  and,  on 
the  issue  raised  thereby,  the  trial  court  charged 
the  jury  as  follows:  'If  the  jury  believe  that 
the  alibi  which  has  been  set  up  as  a  defense 
in  the  case  has  been  proved,  or  if  they  have  a 
reasonable  doubt  as  to  the  fact  of  whether  said 
alibi  has  been  proved,  they  will  give  the  de- 
fendant the  benefit  of  it.  and  acquit  him. 
When  an  alibi  is  relied  upon  as  a  defense,  it 
rests  on  the  defendant  to  prove  it  to  the  ex- 
tent of  raising  a  reasonable  doubt  as  to  whether 
the  accused  is  the  person  who  committed  the 
offense  charged.'  Held  error.  In  no  criminal 
trial  is  the  burden  of  proof  shifted  from  the 
state  onto  the  defendant.  Proof  of  alibi  is  not 
an  affirmative  proposition  by  the  defendant, 
but  is  an  attack  upon  the  inculpatory  evidence 
of  the  state.  It  may  be  such  as  affirmatively 
disproves  the  case  made  bv  the  state,  or  it  may 
only  suffice  to  legitimately  raise  a  reasonable 


offense  Is  shown  to  have  been  committed,  so  as 
to  preclude  the  possibility  of  the  person's  pres- 
ence at  the  place  of  Its  commission,  and  that 
its  valae  consisted  In  his  showing  that  he  was 
absent  from  the  place  where  the  deed  was  done 
at  the  very  time  that  the  evidence  tends  to  fix 
Its  commission  upon  him,  and  that  It  is  value- 
less if  it  be  possible  that  he  could  have  been  at 
both  places, — casts  a  much  heavier  burden  upon 
the  accused  than  the  law  Justifies.  Stuart  v. 
People,  42  Mich.  255. 

Where  the  jury  believes.  In  a  criminal  prose- 
cution, from  the  evidence  tending  to  establish 
an  alibi,  that  the  accused  was  at  a  place  other 
than  that  of  the  commission  of  the  crime  at  a 
time  indicated  by  the  evidence,  and  believes 
that  it  is  improbable  therefore  that  he  was  pres- 
ent at  the  time  of  the  commission  of  the  crime, 
the  defense  is  for  their  consideration,  as  such 
improbability  need  not  be  so  great  as  to  amount 
to  impossibility;  but  If  it  was  so  great,  taking 
the  evidence  all  together,  as  to  raise  a  reason- 
able doubt  of  his  guilt,  he  is  entitled  to  the 
benefit  of  the  doubt,  and  to  an  acquittal.  West 
V.  State,  48  Ind.  483;  Adams  v.  State,  42  Ind. 
373. 

An  alibi  Is  a  legitimate  defense,  and  If  the 
evidence  touching  it  is  sufficient  to  raise  a  rea- 
sonable doubt  of  the  guilt  of  the  accused  in  the 
minds  of  the  Jury,  It  should  be  considered,  al- 
though it  does  not  cover  the  whole  time  during 
which  the  crime  might  have  been  committed. 
Kaufman  v.  State,  49  Ind.  248. 

And  evidence  of  an  alibi  Is  proper  for  the 
Jury  In  a  criminal  prosecution,  whether  suffi- 
cient to  render  the  guilt  of  the  defendant  Im- 
possible or  only  improbable ;  and  he  Is  entitled 
to  the  t>enefit  of  any  reasonable  doubt  which 
may  be  raised  in  the  minds  of  the  Jury  on  this 
point.     Miller  v.  People,  30  III.  467. 

And  while  the  value  and  effectiveness  of  the 
proof  of  an  alibi  largely  depend  upon  the  extent 
to  which  it  embraces  the  period  of  the  commis- 
sion of  the  crime,  and.  In  order  to  be  conclusive 
the  entire  time  must  necessarily  be  covered,  a 
charge  that  requires  the  defendant  to  affirma- 
tively prove  that  it  was  Impossible  for  him  to 
have  been  present  at  the  scene  of  the  crime  Is 
41  L.  R.,A, 


reversible  error,  as  It  might  be  sufficient  If  It 
reasonably  satisfies  the  minds  of  the  Jury  that 
he  was  elsewhere,  or,  in  connection  with  the 
other  evidence,  generates  a  reasonable  doubt 
that  the  accused  committed  the  act.  Albritton 
V.  State,  94  Ala.  76. 

But  a  statement  in  an  Instruction  in  a  crimi- 
nal prosecution  with  reference  to  an  alibi,  that 
there  must  be  no  doubt  about  It,  will  not  be 
deemed  erroneous  as  requiring  too  high  a  de- 
gree of  proof  on  the  part  of  the  accused,  Jwhere 
it  was  followed  by  an  instruction  that  if  there 
should  be  in  the  minds  of  the  Jury  a  well- 
founded  reasonable  doubt  as  to  the  guilt  of  the 
accused  they  should  give  him  the  benefit  of 
that  doubt,  the  last  portion  of  the  charge,  if  ap- 
plied to  the  question  of  the  alibi,  correcting  the 
error  of  the  previous  statement.  Sullivan  v. 
People,  31  Mich.  1. 

And  an  instruction  in  a  criminal  prosecution 
that  when  an  alibi  is  not  complete  it  cannot 
avail  the  defendant  where  the  evidence  against 
him  was  circumstantial  aud  must  have  raised 
a  strong  presumption  of  his  guilt,  as  in  such 
case  It  would  behoove  him  to  malce  proof  of  his 
alibi  to  the  full  satisfaction  of  the  Jury,  Is  not 
reversible  error,— especially  where  the  court 
qualified  the  expression  by  adding:  "Whether 
an  alibi  is  proved,  is  a  question  for  the  Jury." 
State  V.  Reitz,  83  N.  C.  634. 

And  an  instruction  that  among  the  defenses 
Interposed  is  what  is  known  as  an  allbl, — that 
is,  if  the  defendant  was  at  the  time  of  the  al- 
leged killing  at  another  and  different  place  from 
that  at  which  such  killing  was  done,  and  there- 
fore was  not,  and  could  not  have  been  the  per-  * 
son  who  did  the  killing,  if  It  was  done ;  and  if 
the  evidence  raises  In  the  minds  of  the  Jury  a 
reasonable  doubt  as  to  the  presence  of  the  de- 
fendant at  the  place  where  the  deceased  was 
killed  at  the  time  of  such  killing  then  they 
should  acquit, — Is  not  subject  to  the  objection 
that  it  required  It  to  be  impossible  for  the*  de- 
fendant to  have  committed  the  murder,  and  it 
therefore  shifted  the  burden  of  proof  with  ref- 
erence to  the  alibi  from  the  state  to  the  defend- 
ant.    Gallaher  v.  State,  28  Tex.  App.  247. 
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doubt  of  the  guilt  of  the  accused:  aud  in  either 
case  he  is  entitled  to  an  acquittal."  To  the 
same  effect,  Ayres  v.  State,  21  Tex.  App.  899. 
In  Kansas  the  following  instruction  was  given 
below,  and  on  appeal  held  sufficient  to  compel 
a  reversal:  **The  burden  is  upon  these  de- 
fendants to  show,  by  a  preponderance  of  the 
€vidence,  that  this  'alibi'  is  fairly  made  out; 
that  is  to  say,  that  they  have  fairlv  satisfied 
you  by  a  preponderance  of  the  evidence  that 
at  the  time  when  this  offense  was  committed, 
and  where  this  offense  was  committed,  they 
were  at  another  place  at  that  particular  time. 
But,  while  this  is  the  law  surrounding  that 
particular  branch  of  the  case,  you  must  at  all 
times,  gentlemen,  bear  in  mind  that  you  must 


be  satisfied  from  all  the  evidence  in  the  case, 
beyond  a  reasonable  doubt,  as  to  the  guilt  of 
these  defendants,  or  either  of  them,  before  you 
will  be  justified  in  convictiog  him/'  In  uow- 
ard  V.  atate,  50  Ind.  190,  this  language  is  used: 
"An  erroneous  instruction  to  the  jury  in  a 
criminal  action  is  not  corrected  by  another 
which  states  the  law  correctly,  unless  the 
erroneous  one  is  plainly  withdrawn."  And  in 
GunningMm  v.  State,  56  Miss.  269,  81  Am. 
Rep.  860,  it  was  held  that  **the  giving  of  con- 
flicting instructions  is  erroneous. 

The  judgment  of  conviction  should  be  re- 
versed, and  the  case  remanded,  with  the  direc- 
tion that  the  accused  be  tried  according  to  law. 


CALIFORNIA  SUPREME  COURT. 


Helena  SEYMOUR,  Be^pt., 
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1  •  Other  Judfrment  creditors  who  have  not 
filed  a  creditors*  bill  are  not  necessary  parties  to 
such  a  bill. 

8*  In  aaoertainiiiK  the  mles  of  the  com- 
mon law  the  court  may  look  to  the  decisions  of 
other  states  of  the  Union,  as  well  as  to  those  of 
the  Enijrllsb  courts. 

8*  The  interest  of  the  beneficiary  under 
a  tnuit  may  be  made  by  the  author  of  the  trust 
unassignable  and  free  from  subjection  to  the 
claims  of  tbe  benefldary^s  creditors. 

4.  No  interest  which  can  be  subjected 
to  the  claims  of  other  creditors  is 
ffi'ven  to  a  testator^s  widow  and  unmarried 
daughter  while  the  widow  lives  and  the  daughter 
remains  unmarried,  by  a  will  creating  a  trust 
under  which  the  trustee  is  to  pay  for  the  widow^s 
support  during  life  and  for  the  daughter's  sup- 
port until  her  marriage,  where  he  Is  not  directed 
to  pay  any  money  to  either  of  them  until  the 
daughter's  marriage,  although  the  daughter  is 
given  an  interest  to  one  fourth  of  the  property 
contingent  upon  her  marriage,  and  a  right  to  an- 
other fourth  contingent  upon  her  surviving  her 
mother. 

KTtmvlc^  J^.  digsenU.) 

(July  16, 1886.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  plaintiff 
in  an  action  brought  to  enforce  payment  of.  a 
judement  out  of  the  equitable  interest  of  de- 
fendants in  a  spendthrift  trust.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sullivan  &  Sullivan,  for  appel- 
lants: 

Neither  Margaret  McAvoy  nor  Emma  M. 
McAvoy  has  any  interest  in  the  trust  property 
or  tbe  rents  thereof,  which  can  be  reached  by 
execution  or  by  creditor's  bill. 


Note.— As  to  spendthrift  trusts,  see  also  Brown 
V.  McOill  (Md.)  30  L.  R.  A.  806,  and  noU;  also 
Schenok  v.  Barnes  (N.  Y.)  ante,  8(6. 
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2  Pom.  Eq.  Jur.  §  991;  2  Freeman,  Execu- 
tions, g  1363;  38  Am.  &  Eog.  Enc.  Law,  p.  5; 
Nichois  V.  fSaton,  91  U.  8.  716,  28  L.  ed.  254; 
Hyde  v.  Woods;  94  U.  S.  526,  24  L.  ed.  266; 
Spindle  v.  Shrece,  9  Biss.  199;  Campbell  v.  Fos- 
ter, 85  N.  Y.  861;  Steib  v.  Whitehead,  111  111. 
247;  Lampert  v.  Haydel,  96  Mo.  439, 2  L.  R.  A. 
113;  Jourolmon  v.  Massengill,  86  Tenn.  81; 
Pope  V.  EUiott,  8  B.  Mon.  56;  Oarland  v.  Oar- 
land,  87  Va.  758;  Fisher  v.  Taylor,  2  Rawle, 
33;  Overman's  Appeal,  88  Pa.  283;  WhiU  v. 
White,  30  Vt.  838;  Barnes  v.  Dow,  69  Vt 
530;  Wales  v.  Bowdish,  61  Vt.  27,  4  L.  R.  A. 
819;  Roberts  v.  Stevens,  84  Me.  335, 17  L.  R,  A. 
266;  Smith  v.  Towers,  69  Md.  77;  Maryland 
Orange  Agency  v.  Lee,  73  Md.  161;  Leavitt  v. 
Beirne,  21  Conn.  1;  Wallace  v.  Campbell,  58 
Tex.  234;  Broadway  Nat.  Bank  v.  Adams,  183 
Mass.  170,  48  Am.  Rep.  604;  Baker  v.  Brofen^ 
146  Mass.  369;  Thackara  v.  Mintzer,  100  Pa. 
151;  Steib  v.  Whitehead,  111  111.  247;  Lampert 
V.  Baydel,  20  Mo.  App.  616;  Chambers  v. 
Smith,  L.  R.  3  App.  Cas.  795;  Patten  v.  JSer- 
ring,  9  Tex.  Civ.  App.  640;  Wemyss  v.  White, 
159  Mass.  484:  Banna  v.  Raynolds,  16  U.  S. 
App.  679,  59  Fed.  Rep.  936.  8  C.  C.  A.  370; 
Bnibaker  v.  Huber,  2  Pa.  Dist.  R.  703;  Lam- 
pert V.  Haydel,  96  Mo.  439.  2  L.  R.  A.  118. 

The  inviolability  of  a  trust  estate  and  its  ac- 
cumulations is  respected,  even  in  the  case  of 
the  author  of  the  trust,  where  no  statutory  re- 
striction intervenes. 

Johnsfon  v.  Zane,  11  Gratt.  552;  Scott  v.  Gib- 
bon, 5  Munf.  91;  Markham  v.  Ouerrant,  4 
Leiffh.  279;  Roanes  v.  Archer,  4  Leigh,  550. 

The  Code  provisions  on  the  subject  of  trusts 
neither  devest  the  trustees  of  their  estate,  nor 
the  beneficiaries  of  their  residuary  estate  in  the 
accumulations  of  the  income. 

It  is  not  essential  that  tbe  instrument  creaUng 
the  trust  should  in  so  many  words,  or  in  set 
phrase,  say  that  the  equitable  estate  hereby 
created  shall  not  be  assignable  by  the  bene- 
ficiary, and  that  the  same  shall  not  be  subject 
to  the  claims  of  creditors;  it  is  enough  that  the 
language  of  the  testator  shows,  in  the  light  of 
surrounding  circumstances,  that  it  wa^  bis  in- 
tention that  the  estate  granted  should  be  in- 
alienable and  beyond  the  reach  of  creditors. 

Broadway  Nat  Bank  v.  Adams,  183  Mass. 
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170.  48  Am.  Rep.  504;  RoberU  v.  Sietens,  84 
Me.  825,  17  L.  R.  A.  266;  Wales  v.  Bowdich, 
61  Vt.  27,  4  L.  R.  A.  819;  Fox  v.  Senter,  88 
Me.  295:  Baker  v.  Brawn,  146  Mass.  369;  Slat- 
tery  v.  Wason,  151  Mass.  266,  7  L.  R.  A.  893; 
Lippincott  v.  Mitchell,  94  U.  S.  770,  24  L.  ed. 
817;  Postlet/iwaite'e  Appeal,  68  Pa.  477;  Stam- 
baugh's  Estate,  135  Pa.  585;  Perkins  v.  Dickin- 
son, 3  Gratt.  335. 

The  court  erred  in  oot  requiriog  creditors 
other  than  plaintiff  to  be  made  parties  to  the 
action. 

The  question  of  fraudulent  intent  in  a  con- 
veyance is  one  of  fact,  and  not  of  law. 

MeFadden  v.  Mitchell,  54  Oal.  628;  Bull  v. 
Bray,  89  Cal.  286,  13  L.  R.  A.  576;  Threlkel 
V.  ikott,  89  Cal.  351;  Windhaus  v.  Boofz,  92 
Cal.  617. 

If  the  Code  provisions  attempted  to  interfere 
with  the  rights  of  the  trustees  and  the  bene- 
ficiaries, as^  vested  at  the  time  of  McAvoy's 
death  and  as  declared  by  the  decree  of  distri- 
bution, such  attempted  interference  would  be 
unconstitutional. 

8  Am.  &  Eng.  Enc.  Law.  pp.  758-760,  and 
cases  cited;  Norman  v.  Heists  5  Watts  &  S. 

171,  40  Am.  Dec.  193;  Toiole  v.  Eastern  R,  Co. 
18  N.  H.  547,  47  Am.  Dec.  153. 

In  seeking  to  ascertain  the  common  law  of 
England,  adopted  by  the  statute  of  1850,  as 
the  rule  of  decision  in  this  state,  we  may  look 
to  the  decision  of  English  and  American  courts, 
rendered  before  and  subsequently  to  the  date 
of  the  statute. 

Lvx  V.  Hoggin,  69  Cal.  384, 

The  body  of  American  decisions  affirming 
the  existence  of  spendthrift  trusts  has  been 
growing  steadily  in  this  country  since  the  dis- 
tinct announcement  of  the  doctrine  by  Justice 
Miller  in— 

Nichols  V.  Eaton,  91  U.  8.716.  23  L.  ed.  254; 
lasigi  v.  Shaw,  167  Mass.  328;  McClelland  v. 
McClelland  (Tex.  Civ.  App.)  87  S.  W.  358; 
Menken  v.  Brinkley,  94  Tenn.  721;  Tolland 
Milt.  F.  Ins.  Co.  V.  Underwood,  50  Conn.  493; 
Bpindie  v.  Shreve,  111  U.  S.  542,  28  L.  ed.  612; 
Dvrant  v.  Massachusetts  Hospital  L.  Ins.  Co, 

2  Low.  Dec.  577;  Stattery  v.  Wason,  151  Mass. 
266.  7  L   R.  A.  393. 

In  the  absence  of  fraud  the  settlor  may  cre- 
ate a  valid  trust  for  himself. 

Markham  v.  Overrant,  4  Leigh,  279;  Perk- 
ins V.  Dickinson,  3  Gratt.  335;  Holmes  v.  Penny, 

3  Kav  &  J.  90;  Gray,  Restraints  on  Alienation, 
2d  ed,  §^  240.  p.  224. 

Where  direction  for  accumulations  embraces 
a  number  of  persons,  the  interest  of  the  bene 
flciariesnot  being  separable,  the  accumulations 
cannot  be  reached  by  creditors. 

Tolland  Mut.  F.  Ins  Co.  v.  Underwood,  50 
Conn.  493:  Slattery  v.  Wason,  151  Mass.  266,  7 
L.  R.  A.  393;  Markhamy.  Ouerrant,  4  Leigh, 
279;  Bell  v.  Watkins,  82  Ala.  512,  60  Am.  Rep. 
756;  HaTtna  v.  Raynolds,  16  U.  S.  App.  679, 
69  Fed.  Rep  923,  8  C  C.  A.  370;  Perkins  v. 
Dickinson,  3  Gratt.  335. 

Messrs.  Wickli£Pe  Matthews  and  D.  E. 
Alexander,  for  respondent: 

Margaret  McAvoy  and  Emma  McAvoy  each 
have  an  interest  in  the  trust  property,  and  the 
rents,  issues,  and  profits  thereof  which  can 
be  reached  by  an  action  in  equity  in  the 
41  L.  R  A. 


T  form  of  the  present  action,  that  is,  by  a  cred- 
'  itor's  bill. 

The  common  law  is  the  basis  of  our  juris- 
prudence, and  must  prevail  where  not  modi- 
fied by  statute. 

Stearns  v.  Aguirre,  6  Cal.  188;  Peralta  v. 
Castro,  6  Cal.  354;  Waters  v.  Moss,  12  Cal.  585, 
73  Am.  Dec.  561;  Van  Maren  v.  Johnson,  15 
Cal.  809;  Reed  v.  Eldredge,  27  Cal.  847;  Peo- 
ple, Stratton,v.  Ovlton,  28  Cal.  57;  Heylandv. 
Badger,  85  Cal.  414;  People  v.  Ah  Sam,  41 
Cal.  653;  Cookv.  Norman,  50  Cal.  683;  Chand- 
ler V.  Chandler,  55  Cal.  267;  Moulton  Y.Holmes, 
57  Cal.  837;  Applt^s  Estate,  66  Cal  432. 

The  common  law  of  England  provided 
against  spendthrift  trusts  generally. 

23  Am.  &  Eng.  Enc.  Law,  p.  10;  Re  San- 
derson, 8  Kay  &  J,  497;  Nichol  v.  Levy,  5 
Wall.  441,  18  L.  ed.  698. 

When  this  equitable  estate  vested  in  the 
cestui  que  trust,  the  law  of  the  state  of  Cali- 
fornia was  that  the  whole  of  it  was  liable  to  the 
debts  of  the  cestui  que  trust  under  a  creditor's 
bill. 

Tillinghast  v.  Bradford,  5  R.  I.  205;  Bryan 
V.  Knickerbocker,  1  Barb.  Ch.  409;  Green  v. 
Spicer,  1  Russ.  &  M.  895;  Piercy  v.  Roberts, 
1  Myl.  &  K.  4;  Havens  v.  Healy,  15  Barb.  296; 
Bramhall  v.  Ferris,  14  N.  Y.  41,  67  Am.  Pec. 
113;  Blackstone  Bank  v.  Datis,  21  Pick.  42, 
32  Am.  Dec.  241;  Hallett  v.  Thompson,  5  Paige, 
583;  Graves  v.  Dolphin,  1  Sim.  66;  Brandon 
V.  Robinson,  18  Ves.  Jr.  429;  Rome  Exch. 
Bank  v.  Eames,  4  Abb.  App.  Dec.  88;  Dick  v. 
Pitchford,21  N.  C.  (1  Dev.  &  B.  Eq.)480; 
Pace  V.  Pace,  73  N,  C.  119;  Heath  v.  Bishop,  4 
Rich.  Eq.  46,  55  Am.  Dec.  654;  Kempton  v. 
Hallowell,  24  Ga.  52.  71  Am.  Dec.  112;  Bailie 
V.  Mc  Whorter,  56  Ga.  183;  Rvgely  v.  Robin- 
son, 10  Ala.  702;  Robertson  v.  Johmton,  86 
Ala.  197;  Jones  v.  Reese,  65  Ala.  184;  Smith 
V.  Moore,  37  Ala.  827;  Taylor  v.  EarweU,  65 
Ala.  1;  Johnson  v.  Hurley,  8  Tenn.  Ch.  258; 
Staub  V.  Williams,  5  Lea,  458;  Turleyy, 
Massengill,  7  Lea,  858;  Hooberry  v.  Harding, 
3  Tenn.  Ch.  611-,  Menken  y.BrinJUey,  94  Tenn, 
721;  Wallace  v.  Smith,  2  Handy  (Ohio)  79; 
Leigh  v.  Harrison,  69  Miss.  923, 18  L.  R.  A.  49, 

The  defendant,  Margaret  McAvoy,  is  es- 
topped by  her  deed  from  denying  or  claiming 
that  she  did  not  create  the  trust  by  her  own 
act. 

Menken  v,  Brinkley,  94  Tenn.  721. 

Section  859  of  the  Civil  Code  of  the  state  of 
California  provides  as  follows:  "Where  a  trust 
is  created  to  receive  the  rents  and  profits  of 
real  property,  and  no  valid  direction  for  ac- 
cumulation is  given,  the  surplus  of  such  rents 
and  profits,  beyond  the  sum  that  may  be 
necessary  for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  is  created, 
is  liable  to  the  claims  of  the  creditors  of  such 
person,  in  the  same  manner  as  personal  prop- 
erty which  cannot  be  reached  by  execution. " 

Scott  V.  Nevius,  6  Duer,  672;  Sillick  v,  3f/i- 
son,  2  Barb.  Ch.  79;  Graff  v.  Bonnett,  SI  N. 
Y.  9:  Williams  v.  Thorn,  70  N.  Y.  270;  Rider 
V  Mason,  4  Sandf.  Ch.  351;  Tolles  v.  Wood, 
99  N.  Y.  616;  Miller  v.  Sherry,  2  Wall.  237. 
17  L.  ed.  827;  Edgell  v.  Haywood,  8  Atk.  857; 
Beck  V.  Burdett,  1  Paige,  309,  19  Am.  Dec. 
436;  Coming  v.  White,  2  Paige,  567. 
85 
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The  aBsignmeDt  of  defendants,  Marffaret 
McAvoy  and  Emma  Mary  McAvoy,  to  John 
M.  Byrne,  by  which  a  trust 'is  attempted  to  be 
created,  is  void  for  the  reason  that  a  person 
cannot  create  a  trust  for  his  own  benefit,  and 
he  cannot  thereby  avoid  the  payment  of  debts. 

Menken  v.  Brinkley,9i  Tenn.  721;  Maek- 
a9on*%  Appeal^  42  Pa.  830,  82  Am.  Dec.  517; 
GharmUy  v.  JSmith,  139  Pa.  684,  11  L.  R.  A. 
565;  Pacific  Nat.  Bank  v.  Windram,ldd  Mass. 
175. 

On  rehearing. 

In  eight  states  (Rhode  Island,  New  York, 
North  Carolina,  South  Carolina,  Georgia, 
Alabama,  Tennessee,  and  Ohio)  there  are  de- 
cisions against  the  validitjr  of  restraints  on  the 
alienation  of  equitable  life  estates*,  in  four 
states  (New  Jersey,  Missouri,  Arkansas,  and 
Wisconsin)  there  are  dicta  to  the  same  effect; 
in  one  other  state  (Connecticut)  earlier  dicta  in 
favor  of  the  validity  are  overruled  by  later 
dicta  of  a  contrary  import;  in  another  state 
(Kentucky)  the  one  decision  in  favor  of  the 
validity  is  proceeded  and  followed  by  cases  the 
other  way;  and  the  dictum  in  another  state 
(Vermont),  sometimes  supposed  to  favor  the 
validity  of  such  restrictions,  has,  in  truth,  no 
meaning.  The  only  cases,  therefore,  to  be 
found  in  the  state  courts  in  favor  of  the  va- 
lidity, which  carrv  any  weight  with  them,  are 
in  the  reports  of  Pennsylvania  and  Massa 
chusetts. 

Tillinghast  v.  Bradford,  5  R.  I.  205;  Bryan 
V.  Knickerbocker,  1  Barb.  Ch.  409;  Oreen  v. 
Juicer,  1  Russ.  &  M.  895;  Pierey  v.  Boberts, 
1  Myl.  &  E.  4;  Hai>en»  v.  Healy,  15  Barb.  296; 
BramhnU  v.  Ferris.  14  N.  Y.  41,  67  Am.  Dec. 
113;  BUtck%tone  Bank  v.  Davis,  21  Pick.  42. 
82  Am.  Dec.  241;  HaUett  v.  Thompson,  5 
Paige,  583;  Orates  v.  Dolphin,  1  fc>im,  66; 
Rome  EjrcJi.  Banker.  Eames,  4  Abb.  App.  Dec. 
88; />^rawv.  Clason,  11  Paige,  186;  Uraff'v. 
Bonnett,  81  N.  Y.  9;  Brown  v.  IJnrH»,  25 
Barb.  134:  Ireland  v.  Ireland,  18  Hun,  362; 
Dick  V.  Pitchftyrd,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
480;  Pace  v.  Pace,  78  N.  C.  119;  Bank  of  the 
State  V.  Forney,  87  N.  C.  (2  Ired.Eq.)181;  Me- 
banc  V.  Ma>ane,  89  N.  C.  (4  Ired.  Eq.)  131; 
Heath  v.  Bishop,  4  Rich.  Eq  46.  55  Am.  Dec. 
654;  Kempton  v.  UaUouell,  24  Ga.  52,  71  Am. 
Dec,  112;  Bailie  v.  McWhorUr,  56  Ga,  183; 
Rugley  v.  Robinson,  10  Ala.  702;  Robfrtson  v. 
Johnston,  36  Ala.  197;  Jones  v.  ReeM,  65  Ala. 
134;  Smith  v.  Moore,  87  Ala.  827;  Turiey  v. 
Massena^U,  7  Lea,  358;  Hooberry  v,  Harding,  8 
Tenn.  Ch.  677;  Wallace  v.  Smith,  2  Handy 
(Ohio)  79;  Hobbs  v.  Smith,  15  Ohio  St  419; 
Hardenburgh  v.  Blair,  80  N.  J.  Eq.  42;  WelU 
V.  Ely,  11  N.  J.  Eq.  172;  Bolhs  v.  State  Trust 
Co.  27  N.  J.  Eq.  808;  Mcllraine  v.  Sinifh,  42 
Mo,  45,  97  Am.  Dec.  295;  Lackland  v.  Smith, 
5  Mo.  App.  153;  Lindsay  v.  Hairison.  8  Ark. 
802;  Woodmeston  v.  Walker,  2  Russ.  &  M.197; 
Massey  v.  Parker,  2  Mvl.  &  K.  178;  Brown  v. 
Poeock,  2  Russ.  &  M  218:  Bridge  v.  Wnrd,%n 
Wis  687:  McCleary  v.  EUis,  54  Iowa.  811.  87 
Am.  Hep.  205;  Donalds^,  Plvmd,  S  Conn,  447; 
Farmer^  dk  M.  Sav.  Bank  v.  Brewer,  27  Conn. 
600:  Easterly  V.  Keney,SQ  Conn.  18;  Eastland 
V.  Jordan,  8  Bibb,  186:  Jones  v.  Langhome,  3 
Bibb,  458:  Anderson  v.  Briscoe,  12  Bush,  344; 
Bl'tnchard  v.  Taylor,  7  B.  Mon.  645;  Cffsby  v. 
l^^rguson,  3  J.  J.  Marsh.  264;  Flournoy  v. 
41  L.  R.  A. 


Johnson,  7  B.   Mon.  698;  Samuel  v.    Salter,  3 
Met.  259;  Krtefler  v.  Shrete,  78  Ky.  297. 

Van  Fleet*  J.,  delivered  the  opinion  of 
the  court: 

On  the  1st  day  of  January,  1869,  William 
McAvoy  died.  leaving  surviving  him,  his 
widow,  the  defendant  Margaret,  and  two  mi- 
nor children,  the  defendants,  Emma  and  Delia. 
He  left  a  will  which  was  admitted  to  probate 
on  the  22d  day  of  January.  1869,  by  the  pro- 
bate court  of  the  city  and  county  of  San  Fran- 
cisco, of  which  the  material  portions  are  as 
follows:  "Item.  I  give,  devise,  and  bequeath 
all  my  property,  of  every  name,  nature,  and 
kind,  to  my  executors  aforesaid,  in  trust  to 
mana^  and  control  the  same,  and  to  keep  the 
same  invested  for  the  following  purposes:  (1) 
To  provide  out  of  the  in come^t hereof  for  the 
comfortable  support  and  maintenance  of  my 
beloved  wife  (it  being  my  desire  and  wish  that 
she  shall  convey  and  release  to  said  ezecutora 
all  her  interest  in  my  estate  and  in  the  com- 
munity property,  and,  upon  her  doing  so,  she 
is  to  be  provided  with  such  support  and  main- 
tenance) as  one  half  of  such  income  will  pro- 
vide. (2)  To  provide  out  of  said  income  for 
the  support  and  education  of  my  two  daugh- 
ters. .  .  .  (4)  To  accumulate  such  income  un- 
til the  death  of  my  beloved  wife,  or  until  one  or 
both  of  my  said  daughters  shall  marry.  Upon 
the  marriage  of  either  dHugbter,  to  make  over 
to  her,  as  her  separate  estate,  one  fourth  of  the 
estate  then  in  the  hands  of  said  trustees:  and, 
upon  the  marriage  of  the  other  daughter^  to 
make  over  a  like  proportion;  and,  upon  the 
death  of  my  beloved  wife,  to  transfer  and 
make  over  a  like  residue  of  the  estate  to  my 
said  daughteis,  share  and  share  alike,  or  the 
children  of  the  one  which  may  die  before  her 
said  mother's  death."  On  January  II,  1869, 
the  defendant,  Margaret,  in  pursuance  of  the 
request  expressed  in  the  will,  conveyed  to  the 
executors  all  her  interest  in  the  property  in 
trust  to  carry  out  the  provisions  of  said  will. 
The  court  found,  however,  that  William  Mc- 
Avoy died  seised  in  fee  of  the  property  in  ques- 
tion; and  it  follows  that  the  defendant  Mar- 
garet had  no  interest  in  the  property  except 
such,  if  anv,  as  she  may  have  derived  under 
the  will.  6n  July  21,  1876.  a  decree  of  final 
distribution  was  entered,  by  which  the  prop- 
erty was  distributed  to  the  trustees  named  m 
the  will  (of  whom  the  defendant  Byrne  is  now 
the  sole  survivor),  to  have,  hold,  and  dispose 
of  in  accordance  with  the  terms  and  provisions 
•  of  said  will.  On  April  27.  1h87,  the  defendant 
Delia  married;  and  the  trustee  thereupon  con- 
veyed to  her  one  undivided  fourth  of  said 
properly  in  accordance  with  the  terms  of  the 
I  will.  Both  of  said  daughters  were  of  full  aire 
I  at  the  time  of  the  recovery  of  plaintiff's  judg- 
ment, hereinafter  mentioned,  and  their  educa- 
i  tion  had  been  completed.  On  September  27, 
1898,  the  ptaintifi  recovered  a  judgment  against 
the  defendants  Margaret  and  £mma  for  up- 
I  ward  of  $3,000  on  which  an  execution  was  is- 
sued and  returned  wholly  unsatisfied.  There- 
upon the  plaintiff  brought  this  action  against 
the  trustee  and  the  beneficiaries  under  the  will, 
to  subject  the  interest  of  the  defendants  Mar- 
I  garet  and  Emma  in  the  trust  property  to  the 
1  satisfaction  of  her  judgment.    The  court  found 
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tbat  the  sum  of  $100  per  month  was  suffioieot 
for  the  support  and  maiDteoaDce  of  each  of 
the  defendaDts,  Margaret  and  Emma,  and  gave 
judgment  directing  the  trustee  to  pay  to  each 
of  said  defendants,  out  of  three  fourths  of  the 
net  income  of  the  property,  'the  sum  of  $100 
per  month,  and  to  pay  the  whole  of  the  residue 
of  said  three  fourths  (o  the  plaintifif  in  satis- 
faction of  her  judgment.  On  the  trial  it  was 
shown  that  certain  third  persons  were  creditors 
of  said  defendants  Margaret  and  Emma,  and 
that  some  of  them  had  reduced  their  debts  to 
judgment;  and  the  defendant  Byrne  moved  to 
have  said  persons  brought  in  as  parties  to  this 
action,  which  motion  was  denied  by  the  court. 

1.  A  judgment  creditor,  by  filing  a  bill  in 
equity  to  subject  equitable  assets  to  the  pay- 
ment of  his  judgment,  acquires  an  equitable 
lien  on  such  assets  and  a  priority  over  any  other 
creditor  who  has  not  already  filed  such  a  bill. 
Other  judgment  creditors  who  have  not  filed 
such  a  bill  are  therefore  not  necessary  parties  to 
the  action,  and  their  presence  is  not  necessary 
for  the  protection  of  the  defend  ants.  The  court 
therefore  did  not  err  in  refusing  to  bring  in  as 
parties  other  judgment  creditors  who  had  not 
themselves  commenced  anv  such  suit. 

2.  The  only  question  of  importance  in  the 
case  is  whether  the  defendants  Margaret  and 
Emma  have  any  interest  in  the  property  or  in- 
come in  question,  which  can  be  subjected  to 
the  claims  of  their  creditors.  We  think  it 
clear  that  they  have  no  such  interest.  It  must 
be  noticed  at\he  outset  that  the  provisions  of 
the  Civil  Code  cannot  affect  this  case.  The 
estate  of  the  trustee  and  the  rights  of  the  ben 
eflciaries  vested  on  the  death  of  the  testator  in 
1869.  and  the  Code  is  not  and  could  not  con- 
stitutionally be  retroactive,  so  as  to  devest  any 
of  their  rights.  As  there  was  not  at  the  testa 
tor's  death  any  statute  in  force  in  this  state  on 
the  subject,  this  case  must  be  decided  in  ac 
cordance  with  the  rules  of  the  common  law; 
and.  in  ascertaining  those  rules,  we  may  look 
as  well  to  the  decisions  in  other  states  of  this 
Union  possessing  the  common  law,  as  to  those 
of  the  English  courts.  Lux  Y^Haggin,  69  Cal. 
884,  385. 

By  the  great  weight  of  authority  in  Amer- 
ica, it  is  settled  that  the  author  of  a  trust  to 
pay  to  or  apply  for  the  benefit  of  another  the 
income  of  property,  or  a  portion  of  such  in- 
come, may  lawfully  provide  that  the  interest 
of  the  beneficiary  shall  not  be  assignable  or 
shall  not  be  subject  to  the  claims  of  his  credit- 
ors. Out  of  the  many  decisions  to  this  effect, 
we  may  reicT  in  JVichoh  v.  Ekttftv.  91  U.  8.  716, 
725.  23  L.  ed.  254.  257:  Steih  v.  Whitehead,  111 
111.  247:  Broadway  Nat.  Hanky.  Adams,  183 
Mass.  170,  43  Am  R<?p.  504;  Roberts  v.  Sterens,  j 
84  Me.  325,  331,  17  L.  R  A.  266;  Umport  v. 
Baydel,  96  Mo.  439.  446.  2  L.  R.  A.  113;} 
Jourolmon  v.  Mnssengill.  86  Tenn.  81,  100; ; 
Garland  v.  Garland,  b7  Va.  758;  Ocerman's 
Appeal,  88  Pa.  276,  284:  Maryland  Grange 
Agency  v.  Lee,  TZ  Md.  161:  Walhice  v.  Camp 
bell,  58  Tex.  229;  Wales  v.  Bowdish,  61  Vt.  27, 
4  L.  R.  A.  819.  It  is  also  well  settled  in  the 
jurisdictions  where  this  doctrine  prevails  that 
such  provisions  need  not  be  express,  but  may 
be  implied  from  the  general  intention  of  the 
donor,  to  be  gathered  from  the  terms  of  the 
trust,  in  the  light  of  all  the  circumstances, 
41  L.R.  A. 


Baker  v.  Bromn,  146  Mass.  869;  Poper.  BUioU, 
8  B.  Mon.  56,  and  Boberts  v.  Stevens.  84  Me.  825, 
17  L.  R.  A.  266,  and  Wales  v.  Bowdish,  61  Vt.  27, 
4  L.  R.  A.  819.  The  decisions  in  England  and 
in  some  of  the  American  states  limit  this  doc- 
trine to  cases  where  there  is  an  express  provi- 
sion for  a  cesser  or  limitation  of  the  estate  upon 
any  alienation,  or  upon  bankruptcy,  levy  of 
execution,  or  the  like.  But  we  think  that  the 
rule  established  by  the  decisions  we  have  cited 
is  more  consonant  with  the  rules  of  law  and 
with  the  principles  of  reason.  Alienability  is 
not  an  essential  attribute  of  an  equitable  life 
estate  in  property;  and  there  is  nothing  in  the 
policy  of  the  law  prohibiting  a  donor  from 
providing  that  his  bounty  shall  be  enjoyed 
only  by  those  to  whom  he  intends  to  extend 
it,  and  that  property  devoted  by  him  to  a  trust 
otherwise  valid  shall  not  be  diverted  from  its 
appointed  destination. 

The  will  in  question  does  not,  in  terms,  pro- 
vide that  the  interest  of  tlie  beneficiaries  shall 
not  be  subject  to  the  claims  of  their  creditors, 
but  its  provipiong  lead  to  that  result  by  an  im- 
plication equally  strong.  By  the  legal  effect 
of  this  instrument  the  entire  property  is  de- 
vised to  the  executors  in  trust — First,  to  pro- 
vide out  of  one  half  of  the  income  thereof  for 
the  comfortable  support  and  maintenance  of 
the  testator's  widow,  and  to  provide  out  of 
said  income  for  the  support  and  education  of 
his  two  daughters;  second,  to  accumulate  the 
surplus  of  one  half  of  said  income  after  pro- 
viding for  the  support  and  maintenance  of  the 
widow  until  her  death,  and  to  accumulate  the 
remaining  half  thereof  after  providing  for  the 
support  and  education  of  the  daughters  (one 
half  of  said  half  until  one  of  the  daughters 
should  marry,  and  the  other  half  of  saia  half 
until  the  other  daughter  should  marry);  third, 
to  transfer  to  each  of  the  daughters,  upon  her 
marriage,  one  fourth  of  the  trust  property, 
with  one  half  of  the  accumulations  of  one  half 
of  the  income;  and,  fourth,  upon  the  death  of 
the  widow  to  transfer  to  each  of  the  daughters, 
or  to  the  children  of  either  of  them  deceased 
at  that  time,  one  fourth  of  the  trust  property, 
with  one  half  of  the  accumulations  of  the  other 
half  of  the  income.  Under  these  provisloDS 
the  only  right  of  the  widow  is  to  have  the 
trustee  support  her  during  her  life  out  of  one 
half  of  the  income;  and  the  only  right  of  the 
defendant  Emma,  until  her  marriage,  is  to 
have  a  like  support  out  of  one  fourth  of  the 
income.  No  sums  whatever  are  directed  to  be 
paid  to  either  of  them  during  those  periods, 
but  the  trustee  is  himself  to  expend  the  money 
for  their  support.  Of  course,  therefore,  uo 
creditor  could  take  any  part  of  the  income  so 
appropriated  for  their  support  without  entirely 
defeating  the  provision  for  that  purpose.  It  is 
plain,  therefore,  that  under  no  circumstances 
can  any  creditor  of  the  defendant  Margaret 
take  any  portion  of  this  property;  for  she  has 
no  interest  in  it,  present  or  prospective,  except 
the  right  to  be  supported  during  her  life,  which 
ri&rht  could  not  be  reached  by  a  creditor  with- 
out defeating  the  trust.  Johnston  v.  Zane,  11 
Gratt.  552,  569.  Nor  does  the  creditor  of  de- 
fendant Emma  stand  in  any  better  position. 
Besides  her  right  to  a  support,  which  for  the 
reasons  shown,  cannot  be  impaired,  the  only  in- 
terests she  has  are  a  right  to  one  fourth  of  the 
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property  contiDgeDt  upon  her  marriage,  and  a 
right  to  another  fourth  thereof  contingent 
upon  her  surviving  her  mother.  Until  those 
events  occur  the  trustee  must  continue  to  ac- 
cumulate the  surplus  income,  for  neither  of 
them  may  ever  occur;  and  if  they  do  not  oc- 
cur, the  accumulation  as  well  as  the  corre- 
responding  share  of  the  corpus  of  the  property, 
will  belong  to  some  other  person.  No  part  of 
this  surplus  can  therefore  be  taken  by  a  cred- 
itor without  defeating  the  trust  for  accumula- 
tion. An  express  provision  in  the  will  re- 
straining alieoatioQ,  voluntary  or  involuntary, 
would  therefore  have  been  no  stronger  than 
the  necessary  implication  derived  from  the 
purposes  to  which  the  property  is  directed  to 
be  applied. 

We  have  not  been  referred  to  any  rule  of 
law  as  it  stood  before  the  enactment  of  the 
Code  which  is  contravened  by  any  provision 
in  this  will,  and  we  cannot  see  any  infirmity  in 
any  of  those  provisions.  They  would  be  valid 
even  under  the  English  rule  {Chambers  v. 
Smith,  L.  R.  8  App.  Cas.  795);  and  even  if 
thev  had  been  for  any  reason  invalid,  such  in- 
validity could  not  now  defeat  the  will,  for  the 
decree  of  distribution  is  conclusive  of  the  va- 
lidity of  all  of  its  provisions.  Code  Civ.  Proc. 
§§  1666,  190y;  William  Uill  Go.  v.  Lawler, 
li6  Cal.  859;  Greenwood  v.  Murry,  26  Minn. 
259.  It  follows  that  the  plaintiff  is  not  entitled 
to  subject  the  property  in  question  to  her  judg- 
ment. 

This  conclusion  renders  it  unnecessary  to 
consider  the  other  questions  argued,  and,  as 
the  facts  appear  on  the  face  of  the  findings,  no 
new  trial  will  be  required.  The  judgment  and 
order  appealed  from  are  reversed,  and  the  cauie 
remanded,  with  directions  to  the  court  below  > 
to  set  aside  its  conclusions  of  law,  and  to  enter 
judgment  upon  the  findings  in  favor  of  the  de- 
fendants. 


We  concur:    Harrison,  J. 
J. ;  McFarland»  J. 


Garoutte* 


Temple,  J.,  dissenting: 

I  dissent.  If  it  be  held  that  the  case  is  not  gov- 
erned by  .the  Code  provision,  then  the  rule  of 
the  common  law  must  prevail.  At  common  law 
these  so-called  "spendthrift  trusts"  were  held 
invalid;  the  rule  being,  as  was  expressed  in 
Brandon  v.  Bobinson,  18  Ves.  Jr.  429:  * 'Cer- 
tainly no  man  shall  have  an  estate  to  live  on, 
but  not  an  estate  to  pay  his  debts  with.  Certain- 
ly property  available  for  the  purposes  of  pleas- 
ure or  profit  shall  be  also  amenable  to  the  de- 
mands of  justice."  It  is  said  that  the  American 
rule  of  decision  is  in  favor  of  the  validity  of  such 
trusts.  I  doubt  this.  Certainly  in  many  states 
the  English  rule  has  been  approved.  Id  some 
the  matter  is  controlled  by  statute.  See  28 
Am.  &  Eng.  Enc.  Law,  p.  10.  In  Nichol  t. 
Uvy,  5  Wall.  441,  18  L.  ed.  598,  it  is  said:  "It 
is  a  settled  rule  of  law  that  the  beneficial  in- 
terest of  the  cestui  que  trust,  whatever  it  may 
be,  is  liable  for  the  payment  of  his  debts.  It 
cannot  be  so  fenced  about  by  inhibitions  and 
restrictions  as  to  secure  to  it  the  inconsistent 
characteristics  of  right  and  enjoyment  to  the 
beneficiary,  and  immunity  from  his  creditors," 
etc.  Such  estates  are  contrary  to  the  policj 
of  our  laws,  which  provides  means  of  subject- 
ing the  property  of  all  to  the  satisfaction  of 
their  obligations.  Such  trusts  enable  one  bj 
his  own  act  to  make  property  exempt  from 
execution,  and  violate  our  ideas  of  equality 
and  fair  play.  If  there  is  a  confiict  in  the  au- 
thorities, and  we  are  free  to  choose,  I  think 
the  English  nile  by  far  most  conformable  to 
justice  and  good  policy.  I  think,  also,  that 
the  opinion  is  at  variance  with  the  very  recent 
decision  in  Be  Catarlay,  119  Cal.  406. 

Hehearing  denied. 
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T.  E.  B.  MASON  et  al.,  Plffs,  in  Err., 

f>, 

Alexander    McLEOD. 

(57  Kan.  lOS.) 

*1*  The  provistons  of  chapter  188  of  the 
I^awBof  1889  m  4005-1007,  Gen.  Stat. 
1889)  requiring  the  vendor  of  patent 
rights  to  file  with  the  clerk  of  the  district 
court  eoptes  of  tbe  letters  patent,  and  to  make 
and  file  an  afladavit  that  tbe  letters  patent  are 
genuine  and  unrevoked,  and  that  be  has  author- 
ity tosell,  and  providing  further,  that  the  words, 
"Given  for  a  patent  right,"  shall  be  Ineerted  In 
any  written  obligation  uken  from  a  vendee  of  a 
patent  right,  are  reasonable  police  regulations, 
which  do  not  violate  the  Federal  Constitution,  or 
infringe  upon  tbe  exclusive  right  secured  to  the 
patentee  by  the  Federal  law. 

♦Headnotes  by  Johnston,  J. 


8.  As  the  purpose  of  the  statute  was  to 
prevent  and  punish  fkv^nd,  and  doo- 
compliance  with  its  provisions  was  declared  to 
be  a  misdemeanor,  contracts  made  by  a  %*eDdor 
of  patent  rights  In  violation  of  tbe  statute  aro 
void  as  between  the  parties. 

8.  The  ^enerBl  rule  that  courts  will  not 
enforce  contracts  prohibited  by  statute,  or 
allow  the  recovery  of  money  or  property  paid  or 
delivered  in  pursuance  of  them,  does  notappir 
to  vendees  of  patent  rights,  for  whose  protection 
tbe  statute  was  enacted. 

(Junea.l88tt.)* 

ERROR  to  the  District  Court  for  Greenwood 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  annul  a  con- 


*A  writ  of  error  taking  tbis  case  to  tbe  Supreme 
Ck)urt  of  the  United  States  was  dismissed  by  that 
court  May  23, 1808. 


Note.— As  to  the  power  of  the  state  to  restrict  i 
and  regulate  the  sale  or  enjoyment  of  patent  I 
rights,  see  Com.  v.  Petty  (Ky.)  09  L.  R.  A.  786,  and  I 
noU,  ' 
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As  to  notes  given  for  patent  rights,  see  also  First 
Nat  Bank  v.  Stockell  (Tenn.)20  L.  B.  A.  606,  and 

note,  , 
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tract  for  the^purchase  of  a  patent  right.    Af- 
firmed. 

Statement  by  Johnston,  J. : 

On  December  19,  1891,  T.  E.  B.  Mason  sold 
to  Alexander  McLeod  the  right  to  manufac- 
ture, sell,  and  use  a  patent  for  an  improvement 
in  pruning  hooks  in  the  undivided  half  of  the 
state  of  Texas.  The  consideration  paid  by 
McLeod  was  a  tract  of  land  in  Greenwood 
county,  Kansas,  together  with  money  and  per- 
sonal property  of  the  aggregate  value  of  $800, 
and  in  addition  Mcl^eod  gave  to  Mason  his 
promissory  note  for  the  sum  of  f500.  After- 
wards, on  March  3,  1892,  a  new  agreement 
was  entered  into  between  the  parties  by  which 
McLeod  was  to  surrender  his  patent  to  the 
Texas  territory,  and,^ive  a  note  for  $235,  and 
Mason  was  to  sell  to  SlcLeod  a  right  to  the  ter- 
ritory of  Utah,  and  the  state  of  South  Carolina, 
together  with  certain  counties  in  western  Kan- 
sas, and  at  the  same  time  he  was  to  surrender 
to  McLeod  the  note  of  $500.  Under  this  last 
agreement  McLeod  did  surrender  and  deliver 
up  to  be  canceled  the  patent  deed  for  the  Texas 
territory,  and  Mason  did  convey  to  McLeod 
the  right  to  the  territory  of  Utah,  the  state  of 
South  Carolina,  and  also  to  certain  counties  in 
Western  Kansas.  When  the  last  agreement 
was  made  the  $500  note  given  by  McLeod  in 
pursuance  of  the  first  agreement  was  held  by 
the  Slate  Bank  of  Leroy,  Kansas,  as  collateral 
security,  but  it  was  agreed  by  Mason  that  he 
would  obtain  the  note  from  the  bank,  and  that 
then  McLeod  would  execute  his  note  for  $2H5, 
and,  in  exchange,  receive  the  $500  note. 
Mason  never  procured  the  $500  note  and  Mc 
Leod  did  not  execute  his  note  for  $885.  It  was 
agreed  between  T.  E.  B  Mason  and  Laura  A., 
his  wife,  that  she  should  have  the  proceeds  of 
the  sales  of  the  patent  for  the  state  of  Kansas, 
and  in  pursuance  of  that  agreement  the  real 
estate  of  McLeod  was  conveyed  to  Laura  A. 
Mason,  and  the  personal  property  was  deliv- 
ered to  her.  The  agreements  mentioned  were 
all  made  in  the  county  of  W^oodson,  and  at  the 
time  of  making  the  same,  as  well  as  at  the  time 
of  convey  Id  g  the  territory.  Mason  had  not  filed 
•with  the  clerk  of  the  district  court  of  Woodson 
county  copies  of  the  letters  patent,  duly  au 
thenticated.  nor  had  he  made  an  affidavit  be- 
fore the  clerk  that  the  letters  patent  were 
genuine,  and  had  not  been  revoked  or  annulled 
nor  that  he  had  authority  to  sell  and  barter  the 
right  to  the  patent;  and,  further,  the  note  for 
$500  given  in  payment  of  said  patent  did  not 
have  the  words.  **Qiven  for  a  patent  right," 
written  or  printed  therein.  No  false  or  fraud 
nlent  representations  were  made  by  Mason  con- 
cerning the  right  to  territory  in  the  state  of 
Texas  at  the  time  of  making  the  sale,  nor  con- 
cerning the  new  territory  of  Utah,  Sou'h 
Carolina,  and  part  of  Western  Kansas.  On 
March  17,  1892,  McLeod  brought  an  action 
against  T.  E.  B.  and  Laura  A.  Mason  to  annul 
the  contract  made  between  them,  to  set  aside 
the  deed  to  the  land  in  Greenwood  county 
which  he  had  conveyed  for  the  patent  right,  to 
eancel  the  $500  note  which  was  still  in  the 
posses-sion  of  Ma«on,  and  to  recover  the  value 
of  the  personal  property  which  had  been  trans- 
ferred as  a  part  of  the  consideration  for  the 
patent  right.  The  court,  after  finding  the 
41  L.  R.  A. 


facts  substantially  as  above  stated, held  that  the 
attempted  conveyance  of  the  patent  right  was 
illegal,  and  the  patent  deeds  void,  and  that 
McLeod  was  entitled  to  a  judgment  for  the  re- 
conveyance of  the  real  estate  previously  trans- 
ferred, for  the  surrender  of  the  $500  note,  and 
for  the  sum  of  $815,  the  value  of  the  personal 
property  delivered  and  the  money  paid  for  the 
illegal  patent  right.  The  defendants  complain 
and  bring  the  case  he^p  for  review. 

MewTB  R.  P.  Kelley  and  W.  S.  Marlin, 

for  plaintiffs  in  error: 

The  statute,  which  requires  a  patentee  or  his 
assignee  to  file  an  authenticated  copy  of  let- 
ters patent  and  make  affidavit  that  he  is  the 
owner,  and  insert  the  words,  "given  for  a  pat- 
ent ri^ht,*'  in  all  notes  taken  for  patent  rights, 
is  unconstitutional  as  contravening  the  provi- 
sions of  the  Federal  Constitution. 

Congress  has  provided  a  record  to  be  kept  of 
all  patents  issued  and  assignments  thereof. 
Such  record  is  designed  for  the  proteclion  of 
all  persons  dealing  in  patent  rights.  Congress 
is  the  sole  judge  of  what  record  is  proper  and 
sufficient. 

Can  a  state  legislature  say  whether  Congress 
has  made  ample  provision  for  the  convenience 
of  its  citizens  to  obtain  inspection  of  letters 
patent? 

If  a  statute  should  try  to  exercise  police 
powers  over  articles  of  a  given  kind,  but  dis- 
criminate against  patented  articles,  such  a  stat- 
ute would  be  void. 

Re-  Sheifield,  64  Fed.  Rep.  888;  Re  Schechier, 
63  Fed.  Rep.  695,  4  Inters.  Com.  Rep.  849. 

What  greater  discrimination  can  be  made 
than  by  this  statute,  which  exempts  all  kinds 
of  property  from  its  operations,  save  patent 
rights? 

The  following  decisions  sustain  the  sale: 

Crar.son  v.  Smith,  87  Mich.  809,  26  Am. 
Rep.  514:  State  v.  Loekwood,  48  Wis.  408; 
Woolen  V.  Banker,  2  Flipp.  83:  Ex  parte  Rob- 
inson, 2  Biss.  309:  Anthony  v.  Carroll,  2'Bhuii. 
«fe  Ard.  195;  4  Fish.  Pat.  Cas.  186;  Re  Robin- 
son, Scientific  American,  Feb.  20,  1875.  and 
March  11,  1S76;  Castle  v.  Hutchinson,  25  Fed. 
Rep.  894;  Helm  v.  First  J^'at.  Bank,  48  Ind. 
167,  13  Am.  Rep.  895. 

The  exercise  of  the  powers  and  rights  guar- 
anteed by  Federal  or  state  Constitution  cannot 
be  violated  by  the  mere  declaration  that  an  oc- 
cupation or  any  particular  act  is  injurious  to 
the  public  welfare. 

18  Am.  &  Eng.  Enc.  Law,  p.  746;  Re  Jacobs, 
83  Hun.  874,  98  N.  Y.  98,  50  Am.  Rep.  636. 

The  statute  cannot  be  justified  on  ground  of 
police  power,  for  the  reason  in  substance  the 
law  is  not  a  police  regulation,  but  a  mere  arbi- 
trary assertion  of  power. 

PeopU,  Nechamcus,  v.  Warden  of  City  Prison, 
144  N.  Y.  529,  27  L.  R.  A.  718;  Wheeling 
Bridge  &  Terminal  R.  Co.  v.  Oilmore,  8  Ohio 
C.  C.  658.  See  also  People  v.  Detroit,  O.  H,  & 
v.  R.  Co.  79  Mich.  471,  7  L.  1?.  A.  717;  Black, 
Constitutional  Prohibitions.  §  64;  Munn  v. 
People,  69  111.  80.  94  U.  S.  118.  24  L.  ed.  77; 
18  Am.  &  Eng.  Enc.  Law,  pp.  752,  760.  761, 
Police  power,  note  2;  Toledo,  W.  cfc  W.  R,  Co. 
V.  Jacksonville,  67  111.  87.  16  Am.  Rep.  611. 

The  statute  referred  to  is  void  for  the  reason 
that,  under  the  national  Constitution,  a  limita- 
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tioD  is  placed  on  state  police  re^ulatioDs  as  to 
such  matters  over  which  the  state  has  con- 
trol. 

Osborne  v.  Mobile,  1«  Wall.  481,  21  L.  ed. 
478;  Letey  v.  Hardin,  185  U.  S.  100,  34  L.  ed. 
128.  8  Inters.  Com.  Rep.  86;  Muglerv.  Kansas, 
128  U.  S.  628.  81  L.  ed.  205. 

The  judgment  should  have  been  for  the 
plaintiffs  in  error  because  the  contract  was  ex- 
ecuted, and  the  law,  even  if  the  statute  is  good, 
will  leave  the  parties  wnere  it  finds  them. 

JSeiter  v.  Alreff,  15  Kan.  159 ;  Pacific  Trust 
Co.  V.  Dorsey,  72Cal.  55;  Hooker  v.  De  Pahs, 
28  Ohio  St.  251.  Reversing  2  Cin.  Sup.  Ct.  Rep. 
869;  5  Lawson.  Rights.  Rem.  &  Pr.  ^  2422.  and 
cases  cited  in  note  2,  and  §  2481,  and  notes  8 
and  5;  Attoood  v.  Fish,  lOl  Mass.  863, 100  Am. 
Dec.  124;  Bossman  v.  McFarland,  9  Ohio  St. 
869. 

Messrs,  Stephenson  &  Hofrueland,  O. 
H.  Lamb,  and  O.  E.  Manchester,  for  de- 
fendant in  error: 

Statutes  similar  to  ours  have  been  held  un- 
constitutioual.  in— 

Ex  parte  Robiuson,  2  Diss.  809;  Holtida  v. 
Hunt,  70  111.  109;  Wilch  v.  Phelps,  14  Neb. 
1B4;  Crittenden  v.  W/nte,  23  Minn.  24,  28  Am. 
Rep.  676;  Cranson  v.  Smith,  87  Mich.  809,  26 
Am.  Rep  514. 

The  latter  case  was  in  effect  overruled  in— 

ColdwaterY.  Russell,  49  Mich.  617.  48  Am. 
Rep.  478:  Statev.Lockwood,  48  Wis.  408;  Gra- 
ver dt  B.  Seining  Mach,  Co.  v.  Butler.  58  Ind. 
454,  21  Am.  Rep.  200;  Helm  v.  First  Nat. 
Bank,  48  Ind.  167,  18  Am.  Rep.  895;  State  v. 
Peek,  25  Ohio  St.  26;  Botcen  v.  Kemerer,  2 
Pearson  (Pa.)  25U;  Castle  v.  Hutchison,  25  Fed. 
Rep.  894. 

In  1879  the  case  of  Patterson  v.  Kentucky 
was  decided  (97  U.  S.  501.  24  L.  ed.  1115). 
Since  that  time  we  know  of  no  decision  hold 
ing  a  similar  statute  unconstitutional;  but,  on 
the  contrary,  several  states  that  had  formerly 
held  such  statutes  unconstitutional  have,  on 
the  authority  of  Patterson  v.  Kentucky,  reversed 
their  former  decisions. 

Haskell  v.  Jones,  86  Pa.  175;  Tod  v.  Wick 
Bros.  86  Ohio  St  881;  BrechbiU  v.  Randall,  102 
Ind.  528.  52  Am.  Rep.  695;  Hockett  v.  State, 
105  Ind.  250,  55  Am.  Rep.  201;  New  v.  Walker, 
108  Ind.  i  365.  58  Am.  Rep.  40:  Savdage  v 
Sludebaker  Bros.  Mfg.  Co.  142  Ind.  148.  84  L. 
R  A.  863. 

An  attempt,  by  the  legislature,  in  good 
faith,  to  regulate  the  conduct  of  a  portion  of 
its  citizens,  in  a  matter  strictly  pertaining  to 
its  internal  economy,  we  cannot  but  regard  a.s 
a  legitimate  exercise  of  power,  although  such 
law  mav  sometimes  indirectly  affect  the  enjoy- 
ment of  rights  flowing  from  the  Federal  gov- 
ernment. 

Jordan  v.  Dayton  Overseers,  4  Ohio.  295; 
Webber  v.  Virginia,  108  U.  8.  344.  26  L.  ed. 
565;  Fry  v.  State,  63  Ind.  552,  80  Am.  Rep. 
238;  Livingston  v.  Van  Ingen,  9  Johns.  507: 
Tod  V.  Wick  Bros.  86  Ohio  St.  881;  Herdic  v. 
Boessler,  109  N.  T.  127;  State,  Smith,  v.  Mr- 
Cteliand,  188  Ind.  895;  Brechbill  v.  liai*daV,\{i2 
Ind.  528,  52  Am.  Rep.  695;  Hockett  v.  State, 
105  Ind.  250.  55  Am.  Rep  201;  New  Y.Walker, 
108  Ind.  865,  58  Am.  Rep.  40;  Hankey  v. 
Downey,  116  Ind.  lit*.  1  L.  R.  A.  447. 

Statutes  in  Ohio,  Pennsylvania,  and  New 
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York  requiring  notes  taken  in  whole  or  in  part 
for  a  patent  right  have  been  held  valid. 

Tod  V.  Wick  Bros,  86  Ohio  St.  881;  Haskdl 
V.  Jones,  86  Pa.  175;  Herdie  v.  RoessUr,W^Ji, 
T.  127. 

When  one  party  to  a  contract  is  by  law  pro- 
hibited from  making  it,  and  the  other  party  is 
not,  the  innocent  party  may  recover  for  'the 
wrong  done,  even  though  the  contract  is  con- 
summated. 

Tracy  v.  Talmage,  14  N.  T.  162.  67  Am. 
Dec.  132;  Fetneman  v.  Sachs,  83  Kan.  621.  52 
Am.  Rep.  547;  Bateman  v.  Robinson,  12  Neb. 
508. 

Johnston,  J.,  delivered  the  opinion  of  the 
court: 

No  attempt  was  made  j)y  Mason  to  comply 
with  the  statutory  requirements  concerning  the 
transfer  of  patent  rights,  and  for  this  reason 
the  trial  court  held  the  contract  to  be  invalid, 
and  adjudged  a  rescission.  The  principal 
question  discussed  bjr  counsel  relates  to  tbe 
validity  of  the  statute  in  violation  of  which  the 
contract  was  made.  Among  other  things,  it 
provides  that  it  is  unlawful  for  any  person  to 
sell  a  patent  right  in  any  county  of  the  state 
without  filing  with  the  clerk  of  the  district 
court  copies  of  the  letters  patent,  and  with  it 
an  affidavit  that  the  letters  patent  are  genuine, 
have  not  been  revoked  or  annulled,  and  that  he 
has  full  authoritv  to  sell.  It  is  required  that 
the  affidavit  shall  give  the  name,  age.  occupa- 
tion, and  residence  of  the  party  proposing  to 
sell,  and  he  is  required  to  exhibit  a  copy  of  the 
affidavit  to  any  person  on  demand.  There  is 
a  further  provision  that  any  person  who  takes 
a  written  obligation  in  consideration  of  a  patent 
right  shall  insert  in  the  body  of  it.  in  writing, 
or  print,  the  words  "Given  for  a  patent  right." 
A  failure  to  comply  with  these  provisions  is 
declared  to  be  a  misdemeanor,  and  the  penalty 
is  a  fine  not  exceeding  $1,000.  or  imprisonment 
in  the  countv  jail  not  exceeding  six  months. 
Laws  1889.  chap.  182  (^%  4005-4007,Gen.  Stat. 
1889).  In  our  opinion,  these  provisions  do  not 
trench  upon  the  Federal  power,  nor  interfere 
with  the  right  secured  to  a  patentee  by  the 
Federal  law.  It  is  true  that  no  state  can']nte&> 
fere  with  the  right  of  the  patentee  to  sell  and 
assign  his  patent,  nor  take  away  any  essential 
feature  of  his  exclusive  right.  The  provisions 
in  question,  however,  have  no  such  purpose  or 
effect.  They  are  in  the  nature  of  police  regu- 
lations designed  for  the  protection  of  the  people 
against  imposition  and  fraud.  There  is  great 
opportunity  for  imposition  and  fraud  in  tbe 
transfer  of  intangible  property  such  as  exists 
in  a  patent  right,  and  many  states  have  pre- 
scribed regulations  for  the  transfer  of  such 
property  differing  essentially  from  those  which 
control  the  transfer  of  other  property.  There 
were  some  early  decisions  holding  that  such 
regulations  trenched  upon  the  Federal  power 
and  tbe  rights  of  the  patentee,  but  recent  au- 
thorities hold  that  reasonable  police  regulations 
may  be  enacted  by  the  state  without  usurping 
any  of  the  powers  of  the  Federal  government, 
or  infringing  upon  the  exclusive  rights  of  tbe 
patentee.  BreehbiU  v.  Randall,  102  Ind.  528, 
52  Am.  Rep.  695;  New  v.  Walker,  108  Ind.  865, 
58  Am.  Rep.  40;  Pape  v.  Wright,  116  Ind.  502; 
Sandage  v.  Sludebaker  Bros.  A(fg.  Co.  142  Ind, 
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148,  84  L.  R.  A.  868;  Tod  v.  Wiek  Bros.  86  Ohio 
St.  870;  Herdie  ▼.  Roes^ler,  109  N.  Y.  127; 
HcuikeU  y.  ,Jone»,  86  Pa.  178;  Patterson  v.  Ken- 
tueky,  97  U.  8.  501,  24  L.  ed.  1115;  WMer  ▼. 
Virginia,  108  U.  8.  844,  26  L.  ed.  565.  The 
doctrine  of  these  cases  is  that  the  patent  laws 
do  not  prevent  the  state  from  enacting  police 
regulations  for  the  protection  and  security  of 
its  citizens,  and  that  regulations  like  ours, 
which  are  mainly  designed  to  protect  the  peo- 
ple from  imposition  by  those  who  have  actually 
no  authority  to  sell  patent  rights,  or  own  pat- 
ent rights  to  sell,  should  be  upheld.  We  think 
the  statute  is  valid.  The  purpose  of  the  statute, 
as  we  have  seen,  was  to  prevent  and  punish 
fraud,  and  noncompliance  with  its  provisions  is 
declared  to  be  a  misdemeanor  punishable  by 
fine  or  imprisonment.  The  penalty  implies  a 
prohibition,  and  contracts  made  by  a  vendor  of 
patent  rights,  in  violation  of  the  act.  are  void 
as  between  the  parties.  The  transferor  Mason 
being  illegal,  did  not  constitute  a  valid  consid- 
eration for  the  money  or  property  obtained 
from  McLeod.  New  v.  Walker,  108  Ind.  365. 
58  Am.  Rep.  40;  Sandage  v.  Studebaker  Bro». 
Mfg.  Co.  142  Ind.  148,  84  L.  R.  A.  368. 

It  is  contended  by  plaintiffs  in  error  that  if 
the  statute  is  bad  all  of  the  parties  are  in  pari 


delicto,  and  all  should  be  left  without  remedy. 
It  appears  that  the  contract  finally  made  was 
not  in  fact  closed  up  and  completed.  The 
$500  note  previously  delivered  to  Mason  for 
the  Texas  territory  was  never  delivered  to 
McLeod.  He  had  deposited  the  note  as  col- 
lateral in  a  bank  at  Leroy,  and  it  was  not  then 
under  the  control  of  himself  or  his  wife.  The 
return  of  this  note,  and  its  ezchanfe  for  the 
$235  note,  was  a  part  of  the  consideration  of 
the  contract,  and  until  these  things  were  done 
it  was  not  in  fact  executed.  More  than  that, 
the  general  rule  that  courts  will  not  enforce 
contracts  prohibited  by  statute,  or  allow  the 
recovery  of  money  or  properly  paid  or  deliv- 
ered in  pursuance  of  them,  does  not  apply  to 
McLeod.  He  cannot  be  held  to  be  in  ptiri  de- 
licto. The  duties  prescribed  by  the  statute  are 
imposed  upon  the  vendor  of  patent  rights,  and 
are  provided  for  the  protection  of  purchasers. 
The  law  was  not  violated  by  McLeod.  It 
placed  no  burdens  upon  him,  and,  having  com- 
mitted no  wrong,  he  is  not  precluded  from 
asking  and  obtaining  relief.  We  think  the 
pleadings  are  sufficient  to  warrant  the  findings 
that  were  made,  and  that  tJie  judgment  ehovld 
be  affirmed. 
All  the  Justices  concur. 
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STATE  of  Maryland. 
(85  Md.  405.) 

I.  lAwa  and  refl^ulatioiui  neeeaaary  for 
the  protection  of  the  health*  morala* 
and  aafety  of  society  are  withm  the  legit- 
imate exercise  of  the  police  powers  of  the  state, 
provided  they  are  reasonable. 

8*  Allecrationa  to  ahow  that  the  accnaed 
knew  what  the  artidea  were  that  he 
had  in  hia  poaaeaaion  are  not  necessary  in 
an  indictment  under  Laws  1894,  chap.  810.  6 178, 
maklnir  it  unlawful  to  have  possession  of  any 
record  of  numbers  drawn  in  a  lottery  or  of  any 
lottery  ticket  or  anyttiiDfr  in  the  nature  thereof, 
unless  they  are  held  for  the  purpose  of  procurlnir 
or  furnishing  evidence  of  a  violation  of  the  law. 

8*  I^^oranee  of  the  fact  that  the  articles 
which  a  person  has  in  his  possession  are  policy 
books  and  slips  which  it  is  an  offeniie  for  bim  to 
have  under  Laws  1894,  chap.  310,  fi  178,  does  not 
constitute  any  defense. 

4.  The  conatitutional  rigrht  of  an  in- 
dividnal  to  hold  proper^  is  subject  to 
those  reasouable  regulations  whicb  are  necessary 
for  the  common  good  and  general  welfare,  es- 
pecially such  as  aUcct  the  healib  and  morals  of 
tbc  people. 

5*  ▲  peraon  ia  not  deprived  of  hia  lib- 
erty without  due  proceaa  of  law  by  a 
statute  making  it  an  offense  to  have  possession 
of  prohlbiced  articles,  such  as  a  record  of  lottery 
drawings,  even  if  he  did  not  know  what  the  arti- 
cles that  he  bad  were. 


6.  The  conatitutional  rif^ht  of  trial  by 
Jury  is  not  infringed  by  a  statute  making  the 
mere  poesession  of  prohibited  articles,  even  with- 
out knowing  what  they  were,  an  offense. 

7.  A  peraon  ia  not  deprived  of  the  pre- 
anmption  of  inncicence  by  a  statute  making 
it  an  offense  to  have  possession  of  prohibited 
articles  which  are  of  no  lawful  use. 

(Aprti  1,1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  of  Baltimore  City  con- 
victing him    of  violating   the  lottery   laws. 
Affirmed. 
The  fads  are  stated  in  the  opinion. 
MeMTs,   Thomaa    C.    Rnddell  and    B. 
Chambera  Wickea  for  appellant. 

Messrs,  Harry  M.  Clabau(gfh«  Attorney 
General,  and  Henry  Duffy  for  appellee. 

Boyd,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  indicted  in  the  criminal 
court  of  Baltimore  city  for  violating  the  lot- 
tery laws  of  this  stat«.  There  are  five  counts 
io  the  indictment,  to  the  fourth  and  fifth  of 
which  demurrers  were  filed  which  were  over- 
ruled. The  traverser  then  filed  a  special  plea 
to  the  fourth  and  fifth  counts,  which  was  de- 
murred to  by  the  state  and  the  deiburrer  sus- 
tained. The  case  was  then  submitted  to  the 
court  on  a  plea  of  not  guilty  and  the  traverser 
was  found  guilty  on  the  fourth  and  fifth  counts 
and  not  guilty  on  the  others.  During  the  pro- 
gress of  the  trial,  he  offered  certain  evidence 
which  was  ruled  out  and  an  exception  was 


NoTB.— As  to  the  coDstltutlonality  of  statutes  i  L.  R.  A.  52;  also  Hon  Luck  v.  Sears  (Or.)  82  L.  B.  A. 
making  it  crimitial  to  have  the  possession  of  cer-    788. 
tain  property,  see  note  to  State  v.  Lewis  (Ind.)  20  > 
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taken  to  that  ruling.  Although  the  rulings  of 
the  court  on  the  several  demurrers  and  on  the 
admissibility  of  the  evidence  offered  are  all  be- 
fore us,  the  principal  questions  involved  in 
them  are  the  const  ruction  and  constitutionality 
of  iS  178  of  chap.  810  of  the  Laws  of  1>»94. 

The  portion  of  that  section  with  which  we 
are  particularly  concerned  on  this  appeal  is 
the  provision  that  "if  any  person  shall  have  in 
his  possession  in  this  state  any  book,  list,  slip, 
or  record  of  the  numbers  drawn  in  any  lottery, 
whether  in  this  state  or  elsewhere,  or  any  book, 
list,  slip,  or  record  of  any  lottery  ticket  or 
anything  in  the  nature  thereof,  mentioned  in 
this  sectioD,  or  of  any  money  received  or  to  be 
received  from  or  for  the  sale  of  any  such  lot- 
tery ticket,  or  thing  in  the  nature  thereof  as 
afoVesaid  [hel  shall  be  liable  to  indictment,  and 
upon  conviction  shall  be,  in  the  discretion  of 
the  court,  fined  any  sum  not  exceeding  $1,000, 
or  shall  be  imprisoned  for  a  period  not  exceed- 
ing one  year,  or  shall  be  both  fined  and  im- 
prisoned; provided,  however,  that  tbis  section 
shall  not  apply  to  any  person  who  may  have 
possession  of  any  of  the  articles  herein  men- 
tioned for  the  purpose  of  procuring  or  fur- 
nishing evidence  of  violations  of  any  of  the 
provisions  of  the  laws  relating  to  lotteries." 

An  "examination  of  our  statutes  will  show 
numerous  efforts  on  the  part  of  our  legisla- 
tures to  prevent  the  lottery  business  from  being 
carried  on  In  this  state.  Most  of  the  provi- 
sions in  our  present  Code  looking  to  that  end 
were  in  the  Code  of  1860,  and  some  of  the  stat- 
utes therein  codified  had  been  passed  manv 
years  before  that  date.  Under  that  Code  it 
was  and  still  is  a  violation  of  law  to  draw  any 
lottery,  to  sell  lottery  tickets,  policies,  certif- 
icates or  anything  by  which  the  vendor  or 
other  person  promises  or  guarantees  that  any 
particular  number,  character,  ticket,  or  certif- 
icate shall  in  any  event,  or  on  the  happening 
of  any  contingency,  entitle  the  purchaser  or 
holder  to  receive  money,  property,  or  evidence 
of  debt. 

If  any  person  kept  a  house,  office,  or  other 
place  for  the  purpose  of  selling  such  tickets, 
policies,  certificates,  etc.,  he  was  subject  to  a 
penalty  of  |1,000,  as  was  the  owner  of  the 
bouse  or  office  who  permitted  it  to  be  used  for 
such  purpose.  Then  §  178  of  article  27  of  the 
Code  imposed  a  like  penalty  on  any  person 
who  brought  into  this  state  any  such  lottery 
tickets,  policies,  certificates,  etc.,  and  other 
provisions  with  heavy  penalties  attached  are 
in  the  Code  looking  to  the  suppression  of  this 
great  evil,  but  it  still  existed.  The  legislature 
of  1894  went  a  step  further  and  added  to  §  178 
the  provision  above  quoted,  whereby  the  mere 
possession  of  the  articles  named  therein  is 
made  a  crime,  unless  it  be  for  the  purpose  of 
procuring  or  furnishing  evidence  of  violations 
of  any  of  the  provisions  of  law  relating  to  lot- 
teries. 

The  language  of  tbis  section  is  too  plain  to 
admit  of  any  discussion  as  to  its  meaning. 
When  considered  in  connection  with  the  pre- 
vious legislation  on  this  subject,  it  is  evident 
that  the  legislature  found  that  the  statutes  in 
force  were  not  sufllcient  to  prevent  the  lottery 
business  in  this  state,  and  it  was  therefore  made 
a  crime  for  anyone  to  have  any  of  the  articles 
named  in  his  possession,  unless  it  be  for  the 
41  L.  R,  A. 


one  purpose  provided  for  by  the  statute— pro- 
curing or  furnishing  evidence  of  violations  of 
the  law.  It  will  be  necessary,  then,  for  us  to 
determine  whether  such  legislation  is  a  valid 
exercise  of  the  powers  vested  in  the  state.  It 
cannot  now  be  denied  that  laws  and  regula- 
tions necessary  for  the  protection  of  the  health, 
morals,  and  safety  of  society  are  strictly  within 
the  lesitiroate  exercise  of  the  police  powers  of 
the  state,  provided,  of  course,  that  such  regu- 
lations be  reasonable.  Such  laws  are  not  pro- 
hibited, either  by  the  Federal  Constitution  or 
that  of  this  state."^  The  cases  of  Singer  v.  State, 
72  Md.  464,  8  L.  R.  A.  551;  McAll'ster  v.  StaU, 
72  Md.  390;  Long  v.  StaU,  74  Md.  565.  12  L. 
R.  A.  425;  MvgUr  v.  Kansan,  128  U.  8.  628, 
81  L.  ed.  205,  and  Pomll  v.  Pennsylvania,  127 
U.  a  678,  82  L.  ed.  25:<.  will  illustrate  the  ap- 
plication of  the  doctrine  without  encumbering 
this  opinion  with  the  citation  of  the  numeroua 
other  decisions  on  the  subject. 

If  it  be  necessary  to  refer  to  any  author- 
ity to  show  that  the  laws  for  the  supprea- 
sion  of  lotteries  are  regarded  by  the  courts 
to  be  in  the  interest  of  the  morals  and  welfare 
of  the  people,  the  cases  of  Baliock  v.  State,  78 
Md.  1,  8  L.  R.  A.  671,  and  Stone  v  Missi^ppi, 
101  U.  S  814,  25  L.  ed.  1079,  will  suffice  to 
give  the  views  of  the  Supreme  Court  of  the 
United  States  and  of  tbis  court  on  that  subject. 
There  probably  never  was  a  time  in  the  history 
of  this  state  when  it  was  more  necessary  than 
the  present  to  use  all  ligitimate  means  to  stamp 
out  this  and  kindred  evils  which  are  demoraliz- 
ing so  many  who  might  otherwise  be  useful 
and  honest  citizens.  The  man  that  is  always 
looking  for  greater  returns  than  his  invest- 
ment or  efforts  justify,  is  generally  a  useless, 
if  not  a  dangerous  member  of  society,  and  a 
lottery  is  said  to  be  "a  game  in  which  small 
sums  are  ventured  for  the  chance  of  obtaining 
a  larger  value."  It  is  not  difficult  to  see  why 
one  given  up  to  that  sort  of  business  soon  be- 
comes worse  than  useless  to  his  community. 
The  tendency  is  to  make  him  idle,  and  idleness 
easily  bepets  crime.  Families  are  deprived  of 
the  comforts  and  sometimes  necessaries  of  life, 
which  are  due  them  because  those  who  should 
provide  them  either  squander  their  means  in 
pursuit  .of  such  gains,  or  have  had  their  powers 
of  earning  paralyzed,  by  the  pernicious  habit 
of  this  form  of  gambling. 

In  view  of  the  disastrous  effect  on  those 
dealing  with  lottery  tickets,  and  upon  the  com- 
munity where  such  business  is  conducted, 
there  can  be  no  doubt  about  the  right  of  the 
legislature  to  prohibit  anyone  from  having 
them  in  his  possession  if  that  be  reasonably 
necessary  for  ihe  suppression  of  the  evil.  As 
the  statute  makes  it  a  crime  to  have  them  in 
possession,  the  purpose  for  which  the  traverser 
had  them  is  whollv  immaterial,  and  inasmuch 
as  the  legislature  did  not  make  the  crime  de- 
pendent upon  the  knowledge  of  the  party  as  to 
what  the  articles  were,  it  was  unnecessary  to 
allege  in  the  indictment  that  the  traverser  had 
them  in  bis  possession  knowingly,  wilfully,  or 
in  any  other  words  that  would  impute  knowl- 
ed^  of  the  fact  that  they  were  some  of  the 
articles  prohibited  by  the  law.  The  allegations 
in  the  indictment  were  clearly  sufficient. 

But  it  is  contended  that  if  that  be  conceded, 
the  effect  of  the  statute  was  simply  to  shift  the 
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burden  to  the  traverser  and  be  could  still  prove 
that  he  did  not  have  knowledge  of  what  the 
articles  were,  and  hence  was  not  guilty  of  a 
violation  of  law,  and  that  if  the  statute  must  be 
so  construed  as  to  deprive  him  of  that  right 
then  it  is  in  conflict  with  the  Constitution  of 
the  United  States  and  of  this  state.  This 
question  was  intended  to  be  raised  by  the 
special  plea  filed  and  the  offer  of  testimonv 
stated  in  the  bill  of  exceptions.  The  plea  al- 
leges that  the  defendant  "was  in  possession  of 
policy  books  and  slips  as  stated  in  said  indict- 
ment, but  also  says  that  he  is  in  no  way  en- 
gaged in  the  policy  business,  and  that  he  was 
not  aware  that  the  papers,  books,  and  other 
articles  which  were  found  in  his  possession 
were  policy  or  lottery  slips;  that  the  said  articles 
were  given  to  him  to  carry  to  a  certain  place 
and  that  he  was  then  taking  them  to  that  place 
without  knowing  what  said  articles  were." 
The  proffer  of  evidence  as  stated  in  the  bill 
of  exceptions  was  "that  said  articles  were  given 
to  him  by  a  man  who  asked  him  to  deliver 
them  to  another  man;  and  that  he  did  not  know 
what  said  articles  were,  and  had  no  knowledge 
that  they  were  policy  books  or  anything  con- 
nected with  said  business." 

It  would,  of  course,  be  no  excuse  if  the 
traverser  did  not  know  that  the  law  prohibited 
the  possession  of  these  articles.  He  is,  on  the 
contrary,  presumed  to  know  that  it  did. 
Would,  then,  his  ignorance  of  the  fact  that 
what  he  had  in  his  possession  were  policy 
books  and  slips  excuse  him?  It  is  argued  that 
to  hold  it  would  not  might  result  in  the  con- 
viction and  punishment  of  innocent  people — 
that  someone  might  find  on  the  street  a  book 
or  list  of  lottery  tickets  and  not  know  what  it 
was,  but  be  convicted  simply  because  he  had 
it  in  bis  possession.  We  are  not  informed  by 
the  record  how  the  books,  lists,  slips,  and  rec- 
ords named  in  the  indictment  are  made  and 
what  they  embrace,  but  in  the  supplemental 
brief  the  learned  counsel  for  the  traverser  have 
undertaken  to  explain  them,  and  we  cannot 
imagine  how  anyone  finding  either  of  them  on 
the  street  would  be  induced  to  take  it  into  his 
possession  unless  he  knew  what  it  was,  for  it 
seems  to  be  merely  a  collection  of  figures  and 
letters  so  arranged  as  to  be  utterly  unintellig- 
ible to  anyone  not  learned  in  the  business,  and 
to  an  innocent  person  would  certainly  not  be 
suggestive  of  any  value.  If  anyone  be  so  un- 
fortunate as  to  find  one,  and  while  satisfying 
his  curiosity  as  to  what  it  is  a  police  officer 
overtakes  him,  it  will  be  time  enough  to  de- 
termine whether  he  had  it  in  his  possessioi^ 
within  the  meaning  of  the  statute.  But  if 
after  a  person  has  undoubtedly  arotten  into  his 
possession  one  of  the  prohibited  articles  he  is  to 
be  permitted,  notwithstanding  the  language  of 
the  statute,  to  prove  that  he  found  it,  or  did  not 
know  what  it  was.  it  will  make  the  statute 
practically  useless,  for  if  he  swears  that  such 
was  the  case  it  will  generally  be  impossible  for 
the  state  to  prove  the  contrary,  and  will  be  a 
great  temptation  to  perjury,  not  only  to  the  ac 
cused,  but  to  others  who  might  come  to  his 
assistance. 

If  a  reputable  person  satisfies  the  prosecuting 
officer  that  he  came  into  possession  of  it  in  an 
innocent  way.  it  is  not  likely  the  prosecution 
'would  be  continued,  or  if  the  court  be  in- 
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formed  of  such  facts  it  could  take  it  into  con- 
sideration in  imposing  the  penalty,  and  could 
fine  him  15  cents  or  less,  which  would  re- 
lieve him  of  the  cosis.  Courts  can  and  fre- 
quently do  consider  facts  in  imposing  penalties 
that  would  not  bar  a  prosecution.  If,  for  ex- 
ample, the  court  is  satisfied  that  the  accused 
was  ignorant  of  the  statute  under  which  he 
was  arrested,  and  if  prior  to  the  passage  of  the 
statute  what  is  therein  prohibited  was  not  un- 
lawful, the  court  might  take  the  fact  that  he 
was  ignorant  of  it  into  consideration  in  passing 
sentence,  but  still  he  could  be  lawfully  con- 
victed. So  far  as  the  justice  of  the  case  is  con- 
cerned, it  would  not  be  more  inequitable  to 
punish  one  for  having  in  his  possession  what  is 
prohibited,  when  be  did  not  know  that  he  had 
it,  than  to  punish  him  when  he  did  not  know 
it  was  prohibited,  although  he  knew  he  had 
it.  But  he  is  presumed  to  know  the  law  and 
is  therefore  punished  for  its  violation,  al- 
though only  unlawful  because  the  statute 
says  so,  and  why  should  he  not  be  presumed 
to  know  that  he  had  what  the  law  prohibited 
from  being  in  his  possession. 

In  State  v.  Baltimore  <fc  8,  Steam  Co,  13  Md. 
183,  the  statute  under  consideration  provided 
"  that  it  shall  not  be  lawful  for  any  slave  to  be 
transported  on  any  railroad,  or  any  steamboat, 
etc.,  without  a  permission  in  writing  from  the 
owner  of  such  slave."  The  defense  was  that 
the  company  or  its  agents  had  no  knowledge 
that  the  negro  was  on  board  and  had  no  inten- 
tion to  violate  the  law,  but  the  court  held  that 
the  liability  could  be  enforced  without  refer- 
ence to  such  circumstances.  Tuck,  J.,  in  de- 
livering the  opinion  of  the  court  said.  "If  the 
legislature  deemed  it  expedient,  in  view  of  the 
grievance  complained  of,  to  hold  persons  re- 
sponsible for  transporting  negroes,  whether 
they  were  instigated  by  a  criminal  intent  or  not, 
they  had  the  power  to  do  so.  Such  acts  may 
produce  mischief  in  individual  cases,  but  the 
inconvenience  and  injury  would  be  much 
more  general  if  in  every  case  of  this  kind  the 
party  charged  could  defend  himself  by  offer- 
ing evidence  that  he  did  not  know  the  negro 
was  on  board  of  the  boat,  and  that  reasonable 
diligence  had  been  used  to  prevent  such  per- 
sons from  coming  on  board.  The  law  would 
scarcely  afford  any  protection  to  slaveowners." 
In  CarroU  v.  State,  63  Md.  551,  this  court  said: 
*'As  ignorance  of  the  existence  of  such  law 
will  not  excuse,  so  also  ignorance  of  a  fact 
necessary  to  be  known  to  avoid  a  violation  of 
law  will  not  excuse." 

In  that  case  there  are  quotations  from  3 
Greenleaf  on  Evidence,  ^  21,  that  "where  a 
statute  commands  that  an  act  be  done  or 
omitted,  which,  in  the  absence  of  such  statute, 
might  have  been  done  or  omitted  without  cul- 
pability, ignorance  of  the  fact  or  state  of  things 
contemplated  by  the  statute,  it  seems,  will  not 
excuse  its  violation."  Again,  '  *such  is  the  case 
in  regard  to  fiscal  and  police  regulations,  for 
the  violation  of  which,  Irrespective  of  the  mo- 
tives or  knowledge  of  the  party,  certain  penal- 
ties are  enacted;  for  the  la^v,  in  those  cases, 
seems  to  bind  the  party  to  know  the  facts  and 
to  obey  the  law  at  his  peril."  The  court  refers 
to  a  note  in  Greenleaf,  where  the  rule  "is  said 
to  apply  to  the  sale  of  any  articles,  the  sale  of 
which  is  prohibited,  and  it  has  been  held  to  be 
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DO  excuse  that  the  vendor  did  not  know  it  was 
the  prohibited  article."  Some  of  the  cases 
cited  in  that  opinion  are  very  applicable  to  this 
case. 

Laws  of  this  character  have  been  sustained 
in  numerous  decisions,  some  of  which  were 
much  more  likely  to  work  hardship  in  individ- 
ual cases  than  this  statute.  In  Ex  parte  Hoi- 
comb,  2  Dill.  392;  the  defendant  was  held  lia- 
ble for  having  in  his  possession  miniature 
photographs  of  the  United  States  Treasury 
notes.  Laws  prohibiting  persons  from  having 
game  in  their  possession  during  specified 
periods  have  generally  been  upheld,  although 
the  decisions  have  differed  as  to  whether  the 
statutes  applied  to  game  received  from  beyond 
the  state,  prohibiting  the  possession.  Dickliaut 
V.  Statf,  85  Md.  451,  86  L.  R.  A.  765,  decided 
by  this  court  at  the  present  term;  Pfulps  v. 
Bacey,  60  N.  Y.  12,  19  Am.  Rep.  140;  State  v. 
Randolph,  1  Mo.  App.  15;  Roth  v.  8taU,  61 
Ohio  Si.  209;  Magner  v.  People,  97  111.  320, 
and  other  cases  cited  in  Dickhaut  v.  State,  85 
Md.  451,  86  L.  R.  A.  765. 

Some  of  the  cases  construing  statutes  against 
carrying  concealed  weapons,  regulating  the 
sale  of  intoxicating  liquors,  oleomargarine, 
milk,  etc.,  might  be  cited  as  tending  to  sustain 
the  position  taken  by  the  state  in  this  case,  but 
it  IS  unnecessary,  as  many  of  them  can  be  found 
in  the  note  to  §  21,  15th  ed.  of  8  Greenleaf  on 
Evidence. 

It  is  proper  to  say,  however,  that  such  stat- 
utes are  dealing  with  articles  that  may,  under 
certain  circumstances  and  condi'ions,  be  law- 
fully used;  yet  the  Supreme  Court  of  the 
United  States  and  other  courts  in  numerous 
cases  have  held  that  the  articles  could  be  seized 
and  destrovcd  by  the  proper  authorities  on  the 
principle  that  the  constitutional  right  of  the 
individual  to  hold  property  is  subject  to  those 
reasonable  regulations  which  are  necessary  for 
the  common  good  and  general  welfare^espe- 
cially  such  as  affect  the  health  and  morals  of 
the  people.  The  policy  books  and  slips  found 
in  the  possession  of  the  traverser  could  only  be 
put  to  one  legitimate  use  in  this  state— procur- 
ing or  furnishing  evidence  of  the  violations  of 
the  lottery  law,  and  it  is  not  contended  he  had 
them  for  this  purpose. 

But  it  is  contended  that  the  statute  deprives 
the  accused  of  the  right  of  trial  by  jury  and  of 
his  constitutional  guaranty  that  he  be  not  de- 
prived of  his  liberty  without  due   process  of 


law.  But  the  fallacy  of  the  argument  is  in 
assuming  that  it  does  interfere  with  those 
rights.  He  had  the  perfect  right  to  prove 
either  that  the  articles  charged  in  the  indict- 
ment were  not  found  in  his  possession,  or  that 
those  found  were  not  such  as  the  law  prohibited 
him  from  having.  That  is  the  issue  made  by 
the  statute.  It  does  not  deprive  him  of  the 
presumption  of  innocence  to  which  he  is  enti- 
tled, but  it  does  make  it  a  crime  for  him  to 
have  in  his  possession  that  which  is  of  no  law- 
ful use  in  this  state  and  which  injuriously  af- 
fects the  morals  and  interferes  with  the  wel- 
fare of  the  people.  And  it  is  evident  that  the 
statute  has  made  the  mere  possession  of  the 
articles  a  crime  because  that  is  the  most  effect- 
ual way  to  break  up  the  lottery  business.  The 
importance  of  placing  the  construction  we  do 
on  the  law  could  not  be  better  illustraed  than 
by  what  we  find  in  this  case  and  that  of  Me- 
Neal  V.  ^ate,  which  were  argued  together. 

The  pleas  and  the  evidence  offered  in  the 
two  cases  are  identical.  It  may  be  possible, 
even  if  not  very  probable,  that  both  received 
the  forbidden  articles  under  exactly  similar  cir- 
cumstances, but  if  that  be  so,  it  looks  as  if 
those  engaged  in  the  business  have  for  the  pur- 
pose of  shieldine  themselves  and  avoiding  de- 
tection in  the  delivery  of  them,  resorted  to 
this  method  of  doing  so.  If  the  police  au- 
thorities ascertain  who  the  agent  for  selling 
the  tickets  is  he  might  be  detected  in  deliver- 
ing them,  so  he  would  call  someone  to  his  as- 
sistance.and  according  to  the  contention  of  the 
appellant,  if  the  latter  does  not  know  what 
they  are,  but  they  are  simply  * 'given  to  him 
by  a  man  who  asked  him  to  deliver  them  to 
another  man,"  then  he  cannot  be  convicted,  al- 
though he  have  his  pockets  full  of  some  of  the 
articles  prohibited  by  law  from  being  in  the 
possession  of  anyone.  Such  a  construction  of 
the  law  would  render  its  enforcement  very  dif- 
ficult, if  not  impossible.  It  is  safer  to  give  the 
language  of  the  legislature  its  ordinary  mean- 
ing and  construe  it  to  mean  what  it  says.  We 
do  not  fear  that  the  innocent  will  thereby  suf- 
fer, but  if  there  be  any  such  danger  it  is  for 
the  legislature,  and  not  for  the  judicial  branch 
of  the  government,  to  correct  any  defect  that 
may  be  found,  from  experience,  to  exist  in  the 
statute,  and  we  find  no  such  objection  to  it  as 
would  give  the  court  the  right  lo  declare  it  in- 
valid. 

Tlie  judgment  must  be  affirmed. 
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Trustees  of  the  Village  of  CANANDAIGUA, 
Respt., 

V. 

William  L.  FOSTER,  Appt. 

(IM  N.  Y.  854.) 

The  implied  d^ty  of  the  owner  to  use 
reasonable  eare  in  inepectinif  and  re* 


pairings  a  grrate  in  a  sidewalk  in  front  of 
bis  premfaes  does  not  cease  by  leaslnir  a  part 
only  of  the  structure  on  the  abuttinir  land,  and 
its  occupation  by  a  tenant,  altbouirh  that  part 
Includes,  by  Implication,  the  exclusive  rl^bt  of 
tbe  tenant  to  use  tbe  grate  as  a  beoeflcial  ap- 
purtenance. 

(June  7, 1808.) 


Note.— For  tbe  liability  of  a  landlord  as  to  tbe  i     As  to  tbe  liability  for  excavations  under  hivh- 
condiUOD  of  tbatpart  of  his  premises  which  is  coo-  I  ways,  see  Babbasre  y.  Powers  (N.  T.)  14  L.  R.  A« 
trolled  by  a  tenant,  see  Jones  y.  Millaaps  (Miss.)  I  886. 
2(8  L.  K.  A  16&.  I 
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APPEAL  by  defendant  from  a  judgment  of 
a  General  Term  of  the  Supreme  Court, 
Fifth  Department,  afflrmine  a  judgment  of  the 
Ontario  County  Ci'cuit  in  favor  or  plaintiff  in 
an  action  brought  to  compel  defendant  to  pay 
the  damages  which  had  been  recovered  against 
plaintiff  for  a  defect  in  a  sidewalk.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesarfi,  William  F.  Cogrflwell,  John 
Gillette,  and  C.  A.  Richarason*  for  appel- 
lant. 

If  premises  are  in  good  repair  when  de- 
mised, but  afterwards  become  ruinous  or 
dangerous,  the  landlord  is  not  responsible 
therefor,  either  to  tlie  occupant  or  to  the  pub- 
lic during  the  continuance  of  his  lease,  unltiss 
he  has  expressly  agreed  to  repair  them. 

Claney  v.  Byrne,  56  N.  Y.  129, 15  Am.  Rep. 
891;  Wolf  V.  Kilpaifiek,  101  N.  Y.  146,  54 
Am.  Rep.  672;  Martin  v.  Pettit,  117  N.  Y. 
118,  5  L.  R.  A.  794:  Edwards  y.  New  York  A 
E,  R.  Co.  98  N.  Y,  245,  50  Am.  Rep.  659. 

The  owner  of  property  adjoining  the  side- 
walk is  not  under  obligation  to  keep  the  side- 
walk in  repair,  except  by  virtue  of  some  con- 
tract or  by  virtue  of  some  statute. 

Moore  v.  Gadsden,  98  N.  Y.  12;  Wemlick  v. 
MeCotter,  87  N.  Y.  122,  41  Am.  Rep.  368; 
Babbage  v.  Powers,  130  N.  Y'.  2»1, 14  L.  R.  A. 
898:  Rochester  v.  Campbell,  123  N.  Y.  405,  10 
L.  R  A.  398;  Fulton  v.  Tucker,  3  Hun,  629; 
Rartfiyrd  v.  Talcott,  48  Conn.  625,  40  Am. 
Rep.  189 

Mr.  Frank  Rice,  with  Mr.  John  Col- 
mey, for  respondent: 

If  a  municipal  corporation  has  been  com- 
pelled to  pay  a  judgment  for  damages  recov- 
ered by  a  traveler  for  injuries  sustained  from  a 
defect  or  obstruction  in  one  of  its  hifrhways 
which  was  created  by  the  act  or  negligence  of 
a  third  person,  it  may  maintain  an  action 
against  such  third  person  for  reimbursement. 

Rochester  v.  Campbell,  123  N.  Y.  405.  10  L. 
R.  A.  898:  Rochester  v.  Montgomery,  72  N.  Y. 
65:  Port  Jervis  v.  First  Nat,  Bank,  96  N.  Y. 
650:  Seneca  Falls  v.  ZalinM,  8  Hun,  571; 
Chicago  v.  Robbins,  2  Black,  41?^,  17  L.  ed.  298; 
Troy  V.  Troy  d  L.  R.  Co.  49  N.  Y.  657;  Brook 
lyn  V.  Brooklyn  City  H.  Co.  47  N.  Y.  475,  7 
Am.  Rep.  469;  Stoughton  v.  Porter,  13  Allen, 
191;  Boston  v.  Worthtngton,  10  Gray,  496; 
Lowell  V.  Short,  4  Cush.  275;  Woburn  v.  Ren 
Shaw,  101  Mass.  193,  3  Am.  Rep.  883. 

This  defendant  appeared  in  and  defended 
the  action  of  McSherry  v.  Canandaigita,  and 
the  judgment  roll  therein  was  conclusive  evi- 
dence against  him  in  this  action  of  the  amount 
of  damages,  the  liability  of  this  plaintiff  to  Mc 
6herry  for  the  damages,  and  any  matter  which 
mifrht  have  been  urged  as  a  defense  against 
such  liability. 

RodiesUr  v.  Montgomery,  72  N.  Y.  65;  Port 
Jertis  V.  First  Nat.  Bank,  96  N.  Y.  550;  New 
York  V.  Brady,  151  N.  Y.  611. 

If  the  plaintiff  by  long  acquiescence  is 
deemed  to  have  consented  to  this  excavation, 
and  such  acquiescence  amounted  to  a  license,  it 
was  the  duty  of  the  defendant  to  perform  the 
work  in  a  careful  manner,  and  to  see  that  the 
opening  was  properly  and  carefully  covered 
80  as  not  to  be  perilous  to  travelers  upon  the 
street: 

Jennings  v.  Van  Schaiek,  108  N.  Y.  530;  Tr- 
41  L.  R.  A. 


vine  V.  Wood,  51  N.  Y.  224,  10  Am.  Rep.  603; 
McGuire  v.  Spenee,  91  N.  Y.  303, 48  Am.  Rep. 
668;  Cosgrew  v.  Smith,  18  N.  Y.  79;  Clifford  ▼. 
Dam,  81  N.  Y.  52. 

The  defendant  was  chargeable  with  implied 
or  constructive  notice,  and  this  question  was 
properly  submitted  to  the  jury. 

Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  459; 
Todd  V,  Troy,  61  N.  Y.  506;  Weed  v.  Ballston 
Spa,  76  N.  Y.  829. 

The  landlord '  did  not  surrender  the  posses- 
sion and  control  of  the  sidewalk  at  the  point  in 
question.  On  the  contrary,  he  assumed  the 
control  and  undertook  to  make  repairs  during 
the  existence  of  the  lease. 

If  the  cover  on  the  sidewalk  was  so  made 
that  it  could  be  opened  by  anybody  from  the 
outside,  maliciously  or  accidentally,  the  con- 
struction was  faulty. 

Jennings  v.  Van  Schaiek,  108  N.  Y.  630; 
Swords  V.  Edgar,  59  N.  Y.  28,  17  Am.  Rep. 
295;  Calder  v.  Smalley,  66  Iowa,  219.  55  Am. 
Rep.  272;  Milford  v.  JJolbrook,  9  Allen,  17,  85 
Am.  Dec.  735. 

The  person  who  seeks  and  receives  the  sole 
favor  or  benefit  in  such  case  should  bear  any 
new  burden  which  such  favor  or  burden  cre- 
ates. 

Wickwire  v.  Angola,  4  Ind.  App.  258;  ffea- 
cock  V.  Sherman,  14  Wend.  59;  Whalen  v. 
Qlovcester.  4  Hun,  24;  Matthews  v.  De  Groff^ 
13  App.  Div.  356;  Briggs  v.  New  York  C,  <fe  H. 
/?.  R.  Co.  30  Hun,  291;  Sexton  v.  Zett,  44  N. 
Y.  480;  Wolfy.  Kilpatnck,  101  N.  Y.  146,  54 
Am.  Rep.  672;  Abern  v.  Steele,  115  N.  Y.  203, 
5  L.  R  A.  449:  Clancys.  Byrne,  56  N.  Y.  129, 
15  Am.  Rep.  391:  Babbage  v.  Powers,  130  N. 
Y.  281,  14  L.  R.  A.  398;  Jennings  v.  Van 
Schaiek,  108  N.  Y''.  580;  Congreve  v.  Morgan, 
18  N.  Y.  84,  72  Am.  Dec.  495;  Rochester  v. 
Campbdl,  123  N.  Y.  406,  10  L.  R.  A.  393; 
Seneca  Falls  v.  Zalinski,  8  Hun,  571;  Woodring 
V.  torks  Ttop.  28  Pa.  355,  70  Am.  Dec.  134; 
Bears  v.  Ambler,  9  Pa.  193;  Wabasha  v.  South- 
worth,  54  Minn.  79;  Lowell  v.  Spaulding,  4 
Cush.  277,  50  Am.  Dec.  775;  Gridley  v.  Bloom- 
ington,  68  111.  47. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

By  this  action  the  plaintiffs  sought  to  recover 
the  damages  which  they  had  been  compelled 
to  pay  on  account  of  personal  injuries  sustained 
by  one  McSherry,  through  an  accident  caused 
by  a  defective  grate  in  the  sidewalk  in  front  of 
defendant's  premises.  For  many  years  prior 
to  1889  the  defendant  owned  certain  land  on 
the  northwest  corner  of  Main  and  Bristol 
streets,  in  the  village  of  Canandaigua,  bounded 
on  the  east  and  south  bv  the  outer  line  of  said 
streets,  and  extending  96  feet  on  Bristol,  and 
40  feet  on  Main.  A  brick  block,  consisting  of 
several  stores,  three  stories  bi?h,  substantially 
covered  the  lot.  In  1872  the  grate  in  question, 
with  several  others,  was  constructed  by  the  de- 
fendant along  the  north  line  of  Bristol  street, 
to  enable  him  and  bis  tenants  to  convey  coal  to 
the  cellars  under  said  block;  and  they  remained 
there  without  complaint  on  the  pan  of  the  pub- 
lic authorities  until  March  4.  1889,  when  said 
McSherry  stepped  on  one  of  the  grates  that  was 
out  of  repair,  and  was  injured.  This  grate 
was  in  the  sidewalk  in  front  of  a  "store"  in  said 
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block  that  was  leased  to  one  ParsoDS  for  a  term, 
which  had  not  expired  when  said  accident  hap- 
pened. The  lease  gave  the  defendant  no  right 
of  access  to  the  premises  for  any  purpose  dur- 
ing the  term,  and  imposed  upon  him  no  obli- 
gation to  make  repairs.  The  tenant  covenanted 
to  surrender  the  premises  at  the  end  of  the  term 
in  as  good  condition  as  they  were  at  the  date 
of  the  lease,  necessary  wear  and  damage  by  the 
elements  excepted.  The  description  of  the  de- 
mised premises  included  the  "store/'  with  the 
privileges  and  appurtenances,  but  did  not  spe- 
cifically describe  or  include  the  use  of  the  side- 
walk or  the  grate,  which  was  in  good  order 
when  Mr.  Parsons  took  possession.  The  two 
stories  over  the  store  were  retained  by  defend- 
ant or  leased  to  otber  tenants  who  could  not 
use  the  grate,  as  it  was  connected  only  with  the 
premises  leased  to  Parsons.  After  the  com- 
mencement of  said  term,  the  defend  ant  repaired 
the  grate  once,  but  there  was  evidence  tending 
to  show  that  it  had  been  out  of  repair  for  a  num- 
ber of  weeks  prior  to  the  accident.  When  the 
plainiiflFs  were  sued  by  McSherry,  they  notified 
the  defendant  to  defend,  and  he  aided  in  the 
defense;  but  the  action  resulted  in  a  judgment 
against  the  village  for  $1,608.29,  which,  after 
affirmance  both  by  the  general  term  and  the 
court  of  appeals,  was  paid  by  the  plaintiffs. 
59  Hun.  616,  mem..  35  N.  Y.  S.  K  482,  and 
129  N.  Y.  612.  The  recovery  in  that  case  was 
upon  the  ground  that  the  grating  in  the  side- 
walk was  out  of  repair,  and  that  the  village  au- 
thorities knew,  or  should  have  known,  of  the 
fact. 

Upon  the  trial  of  the  action  now  before  us. 
the  court  charged  the  jury  that  if  they  found 
the  grate  was  not  properly  reconstructed  when 
repaired  in  1888,  and  that  was  the  cause  of  the 
accident,  the  defeu'lant  was  liable  to  the  plain- 
tiffs, but,  if  they /ound  *'that  it  was  not  a  faulty 
construction,  he '  is  not  liable,  as  far  .as  that 
question  jroes."  No  fault  is  found  by  the  ap- 
pellant with  this  part  of  the  charge.  The  court 
further  charged  that,  ''upon  all  this  evidence, 
it  is  for  you  to  say  whether  or  not  this  defend- 
ant, acting  with  due  care  and  reasonable  dili- 
gence in  the  protection  of  the  public  against 
injurv,  oueht  to  have  known  the  condition  in 
which  that  grate  was.  If  he  ought  to  have 
known  it,  he  is  in  the  pame  position,  legally, 
as  if  he  had  actually  known  it;  and,  if  he  had 
actually  known  it,  the  duty  rested  upon  him 
with  diligence  to  put  the  walk  into  condition 
so  it  would  be  reasonably  safe  for  public  use. 
If  you  find  that  the  defendant  did  not  use  rea- 
sonable care  to  ascertain  whether  or  not. the 
grate  was  in  reasonably  proper  condition  for 
public  use,  you  will  find  a  verdict  for  the  plain- 
tiff." To  this  the  defendant  excep'ed.  The 
court  also  charged  "that  Mr.  Foster  owed  no 
duty  to  repair  the  sidewalk  generally  which 
can  be  used  as  a  basis  for  any  recovery  here, 
but  he  did  owe  the  duty  to  keep  in  repair  the 
particular  place  we  are  talking  about."  To 
this  the  defendant  also  excepted.  These  ex- 
ceptions present  the  only  question  argued  be- 
fore us. 

From  the  length  of  time  the  grate  was  per- 
mitted by  the  representatives  of  the  village  to 
remain  in  the  sidewalk  without  objection,  the 
presumption  arises  that  it  was  placed  there  with 
their  consent.  Babbage  v.  Pitoers,  180  N.  Y. 
41  L.  R.  A. 


281,  14  L.  R.  A.  398;  Jorgensen  v.  Squires,  144 
N.  Y.  280.  The  defendant  alleged  in  his  an- 
swer that  the  grate  was  constructed  with  the 
consent  of  the  plaintiffs,  and  therefore,  after 
the  lapse  of  seventeen  years,  he  cannot  be  held 
liable  as  a  trespasser,  but  only,  if  at  all.  upon 
the  ground  of  negligence.  Iroine  v.  Wood,  51 
N.  Y.  224,  228,  10  Am.  Rep.  608.  It  was  his 
duty,  however,  as  long  as  he  owned  and  was 
in  full  possession  of  the  premises,  to  use  rea- 
sonable diligence  to  keep  the  grate  in  repair, 
so  that  it  would  be  as  safe  as  any  other  part  of 
the  sidewalk.  Cong r ere  v.  Morgan y  18  N.  Y. 
84,  73  Am.  Dec.  495;  McOuire  v.  Spence^  91  N. 
Y.  808.  48  Am.  Kep.  668;  2  Shearm.  &  Redf. 
Neg.  5th  ed.  g  708.  It  was  built  for  his  ac- 
commodation, and  was  a  benefit  to  his  prop- 
erty only;  and  the  law  placed  upon  him  the 
obligation  of  using  due  care  to  keep  it  in  a 
suitable  and  safe  condition  for  the  public  to 
walk  over  as  a  part  of  the  sidewalk.  Proper 
construction,  in  the  first  place,  was  not  enough 
to  relieve  him  from  liability;  but  the  duty  of 
inspection  and  repair  continued  while  he  owned 
and  was  in  the  exclusive  possession  of  the 
premises.  The  duty  ran  with  t  he  land  an  long  as 
the  grate  was  maintained  for  the  benefit  of  the 
land.  As  was  said  as  early  as  HeacMk  v.  Sher- 
man,  14  Wend.  58,  60,  the  owner  "is  bound  to 
repair  ...  in  consideration  of  private  advant- 
age." The  doctrine  of  implied  duty,  which  is 
well  established  by  the  authorities,  requires  the 
person  who,  even  with  due  permission,  con- 
structs a  scuttle  hole  in  the  sidewalk  in  front 
of  his  premises,  to  use  reasonable  care  for  the 
safety  of  the  public,  as  long  as  it  remains  there 
and  is  subject  to  his  control.  Babhnge  v.  Pow- 
ers, 130  N.  Y.  281,  14  L.  R.  A.  398:  Wolf  v. 
Ktlpatriek,  101  N.  Y.  146,  54  Am.  Rep.  672; 
Jejiiiings  v.  Van  Schaick,  108  N.  Y.  580;  Port 
Jertis  V.  First  J^at,  Bank,  96  N.  Y.  550;  Da^ 
venport  v.  Ruckman,  37  N.  Y.  568:  Swords  v. 
ISdgar,  59  N.  Y.  28,  17  Am.  Rep.  295:  Brigg* 
V.  New  York  G.  d  H.  R.  R.  Co.  30  Hun,  291; 
Heacock  v.  Sherman ^  14  Wend.  58;  Seneca  Fall* 
V.  Zalinski,  8  Hun,  571;  Whalen  v.  Gloucester, 
4  Hun.  24;  Matthews  v.  De  Groff,  13  App.  Div. 
85«:  Elliott,  Roads  &  Streets,  p.  541;  Thomas. 
Neg  1145.  If,  however,  the  grate  is  properly 
constructed  in  the  first  place,  and  is  kept  in 
proper  repair  afterwards,  the  owner  is  not  lia- 
ble for  the  carelessness  of  a  tenant  or  third  par- 
ties in  using  the  grate,  as  by  leaving  the  hole 
unguarded  when  in  use,  or  uncovered  when 
not  in  use.  Jennings  v.  Van  Scliaick,  108  N. 
Y.  530. 

The  precise  question  now  presented  is  whet  her 
an  implied  duty  rests  upon  the  owner  to  use 
reasonable  care  in  inspecting  and  repairing  a 
grate  in  a  sidewalk  in  front  of  his  premises, 
when  a  psrt  only  of  the  structure  on  the  abut* 
ting  land  is  leased  to  and  occupied  by  a  tenant, 
but  that  part  includes,  by  implication,  the  ex- 
clusive right  to  use  the  grate  as  a  beneficial 
appurtenance.  It  must  be  conceded  that,  as 
between  the  defendant  and  his  tenant,  there 
was  no  obligation  on  the  part  of  the  former  to 
repair,  because  he  had  entered  into  no  coven- 
ant to  that  effect,  and  the  duty  of  a  landlord  to 
make  repairs  rests  solely  on  express  contract, 
so  far  as  his  tenant  is*  concerned.  Witty  v. 
Matifuyics,  52  N.  Y.  512;  Clancy  v.  ByYne,  56 
N.  Y.  129.    15  Am.  Rep.  891.    It  must  be 
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further  cooceded  tbat,  if  the  store  was  in 
proper  cooditiOD  at  the  beginning  of  the  term, 
the  owner  was  not  bound  to  repair  it  for  the 
protection  of  those  who,  upon  the  express  or 
implied  invitation  of  the  tenant,  might  enter 
it  for  the  transaction  of  business  or  any  other 
purpose.  Ahern  v.  Steele,  115  N.  Y.  208,  5  L. 
K.  A.  449.  The  question  before  us  did  not 
arise  between  the  owner  and  his  tenant,  or  the 
patrons  of  the  tenant,  but  between  the  owner 
and  the  plaintiffs,  as  representatives  of  the  gen- 
eral public  entitled  to  free  and  safe  passage 
over  the  sidewalk  as  a  part  of  the  highway. 
While  the  owner  cannot  be  held  liable  in  this 
action  for  failing  to  repair  the  entire  sidewalk 
in  front  of  his  premises,  was  he  properly  held 
liable  for  failing  to  keep  in  repair  the  grate 
itself,  which  was  his  own  structure?  This  de- 
pends upon  the  duty  that  he  assumed  when  he 
cut  a  hole  in  the  sidewalk,  and  covered  it  with 
the  grate.  That  duty  included  proper  con- 
struction in  the  first  place,  and  reasonable  care 
on  the  part  of  the  owner  to  keep  the  ^rate  in 
repair  thereafter,  as  long  as  he  continued  in 
possession.  The  duty  sprang  from  the  neces- 
sity of  having  safe  sidewalks,  and  as  the  neces> 
sity  is  continuous,  so  is  the  duty.  Upon  no 
other  ground  can  the  construction  of  u  grate 
in  a  sidewalk,  which  is  an  interference  with  a 
public  highway,  be  justified,  even  when  per- 
mission is  duly  granted.  Upon  the  transfer  of 
the  entire  interest  and  possession  to  another,  as 
the  duty  runs  with  the  land,  it  would  be  cast 
upon  the  grantee.  So,  a  lease  of  the  entire 
premises,  and  possession  thereof  by  the  tenant, 
would  doubtless  throw  the  burden  upon  the 
latter.  2  Shearm.  &  Redf .  Neg.  5th  ed.  §^  710, 
718.  The  conveyance  of  an  undivided  inter- 
est, however,  would  not  have  that  effect,  and 
the  demise  of  a  part  of  the  premises  should  not. 
The  obligation  goes  with  the  land,  and  cannot 
be  discharged  by  a  partial  alienation  of  the  land, 
at  least  unless  the  alienation,  if  for  a  fixed 
term,  carries  with  it  the  exclusive  possession 
of  the  premises  for  that  term.  Entire  posses- 
sion by  a  tenant  from  foundation  to  roof  doubt- 
less involves  the  duty  of  keeping  a  grate  in 
front  of  the  premises  in  repair,  whieh  other- 
wise rests  on  the  owner  of  the  fee.  But  who- 
ever, even  by  due  permission,  cuts  a  hole  in 
the  sidewalk  for  the  benefit  of  his  adjoining 
property,  must  use  reasonable  care  to  protect 
the  public  from  danger  on  account  thereof. 
Keasonable  care  requires  that  he  should  pro- 
yide  a  proper  covering,  inspect  it  from  time  to 
time,  and  repair  it  when  necessary,  as  o'her- 
wise  passers-by,  for  whose  benefit  the  sidewalk 


is  maintained,  may  be  injured.  If  he  parts 
with  the  premises,  or  parts  with  the  possession 
thereof  for  a  period,  the  burden  falls  on  his 
successor  in  title  or  possession.  If  be  transfers 
either  title  or  possession  in  part  only,  he  does 
not  escape  the  burden.  The  implied  duly  as- 
sumed when  the  hole  was  cut  and  the  grate 
placed  over  it  requires  reasonable  precaution 
on  the  part  of  the  owner  to  protect  the  public 
as  long  as  he  remains  the  owner  and  is  in  pos- 
session of  any  part  of  the  building  on  the  abut- 
ting land.  He  cannot  cast  the  burden  of  main- 
tenance on  the  public  any  more  than  he  could 
have  cast  upon  them  the  burden  of  original 
construction,  for  the  grate  is  wholly  for  the 
benefit  of  his  property.  Nor  can  he  relieve 
himself  of  the  duty  without  parting  with  the 
entire  possession  of  the  property  benefited,  for 
the  safety  of  the  public  requires  that  the  owner, 
as  long  as  he  is  in  possession  of  any  part  of  the 
property,  should  be  compelled  to  keep  his 
structure  in  the  sidewalk  in  suitable  condition 
for  use  as  a  part  of  the  sidewalk.  As  the  duty 
is  imposed  by  law  for  the  public  safety,  its  ex- 
tent is  measured  by  whatever  public  safety  re- 
quires. Anything  less  than  the  alienation  of 
the  entire  property,  either  permanently,  as  by 
deed,  or  temporarily,  as  by  lease,  would  leave 
the  public  without  adequate  protection.  A 
person  injured  by  a  defective  grate  should  not 
be  subject  to  the  hazard  of  ascertaining  the  pre- 
cise relation  existing  between  the  owner  and 
one  of  his  tenants  with  reference  to  the  con- 
trol of  the  grate;  but  a  simple  rule,  resting 
upon  ownership  and  possession,  in  whole  or  in 
part,  of  the  adjacent  structure,  is  required  by 
sound  public  policy. 

The  argument  that  the  defendant  had  no 
right  of  access  to  repair  the  grate,  except  by  • 
consent  of  the  tenant,  is  without  force,  for  the 
law  imposing  the  duty  was  a-nart  of  the  lease, 
and  impliedly  excepted  from  its  provisions  such 
necet-sary  access  at  reasonable  times  as  would 
enable  the  owner  to  discharge  that  duty.  The 
lease  covered  the  grate,  by  implication  only, 
the  same  as  it  embraced  the  rights  of  the  owner 
in  the  entire  sidewalk  in  front  of  his  premises. 
That  would  not  prevent  him  from  rebuilding 
or  repairing  the  sidewalk  proper,  when  re- 
quired by  municipal  ordinance,  nor  does  it  pre- 
vent him  from  rebuilding  or  repairing  the 
grate  when  required  by  the  common  law. 

We  find  no  error  in  the  record,  and  the  judg- 
ment thould  therefore  he  affirmed. 

All  concur,  except  Hai^ht,  J.,  not  sitting, 
and  Martin,  J . ,  not  voting. 
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TRAVELERS'    INSURANCE    COMPANY 

of  Hartford,  Appi.^ 

v, 

William  A.  FRICKE.  lUspt. 

{ Wis ) 

1.   The  license  of  a  foreign  jnenrance 

NoTB.— For  restrictions  on  business  of  foreigm 
insuraoce  company,  see  note  to  State,  Richards,  v. 
Ackerman   (Ohio)  24  L.  U.  A.  296;  also  People, 
Stephens,  v.  Fidelity  &  C.  Co.  (IIJ.)  at  L.  R.  A.  206. 
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company  for  the  current  year  may  be 
revoked  by  the  insurance  commissioner,  under 
Rev.  Stat.  6  1055.  on  accouat  of  its  failure  to  pay 
the  full  license  fees  required  by  6  1220  for  pnst 
yeare'durinpr  whicb  it  has  done  business  withia 
Che  state,  as  its  failure  to  comply  with  the  law  is 
a  present,  ezistlofr  failure. 

8.  The  state  is  not  estopped  ftH>m  insist, 
infgf  upon  the  condition  prescribed  for  the 
busmess  of  a  foreign  corporation  by  failure  of 
officials  to  require  compliance  with  the  law  at 
the  proper  time.: 


558 


WiSCOKBnV  SUFRlfiME  CoURT. 


yiAX,, 


8.  A  farelKn  corporation  havlD?  its  rest- 
dence  In  another  state  Is  not  eDtitled  to  the  bene- 
fit of  the  statute  of  limitations. 

4.  An  aotlon  in  equity  to  prevent  the 
revocation  of  the  lleense  of  a  foreign  in- 
snrance  comiMiny  for  failure  to  pay  license  fees 
can  Dot  be  based  on  the  ground  that  the  statute 
of  limitations  would  present  an  aotloo  to  collect 
the  fees. 

6.   Unpaid  license  fees  of  a  foreif^  ocns 
poration  bear  legral interest  from  the  date  upon 
which  they  ought  by  law  to  have  been  paid. 
(Canoday,  CK  J.^  dinents.) 

(March  1. 1896.) 

APPEAL  hv  plaiDtiff  from  a  judgment  of 
the  Circuit  Court  for  Dane  County  in  fa- 
vor of  defendant  in  a  suit  brouj^bt  to  enjoin 
the  revocation  of  a  license  permitting  plaintiff 
to  do  business  in  the  state.    Affirmed. 

Statement  by  Winslow,  J.: 

This  Is  an  action  in  equity,  brought  to  en- 
join the  defendant,  who  is  the  insurance  com- 
missioner of  the  state  of  Wisconsin,  from  re- 
voking a  license  issued  by  said  commissioner 
to  the  plaintiff  March  1,  1896.  The  facts  in 
the  case  are  not  materially  in  dispute,  and  are 
as  follows:  Since  the  enactment  of  the  Re- 
vised Statutes  of  1878,  up  to  the  time  of  the 
commencement  of  this  action,  the  plaintiff  has 
done  1)01  h  a  life  and  accident  insurance  busi- 
ness within  this  state,  under  licenses  issued 
annually  by  the  various  insurance  commis- 
sioners. During  that  time  the  plaintiff  has 
paid,  as  a  license  fee  for  each  year,  only  the 
sum  of  $800  up  to  the  year  1805,  since  which 
time  it  has  also  paid  2  per  cent  upon  its  gross 
accident  business  within  the  state,  pursuant  to 
the  decision  of  this  court  in  a  previous  case 
between  the  sanie  parties,  reported  in  94  Wis. 
258.  In  December,  1896,  the  insurance  com- 
missioner demanded  of  the  plaintiff,  in  sub 
stance,  that  it  should  pay  an  additional  $800 
license  fee  for  the  transaction  of  its  accident 
business  for  each  year  since  1880;  also  the  2  per 
cent  tax  for  each  year  since  1880,  with  legal 
interest  on  such  sums  from  the  1st  of  March  in 
each  vear,  and  threatened  to  revoke  the  license 
issued  March  1,  1896,  in  default  of  such  pay- 
ment. The  total  amount  of  the  sum  so  de- 
manded, with  interest,  is  $85,297.74.  The 
plaintiff  declined  to  pay  this  sum,  and  imme- 
diately brought  this  action  in  equity  to  enjoin 
the  commissioner  from  revoking  its  license. 
The  circuit  court  held,  upon  these  facts,  that 
the  insurance  commissioner  was  authorized  to 
revoke  its  license,  and  dismissed  the  complaint, 
and  from  this  judgment  the  plaintiff  appeals. 

MfMTA.  Winkler,  Flandera,  Smith, 
Bottom,  &  Vilas,  for  appellant: 

Chapter  105  of  1880  declares  that  the  license 
fee  and  tax  upon  the  business  of  accident  in- 
surance shall  thereafter  be  the  same  a's  those 
paid  by  foreign  insurance  companies.  That 
does  not  mean  the  same  plus  $800. 

When  chapter  105  of  1880  was  enacted, 
§  1220  was  amended  according  to  the  terms  of 
that  act. 

It  required  of  such  business  the  payment  of 
the  same  fees  as  a  fire  insurance  company.  To 
41  L.  R.  A.. 


that  extent  it  operated  as  a  repeal,  by  implica- 
tion, of  so  much  of  §  1220,  Rev.  Stat.,  as 
would  make  the  fees  anything  other  than  the 
same  fees  paid  by  foreign  fire  insurance  com- 
panies. 

Uwig  V,  SUmU  22  Wis.  284;  Burlander  ▼. 
Milwaukee  d  8t.  P.  R.  Co,  26  Wis.  76;  Sim- 
mons V.  Bradley,  27  Wis.  689:  Olewn  v.  Oreen 
Bay  4k  L.  P.  R.  Co.  86  Wis.  883;  8toU  t. 
Campbell,  44  Wis.  529;  Fire  Department  of 
Onfikosh  V.  TuHle,  48  Wis.  91;  Schneider  ▼. 
StapUs,  66  Wis.  167. 

The  license  fees  imposed  upon  these  compa- 
nies, both  by  §  1220,  and  chapter  105  of  1880, 
contain  all  the  characteristics  of  a  tax. 

A  tax  is  not  a  debt. 

The  license  fee  is  a  tax. 

It  is  an  involuntary  burden  laid  upon  the 
business  itself,  and,  like  all  other  taxes,  is  not 
the  subject  of  contract,  but  its  levy  and  collec- 
tion is  a  proceeding  in  invitum, 

Cooley.  Const.  Lim.  6ih  ed.  p.  611. 

The  license  fees  required  to  be  paid  by  a 
railroad  company  and  on  palace  cars  under 
this  chapter  are  taxes  imposed  for  purposes  of 
revenue,  and  the  statutes  imposing  them  sub- 
ject to  the  rules  of  construction  governing 
statutes  imposing  taxes. 

Stated  Abbot,  v.  McFetridge,  64  Wis.  180; 
State  V.  Pullman's  Palace  Car  Co.  64  Wis.  89. 

That  this  license  fee  is  exacted  for  the  pur- 
poses of  revenue  and  taxation  is  demonstrated 
by  the  fact  that  the  cost  of  regulation  is  pro- 
vided for  by  other  statutes  and  paid  thereun- 
der by  the  insurance  companies. 

The  exaction  of  a  sum  for  a  license  in  excess 
of  what  is  necessary  to  cover  public  expenses, 
and  graduated  by  the  amount  of  business  done, 
is  a  tax  upon  the  business,  upon  its  face. 

State,  Mtihlenbrinck,  v.  Long  Brane/i  Comrs. 
42  N.  J.  L.  864,  86  Am.  Rep.  618;  LicenJie  Tax 
Cases,  5  Wall.  462,  474,  18  L.  ed.  497;  Postal 
Teleg,  Cable  Co.  v.  CharUston,  158  U.  8  698, 
88  L.  ed.  872,  4  Inters.  Com.  Rep.  687 
Adams  Exp,  Co.  v.  Owensboro,  85  Ky.  266 
Com.  V.  Stodder,  2  Cush.  562,  48  Am.  Dec  679 
Re  Wan  Yin.  22  Fed.  Rep.  701;  Cooley.  Const. 
Lim.  6tbed.  pp.  242,  248,  611. 

A  tax  is  not  a  debt  and  can  be  collected  only 
at  the  time  and  in  the  manner  provided  by  the 
statute  creating  the  tax,  and  any  method  of 
collection  or  remedy  given  by  the  statute  is 
exclusive. 

Lane  County  v.  Oregon,  7  Wall.  71, 19  L.  ed. 
101;  Camden  v.  AUfn,  26  N.  J.  L.  398;  /5aW- 
toin  V.  Retoitt,  88  Ky.  678;  Ijmi^Ue  Water 
Co.  V.  Com,  b9  Ky.  244,  6  L.  R  A.  69;  States. 
BalHmore  <fc  0.  R,  Co.  41  W.  Va.  81;  Monterey 
County  V.  At^tt,  77  Cal.  641;  Packard  y.  Tis- 
dale,  50  Me.  876;  State  v.  Southwestern  R.  Co. 
70  Ga.  11;  Detroit  v.  Jepp,  52  Mich.  458;  Shaw 
V.  Peckett,  26  Vt.  482;  Cooley,  Taxn.  2d  ed. 
p.  16.  and  notes. 

Taxes  not  being  debts,  and  resting  upon  no 
promise  to  pay.  do  n^t  bear  interest. 

State  V.  Southicestern  R.  Co.  70  Ga.  11; 
Western  U.  TeUg,  Co.  v.  State,  55  Tex.  314; 
Shaw  V.  Peckett,  26  Vt.  482;  StaU,  lirennert,  v. 
Farrier.  47  N.  J.  L.  75;  fxmisville  d  xV.  R. 
Co,  V.  Hopkins  County,  87  Ky.  605:  Camden  v. 
Alien,  26  N.  J.  L.  899;  Perry  v.  Washburn,  20 
I  Cal.  818;  Cooley,  Taxn.  1st  ed.  p.  300,  note 
•4,  also  pp.  18,  14;  Danforth  v.    WiUiams,  9 
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Mass.  324:  ffurd  v.  Galveston^  decided  at  the 
Galveston  term  in  1981;  Perley,  Interest,  184; 
Cooley,  Taxn.  2d  ed.  p.  17,  and  note  8.  p.  16. 

There  is  no  power  or  auihoritv  vested  In  the 
conimissiooer  of  insurance  to  collect  these  back 
fees,  whether  they  constitute  a  debt  or  not. 
The  commissioner  is  a  ministerial  officer  and 
acts  in  a  ministerial  capacity.  He  had  no  ju- 
dicial powers  or  functions  to  peiform. 

Uartford  F,  Ins.  Co.  v.  Raymond,  70  Mich. 
485. 

He  has  no  power  or  authority  to  revise  the 
action  of  his  predecessors  or  to  revoke  the  li- 
cense granted  by  him  because  former  commis- 
sioners failed  to  exact  the  full  legal  fee  for 
licenses  granted  by  them.  It  would  require 
an  express  statutory  grant  to  give  him  such 
power. 

Com.  V.  Penntyltania  Co,  145  Pa.  266';  Phil- 
adejphia  v  Ridfe  Ave,  R.  Co.  142  Pa.  484. 

The  good  faith  of  the  state  ought,  upon  the 
strongest  considerations  of  fair  dealing  and 
honorable  conduct,  to  intervene  between  this 
company  and  the  enforcement  of  an  uncon- 
scionable claim. 

The  appellant  has  been  induced  by  the  ten- 
der of  certain  conditions  to  continue  in  busi- 
ness from  year  to  year,  and  to  accept  from  the 
state  a  license  to  conduct  such  business. 

The  appellant  was  asked  to  pay  a  certain 
sum  after  1880.  which  it  thought  in  excess  of 
the  legal  fee.  It  asserted  its  belief  in  good 
faith  and  its  contention  was  assented  to  for 
years.  Had  it  paid  the  additional  fee.  even 
under  protest,  and  it  had  afterwards  proved  to 
be  more  than  the  state  or  commissioner  could 
legally  have  exacted,  appellant  could  not  re- 
cover back  the  excess,  for,  under  all  the  au- 
thorities, the  payment  would  be  deemed  volun- 
tary. 

Fowell  V.  St.  Croix  County  Supers.  46  Wis. 
210;  IjOuisHlU  d  N.  R.  (^o.  v.  Com.,  Marion 
C<mnty,  89  Ky.  581;  Phillips  v.  Jefferson 
County  Comrs.  5  Kan.  412. 

Tbe  statute  of  limitations  is  not  open  to  the 
appellant,  for  it  is  a  foreign  corporation;  but 
the  policy  of  our  laws  is  that  the  state  is  bound 
by  the  statute  of  limitations  in  all  cases  in 
which  a  citizen  would  be  bound. 

Rev.  Stat.  1878,  §$5  4222.  4229;  Coleman  v. 
Peshtigo  Co,  47  Wis.  180;  Uiiited  States  v.  Wil- 
lamette Valley  d  C.  M.  Wagon  Road  Co.  64 
Fed.  Rep.  807;  Michignn  v.  Jackson,  L,  d  S. 
R,  Co.  37  U.  S.  App.  220,  69  Fed.  Rep.  116. 16 
C,  C.  A.  845;  Siatf,  Atty.  Gen.,  v.  JanesvilU 
Water  Co.  92  Wis.  496.  32  L.  R  A.  391. 
Petition  for  rehearing. 

Can  a  party  who  has  paid  all  that  under  the 
law  be  conceives  that  be  ought  to  pay,  and  all 
that  the  official  of  the  state,  who  is  charged 
with  the  duty  of  asses.sing  and  collecting  tbe 
impost,  conceives  that  he  oueht  to  pay,  be  as- 
sumed to  promise  that  he  will  pay  more. 

The  contemplation  clearly  is  that  the  party 
has  paid  all  that  is  due  and  that  nothing  more 
is  to  be  demanded  of  him. 

Gilman  v.  Gross,  97  Wis.  224. 

If  the  commissioner  has  erred  as  to  the  law, 
the  transaction,  so  far  as  it  remains  executory, 
can  be  annulled.  When  he  discovers  bis  own 
error  he  can  annul  the  license,  or  be  may  cause 
an  action  to  be  brought  to  annul  it. 

His  successor  in  office  cannot  annul  his  ac- 
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tion,  but  he  may  cause  a  suit  to  be  brought  for 
that  purpose. 

United  States  v.  Bank  of  the  Metropolis,  15 
Pet.  877,  10  L.  ed.  774;  LataUtte  v.  United 
States,  1  Ct.  CI.  147. 

But  is  it  not  logically  inconsistent  to  say 
that  an  action  may  be  maintained  to  recover  an 
additional  fee  upon  an  implied  promise? 

The  commissioner  has  power  by  this  *'hold- 
up"  process  to  compel  us  to  pay  what  the  state 
legitimately  may  not  be  able  to  collect. 

An  insurance  company  which  has  compl'ed 
with  all  the  laws  of  this  state  is  within  the 
state,  has  residence  within  the  state  in  the 
meaning  of  the  statutes  of  limitation. 

Rev.  Stat.  5s^  1920,  1954;  State  v.  Citizen^ 
Ins,  Co.  71  Wis.  411. 

On  principle  no  reason  for  barring  a  licensed 
foreien  insurance  corporation  from  the  benefit 
of  the  statute  of  limitations  can  be  cited.  It  is 
as  completely  within  this  state  as  it  is  possible 
to  be. 

Wall  V.  Chicago  d  N.  W.  R.  Co.  69  Iowa, 
498;  Winney  v.  Sandwich  Mfg,  Co,  86  Iowa, 
608,  18  L.  R.  A.  524;  6  Thomp.  Corp.  §  7841; 
Buss  V.  Central  R.  d  Bkg.  Co.  66  Ala.  472; 
Pennsylvania  Co.  v.  Sloan,  1  111.  App.  364; 
Wall  V.  Chicago  d  N.  W.  R.  Co.  69  Iowa, 
498;  McCabe  v.  Illinois  C.  R,  Co.  4  McCrary, 
496;  Lawrence  v.  Ballon,  50  Cal.  258;  King  v. 
National  Min.  d  Exploring  Co.  4  Mont.  1; 
Johnson  d  L,  Dry  Goods  Co.  v.  Cornell,  4 
Okla.  412;  United  States  Exp,  Co.  v.  Ware,  20 
Wall.  548, 22  L.  ed.  422;  Tioga  R.  Co.  v.  BU^- 
burg  d  C.  R.  Co  80  Wall.  137.  22  L.  ed.  331. 

A  judgment  a^inst  a  foreign  corporation, 
pursuant  to  service  upon  an  agent  appointed 
in  another  state  in  accordance  with  require- 
ments of  its  laws  expressly  for  the  purpose  of 
receiving  the  service  of  process,  is  absolutely 
conclusive. 

Lafayette  Ins.  Co.  v.  French,  18  How.  404, 
15  L.  ed.  451:  6  Thomp.  Corp.  §  8028. 

Mr.  W.  H.  Mylrea*  Attorney  General, 
for  respondent: 

A  foreign  corporation  has  no  constitutional 
right  to  do  business  in  any  other  state  except 
such  corporations  as  may  be  engaged  in  a  busi- 
ness of  interstate  commerce,  or  acting  as  agents 
in  carrying  out  the  purposes  of  tbe  Federal 
government. 

Home  Lis.  Co.  v.  Morse,  20  Wall.  445,  18  L. 
ed.  365;  Paul  v.  Virginia,  8  Wall.  168,  19  L. 
ed.  357;  Ducat  v.  Chicago,  10  Wall.  410.  19 
L.  ed.  972;  iMfayette  Ins.  Co.  v.  French,  18 
How.  404.  15  L.  ed.  451;  DoyU  v.  Contitental 
Ins.  Co.  94  U.  S.  542.  24  L  ed  152;  Phila- 
delphia Fire  Asso.  v.  New  York,  119  U.  S.  110, 
30  L.  ed.  342;  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  8.  305,  36  L.  ed  164,  4  Inters. 
Com.  Rep.  57;  Hooper  v.  California.  155  U.  S. 
648,  39  L.  ed.  297.  5  Inters.  Com.  Rep.  610. 

When  a  litigant  enters  a  court  of  equity, 
and  the  court  takes  jurisdiction  of  tbe  contro- 
versy, such  jurisdiction  is  always  exclusive  of 
any  other  court  or  remedv 

1  Pom.  Eq.  si  181;  1  Story,  Eq.  Jur.  §  64; 
AJceriy  v.  Vilas.  15  Wis.  402. 

If  tbe  borrower  files  his  bill  seeking  relief 
against  a  usurious  contract,  tbe  only  terms 
upon  which  the  court  will  interfere  are  that 
tbe  plaintiff  will  pay  the  defendant  what  is 
really  due  to  him,  deducting  the  usurious  in- 
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terest,  and  if  plaiDtiff  does  not  make  such  an 
offer  in  bis  bill,  upon  demurrer  the  bill  will  be 
dismissed. 

Rietz  V.  Foeste,  80  Wis.  696;  ffaggerion  v. 
Phillips,  37  Wis.  364. 

He  who  seeks  equity  must  do  equity. 

Hart  V.  Smith,  44  Wis.  318;  State,  Smith,  v. 
Cooper,  59  Wis.  677. 

Plaintiff  cannot  rely  on  the  statute  of  limita- 
tions. 

De  Walsh  v.  Braman,  160  111.  415;  Oaftes- 
ton,  H.  db  S.  A,  R.  Co.  v.  Blakeney,  73  Tex. 
180;  Johnston  y.  San  Francisco  Sav,  Union, 
75  Cal.  184;  McQuiddy  v.  Ware,  20  Wall.  14, 
22  L.  ed.  811. 

Mr.  John  L.  Erdall,  also  for  respondent: 

The  requirement  as  to  the  payment  of  the 
fees  under  consideration  is  not  made  pursuant 
to  the  taxing  power  of  the  state  for  the  pur- 
poses of  revenue,  but  under  the  police  power 
for  the  purpose  of  regulating  and  restricting 
the  business  of  such  corporation  within  this 
state. 

Lane  County  v.  Oregon,^  Wall.  71,  19  L.  ed. 
101;  Opinions  of  the  Justices,  58  Me.  591;  Meri- 
wether V.  Garrett,  102  U.  S.  472,  26  L.  ed.  197; 
Atty,  Gen.  v.  Eau  Claire,  37  Wis.  400:  Wis- 
consin Keeley  Institute  Co.  v.  Milwaukee 
County,  95  Wis.  153,  36  L.  R.  A.  55;  State, 
Drake,  v.  Doyle,  40  Wis.  175,  22  Am.  Rep. 
692;  Fire  Department  of  Milwaukee  v.  Eeif en- 
stein,  16  Wis.  140;  TenneyY,  Lem,  16  Wis.  569; 
Carter  v.  Dow,  16  Wis,  299;  State,  HenshaU,  v. 
Ludington,  33  Wis.  107;  Chilvers  v.  People,  11 
Mich.  43:  Jenkins  v.  Eiein,  8  Heisk.  455; 
Exempt  Firemen's  Benev.  Fund  v.  Roome,  93 
N.  Y.  313;  Pleuler  v.  State,  11  Neb.  547. 

Although  the  statute  does  not  expressly  pro- 
vide that  an  action  may  be  brought,  neverthe- 
less an  action  in  the  nature  of  debt  or  assump- 
sit will  lie  for  the  collection  of  the  fees,  and  the 
mere  fact  that  the  former  commissioners  of 
insurance  might  have  insisted  upon  the  pay- 
ment of  such  fees  prior  to  the  issuing  of  the 
license  in  no  way  affects  the  right  to  bring 
such  action. 

Fire  Department  of  Oshhosh  v.  Tuttle,  48 
Wis.  91;  l/illsborough  County  v.  Londonderry, 
43  N.  H.  451;  Bath  v.  Freeport,  5  Mass.  825; 
Pawlet  V.  Sandgate,  19  Vt.  621. 

The  appellant  was  liable  for  interest  at  the 
legal  rate  on  the  unpaid  fees. 

O'Brien  v.  Toung,  95  N.  Y.  428,  47  Am. 
Rep.  64;  Sanders  v.  Lake  Shore  dh  M,  S.  R.  Co. 
94  N.  y.  641;  State  v.  Guenther,  87  Wis.  673. 

There  is  a  substantial  continuing  violation 
of  law  on  the  part  of  the  appellant.  Certainly 
the  state  would  have  a  right  to  revoke  the  li- 
cense for  such  a  cause. 

Doyle  V.  Continental  Ins.  Co.  94  U.  S.  535. 
24  L.  ed.  148. 

The  state  is  not  estopped  from  insisting  upon 
the  payment  of  these  fees,  or  from  revoking 
the  license  of  appellant  for  this  noopayraent. 

Mechem.  Pub.  Off.  §  837;  Herman,  Estop- 
pel, §  676;  Bigelow,  Estoppel,  5th  ed.  p.  341; 
State,  Lott,y.  Brewer,  64  Ala.  287;  Union  School 
Twp.  V.  First  Nat.  Bank,  102  Ind.  464:  Stur- 
geon V.  Hampton,  89  Mo.  208;  Atty.  Gen.  v. 
Marr,  55  Mich.  445;  Rush  County  Comrs.  v. 
State,  Hard,  103  Ind.  497;  Moses  v.  St.  Louis 
Sectional  Dock  Co.  84  Mo.  242;  United  States  v. 
Lyman,  1  Mason,  482;  United  States  v.  Wil- 
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lametU  Valley  dt  C.  M.  Wagon  Road  Co.  54  Fed. 
Rep.  807;  Michigan  v.  Jackson,  L.  dt  S.  It  Co. 
87  U.  S.  App.  220,  69  Fed.  Rep.  116.  16  C.  C. 

A.  845. 

The  fact  that  there  has  been  delay  in  the  col- 
lection of  these  fees  is  no  bar  to  the  right  of 
the  state  now  to  insist  upon  their  payment 

United  States  v.  Kirkpatrick,  9  Wheat.  720, 
6  L.  ed.  199. 

Winalow,  J.,  delivered  the  opinion  of  the 
court: 

In  the  former  action  in  equity  brought  by 
this  same  company,  and  reported  in  94  Wis. 
258,  the  question  presented  and  decided  was 
whether  the  insurance  commissioner  bad  power 
to  revoke  the  license  of  the  plaintiff  to  do  an 
insurapce  business  in  this  state  on  account  of 
failure  to  pay  the  license  fees  required  by  law 
for  the  year  for  which  the  license  was  issued. 
In  the  present  suit  the  question  presented  is 
whether  the  insurance  commissioner  has  power 
to  revoke  the  defendant's  license  for  the  cur- 
rent year,  on  account  of  its  failure  to  pay  the 
full  license  fees  accruing  for  past  years,  during 
which  it  has  done  business  in  this  state  under 
license.  We  have  no  intention  of  reviewing 
again  the  questions  discussed  and  decided  in 
the  previous  action.  The  statutes  were  then 
deliberately  considered  and  construed,  and  the 
conclusions  then  reached  are  entirely  satisfac- 
tory; and,  so  far  as  applicable,  they  will  be 
applied  to  the  present  case.  It  was  tJien  held, 
in  effect,  that  the  annual  license  fees  require! 
to  be  paid  by  foreign  insurance  companies  de- 
siring to  do  business  in  this  state  were  levied 
upon  the  business  transacted,  and  not  upoa 
the  company  transacting  the  business;  that 
chapter  105  of  the  Laws  of  1880  (Sanborn  & 

B.  Anno.  Stat.  §  1958a),  was  an  amendment 
simply  to  §  1220,  Rev.  Stat.,  and  that  it  added 
to  the  fees  previously  required  the  payment  of 
2  per  cent  upon  the  gross  income  received  upon 
accident  business  during  the  preceding  year; 
that  the  doctrine  of  practical  construction  had 
no  application,  because  the  statute  was  plain, 
and  not  doubtful;  and  that  the  commissioner 
had  a  right  to  revoke  the  license  for  the  cur- 
rent year  on  account  of  failure  to  pay  the  2 
per  cent  upon  the  previous  year's  business. 
The  question  of  the  power  of  the  commissioner 
to  revoke  the  current  license  on  account  of 
past  defaults  in  payment  of  license  fees  was 
expressly  reserved  for  future  consideration, 
and  that  is  the  question  now  to  be  decided. 
When  it  was  held  that  the  license  fees  were 
fees  levied  upon  the  business,  and  not  upon 
the  company  transacting  the  business,  it  ne- 
cessarily followed  under  the  provisions  of 
§  1220,  Rev.  Stat,  that  a  foreign  companv 
which  transacted  both  life  and  accident  busi- 
ness in  this  state  was  required  to  pay  two  fees 
of  $300  each,  and,  in  addition,  was  required  to 
pay  2  per  cent  upon  its  previous  year's  income 
arising  from  the  accident  business.  The  plain- 
tiff company  has  been  such  a  company  ever 
since  the  enactment  of  the  Revised  Statutes, 
and  it  has  paid  but  one  fee  of  $300  during  each 
year,  although  doing  both  kinds  of  business; 
and  hence  it  has  failed  to  comply  with  the  law 
in  this  respect,  as  well  as  in  omitting  to  pay 
the  2  per  cent  additional  required  by  chapter 
105  of  the  Laws  of  1880. 
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The  default  of  the  plaintiff  company  being 
established,  the  vital  question  for  consideration 
is  as  to  the  power  of  the  commissioner  to  re- 
voke an  existing  license  on  account  of  such 
default.  It  is  not,  and  cannot  now  be,  denied 
that  the  plaintiff  company  could  only  transact 
business  in  this  state  by  permission  of  the 
state,  and  under  such  conditions  as  the  stale 
might  impose.  This  principle  has  been  laid 
down  again  and  again  in  no  uncertain  terms. 
Ryan,  Ch.  J.,  in  State,  Drake,  v.  Dayif,  40 
Wis.  175.  22  Am.  Rep.  692.  says:  ''Save  by 
voluntary  license  of  the  state,  the  insurance 
company  has  no  right  to  carry  on  its  business 
within  tbe  state.  .  .  .  Auihorizing  such  li 
cense,  out  of  its  mere  discretion  it  was  compe- 
tent for  the  legislature  to  impose  any  condi 
tions,  reasonable  or  unreasonable,  and  to 
provide  tor  revocation,  upon  any  cause  or  no 
cause,  in  any  manner  it  might  see  fit."  See 
also  Fire  Diriment  of  Milwaukee  v.  Helf en- 
stein,  16  Wis.  186;  Lewis  v.  American  f^v.  & 
L,  Asso.  (Wis.;  present  term),  39  L.  R.  A  559. 
These  propositions  being  impregnable,  we  may 
at  once  proceed  to  consider  what  power  of  rev- 
ocation the  legislature  has  given  to  the  com- 
missioner of  insurance.  Sanborn  &  B.  Anno. 
Stat.  §  1955,  provides  as  follows:  **If  any 
such  corporation  [referring  to  foreiim  insur- 
ance corporations]  shall  violate  or  fail  to  com- 
ply with  any  provision  of  law  applicable 
thereto,  or  in  case  its  capital  shall  be  impaired 
and  shall  not  be  made  good,  within  such  time 
as  the  commissioner  of  insurance  shall  require 
according  to  g  196H,  it  shall  be  the  imperative 
duty  of  said  commissioner  to  revoke  any  and 
every  authority,  license,  or  certificate  granted 
to  such  corporation  or  any  af^ent  thereof  to 
transact  business  in  this  state,"  etc.  It  is  ar- 
gued that  the  power  here  granted  to  the  com-- 
missioner  is  "not  a  power  of  revision  of  the 
past,  but  of  provision  for  the  future;"  that  the 
language  is  prospective  and  not  retrospective; 
and  that,  for  defaults  occurring  during  the  ex- 
istence of  previous  annual  license,  there  can  be 
no  revocation  of  an  existing  license  tbe  fees  for 
which  have  been  fully  paid.  Carried  to  its 
legitimate  result,  this  argument  would  produce 
this  result:  that,  when  a  license  was  once  is- 
sued by  the  commissioner,  all  past  matters, 
even  in  connection  with  the  issuance  of  the 
license  itself,  would  become  a  sealed  book.  It 
might  have  been  obtained  without  compliance 
with  the  necessary  provisions,  and  yet  it  could 
not  be  revoked,  because  the  power  of  revoca- 
tion is  only  given  to  be  exercised  upon  viola- 
tions occurring  after  tbe  issuance  of  the  license. 
We  do  not  say  that  this  was  the  argument 
made  by  tbe  appellant,  but  that  such  is  the 
ultimate  effect  of  the  argument.  It  is  mani- 
fest, of  course,  that  such  could  not  have  been 
the  intent  of  the  legislature;  and  it  was  sub- 
stantially admitted  on  the  argument  that,  in 
case  of  the  failure  to  comply  with  any  of  the 
provisions  which  are  a  prerequisite  to  the  issu- 
ance of  a  given  license,  that  license  might  be 
revoked;  but  it  was  argued  that  this  was  the 
extent  of  the  power  of  revocation,  and  that  for 
tbe  defaults  occurring  during  the  existence  of 
previous  licenses  there  could  be  no  revocation. 
Certainly,  this  position  seems  reasonable,  as 
applied  to  defaults  which  might  be  called 
"temporary,"  as  distinguished  from  "continu 
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ing''  defaults.  For  instance,  in  case  the  com- 
pany had  failed  during  some  previous  year  to 
file  a  copy  of  its  charter  or  appoint  its  resident 
attorney,  but  had  supplied  the  omission  before 
the  issuance  of  the  current  license,  it  would 
seem  that  there  could  scarcely  be  a  revocation 
of  the  existing  license  on  account  of  such  de- 
fault. But  can  such  an  argument  be  applied 
to  a  failure  to  pay  the  lawful  license  fee?  Is 
not  this  a  continuing  failure  to  comply  with 
the  law.  and  Just  as  much  a  present  failure  as 
it  was  during  the  year  when  it  occurred?  Cer- 
tainly, it  was  a  legal  duty  then  to  pay  the  re- 
quired fee.  Did  the  duty  cease  at  the  end  of 
the  year?  Has  the  lapse  of  time  made  it  any 
the  less  a  duty?  Has  the  offense  been  con- 
doned by  the  issuance  of  new  licenses,  dec- 
orated with  gilt  seals?  So  long  as  the  fee  re- 
mains unpaid,  is  it  not  a  present  failure  to 
comply  with  the  law,  just  as  much  as  it  was 
in  the  year  when  it  occurred  ?  We  are  unable 
by  any  chain  of  logical  reasoning  to  say  that 
this  failure  to  comply  with  the  law  is  a  failure 
which  is  past  and  closed,  and  that  it  is  not  an 
existing  failure  as  well.  If  it  l)e  a  present  ex- 
isting failure,  then  the  present  existing  license 
may  be  revoked  because  of  such  failure,  un-, 
der  the  strictest  construction  that  can  be  given 
to  the  law. 

It  avails  nothing  to  say  that  this  license  fee 
is  essentially  a  tax,  and  that  no  action  lies  to 
recover  a  tax  unless  it  be  given  by  express  stat- 
utory enactment.  Concede  for  the  moment 
that  this  be  so,  the  failure  to  pay  the  lawful 
license  was  none  the  less  a  failure  to  comply 
with  the  provisions  of  the  law  when  it  oc- 
curred, and  none  the  less  a  continuing  failure 
up  to  the  present  time.  Is  it  a  hardship?  No 
more  a  hardship  now  than  it  would  have  been 
if  the  annual  amounts  had  been  paid  at  the 
times  required  by  the  law.  If  a  hardship  at 
all,  it  is  a  hardship  imposed  by  the  law  itself, 
and  the  legislature  had  full  power  to  impose 
the  hardship,  if  such  in  fact  it  be.  But,  what- 
ever the  rule  be  in  other  jurisdictions,  it  is  not 
a  tax  under  the  decisions  of  this  court.  It  was 
distinctly  held  by  this  court  more  than  thirty 
years  ago  that  substantially  such  a  requirement 
as  the  one  before  us  was  not  an  exercise  of  the 
power  of  taxation .  In  Fire  Departmen  t  of  Mil 
waukee  v.  Helfenstein,  16  Wis.  186,  this  court 
had  before  it  a  law  requiring  the  agents  of  for- 
eign insurance  companies  to  pay  to  the  fire  de- 
partment of  the  city  of  Milwaukee  annually  2 
per  cent  of  the  premiums  collected  by  them  in 
such  business,  and  the  law  was  attacked  as  an 
unconstitutional  exercise  of  the  taxing  power, 
in  that  it  violated  the  rule  of  uniformity  in 
taxation.  In  passing  upon  this  contention,  it 
was  said  that  this  requirement  was  not  an  ex- 
ercise of  the  power  of  taxation,  "but  only  a 
proper  exercise  of  the  police  power  inherent  in 
the  sovereignty  of  the  stale."  The  same  gen- 
eral principle  was  afterwards  approved  and 
applied  to  laws  requiring  the  payment  of  dog 
licenses  and  licenses  for  the  sale  of  liquors 
{Tenney  v.  Unz,  16  Wis.  566;  StaU,  HensJiaU, 
V.  Ludington,  83  Wis.  107);  and  it  must  be 
considered  as  the  settled  law  of  this  state. 
Tbe  principle  is  not  infringed  upon  by  the  de- 
cisions holding  that  the  license  fees  required 
of  railroad  companies  for  operating  their  roads 
and  cars  within  this  state  are,  in  substance. 
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taxes.  These  license  fees  are  imposed  upon  an 
inherently  lawful  business,  in  lieu  of  taxes,  the 
property  of  the  company  being  entirely  ex- 
empted from  ordinary  taxation,  and  are  neces 
sarily  construed  to  be  in  the  nature  of  taxation, 
and  not  as  an  exercise  of  police  power;  but  in 
none  of  these  cases  are  the  principles  laid  down 
in  Fire  Department  of  Milwaukee  "v,  HelfensiHn, 
16  Wis.  186,  in  any  respect  overruled.  Being 
a  mere  condition  imposed  as  the  price  of  a  priv- 
ilege, which  might  be  refused  entirely,  it 
logically  follows  that,  when  the  privilege  is  re- 
quested, obtained,  and  used,  the  corporation 
obtaining  the  privilege  impliedly  agrees  to  the 
conditions  which  go  with  it  and  upon  which 
alone  it  can  be  obtained.  Fire  Department  of 
Oshkosh  V.  Tuttle,  48  Wis.  91,  50  Wis.  552. 

By  accepting  the  license  and  doing  business 
under  it,the  company  undoubtedly  bound  itself 
to  comply  with  the  law  governing  tne  issuance 
of  the  license.  Lewie  v.  Amefiean  Sav,  dk  Loan 
A880.  (Wis,)  89  L.  R  A.  559.  Nor,  upon  fa- 
miliar principles,  is  the  state  estopped  from 
now  insisting  upon  the  condition  on  account  of 
the  failure  of  its  officers  to  require  compliance 
with  the  law  at  the  proper  lime.  The  law  was 
plain,  and.  as  before  stated,  there  was  no  room 
for  the  application  of  the  doctrine  of  practical 
construction.  Nor  does  the  statute  of  limitai- 
tions  apply,  for  two  reasons:  (1)  the  plaintiff 
was  a  foreign  cor|)oration  all  of  the  time,  and 
bad  its  residence  in  ano*her  state.  Lareon  v. 
Aultman  dt  T.  Co.  86  Wis.  281.  (2)  This  is 
not  an  action  to  collect  the  unpaid  fees,  but 
simply  an  action  in  equity,  to  prevent  the 
commissioner  from  revoking  the  license. 

We  perceive  no  error  in  adjudging  that  the 
unpaid  license  fees  bear  legal  interest  from  the 
various  dates  upon  which  they  ought  by  law 
to  have  been  paid.  The  plaintiff  has  not  only 
had  all  the  benefit  of  its  license,  but  has  also 
had  the  use  of  the  license  moneys  during  all 
the  time,  and  presumably  has  obtained  legal 
interest  thereon.  During  that  time,  also,  the 
state  has  been  deprived  of  the  use  of  the  money 
which  it  was  entitled  to  have  in  its  treasury. 
If,  as  held  in  this  opinion,  there  was  an  im- 
plied agreement  by  the  company  when  it  ob- 
tained a  license,  and  did  business  thereunder, 
that  it  would  perform  all  the  requirements  of 
the  law,  including  the  payment  of  the  fees  re- 
quired at  the  proper  time,  no  reason  appears 
why  the  unpaid  fees  should  not  bear  interest. 
In  connection  with  the  entire  matter,  it  should 
be  remembered  that  this  is  an  action  in  equity, 
and  not  a  mere  action  at  law.  Even  supposing 
that  the  propositions  here  decided  were  doubt- 
ful, it  would  not  necessarily  follow  that  the 
plaintiff,  standing  confessedly  in  arrears  to  the 
state  in  sums  aggregating  many  thousands  of 
dollars,  could  invoke  the  aid  of  equity  to  stay 
the  hand  of  the  commissioner  in  an  apparent 
effort  to  carry  out  the  plain  will  of  the  law- 
making power.  The  judgment  of  the  circuit 
court  was,  in  our  opinion,  right. 

Judgment  affirmed. 

Casfloday,  Ch.  J.,  dissenting: 

All  agree  that  during  the  years  in  question 
the  state  had  the  absolute  power  to  exclude 
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foreign  insurance  companies  from  doing  any 
business  in  this  state,  and  that  such  plenary 
power  included  the  authority  to  prescribe  the 
conditions  upon  which  such  companies  might 
be  allowed  to  do  business  within  the  state.  Of 
course,  each  company  was  at  liberty  to  accept 
or  reject  such  conditions.  Without  attempt- 
ing any  argument  or  to  give  any  reasons  there- 
for, I  am  forced  to  dissent  from  the  conclusions 
reached  by  my  brethren,  on  the  ground  that 
the  statute  which  makes  it  the  imperative  duty 
of  the  commissioner  to  revoke  any  license 
granted  to  such  corporation  for  any  violation 
or  failure  "to  comply  with  any  provision  of 
law  applicable  thereto"  (Sanborn  &  B.  Anno. 
Stat.  ^  1955)  is  not,  in  my  judgment,  broad 
enough  to  cover  and  include  failures  to  pay 
license  fees  which  might  properly  have  been 
exacted  by  the  commissioner  for  licenses  which 
expired  before  the  license  here  sought  to  be 
revoked  was  issued,  but  which  was  never 
before  exacted.  By  granting  such  expired 
license,  without  exacting  the  full  amount 
which  might  have  been  exacted  for  the  same, 
and  then,  after  the  expiration  of  such  license, 
to  exact  and  enforce  payment  of  the  balance, 
would,  necessarily,  deprive  the  company  of 
the  legal  right  which  it  clearly  possessed,  of 
rejecting  the  conditions  which  are  for  the  first 
time  exacted.  In  other  words,  by  paying  all 
that  was  exacted  for  such  expired  license  at 
the  time  it  was  granted,  the  state  is  in  no  posi- 
tion, after  such  license  has  expired,  to  claim 
an  implied  obligation  to  pay  an  additional 
sum,  which  the  company  had  the  legal  right 
to  reject  had  it  been  made  when  that  license 
was  issued,  or  at  any  time  during  the  existence 
of  such  license.  These  views  have  some  sup- 
port in  the  construction  which  this  court  baa 
heretofore  given  to  this  and  other  sections  of 
the  statute  applicable.  State  v.  United  Statei 
Mut,  Aeei.  Aseo.  69  Wis.  76.  True,  such  ex- 
action was  not  a  tax,  within  the  meaning  of 
the  provision  of  our  state  Constitution  which 
requires  the  rule  of  taxation  to  be  uniform. 
Nor  was  it  a  direct  tax  in  any  sense,  since  it 
was  not  imposed  specifically  upon  any  particu- 
lar property,  person,  or  corporation.  Pcl'ock 
V.  Farmers  Ijoan  &  T  Co.  157  U.  S.  429,  39 
L.  ed.  759, 158  U.  S.  601,  89  L.  ed.  1108.  But 
it  was,  nevertheless,  an  indirect  tax  in  the 
same  sense  that  an  impost,  duty,  or  excise  is  a 
tax;  and  that  they  are  species  of  taxes  is  ele- 
mentary. 1  Story,  Const.  Law,  §  950;  8taU, 
Sanderson,  v.  Mann,  76  Wis.  475  and  480. 

In  my  judgment,  such  exaction  which  the 
state  might  have  made,  and  which,  if  made, 
the  company  was  at  liberty  to  reject,  but  which 
was  never,  in  fact,  made  and  insisted  upon, 
cannot  properly  be  regarded  as  an  obligation 
implied  by  law  upon  contract  or  otherwise, 
even  if  such  obligation  might  be  implied  from 
the  imposition  of  a  direct  tax.  The  company 
was  only  obliged  to  perform  such  conditions 
as  it  voluntarily  accepted  and  agreed  to  per- 
form; and  the  one  now  sought  to  be  enforced 
is  a  condition  which  it  expressly  repudiated, 
and  never  agreed  to  perform. 

Rehearing  denied  May  8,  1898. 
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1.  Takinir  the  testimonsr  of  the  plaintiff 
at  her  own  house*  to  wbloh  tbe  presldiogr 
Judge  and  tbe  Jurors  ffo  for  that  purpose,  agaiDSt 
tbe  defendant's  objection,  altbouffh  it  cannot  be 
regarded  as  done  In  open  court,  does  not  deprive 
the  court  of  Jurisdiction  or  nullify  tbe  Judgment, 
but  is  at  most  an  irregularity. 

8.  AUowinif  the  plaintiff  in  an  action 
for  personal  injuries  to  exhibit  her 
actual  condition  to  the  Jury  by  lying  on 
a  lounge  with  ber  physician  attenaing  ber  when 
her  testimony  is  taken,  and  allowing  ber  daughter 
to  weep,  are  not  ground  of  reversal. 

8.  The  fact  that  hypothetical  questions 

to  a  physician  are  based  in  part  upon  his  personal 
examination  and  knowledge  does  not  make  them 
objectionable. 
4.  Mistakes  or  errors  of  a  physician  or 
surgeon  who  was  employed  in  the  exercise  of 
ordinary  care  will  not  preclude  the  recovery  of 
all  the  damages  sustained  from  personal  injuries. 

(Bardeen,  J.,  dissents.) 
(June  23, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Rock  County  in 
favor  of  plaintiff  in  an  action  brought  to  re 


cover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  a   defective  sidewalk. 
Affirmed. 
'The  facts  arc  stated  in  the  opinion. 

Messrs.  Horace  A.  McElroy  and  Will* 
iam  Rn^^er  for  appellant. 

Messrs,  Fethers,  JeflHs,  Filleld,  & 
Monat,  for  respondent: 

Tbe  testimony  of  witnesses  too  ill  to  go  to 
tbe  court-bouse  has  been  taken  at  their  homes 
before  the  court  and  jury  in  some  of  the  most 
important  criminal  trials  ever  had  in  the  state. 
It  is  right  in  principle  and  upon  precedent. 

BaUs  V.  SaUnMyt  511;  LeOrnngev.  Ward, 
11  Ohio,  868;  State  v.  Pet/ion,  82  Mo.  App.  522; 
Reed  v.  State,  147  Ind.  41;  Mohon  v.  Bark- 
reader,  18  Kan.  883. 

After  detailing  the  facts  he  has  seen,  a 
medical  witness  may  express  an  opinion  as  to 
what  produced  the  symptoms  he  saw. 

Jones,  Ev.  §  377;  Louisville,  N.  A.  &  G,  R. 
Co.  V.  Wood,  113  Ind.  544. 

Such  statements  may  not  only  rest  upon  his 
own  knowledge  of  the  jmtient's  condition  or 
upon  a  medical  examination  of  him,  which  he 
has  made,  but  upon  a  hypothetical  case  stated 
to  him  in  court. 

Louisville,  N.  A.  d  C.  R.  Co.  v.  Falveif,  104 
Ind.  409. 

The  examination  of  experts  is  not  to  be  lim- 
ited by  narrow  and  stringent  rules. 

Leopold  V.  Van  Kirk,  29  Wis.  649. 

If  the  question  is  defective  or  the  facts  given 


Note.- Falidttv  of  proceedino«  in  the  course  of  a 
trial  outside  of  the  courtroom. 

The  court  is  the  place  in  which  causes  are  to  be 
tried,  and  to  suflTer  them  to  be  tried  elsewhere 
would  destroy  confidence  in  trial  by  Jury.  Hay- 
ward  V.  Knapp,  22  Min.  5.  dictum. 

And  a  constitutional  guaranty  that  every  person 
accused  of  crime  shall  have  a  public  impartial  trial, 
and  that  the  accused  shall  have  the  riirht  to  appear 
and  defend  in  person  and  by  counsel.  Implies  that 
the  trial  shall  be  conducted  in  open  court  and 
under  protection  of  the  court.  O^Brien  v.  People, 
17  Colo.  Ml. 

Nor  is  a  trial  conducted  in  part  away  from  the 
place  appointed  for  tbe  holdingrof  the  court,  in  tbe 
absence  of  the  jud^e  and  of  the  accused,  that  trial 
to  which  every  man  accused  Is  entitled  within  the 
meaniofr  of  the  constitutional  right  {ruaranteed  to 
every  person  charged  with  a  crime  to  be  con  fronted 
with  the  witnesses  against  him.  Foster  v.  State,  70 
Miss.  756. 

And  a  hearing  of  testimony  In  a  prosecution  for 
felony,  by  the  jury  at  a  place  other  than  that  at 
which  the  court  was  beinir  held  and  in  the  at)sence 
of  the  trial  Judge,  constitutes  error  for  which  the 
Judgment  must  be  reversed.  O'Brien  v.  People,  17 
Colo.  561. 

So,  the  trial  of  a  case  cannot  be  removed  from 
tbe  place  appointed  for  tbe  trial  of  oases,  and  be 
allowed  to  proceed  in  the  streets  of  a  city  or  on  a 
line  of  a  railroad  by  the  running  of  trains  for  the 
observation  of  the  jury,  taken  while  in  a  position 
analogous  to  that  of  the  psrson  in  whose  behalf  the 
action  is  brought.  Moore  v.  Chicago,  St.  P.  &  K.  C. 
&.  Co.  flS  Iowa.  484. 

And  it  cannot  be  claimed  in  an  action  against  a 
railroad  company  for  a  personal  injury  that  the 
question  of  the  removal  of  the  Jury  to  the  street  is 
not  involved  in  an  appeal  because  the  court  di- 
rected a  verdict  for  the  defendant  on  the  evidence 
Introduced  by  tbe  plaintiff,  without  any  considera- 
tion of  that  part  of  the  trial  which  occurred  In  the 
41   L.  R.  A. 


streets  where  the  order  directing  the  verdict  was 
authorized.  Moore  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
ge  Iowa,  484. 

And  in  a  county  where  there  is  a  regular  court- 
house provided  an^^used  for  the  holding  of  courts 
the  court  has  no  authority,  unless  by  consent  of  the 
parties,  to  adjourn  to  a  private  house  for  the  pur-, 
pose  of  talcing  the  testimony  of  a  sick  witness  who 
is  unable  to  attend  at  the  court-house,  and  if  done 
the  court  so  sitting  is  without  Jurisdiction  under 
Iowa  Code,  9  173,  providing  that  courts  must  be 
held  at  the  place  provided  by  law,  except  for  the 
determination  of  actions,  special  proceedings,  and 
other  matters  not  requiring  a  Jury,  when  they  may 
by  consent  of  the  parties  therem  be  held  at  some 
other  place.    Funk  v.  Carroll  County,  96  Iowa,  158. 

So,  in  Cooper  v.  American  Central  Tns.  Co.  3  Colo. 
318,  involving  the  validity  of  a  Judgment  rendered 
by  the  Judge  who  tried  the  case  after  the  term  of 
court  at  which  the  trial  was  had,  had  expired.  It 
was  said  that  a  Judgment  is  the  sentence  of  tbe  law 
resulting  from  proceedings  instituted,  and  is  a 
Judicial  act  which  must  be  pronounced  by  the  court 
at  a  time  and  place  appointed  by  law. 

Where  from  special  emergency  steps  are  taken  in 
a  cause  before  a  special  Judge  while  another  cause 
is  on  trial  rendering  it  necessary  to  occupy  a  room 
In  the  court-house  other  than  tbe  court  room,  how. 
ever,  error  is  not  available,  if  it  exists,  when  it  is 
manifest  that  no  substantial  injury  has  been  done. 
Reed  v.  State,  147  Ind.  41. 

And  the  act  of  probate  Justices  in  probating  a 
will  at  a  place  other  than  the  county  seat,  where 
they  were  required  by  law  to  do  all  official  business 
at  the  county  seat.  Is  erroneous  merely,  and  not 
absolutely  void.    Le  Grange  v.  Ward,  11  Ohio,  257. 

And  the  probate  of  a  will  may  be  taken  within 
the  county  at  a  place  other  than  the  county  seat 
by  probate  Justices  whose  Jurisdiction  Is  limited 
only  by  the  county  lines,  and  such  probate  is  evi- 
dence to  establish  the  wUl.  Le  Grange  v.  Ward,  11 
Ohio,  257. 

So,  the  adjournment  of  the  court  in  an  action  on 
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are  DOt  found  by  the  jury,  it  simply  goes  to 
the  weight  of  the  opiDioD  expressed  thereon. 
f^  SmaUey  v.  Aj^ton,  75  Wis.  18. 
IB  The  plaintiff  is  not  held  responsible  for  the 
error  or  mistakes  of  a  physician  or  surgeon  in 
treating  the  iojuiy  received  by  a  defect  in  a 
street,  providing  she  exercises  ordinary  care 
in  securing  the  services  of  such  physician. 

Lyons  V.  IfMe  R  Go,  57  N.  Y.  489;  Tvitle  v. 
Farmington,  5y  N.  H.  13;  Stoter  v.  Blue  Hill, 
51  Me.  489;  BardweU  v.  Jamaica,  15  Vt.  488; 
Collius  V.  ChunHl  Blvffs,  32  Iowa,  8-24,  7  Am. 
Rep.  200;  Mice  v.  Deg  Moines,  40  Iowa,  638; 
Eastman  v.  Sanborn,  8  Allen,  594,  81  Am. 
Dec.  677;  Nagel  v.  Missouri  P.  R.  Co.  75  Mo. 
654,  42  Am.  Rep.  418;  Pullman  Palace  Car  Co. 
V.  Bluhm,  109  111.  20,  50  Am.  Rep.  601;  Reed 
V.  Detroit,  108  Mich.  224. 

Where  personal  injuries  result  proximately 
from  negligence  or  other  tort,  the  wrongdoer 
is  liable  for  the  damages  actually  sustained, 
dtbough  they  are  increased  by  a  tendency  to 
disease  on  the  part  of  the  person  injured. 

McNamara  v.  Clintonxille,  62  Wis.  207,  51 
Am.  Rep.  722. 

As  the  city  had  notice  of  the  former  defec- 
tive condition,  its  obligation  to  repair  con- 
tinued until  the  same  was  put  in  proper  re- 
pair, and  it  must  be  conclusively  presumed 
that  the  city  knew  of  the  detect  in  question, 
and  is  responsible  for  it. 

Woodward  v.  Boscobel,  84  Wis.  226. 

It  was  competent  to  show  that  the  sidewalk 
was  defective  in  the  immediate  vicinity  of  the 
place  of  the  accident  for  a  considerable  time 
previous  thereto. 

Kellogg  v.  Janesville,  34  Minn.  132. 

Ca88oday«  Ch.  J.,  delivAred  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  reason  of  an  al- 


leged defective  sidewalk  on  the  westerly  aide 
of  South  River  street,  in  Janesville,  about  1 
o'clock  in  the  afternoon  of  October  18,  1893. 
Issue  being  joined  and  trial  had,  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff,  and 
assessed  her  damage  at  $5,000.  From  the  judg- 
ment entered  thereon  the  defendant  brin^ 
this  appeal. 

It  appears  from  the  record  that  after  the 
cause  came  on  for  trial,  May  17,  1897,  and  the 
jury  had  been  sworn,  the  plaintiff's  counsel 
stated  to  the  court,  in  substance,  that  the 
plaintiff,  who  resided  near  Evansville,  was  un- 
able to  attend  the  trial  at  the  court  house,  and 
asked  leave  to  take  her  testimony,  and  re- 
quested that  the  presiding  judge  and  the  jury 
be  present  at  her  home  at  the  taking  of  her  tes- 
timony; that  the  defendant  objected  to  such 
request,  and  to  having  any  part  of  the  cause 
tried  away  from  the  court- bouse,  and  then  of- 
fered to  waive  any  objection  as  to  notice,  and 
to  consent  to  take  her  deposition  in  the  ordi- 
nary way,  and  allow  it  to  be  read  on  the  trial. 
The  court,  however,  granted  the  plaintiff's  re- 
quest, to  which  the  defendant  excepted;  and 
thereupon  the  presiding  judge  and  the  jurors 
sworn  in  the  case  were  taken  to  the  plaintiff^s 
home,  near  Evansville,  in  charge  of  the  sheriff*: 
and  the  plaintiff  was  carried  into  their  presence 
upon  a  lounge,  and  was  sworn  and  testified  as 
a  witness  in  her  own  behalf  while  so  lying 
upon  the  lounge,  and  being  administered  to  by 
her  physician.  Error  is  assigned  because  such 
testimony  of  the  plaintiff  was  so  taken  at  her 
home,  in  the  presence  of  the  jurors  and  the 
presiding  judge,  instead  of  being  taken  in  the 
court-house  in  Janesville.  The  statute  pro- 
vides that  *'each  county  shall  at  its  own  ex- 
pense provide  at  the  county  seat,  a  court- 
house .  .  .  and  keep  the  same  in  good  re- 
pair. .  .  Until  such  courthouse  be 
provided  or  when  the  court  house  shall  from 


ED  account  by  the  prestdinfir  Jud^e  to  the  house  of 
an  aeelstant  Judire  who  was  ill  and  unable  to  leave 
bis  residence  which  was  situated  in  the  same  village 
with  the  court-house,  and  the  rendition  of  Judgr- 
ment  at  that  place,  are  within  the  power  of  the 
court  under  Vt.  Comp.  Stat.  chap.  4(t,  §  5,  providioflr 
that  the  county  court  for  that  county  shall  be  held 
in  such  village,  and  Vt.  Kev.  Laws,  fi  804,  providing 
that  the  supreme  and  county  courts  when  the  state 
of  business  requires  it  may  adjourn  their  respective 
courts  within  thecounty  in  which  they  are  usually 
held  to  any  day  previous  to  the  next  stated  term. 
Bates  V.  Sabin,  64  Vt.  611. 

And  the  proceedings  of  the  court  in  an  action  in 
which  the  judge  directed  the  jury,  offloere,  parties, 
and  witnesses  to  repair  to  a  neIght)oring  law  office 
while  arguments  in  a  preceding  trial  were  being 
made,  where  such  judge  called  and  swore  the  Jury 
and  swore  the  witnesses  and  heard  the  testimony 
and  received  the  verdict  and  discharRed  the  jury 
and  delivered  the  proceedings  to  the  clerk,  after 
which  he  returned  to  the  bench  and  conducted  the 
,.  business  of  the  court  as  usual,  though  irregular,  do 
not  render  the  judgment  therein  void,  or  authorize 
its  reversal,  when  the  complaining  party  took  part 
in  all  the  proceedings,  and  there  was  nothing  to 
show  that  he  did  not  have  a  fair  trial,  or  that  a 
different  judgment  should  have  been  rendered. 
Mohon  V.  Harkreader,  18  Kan.  383. 

When  a  case  is  Anally  submitted  to  the  Jury,  and 
they  retire  for  delit)eration,  the  place  of  trial  is  un- 
changed, and  there  is  simply  a  temporary  removal 
of  the  jury,  whether  they  retire  to  the  next  room 
41  L.  R.  A, 


or  are  taken  to  a  building  raatiy  blocksaway.  State 
V.  Adams.  SO  Kan.  811,  dictwn. 

And  the  sentencing  of  a  person  tried  and  ood* 
victed  on  a  criminal  accusation  is  not  a  part  of  the 
trial  so  as  to  invalidate  the  action  of  the  court  in 
pronouncing  the  sentence  in  a  room  other  than  tbe 
usual  public  court  room  within  the  meaning  off  13 
of  the  Indiana  Bill  of  Rights,  which  secures  to  an 
accused  the  right  of  a  public  trial.  Reed  v.  State, 
147  Ind.  41. 

It  is  to  be  observed,  with  reference  to  the  cases 
above  set  forth  which  appear  to  conflict  with  tbe 
doctrine  of  tbe  principal  case,  that  the  constitu- 
tional provisions  held  to  be  violated  by  a  trial  held 
in  part  away  from  tbe  place  appointed  for  the  hold- 
ing of  the  court  apply  to  criminal  cases  only,  aixl 
in  each  case  the  absence  of  the  judge  was  also  ao 
element  of  the  decision:  and  that  in  Moore  v.  Chi. 
cago,  S)t.  P.  &  K.  C.  II.  Co.  08  Iowa,  484.  suprtz,  whidi 
was  a  view  case,  the  point  of  the  controversy  ra 
the  propriety  of  permittine  experiments  before  tbe 
jury  on  a  view.and  that  in  Funk  v.  Carroll  Coooty, 
96  Iowa,  158,  supra,  the  decision  turned  upon  tbe 
construction  of  the  language  of  a  particular  stat* 
ute,  and  that  In  Cooper  v.  American  Oentral  Ins* 
Co.  3  Colo.  818,  tupra^  the  question  was  with  rela- 
tion to  the  time  of  the  rendition  of  the  judgment,- 
the  rendition  after  the  term  of  oourr,~rather  than 
with  relation  to  the  place  of  its  renditiOD. 

As  to  views  by  the  jury  regarded  in  some  courts 
as  proceedings  in  the  cause,  see  nou  to  People  v. 
Thorn,  -  L.  R.  A.  — .  P.  H.  R 
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any  cause  become  unsafe,  iDconTeDient,  or  un- 
fit for  holding  court,  the  county  bodrd  shall 
appoint  some  other  convenient  building  at  the 
county  seat,  for  that  purpose  temporarily;  and 
such  building  shall  then  be  deemed  the  court- 
house for   the  time  being  for   all  purposes." 
Sanb.  &  B.  Anno.  Stat.  ^  656.     The  statute 
also    provides   that   * 'whenever   it   shall    be 
deemed  unsafe  or    inexpedient  by  reason  of 
[certain  calamities,  therein  mentioned],  to  hold 
any  court  at  the  time  and   place  appointed 
therefor,  the  justices  or  judges  of  the  court 
may,  [by  an  order  in   writing),  appoint  any 
other  place  within  the  same  county,  and  any 
other    time    for   holding  the  same;   and  the 
said  adjourned  session  shall  be  taken  as  part 
and  continuance  of  said  term,  and  all  proceed- 
ings in  the  said  court  may  be  continued  at  said 
adjourned  times  and  places  and  be  of  i  he  same 
force  and  effect  as  if  said  court  had  continued 
its  sessions  at  the  place  it  was  holden  before 
such  adjournment."    Id.  §  2574.     This  court 
has  held  "that  a  county  can  only  have  one 
county  seat,  and  that  the  court  house  must  be 
at  the  county  scat,  except  in  the  special  cases 
prescribed,  when  from  necessity  courts  may 
be  temporarily  held  elsewhere."   Pepin  County 
V.  Prindle,  61  Wis.  307.     To  the  same  effect, 
White  Oountp  Comrs.  v.  Owin,  136  Ind.  562, 
22  L.  R.  A.  402.     It  will  be  observed  that  our 
statute  does  not  expressly  require  the  circuit 
court  to  be  held  at  the  county  seat,  as  in  some 
of    the  slates    {Funk  v.   Carroll    County,  96 
Iowa,  15«).  nor    as    required  of    the  county 
courts  in  this  state  (Rev.  Stat.  §  2440).    Never- 
theless it  would  certainly  be  error  to  hold  a 
circuit  court  at  a  pbice  other  than  the  county 
seat,  except  in  cases    prescribed    by  statute. 
We  cannot  reeard  the  proceeding  at  the  home 
of  the  plaintiff  as  bein^r  taken  in  open  court, 
although  it  must  be  regarded  as  a  proceeding 
in    the    action.     The  important    question    is 
whether  the  irregularity  in  the  manner  of  tak- 
ing the  plaintiff's  testimony  was  such  as  should 
work  a  reversal.     There  is  no  pretense  that 
she  was  not  regularly  sworn  l>efore  giving  her 
testimony,  nor  that  any  of  the  jurors  or  the 
presiding  judge  was  absent  during  any  portion 
of  the  time  her  testimony  was  being  taken,  nor 
that  the  defendant's  counsel  did  not  have  and 
exercise  tbc  full  opportunity  to  cross  examine 
her  at  length.    The  proceeding  was  somewhat 
similar  to  a  view  of  "the  premises  or  place  in 
question,  or  any  property,  matter,  or  thing,  re- 
lating to  the  controversy  between  the  parties," 
by  the  presiding  judge  and  jury,  which  a  trial 
court,  in  a  proper  case,  is  expressly  authorized 
by  statute  toorder.     Rev.  8tat.  fcS  2852.     While 
we  may  not  be  willing  to  go  to  the  extent  of 
some  courts  in  upholding  trials  and  adjudica- 
tions had  outside  of  the  court  house,  yet  the 
authorities  are  ample  to  support  the  proposi- 
tion that  the  taking  of  the  plaintiff's  testimony 
in  the  manner  indicated  did  not  deprive  the 
court  of  jurisdiction,  nor  nullify  the  judgment, 
but  was  at  most  an  irregularity.     r.e  Grange 
V.  ^ard,  11  Ohio.  257;  Afohon  v.  Horkreader, 
18   Kan.  888;   State  v.    Peyton,  82  Mo.  A  pp. 
522:    Bates    v.  Sahin,  64    Vt.    511;    Refd    v. 
8tate,  147    Ind.    41.    Being  a    mere    irregu- 
larity,   the    question     recurs    whether    it    is 
such    an   error  as  should    work  a  reversal. 
The    statute    expressly    requires    this    court 
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to  disregard  any  error  in  the  proceedings 
which  does  not  affect  the  substantial  rights  of 
the  adverse  party,  and  declares  that  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
such  error.  Rev.  Stat.  ^  2829.  This  court 
has  applied  that  statute  in  cases  too  numerous 
to  mention.  In  our  judgment,  the  substantial 
rifirhts  of  the  defendant  were  not  prejudiced  or 
affected  by  the  taking  of  the  plaintiff's  testi- 
mony in  the  manner  indicated.  The  theory  of 
counsel  seems  to  be  that  the  plaintiff's  appear- 
ance upon  the  lounge,  with  her  attending 
physician,  may  have  created  sympathy  on  the 
part  of  the  jury;  but  that  is  just  as  likely  to 
occur  in  any  case  where  the  injured  party  ap- 
pears in  court  as  a  witness  upon  the  trial.  If 
the  condition  and  appearances  of  such  party  are 
genuine,  then  there  is  no  good  reason  for  con- 
cealing them.  If,  on  the  contrary,  they  are 
feigned,  then  the  jury  are  quite  likely  to  de- 
tect the  pretension;  and  so  the  influence  is 
liable  to  operate  against  the  party,  as  well 
as  in  his  favor,  according  to  the  farts.  We 
must  hold  that  the  taking  of  the  plaintiff's  testi- 
mony in  the  manner  indicated,  although  ir- 
regular, is  not  reversible  error.  We  perceive 
no  error  in  allowing  the  plaintiff  to  exhibit 
her  actual  condition  to  the  jury,  nor  in  al- 
lowing her  daughter  to  weep. 

Error  is  assigned  by  rea.son  of  exceptions 
taken  to  certain  hypothetical  questions  put  to 
the  physicians.  These  questions  are  lengthy. 
It  is  enough  to  say  that  they  appear  to  contain 
nothing  but  what  is  supported  by  evidence. 
Upon  objection  being  made,  counsel  were  in- 
formed that  if  there  was  anything  as  to  the 
plaintiff's  condition  not  embraced  in  the  ques- 
tion and  the  defendant's  counsel  would  point 
it  out,  then  it  might  be  added,  but  nothing  ad- 
ditional was  suggested.  The  criticism  that 
the  question  was  indefinite,  is  without  founda- 
tion. The  mere  fact  that  the  questions  were 
in  part  based  upon  the  personal  examination 
and  knowledge  of  such  physicians  did  not 
make  them  objectionable.  1' he  rules  of  law 
applicable  to  such  questions  have  frequently 
been  stated  by  this  court  in  cases  cited  by 
the  respective  counsel,  and  need  not  be  restated 
here.  Quinn  v.  Iligqine,  68  Wis.  664.  58  Am. 
Rep.  805;  Kreuziger  v.  Chicago  d  N.  W.  R, 
Co.  78  Wis.  158;  Smalley  v.  Appleton,  75  Wis. 
18;  Vo^urg  v.  Putney,  80  Wis.  523.  14  L.  R. 
A.  228;  ZotdosJce  v.  State,  82  Wis.  580;  Louis- 
ville.  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind.  544; 
Lovisvilfe,  N.  A.  dt  C,  R.  Co.  v.  Falvey,  104 
Ind.  409. 

Error  is  assirned  because  the  court  charged 
the  jury  that  *'tbe  plaintiff  is  not  held  respon- 
sible for  the  errors  or  mistakes  of  a  physician 
or  surgeon  in  treating  an  injury  received  by  a 
defect  in  the  street  or  sidewalk,  providing  she 
exercises  ordinary  care  in  procuring  the  servi- 
ces of  such  physician.  Where  one  is  injured 
by  the  negligence  of  another,  or  by  negligence 
of  a  town  or  city,  if  her  damages  have  not 
been  increased  by  her  own  subsequent  want 
of  ordinary  care  she  will  be  entitled  to  recover 
in  consequence  of  the  wrong  done,  and  the 
full  extent  of  damage,  although  the  physician 
that  she  employed  omitted  to  employ  the 
remedies  most  approved  in  similar  cases,  and 
I  by  reason  thereof  the  damage  to  the  injured 
I  party  was   not    diminished    as    much    as    it 
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•tberwise  should  have  been.  Such  charge 
is  certainly  supported  by  authority  as  well 
as  reason.  Loener  v.  Humphrey,  41  Ohio 
St.  378;  LoyisviUe,  N.  A,  d  0.  R.  Co, 
V.  Falvey,  104  Ind.  411,  424;  Reed  v.  De- 
troit, 108  Mich.  224;  Pullman  Palace  Car  Co. 
V.  Bluhm,  109  111.  20,  50  Am.  Rep.  601;  Riee 
V.  Dea  Moines,  40  Iowa,  688;  Stoter  v.  BlxiehUl, 
51  Me.  439;  TuttU  v.  Fanrdngton,  58  N.  H.  18; 
Boynion  v.  Somersworth.  58  N.  H.  821;  Lyons 
V.  Erie  R,  Co,  57  N.  Y.  489;  Bardwell  v.  Jo- 
ff?iak;a,  15  Vt.  438. 

The  wrongdoer  may  well  anticipate  that  the 
person  iniured  will  employ  a  physician  or  sur- 
geon, and  in  doing  so  will  exercise  ordinary 
care  in  making  the  selection:  but,  where  that  is 
done,  such  person  cannot  be  expected  to  assume 
the  responsibility  of  the  very  highest  degree  of 
skill.  This  court  has  gone  so  far  as  to  hold 
that,  "where  personal  injuries  result  proxi- 
mately from  negligence  or  other  tort,  the 
wrongdoer  is  liable  for  the  damages  actually 
sustained,  although  they  are  increased  by  a 
tendency  to  disease  on  the  part  of  the  person 
injured."  MeNamara  v.  CUntonville,  62  Wis. 
207,  51  Am.  Rep.  722. 

This  disposes  of  the  principal  errors  as- 
signed. Others  are  mentioned,  but  they  are 
not  such  as  require  particular  consideration. 
Thev  must  be  regarded  as  overruled.  Cer- 
tainly there  is  evidence  sufficient  to  sustain  the 
verdict. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Barde^n,  J.,  dissenting  (filed  July  7, 
1898): 

The  record  in  this  case  shows  that,  after  the 
trial  had  commenced,  at  the  request  of  plain- 
tiff's counsel,  the  judge,  the  attorneys  on  both 
sides,  the  reporter*  together  with  the  jury  and 
the  sheriff,  left  the  court-house,  in  the  city  of 
Janesville,  and  proceeded  to  Evansville,  some 
15  miles  away,  and  continued  court  proceed- 
ings at  the  home  of  the  plaintiff,  by  taking  her 
testimony  in  the  same  manner  as  though  pres- 
ent in  court.  This  was  done  against  the  pro- 
test of  defendant's  counsel,  and  in  the  face  of 
an  offer  by  them  to  go  and  take  the  deposition, 
waiving  any  objection  to  its  use  at  the  trial. 
The  majority  opinion  vittually  concedes  that 
court  proceedings  can  only  be  lawfully  had  at 
the  place  duly  appointed  for  holding  such 
court.  While  there  is  no  express  statutory 
provision  saying  that  the  courts  shall  be  heid 
at  the  county  seat,  the  fact  that  they  have  been 
so  held  since  the  state  was  organized,  and  the 
further  fact  that  authority  is  given  by  law  to 
the  judge  to  appoint  some  other  place  to  hold 


court  than  the  place  usuallv  designated  there- 
for, implies  that  it  cannot  be  changed  except 
for  the  causes  stated  in  the  statute.  Rev.  Stat. 
§  2574.  The  implication  thus  arising  is  as  p#- 
tent  and  binding  as  though  there  had  been  an 
express  prohibition  in  the  statute  against  the 
itineracy  of  the  court.  The  mischiefs  that 
might  arise  from  permitting  a  court  to  assume 
a  vagrant  character,  and  to  travel  from  place 
to  place,  are  so  manifold  that  it  requires  no  ar- 
gument for  their  demonstration.  It  needs  but 
the  suggestion  of  the  fact  to  bring  to  the  mind 
a  panorama  of  trouble  that  might  follow,  fatal 
alike  to  the  rights  of  [Nirties  and  to  the  dignity 
of  the  court.  "  80  far  as  I  can  discover,  couns 
have  uniformly  held  that  the  acts  and  proceed- 
ings of  a  court  outside  of  the  place  appointed 
by  law  for  holding  the  same  are  void.  The 
law  is  so  stated  in  White  Countp  Comrs.  v. 
Owin,  186  Ind.  562,  22  L.  R.  A.  402,  and  this 
conclusion  is  in  harmony  with  good  sense  and 
sound  reason.  See  aho  Williams  v.  Reutsel,  60 
Ark.  155;  Funk  v.  Carroll  County,  96  Iowa, 
158.  I  desire  to  emphasize  the  fact  that  such 
proceedings  are  void,  as  distinguished  from 
irregularities,  because,  as  I  view  it,  this  court 
has  mistakenly  treated  the  procedure  of  the 
trial  court  in  this  case  as  a  mere  irregularity. 
The  theory  upon  which  this  branch  of  the  case 
was  disposed  of  is  that  the  proceeding  of  the 
trial  court  amounted  simply  to  the  taking  of 
the  deposition  of  plaintiff,— an  irregularity  or 
error  in  discretion,  cured  by  (he  beneficent 
provisions  of  §  2829,  Rev.  Stat.  This  conclu- 
sion is  not  in  harmony  with  the  record.  The 
testimony  of  plaintiff  was  taken  the  same  as  if 
she  were  in  open  court,  at  the  proper  place, 
but  in  fact  at  a  farm  house  more  ihan  15  miles 
distant  from  the  county  seat.  There  is  no  pre- 
tense of  its  having  been  offered  as  a  deposition. 
The  proceeding  was  nothing,  if  not  a  proceed- 
ing in  court.  If  a  deposition,  it  was  contrary 
to  every  rule  of  procedure,  and  inadmissible 
against  defendant's  objection.  It  was  a  pro- 
ceeding contrary  to  every  rule  of  correct  prac- 
tice, prejudicial  to  defendant's  rights,  and  de- 
rogatory to  the  dignity  of  the  court.  It  was  a 
complete  departure  from  the  ordinary  course 
of  legal  procedure,  and  without  right  or  au- 
thority. If  the  proceeding  was  void,  it  cannot 
be  cured  by  resort  to  the  statute.  It  tinctured 
the  whole  case  with  error  so  plain  and  palpa- 
ble as  to  render  the  judgment  utterly  void. 
Because  of  its  fiagrancy,  and  lest  it  become  a 
precedent  for  future  departures  from  correct 
practice  by  trial  courts,  I  desire  to  here  enter 
my  protest  against  glossing  it  over  or  excusing 
it  as  an  irregularity. 


VERMONT    SUPREME    COURT. 


Andrew  AITKEN 

V. 

Village  of  WELLS  RIVER. 

( Vt. ) 

1.  The  destroetion  of  a  mill  and  a  mill- 


dam  by  Tillagre  trustees  in  time  or  danger 
to  prevent  damage  to  a  high«rav  And  other  prop 
erty,eveD  if  tbey  act  with  authority,  is  not  h  tak- 
ing of  property  for  a  public  use  tn  the  ezerdae  of 
emtoent  doroaia,  but  rather  an  exercise  of  the 
police  power  of  the  state. 
8.   A  Tillage  is  not  liable  for  the  acta  of 


Note.— As  to  the  riitht  of  compensation  for  i  nah  v.  Mulligan  (Ga.)  88  L.  R.  A.  803;  Chicago  v. 
property  destroyed  as  a  nuisance,  see  note  to  Or-  Union  Stock  Tarda  ft  Transit  Co.  (III.)  35  L  R.  A. 
lando  T.  Pragg  rFla.)  10  L.  U.  A.  196;  also  Savan<  ■  281;  and  Wallace  v.  Richmond  (Va.)  86  L.  R.  A.  654. 
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itstrastees  in  deetroyinir  property  to  avert  an 
imminent  public  injury,  as  tbey  are  not  its  serv- 
ants or  agents  within  the  principle  of  respondeat 
superior. 

(March  3, 1808.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Orange  County  Court  made  during  the 
trial  of  an  action  brought  to  recover  for  the  de- 
struction by  defendants  trustees  of  plaintiff's 
property  to  prevent  injury  to  a  highway  which 
resulted  in  a  verdict  in  defendant's  favor.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Watson,  for  plaintiff: 

The  trustees  being  public  officers,  the  pre- 
sumption of  law  is  that  they  acted  in  the  prem- 
ises in  good  faith;  and  if  said  property  could 
have  been  taken  by  them  under  ibe  right  of 
eminent  domain,  for  public  use,  it  follows  that 
they  were  acting  within  the  scope  of  their  au- 
thority. But,  if  this  was  a  taking  of  private 
property  for  public  use,  within  the  meaning 
of  the  law,  the  plaintiff  was  entitled  to  com- 
pensation therefor  from  the  defendant,  and  to 
thus  take  his  property  without  such  compensa- 
tion renders  the  defendant  liable  in  this  action. 

2  Dill.  Mun.  Corp.  3d  ed.  §  618;  Alien  v. 
Decatur,  28  111.  832,  76  Am.  Dec.  692;  Whip 
pie  V.  Fair  Haven,  68  Vt.  221;  Ashley  v.  Port 
Huron,  36  Mich.  296.  24  Am.  Rep.  552;  Eaton 
v.  Boston,  a  d  M.  R.  Co,  51  N.  H.  504. 
12  Am.  Rep.  179;  Winn  v.  Rutland,  52  Vt. 
494;  Pumpellyy.  Green  Bay  dt  M.  Canal  Co.  18 
Wall.  166,  20  L.  ed.  557;  Vanderlip  v.  Grand 
Rapids,  73  Mich.  522,  3  L.  R.  A.  247,  16  Am. 
St.  Rep.  597,  and  note;  Sheehy  v.  Kansas  City 
Cable  R.  Co.  94  Mo.  574,  4  Am.  St.  Rep.  896, 
and  note;  Nevins  v.  Peoria,  U  111.  502,  89  Am. 
Dec.  392;   Ward  v.  Peek,  49  N.  J.  L  42. 

The  act  being  done  by  direction  of  the  trus- 
tees of  defendant,  acting  in  good  faith,  the  de- 
fendant is  liable. 

Hawks  V.  Charlemant,  107  Mass.  417;  Hil- 
dreth  v.  Lowell,  11  Gray,  349;  Platter  v.  Sey- 
mour, 86  Ind.  323;  Conniffv.  San  Francisco,  67 
Cal.  45;  Waldron  v.  Haverhill,  143  Mass.  582; 
Thayer  v.  Boston,  19  Pick.  511.  81  Am.  Dec. 
157;  Fort  Wayne  v.  Hamilton,  132  lud.  487. 

If  it  was  an  interference  with  the  flow  of  a 
natural  stream  of  water  whereby  plaintiff  was 
injured,  defendant  is  liable. 

Lewis.  Em.  Dom.  g§  61.  66,  104. 

The  trustees  are  made  the  servants  or  agents 
of  the  corporation  for  the  purposes  named. 
The  corporation  thereby  undertakes  to  per- 
form those  duties  by  means  of  its  agents  or 
servants  whom  it  can  direct,  and  not  because 
imposed  upon  it  by  law. 

Under  such  circumstances,  a  municipal  cor- 
poration is  responsible  for  a  tort  committed  by 
such  agents. 

Deane  v.  Randolph,  182  Masfs.  475;  Hawks  v. 
Charlemont,  107  Mass.  414;  Sullivan  v.  Hol- 
yoke,  185  Mass.  273. 

Messrs.  Smith  ft  Sloane.  for  defendant: 

The  trustees  were  nut  acting,  and  could  not 
act,  as  the  servants  of  the  village,  which  is  a 
municipal  corporation. 

Clark  V.  Easton,  146  Mass.  43. 

The  action  of  the  trustees,  if  necessary  to 
prevent  the  destruction  of  other  propertv,  was 
Justifiable  on  precisely  the  same  principle  that 
41  L.  R.  A. 


a  building  is  razed  to  prevent  the  spread  of  a 
conflagration. 

In  such  cases,  in  the  absence  of  a  statute 
giving  compensation,  there  is  no  redress  against 
anyone,  for  salv^  populi  suprema  est  lex. 

See  2  Dill.  Mun.  Corp.  4th  ed.  §  955,  and 
note  1;  Bowditch  v.  Boston,  101  U.  S.  16,  25  L. 
ed.  980,  and  note;  American  Print  Works  v. 
Lawrence,  23  N.  J.  L.  590,  57  Am.  Dec.  420. 

The  trustees  were  either  acting  as  public  of- 
ficers in  the  discharge  of  a  public  duty,  or  else 
tbey  were  acting  as  private  individuals,  and,  in 
either  event,  tbey  were  not  acting  as  servants 
of  the  village,  therefore  the  doctrine  of  re- 
spondeat superior  has  no  application. 

2  Dill.  Mun.  Corp.  §§  974-979;  Welsh  v.  Rut- 
land. 56  Vt.  228.  48  Am.  Rep.  762;  Welter  v. 
Burlington,  60  Vt.  28. 

The  corporation  cannot  be  made  liable  for 
the  malfeasance  of  such  officers,  outside  the 
scope  of  the  power  conferred  by  the  charter. 

2  Dill.  Mun.  Corp.  §  970,  and  note  3;  Cava- 
nagh  v.  Boston,  139  Mass.  426,  52  Am.  Rep. 
716. 

There  is  no  power  given  in  the  charter  to 
either  the  corporation  or  its  trustees  to  destroy 
property  in  a  case  like  the  present  one,  therefore 
such  an  attempted  exercise  of  power  would  be 
wholly  ultra  vires;  but  if  it  should  be  held 
that  the  corporation  is  given  implied  power  to 
destroy  property  in  order  to  protect  highway  s. 
the  legislature  did  not  provide  for  compensa- 
tion for  such  destruction,  and  in  the  absence 
of  a  statute  there  is  no  liability  of  the  corpor- 
ation, for  this  was  not  a  mere  ministerial  act. 
but  the  performance  of  a  public  duty,  if  it 
was  a  dutv  at  all. 

McCarthy  v.  Boston,  135  Mass.  197;  7  Am. 
&  Eng.  £nc.  Law,  p.  999.  and  note;  Field  v. 
De»  Moines,  89  Iowa,  575.  18  Am,  Rep.  46;  2 
Dill.  Mun.  Corp.  §g  956,  957;  Tiedeman,  Mun. 
Corp.  §  388;  Clark  v.  Boston,  146  Mass.  43; 
Russell  V.  New  York,  2  Denio.  461:  HiU  v. 
Boston,  122  Mass.  344,  23  Am.  Kep.  332. 

Such  destruction  is  not  a  taking  of  private 
property  for  public  use  for  which  compensa- 
tion must  be  made. 

Tiedeman,  Mun.  Corp.  §  885;  American 
Print  Works  v.  Lawrence,  23  N.  J.  L.  590,  57 
Am.  Dec.  420. 

Rowell,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  is  an  incorporated  village, 
and  constitutes  a  highway  district  of  the  town. 
All  the  hi&hway  taxes  assessed  by  the  select- 
men on  the  polls  and  ratable  estate  of  the 
village  are  collected  like  other  village  taxes, 
and  two  thirds  thereof  paid  to  the  village 
treasurer;  and  the  trustees  of  the  village  are  to 
expend  the  same  in  building  and  maintaining 
highways  and  bridges,  and  they  are  authorized 
to  lay  out,  alter,  maintain,  and  discontinue 
highways,  and  to  appraise  and  settle  the  dam- 
ages therefor;  and  the  village  can  lay  a  tax  for 
any  of  those  purposes.  The  by-laws  of  the 
village  authorize  the  trustees  to  draw  orders 
on  the  village  treasurer  for  the  payment  of  any 
sums  assessed  as  damages  for  land  or  other 
property  taken  or  improved  for  a  highway  or 
other  public  use,  and  provide  that  the  trustees 
may  remove  nuisances,  and  direct  the  cleaning, 
repairing,  and  improvement  of   streets,  com- 
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moDS,  lanes,  walks,  and  bridges.  The  charter 
authorizes  the  village  to  make  by  laws  for  pro- 
tecting its  highways  from  injury,  but  it  does 
not  appear  that  any  have  been  made.  Before 
and  at  the  time  in  question  the  plaintiff  owned 
a  mill  in  said  village,  and  a  dam  across  Wells 
river;  and  on  the  mill  side  of  the  river  was  a 
highway,  also  in  the  village.  At  said  time,  be- 
cause of  rains  or  otherwise,  the  water  of  the 
river  was  very  high,  and  carried  away  part  of 
plaintiff's  dam,  and  cut  a  channel  around  the 
mill,  and  between  it  and  the  highway,  which 
was  badly  washing  out;  and  to  change  the  cur- 
rent away  from  the  highway,  to  prevent 
further  damage  to  it  and  to  other  property,  the 
trustees  burned  the  mill  and  ita  contents,  and 
blew  up  and  destroyed  the  dam;  and  the  ques- 
tion is  whether  the  village  is  liable  for  their 
action. 

The  plaintiff  contends  that  this  was  a  taking 
of  his  property  for  public  use  by  an  exercise  of 
the  right  of  eminent  domain;  that  the  trustees 
had  a  right,  in  the  circumstances,  to  take  it  as 
they  did,  and  therein  were  acting  within  the 
scope  of  their  authority;  that  therefore  he  is 
entitled,  under  the  Constitution,  to  compensa- 
tion from  the  village,  and.  as  the  taking  was 
without  compensation,  that  the  village  is  liable 
in  this  action.  But  this  proposition  cannot  be 
maintained,  for  this  was  not  a  taking  of  the 
plaintiff's  property  for  a  public  use,  in  the 
sense  contended  for,  but  a  destruction  of  it  to 
avert  an  imminent  public  injury,  which  is  a 
different  thin^  from  taking  bv  the  right  of 
eminent  domain,  and  in  no  legal  sense  an  exer- 
cise of  that  right,  but  stands  on  entirely  dif- 
ferent ground,  namely,  on  the  ground  of 
necessity,  or.  more  properly  speaking,  on  the 
ground  of  the  police  power  of  the  state,whereas 
the  right  of  eminent  domain  stands  on  consti- 
tutional grounds.  In  Field  v.  Dea  Moines,  39 
Iowa,  575,  18  Am.  Rep.  46,  it  is  said  that  the 
great  weight  of  judicial  authority,  holds  that 
the  destruction  of  property  under  authority 
conferred  by  law  upon  officers  of  municipal 
corporations  is  not  an  exercise  of  the  right  of 
eminent  domain,  but  a  regulation  of  the  right 
that  individuals  have  to  destroy  private  prop- 
erty, in  cases  of  inevitable  necessity .  to  prevent 
the  spreading  of  fire,  or  other  great  calamity. 
In  Keller  v.  Corpvs  Christie  50  Tex.  614,  82 
Am.  Rep.  618,  the  distinction  between  an  ex- 
ercise of  the  right  of  eminent  domain  and  a 
police  regulation  to  meet  ^n  impending  peril 
by  the  destruction  of  properly  is  sharply 
drawn.  It  is  said  that  one  can  wait  the 
forms  and  delay  of  the  law,  but  that  the  other 
is  governed  by  necessity, which  knows  no  law; 
and  reference  is  made  to  the  unwise  delay  of 
the  lord  mavor  of  London  to  destroy  some 
wooden  buildings,  which  caused  half  that  city 
to  be  burned  in  the  great  conflsgration  of  1666. 
In  RvBsdl  V.  New  York,  2  Denio,  461, — a  case 
that  grew  out  of  the  great  fire  of  1^35, — it  is 
said  that  authority  conferred  by  statute  upon 
the  mayor  to  order  the  destruction  of  buildings 
to    prevent  the    spreading  of  a  lire  is  not  a 

?irant  of  a  right  of  eminent  domain,  and  there- 
ore  not  within  the  constitutional  provision  re- 
quirinir  compensation  for  property  taken  for 
public  use,  but  that  it  is  a  regulation  of  the 
right  that  individuals  possess  to  destroy  private 
property  to  avert  a  public  calamity.  But  in 
41  L.  R.  A. 


RaU  V.  Lawrence,  21 N.  J.  L.  714,  47  Am.  Dec 
190,  a  case  growing  out  of  the  same  fire,— the 
court  of  errors  and  appeals  of  New  Jersey 
held  that  said  statute  granted  power  not  before 
existing,  and  that,  therefore,  it  was  the  grant 
of  a  right  of  eminent  domain.  That  case  was 
again  before  the  court,  with  the  American 
Print  Works  SLghiusi  the  same  defendant,  in  28 
N.  J.  L.  690,  57  Am.  Dec.  420;  when  the  dis- 
tinction above  stated  was  clearly  made.  The 
distinction  is  well  stated  by  Senator  Verplanck 
in  Stone  v.  New  York,  25  Wend. 157, 173,which 
also  grew  out  of  that  fire.  See  also  Randolph, 
Em.  Dom.  g§  8,  9;  1  Dill.  Mun.  Corp.  4th  ed. 
§  141.  The  plaintiff  cites  Bia/top  v.  Afacon,  7 
Ga.  200,  in  which  it  was  held  that  the  owners 
of  property  destroyed  to  stay  a  conflagration 
were  entitled,  under  the  Constitution,  to  com- 
pensation, and  that  the  city  was  liable  on  the 
ground  of  an  implied  assumpsit,  for  which 
proposition  Neio  York  v.  Lord,  17  Wend.  285, 
and  18  Wend.  126,  is  referred  to  as  authority. 
But  in  that  case  liability  was  imposed  bj  stat- 
ute, without  which  it  was  expresslv  said  that 
no  liability  would  exist.  It  is  said  in  FiM.  v. 
Dea  Moines,  above  cited,  that  Bit^/iop  v.  Macon, 
stands  alone,  and  that,  in  the  language  of  the 
supreme  court  of  California  in  Dunbar  v.  7'Ae 
Alcaide  d  Ayuntamiento,  1  Cal.  358,  without 
some  charter  or  other  statutory  enactment  im- 
posing liability  the  decision  cannot  be  sus- 
tained. It  is  decisive  of  this  question  that  if 
the  act  t^om plained  of  can  be  justitied  on  the 
ground  of  public  necessity,  as  it  must  be  if 
justified  at  all,  the  plaintiff's  loss  is  a  damage 
without  legal  injury. 

The  plaintiff  further  contends  that  the  by- 
law that  authorizes  the  trustees  to  remove 
nuisances,  and  to  direct  the  cleaning,  repairing, 
and  improvement  of  streets,  commons,  lanes, 
walks,  and  bridges,  makes  them. the  servants 
and  agents  of  the  village,  and  that  thereby  the 
village  undertakes  to  perform  those  duties  by 
its  servants  and  agents  whom  it  mav  control, 
and  not  because  the  duty  is  impo.sed  upon  it 
by  law,  and  that,  therefore,  the  village  is  liable 
on  the  principle  of  respondeat  svp^ior.  But 
this  contention  cannot  be  maintained.  There  is 
no  statute,  nor  provision  in  its  charter,  nor 
by-law,  that  makes  the  village  liable;  and  as- 
suming, without  deciding,  that  the  bylaw  re- 
ferred to  authorized  the  act  complaineci  of,  and 
that  the  village  had  power  to  authorize  it,  yet 
the  by  law  did  not  make  the  trustees  the  serv- 
ants and  agents  of  the  village  so  that  the  prin- 
ciple of  respondeat  superior  applies.  The 
city  council  of  Charleston,  South  Carolina, 
acting  under  the  general  municipal  powers 
of  the  city,  without  any  statute  creating  liar 
bility.  adopted  an  ordinance  authorizing  the 
intendant,  among  other  officers,  in  time  of 
fire,  to  demolish  such  buildings  as  might  be 
judged  necessary  by  him  to  prevent  the  further 
spread  of  a  fire;  thereby  investing  this  oflScer 
with  power  to  judge  whether  the  necessity  ex- 
isted. A  fire  being  in  progress,  the  plaintiff's 
house  was  blown  up  by  order  of  the  intendant, 
and  the  fire  was  subsequently  extinguished  be- 
fore it  reached  his  premises.  He  brought  an 
action  of  trespass  against  the  city;  claiming 
that  the  property  was  destroyed  without  neces- 
sity, and  that  the  ordinance  authorizing  the 
intendant  to  destroy  the  property  forthe  oene- 
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flt  of  the  city  was  sufficient  to  charge  the  city 
Id  case  he  proved  that  the  destniction  was 
unnecessaiy,  and  that  the  intendant  had  abused 
his  discretion.  But  the  court  gave  judgment 
a|;ain8t  the  plaintifF  on  the  ground  that  the 
city,  being  a  municipal  corporation,  was  not 
liable  to  an  action,  unless  given  by  statute. 
White  V.  Charleston,  2  Hill,  L.  571.  Judge 
Dillon  says  the  result  of  this  case  was  right, 
but  that,  assuming  the  power  to  pass  the  ordi- 
nance, the  decision  should  have  been  put  upon 
the  ground  that  the  intendant  was  discharging 
a  public,  as  distinguished  from  a  municipal  or 
corporate,  duty,  and  was  not  in  that  matter  to 
be  regarded  as  the  agent  of  the  city,  and  that, 
therefore,  the  city  was  not,  on  the  principle  of 
respondeat  superior^  responsible  for  his  acts.  2 
Dill.  Mun.  Corp.  4th  ed.  §  975,  note  1.  In 
McDonald  v.  Red  Wivq,  18  Minn.  38  (Gil.  25), 
it  was  held  that  a  city  is  not  liable  for  the  de- 
struction of  a  building  torn  down  to  arrest  the 
progress  of  a  fire,  unless  such  liability  is  created 
by  statute,  and  that  it  makes  no  difference 
whether  the  building  is  torn  down  by  direction 
of  the  city  officers,  assuming  to  act  in  their  of- 
ficial capacity,  or  by  citizens  and  bystanders 
on  their  own  motion.  I'ield  v.  Des  Moines, 
above  cited,  was  an  action  to  recover  the  value 
of  buildings  destroyed  by  order  of  the  mayor 
to  prevent  the  spread  of  a  fire.  It  was  con- 
tended that  as  the  city,  by  its  ordinance,  bad 
authorized  the  mayor  to  judge  of  the  emer- 
gency, and  to  direct  the  destruction  of  the 
buildings,  it  thereby  made  his  acts  the  acts  of 
fhe  city.  The  court  said  it  would  not  stop  to 
inquire  whether  the  statute  authorized  the  city 
to  pass  the  ordinance  under  which  the  mayor 
acted;  for  if  it  did,  and  the  ordinance  was 
valid,  and  authorized  the  mayor  to  judge  of 
the  emergency,  yet  the  city  was  not  liable  for 


his  acts,  in  the  absence  of  a  statute  creating 
such  liability.  There  are  numerous  other  cases 
to  the  same  effect,  but  it  is  not  necessary  to  re- 
fer to  them. 

The  case  at  bar  falls  clearly  within  that  class  of 
cases  in  which  the  municipality  is  exempt  from 
liability,  in  the  absence  of  a  statute  imposing 
it,  on  the  ground  that  the  act  complained  of  is 
not  its  act,  but  the  act  of  persons  who  are 
deemed  to  be  public  officers,  and  who,  though 
appointed  and  paid  by  the  municipality,  and 
though  its  agents,  perhaps,  for  other  purposes, 
yet  are  held  not  to  sustain  that  relation  to  it  in 
respect  of  the  particular  act  in  question.  This 
is  upon  the  ground  that  the  municipality  acts 
in  the  matter  in  a  governmental  capacity,  and, 
as  it  were,  for  and  on  behalf  of  the  state,  and 
therefore,  in  the  absence  of  a  statute  makincr  it 
otherwise,  enjoys  the  same  immunity  from  lia- 
bility for  the  acts  of  its  officers  that  the  state 
itseli  would  have  enjoyed  had  it  done  the  same 
thing  by  its  own  officers.  Freel  v.  Crawfords- 
Title  School  City,  142  Ind.  27,  37  L.  R.  A.  801. 
This  doctrine  is  held  and  applied  in  Welsh  v. 
Rutland,  56  Vt.  228,  48  Am.  Rep.  762,  and 
Weller  v.  Burlington,  60  Vt.  28.  Nor  is  Whip- 
ple V.  Fair  Haven,  68  Vt.  221,  in  conflict  with 
it.  That  case  was  not  put  on  the  ground  of 
respondeat  superior,  but  on  the  ground  that 
the  village  owed  the  orators,  not  a  general  duty 
as  a  part  of  the  public,  but  a  special  duty 
as  Individuals,  not  to  discharge  water  upon 
their  land,  and  that  the  injury  complained  of 
was  imputable  to  a  neglect  of  that  duty  by 
the  village  itself,  and  not  to  the  wrongful  act 
of  its  trustees,  and  that  the  orators'  land  could 
not  thus  be  subjected  to  servitude  for  the  bene- 
fit of  the  public. 
Judgment  affirmed. 
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1.   The  temporary  rellnqiilslimeiit  by  a 
Jndf^  of  the  control  of  proceedings  in 

a  trial  for  felony  by  goinir  260  or  800  yards  from 
tbe  court  room,  leavlngr  a  member  of  the  bar 
presidiDfiT  m  bis  abeence,  and  belnir  irone  about 
twenty  minutes,  durlnv  which  the  trial  goes  on. 


amounts  to  a  dissolution  of  the  court  which 
makes  tbe  trial  void. 
8.  A  Jad^  cannot  delegate  his  Judicial 
authority  to  another,  and  his  attempt  to  do 
so,  even  with  tbe  consent  of  the  parties,  cannot 
bind  tbe  defendant  on  a  prosecution  for  felony. 

(January  17, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County 
convicting  him  of  murder.     Reversed, 
The  facts  are  stated  in  tbe  opinion. 


HomL— Temporary  absence  of  judge,  when  fatal  to 
IriaL 

I.  Scape  of  note. 

II.  When  court  eonstits  nf  Hngle  judge, 
UL  When  court  composed  of  mttre  than  one  judge. 

I.  Scope  of  note. 

This  note  Is  only  Intended  to  cover  absence  of 
tbe  Jodfre  which  leaves  the  court  without  anyone 
to  preside,  and  does  not  Include  questions  with  re- 
lation to  a  ohaofre  of  Judgres  durlner  a  trial  or  dur- 
ing the  different  staffes  of  a  prooeedinflr.  or  with 
relation  to  motions  for  new  trial  or  other  motions 
or  proceedlnKS  in  tbe  action  before  some  Judge 
other  than  the  trial  Judge. 

Some  of  the  cases  deny  the  right  of  a  Judge  to 
41  L.  R.  A. 


act  as  a  witness  in  a  trial  had  before  him,  on  the 
ground  that  this  constitutes  an  absence  of  the 
Judge,  and  breaks  up  the  court.  But  the  question 
of  the  competency  of  the  Judge  as  a  witness  in  a 
case  on  trial  before  him  is  fully  treated  in  a  note 
to  Rogers  v.  State  (Ark.)  31  L.  R.  A.  465,  and  such 
cases  are  therefore  omitted  from  this  note. 

n.  When  court  cowists  of  single  judge. 

In  a  legal  sense  the  Judge  of  a  court  Is  the  court, 
and  there  can  be  no  court  without  a  Judge.  Press- 
ley  V.  Lamb.  105  Ind.  171,  dictum;  State  v.  Beuer- 
man  (Kan.)  63  Pac.  874. 

And  in  felony  cases  the  presence  of  tbe  Judge  is 
essential  to  tbe  organ  izatlon  of  tbe  court.  O^Brlen 
V.  People,  17  Colo.  561. 
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Me»n.  Mcintosh  ft  Mcintosh*  F.  V. 
Brahan,  and  Ethridg^  ft  McBeath,  for 

appellant: 

This  cause  should  be  reversed  because  the 
Judge  absented  himself  from  the  bench  during 
the  argument  of  counsel. 

TurbetiUe  v.  State,  56  Miss.  798;  DavU  v. 
WUwn,  65  111.  525;  BrownUe  v.  Hemtt,  1  Mo. 
App.  860;  State,  Oehring,  y.  Claudes,  I  Mo. 
App.  551. 

Masrs,  Walker  ft  Amis  also  for  appel- 
lant. 

Messrs.  Wiley  N.  Nash,  Attorney  Gen- 
eral, and  Fewell  ft  Son»  for  appellee: 

The  Judge  was  absent  with  the  consent  of 
the  accused;  and  the  absence  of  the  judge  was 
a  matter  about  which  consent  can  be  given. 

A  prisoner  even  is  only  required  to  be  pres- 
ent during  the  more  important  steps. 

Roils  y.  Slate,  52  Miss.  891. 

We  do  not  consider  that  there  was  an  abso- 
lute relinquishment  by  the  judge  of  his  seat  on 
the  bench.  The  point  is.  Was  the  judge  be- 
yond recall?  No.  Was  he  not  within  the  call 
of  the  court?    He  certainly  was. 

Everything  stated  outside  the '  facts  of 
the    case   in    TurbenilU   v.    State,    56    Miss. 


798,  were   Mter  dicta   and   of   no   aathor- 
ity. 

Methodist  Episcopal  Chvreh  y.  Jagues,  8 
Johns.  Ch.  95;  Johnson  v.  Cooper,  56  Miss.  617; 
Pa^^y.  if(;/2a^,86Mi88.148;  Slater.  WiUiams, 
49  Miss.  664. 

Whitfleld,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was  tried  for  murder,  con- 
victed, and  sentenced  to  imprisonment  in  the 
penitentiary  tor  life.  During  the  trial,  while 
one  of  the  counsel  for  the  appellant  was  mak- 
ing his  argument  to  the  jury,  the  circuit  judge 
left  the  bench,  calling  Mr.  Bosseman,  a  mem- 
ber of  the  bar,  to  preside  in  his  absence,  with 
the  consent  of  part  of  the  counsel  for  the  state 
and  the  defendant,  and  then  left  the  court- 
house. During  bis  absence  a  heated,  excited 
altercation  occurred  between  one  of  the  coun- 
sel for  the  state.  Judge  Fewell,  and  one  of  the 
counsel  for  the  defendant,  Mr.  Ethridge,  then 
addressing  the  jury.  What  occurred,  as  de- 
veloped by  the  testimony  on  the  motion  for  a 
new  trial,  was  this:  Sa^s  one  of  the  witnesses: 
*'Mr.  Ethridge  said  in  his  arirument  that  Mr. 
Hoffer  had  stated  to  W.  W.  Henry,  a  member 


Evidence  can  only  be  delivered  to  the  Jury  in  a 
criminal  case  in  open  court,  and  unless  there  is  a 
Judflre  or  Judfres  present  there  can  l)e  no  court. 
Shular  v.  State,  106  Ind.  289, 65  Am.  Bep.  21t  d(ctum. 

It  is  the  duty  of  the  presiding  judflre  at  criminal 
trials,  and  especially  where  life  Is  Involved,  to  be 
visibly  present  every  moment  of  their  actual  pro- 
gress eo  that  he  can  always  see  and  hear  all  that  is 
belnir  done.  State  v.  Smith,  49  Conn.  378;  State  v. 
Beuerman  (Kan.)  58  Pac.  874. 

The  judge  cannot,  even  temporarily,  relinquish 
control  of  the  court  or  the  conduct  of  the  trial. 
It  Is  necessary  that  he  should  hear  all  that  trans- 
pires in  order  that  he  may  intelligently  review  the 
proceedings  upon  motion  for  a  new  trial.  State  v. 
Beuerman  (Kan.)  5:1  Pac.  874. 

And  the  absence  of  the  judge  against  the  objec- 
tioDS  of  the  defendant,  In  a  trial  of  a  felony  case, 
while  a  certain  witness  was  examined  and  while 
material  evidence  was  taken,  is  error  for  which  a 
new  trial  should  be  granted.  O^Brlen  v.  People,  17 
Colo.  561. 

The  judge,  as  well  as  the  jury,  must  be  present  in 
every  criminal  trial  to  superintend  the  proceed- 
ings, uphold  the  majesty  of  the  law,  and  thus  give 
protection  and  security  to  all  parties  interested  or 
concerned  In  the  result  of  the  trial.  O^Brien  v. 
People.  17  Colo.  661:  Hayes  v.  State,  68  Ga.  35: 

And  when,  during  the  trial  of  a  capital  case,  the 
Judge  leaves  the  bench  and  withdraws  beyond  the 
bar*  he  should  order  a  suspension  of  business  until 
his  return,— especially  while  a  witness  for  the  state 
is  under  examination.    Hayes  v.  State,  68  Ga.  85. 

And  a  prisoner  is  entitled  to  a  new  trial  where 
the  judge  left  the  bench  and  withdrew  beyond  the 
bar  in  the  progress  of  the  trial  without  requiring 
the  examination  to  cease  during  his  atwenoe. 
Hayes  v.  State,  6b  Ga.  86. 

A  trial  conducted  in  part  In  the  absence  of  the 
judge  and  of  the  accused  is  not  that  trial  to  which 
every  man  accused  of  crime  Is  entitled  within  the 
meaning  of  the  constitutional  provision  guaran- 
teeing to  every  person  charged  with  crime  the 
right  to  be  confronted  with  the  witnesses  against 
him.    Foster  v.  State,  70  Miss.  766. 

And  no  substantial  part  of  a  trial  for  felony  can 
properly  be  carried  on  In  the  absence  of  the  pre- 
siding judge,  even  with  the  consent  of  the  defend- 
ant.   0*Brien  v.  People,  17  Colo.  661. 
41  L.  R.  A. 


Neither  the  accused  nor  his  counsel  In  a  criminal 
prosecution  can  consent  to  the  departure  of  the 
judge  during  the  progress  of  the  trial,  and  his  en- 
gaging in  nts  official  duties  elsewhere.  Meredeth 
V.  People,  84  111.  479. 

So,  the  general  rule  Is  that  judicial  office  must  be 
exercised  In  person,  and  that  a  judge  cannot  dele- 
gate his  authority  to  another.  State,  Uovey,  ^. 
Noble,  118  Ind.  850.  4  L.  R.  A.  101,  dictum. 

Judicial  functions  cannot  be  delegated  to  be 
exercised  by  agent  or  deputy,  and  It  is  error  for  a 
circuit  judge  to  call  an  attorney  to  occupy  the 
bench  in  a  civil  cause  before  it  Is  determined,  with- 
out the  consent  of  the  parties  appearing  of  record. 
Davis  V.  Wilson,  65  111.  525;  Bixkrbek  v.  Statb. 

The  validity  of  proceedings  in  a  circuit  court 
depends  upon  the  presence  of  the  judge,  and  be 
cannot  authorize  any  ministerial  officer  of  the 
court  to  exercise  his  judicial  powers;  and  where 
the  court  meets  on  the  first  day  of  a  regular  term, 
and  adjourns  to  the  next  day,  when  the  Judge 
leaves,  directing  the  sheriif  and  clerk  to  meet  and 
open  and  adjourn  court  from  day  to  day,  which 
they  do  for  a  week,  and  then  enters  an  order  de> 
Glaring  court  adjourned  until  the  next  regular 
term,  the  court  must  be  deemed  to  have  been  ad- 
journed after  the  first  day  for  want  of  a  Judge. 
Wight  V.  Wallbaum,  88  IlL  664. 

And  under  Cal.  act  1868, 1 06,  providing  that  If  no 
judge  attends  on  the  day  appointed  for  holding-  a 
court  before  noon  the  sheriff  or  derk  shall  adjourn 
the  court  until  the  next  day,  and  so  on  from  day 
to  day  for  a  week  if  no  Judge  attends,  where  the 
sheriff  and  clerk  adjourn  court  on  Monday  and  so 
on  until  Saturday,  when  they  adjourn  it  for  ttie 
term,  the  last  adjournment  is  a  nullity,  and  a  judg- 
ment entered  by  the  court  thereafter  is  valid  not* 
withstanding  such  adjournment  of  the  term. 
Thomas  v.  Fogarty.  10  Cal.  644. 

As  to  absence  during  trial  which  proceeds,  see 
EixBRBBB  V.  State. 

So,  the  reception  of  a  verdict  Is  a  Judlolal  act 
which  cannot  be  delegated,  and  where  after  a 
cause  has  t>een  given  to  the  jury  the  judge,  desir- 
ing to  go  home,  designates  an  attorney  of  the  court 
to  receive  the  verdict,  which  lis  done,  the  verdict  fs 
a  nullity,  and  the  fact  that  the  defendant  assented 
thereto  does  not  give  it  validity.  MoClure  v.  8tate« 
77  Ind.  287. 
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of  this  bar,  that  he  (HofPer)  was  a  witness  to 
tbe  tragedy.  He  then  discussed  the  failure  of 
the  state  to  introduce  Mr.  Henry,  and  he  fur- 
ther discussed  or  criticised  the  state  for  object- 
ing to  tbe  introduction  of  Mr.  Henry  as  a  wit- 
ness 00  the  part  of  the  defense.  At  this  point 
be  was  interrupted  by  Judge  Fewell,  of  coun- 
sel for  the  state.who  denounced  Mr.  Bthridge's 
argument  as  being  outrageous.  There  was  a 
clash  of  words  between  Mr.  Ethridge  and  Mr. 
Fewell.  But  finally  Mr.  Ethridge  said,  *I  will 
take  it  back/— all,  or  a  part  of  it,  I  am  not 
sure  which;  I  am  not  sure  what  he  said.  Capt. 
Fewell,  however,  tried  to  invoke  a  ruling  from 
Mr.  Bozeman,  who  at  that  time  was  occupy- 
ing the  chair  of  the  judge.  Mr.  Bozeman  said 
he  was  not  sufficiently  advised  as  to  what  was 
tbe  testimony  in  tbe  case  to  rule  on  it .  But  he 
thought  the  matter  had  been  settled  by  the 
withdrawal  of  the  language  objected  to.  Judge 
Fewell,  however,  insisted  that  the  matter  was 
not  settled,  and  that  he  wanted  a  ruling,  but 
at  about  this  juncture  one  of  the  jurors  retired 
from  the  box,  and  before  Mr.  Ethridge  resumed 
his  argua)ent  in  the  case,  and  before  the  juror 
returned  to  his  seat  in  the  box,  Judge  Huddles- 
ton — presiding  judge  in  the  case— had  returned 


to  the  court  room  from  a  temporary  absence." 
Another  witness  testifies  that  when  Mr.  Eth- 
ridge*'retracted  the  language"  **Capt.  Fewell 
then  said.  'No,  sir,  you  shant  do  it,'  and,  look- 
ing up  to  the  bench,cal]ed  for  the  court,  and  ap- 
pealed to  Mr.  Bozeman.  saying,  *  You,  sir,  are 
a  lawyer,  and  ought  to  know  better.'  I  don't 
know  how  that  was  expressed,— don't  remem- 
ber exact^  how  that  was.  Mr.  Bozeman  then 
remarked  That  the  judge  would  be  back  in  a 
little  while,  and  that  was  the  end  of  the  mat- 
ter." This  witness  also  testified  that  Henry's 
testimony  had  been  excluded  by  the  court,  in 
the  absence  of  the  jury,  who  never  heard  it. 
He  also  testifies  that  Judge  Huddleston  had 
gone  to  Walker  and  Hall's  building  to  see  Mr. 
Sohamberger,  whom  he  said  was  sick,  and  that 
that  building  was  between  250  and  800  yards 
^  from  the  court-house.  Judge  Huddleston  tes- 
tified that  he  went  to  see  a  sick  friend,  Mr. 
8chamberger,  to  get  him  to  go  up  to  his  house, 
he  being  dangerously  sick.  He  saw  him; 
talked,  in  the  Higgins  building,  with  him,  try- 
ing to  get  him  to  goto  his  house,  which  he  de- 
clined to  do.  He  then  went  into  Mr.  Amis's 
oflSce,  in  an  adjoining  room,  and  aat  down  to 
smoke  a  cigar.    That  he  smoked  nearly  half 


And  tbe  jury  cannot  be  authorized  to  render 
tbeir  verdict  to  the  clerk  In  the  absence  of  the 
judire,  and  be  discharged  by  consent  of  the  parties, 
and  a  verdict  thus  rendered  isinralid.  Baltimore 
&  O.  R.  Co.  V.  Polly,  U  Gratt.  447. 

And  it  Is  tbe  duty  of  the  Judge  to  lie  personally 
present  In  court,  and  to  find  judicially  the  facts 
upon  which  bis  conclusion  to  (flscharge  tbe  Jury  is 
based,  and  where,  in  a  criminal  prosecution,  he 
leaves  upon  tbe  Ko\ug  out  of  the  Jury,  and  f^oes  to 
his  home  in  another  county,  and  uoon  beiufr  in- 
formed by  tbe  clerk  several  days  after  that  the 
jury  could  not  airree,  he  instructs  him  by  tele- 
ffraph  to  dlschargre  tbe  Jury  and  remand  the  pris- 
oner, which  the  clerk  does,  the  prisoner  is  entitled 
to  a  dlaoharflre.    State  v.  Jefferson,  60  N.  C.  909. 

Nor  does  the  fact  that  the  Judge  who  conducted 
a  trial  was  weary  authorize  him  to  appoint  some- 
one else  to  take  his  place;  and  where  tne  jury  re- 
tired to  deliberate  in  the  afternoon,  and  subse- 
quently the  Judge  asked  an  attorney  to  receive  the 
verdict,  and  left  tbe  court  room,  and  did  not  return 
until  tbe  next  morning,  during  which  time  the 
Jury  came  in  and  the  verdict  was  taken  by  such 
attorney  and  the  Jury  discharged,  tbe  verdict  is  in- 
valid and  a  new  trial  should  be  granted,  and  the 
fact  that  the  attorneys  for  the  parties  were  present 
and  did  not  object  does  not  make  the  appointment 
effective.    Brit  ton  v.  Fox,  89  Ind .  969. 

So,  tbe  appellate  court  will  not  presume  on  ap- 
peal that  tbe  Judgrment  appealed  from  was  ren- 
dered upon  a  proper  trial  of  the  issue,  where  tbe 
record  shows  that  during  tbe  trial  tbe  judge  of  the 
court  below  left  tbe  bench  and  bis  place  was  as- 
sumed by  a  member  Of  the  bar  who  was  not  a  Judge 
but  who  tried  the  cause.  It  will  treat  the  proceed- 
1d0S  as  coram  noniudice^  and  tbe  judgment  as  void. 
VanSIyke  v.  Trempealeau  County  Farmers*  Mut. 
f .  Ins.  Co.  99  Wis.  990.  20  Am.  Rep.  50. 

And  a  referee  decides  both  the  law  and  the  fact, 
and  where  a  cause  Is  referred  to  three  referees  that 
full  number  must  be  present,  free  from  all  bias 
and  competent  to  decide  every  question  presented, 
aod  one  of  tbe  three  cannot  be  called  from  tbe 
bench  and  sworn  and  examined  as  a  witness  on  the 
trial,  as  that  would  disorganize  tbe  court.  Morss 
V.  Moras,  11  Barb.  510. 

8o,  there  can  be  no  court  without  a  Judge,  and 
Ills  presence  as  tbe  presiding  genius  of  tbe  trial  Is 
41   I..  R.  A. 


as  necessary  during  tbe  argument  as  at  any  other 
time.    Turbeville  v.  State.  56  Miss.  789. 

The  arguments  of  counsel,  as  well  as  the  taking 
of  the  evidence,  area  part  of  a  trial,  and  tbe  Judge 
cannot  properly  absent  himself  while  such  pro- 
ceedings are  belngr  carried  on.  It  is  bis  duty  to  be 
present  and  see  to  it  thai  counsel  do  not  travel 
outside  the  record,  or  transcend  the  limits  of  legiti- 
mate discussion.  O^Brlen  v.  People,  17  Colo.  561; 
State  V.  Beuerman  (Kan.)  59  Pac.  874;  Brown  lee  v. 
Hewitt,  1  Mo.  App.  960. 

And  where  tbe  presiding  Judge  in  a  criminal 
prosecution  left  the  bench  during  the  final  argu- 
ment of  the  cause,  and  retired  from  the  court 
room,  and  permitted  the  argument  to  continue 
while  he  was  absent,  this  is  reversible  error. 
i>alin  V.  State.  38 Neb.  867. 

And  where  In  a  criminal  prosecution  the  Jury  is 
sent  out  of  tbe  court  room  with  counsel  for  the 
purpose  of  hearing  the  argument  to  save  the  time 
of  tbe  court,  and  the  closing  address  of  counsel  to 
the  Jury  is  not  made  In  the  presence  of  the  court, 
in  consequence  of  which  remarks  are  made  by  one 
of  the  counsel  which  would  not  have  been  permit- 
ted in  tbe  presence  of  the  court,  a  new  trial sbonld 
be  granted.    Brownlee  v.  Hewitt,  1  Mo.  App.  380. 

And  Judgment  in  a  criminal  prosecution  will  be 
reversed  where  tbe  Jury  and  counsel  were  sent  out 
of  the  court  room  for  the  purpose  of  arguing  the 
cause,  and  counsel,  having  the  closing  speech, 
states  as  evidence  to  infliienoe  the  action  of  tbe 
Jurors,  matters  which  were  not  in  evidence,  and 
which,  though  perfectly  true,  should  not  have 
been  permitted  to  be  stated  or  made  known  to 
them.    State.  Gehring,  v.  Claudius,  1  Mo.  App.  651. 

Tbe  law  requires  a  presiding  Judge  to  sit  during 
each  and  every  stage  of  a  proceeding  t)efore  him, 
whether  it  be  a  jury  trial  or  some  other  proceed- 
ing in  court,  and  his  presence  cannot  be  dispensed 
with,  and  a  Judgment  rendered  by  him  will  be  re- 
versed, where,  during  tbe  argument  of  the  case  be- 
fore the  Jury,  be  left  the  court  room  and  remained 
out  during  the  entire  closing  argument  of  the 
staters  attorney,  though  he  was  In  a  private  room 
adJoininfiT  the  court  room  preparing  instructions  to 
be  given  the  Jury.  Thompson  v.  People,  144  111.  378. 

And  the  absence  of  the  judge  from  tbe  court 
room,  engaged  in  other  Judicial  labors  for  a  period 
of   two  days,  in  the  trial  of  a  criminal   prose- 
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of  it  up.  walked  down  the  stairway,  and  started 
in  the  direction  of  the  court-house,  and  met  a 

Sarty  who  advised  him  there  was  an  altercation 
etween  counsel  in  the  court  room.  He  states 
further  that  he  observed  the  time  when  he  left 
the  bench,  and  when  he  got  back  to  the  foot 
of  the  81  airway  leading  up  to  the  court  room, 
and  noted  that  up  to  that  time  he  had  been  ab- 
sent from  the  bench  eighteen  minutes.  We 
have  thus  the  case  of  a  circuit  judge  leaving 
the  court  room  in  the  progress  of  a  trial  for 
murder,  going  to  a  building  some  250  or  800 
yards  away,  leaving  the  court  in  charge  of 
a  member  of  t  be  bar  called  to  the  bench  to 
preside  in  his  absence,  and  being  gone  about 
twenty  minutes,  a  heated  altercation  occur- 
ring meaotime  between  counsel,  in  the  hearing 
and  presence  of  the  jury.  It  is  not  the  case 
of  a  circuit  judge  being  absent  a  few  mo- 
ments,   from    necessity,    suspending,    as    he 


should,  all  proceedings  in  his  absence,  but  a 
clear  and  manifest  case  of  temporary  relin- 
quishment of  the  control  of  proceedings  which 
were  not  suspended,  but  ^ing  forward  with 
a  member  of  the  bar  presiding  as  judge,  in  the 
way  above  shown.  In  Turb^lU  v.  State^  56 
Miss.  798.  799,  the  circuit  judge  merely  re- 
tired from  the  bench  to  a  room  immediately 
adjoining,  and  in  the  rear  of  thQ  bench,  and 
separated  from  it  only  by  the  thickness' of  the 
wall,  through  which  a  door  was  opened.  He 
placed  a  member  of  the  bar  on  the  bench,  with 
instructions  to  call  or  notify  him,  if  needed. 
He  remained  in  this  room,  thus  absent  from 
the  bench,  and  distant  from  it  5  or  6  feet  only, 
during  the  greater  part  of  the  argument  to  ibe 
jury.  The  court  says:  "If  we  could  consider 
this  statement  of  the  facts  as  showing  such 
absence  from  the  room  on  the  part  of  the  judge 
as  constituted  even  a  temporary  relinquish- 


cutiOD  of  flrreat  mairnltude,  is  error  and  fatal 
to  a  conviction,  thousrh  be  was  in  another  part  of 
the  same  building.    Meredeth  v.  People,  Si  111.  479. 

And  the  fact  that  dartn;r  thearf^ument  in  behalf 
of  the  defendant  In  a  prosecution  for  murder  the 
Judge  left  the  bench  and  passed  into  an  adjoiningr 
room,  closingr  the  door  behind  him  and  remalninfr 
there  about  ten  minutes,  during  which  time  he  ap- 
pears to  have  been  out  of  Bight  and  hearlngr  of  the 
Jury  and  counsel,  and  where  he  could  not  hear  the 
argument  or  exercise  control  over  the  proeeedlngs 
in  the  court  room,  is  sufficient  ground  for  a  new 
trial.    State  v.  Beuerman  (Kan.)  63  Pac.  87i. 

Nor  does  failure  of  counsel  to  object  to  the  send- 
ing out  of  the  court  room  of  the  Jury  with  counsel 
for  the  purpose  of  hearing  the  argrument  which 
was  made  without  the  presence  of  the  court,  consti- 
tute a  waiver  of  the  right  to  have  the  argument 
conducted  in  the  presence  of  the  court,  since  such 
consent  is  extorted,  counsel  not  being  in  a  posi- 
tion where  they  could  well  refuse  it.  Brownlee  v. 
Hewitt,  1  Mo.  App.  800;  State,  Gehrlng,  v.Claudlus.  1 
Mo.  App.  661. 

And  such  omission  to  object  will  not  prejudice 
him  or  affect  his  right  to  raise  tbe  objection  on  ap- 
peal.   State,  Gehring,  v.  Claudius,  1  Mo.  App.  561. 

Tbe  fact  tbat  the  Judge  may  not  see  or  bear 
everything  occurring  in  the  court  room,  however, 
or  that  he  may  step  into  an  adjoining  room  but 
not  out  of  hearing  of  tbe  proceedings,  is  not  nec- 
essarily prejudicial  to  the  Interests  of  the  defend- 
ant in  every  case.  State  v.  Beuerman  (Kan.)  68 
Pac.  874. 

And  a  Judge  is  not  precluded  from  changing 
his  seat  to  any  portion  of  tbe  room  he  may  prefer, 
or  from  temporarily  engaging  in  conversation  or 
reading  or  writing  during  a  trial,  but  he  must  re- 
main within  tbe  hearing  of  counsel  so  as  to  be 
able  to  assert  his  authority  if  required  by  anything 
that  may  occur.    Turbeville  v.  State,  56  Miss.  783. 

And  the  fact  that  while  the  attorney  for  the  state 
in  a  criminal  prosecution  was  making  his  opening 
argument  the  Judge  withdrew  to  the  Judge's  ante- 
room for  a  few  moments,  but  was  all  the  time 
within  hearing  of  the  proceedings  In  court,  and  it 
did  not  appear  tbat  he  could  not  and  did  not  see 
as  well  as  hear  everything  pertaining  to  the  trial, 
does  not  Invalidate  the  proceedings  and  require 
tbat  a  new  trial  be  ordered.  State  v.  Smith,  49 
Conn.  878. 

And  that  tbe  Judge  in  a  criminal  prosecution 
left  the  bench  and  stepped  into  a  room  immedi- 
ately adjoin  mg  and  in  the  rear  of  the  bench  sepa- 
rated from  it  only  by  a  walkthrough  which  a  door 
opened,  and  placed  a  member  of  the  bar  on  the 
bench  with  instructions  to  call  bim  if  needed,  re- 
maining there  the  greater  portion   of  the  time 
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consumed  by  the  address  of  counsel  to  ttae  Jury, 
where  it  does  not  appear  whether  the  door  was 
opened  or  closed,  is  not  such  a  relinquishmeot  of 
control  of  the  court  and  of  the  conduct  of  the  trial 
as  will  require  a  reversal  of  the  Judgment.  Tur- 
beville V.  State,  66  Miss.  793. 

In  a  civil  action  tbe  adjournment  of  court  on 
Saturday  night,  after  a  case  had  been  submitted  to 
tbe  Jury  but  while  they  were  still  unable  to  agxee, 
until  the  succeeding  Tuesday,  during  wbich  time 
the  Judge  Intended  to  be  absent  from  tbe  ooantj. 
and  the  discharge  of  the  Jury  until  Sunday  morn- 
ing with  admonition  to  them  and  directions  to  the 
bailiff  to  keep  them  in  bis  custody,  except  that  he 
may  allow  tbem  to  separate  at  night  and  for  meaK 
is  irregular  but  not  a  ground  for  reversal,  where  on 
Tuesday  morning  the  court  convened  and  tbe  Jury 
returned  their  verdict,  and  it  does  not  appear  that 
they  were  not  in  fact  kept  together  from  tbe  mo- 
ment they  convened  on  Sunday  morning  until  tbe 
court  met  on  Tuesday,  and  tbe  proceedings  do  not 
appear  to  have  wrought  any  prejudice  to  th«  sulv 
srantial  rights  of  the  parties.  Morrow  v.  Saline 
County  Comrs.  21  Kan.  484. 

Where  it  is  alleged  in  a  criminal  prosecution  that 
thejury  have  received  evidence  in  the  absence  of 
the  Judge  and  of  the  prisoner  it  is  for  the  court  tie- 
fore  which  the  trial  takes  place  to  Investigate  the 
facts  and  ascertain  whether  the  alleged  Irregular- 
ity has  occurred,  and  in  tbe  absence  of  such  exam- 
ination it  is  impossible  for  tbe  court  on  appeal  to 
reverse  tbe  conviction  on  a  mere  statement  of  what 
the  Judge  t>elow  was  informed,  wbich  might  be  a 
mere  rumor.    Queen  v.  Martin,  L.  B.  1  C  C.  878. 

And  complaint  that  a  Jury  was  sent  into  another 
room  to  hear  tbe  arguments  of  ooonsel  while  tbe 
court  proceeded  with  other  business  in  the  court 
room  cannot  be  first  made  upon  appeal  where  do 
objection  was  olfered  at  tbe  time  and  it  does  not 
appear  tbat  any  unfairness  resulted.  Bums  v.  Wil- 
son, 1  Mo.  App.  179.    ^ 

TTI.  When  amrt  compoMd  of  more  than  oneivaigt^ 

The  rules  above  laid  down  apply,  also,  when  the 
court  is  composed  of  more  than  one  judge,  to  any 
absence  of  any  of  them  which  for  the  time  being 
disorganizes  the  court. 

Thus,  under  the  Constitution  of  the  state  of  New 
York  providing  that  tbe  county  Judge  with  two 
Justices  of  tbe  peace  to  be  designated  accordiog  to 
law  may  hold  courts  of  session,  the  two  Justices  sre 
indispensable  to  constitute  a  legally  organised 
court;  and  where  during  the  trial  of  a  case  in  tbat 
court  one  of  the  Justices  of  the  peace  thus  desic- 
nated  abandons  the  trial  and  goes  home,  the  court 
is  disorganized  so  far  as  tbe  trial  is  concerned  so 
that  the  Judgment  is  invalid,  though  tbe  coaoty^ 
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meot  of  the  control  of  tbe  court  and  of  the 
conduct  of  the  trial,  we  should  unhesitatingly 
reverse  the  judgment.  There  can  be  no  court 
without  a  judge,  and  his  presence,  as  tbe  pre- 
siding genius  of  the  trial,  is  as  essential  during 
the  argument  as  at  any  other  time.  We  do 
not  mean  to  say  that  he  must  actually  listen  to 
every  word 'that  falls  from  tbe  lips  of  counsel 
while  they  are  addressing  tbe  Jury,  for  this 
might  impose  a  burden  too  heavy  to  be  borne, 
but  we  do  mean  that  the  conduct  and  control 
of  the  argument  within  legitimate  limits  is 
confided  to  him  as  a  judicial  duty,  and  cannot 
be  by  him  devolved  upon  another.  While  be 
will  not  be  precluded  from  changing  his  seat 
to  any  portion  of  tbe  room  he  may  prefer,  or 
from  temporarily  engaging  in  conversation,  or 
reading,  or  writing,  he  must  remain  within 
bearing  of  counsel,  so  as  to  be  able  instantly 
to  assert  his  authority,  if  demanded  by  any- 


thing that  may  occur.  While  it  will  rarely 
be  necessary  or  proper  from  him  to  interfere 
with  counsel,  instances  may  arise  that  will 
require  it;  and,  moreover,  tbe  conduct  of  tbe 
jurors,  spectators,  or  officers  of  court  may  be 
such  as  to  demand  tbe  instant  interposition  of 
his  authority.  In  civil  cases  or  prosecutions 
for  misdemeanors  he  may  give  place  to  an- 
other by  consent,  and  if  he  does  so  without 
objection  in  advance,  consent  will,  perhaps, 
be  presumed:  but  in  prosecutions  for  felonies 
no  consent  can  be  given,  and,  if  given,  it  will 
not  be  binding  on  the  accused."  These  words 
could  not  be  more  apt  if  this  court  had  been 
considering  this  case.  Here  it  is  idle  to  say 
that  tbe  circuit  judge  remained  "within  the 
hearing  of  counsel,  so  as  to  be  able  instantly 
to  assert  his  authority."  Beyond  all  cavil,  he 
had  abandoned  the  * 'control  of  the  court,  and 
tbe  conduct  of  tbe  trial"  "temporarily"  to  Mr. 


Judgre  appointed  another  justice  of  tbe  peace  to  fill 
tbe  vacancy.    Bleed  v.  People,  41  X.  T.  604. 

In  this  case  it  Is  said  that  when  the  Constitution 
requires  a  court  to  be  constituted  of  a  certain 
uutnber  of  members  tbe  court  on  appeal  is  not  at 
liberty  to  determine  Judicially  tbat  two  members 
of  such  court  are  so  far  useless  appendages  tbat 
tbey  may  be  obangred  duringr  a  trial  to  suit  tbelr 
cenvenlence.  and  others  substituted  in  tbelr  place. 

And  a  conviction  and  sentence  in  a  prosecution 
for  larceny  is  invalid  and  will  be  set  aside  where, 
after  tbe  charge  by  tbe  court  and  the  retirement  of 
the  jury,  the  presidinir  Judge  commenced  the  trial 
of  a  civil  cause,  and  tbe  justices  of  tbe  sessions, 
who  were  members  of  tbe  court  during  the  trial, 
left  the  court  room,  one  of  tbem  going  to  tbe  lower 
hall  and  tbe  other  into  the  street,  and  the  Jury 
came  in  during  their  absence,  and  the  county 
Judge  received  the  verdict.  H  In  man  v.  People,  18 
Hun,  266. 

In  this  case  Tuttle  v.  People,  86  N.  T.  481,  and 
People  V.  Beagle,  60  Barb.  627,  infra,  were  distin- 
guished upon  the  ground  tbat  in  the  case  at  bar  tbe 
Justices  of  sessions  left,  not  tbe  court  room  only, 
but  one  of  themfleft  tbe  court-bouse,  and  when  tbe 
verdict  was  received  tbe  court  was  held  by  tbe 
county  judge  only. 

So,  under  the  New  York  judiciary  act  prescrib- 
ing that  courts  of  oyer  and  terminer  shall  be  com- 
posed ot  a  justice  of  tbe  supreme  court,  wbo  sball 
preside,  tbe  county  judge  and  the  justices  of  the 
peace  designated  as  members  of  tbe  court  of  ses- 
sions, and  that  the  presiding  Justice  and  any  two 
of  tbe  others  shall  bave  power  to  hold  said  court, 
a  trial  l>efore  a  court  consisting  at  tbe  beginning 
of  a  Justice  of  tbe  supreme  court  and  county  judge 
and  two  session  justices,  during  wbicb  one  of  the 
session  Justices  absented  bimself  for  an  entire  day 
after  tbe  trial  bad  progressed  several  days  while 
the  trial  proceeded,  w ben  be  returned  again  and 
took  part  in  tbe  subsequent  proceedings,  and  tbe 
county  Judge  left  and  did  not  return  after  tbe 
charge  had  been  delivered  and  before  tbe  rendition 
of  the  verdict,  Is  improper,  and  a  new  trial  should  he 
granted,  as  tbe  Justice  of  sessions  disqualified  bim- 
self from  further  sitting  as  a  member  of  the  court 
by  teaviag,  and  after  tbe  county  Judge  left  the  only 
competent  members  of  tbe  court  remaining  were 
tbe  presiding  Justice  and  tbe  other  Justice  of  ses- 
sions.   People  V.  8baw,G3  N.  Y,  86. 

And  the  presiding  Justice  at  a  court  of  oyer  and 
terminer  in  New  York  has  no  autborlty  to  dis- 
charge a  jury  upon  its  failure  to  agree  In  tbe  ab- 
sence of  his  associates,  the  presence  of  wbom  is 
necessary  to  constitute  a  court  of  oyer  and  ter- 
miner.   People  V.  Reagie,  60  Rarb.  SSfl, 

And  tbe  failure  of  the  defendant  in  a  criminal 
prosecution  to  object  at  the  time  is  not  a  waiver  of 
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the  right  to  insist  upon  the  defective  organization 
of  the  court  when  a  verdict  is  received  by  the  pre- 
siding judge  in  the  absence  of  the  sessions  justices. 
Hlnman  v.  People,  13  Hun.  266. 

When  a  court  of  sessions  is  in  progress  with  a 
quorum  In  actual  attendance,  however,  the  casual 
and  temporary  absence  of  one  of  the  judges  from 
tbe  seat  assigned  him  neither  breaks  up  tbe  court 
nor  impairs  the  validity  of  its  proceedings.  Tuttle 
V.  People,  86  N.  Y.  481. 

And  tho  fact  that  one  of  tbe  session  justices  in  a 
prosecution  for  perjury  bad  occasion  to  leave  the 
bench  for  a  few  minutes  to  ban  da  paper  to  a  person 
wbo  is  waiting  in  court  to  receive  it,  and  wbo  was 
some  20  feet  from  the  presiding  judge  when  an  ob. 
Jection  to  tbe  admission  of  a  deed  in  evidence  was 
overruled,  does  not  vitiate  tbe  prooeedings.  Tut- 
tle V.  People,  38  N.  Y.  431. 

And  tbat  one  of  the  three  memt)er8  of  llie  court 
of  sessions  was  not  in  the  place  in  tbe  room  which  it 
was  customary  for  one  holding  bis  office  to  occupy 
during  a  trial,  does  not  disorganize  or  disrupt  tbe 
court  so  tbat  it  will  lose  jurisdiction  where  all  and 
each  were  ready  and  able  to  perform  each  and 
every  duty  incumbent  upon  tbem.  People  v.  Dohr- 
ing.  69  N.  Y.  874,  17  Am,  Bep.  840. 

In  this  case  Blend  v.  People,  41  N.  Y.  604,  supra, 
was  distinguished  upon  the  ground  tbat  In  tbat 
case  one  of  the  Justices  of  sessions  absented  himself 
from  tbe  place  where  the  court  was  held,  and  did 
not  reappear,  and  another  justice  was  called  to  the 
vacant  place,  while  in  this  case  tbe  Justice  of  tbe 
sessions,  who  was  sworn  as  a  witness,  did  not  leave 
the  court  room  while  tbe  trial  was  progressing,  and 
merely  left  the  bench  for  a  space  intending  soon  to 
return  to  it  and  soon  returning. 

So,  a  trial  in  the  oyer  and  terminer  of  New  York, 
at  the  commencement  of  which  the  circuit  Judge, 
the  associate  Judge,  and  two  aldermen  presided, 
after  which  during  the  progress  of  the  trial  the 
circuit  Judge  retired  from  the  bench  and  did  not 
again  return,  is  regular,  and  a  conviction  and  sen- 
tence therein  will  not  be  reversed  on  account  of 
such  departure,  as  the  associate  Judge  and  the  two 
aldermen  associated  with  him  bad  authority  to  hold 
a  court  of  oyer  and  terminer  without  the  circuit 
Judge.    People  V.  White,  22  Wend.  167. 

And  where  two  Judges  hear  a  demurrer  to  a  plea 
in  abatement  in  a  criminal  prosecution,  and  tbe 
opinion  sustaining  tbe  demurrer  is  drawn  up  by 
one  of  tbem  and  assented  to  by  tbe  other,  and  de- 
livered by  tbe  one  drawing  it  up,  sitting  alone,  and 
both  Judges  subsequently  sit  at  the  trial  of  the  in- 
dictment, there  Is  no  irregularity  for  which  a  new 
trial  will  be  ordered  under  a  statute  providing  tbat 
two  judges  sball  be  a  quorum  and  that  tbe  court 
shall  always  be  open.  State  v.  Ck)ngdon,  14  B.  I. 
458.  P.  H.  a 
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Bozeman.  And  here  a  signal  illustration  of 
the  wisdom  of  the  rule  announced  in  Turb&- 
villus  Com  is  furnished.  We  have  given  this 
proposition  the  most  anxious  consideration. 
We  have  failed,  after  exhaustive  search,  to 
find  a  single  authority  that  would  support  us 
in  disallowing  this  assignment  of  error,  and 
neither  the  attorney  general  nor  the  excep- 
tion ahly  able  and  learned  counsel  representing 
the  state  in  conjunction  with  the  attorney 
general  refers  us  to  a  single  authority  which 
opposes  the  rule  in  Turbettlle  v.  State,  in  har- 
mony with  which  also  is  Peter  y.  State,  6  How. 
(Miss.)  826.  On  the  contrary,  the  authorities 
elsewhere  uniformly  sustain  that  rule.  In 
Peavle  v.  Dohring,  69  N.  Y.  874,  reported  in 
17  Am.  Hep.  849,  at  page  858  (bottom  of  the 
page),  the  supreme  court  of  JSew  York  ex- 
pressly affirms  the  rule  in  the  Tvrhetille  Case 
that  the  judge  must  be  where  it  is  * 'physically 
possible  for  him  at  any  moment,  on  the  arising 
of  a  question"  calling  for  bis  (iecision,  to  be 
present,  and  make  it.  In  Meredeth  v.  People, 
84  III.  479,  the  judge  of  the  court  was  in  the 
court-house,  but  in  a  different  court  room, 
trying  another  case,  after  having  beard  all  the 
evidence  in  a  murder  case,  and  then  having 
called  two  members  of  the  bar  in  succession, 
to  the  bench,  to  preside  in  the  murder  case 
during  the  argument  of  counsel,  himself  hav- 
ing gone  back  several  times  to  the  court  room 
where  the  murder  case  was  being  tried.  The 
court  said  (p.  48^):  "It  is  no  less  error  than  if 
be  had  been  in  another  county.  .  .  .  The 
argument  of  a  cause  is  as  much  a  part  of  the 
trial  as  the  hearing  of  evidence.  It  is  a  right 
in  his  defense,  secured  by  the  law  of  the  land, 
of  which  a  citizen  cannot  be  deprived.  .  .  . 
The  decision  is  not  affected  by  the  considera- 
tion the  judge  was  present  a  part  of  the  time 
during  the  argument  of  the  case.  If  he  could 
be  absent  during  any  part  of  the  trial,  and  his 
official  duties  could,  during  such  time,  be  per- 
formed by  a  member  of  the  bar,  on  the  same 
principle,  his  absence  during  the  entire  trial 
could  be  justified."  Mr.  Works,  in  his  "Courts 
and  Their  Jurisdiction,"  says  (p.  87):  "When 
the  court  is  once  opened,  the  presence  of  the 
jud^e  is  necessary  at  all  times  when  judicial 
business  is  being  transacted."  The  following 
authorities , clearly  support  all  three  of  the 
propositions  laid  down  in  the  TurbeviUe  Case, 
to  wit.  that  in  the  trial  of  a  felony  the  judge 
must  always  be  where  he  can  immediately  re- 
spond to  any  call  for  the  exercise  of  his  au- 
thority in  controlling  the  court  and  the  con- 
duct of  tbe  trial,  his  relinquishment,  though 
even  temporary,  of  such  control  of  the  court 
and  conduct  of  the  trial,  working,  as  to  that 
case,  a  dissolution  of  the  court;  that  the  judge 
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cannot  delegate  his  judicial  authority  to  an- 
other; and  that  his  doing  so,  even  with  the 
consent  of  the  parties,  cannot  bind  the  defend- 
ant. Cases  cited  in  note  to  Boy  v.  Hordey  (Or.) 
25  Am.  Rep.  640, 541 ;  12  Am.  &  Eng.  Enc.  Law, 
p.  11,  note  5,  with  authorities;  Shaic  v.  PtopU, 
8  Hun,  272,  opinion  by  Hardin,  J.,  at  page 279. 
68  N.  Y.,  at  pages  88,  89;  People  ^,  WhiU,  24 
Wend.  528,  bottom  pa^e  545,  opinion  of  Wal- 
worth, Ch.,  also  opinions  of  other  judges  at 
pages  546,  549,  555,  566,  568;  JBUnd  v.  People, 
41  N.  Y.  606;  Hoagland  v.  Creed.  81  111.  506; 
Van  Slyke  v.  Trempealeau  County  Farmer^  Mut. 
F,  Ine.  Co.  89  Wis.  890,  20  Am.  Rep.  50.  Sec- 
tion 165  of  the  Constitution  has  no  application 
to  tbe  case  made  bv  the  record.  If  this  error 
were  merely  a  technical  one,  not  vital  in  its 
nature,  we  would  not,  for  that  alone,  reverse 
the  judgment.  But  the  error  here  is  of  the 
gravest  character.  It  goes  to  the  very  organi- 
zation and  constitution  of  the  court  trying 
the  appellant  on  a  charge  of  murder.  So  far 
as  tbe  lawful  power  of  this  court  can  be  ex- 
erted, in  affirming  convictions  for  violations 
of  the  law  of  the  land,  it  shall  be  exerted. 
And  mere  technical  errors,  without  Intrinsic 
merit,  when  we  can,  after  a  careful  and 
thorough  examination  of  the  whole  case,  con- 
fidently say  that  the  rij^ht  result  has  been 
reached,  that  substantial  justice  has  been  done, 
and  that,  on  a  new  trial,  no  other  result  could 
reasonably  be  arrived  at,  will  not  avail  here 
for  reversal,  in  civil  or  criminal  cases.  But 
when  the  defendant  has  been,  as  here,  denied 
a  right  secured  to  him  by  the  Constitution 
and  tbe  laws  of  the  land,  in  a  matter  going  to 
the  very  constitution  of  tbe  court  trying  him. 
we  are  compelled  to  reverse  the  case.  In  such 
cases  the  interests  of  society,  the  stability  of 
the  laws,  the  due  administration  of  justice,  de- 
mand a  reversal.  Disregard  of  fundamental 
right  in  the  case  of  the  guiltiest  defendant,  his 
conviction  in  violation  of  settled  constitutional 
and  legal  safeguards,  intended  for  the  protec- 
tion of  all,  are  not  things  which  affect  the  par- 
ticular defendant  in  a  given  case  alone,  but.  in 
their  disastrous  and  far  reaching  consequences, 
involve,  in  future  trials,  the  innocent  and 
guilty  alike,  subvert  iustice,  and  disorganize 
society.  Guilt  should  be  punished  oeruinly, 
and  condignlv,  most  assur^ly;  but  guilt  mint 
be  manifested  in  accordance  with  the  law  of 
the  land.  Else  some  day  the  innocent,  who 
are  sometimes  called  to  answer  at  the  bar  of 
their  country,  may  come  to  find  themselves 
involved  in  a  common  ruin,  deprived  of  the 
legal  trial  necessary  to  the  vindication  of  their 
innocence. 

Beterted,  newjrial  aicarded,  and  eavu  re- 
manded. 


1898. 


Zehb£n  y.  Milwaukee  Electric  Railway  &  Light  Co. 
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An  "electric  paaseiiflrer  railroad  on  a 
country  tai^h^^ay  ooostitutes  an  addltlooal 
burden,  and  cannot  be  bulJt  without  the  consent 
of  the  abutting  owner  and  payment  of  compen- 
sation. 

(March  82.  1808.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  Milwaukee  County 
refusing  to  vacate  certain  temporary  restrain- 
ing orders  enjoining  defendants  from  changing 
the  grade  of  a  street  in  front  of  plaintiff's 
property.    Affirmed, 

Statement  by  WinsIow»  J.: 

These  are  two  actions  in  equity  brought  to 
permanently  enjoin  the  defendant  railway 
company  from  grading  down  the  highway  in 
front  of  the  residences  of  the  plaintiffs,  and 
from  laying  an  electric- street  railway  thereon. 
The  cases  are  identical  in  their  facts,  and  but 
one  statement  will  be  necessary.  The  facts 
appearing  by  the  complaint  and  the  affidavits 
used  u()on  the  motion  to  dissolve  the  prelim- 
inary injunction  were  substantially  as  follows: 
Oakland  avenue  is  a  highway  60  feet  in  width, 
and  running  north  and  souih  in  the  city  of 
Milwaukee,  and  extends  northward  into  the 
town  of  Milwaukee,  and  reaches  the  village  of 
White  Fish  Bay,  which  is  an  incorporated  vil- 
lage of  400  or  600  inhabitants  whose  southern 
boundary  is  about  li  miles  north  from  the 
northern  boundary  of  the  city  of  Milwaukee. 
The  plaintiffs  own.  respectively,  two  small  lots, 
on  which  they  reside,  fronting  on  the  east  side 
of  this  highway,  about  i  of  a  mile  north  of  the 
cit^  limits  of  Milwaukee.  This  highway  has 
existed  and  been  traveled  bv  ordinary  travel 
for  many  years,  duringall  of  which  time  there 
has  been  a  grade  in  front  of  plaintiff's  lots,  as- 
cending to  the  north  about  1  foot  in  21,  and 
the  plaintiffs'  lots  are  now  4  or  5  feet  above  the 
grade.  This  grade  extends  for  a  distance  of 
800  feet  along  the  highway,  and  for  an  addi- 
tional 800  feet  there  is  a  grade  of  1  foot  in  80 
feet.  Most  of  the  property  on  the  highway 
from  the  city  limits  north  past  the  plaintiffs' 
lots  has  been  platted  into  city  lots,  and  many 
of  the  lots  have  been  sold;  but  the  greater  part 
of  them  are  held  by  nonresident  owners  for 
sale,  and  are  not  occupied  or  improved. 
There  are  abount  twenty-five  actual  residents 
upon  the  road  from  the  limits  of  the  city  to 
the  limits  of  White  Fish  Bay.    The  village  of 


White  Fish  Bay  is  composed  l&rsely  of  people 
doing  business  in  Milwaukee.  The  defendant 
owns  and  operates  substantially  the  entire  elec- 
tric street-railway  system  of  the  city  of  Milwau- 
kee, and  carries  passengers  only.  In  the  sum- 
mer of  1897  many  of  the  inhabitants  of  White 
Fish  Bay  desired  an  extension  of  the  defend- 
ant's electric  street  railway  on  Oakland  avenue 
to  the  village  of  White  Fish  Bay;  and  the  de- 
fendant  was  desirous  of  making  that  extension, 
but  it  declined  to  build  the  line  unless  the 
steep  grade  above  mentioned  was  considerably 
reducra,  and,  after  negotiations  with  the  town 
board  of  the  town  of  Milwaukee,  a  written 
agreement  was  made  between  the  defendant 
and  the  town  board,  August  17,  1897,  by 
which  the  defendant  was  alloweid  to  build 
its  electric  road  for  passenger  service  upon 
Oakland  avenue,  past  the  plaintiffs'  prem- 
ises, and  to  operate  it  under  certain  condi- 
tions for  fifty  years,  provided  that  it  would 
grade  the  highway  at  its  own  expense,  and 
save  the  town  harmless  from  all  damages 
by  reason  of  the  change  of  grade,  such 
new  grade  being  made  according  to  a  pro- 
file attached  to  the  agreement.  By  this 
agreement  and  profile  the  lii^hway  was 
to  be  cut  down  in  front  of  the  plaintiffs'  lots, 
and  for  a  long  distance  on  either  side  of 
them,  and  was  to  be  filled  in  at  other  places 
so  as  to  reduce  the  grade.  The  depth  of  the 
cut  in  front  of  the  plaintiffs'  premises  was 
about  8  feet,  and  the  width  of  the  cut  at  the 
bottom  86  feet,  with  the  sides  sloping  back  on 
each  side  to  the  street  line.  Afterwards,  on 
October  16  following,  the  town  board  made 
an  order  fixing  the  grade  of  the  street  as  indi- 
cated in  the  profile.  A  lar/ze '  proportion  of 
the  property  owners  on  the  highway  along  the 
line  of  the  proposed  change  consented,  in  writ- 
ing, to  the  change;  but  others,  including  the 
plaintiffs,  did  not  consent.  By  the  change 
proposed,  the  lots  of  the  plaintiffs  were  to  be 
left  from  12  to  14  feet  above  the  roadbed,  and 
access  to  them  by  team  will  be  either  entirely 
cut  off  or  made  very  difficult.  A  temporary 
restraining  order  was  obtained  upon  the  com- 
plaint, and  accompanying  afiEldavits  in  each 
case  at  the  commencement  of  the  actions. 
Afterwards  the  defendant  appeared,  and,  upon 
affidavits,  moved  in  each  case  to  vacate  the 
order,  which  motions  were  denied,  and  the  de- 
fendant appeals  in  both  cases. 

Me%»r8.  Miller,  Noyee*  Miller*  ft  Wahl, 

for  appellant: 

Any  damage  caused  the  plaintiff  by  the 
change  of  the  grade  of  the  street  in  front  of 
his  premises  is  damnum  ab$qve  injuria. 

ColGfough  V.  Milwaukee,  92  Wis.  186;  Booth, 
Street  Railway  Law,  pp.  18{f-189. 

The  town  board  ofsui^ervisors  had  authority 
to  grant  the  street-railroad  franchise  to  the 
street- railroad  company. 

Wis.  Laws  1860,  chap.  318. 


NoTB.— For  eJectrio-oar  line  as  additional  burden 
on  hifirhway.  see  note  to  Western  R.  Co.  v.  Alabama 
Grand  Trunk  R.  Ck>.  (Ala.)  17  L.  R.  A.  478;  State, 
Kennelly.  v.  Jersey  City  (N.  J.  L.)  26  L.  R.  A.  281; 
State.  RoebllnfiT.  ^.  Trenton  Pass.  R.  Co.  (N.  J.  L.) 
88  L.  R.  A.  129;  Reld  v.  Norfolk  City  R.  Co.  (Va.) 
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86  L.  R.  A.  274:  ChloaffO  &  N.  W.  R.  Co.  v.  Mllwau- 
kee,  R.  &  K.  Electrio  Co.  (Wis.)  87  L.  R.  A.  856. 

For  such  line  In  country  road,  see  also  Peonsylva- 
nla  R.  Co.  v.  Montgomery  County  Pass.  R.  Co.  (Pa.) 
27  L.  R.  A.  766. 
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Oakland  avenue  is  not  an  ordinary  country 
road. 

Chicago  A  N,  W.  R.  Co.  y.  Milwaukee  R.  d 
K,  Eleetrie  R.  Co,  95  Wis.  561,  87  L.  R.  A. 
856. 

An  electric  street  railroad  upon  a  country 
road  is  not  an  additional  burden. 

When  it  'appropriates  the  land  of  an  indi- 
vidual for  a  highway  the  public  pays  full  value 
and  can  use  such  land  without  payinji^  addi- 
tional compensation  for  any  public  purpose 
not  inconsistent  with  its  use  as  a  street  and 
which  does  not  impair  the  abutter's  right  of 
access  to  his  property. 

Norion  v.  Peck,  8  Wis.  714. 

Just  compensation  for  (he  taking  of  land  for 
a  highway  is  its  full  value,  the  same  as  when 
taken  for  a  railroad. 

Sanborn  <&  Berryman,  Wis.  Anno.  Stat. 
§  1848,  and  note. 

When  land  is  taken  for  a  railroad  a  proper 
deduction  in  the  absence  of  a  statute  is  made 
from  the  damages  for  the  benefits. 

Washburn  v.  Milmtukee  A  L.  W.  R.  Co.  59 
Wis.  864:  Milwaukee  db  M.  R  Co.  v.  EUe,  3 
Piuney,  334;  Chapman  v.  Oshkosh  dt  M.  River 
R.  Co,  33  Wis.  629. 

So  when  land  is  taken  by  the  public  for  a 
highway  the  fee  remains  in  the  abutter  but  the 
land  taken  can  be  used  for  all  public  purposes. 

Chicago  dt  N.  W.  R.  Co,  v.  Milwaukee  R.  dt 
K.  ElectHc  R.  Co.  95  Wis.  567,  87  L.  R.  A. 
856. 

A  street  railroad  in  a  street  is  not  an  addi- 
tional burden,  because  not  inconsistent  with 
the  use  of  a  street  as  a  street,  and  the  abutter  is 
*'not  entitled  to  a  compensation  therefor,  ex- 
cept where  some  private  right  of  such  an  owner 
(as  his  free  access  to  his  own  land  or  buildings) 
has  been  materially  impaired  thereby." 

Hobart  v.  Milwaukee  City  R.  Co,  27  Wis.  194, 
9  Am.  Rep.  461;  Huston  v.  Fort  Atkinson,  56 
Wis.  850;  2  Dill.  Mun.  Corp.  ^§  656,  675; 
Paine  Lumber  Co.  v.  Oshkosh,  89  Wis.  460; 
Huston  v.  Fort  Atkinson,  56  Wis.  850;  Chicago 
dt  N.  W.  R.  Co.  v.  Milwaukee  R.  dt  K.  Electric 
R.  Co.  96  Wis.  567,  87  L.  R.  A.  856. 

Authorities  differ  as  to  how  land  taken  for 
a  street  may  be  used  without  paying  additional 
compensation  to  the  abutter.  The  courts  of 
Massachusetts  and  New  York  have  adopted 
different  views.  The  courts  of  Wisconsin  have 
followed  Massachusetts. 

Where,  under  the  authority  of  tbe  legislature 
in  virtue  of  the  sovereign  power  of  eminent 
domain,  private  property  has  been  taken  for  a 
public  use,  and  full  compensation  for  a  per- 
petual easement  in  land  has  been  paid  to  tbe 
owner  therefor,  and  afterward  the  land  is  ap- 
propriated to  a  public  use  of  a  like  kind,  no 
new  claim  for  compensation  can  be  sustained 
by  the  owner  of  the  laud  over  which  it 
passes. 

Chase  v.  Sutton  Mfg.  Co.  4  Cusb.  152;  Pierce 
V.  Drew,  186  Mass.  bO,  49  Am.  Rep.  7;  Boston 
V.  Richardson,  13  Allen,  146;  Com.  v.  Temple, 
14  Gray.  69;  Com.  v.  Lowell  Qas  Light  Co,  12 
Allen,  75;  Atty.  Oen.  v.  Metropolitan  R.  Co. 
125  Mass.  515,  28  Am.  Rep.  264;  Lincoln  v. 
Com,  164  Mass.  9. 

In  New  York  it  is  held  that  the  appropria- 
tion of  land  for  the  use  of  a  highway  is  for  a 
specific  purpose,  and  the  public  thereby  acquire 
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a  mere  right  of  passage,  with  tbe  powers  and 
privileges  which  are  incident  to  such  a  right. 

Bloamfleld  dt  R.  Natural  Qas  Light  Co,  ▼. 
Calkins  62  N.  Y.  886. 

The  New  York  courts  have  held  the  follow- 
ing uses  of  a  street  to  be  additional  burdena 
for  which  additional  compensation  must  be 
paid: 

(1)  A  street  railroad. 

Craig  v.  Rochester  City  dt  B.  R.  Co.  89  N.  Y. 
404 

(2)  Gas  pipe  in  a  country  road. 
Bloomfield  db  R,  Natural  Qas  Light  Co.  y. 

Calkins,  62  N.  Y.  888. 

(3)  City  sewer  in  a  country  road. 

Van  Brunt  v.  Flatbusit,  128  N.  Y.  55. 

(4)  Telephone  poles  in  a  country  road. 

Eels  V.  American  Teleph,  db  Tel^,  Co,  143  K. 
Y.  188,  25  L.  R.  A.  640. 

Tbe  supreme  court  of  Wisconsin  has  followed 
the  Massachusetts  deciaions  and  adopted  its 
view  as  to  what  uses  a  street  can  be  put  to 
without  paying  additional  compensation  to  tbe 
abu:ter. 

Hobart  v.  Milwaukee  City  R,  Co.  27  Wia. 
194;  Chicago  A  N,  W,  R,  Co.  v.  Milwaukee  R. 
dt  K.  ElectHc  R.  Co,  95  Wis.  568,  37  L.  R.  A. 
856;  Huston  v.  Fort  Atkinson,  66  Wis.  850. 

The  Massachusetts  doctrine  has  also  been 
adopted  by  the  weight  of  authority  in  other 
states. 

Booth,  Street  Railways,  par.  82;  Chicago  dt 
N.  W.  R,  Co.  V.  Milwaukee  R.  db  K.  Electric 
R.  Co,  95  Wis.  667,  87  L.  R.  A.  856;  Hewett  ▼. 
Western  U,  Teleg.  Co.  4  Markey.  424;  /rtmnv. 
Great  Southern  Teleph.  Co.  ffl  La.  Ann.  68; 
Pierce  v.  Drew,  186  Mass.  75.  49  Am.  Rep.  7; 
Cater  v. Northwestern  Teleph.  Exch,  Co.  60  Minn. 
689,  28  L.  R.  A.  810.  Reversing  Wt^/it  v.  Erie 
Teleg.  dk  Teleph.  Co.  87  Minn.  847:  PtopleY. 
Elton,  100  Mich.  208,  24  L.  R.  A.  721;  Julia 
Bldg.  Asso.  v.  BeU  Teleph.  Co.  88  Mo.  258  57 
Am  Rep.  898;  Oay  v.  Mutual  Union  Teleg.  Co. 
12  Mo.  App.  485;  Bershfleld  v.  Rocky  Mountain 
BeU  Teleph.  Co.  12  Mont.  102;  Mills,  Em.  I>om. 
§  18Ta;  Keasby,  Electric  Wires,  pp.  82-85. 

The  New  York  doctrine  is  fallacious  which 
holds  certain  uses  of  a  country  highway  are  an 
additional  burden  when  the  same  uses  would 
not  constitute  an  additional  burden  upon  a  city 
street. 

This  New  York  view  is  repudiated  by  Massa- 
chusetts and  Minnesota. 

Pierce  v.  Drew,  186  Mass.  80,  49  Am.  Rep. 
7;  Lincoln  v.  Com,  164  Mass.  9. 

The  supreme  court  of  Minnesota  also  repa- 
diates  the  New  York  doctrine. 

Cater  v.  Northwestern  Tel^h,  Exch.  Co.  60 
Minn.  548,  28  L  R.  A.  310. 

Street  railroads  can  be  constructed  upon 
country  roads  without  paying  additional  com- 
pensation. 

Beilman  v.  Lebanon  dt  A,  Street  R.  Go.  146 
Pa.  28;  Pennsylvania  R.  Co.  v.  Montgomery 
County  Pass.  R.  Co,  8  Pa.  Dist.  R.  68;  iWdt- 
cord  V.  Baltimore  C.  dt  E.  Mills  Ban.  R,  Co. 
84  Md.  468. 

The  supreme  court  of  Wisconsin  has  held 
that  an  electric  street  railroad  outside  of  the 
city  limits  but  in  a  suburb  is  not  an  additional 
burden,  but  it  is  if  it  be  a  commercial  electric 
railroad. 

Chicago  dt  N,  W,  R,  Co,  v.  Milwaukee  R.  dt 
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K.  Electric  R.R.  Co.  95  Wis.  667,  37  L.  R.  A. 
856. 
Messrs.  O'Connor*  Hammel,  ft  Schmitx. 

for  respondent: 

Tbe  town  board  of  supervisors  bad  do  au- 
thority to  grant  the  street-railway  company  a 
franchise  to  grade  and  use  the  street  in  front 
of  plaintiff's  prenaises,  without  compensation, 
and  especially  where  private  property  rights 
are  affected. 

The  owners  of  lands  bounded  by  a  public 
street  acquire  an  easement  in  the  street  for  in- 
gress and  egress  to  and  from  their  premises, 
sometimes  called  **tbe  easement  of  access," 
and  the  taking  of  which  is  the  taking  of  private 
property  for  public  use,  entitling  such  abutting 
owner  to  compensation. 

Chicago  db  I^.  W.  B.  Co.  v.  Milwaukee  R. 
&  K.  Electric  R  Co.  95  Wis.  561.  87  L.  R.  A. 
856;  Hobart  v.  Milwaukee  City  R.  Co.  27  Wis. 
19i  9  Am.  Rep.  461;  3  Elliott,  Railroads, 
§  1085;  iMhr  v.  Metropolitan  EUv,  R.  Co.  104 
N.  Y.  268:  Story  v.  New  York  Elev.  R.  Go.  90 
N.  T.  122.  43  Am.  Rep.  146;  Booth,  Street 
Railways,  g  91. 

If  tbe  street  is  laid  out  or  widened  or  altered 
colorably  for  tbe  use  of  the  town,  but  reallv 
for  the  benefit  of  tbe  individual,  such  proceed- 
ing is  void. 

2  Dill.  Mud.  Corp.  g  598;  Willamette  Iron 
Works  V.  Oregon  R.  d  Nav.  Co.  26  Or.  224,  29 
L.  R.  A.  88;  Elliott,  Roads  &  Streets,  p.  560. 
The  construction  and  operation  of  a  horse 
railway  in  the  public  streets  of  a  city,  by  au- 
thority from  the  city  government,  is  not  a  new 
burden  imposed  upon  the  owners  of  the  fee  of 
th6  land,  and  they  are  not  entitled  to  compensa- 
tion therefor,  except  where  some  private  right 
of  an  abutting  owner,  as  his  free  access  to  his 
own  land  or  buildings,  has  been  materially  im- 
paired thereby. 

Hobart  V.  Milwaukee  City  R.  Co.  27  Wis. 
200;  Chicago  d  N.  W.  R,  Co.  v.  Milwaukee,  R. 
dt  K.  Electric  R.  Co.  95  Wis.  570.  37  L.  R  A. 
856;  Hanlin  v.  Chicago  db  JV.  W.  R.  Co.  61 
Wis.  515;  Cincinnati  db  8.  G.  Ave.  Street  R. 
Co.  V.  Cumminsville,  14  Ohio  St.  528;  Camp- 
bell V.  Metropolitan  Street  R.  Co,  82  Ga.  320; 
Jfbrd  V.  Santa  Cruz  R.  Co,  59  Cal.  290. 

There  is  a  distinction  between  a  city  street 
and  a  country  road— an  urban  and  a  rutal  serv- 
itude— the  city  street  being  subject  to  uses 
growing  out  of  the  needs  of  an  urban  com- 
munity—uses which  do  not  bear  the  same 
relation  to  the  welfare  of  a  rural  community. 
Tbe  construction  of  a  street  railway  upon  a 
country  highway  imposes  a  new  burden  and 
an  additional  servitude  on  the  land  entitling 
the  abutting  landowner  to  compensation. 

Chicago  db  N.  W.  R.  Co.  v.  Milwaukee,  R.  db 
K.  Electric  R.  Co.  95  Wis.  561,  37  L.  R.  A. 
856;  Palmer  v.  Larchmont  Electric  Co.  6  App. 
I>iv.  12;  Elliott,  Roads  &  Streets,  p.  299; 
BloomMd  db  R.  Natural  Qas  Light  Co.  v.  Cal- 
kins, 62  N.  Y.  886;  Eels  v.  American  Teleph. 
db  Teleg.  Co.  143  N.  Y.  133.  25  L.  R.  A.  640; 
Fobea  v,  Rome,  W,  dt  0.  R,  Co.  121  N.  Y.  505, 
8  L.  R.  A.  453;  Van  Brunt  y.  Flathush,  128  N. 
Y.  50;  Sterling's  Appeal,  111  Pa.  41,  56  Am. 
Rep.  246;  Kincaid  v.  Indianapolis  Natural 
G^as.  Co.  124  Ind.  577,  8  L.  R.  A.  602:  Bordm 
▼.  Atlantic  Highlands,  R.  B.  db  L.  B.  Electric 
H.  Co.  (N.  J.  Ch.)  33  Atl.  227;  Pennsylvania 
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R.  Co.  V.  Montgomery  County  Pass.  R.  Co,  167 
Pa.  62,  27  L.  R.  A.  766. 

A  broad  distinction  is  recognized  in  the  au- 
thorities between  urban  and  suburban  or  rural 
servitudes. 

Western  R  Co.  v.  Alabama  Grand  Trunk  R. 
Co.  96  Ala  272.  17  L.  R.  A.  474;  Palatine  v. 
Kreuger,  121  111.  73. 

Electric  railway  poles  so  placed  as  to  actually 
impair  access  entitle  abutting  owners  to  com- 
pensation. 

Pelton  V.  East  Cleteland  JR.  Co.  22  Ohio  L. 
J.  67;  Tiedeman,  Mun.  Corp.  §  304;  i^wis, 
Em.  Dom.  §  124. 

Wisconsin  has  accepted  the  middle  doctrine, 
and  has  not  followed  the  Massachusetts  deci- 
sions. 

Any  kind  of  a  street  railway  may  be  an  ad- 
ditional burden,  if  it  is  so  constructed  as  to 
deprive  the  abutter  of  bis  easement,  and 
entitles  such  abutting  landowner  to  compensa- 
tion. 

Lahr  v.  Metropolitan  Elev.  R.  Co.  104  N. 
Y.  268;  Fobes  v.  Rome,  W.  db  0.  R.  Co.  121  N. 
Y.  505,  8  L.  R.  A.  463;  Detroit  City  R.  Co.  v. 
Mills,  85  Mich.  634;  Louisville  db  N.  R.  Co.  v. 
Finley,  86  Ky.  291 

Winslow,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  proposes  to  construct  and 
operate  an  electric  street  railway  for  the  car- 
riage of  passengers  upon  a  highway  in  a  coun- 
try town  outside  of  the  city  limits  of  Mil- 
waukee, and,  for  that  purpose  and  by  permis- 
sion of  the  town  authorities,  to  cut  down  the 
highway  about  8  feet,  so  that  an  abutting 
owner's  right  of  access  to  his  property  will  be 
seriously  impaired;  and  the  question  is  whether 
this  can  be  done  without  the  consent  of  the 
abutting  owner,  and  without  the  payment  of 
compensation  to  such  owner.  The  question  is 
a  new  one  in  this  court,  and  one  the  import- 
ance of  which,  in  view  of  the  rapid  develop- 
ment of  electric  power  as  a  means  of  carriage 
for  long  distances,  can  hardly  be  overestimated. 
If  the  highway  in  question  in  this  case  can  be 
so  used,  the  question  at  once  arises  whether 
every  country  highway  may  not  be  used  in 
the  same  way.  If  it  be  said  that  the  highway 
before  us  in  this  case  is  in  effect  a  city  street 
because  of  its  close  proximity  to  the  city,  and 
because  the  adjoining  lands  are  platted,  and 
because  it  connects  a  suburban  village  with  the 
city,  and  that  a  clear  distinction  ought  to  l>e 
drawn  between  such  a  hi/^hway  and  the  ordi- 
nary country  road  in  farming  districts,  the  in- 
quiry will  tiien  be:  Can  such  a  distinction  be 
practically  drawn,  and  can  it  be  satisfactorily 
applied,  and  upon  what  solid  grounds  will  it 
rest?  A  distinction  so  important  must  in  rea- 
son be  one  which  can  be  drawn  with  some 
reasonable  degree  of  certainty  in  ever^  case, 
and  must  be  capable  of  practical  application. 
Is  the  line  to  be  drawn  according  to  density  of 
population,  and,  if  so,  what  degree  of  density 
is  to  be  the  test?  Is  it  to  depend  upon  the 
activity  and  hopefulness  of  adjoining  land- 
owners in  platting  their  land  into  building 
lots,  or  upon  the  question  whether  a  neighbor- 
ing villasre  or  town  can  properly  be  called  a 
suburb  of  the  principal  city?  Or  is  it  to  de- 
pend tfpon  a  judicious  consideration  of  all 
37 
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these  coDditioDfl  massed  .together,  and  upon  a 
conclusion  to  be  evolved  from  the  entire  mass, 
'Which  will  determine  the  answer  to  the  ques- 
tion in  each  particular  case,  but  in  no  other? 
Or,  on  the  other  hand,  must  it  be  held  that,  in 
order  to  make  a  highway  a  city  street,  it  must 
lie  within  the  corporate  boundaries  of  the  city, 
and  that  outside  of  those  boundaries  no  rea- 
sonable or  practicable  distinction  can  be  drawn 
based  either  on  proximity  to  the  city,  or  on 
platting  of  lands  or  density  of  population,  or 
upon  the  fact  that  the  highway  connects  the 
city  with  a  neighboring  suburban  village? 
These  are  all  important  questions,  which,  as 
before  indicated,  are  new  in  this  court,  and 
demand  careful  consideration. 

It  was  long  ago  held  by  this  court,  follow- 
ing the  well-nigh  universal  current  of  author- 
ity, that  a  horse  railway  constructed  upon 
grade  in  a  city  street,  and  by  permission  of  the 
city  authorities,  was  not  an  additional  burden 
upon  the  fee,  and  that  the  adjoining  land- 
owner was  not  entitled  to  compeosatioD  there- 
for. Hnhart  V.  Milwaukee  City  R.  Co.  27  Wis. 
194,  9  Am.  Rep.  461.  In  a  recent  case  it  was 
further  held  by  this  court  that  an  electric  rail- 
way constructed  under  a  charter  authorizing 
it  10  carry  passengers,  merchandise,  baggage, 
mail,  and  express  matter,  and  running  from 
city  to  city,  was  not  a  street  railway,  within 
the  meaning  of  the  Hohart  Com,  so  far  as  it 
passed  over  the  highways  of  intervening  coun- 
try towns,  and  that  it  could  not  use  such  high- 
ways without  the  consent  of  or  compensation 
pnid  to  the  owners  of  the  abutting  real  estate. 
Chieaqo  <fe  N.  W.  R.  Co  v.  Milwaukee,  R.  &  K, 
Klectric  R.  Co.  95  Wis.  561, 87  L.  R.  A.  856.  No 
01  her  decisions  directly  bearing  on  the  contro- 
versy before  us  now  have  been  made  in  this 
court,  and  it  is  manifest  that  neither  of  the 
cases  referred  to  is  decisive  of  the  questions 
here  involved.  In  other  courts  there  have 
been  decisions  holding  more  or  less  directly 
that  an  electric  street  railway  upon  a  city 
street  constructed  with  poles  and  a  trolly  wire 
stands  in  the  same  legal  situation  as  a  horse 
railway,  and  does  not  constitute  necessarily  an 
additional  burden  to  the  fee.  These  cases  will 
be  found  cited  in  the  note  to  p  83  of  Booth  on 
Street  Railways,  although  it  is  entirely  clear 
that  the  cases  cited  do  not  all  support  the 
broad  proposition  which  the  writer  lays  down 
Most  of  these  cases  were  reviewed  by  Ragan, 
C,  in  Jaynes^,  Omaha  Street  R.  Co.  (Neb) 
89  L.  R.  A.  751,  and  it  is  not  deemed  neces 
sary  to  review  them  in  this  opinion,  as  the 
question  is  not  before  us.  The  Nebraska  case 
cited  seems  to  reach  the  conclusion  that  if  an 
electric  street  railway  on  a  city  street  moves 
its  cars  without  occupying  permanently  any 
part  of  the  street  with  poles  or  wires,  as,  for 
instance,  by  storage  batteries,  it  docs  not  con- 
stitute an  additional  burden  simply  because 
the  motive  power  is  electricity;  but  that  the 
planting  of  poles  in  the  street,  so  as  to  inter- 
fere with  an  abutting  owner's  right  of  access  to 
his  property,  will  constitute  an  additional  bur 
den  for  which  compensation  must  be  made.  We 
have  been  referred  to  no  case  which  squarely 
holds  that  the  mere  fact  that  the  cars  upon 
a  street  railway  in  a  city  street  are  propelled 
by  electricity  by  the  overhead  trollej  system, 
instead  of  by  animal  power,  makes  the  rail- 
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way,  as  a  matter  of  law,  an  additional  bur- 
den, although  very  vigorous  dissenting  opin- 
ions to  that  effect  may  be  found  in  the 
case  of  Detroit  City  R.  Co.  v.  MilU,  85  Mich. 
684. 

The  question  has  not  been  presented  to  this 
court,  and  hence  has  not  been  decided,  and 
cannot  be  decided  now.  The  question  here 
presented  is  whether  such  a  railway  is  an  addi- 
tional burden  when  it  is  to  be  operated  upon 
a  highway  in  a  country  town,  and  when,  also, 
the  railway  company  proposes  to  grade  down 
the  highway  for  the  purpose  of  laying  their 
track  to  such  an  extent  as  to  seriously  impair 
the  right  of  access  of  adjoining  lot-owners.  It 
is  very  evident  that  this  last  named  considera- 
tion is  an  important  one.  Conceding  for  the 
moment  that  the  highway  should  be  treated  as 
a  city  street*,  and  that  an  electric  trolley  sys- 
tem operating  upon  grade  upon  such  a  street 
is  not  an  additional  burden  upon  the  fee,  still 
it  has  not  been  yet  held  by  this  court  that  ihe 
public  authorities  could  lawfully  authorize  a 
street  railway  company  to  grade  down  a  street 
for  the  express  purpose  of  laying  its  tracks  and 
operating  its  road  to  the  impairment  of  the 
abutting  owners'  right  of  access.  It  was  said 
in  Bobari  v.  Milwaulee  City  R.  Co.  27  Wis.  194. 
9  Am.  Rep.  461,  that  a  horse  railway  upon  a 
city  street  was  not  an  additional  burcien  **ex- 
cet>t  where  some  private  right  of  such  an 
owner  (as  his  free  access  to  his  own  land  or 
buildiu^s)  has  been  materially  impaired 
thereby;"  and  this  is  certainly  in  accord  with 
the  authorities.  Now.  it  appears  very  conclu- 
sivelv-  here  that  the  proposed  grading  of  the 
highway  is  about  to  be  done  by  the  defendant 
company,  by  consent  of  the  town  authorities, 
for  the  express  purpose  of  enabling  the  com- 
pany to  successfully  build  and  operate  its  street 
railway.  One  of  theoitlcials  of  the  company, 
whose  affidavit  was  used  upon  the  hearing  of 
the  motion,  deposed  that  the  defendant's  cars 
could  not  be  practically  or  economically 
operated  over  the  highway  if  the  grade  were 
not  changed,  and  that  the  company  I  ad  al- 
ways refused  to  extend  its  line  on  that  account, 
and  that,  before  it  consented  to  extend  the  line, 
it  insisted  that  the  new  grade  be  established. 
It  was. evidently  solely  in  consequence  of  this 
demand  by  the  street-railway  company  that 
the  town  authorities  made  the  agreement  with 
the  compan}',  binding  it  to  do  the  grading  at 
its  own  expense,  and  to  hold  the  town  harm- 
less from  all  claims  for  damages  resulting 
therefrom.  There  does  not  seem  to  have  been 
any  other  demand  that  the  grade  be  changed. 
The  highway  had  been  in  use  for  many  years, 
and  had  sufficed  for  all  ordinary  purposes  of 
travel;  and  it  is  evident  that  the  change  was 
to  be  mad^  simply  to  meet  the  requirements 
of  the  street-railway  service,  and  in  pursuance 
of  the  demand  of  the  company.  It  is,  of 
course,  true  that  the  bed  of  the  highway,  when 
graded,  would  have  a  somewhat  easier  grade 
for  the  uses  of  ordinary  travel,  but  that  seems 
to  have  been  merely  an  incidental  result.  The 
object  aimed  at  was  to  fit  the  highway  for  the 
corporate  uses  of  the  street-railway  company, 
and  hence  it  was  very  reasonably  insisted  by 
the  town  authorities  that  the  railway  company, 
being  the  beneficiary,  should  defray  the  ex- 
pense.   This  being  so,  the  question  is  whether 
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in  fact  the  railway  coaipaDy  is  Dot  aboat  to 
materially  impair  the  right  of  access  of  the  ad- 
joining lot  owners  by  the  construction  of  its 
railroad,  within  the  naeaning  of  the  decision  in 
the  Hobart  Case  and  whether  it  can  do  so  with- 
out compensation. 

It  is  said  on  behalf  of  the  company  that  the 
town  board  has  full  power  to  change  the  grade 
of  the  highway  at  pleasure,  and  without  pay- 
ment of  compensation  to  lot  owners,  and  that 
the  company  is  simply  acting  as  the  agent  or 
employee  of  the  town  board  in  doing  the  grad- 
ing, and  hence  that  such  grading  cannot  be 
considered  as  any  part  of  the  construction  of 
the  railroad,  but   rather  the  exercise  of  the 
power  of  the  town  to  grade  highways.     If  has 
been  held  in   this  state  that  cities  and  other 
municipal  corporations  which  ajre   endowed 
with  power  to  fix  and  change  the  grades  of 
streets  are  not  liable  to  adjoining  lot  owners 
for  such   changes,  in  the  absence  of  express 
statutory  provision  for  compensation.     This 
principle  is  so  well  established  that  it  is  un- 
necessary to  cite  authorities   in  its  support. 
The  assumption  that  town  boards   have   the 
same  broad  powers  as  to  the  grading  of  high- 
ways as  are  generally  conferred  upon  the  au- 
thorities of  cities  is  somewhat  doubtful,  to  say 
the  least,  if  not  unwarranted  by  the  provi 
sions  of  the  statutes.    It  is  true  that  town  boards 
have  the  care  and  supervision  of  the  highways 
and  bridges  of  the  town,  and  it  is  their  duty 
to   see    that    they    are    kept   in    repair,  and 
that   obstructions    are    removed.     They    are 
also   required  to  divide  the  town  into  road 
districts,  and  levy  bierhway  taxes,  and  to  re- 
quire the  overseers  of  highways  to   perform 
their  duties,  and  they  have  power  to  lay  out 
new  highways.     Rev.  Stat.  ^  1223,  as  amended 
by  chapter  103,  Laws  1885.     These  comprise 
the  general  duties  of  the  town  boards  as  to 
highways,  and  we  are  not  referred  to  any  sec- 
lion  empowering  the  board  to  make  any  such 
radical  change  of    grade  as   was  attempted 
here,  in  the  absence  of  some    showing   that 
such  grading  was  necessary  in  order  to  make 
the  highway  safe  for  travel.     Doubtless  the 
board  may  make  such  changes  in  the  surface 
of  the  road  as  will  make  it  safe  for  travel,  be- 
cause they  are  charged  with  the  duty  of  pro- 
viding reasonably  safe   highways,    and   they 
must,  of  course,  possess  powers  broad  enough 
.  to  carry  out  this  very  important  duty;  but,  when 
it  cannot  be  sliown  ihat  a  change  is  necessary 
to  accomplish  this  pur()ose,  the  question  as  to 
their  power  to  make  a  change  prejudicial  to  the 
adjoining    properly    owners  vseems  doubtful. 
We  do  not,  however,  decide  this  question,  be- 
cause we  do  not  deem  it  necessary.     Grant,  if 
you  please,  that  the  power  exists;  still  it  is  en- 
tirely cerfain  that  it  is  a  power  to  be  exercised 
solely  for  the   public    good,  and   not   for  the 
benefit  of  a  private  corporation  or  individual. 
Upon  this  subject  the  following  very  pertinent 
remarks  are  made  in  Elliott,  Roads  &  Streets. 
p.  558,  note  4:     *'The  rule  that  municipal  cor 
porations  may  change  the  grades  of  streets  at 
pleasure  is,  at  best,  not  easily  defended,  and  to 
so  extend  it  as  to  make  it  work  for  the  benefit 
of  a  private  corporation  at    the    expense  of  a 
property  owner  is  giving  a  harsh  rule  an  ap- 
plication that  it  should  never  receive.     .     .     . 
We  do  not  believe  that  the  discretionary  power 
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to  change  the  grade  of  streets  exists  where  the 
change  is  solely  for  the  benefit  of  a  private  cor- 
poration or  individual.  We  cannot  avoid  the 
conviction  that  the  courts  may  inquire  whether 
the  change  is  for  municipal  purposes  or  exclu- 
sively for  the  benefit  of  a  private  corporation, 
and  if  they  find  that  it  is  solely  for  the  benefit 
of  such  a  corporation,  they  may  rightfully  in- 
terfere." These  views  seem  to  us  reasonable 
and  just.  In  the  present  case  it  is  certain  that 
the  attempted  change  of  grade  was  made  at 
demand  of.  and  primarily  for  the  sole  benefit  of, 
the  street-railway  company.  No  fact  could  be 
more  clearly  proved  than  this  fact  is  in  the  case. 
Whatever  small  benefits  the  general  public  may 
receive  in  the  way  of  an  easier  grade  for  vehi- 
cles or  the  privilege  of  riding  upon  the  electric 
cars  are  merely  incidental  to  the  main  object. 
That  main  object  was  and  is  the  pecuniary 
benefit  to  the  street  railway  company  arising 
from  the  operation  of  street  cars  over  the  high- 
way, which  was  impracticable  before  the 
change,  and  will  be  practicable  after  the 
change.  The  town  authorities  had  no  inten- 
tion of  grading  the  stree',  and  the  public  did 
not  demand  it.  We  believe  public  powers 
which  are  held  in  trust  to  be  exercised  for  the 
benefit  of  the  whr>le  people  ought  not  to  be, 
and  cannot  be.  farmed  out  to  an  individual  for 
his  own  especial  benefit,  when  private  rights 
are  thereby  invaded.  Such  proceedings 
seem  to  us  clearly  against  public  policy.  The 
vice  lies,  not  in  the  fact  that  the  work  is  physic- 
ally done  by  the  street  railway  company  in- 
stead of  by  employees  of  the  town  (the  town 
may  probably  choose  its  own  agents,  to  whom 
it  may  intrust  the  performance  of  lawful  pub- 
lic works),  but  thefvice  lies  in  the  fact  that  the 
work  itself  is  primarily  and  essentially  private 
work  done  by  a  private  corporation,  for  the 
advancement  solely  of  its  own  ends,  and  is  not 
a  work  demanded  by  the  public,  or  which 
would  be  undertaken  by  the  town  as  a  neces- 
sary public  work. 

The  question  is  certainly  not  free  from  dif- 
ficulty. It  is  stated  in  Booth,  St.  Ry,  Law, 
§  92,  that  if  a  street-railway  company,  acting 
under  authority  of  the  city  council  in  laying 
its  tracks,  changes  the  ffrade  of  a  street  to  con- 
f6rm  to  a  new  grade  established  by  the  munic- 
ipality, and  does  the  work  properly  and  skil- 
fully, as  directed  by  the  city  authorities,  it  will 
not  be  liable  to  an  abutting  owner  for  inci- 
dental damages.  The  cases  cited  in  support  of 
the  doctrine  seem  to  be  cases  where  the  city, 
acting  in  exercise  of  its  undoubted  powers,  has 
fixedthe  grade  of  a  street  for  the  benefit  of  the 
whole  public,  and  thereafter  the  railway  com- 
pany has  built  its  road,  and  done  the  necessary 
grading  to  put  its  tracks  upon  the  legal  grade. 
Hriggsv,  Lewi^ton  db  A.  U(*r%e  R,  Co.  71)  Me. 
363;  Inter  State  Consol.  Rapid  Transit  R.  Co. 
v.  Early,  46  Kan.  197.  Such  cases  are  mani- 
festly not  this  case.  It  is  very  certain  that  a 
street  railway  cannot  change  the  grade  of  a 
street  to  suit  itself,  and  thereby  injure  the  prop- 
erty owner's  right  of  access  to  his  property. 
Booth,  Street  Railways,  ^  91;  Nichoh  v.  Ann 
Arbor  &Y.  Street  R,Co.  87  Mich.  361,16  L.  R.  A. 
371.  Regarding  the  change  of  grade  hereto 
be  made  as  substantially  a  change  made  by 
the  railroad  company  for  its  own  ends,  and 
purely  to  enable  it  to  operate  its  road  success- 
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fully,  we  are  uowilliag  to  subscribe  to  the 
doctriue  that  the  mere  consent  of  the  town  au- 
thorities will  free  the  railway  company  from 
liability  to  the  adjoining  property  owner 
whose  property  will  be  rendered  practically 
inaccessible.  We  regard  it  as  clear  that  the 
abutters'  right  of  access  has  been  cut  off  by  the 
building  of  the  road  and  the  necessary  acts 
connected  therewith,  and  not  by  the  merely 
nominal  act  of  the  town  board  in  attempting 
to  fix  the  grade  at  the  request  and  for  the  sole 
benefit  of  the  street-railway  company. 

There  is,  however,  another  question  in  the 
present  case,  which  is  much  broader  in  its 
scope,  and  which  is  becoming  a  more  pressing 
question  every  day;  and  that  is  the  question 
whether  passenger  railroads  operated  by  me- 
chanical power  can  be  laid  over  country  high- 
ways without  consent  of,  or  compensation  paid 
to,  the  adjoining  landowner;  or,  in  other  words, 
are  they  additional  burdens  to  the  fee?  The 
development  of  electric  railways  and  motors  is 
so  rapid  that  this  question  should,  if  possible, 
be  settled,  as  the  day  is  evidently  not  far  distant 
when  such  passenger  railways  running  from 
city  to  city  will  be  numerous,  and  extend  to  all 
pans  of  the  state.  It  is  well  settled  that  a 
horse  railroad  upon*  a  city  street,  built  upon 
grade,  and  for  the  carriage  of  passengers  only, 
is  not  an  additional  burden.  The  drift  and 
weight  of  authority  in  other  states  seem  to  be 
also  that  the  operation  of  the  road  by  electricity 
or  other  mechanical  power  does  not  change 
the  nature  of  the  road  in  this  respect,  although 
it  is  also  held  by  some  other  courts  that,  if 
permanent  erections  in  the  street  interfering 
with  the  right  of  acces*  are  necessary  for  the 
operation  of  the  road,  these  may  constitute  an 
additional  burden.  This  court,  however,  has 
not  passed  upen  these  questions;  and,  however 
they  may  be  decided,  the  result  would  not 
necessarily  determine  the  status  of  a  country 
road  in  these  respects. 

That  there  are  many  and  marked  diflferences 
between  the  uses  to  which  a  city  street  is  put 
and  the  uses  to  which  a  country  highway  is 
put  cannot  be  denied;  nor  can  it  be  denied  that 
the  uses  contemplated  when  the  land  is  taken 
vary  widely,  except  that  both  are  intended  for 
purposes  of  travel.  The  street  railway  in  its 
inception  is  a  purely  urban  institution.  It  is 
intended  to  facilitate  travel  in  and  about  the 
city,  from  one  part  of  the  municipality  to  an- 
other, and  thus  relieve  the  sidewalks  of  foot 
passengers  and  the  road  way  of  vehicles.  It  is 
thus  an  aid  to  the  exercise  of  the  easement  of 
passage;  strictly,  a  city  convenience,  for  use 
in  the  city,  by  people  living  or  stopping  therein, 
and  fully  under  the  control  of  municipal  au- 
thorities, who  have  been  endowed  with  ample 
power  for  that  purpose.  This  strictly  urban 
character  of  the  street  railways  remained  prac- 
tically unchanged  for  many  years,  and  during 
these  years  the  long  line  of  decisions  grew  up 
recognizing  the  street  railway  as  merelv  an  im- 
proved method  of  using  the  street,  and  rather 
as  a  help  to  the  street  than  a  burden  thereon. 
Time,  however,  has  made  changes  in  condi- 
tions. New  motive  power  has  been  discovered 
and  it  is  found  that  by  its  use  an  enlarged  city 
street  car  may  profitably  run  long  distances, 
and  compete  to  some  extent  with  the  steam 
railway.  It  is  proposed  to  convert  the  city 
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railways  into  lines  of  passenger  transportation, 
covering  long  distances,  and  connecting  widely 
separated  cities  and  villages,  by  using  the 
country  highways,  and  operating  long  and 
heavy  coaches,  sometimes  made  up  into  trains 
of  several  cars.  Thus,  the  urban  railway  has 
developed  into  the  interurban  railway,  and 
threatens  soon  to  develop  into  the  interstate 
railway.  The  small  car  which  took  up  pass- 
engers at  one  corner,  and  dropped  them  at  an- 
other, has  become  a  large  coach,  approximat- 
ing the  ordinary  railway  coach  in  size,  and  has 
become  a  part,  perhaps,  of  a  train  which  sweeps 
across  the  country  from  one  city  to  another, 
bearing  its  load  of  passengers  ticketed  through, 
with  an  occasional  local  passenger  picked  up 
on  the  highway.  The  purely  city  purpose 
which  the  urban  railway  subserved  has  devel- 
oped into  or  been  supplanted  by  an  entirely 
different  purpose,  namely,  the  transportation 
of  passengers  from  city  to  city  over  long 
stretches  of  intervening  country.  When  this 
train  or  car,  with  its  load  of  through  passen- 
gers, is  passing  through  a  country  town,  it  is 
clearly  serving  no  township  purpose,  save  in 
the  most  limited  sense.  It  is  very  difficult  to 
say  that  this  use  of  a  country  highway  is  not  an 
additional  burden.  It  is  built  and  operated 
mainly  to  obtain  the  through  travel  from  city 
to  city,  and  only  incidentally  to  take  up  a  pas- 
senger in  the  country  town.  This  through 
travel  is  unquestionably  composed  of  people 
who  otherwise  would  travel  on  the  ordinary 
steam  railroad,  and  would  not  use  the  highway 
at  all.  Thus,  the  operation  of  this  newly-de- 
veloped street  railway  (so  called)  upon  the 
country  road  is  precisely  opposite  to  the  opera- 
tion of  the  urban  railway  upon  the  city  street. 
It  burdens  the  road  with  travel  which  would 
otherwise  not  be  there,  instead  of  relieving  it 
by  the  substitution  of  one  vehicle  for  many. 
However  we  regard  this  development  of  the 
urban  into  the  interurban  railway,  it  seems 
utterly  impossible  and  illogical  to  say  that  it  is 
essentially  the  same  in  its  purpose  or  effects  as 
the  mere  street  railway,  which  was  held  in  the 
Ilobart  Case  not  to  be  an  additional  burden  on 
the  fee.  The  reasons  given  for  that  holding  in 
that  case  either  do  not  apply  at  all,  or  only  Iq 
a  very  limited  degree,  to  the  interurban  rail- 
way. The  difference  is  not  so  much  in  the 
change  of  motive  pgwer,  but  in  the  entirely 
different  character  of  the  use.  Suppose  a 
steam  railway  corporation  were  organized  to 
carry  passengers  only  from  city  to  city,  and 
should  attempt  to  lay  its  track  upon  the  country 
roads  without  compensation;  is  there  any 
doubt  but  that  it  would  be  held  that  it  could 
not  do  so?  We  thinkjnot.  Our  conclusion  is 
that  an  interurban  electric  railway,  running 
upon  the  highways  through  country  towns,  is 
an  additional  burden  upon  the  highway.  Penn- 
sylvania li.  Co.  V.  Montgomery  County  Bass, 
R,  Co.  167  Pa.  62,  27  L.  R.  A.  766. 

But  it  is  said  that  a  distinction  should  be 
drawn  between  a  highway  in  close  proximity 
to  a  city,  or  running  between  the  city  and  a 
neighboring  suburb,  and  the  ordinary  country 
road  through  a  farming  district.  The  sugges- 
tion is  not  without  weight.  There  is  much 
difference  between  the  practical  uses  to  which 
the  two  high  ways  are  generally  put.  The  sub- 
urban highway  very  frequenUy  approximates 
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closely  to  the  city  street.  But,  as  indicated  at 
the  outset  of  this  opinioo,  the  difficulty  in 
drawing  any  clear  line  of  demafcation  between 
the  two  is  very  great.  If  a  line  be  drawn  in  one 
case  upon  the  facts  in  that  case,  depending  upon 
mere  proximity,  or  upon  the  manner  of  iise,  or 
the  density  of  population,  or  the  prospect  of 
rapid  settlement,  or  upon  all  of  these  circum- 
stances  together,  it  cannot  apply  to  any  other 
case;  and  the  question  will  always  be  one  of 
doubt  and  embarrassment,  leading  to  different 
conclusions  in  different  courts.  Such  a  con- 
dition of  the  law  is  to  the  last  degree  undesira- 
ble. The  legislature,  by  chapter  175  of  the 
Laws  of  1897,  has  provided  that  such  corpora- 
tions may  condemn  lands  necessary  for  their 
use,  but  has  further  provided  that  the  act 
should  not  apply  to  streets  in  an  incorporated 
city.  In  thus  clothing  street-railway  compa- 
nies with  the  power  to  condemn  as  to'all  prop- 
erty except  streets  within  city  limits,  the  legis- 
lature seems  to  have  indicated  its  conclusion 
that  the  city  line  was  the  proper  1  i  ne  of  demarca- 
tion, and  that  within  that  line  at  least,  con- 
demnation of  a  street  was  unnecessary.  While 
this  legislative  idea  has  no  binding  force  in 
determining  the  question  of  additional  burden, 
it  may  justly  be  considered  by  the  court  which 
is  called  upon  to  pass  upon  a  question  beset 
with  so  much  difficulty.  If  the  line  be  fixed 
at  the  limits  of  the  corporation,  it  will  at  least 


have  the  great  merit  of  certainty,  and  be  capa- 
ble of  unerring  application.  Presumably  the 
city  limits  include  the  entire  urbau  area,  and 
we  feel,  under  all  the  circumstances,  that  it  is 
the  true  and  proper  line. 

We  are  not  unmindful  of  the  fact  that  the 
questions  discussed  in  this  opinion  are  vexed 
questions,  upon  which  there  has  been  much 
contrariety  of  opinion  in  the  various  courts  of 
the  country,  and  that  the  law  is  only  in  pro- 
cess of  settlement,  and  must  continue  in  that 
condition  for  years.  In  endeavoring  to  draw 
the  line  between  the  public  right  of  passage, 
upon  the  one  side,  and  the  rights  of  the  private 
owner,  on  the  other,  great  c^re  is  manifestly 
needful  that  neither  be  sacrificed  nor  unduly 
magnified  at  the  expense  of  the  other.  We 
held  in  the  case  of  Chirago  &  N:  W.  R.  Co.  v. 
Milwaukee.  R.  &  K.  Electric  R,  Co.  95  Wis. 
581,  37  L.  R  A.  856,  that  an  electric  railway  for 
the  carriage  of  passengers,  freight,  and  express 
matter  between  cities  constitutes  an  additional 
burden  upon  the  highway  in  a  country  town 
through  which  it  passes.  We  hold  in  this  case 
that  an  electiic  passenger  railroad  upon  a 
country  highway  falls  under  the  same  rule. 
Both  lioldings  seem  to  us  to  be  founded  upon 
^ood  reason  as  well  hs  authority,  and  we  be- 
lieve them  to  be  salutary  and  just. 

Ordeis  affirmed. 
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M.  Y.  DUNCAN,  Appt. 
( Mo ) 

1.  One  who  writes  on  the  back  of  a 
note  an  afsiflroment  with  a  ffuaraoty  of  pay- 
ment Is  an  iodorser. 

2.  Payments  by  the  maker  of  a  note 
ipHU  not  interrupt  the  mnninip  of  the 
statute  of  limitations  as  to  an  in- 
dorser*  under  Rev.  Stat,  i  6786,  which  provides 
that  nothinff  contained  in  the  two  precedm«r 
sections  (which  require  an  aclLnowledfirinent  or 
promise  to  be  in  wrltinfp.  subscribed  by  the  party 
to  be  charged,  and  that  a  person  sball  not  be 
bound  by  an  ackoowledgment^or  promise  of  a 
Joint  obligor)  ''shall  alter,  take  away,  or  lesson 
tbe  effect  of  tbe  payment  of  any  principal  or  in- 
terest made  by  any  person." 

(April  20, 189S.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  St.  Louis  Court  of  Appeals  affirming 
a  judgment  of  the  Circuit  Court  for  Audrain 
County  in    favor  of  plaintiff    in    an    action 
brought  to  enforce  dereudanl's  liability  as  in- 
dorser  of  a  promissory  note.     Reversed. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  Georg^e  Robertson,  for  appellant: 
The  contract  of  indorsement  is  a  new  con- 


tract, and  is  independent  of  the  note,  and  it  is 
not  an  engagement  with  the  maker. 

Edwards,  Bills  &  Notes,  3d  ed.  g  383,  p.  264; 
2  Am.  &  Eng.  Enc.  Law,  p.  385:  Beach,  Mod- 
ern Law  of  Contr.  §  605;  Tiedeman,  Com. 
Paper.  §  256;  Dnnnigan  v.  Stevens.  122  III. 
896:  Bow€8  v.  Industrial  Bank,  58  111.  App. 
498:  Furgerson  v.  Staples,  82  Me.  159:  Trabue 
V.  Short,  18  La.  Ann.  257;  Lee  v.  Selleck.  33 
N.  Y.  615;  Trimble  v.  Thome,  16  Johns.  152,  8 
Am.  Dec.  302;  Frescott  Bank  v.  Caverty,  7 
Gray,  217.  66  Am.  Dec.  473;  Aymar  v.  Shel- 
don, 12  Wend.  439,  27  Am.  Dec.  137,  note; 
Musson  V.  Lake,  4  How.  262.  11  L.  ed.  967; 
Scudder  v.  Union  Nut.  Bank,  91  U.  8.  412.  23 
L.  ed.  248:  Hunt  ▼.  Standart,  15  Ind.  35,  77 
Am.  Dec.  79;  Burnham  v.  Qosnell,  47  Mo.  App. 
637:  Gardner  ^T.  Mathews,  81  Mo.  627. 

The  contract  of  guaranty  of  the  note  is  a  new 
contract.  It  is  not  a  joint  engagement  with 
the  maker  of  the  note. 

Central  Sac.  Bankv.  Shine,4B  Mo.  457, 8  Am. 
Rep.  112;  Graham  v.  Ringo,  67  Mo.  324; 
Parmer  lee  v.  Williams,  71  Mo.  410:  Prior  v, 
Kiso,  bl  Mo.  241;  Burnham  v.  Gosnell,  47  Mo. 
App.  637;  9  Am.  &  Eng.  Enc.  Law.  pp.  67,  68. 

Tbe  note  became  due  June  4,  1880.  The 
guaranty  of  Duncan  was  made  August  8, 
1877.  The  note  was  assigned  by  Samuel  Qrant 
to  plaintifif  in  1891.  Suit  was  filed  on  the  note 
May,  1^93.  The  guaranty  upon  which  suit  is 
brought  against  Duncan  is  not  assignable  by 


Note.— As  to  the  transfer  of  title  to  a  note  by  i  As  to  tbe  assiffnment  of  a  promissory  note  as  an 
indorsement  in  the  form  of  a  iruaranty,  see  note  to  Indorsement,  see  note  to  Markey  v.  Qovej  (Mich.)  86 
I>unham  v.  Peterson  (N.  D.)  86  L.  R.  A.  232.  |  L.  R.  A.  117. 
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Grant  to  plaintiff,  and  plaintiff  cannot  main- 
tain an  action  thereon. 

Brandt,  Suretyship  &  Guaranty,  1st  ed.  ^  85; 
Springer  v.  Hutchinson,  19  Me.  859;  Ten  Byck 
V.  Brown,  8  Pinney,  452:  Tnrley  v.  Bodge,  8 
Humph.  78;  Houe  v.  Kemball,  2  McLean,  108; 
Irish  V.  Cutter,  31  Me.  536;  Tinker  v.  IfcCauley, 
3  Mich.  188;  Ekel  v.  Snetily,  8  Watts  &  S.  272, 
88  Am.  Dec.  758. 

The  note  became  due  June  4, 1880,  and  from 
that  minute  the  statute  began  to  run  against 
the  defendant,  and  it  is  immaterial  whether  he 
be  held  to  be  an  indorser  or  guarantor.  Action 
must  have  been  commenced  against  him  within 
ten  years  from  that  date. 

Rev.  Stat.  1889,  §  6774;  Wood,  Limitation 
of  Actions,  §  184,  p.  805.  1st  ed.  ^  146,  p.  324; 
Williams  v.  Granger,  4  Day,  444;  Aoch  v. 
Melhoin,  25  Pa.  89,  64  Am.  Dec.  685. 

An  indorser  of  a  note  negotiable  is  not  a 
surely  within  the  contemplation  of  the  act  con- 
cerning securities. 

Freligh  v.  Anus,  81  Mo.  253;  Deiiz  v.  Cor- 
win,  85  Mo.  376. 

When  the  promises  of  obligors  are  several 
no  admission  by  one  can  remove  the  bar  of  the 
statute  of  limitations  as  against  the  others. 

Powers  V.  ISouthgate,  15  Vt.  471,  40  Am.  Dec. 
691;  Meitzlerv.  Todd,  12  Ind.  App.  881;  Van 
Keuren  v.  Parmelee,  2  N.  Y.  528,  51  Am.  Dec. 
822. 

Messrs.  R.  D.  Rodipers  and  W.  W.  Fry, 
for  respondent: 

A  maker  and  indorser  of  a  promi.ssory 
note  are  joint  obligors.  Payments  made  on  a 
promissory  note  by  the  maker  will  arrest  the 
statute  of  limitations  as  to  an  indorser  who  has 
waived  demand  and  notice.  • 

Maddox  V.  Dvncan,  62  Mo.  App.  474;  Leach 
V.  Asher,  20  Mo.  App.  650;  Zei'vis  v.  Unner- 
stall,  29  Mo  App.  474;  Craig  v.  Callaway 
County  Ct.  12  Mo.  94;  Lawrence  County  School 
Fund  V.  DunkU,  85  Mo.  395;  Chrisman  v. 
Irwin,  87  Mo.  174,  90  Am.  Dec.  375;  Mastin 
V.  Branham,  86  Mo.  651. 

Our  statute  declares  that  a  payment  of  prin- 
cipal or  interest  *'by  any  person"  will  stay  the 
statute  of  limitations,  and  keep  the  note  alive 
as  to  all  parties  to  the  note. 

Mo.  Rev.  Stat.  1889,  s^  6795:  Bennett  v.  Mc- 
Oanse,  65  Mo.  194;  Block  v.  Dorman,  51  Mo. 
81;  Leach  v.  Asher,  20  Mo.  App.  659;  Beck  v. 
Baas,  81  Mo.  App.  183. 

Payment  by  the  administrator  of  one  revives 
the  note  as  to  others. 

Vernon  County  School  Fund  v.  Stewart,  64 
Mo.  408.  27  Am.  Rep.  250. 

Payment  by  one  partner  after  dissolution 
binds  both. 

McClury  v.  Howard,  45  Mo.  865,  100  Am. 
Dec.  378;  Barris  v.  Odeal,  39  Mo.  App.  270; 
Sfiannon  v.  Austin,  67  Mo.  4H5. 

Payment  by  sale  under  mortgage  prevents 
the  running  of  the  statute. 

Bender  v.  Markle,  87  Mo.  App.  247;  Oreen 
V.  (Jrfensboro  Female  College,  83  N.  C.  449,  35 
Am.  Rep.  579. 

The  payee  of  a  note,  when  he  transfers  it  by 
indorsement  before  maturity, waiviog  demand, 
notice,  and  protest,  combines  the  liability  of 
an  indorser  and  guarantor,  and  is  liable  as  an 
indorser. 

Hammettv.  Trveworthy,  51  Mo.  App.  281; 
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Johnson  County  Sav.  Bank  v.  Lowe,  47  Mo. 
App.  151;  Airey  v.  Peaison,  87  Mo.  424;  2  Dan. 
Nee.  Inst.  §  1781;  Heard  v.  Dubuque  County 
Bank,  8  Neb.  16,  80  Am.  Rep.  811;  Upham  v. 
Prince,  12  Mass.  15;  Oage  v.  Mechanict^  Nat. 
Bank,  79  111.  62;  8  Parsons,  Contr.  p.  776. 

The  maker  and  the  defendant  in  this  case, 
who  was  the  payee  of  the  note,  who  indorsed 
it  before  maturity,  waiving  notice,  demand, 
and  protest,  were  jointly  and  severally  liable 
for  the  payment  of  the  note. 

They  may  be  joined  as  defendants  in  the 
same  action. 

Hunter  v.  Hempstead,  1  Mo.  67. 18  Am.  Dec. 
468;  Perry  v.  Barret,  18  Mo.  140;  Mo.  Rev. 
Stat.  §  784. 

During  the  life  of  the  note  defendant  and 
Carter  were  jointly  and  severally  liable  for  its 
payment. 

Rev.  Stat.  §§  1995,  2384:  Perry  y.  Barret,  18 
Mo.  140;  White  v.  Howland,  9  Mass.  314.  6 
Am.-  Dec.  71;  Hough  v.  Gray,  19  Wend.  202; 
Huntington  v.  Ballou,  2  Lans.  120. 

Bv  this  manner  of  indorsement  by  this  de- 
fendant— waiving  notice,  protest,  and  demand, 
before  maturity — he  became  a  "fixed  indorser" 
and  liable  as  a  surety. 

2  Dan.  Neg.  Inst,  g^  997,  1305. 

Being  so  liable,  partial  payments  by  either 
Carter  or  himself  kept  the  note  alive  as  to  botk 
of  them. 

Mo.  Rev.  Stot.  ^  6795;  Harris  v.  Odeal,  39 
Mo.  App.  275;  Vernon  County  School  Fund  v. 
Stewart,  64  Mo.  410,  27  Am,  Rep.  250;  />ai#- 
renee  County  School  Fund  v.  Dunkle,  85  Mo. 
395. 

After  the  liability  of  a  party  to  a  note  once 
becomes  fixed,  no  indulgence  or  delay  in  suit 
will  affect  his  liability. 

Clark  V.  Barrett,  19  Mo.  40;  Wright  v.  Dyer^ 
48  Mo.  525;  Miller  v.  Mellier,  59  Mo.  388. 

The  defendant,  by  his  indorsement  obi igatedl 
himself  to  pay  the  note,  and  as  long  as  it  re- 
mains a  note  his  obligation  is  binding. 

Koenig  v.  Bramlett,  20  Mo.  App.  639;  Ham- 
mett  V.  Trueworthy,  51  Mo.  App.  285. 

The  assignment  by  indorsement  of  a  negoti- 
able promissory  note  carries  with  it  to  the  in- 
dorsee all  the  securities  and  collateral  security. 

Hagerman  v.  Sutton,  91  Mo.  519;  1  Dan. 
Neg.  Inst.  §  834. 

IBurgeuB,  J.,  delivered  the  opinion  of  the 
court: 

On  June  1,  1877,  James  T.  Carter  executed 
his  note  to  the  defendant  for  the  sum  of 
$2,000,  due  three  years  after  date,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum, 
compounded  annually.  Thereafter  defendant, 
by  the  following  indorsement,  assigned  said 
note  to  Samuel  Grant: 

Waiving  notice  and  protest  and  demand.  I 
assltrn  the  within  note  to  Samuel  Grant,  for 
value  received,  and  I  guarantee  the  payment 
of  it. 

August  8,  1877.  M.  G.  Duncan. 

Grant  assigned  the  note  to  plaintiff  about 
June  1,  1891.  The  petition  was  in  two  counts. 
The  first  count  was  an  action  against  the  de- 
fendant as  indorser,  and  the  second  count  was 
against  him  as  indorser  and  surety.  The 
answer  was  a  plea  of  the  ten  years'  statute  of 
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limitatioDs.  Numerous  paymeoU  were  made 
upon  tbe  note  by  the  maker  Carter.  The  last 
payment  made  by  bfm  was  $150,  paid  Janu- 
ary 27,  1891.  The  note,  however,  was  secured 
by  deed  of  trust  on  a  tract  of  land  in  Audrain 
county,  which  was  sold  thereunder  by  J.  N. 
Stephens,  sheriff  and  acting  trustee,  and 
$1,015.93  realized  from  the  sale,  which  was 
applied  as  a  credit  on  said  note  on  March  16, 

1894.  No  payment  was  ever  made  upon  the 
note  by  defendant.    At  the  September  term, 

1895.  of  the  circuit  court  of  Audrain  county, 
tbe  case  was  tried  to  the  court  without  the  aid 
of  a  Jury,  and  Judgment  rendered  in  favor  of 
plaintiff  for  $2,680.24,  from  which  defendant 
appealed. 

it  is  a  rule  of  universal  application  in  com- 
mercial law  that  every  indorsement  of  a 
promissory  note,  whether  for  accommodation 
or  otherwise,  is  essentially  a  new  contract,  in- 
dependent of  any  contract  obligations  of  tbe 
maker.  Edwards,  Bills  &  Notes,  dd  ed.  §  383; 
Beach,  Modern  Law  Contr.  §  605;  Tiedeman, 
Com.  Paper,  §  256;  Dunnigan  v.  Sterens,  122 
III.  396;  Trabue  v.  Sh<yrt,  18  La.  Ann.  257; 
Trimble  v.  Thome,  16  Johns.  152,  8  Am.  Dec. 
302;  Aymar  v.  Sheldon,  12  Wend.  439.  27  Am. 
Dec.  137;  Hunt  v.  SinndarU  15  Ind.  85,  77 
Am.  Dec.  79.  In  Fnrgeraon  v.  Staples,  82  Me. 
159.  it  is  said:  "Tbe  indorsement  of  a  note  is 
a  new  contract.  The  indorser  engages  that 
the  note  shall  be  paid  according  to  its  tenor; 
that  is  upon  proper  presentment,  demand  and 
notice.  He  engages  that  it  is  genuine,  and  tbe 
legal  obligation  that  it  purports  to  be,  and  that 
he  has  title  to  it,  and  a  right  to  indorse  it. 
Story,  Prom.  Notes.  ^  135:  1  Dan.  Neg.  Inst. 
§  669;  StaU  Bank  v.  Fearing,  16  Pick.  533,  28 
Am.  Dec.  265;  Prescott  Bank  v.  Carerly,  7 
Gray,  217,  66  Am.  Dec.  473.  All  engage- 
ments of  the  indorser,  except  payment,  con- 
ditioned upon  demand  and  notice,  and  possibly 
the  validity  of  the  note  when  it  is  voidable 
only,  are  absolute  warranties,  and  not  depend- 
ent upon  any  condition  whatever.  If  the  note 
transferred  by  indorsement  be  a  forgery,  or 
absolutely  void  for  any  other  reason,  the  in- 
dorser may  be  sued  for  the  original  considera- 
tion paid  him,  or  may  be  held  as  a  party  with- 
out demand  and  notice.  1  Dan.  Neg.  Inst. 
g§.669.  675;  2  Dan.  Neg.  Inst.  ^  1113;  3  Par- 
sons. Notes  &  Bills,  p.  444:  Copp  v.  M*Dugall,  9 
Mass.  1;  Burrill  v.  Smith,  7  Pick.  291."  The 
iodorser's  liability,  as  such,  becomes  fixed 
when  demand  of  payment  of  the  note  is  made 
€f  the  principal  on  tbe  day  that  it  falls  due,  is 
refused,  ana  he  is  notified  thereof.  These 
conditions  were  expressly  waived  by  the  in- 
dorser in  this  case,  so  that  the  liability  of 
Duncan  became  fixed  when  the  note  became 
due,  and  default  was  made  in  the  payment. 

The  question  to  be  determined  is  with  re- 
spect to  the  relation  that  defendant  bore  to  the 
holder  of  the  note, — whether  that  of  indorser 
or  surety.  It  is  perfectly  clear  that  he  was  not 
a  surety ;  so  that,  whether  he  be  indorser  or 
guarantor,  he  could  not,  in  the  absence  of 
statutory  enactment,  be  joined  in  the  same 
action  with  tbe  maker.  Hoss  v.  Jones,  22  Wall. 
576.  2i  L.  ed.  730;  Graham  v.  Ringo,  67  Mo. 
824.  But  by  §  1995,  Rev.  Stat.  1889,  it  is  pro- 
vided that  * 'every  person  who  shall  have  a 
cause  of  action  against  several  persons,  includ- 
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ing  parties  to  bills  of  exchange  and  promissory 
notes,  and  who  shall  be  entitled  by  law  to  one 
satisfaction  therefor,  may  bring  suit  thereon 
Jointly  against  all  or  as  many  of  the  persons 
liable  as  ne  may  think  proper;"  so  that  plain- 
tiff, had  he  desired  to  do  so,  might  have  main- 
tained an  action  against  Duncan^and  the  maker 
of  the  note  jointly.  In  Varnant  v.  Arnold, 
31  Ga.  210,  the  defendant  negotiated  notes 
with  the  following  indorsement  on  the  back: 
**For  value  received,  we  assign  the  within 
notes  to  A.  J.  &  H.  and  H.  E.  D.  &  CJo.. 
waiving  demand  and  notice,  and  guarantee 
the  payment  of  the  same."  And  it  was  held 
that  the  defendants  were  liable  on  said  notes 
as  indorsers.  In  Weitz  v.  Wolfe,  28  Neb.  500, 
the  payee  of  a  negotiable  promissory  note  sold 
the  same  with  the  following  written  on  the 
back :  '*I  guarantee  the  payment  of  the  within 
note,  waiving  demand  and  notice  of  protest/' 
— which  was  signed  by  the  payee,  and  it  was 
ruled  that  be  was  indorser.  By  guaranteeing 
the  payment  of  the  note,  the  position  of  the 
indorser  and  payee  was  not  changed  from 
that  of  indorser  to  that  of  guarantor.  It  will 
be  observed  that  the  indorsement  on  the  note 
here  sued  on  is  in  almost  the  exact  words  of 
the  indorsements  on  the  notes  sued  on  in  those 
caaci),  and  seems  to  settle  the  question  that  the 
defendant  herein  occupies  the  relation  towards 
the  notes  in  question  of  indorser. 

What  effect,  then,  did  the  payments  on  tbe 
note  by  the  maker,  which  stayed  the  statute 
of  limitations,  and  kept  the  note  alive  as  to 
him,  have  upon  the  defendant  as  indorser? 
This  depends  upon  the  proper  construction  to 
be  given  to  our  statute  of  limitations.  Tbe 
sections  bearing  upon  the  subject  now  under 
consideration  are*as  follows: 

"Sec.  6793.  In  actions  founded  on  any  con- 
tract, no  acknowledgment  or  promise  hereafter 
made  shall  be  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the 
operation  of  the  provisions  of  this  article,  or 
deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  be  made  or 
contained  by  or  m  some  writing  subscribed  by 
the  party  chargeable  thereby. 

**Sec.  6794.  If  there  be  two  or  more  joint 
contractors  or  joint  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor  or 
executor  or  administrator  shall  lose  the  benefit 
of  the  provisions  of  this  article,  so  as  to  be 
chargeable  by  reason  only  of  any  acknowl- 
edgment or  promise  made  or  subscribed  by  any 
other  or  others  of  them. 

**Sec.  6795.  Nothing  contained  in  the  two 
preceding  sections  shall  alter,  take  away,  or 
lessen  tbe  effect  of  the  payment  of  any  princi- 
pal  or  interest  made  by  any  person." 

In  Craig  v.  Callaway  County  Ct.  12  Mo.  94, 
it  was  ruled  that  the  payment  of  interest  by 
one  of  several  joint  obligors  in  a  bond,  before 
the  statute  of  limitations  attaches,  takes  it  out 
of  the  statute  of  limitations  as  to  the  others. 
So,  it  was  held  in  Vernon  County  School  Fund 
V.  Stetcart,  64  Mo.  408,  27  Am.  Rep.  250,  that 
part  payment  made  upon  a  bond  by  the  admin- 
istrator of  one  of  the  joint  makers  within  the 
statutory  period  would  prevent  the  running  of 
the  statute  of  limitations  in  favor  of  the  other 
makers  of  the  bond.  And  in  Bennett  v.  Mc- 
Canse,  65  Mo.  194,  it  was  intimated  that  part 
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payment  of  a  oote  by  a  comaker  will  arrest 
the  runniDg  of  the  statute  as  against  all  the 
parties  to  the  note.  The  same  rule  ^as  an- 
nounced in  Bender  v.  Markle.  87  Mo.  App.  284. 
When  this  case  was  before  the  St.  Louis  court 
of  appeals  {Maddax  v.  Duncan,  62  Mo.  App. 
474),  Kombauer,  J.,  in  delivering  the  opinion 
of  the  court,  said :  *'In  Leach  v.  AsJier,  20  Mo. 
App.  6o6,  and  ZertU  v.  Unnerstall,  29  Mo. 
App.  474,  we  reviewed  the  decisions  in  this 
state  on  thai  subject,  and  were  forced  to  con- 
clude that  the  rule  as  stated  in  Craig  v.  Calla- 
icay  County  Ct.  12  Mo.  94,  was  the  rule  pre- 
vailing? in  this  state,  whatever  the  rule  may  be 
in  other  jurisdictions."  Duncan  was  neither 
joint  maker  of,  nor  co-obligor  on,  the  note  in 
question.  His  position  was  that  of  indorser, 
and  his  contract  as  such  was  separate  from 
and  independent  of  the  note,  and  so  entirely 
independent  from  that  of  maker  or  co-obligor 
that  he  could  not  at  common  law  have  been 
sued  jointly  with  the  maker,  but  a  separate 
action  was  indispensable.  1  Dan.  Neg.  Inst. 
4th  ed.  §  689:  Boss  v.  Jones,  22  Wall.  576,  22 
L.  ed.  730.  An  iudorser's  contract  is  governed 
by  the  laws  of  the  state  where  the  indorsement 
is  made,  and  not  necessarily  bv  the  laws  of  the 
state  where  the  note  is  made,  ^hey  may  be  and 
often  are  made  in  different  states.  The  position 
of  indorser  is  so  at  variance  with  that  oif  surety 
and  CO  obligor  that  the  adjudications  to  the 


effect  that  payment  made  on  a  note  by  one 
joint  maker  or  co  obligor- within  the  statutory 
period  takes  it  out  of  the  statute  of  limitations 
as  to  the  other  makers  or  co  obligors  have  no 
bearing  upon  this  case.  Nor  ctoes  the  fact 
that,  under  the  statute,  the  maker  and  indorser 
may  be  sued  jointly,  change  the  relation  of  the 
parties.  The  statute  which  provides  (§  6795, 
supra)  that  "nothing  contained  in  the  two  pre- 
ceding sections  shall  alter,  take  away,  or  lessen 
the  effect  of  a  payment  of  any  principal  or 
interest  made  bv  any  person."  means  that  such 
payment,  in  order  to  arrest  the  statute  of  limi- 
tations, must  be  made  by  some  co  surety  or  co- 
obligor,  or  I  he  legal  representative  of  such 
person,  and  does  not  mean  that  such  a  pay- 
ment by  a  maker  or  surety  on  the  note  or  a 
stranger  thereto  will  arrest  the  statute  as  to  an 
indorser.  Our  conclusion  is  that  the  payments 
on  the  note  by  the  maker,  Carter,  did  not 
arrest  the  running  of  the  statute  of  limitations 
as  to  the  indorser,  Duncan,  and  that,  more 
than  ten  years  having  elapsed  after  plaintiff's 
cause  of  action  accrued  against  him  as  indorser, 
the  action  was  barred  at  the  time  of  the  com- 
mencement of  the  suit. 

We  therefore  reverse  the  judgment,  without 
remanding  the  cause. 

Gantt,  P.  J.,  and  Sherwood*  J.,  concur. 
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(58  Ohio  8t.  207.) 

*1.  The  ir^neral  rule  that  the  drawee  of 
a  check*  draft,  or  bill  of  exchange  is 
held  to  know  the  si^^ature  of  the  drawer, 
and  makes  payment  at  his  own  peril,  basnotheen 
modiOed  In  this  state,  except  by  local  custom,  as 
held  In  EUi»  v,  Ohio  Lift  ln»,  A  T.  Co.  4  Ohio  St. 
628,  64  Am.  Dec.  610. 

8.  An  indorsement  of  a  check,  draft,  or 
bill  of  ezchaoge  'for  collection"  by  one  other 
than  tbe  payee,  doee  not  guarantee  that  tbe  name 
of  tbe  drawer  Is  ffeoulne. 

8.  Snch  indorsement  is  a  guaranty  that 
the  names  of  the  indorsere,  then  on  the  paper,  are 
genuine. 

4.  An  indorsement  "For  collection'*  is 
notice  to  the  drawee  that  the  indorsee  is  not  tbe 
owner  of  tbe  paper,  but  only  tbe  agent  of  tbe 
owner  autborized  to  receive  payment  for  him. 

6.  Presentation  for  payment  of  a  check 
by  a  bank  which  Is  tbe  Indorsee  'Tor  collection" 
does  not  justify  the  drawee  bank  in  relaxing  any 
of  Its  vigilance  In  determining  wbether  or  not 
tbe  name  of  the  drawer  Is  genuine. 

6.  Where  the  drawer  of  a  check  has  no 
account  individually    with   the   bank   upon 

^Headnotes  by  the  Cottrt. 


KOTB.— As  to  drawee's  duty  to  know  signature  of 
drawer,  see  note  to  Germania  Bank  v.  Boutell 
(M1nn.)27L.R.A.  68S. 
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which  tbe  check  Is  drawn,  but  has  an  account 
theie  as  administrator,  or  in  some  otber  trust 
capacity.  It  Is  wrong  for  the  bank  to  pay  the 
check  and  charge  It  to  the  trust  account, 

7.  The  bank  of  Belmont  purchased  a 
check  drawn  on  the  bank  of  Bames- 
ville,  from  tbe  payee  thereof,  wbo  was  known 
to  the  cashier,  and  at  his  request  the  cashier  wrote 
the  payee*8  name  on  the  back  of  tbe  check  as  a 
blank  indorsement.  The  cashier  then  indorsed 
tbe  check  **For  collection"  and  forwarded  It  to  its 
correspondent,  which  also  Indorsed  It  '*For  col- 
lection." and  presented  It  to  tbe  drawee  bank, 
which  paid  11,  and  charged  it  to  the  account  of 
the  drawer  as  administrator,  as  he  had  no  indi- 
vidual account  with  tbe  bank.  Alx>ut  three 
months  thereafter,  the  check  was  found  to  be  a 
forgery,  and  tbe  drawee  bank  caused  It  to  be  duly 
protested,  and  gave  notice  to  the  Belmont  bank, 
and  demanded  repayment  of  the  money.  Hfid, 
that  the  drawee  bank  was  bound  to  know  tbe 
signature  of  its  depositor,  and  was  negllarent  in 
charging  tbe  check  to  bis  account  as  administra- 
tor, and  that  it  had  no  right  to  recover  the 
money. 

{MiwhaUy  J.,  dissents.) 
(March  28,  1898.) 

ERROR  to  tbe  Circuit  Court  for  Belmont 
County  to  review  a  judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  iu 
favor  of  defeodaot  ic  an  action  brought  to 
hold  defendant  liable  as  indorser  on  a  bank 
check.     Beversed. 

Statement  by  Burket,  J. : 

A  jury  was  waived,  and  the  case  aubmiitecl 
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to  the  court  upoD  the  amended  petition  and 
answer  thereto  in  the  court  of  common  pleas. 
Disregarding  technicalities,  the  amended  peti- 
tion and  answer  concede  the  facts  to  be  as  fol- 
lows: On  the  19th  day  of  June,  1898.  during 
banking  hours,  Elwood  Horner  presented  to 
the  First  National  Bank  of  Belmont  a  check 
for  $105,  purporting  to  be  drawn  by  J.  W. 
Horner  on  the  First  National  Bank  of  Bames- 
ville.  At  the  request  of  Elwood  Horner,  the 
payee,  the  cashier  of  the  Belmont  bank  wrote 
Mr.  Horner's  name  on  the  back  of  the  check, 
and,  in  the  usual  course  of  business,  gave  him 
$105  in  cash  for  the  check.  The  Belmont 
bank  then,  and  in  the  usual  course  of  business, 
indorsed  the  check  "For  collection."  and  sent 
it  to  the  People's  National  Bank  of  Barnesville; 
and  that  bank  also,  in  the  usual  course  of 
business,  indorsed  it  "For  collection."  and  pre- 
sented it  to  the  drawee,  the  First  National 
Bank  of  Barnesville,  and  received  payment 
during  banking  hours,  in  full,  on  «Tune  21, 
1898.  The  following  is  a  copy  of  the  check, 
with  all  indorsements: 


No. 


Barnesville,  June  19,  1893. 


First  National  Bank,  pay  to  the  order  of  El- 
wood Horner  one  hundred  and  five  dollars. 
$105.00.  J.  W.  Horner. 

Indorsed:  Elwood  Horner. 

For  collection  account  of  First  National 
Bank,  Belmont,  Ohio. 

William  Kinney,  Cashier. 

For  collection  for  account  of  People's  Na" 
tional  Bank  of  Barnesville,  Ohio. 

A.  E.  Dent,  Cashier. 

J.  W.  Homer,  individually,  had  no  account 
with  the  First  National  Bank  of  Barnesville. 
but  bad  an  account  there  as  administrator,  and 
the  bank  charged  the  check  to  his  administra- 
tor account.  Upon  settlement  and  balancing 
his  pass  book,  on  October  6,  1898,  J.  W.  Hor- 
ner pronounced  the  check  a  forgery,  and  re- 
fused to  allow  it  in  his  settlement  with  the 
bank.  Thereupon  tbe  First  National  Bank  of 
Barnesville  caused  the  check  to  be  duly  pro- 
tested on  the  9th  day  of  October.  1898,  and 
caused  notice  to  be  served  by  due  course  of 
mail  on  the  Belmont  bank  that  the  check  was 
a  forgery,  and  demanded  payment  of  the  check 
from  that  bank.  About  the  1st  of  October, 
1693,  said  Elwood  Horner  died,  leaving  an  es- 
tate wholly  insolvent,  of  which  facts  the  Bel- 
mont bank  had  knowledge  when  it  received 
tbe  notice  of  protest.  None  of  the  banks  had 
any  knowledge  that  the  check  was  a  forgery, 
and  all  believed  it  to  be  genuine.  Upon  these 
facts,  the  common  pleas  court  rendered  judg- 
ment in  favor  of  the  Belmont  bank,  defendant 
below.  The  circuit  court  reversed  the  judg- 
ment, and  rendered  judgment  against  the  Bel- 
mont bank,  and  in  favor  of  the  First  National 
Bank  of  Barnesville.  for  the  full  amount  of 
tbe  check,  with  interest  and  costs.  Thereupon 
tbe  Belmont  bank  filed  its  petition  in  error  in 
this  court,  seeking  to  reverse  the  judgment  of 
the  circuit  couri,  and  asking  an  affirmance  of 
the  judgment  of  the  common  pleas. 

Messrs.  John  Pollock  and  N.  N.  Ken- 

non*  for  plaintiff  in  error: 

J.  W.  Horner  was  the  customer  of  the 
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Barnesville  bank,  the  drawee  of  the  check. 
Tbe  Barnesville  bank  was  bound  to  know  the 
signature  of  its  customer,  J.  W.  Horner. 

PHee  V.  Neale,  8  Burr.  1855;  Bank  of  United 
States  V.  Bank  of  the  State  of  Georgia,  10 
Wheat.  888,  6  L.  ed.  834;  Northwestern  Nat. 
Bank  v.  Bank  of  Commerce,  107  Mo.  402,  15 
L.  R.  A.  102;  Germania  Bank  v.  BovUil,  60 
Minn.  189.  27  L.  R.  A.  635;  National  Park 
Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77:  Bank 
of  St.  Albans  v.  Farmers  <fc  M.  Bank,  10  Vt. 
141.  88  Am.  Dec.  188;  I^evy  v.  Bank  of  United 
States,  4  Dall.  234, 1  L.  ed.  814:  Commercial  dh 
F.  Nat.  Bank  v.  First  Nat.  Bank,  80  Md.  11. 
96  Am.  Dec.  554;  First  Nat.  Bank  v.  Tost,  84 
N.  Y.  8.  R.  180;  Deposit  Bank  v.  Favette  Nat. 
Bank,  90  ICy.  10,  7  L.  R.  A.  49:  First  Nat. 
Bank  v.  Northwestern  Nat.  Bank,  152  III.  296, 
26  L.  R  A.  289. 

The  Belmont  bank  placed  a  restrictive  in- 
dorsement on  the  check,  namely:  "For  collec- 
tion." Such  restrictive  indorsement  does  not 
guarantee  the  signature  of  the  drawer  as  be- 
tween indorser  and  drawee,  so  as  to  relieve 
the  latter  of  its  obligation  to  know  such  signa- 
ture. 

Northwestern  Nat.  Bank  v.  Bank  of  Com- 
merce, 107  Mo.  402,15  L.  R.  A.  102;  Germania 
Bank  v.  Bovtell,  60  Minn.  189.  27  L.  R.  A.  685. 

Messrs.  Petty  ft  Smith,  for  defendant  in 
error: 

Defendant,  by  indorsing  the  forged  instru- 
ment gave  to  it  the  appearance  of  a  genuine 
transaction,  and  plaintiff  was  entitled  to  re- 
cover the  amount  paid. 

First  Nat.  Bank  v.  First  Nat.  Bank,  4  Ind. 
App.  855;  People's  Bank  v.  Franklin  Bank,  88 
Tenn.  299.  6  L.  R.  A.  724. 

Where  a  loss  which  must  be  borne  by  one  of 
two  parties  alike  innocent  of  the  forgery  can 
be  traced  to  the  neglect  or  fault  of  either,  it  is 
reasonable  that  it  should  be  borne  by  him,  even 
if  innocent  of  any  intentional  fraud,  through 
whose  means  it  has  succeeded. 

Firht  Nat.  Bank  v.  First  Nat.  Bank,  151 
Mass.  280;  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  88;  National  Bank  of  N,  A,  v.  Bangs, 
106  Mass.  441,  8  Am.  Rep.  849;  Selser  v. 
Brock,  3  Ohio  St.  802;  Fullerton  v.  Sturges,  4 
Ohio  St.  530;  Massachusetts  L.  Ins.  Co.  v. 
Ef'helman,  30  Ohio  St.  659. 

To  entitle  the  holder  to  retain  money  ob- 
tained by  mistake  upon  a  forged  instrument, 
he  must  occupy  tbe  vantage  ground  by  putting 
the  drawee  alone  in  the  wrong. 

Fllis  V.  Ohio  Life  Ins.  d  T.  Co.  4  Ohio  St. 
662.  64  Am.  Dec.  610. 

In  a  case  of  money  paid  upon  a  forgery,  it 
is  sufficient  to  give  notice  when  the  forgery  is 
discovered. 

Ellis  v.  Ohio  Life  Ins.  <fe  T.  Co.  4  Ohio  St.  629, 
64  Am.  Dec.  610;  People's  Bank  v.  Ftanklin 
Bank,  17  Am.  St.  Rep.  899.  88  Tenn.  299,  6 
L.  R.  A.  724. 

The  allegation  of  the  answer  that  Elwood 
Horner,  the  payee,  died  insolvent,  does  not 
show  any  damage  to  the  plaintiff  in  error  by 
reason  of  delay;  the  answer  does  not  show  that 
he  was  solvent  at  any  time  after  this  check  was 
presented.  » 

See  Third  Nat.  Bank  v.  Merchant's  Nat. 
Bank,  76  Hun,  475;  Indiana  Nat.  Bank  v. 
First  Nat.  Bank,  9  Ind.  App.  185. 
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Ohio  Supreme  Court. 


Mas., 


Burket,  J.,  delivered  the  opiDion  of  the 
court: 

Since  the  case  of  Price  v.  NecUe,  8  Burr.  1854, 
decided  by  Lord  Mansfield  in  1762,  the  general 
rule  has  been,  and  is,  that,  when  the  drawee  of 
a  check  or  bill  pays  the  same  to  a  bona  fide 
holder,  such  drawee  cannot  recover  the  money 
back  upon  disco?ering  such  check  or  bill  to  be 
a  forgery.  The  drawee  is  presumed  to  know 
the  signature  of  the  drawer,  and  if,  when  the 
check  or  bill  is  presented  to  the  drawee  for  pay- 
ment, he  pays  the  same,  and  it  afterwards  turns 
out  to  be  a  forgery,  he  cannot  recover  the 
money  back  from  the  person  to  whom  he  paid 
it.  When  the  drawee  is  a  baok,  there  is  a 
much  stroD&:er  reason  for  holding  it  to  know 
the  signature  of  its  depositors  and  customers 
than  in  the  case  of  a  private  individual,  be- 
cause banks  keep  a  book  in  which  are  pre 
served  the  genuine  signatures  of  their  depos- 
itors, customers,  and  correspondents.  That 
the  general  rule  is  as  above  stated  is  shown  by 
the  following  authorities.  Naiionat  Park 
Bank  V.  Ninth  Nat.  Bank,  46  N.  Y.  77;  Smith 
V.  Mei'cer,  6  Taunt.  76;  Wilkinuon"^.  JoJimon,  8 
Barn.  &  C.  428;  National  Bank  of  Commerce  "9. 
National  Mechaniaf  Bkg,  Asso.  55  N.  Y.  211, 14 
Am.  Rep.  282;  Frank  v.  Chemical  Nat,  BankM 
N.  Y.  209.  88  Am.  Rep.  501;  J^y  v.  Bank,  4 
Dall.  284,  1  L.  ed.  814;  Morse.  Banks  &  Bank- 
ing, 8d  ed.  ^  468:  2  Dan.  Neg.  Inst.  8d  ed. 
g^  1859,  1655;  Northwestern  Nat.  Bank  v. 
Bank  of  Commerce,  107  Mo.  402,  15  L.  R.  A. 
102;  Commercial  dh  F.  Nat.  Bank  v.  First  Nat. 
Bank,  80  Md.  11,  96  Am.  Dec.  554;  Deposit 
Bankv.  Fayette  Nat  Bank,  90  Ky.  10,  7  L.  R. 
A.  49:  First  Nat.  Bank  v.  First  Nat.  Bank,  151 
Mass.  280;  National  Park  Bank  v.  Seaboard 
Bank,  114  N.  Y.  28;  5  Am.  &Eng.  Enc.  Law. 
2d  ed.  p.  1071;  Ellis  v,  Ohio  Life  Ins,  <fc  T.  Co. 
4  Ohio  St.  628,  64  Am.  Dec.  610.  This  last 
case  fully  recognizes  the  general  rule,  but  the 
majority  of  the  court,  two  judges  dissenting, 
held  that  as  there  was  a  local  custom  among 
banks  at  Cincinnati  to  the  effect  that,  befoje 
purchasing  bills  or  checks  drawn  upon  other 
banks  in  that  city,  the  purchasing  bank  should 
have  the  identity  of  the  person  offering  to  dis- 
pose of  the  paper  fully  shown,  and  make  care- 
ful inquiry  as  to  his  right  to  the  paper,  and  as 
to  its  being  genuine,  and  that  the  purchasing 
bank  in  that  case,  having  neelected  the  cus- 
tomary precautions,  was  guilty  of  such  negli- 
gence as  to  make  it  liable  to  pay  back  the 
money  received  on  the  forged  bills.  The  court 
was  careful  to  say  that  it  was  dealing  only 
with  the  case  then  under  consideration;  and 
the  right  to  recover  back  the  money  in  that 
case  is  founded  upon  the  local  custom,  and  the 
general  rule  is  not  modified  further  than  to 
bold  that  in  view  of  the  local  custom,  known 
to  both  banks,  the  purchasing  bank  was  guilty 
of  such  negligence  in  taking  the  bills  from  an 
unidentified  stranger  as  to  render  it  liable  to 
pay  back  the  money  when  the  bills  turned  out 
to  be  forgeries. 

It  is  urged  that,  as  the  check  was  presented 
for  payment  to  the  drawee  bank  by  another 
bank  in  good  standing,  the  drawee  bank  had 
a  right  to  presume  thai  the  check  was  all  right, 
andj  relying  upon  suclf  presumption,  it  was 
thereby  thrown  off  its  guard,  and  was  less 
careful  in  scrutinizing  the  signature  to  the 
41L.  a  A. 


check  than  if  the  same  had  been  presented  at 
its  counter  for  payment  by  an  Individual.  A. 
holding  to  this  effect  has  been  made  in  a  few 
cases  wherein  the  indorsements  were  unre- 
stricted, but.  when  the  indorsement  is  "for 
collection"  or  "for  account  of,"  it  is  notice  to 
the  drawee  that  the  bank  presenting  the  check 
or  bill  for  payment  is  not  the  owner,  but  only 
the  agent  of  the  owner,  and  that  the  money  is 
to  be  remitted  to  the  owner,  back  through  the 
same  channel  through  which  the  check  or  bill 
was  received  by  the  collecting  bank.  In  such 
cases  the  collecting  bank  acts  as  the  agen^  or 
servant  of  the  owner,  and  the  drawee  bank  is 
not  justified  in  relaxing  its  vigilance.  Some 
years  a^olhe  practice  of  indorsing  checks  "for 
collection"  or  "for  account  of"  had  become  al- 
most universal;  and  when  it  was  decided  in 
the  above  cases  of  National  Park  Bank  v.  Sea- 
board Bank  and  Northwestern  Nat.  Bank  ▼. 
Bank  of  Commerce,  ihat  the  drawee  bank  could 
not  recover  back  the  money,  in  the  one  case 
from  the  collecting  bank,  or  in  the  other  from 
the  bank  owning  the  draft,  it  startled  the  banks 
located  in  large  cities,  and  awakened  them  to 
the  dangers  attending  the  payment  of  such 
drafts  or  bills;  and  the  result  was  that  in  the 
vear  1896  the  clearing  house  in  the  city  of  New 
York  adopted  a  rule  to  the  effect  that  its  mem- 
bers should  not  send  through  the  exchanges 
any  paper  having  any  qualified  or  restrictive 
indorsements,  such  as  'for  collection"  or  "for 
account  of,"  unless  all  indorsements  were  guar- 
anteed by  the  bank  sending  such  paper.  This 
action  was  soon  followed  by  the  clearing  houses 
in  other  cities,  and  in  some  of  them  all  indorse- 
ments are  required  to  be  either  in  blank,  or 

"pay  to or  order."    By  this  action  of 

the  clearing  houses,  indorsements  "for  col- 
lection" or  "for  account  of"  have  fallen  into 
disuse,  and  the  banking  business  of  the 
country  is  now  done  almost  universally  upon 
unrestricted  indorsements.  The  decisions  of 
the  courts  as  to  the  rights  and  liabilities 
of  the  parties  to  paper  with  unrestricted 
indorsements  thereon  vary  somewhat  in  dif- 
ferent states;  but  in  this  state  the  general  rule 
that  the  drawee  bank  is  bound  to  know  the 
signature  of  the  drawer  has  not  been  modified 
further  than  as  permitted  by  local  custom,  as 
in  Ohio  Life  Ins.  dt  T.  Co.'s  Case,  above  cited. 
It  is  urged  that  the  Belmont  bank,  having 
indorsed  the  check,  thereby  guaranteed  that 
the  signatures  of  the  drawer  and  indorsers 
were  genuine,  and  some  cases  are  cited  to  that 
effect.  Peoples  Bank  v.  Franklin  Bank,  88 
Tenn.  299,  6  L.  R.  A.  724:  First  Nat.  Bank  r. 
First  Nat.  Bank,  151  Mass.  280.  Other  cases 
hold  that  an  indorser  does  not  guarantee  that 
the  name  of  the  drawer  is  genuine,  but  that 
the  drawee  must  determine  that  for  himself, 
and  at  his  own  peril.  Oermania  Nat  Bank  v. 
Boutell,  60  Minn.  189,  27  L.  R.  A.  635,  and 
cases  there  cited.  In  the  cases  in  which  it  has 
been  held  that  the  indorsement  is  a  guaranty, 
to  the  effect  that  the  name  of  the  drawer  is 
genuine,  the  indorsements  were  unrestricted, 
and  therefore  indicated  an  ubsolute  transfer 
and  sale  of  the  paper.  But  when  the  indorse- 
ment is  for  collection  only,  as  in  this  case,  it 
indicates  on  its  face  that  the  indorser  remains 
the  owner  of  the  paper,  and  that  his  successive 
indorsees  are  only  his  agents  for  the  sole  pur- 
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pose  of  collecting  the  paper  and  remitting  the 
proceeds  to  him.  Such  a  restricted  indorse- 
ment does  not  authorize  a  subsequent  indorsee 
to  negotiate  the  paper.  His  only  power  is  to 
collect  it,  and  the  drawee  bank  is  bound  by  the 
notice  in  the  indorsement.  Such  an  indorse- 
ment is  not  a  guaranty  that  the  name  of  the 
drawer  is  genuine,  but  only  that  the  names  of 
the  indorsers  then  on  the  paper  are  genuine. 
Mechanics*  Bank  v.  Valley  Piicking  Co.  70  Mo. 
648,  4  Mo.  App.  200;  Mrthwesiern  Nat,  Bank 
V.  Bank  of  Camimtce,  107  Mo.  402, 15  L.  R.  A. 
102.  In  the  case  now  under  consideration  the 
drawer's  name  was  a  forgery,  but  the  name  of 
the  payee  indorsed  on  the  check  was  genuine, 
having  been  written  by  the  cashier  at  the  re- 
quest of  the  payee. 

It  has  been  urged  that,  if  the  payee  had  been 
required  by  the  cashier  to  write  bis  name  upon 
the  check,  it  might  h^ve  shown  that  his  name 
in  the  body  of  the  check  had  been  written  by 
himself,  and  thus  lead  to  a  detection  of  the 
forgery.  But  in  the  above  case  of  First  Nat, 
Bank  ▼.  First  Nat.  Bank,  the  payee  indorsed 
the  check,  and  the  handwriting  was  the  same 
in  both  names,  payee  and  indorser;  and  yet 
the  forgery  was  noi  thereby  detected,  and  the 
court  attaches  no  importance  to  the  fact  in  its 
decision  of  the  case.  In  that  case,  and  in  the 
above  case  in  4  Ohio  St.  628,64  Am.  Dec.  610, 
and  in  nearly  all  the  cases  in  which  the  money 
has  been  recovered  back,  the  bank  purchasing 
the  check  or  bill  took  it  from  an  unidentified 
stranger;  and  this  has  often,  though  not  al- 
ways, heen  held  to  be  such  negligence  as 
would  authorize  a  recoverv  of  the  money. 
But  in  the  case  at  bar  the  facts  do  not  show 
Elwood  Horner  to  have  been  a  stranger  to  the 
cashier  of  the  Belmont  bank,  because,  as  soon 
as  he  was  notified  of  the  forger v,  he  pointed 
out  that  Mr.  Horner  had  died  only  a  few  days 
before,  and  that  his  estate  was  wholly  insol- 


vent. He  was  therefore  known,  and  required 
no  identification,  and  the  cases  which  turn 
upon  the  unidentified  stranger  have  no  appli- 
cation to  this  case. 

Again,  it  is  conceded  that  J.  W.  Homer  had 
no  individual  account  with  the  First  National 
Bank  of  Barnesville,  the  drawee,  and  that  the 
bank  charged  the  check  to  his  account  as  ad- 
ministrator. This  was  not  only  irregular,  but 
wrong.  The  bank  should  have  refused  pay- 
ment, and  allowed  the  check  to  go  to  protest; 
or,  if  it  desired  to  favor  Mr.  Horner,  it  should 
have  notified  him  that  his  check  was  at  the 
bank,  and  no  funds  with  which  to  pay  the 
same.  Had  this  been  done,  the  forgery  would 
have  been  discovered  at  once,  and  notice  would 
have  been  given  to  the  Belmont  bank,  and  that 
bank  would  then  have  had  recourse  on  Elwood 
Horner,  who  indorsed  and  sold  the  check. 
Whether  he  was  then  solvent  or  not  does  not 
appear,  and  is  of  no  importance.  The  bank 
would  have  had  its  recourse  against  him  within 
three  or  four  days  after  it  parted  with,  its 
money,  and  such  recourse  is  regarded  in  com- 
mercial transactions  as  a  valuable  right;  and 
of  this  right  the  Belmont  bank  was  deprived 
by  the  acts  of  the  Barnesville  bank  in  not  de- 
tecting that  the  name  of  its  depositor  was 
forged  to  the  check,  and  in  negligently  charg- 
ing it  to  his  account  as  administrator.  It  is 
therefore  clear  that  the  Belmont  bank  was 
guilty  of  no  negligence,  and  that  the  loss  oc- 
curred by  reason  of  the  acts  of  the  First  Na- 
tional Bank  of  Barnesville.  and  that  it  would 
be  unconscionable  to  permit  it  to  recover  the 
money  back  from  the  Belmont  bank. 

The  judgment  of  the  circuit  court  is  therefore 
reversed,  and  that  of  the  common  pleas  af- 
firmed.   Judgment  accordingly. 

Bfinshally  J.,  dissents. 


WISCONSIN  SUPREME  COURT. 


Elizabeth  JOHNS  et  al.,  Eespts., 

V. 

NORTHWESTERN     MUTUAL    RELIEF 
ASSOCIATION,  Appt: 

(90  Wis.  332.) 

1.   Judicial  notice  wUI  be  taken  of  the 

fact  that  no  ordinary  man  could  go  throufrta  a 
hole  15x20  inches  unless  he  went  head  first,  or 
with  both  feet  firsts  and  that  to  do  go  by  mere 
accident  would  be  very  improbable  if  not  impossi- 
ble. 

S.  The  preAumption  tL^aXtmt  suicide  is 
not  sufficient  to  sustain  a  cause  of  ac- 
tion under  an  iosuraace  policy  against  death 
brouffhc  about  by  ^'some  external  cauae  or  acci- 
dent, and  not  by  disease  or  any  voluntary  act," 
where  the  insured,  who  went  to  bed  as  usual, 

i  was  found  next  mornmg  in  a  cistern  under- 
ground back  of  the  bouse,  with  underciotbes, 
pants,  and  stoclcinfrs  on,  but  no  coat,  and  the 
opening  to  the  cistern  was  16x20  Inches. 

(May  15, 1895.) 

KOTE.— As  to  the  presumption  in  respect  to  sui- 
cide of  an  insured  person,  see  Mutual  L.  Ins.  Co.  v. 
Wiswell  (Kan.)  86  L.  K.  A.  268,  and  note  on  page  262. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Waukesha  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
enforce  payment  of  the  amount  alleged  to  be 
due  on  a  policy  of  life  insurance.    Reversed, 

Statement  by  Cassoday,  J.: 

Hubert  Johns  entered  into  a  contract  of  in- 
surance with  the  defendant  in  1885.  Said  con- 
tract continued  in  force  until  October  1,  1890, 
when,  by  agreement  of  the  parties,  the  old  cer- 
tificate of  insurance  was  surrendered,  and  a 
new  one  issued,  dated  on  that  day  to  (he  effect 
that  in  consideration  of  the  payment  of  assess- 
ments therein  mentioned  upon  maturity  of 
said  certificate,  and  within  ninety  days  after 
due  proof  and  allowance  of  such  claim  upon 
presentation  and  surrender  thereof,  the  defend- 
ant would  pay  the  said  Hubert  Johns,  or  in 
case  of  his  death,  the  beneficiaries  therein 
named,  if  living,  as  therein  mentioned,  provided 
that  said  disability  benefit  should  only  apply 
and  be  paid  in  cases  where  the  injury  therein 
provided  and  contemplated  should  result  from 
and  be  brought  about  by  some  external  cause 
of  accident,  and  not  by  disease,  or  any  volun- 
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tary  act  of  the  member.  That  the  same  was 
to  mature  bv  limitation  March  14,  1914,  and 
then  be  paid  as  therein  prescribed.  That  in 
case  of  maturity  by  death,  there  should  be 
paid  80  per  cent  of  an  assessment  of  one  table 
rate  from  each  member,  levied  and  collected 
therefor  and  applicable  thereto,  not  exceeding 
$4,000,  less  any  payment  before  made  on  ac- 
count of  maturity  by  disability  or  limitation,  or 
any  indebtedness  due  or  accrued  to  the  associa- 
tion from  such  meml)er,  and  that  the  certifl- 
CHte  was  issued,  and  accepted  subject  to  the 
conditions,  rules,  and  regulations  printed  on 
the  back  thereof.  Among  the  rules  and  regu- 
lations 80  indorsed  thereon  is  the  following,  to 
wit:  '^Suicide,  or  self  destruction  of  the  mem- 
ber herein  named,  whether  voluntHry  or  in- 
voluntary, sane  or  insane  at  the  time  thereof, 
is  not  a  risk  assumed  by  this  association;  pro- 
vided, however,  that  in  case  of  self  destruction 
the  association,  within  ninety  days  after  due 
proof  and  allowance  of  such  claim,  and  upon 
presentation  of  this  certificate,  shall  return  to 
the  beneficiaries  herein  named,  80  per  cent  of 
all  assessments  paid  by  such  member;  pro- 
vided, also,  that  the  amount  so  returned  shall 
not  exceed  80  per  cent  of  an  assessment  levied 
and  collected  therefor  and  applicable  to  the 
payment  thereof."  On  June  1,  1893,  the  said 
Hubert  Johns  came  to  bis  death  by  drowning 
in  a  cistern.  On  September  28,  1898.  this  ac- 
tion was  commenced  in  equity  to  enforce  an 
assessment  to  pay  such  loss.  The  complaint 
alleges  full  performance  on  the  part  of  said  as- 
sured. The  answer  alleges  in  effect,  the  rule 
relieving  the  defendant  from  liability  in  case 
of  suicide  or  self  destruction,  and  that  Hubert 
Johns  came  to  his  death  by  suicide  or  self  de- 
struction. At  the  close  of  the  trial  the  court 
found,  in  effect, the  facts  stated, and  that  Hubert 
.  Johns  got  into  the  cistern  in  which  he  was  found 
dead,  accidentally,  and  did  not  commit  sui- 
cide, and  did  not 'take  his  own  life,  either  vol- 
untarily or  involuntarily.  As  conclusions  of 
law  the  court  found  that  the  plaintiffs  were  en- 
titled to  judgment,  ordering  and  directing  the 
defendant  to  levy,  assess,  and  collect  and  pay 
to  the  beneficiaries  above  named  (the  plaintiffs 
herein)  80  per  cent  of  the  assessment  so  made, 
not  to  exceed  the  sum  of  $4,000,  with  interest 
thereon  from  September  20.  1893,  and  ordered 
judgment  accordingly,  f^om  the  judgment 
entered  accordingly  the  defendant  brings  this 
appeal. 

Mestrs.  T.  W.  Haii^ht  and  Chynoweth 
ft  Fliegrler  for  appellant. 
Messi  8,  Ryan  &  Merton  for  respondents. 

Cassoday,  J.,  delivered  the  opinion  of  the 
court: 

It  appears  that  at  the  time  of  his  death  Hu 
bert  was  a  tailor  by  trade,  and  was  living 
with  his  second  wife;  that  he  had  two  chil 
dren  by  his  former  wife.— a  daughter,  who 
had  been  absent  from  home  for  a  long  time; 
and  a  son,  thirteen  or  fourteen  years  of  age, 
who  had  left  home  a  few  months  before  Hu- 
bert's death;  that  he  felt  bad  about  the  son 
leaving  as  be  did;  that  he  had  lived  with  the 
plaintiff,  Elizabeth,  his  second  ^ife,  about 
eleven  vears;  that  tbey  had  six  children,  the 
oldest  being  about  ten  years  of  age,  and  the 
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youngest  a  few  months  of  age;  that  Hubert 
and  bis  second  wife  had  always  apparently 
lived  happily  together;  that  Hubert  was  al- 
ways reserved,  and  during  a  few  months  im- 
mediately before  his  death  was  more  or  less 
melancholy ;  that  he  had  a  home  with  do  Hens 
thereon;  that  he  ^was  out  of  debt,  and  had 
$285  in  the  bank,  evidenced  by  certificates  of 
deposit;  that  on  the  day  prior  to  his  death  he 
worked  as  usual,  his  wife  and  some  of  his 
children  being  on  a  visit  at  Pewaukee;  that 
they  returned  about  6  o'clock  in  the  evening ; 
that  he  then  started  a  fire  in  the  kitchen,  and 
told  his  wife  be  would  go  down  town,  return 
a  coat,  pay  his  insurance,  and  when  he  got 
back  would  eat  his  supper;  that  he  spent  the 
evening  with  his  family:  that  he  went  to  bed 
with  his  wife,  as  usual;  that  she  woke  up 
early  the  next  morning, — about  daylight  or 
before, — and  missed  him;  that,  after  failing  to 
find  him.  she  went  out  the  back  door;  ihat 
there  was  a  beaten  path  on  the  earth  leading 
from  that  door  to  the  pump,  and  another 
branching  off  from  it  to  the  right,  leading  to 
the  privy;  that  in  going  in  that  path  from  the 
house  to  the  pump,  and  3  or  4  feet  to  the  left 
of  that  path,  and  6  or  8  feet  from  the  house, 
was  a  cistern,  under  ground;  that  the  ground 
back  of  the  house  and  up  to  the  cistern  curb 
was  level;  that  the  curb  was  of  boards,  and 
rose  about  4  inches  above  the  ground,  and 
surrounded  the  opening  to  the  cistern,  which 
was  15  by  20  Inches;  tnat  the  board  cover  to 
the  cistern  was  not  fastened  to  the  curb,  but 
was  loose ;  that  upon  discovering  that  the 
cover  was  off  the  cistern,  she  looked  in.  and 
there  saw  and  felt  of  her  husband  in  the  water; 
that  she  at  once  gave  the  alarm,  and  the  neigh- 
bors assembled,  and  took  him  out,  and  an  in- 
quest upon  his  body  was  held;  that  when  so 
found  he  had  his  underclothes,  pants,  and 
stockings  on,  but  do  coat.  The  evidence  is 
that  he  came  to  his  death  by  drowning. 

Counsel  for  the  plaintiff  is  undoubtedly 
correct  in  contending  that  '*when  the  dead 
body  of  the  insured  is  found  under  such  cir- 
cunastances,  and  with  such  injuries,  that  the 
death  may  have  resulted  from  [negligence], 
accident,  or  suicide,  the  presumption  is  against 
suicide,  as  contrary  to  the  general  conduct  of 
mankind."  May,  Ins.  §  825.  Whether  the 
death  was  accidental  or  intentional,  whenever 
there  is  any  evidence  bearing  upon  the  point, 
is  a  question  of  fact  for  the  jury  or  court. 
Ibid.  It  is  only  essential  that  the  evidence 
preponderates  against  the  presumption  of  ac- 
cident. Bachmeyer  v.  Mutual  Bt»erve  Fund 
Life  Amo  87  Wis.  837,  838.  "A  presump- 
tion of  suicide  cannot  be  indulged  in  as  a  mere 
presumption,  without  any  fact  or  circumstance 
upon  which  it  can  be  logically  predicated.** 
Sorenson  v.  Menahha  Paper  db  Pulp  Co.  66  Wis. 
88S.  Counsel  for  the  plaintiff  seem  to  rely  in 
part  upon  that  case,  but  there  were  no  facts  or 
circumstances  in  that  case  from  which  sui- 
cide could  be  inferred.  On  the  contrary,  they 
were  all  harmonious  with  death  by  accident. 
The  same  is  true  with  respect  to  CronkhiU  v. 
Travelers*  Ins,  Co,  75  Wis.  116.  Under  the 
contract  of  insurance  in  the  case  at  bar  the 
plaintiff  could  only  recover  by  showing  that 
the  death  was  the  result  of,  or  brought  about 
by,  "some  external  cause  or  accident,  and  aot 
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by  disease  or  any  voluntarjr  act  of  the  mem- 
ber." The  burden  of  proving  such  facts,  sub- 
ject to  the  presumption  mentioned,  was  upon 
the  plaintiff.  TraveUera'  Ins,  Co.  v.  McConkey, 
127  U.  8.  661, 82  L.  R  A.  808.  Under  the  con- 
tract of  insurance,  this  defendant  did  not  as- 
sume the  risk  in  case  Hubert  Johns  committed 
* 'suicide  or  self-destruction,  .  .  .  whether 
voluntary  or  involuntary,  sane  or  insane  at  the 
time  thereof."  It  is  immaterial,  therefore, 
whether  at  the  time  of  his  death  he  was  sane 
or  insane.  Bigelow  v.  Berkshire  L,  Ins.  Co.  93 
U.  S.  284,  28  L.  ed.  918.  In  the  absence  of 
any  evidence  to  the  contrary,  we  must  assume 
that  Hubert  was  like  other  ordinary  men;  that 
he  had  two  legs,  and  walked  upon  his  feet; 
that  in  walking  he  stepped  one  foot  at  a  time; 
that  in  taking  a  step  with  one  foot  the  other 
necessarily  remained  upon  the  ground  until 
the  step  was  completed;  that,  if  he  accident- 
ally stepped  into  the  hole,  it  could  only  be  with 
one  foot,  and  that  that  foot  would  necessarily 
go  down  in  the  hole,  while  the  other  foot  re- 
mained upon  the  ground,  and  his  body  and 
arms  and  bands  would  necessarily  fall  over 
and  beyond  the  hole.     It  is  conceded  and  found 


that  the  bole  was  only  15  by  20  inches  square 
hj  actual  measurement.  The  size  of  an  or- 
dinary man  is  of  common  knowledge,  and  we 
take  judicial  notice  that  no  ordinary  man  could 
RO  through  such  a  hole,  unless  be  went  head 
nrst,  or  with  both  feet  first;  and  that  it  is 
very  improbable,  if  not  impossible,  for  such 
a  man,  walking  upon  the  ground,  to  fall  into 
such  a  hole,  either  head  first  or  with  both  feet 
first,  by  mere  accident,  and  without  any  de- 
sign or  purpose  of  thus  going  down  into  the 
cistern.  And  if  we  assume  that  he  intention- 
ally thus  went  down  into  the  cistern,  at  the 
time  and  under  the  circumstances  mentioned, 
then  the  inference  of  "suicide  or  self-destruc- 
tion," within  the  meaning  of  the  contract, 
seems  to  be  sufficient  to  overcome  any  pre- 
sumption of  accident  that  might  otherwise  be 
indulged.  Whether  the  plaintiffs  can,  under 
the  peculiar  wording  of  this  contract  of  in- 
surance, recover  in  this  action  a  percentage  of 
all  assessments  paid  by  Hubert  Johns  was  not 
argued,  and  is  not  here  determined. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
ceedings according  to  law. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


J.  T.  SMOOT,  Appt., 

V. 

PEOPLE'S       PERPETUAL      LOAN 
BUILDIISG  ASSOCIATION. 

(»5Va.e86.) 
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A  statute  rellevingr  firom  the  imputation 
of  usury  all  contracts  made  by  a  buildingr  and 
loan  association  under  a  charter  of  doubtful 
validity  is  not  uncoDStttutional  as  to  those  con- 
tracts because  it  is  retroactive. 

(March  17, 1898.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  the  City  of  Roanoke 
in  favor  of  defendant  in  a  suit  brought  to  en- 
join defendant  from  enforcing  a  loan  associa- 
tion contract  by  proceeding  to  sell  the  mort- 
gaged property  for  payment  of  dues  and  fines. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Scott  &  Staples*  for  appellant: 

A  statute  is  never  to  be  construed  as  retro- 
spective in  its  operation,  if  any  other  construc- 
tion can  be  fairly  placed  upon  it. 

Danville  v.  Pace,  25  Gratt.  1,  18  Am.  Rep. 
663;  Richmond  v.  Henrico  County  Supers,  83 
Va.  212:  Campbell  v.  Nonpareil  F.  B.  cfe  K.  Co. 
75Va.  291. 

There  is  nothing  in  the  act  which  enables 
or  justifies  any  building  and  loan  association, 
domestic  or  foreign,  to  violate  the  usury  laws 
or  any  other  laws  in  the  commonwealth  of 
Virginia. 


An  act  of  legislature  authorizing  a  building 
and  loan  association,  or  any  other  corporation, 
to  charge  premium  and  interest,  and  to  fix  the 
amount  thereof,  does  not  entitle  them  to  fix  an 
amount  in  excess  of  the  interest  allowed  by 
the  law  of  that  state,  unless  there  is  a  provision 
in  the  statute  expressly  suspending  the  opera- 
tion of  the  usury  laws  as  to  contracts  made  by 
such  companies. 

Pfeisier  v.  Wheeling  Bldg,  Asso.  19  W.  Va. 
676. 

The  testimony  of  all  authority,  civil  and 
humane,  ecclesiastical  and  profane,  natural 
and  moral;  of  all  ages,  old,  new,  middling; 
of  all  churches,  primitive,  superstitious,  re- 
formed; of  all  common  creeds,  Jewish,  Chris- 
tian, heathenish;  of  all  lands,  foreign  and  do- 
mestic—are against  usury. 

See  Tyler,  Usury,  chap.  2,  p.  41;  Dunham 
V.  Gould,  16  Johns.  867. 

A  statute  of  the  character  of  the  act  in  ques- 
tion should  be  strictly  construed. 

Cooley,  Const.  Lim.  ed.  Ib68,  p.  893. 
On  petition  for  rehearing. 

In  construing  the  validating  act,  the  court 
should  resolve  all  doubts  against  the  corpora- 
tion. 

Cooley.  Const.   Lim.  ed.  1868,  pp.  893,  594. 

Messrs.  Archer  L.  Payne  and  William 
Gordon  Robertson,  for  appellee: 

The  appellee  associatiun  belongs  to  the  perma- 
nent class,  and  this  type  of  association  grew 
up  under  the  English  statute  of  1886,  which 
did  not,  in  terms,  say  anything  in  regard  to 
permanent  societies,  yet  this  form  of  society 
was  upheld  by  the   courts  as   being  clearly 


Mote.— As  to  the  constitutionality  of  statutes  i  nof  etc  Reeve  v.  Ladies^  Bldg.  Asso.  Perpetual  (Ark.) 


making  valid  contracts  which  were  invalid,  see  I 
note  to  Lowe  v.  Harris  (N.  C.)  22  L.  R.  A.  879. 

Ab  to  usury  in  loans  by  building  associations,  see  I 
41  L.  R.  A. 


18  L.  R.  A.  120;  Pioneer  Sav.  &  L.  Co.  v.  Gannoa 
(Tenn.)  33  L.  R.  A.  118;  Post  v.  Mechanics'  Bldg.  &  L. 
Asso.  (Tenn.)  34  L.  R.  A.  20L 
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within  the  scope  of  tbe  act  of  1886,  and  as  be- 
Idc  legal  in  every  respect 

Ex  parte  Bath,  L.  R.  27  Ch.  Div.  509,  32 
Week.  Rep.  808;  Thompson,  Building  Associa- 
tions, pp.  5,  6;  4  Am.  &  £ng.Enc.  Law,  2d  ed. 
pp.  1005.  1006. 

Whatever  the  method  adopted  as  to  the  re* 
payment  of  the  amount  advanced,  whether  the 
time  be  uncertain  or  fixed,  all  societies  which 
have  for  their  object  the  main  object  of  such 
societies,  come  within  the  definition  of  the 
building  society. 
4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1001. 
The  only  decisions  in  regard  to  such  associa- 
tions which  have  been  so  far  made  in  Virginia 
are  authorities  for  sustaining  the  methods 
adopted  by  the  People's  Perpetual  Loan  4& 
Building  Association,  independent  of  the  ques 
tion  whether  they  are  now  authorized  by  legis- 
lation or  not. 

White  V.  Mechanics*  Bldg,  Fund  Asm.  22 
Gratt.  288;  Winchester  Bldg.  Asso.  v.  Oilbert, 
23  Gratt.  787. 

The  mere  fact  that  a  member  subscribes  for 
shares  to  gel  a  loan  is  immaterial  on  the  ques- 
tion of  usury. 

Setliff  V.  J»/arth  NashviVe  Bldg.  &  Sav.  As9o. 
(Tenn.  Ch.  App.)  39  S.  W.  546.  See  also  4 
Am.  &  Eng.  Enc.  Law,  2d  ed.  Building  Asso- 
ciations; Ward  V.  Carnett,  91  Va.  676. 

All  taint  of  usury  has  now  been  removed 
from  it  by  the  passage  of  two  acts  of  the  legis- 
lature. 

March  1, 1894  (Acts  of  Assembly  1893-94, 
p.  560;  January  [23,  1896  (Acts  of  Assembly 
1895-93,  pp.  170  et  seq.). 

There  can  be  no  doubt  that  the  judge  of  the 
corporation  court  for  the  city  of  Roanoke, 
Virginia,  had  the  right  to  grant  a  charter  to 
the  People's  Perpetual  Loan  &  Building  Asso- 
ciation for  the  purpose  of  enabling  it  to  carry 
on  the  business  of  a  building  association. 
Davies  v.  Creighton,  33  Gratt.  696. 
There  are  unquestionably  cases  in  which  the 
state  may  grant  privileges  to  specified  individ- 
uals without  violating  any  constitutional  prin- 
ciple, because,  from  the  nature  of  the  case,  it 
is  impossible  that  they  should  be  possessed  and 
enjoyed  by  all;  and  if  it  is  important  that  they 
should  exist,  the  proper  slate  authority  must 
be  left  to  select  the  grantees.  Of  this  class 
are  grants  of  the  franchise  to  a  corporation. 
Cooley,  ('onst.  Lim.  chap.  11,  p.  894. 
Where  the  chnrterof  a  corporation  permitted 
the  bank  to  take  interest  at  the  rate  of  7  per 
cent  per  annum,  and  the  general  law  prohib 
ited  anything  in  excess  of  6  per  cent,  this  was 
a  valid  contract  between  the  state  and  corpora- 
tion, and  was  inviolable  by  an  act  of  the 
legislature  or  by  an  ordinance  of  the  constitu- 
tional convention. 

Hazen  v.  Union  Bank,  1  Sneed,  115;  Wade, 
Retroactive  Laws,  J^g  77,  78. 

A  special  act  of  the  general  assembly  of 
Alabama,  whereby  a  charter  was  granted  to  a 
building  association,  was  constitutional. 

Montgomery  Mat,  Bldg.  dh  L.  Asso  v.  Robin- 
son, 69  Ala.  413:  MarHn  v.  O'Brien,  34  Miss. 
21;  WilliamH  v.  Cammack.  27  Miss.  209,  61 
Am.  Dec.  508;  4  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  1073, 1074. 
41  L.  R.  A. 


Keith,  P.,  delivered  the  opinion  of  the 
court : 

The  only  question  to  be  considered  in  this 
case  is  whether  the  transactions  between  Smoot 
and  the  People's  Perpetual  Loan  &  Building 
Association  were  usurious.  The  circuit  court 
held  that  they  were  not. 

This  association  was  organized  under  a 
charter  granted  by  the  judge  of  the  corpora- 
tion court  of  the  city  of  Roanoke  in  1887.  By 
it  the  association  was  authorized  to  make  loans 
to  its  members,  or  others,  and  to  receive  as 
security  for  loans  thus  made  their  shares, 
either  by  way  of  redemption  or  hypothecation, 
and  to  take  deeds  of  trust  or  mortgages  on  any 
real  or  personal  estate,  or  collateral  security, 
for  the  repayment  of  the  loans  or  advances  in 
such  instalments  as  might  be  agreed  upon. 
In  the  case  of  a  redemption,  the  shares  so  re- 
deemed were  to  be  canceled,  but  the  members 
were  in  no  wise  relieved  from  their  obligation 
to  perform  all  the  duties  they  had  assumed  to 
the  association,  and  for  their  failure  to  dis- 
charge them  could  be  subjected  to  like  fines 
and  penalties  as  though  their  shares  of  stock 
had  not  been  redeemed.  It  was  made  lawful 
for  the  association  to  receive  in  advance  in- 
terest on  its  loans,  and  to  charge  and  deduct 
upon  the  redemption  of  shares  such  premiums 
for  the  privilege  of  having  them  redeemed  as 
might  from  time  to  time  be  fixed  by  the  board 
of  directors,  or  agreed  upon  between  the  cor- 
poration and  the  parties  so  having  their  shares 
redeemed. 

In  tbe  preamble  to  an  act  of  the  legislature 
approved  January  28.  1895  (Acts  1896,  p.  170). 
the  charter  granted  by  the  court  is  set  out  in 
full,  and  it  then  proceeds  as  follows:  "And 
whereas  said  charter  was  duly  accepted  and 
has  been  acted  under  by  said  association; 
and  whereas  some  doubt  has  arisen  as  to  the 
authority  of  the  said  corporation  court  of 
Roanoke  to  grant  said  charter  upon  the  terms 
set  forth  in  said  certificate;  therefore. 

**Be  it  enacted  by  the  general  assembly  of 
Virginia,  that  said  charter  be,  and  the  same  is 
hereby  declared  to  be,  as  to  all  contracts 
entered  into  by  said  association  in  accordance 
with  the  provisions  of  the  aforesaid  certificate^ 
as  valid  to  all  intents  and  purposes  as  if  origi- 
nallv  granted  by  the  general  assembly  of  Vir- 
ginik." 

The  contention  on  the  part  of  the  appellant 
is  that  the  dealings  between  himself  and  the 
association  were  usurious,  that  they  cannot  be 
maintained  upon  the  theory  that  the  relations 
existing  between  the  company  and  its  mem- 
bers were  those  pertaining  to  partnerships, 
that  a  charter  granted  by  the  court  will  not 
relieve  transactions  entered  into  under  it  of  tbe 
imputation  of  usury,  and  that  the  act  approved 
March  1,  1894  (Acts  1894,  p.  560),  entitled  "An 
Act  to  Define  the  Powers  and  Limitations  of 
Building  and  Loan  Associations,"  has  no  retro- 
active effect. 

All  these  positions  are  well  taken,  in  the 
judgment  of  this  court.  In  support  of  them 
we  are  content  to  refer  to  the  cases  of  Crab- 
tree  V.  Old  Dominion  Bldg.  d  Loan  Atao.  95 
Va.  670,  and  Ware  v.  Bankers'  Loan  db  Invnt. 
Co.  95  Va.  680  (just  decided). 
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It  is  further  contended  on  behalf  of  the  ap- 
pellant  that  the  act  of  January  23.  1896,  in 
the  first  place,  does  not  undertake  to  validate 
the  contracts  under  investifi^ation;  and,  sec- 
oDdly,  that,  if  such  were  the  purpose  of  the 
act.  it  would  be  unconstitutional  and  void. 

The  charter  granted  by  the  corporation  court 
confers  power  upon  the  association  thereby 
created  to  receive  in  advance  interest  on  loans, 
and  to  charge  and  deduct,  upon  the  redemp- 
tion of  shares,  such  premiums  for  the  privilege 
of  having  them  redeemed  as  may  from  time  to 
time  be  fixed  by  the  board  of  directors,  or 
agreed  upon  between  the  corporation  and  the 
parlies  so  having  their  shares  redeemed.  The 
association  was  authorized  to  pass  bylaws  and 
create  such  fines  and  forfeitures  as  might  be 
reasonable  and  proper  to  enforce  the  payment 
of  all  instalments  and  other  dues  on  the  part 
of  those  subscribing  to  its  stock,  or  borrowing 
money  from  it. 

These  provisions  in  the  charter  seem  suffi- 
cient to  warrant  the  dealings  which  took  place 
between  Smoot  and  the  association.  A  doubt 
was  entertained  as  to  the  efficacy  of  the  char- 
ter granted  by  a  court  to  protect  a  transaction 
which  could  be  questioned  upon  the  ground  of 
its  usurious  nature,  and,  in  order  to  put  that 
doubt  at  rest,  resort  was  had  to  the  legislature. 
The  mischief  which  it  was  intended  to  remedy 
by  the  act  under  consideration  is  apparent. 
The  purpose  of  those  who  sought  legislative  in- 
tervention was  to  remove  the  taint  of  illegality 
from  contracts  theretofore  made  by  the  People's 
Perpetual  Loan  &  Building  Association.  The 
charter  was  recited  in  the  preamble  of  the  act. 
The  motive  of  the  act  is  declared  upon  its  face 
to  have  been  to  quiet  doubts  that  had  arisen 
with  respect  to  the  powers  conferred  upon  this 
association  by  the  charter  granted  l)y  the  court. 
Therefore  it  was  enacted  that  **the  charter  be. 
and  the  same  is  hereby  declared  to  be,  as  to  all 
contracts  entered  into  by  said  association  in 
accordance  with  the  provisions  of  the  aforesaid 
ceriificate,  as  valid  to  all  intents  and  purposes 
as  if  originally  granted  by  the  general  assembly 
of  Virginia."  There  are  some  things  so  clear 
that  the  attempt  to  elucidate  them  serves  rather 
to  obscure,  and  we  find  ourselves  confronted 
by  this  ditficulty  in  the  endeavor  to  render 
more  plain  and  certain  the  meaning  and  scope 
of  this  act.  The  charter,  and  all  contracts 
made  in  accordance  with  its  provisions,  are 
declared  to  be  as  valid  to  all  purposes  and  in- 
tents as  if  originally  granted  by  the  general 
assembly  of  Virginia.  The  question  therefore 
resolves  itself  into  one  of  power  upon  the  part 
of  the  legislature,  for  the  intent  seems  to  be 
too  manifest  to  be  a  subject  of  real- contro- 
versy. 

It  is  claimed  by  appellant  that  the  construc- 
tion which  we  have  given  to  the  act  renders  it 
UDconstitutional,  the  legislature  being  without 
power  to  confer  such  privileges. 

In  support  of  this  position,  he  relies  upon 
§  6,  art.  1,  of  the  Bill  of  Rights,  which  declares 
"that  no  man,  or  fet  of  men,  are  entitled  to 
exclusive  or  separate  emoluments  or  privileges 
from  the  community  but  in  consideration  of 
public  services;  which,  not  being  descendible, 
oeither  ought  the  ofiices  of  magistrate,  legisla- 
tor, or  judge  to  be  hereditary." 
41  L.  R.  A. 


This  commonwealth  on  the  29ih  day  of 
June,  1770,  adopted  a  bill  of  rights  and  Con- 
stitution, and  proclaimed  heiself  a  sovereign 
and  independent  state,  five  days  before  the 
birth  of  these  United  States,— a  circumstance, 
it  may  be  observed  in  passing,  which  should 
fix  the  date  of  our  independence,  and  be  kept 
in  perpetual  memory  by  being  embodied  in 
the  writs  of  courts,  and  the  formal  acts  of  the 
various  departments  of  our  state  government. 
In  the  paragraph  quoted  from  that  bill  of 
rights,  we  have  the  statement  of  a  general 
proposition,  followed  by  an  illustration  which 
shows  beyond  perad venture  the  evil  at  which 
the  provision  under  consideration  was  directed. 
Our  forefathers  were  wise  and  practical  men. 
They  were  neither  political  speculatists  nor 
dreamy  enthusiasts.  They  did  not  strive  for 
an  impossible  equality,  such  as  has  never  ex- 
isted in  any  society  where  men  have  ceased  to 
be  equally  savage  or  equally  wretched.  They 
did  not  seek  to  establish  a  government  theo- 
retically perfect,  but,  guided  by  the  light  of 
experience,  it  was  their  aim  to  found  mslitu- 
tions  under  which  their  descendants,  secured 
in  the  enjoyment  of  life,  liberty,  and  properly, 
might  be  free,  prosperous,  and  happy  so  long 
as  they  possessed  the  wisdom  and  virtue  essen 
tial  to  the  preservation  of  their  glorious  heri- 
tage. They  knew  the  wrongs  by  which  they 
had  been  oppressed,  and  the  evils  which  they 
had  endured,  under  a  government  of  hereditary 
magistrates  and  rulers;  and  it  was  to  shield 
themselves  and  posterity  from  their  recur- 
rence that  the  immortal  bill  of  rights  was 
adopted,  which  was,  i.s  and  will  remain,  the 
noblest  and  most  comprehensive  declaration 
of  the  rights  of  man. 

For  more  than  a  century  we  have  lived  un- 
der that  great  charter  of  freedom.  During 
that  time  corporations  without  number  have 
been  created,  all  of  which  have  enjoyed  privi- 
leges not  conferred  on  the  mass  of  citizens. 
Building  associations  have  been  formed,  under 
which  contracts  have  been  made,  obnoxious  to 
the  charge  of  usury,  unless  warrant  for  them 
is  found  in  the  statutes  under  which  they  were 
organized."  SceW^ite  v.  Mechanics*  BMq,  d\ind 
Asao.  22  Gratt.  2S3;  National  Mvt.  Bldg,  db  L. 
Af^so.  v.  Ah/i worth,  91  Va.  706;  yich'is  v.  Peo- 
ple's Bldg.  Loan  cC*  i^av.  Asso.  93  Va.  380,  and 
many  other  cases.  During  all  this  period  no 
such  question  has  been  raised.  It  is  appalling 
to  contemplate  the  consequences  which  might 
follow  from  the  decision  which  we  are  asked 
to  make.  If  this  court  ought,  in  the  discbarge 
of  its  duty,  so  to  decide,  then  it  is  safe  to  say 
that  all  the  courts  of  the  Union  should  like- 
wise so  declare;  for  it  is  believed  that  there  are 
few  state  constitutions  without  provisions 
similar  to,  and  in  many  instances  even  more 
stringent  than,  ours.  If  it  be  the  law,  it  ap- 
plies with  equal  force  to  foreign  and  to  domes- 
tic corporations;  for  it  would  scarcely  be  con- 
tended that  the  legislature  of  New  York  could 
confer  upon  corporations  created  under  its 
authority  a  power  to  be  exercised  in  Virginia 
which  would  be  denied  to  a  domestic  corpora- 
tion. If  such  be  the  law,  however  grave  the 
consequences,  it  would  be  our  duty  so  to  de- 
clare. The  supreme  court  of  Kentucky  so 
held  in  the  case  of  Gordon  v.  Winchester  Bldg. 
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<fc  Accumulating  Fund  Asm.  12  Bush,  110,  23 
Am.  Rep.  713,  and  that  decision  has  since 
been  reaffirmed  by  that  court 

A  different  view,  however,  has  been  taken 
by  other  courts.  In  Montgomery  Mut,  Bldg. 
£  L.  As8o.  ▼.  Robinson,  69  Ala.  413,  it  is  said: 
*'Tbe  general  assembly  ordained  the  statute 
against  usury,  and  its  power  to  designate  the 
transactions  which  shall  be  deemed  offensive 
to,  or  which  s^all  be  excepted  from,  the  influ- 
ence of  the  statute,  cannot  be  questioned. 
When  that  body  lends  express  sanction  to  a 
particular  transaction,  that  transaction  is  with- 
drawn and  excepted  from  the  operation  of  the 
statute." 

The  court  of  appeals  of  Mississippi,  in  the 
case  of  Williams  v.  Cammack,  27  Miss.  209, 
61  Am.  Dec.  508,  held  that  *'the  clause  of  thei 
Constitution"  which  declares  "that  'no  man  or 
set  of  men  are  entitled  to  exclusive  separate 
public  emoluments  or  privileges  from  the  com- 
munity, but  in  consideration  of  public  services,' 
.  .  .  has  no  reference  to  the  private  rela- 
tions of  the  citizens,  nor  to  the  action  of  the 
legislature  in  passing  laws  regulating  the  do- 
mestic policy  and  business  affairs  of  the  people, 
or  any  portion  of  ihem."  See  also  Bibb  County 
Loan  Asso,  v.  Richards,  21  Ga.  592. 

In  Danville  v.  Pace,  «5  Gratt.  1,  18  Am. 
Rep.  668,  a  statute  was  considered  which  took 
away  from  corporations  the  right  to  make  the 
defense  of  usury.  It  was  retroactive  in  its 
operation,  but  was  held  to  be  constitutional  by 
this  court,  in  a  luminous  and  convincing  opin- 
ion delivered  bv  Judge  Staples. 

If  a  corporation  may  be  denied  the  right  to 
plead  usury  as  to  existing  contracts,  is  it  a 
greater  stretch  of  authority  upon  the  part  of 
the  legislature  to  create  a  corporation  to  which 
individuals  may  by  their  voluntary  contracts 
bind  themselves  to  pay  more  than  the  rate  of 
interest  allowed  by  law?  In  the  one  case  the 
legislature  was  held  to  have  the  power  to 
deprive  corporations  of  a  right  conferred  by 
existing  law.  In  the  other  case  the  power  of 
the  legislature  is  invoked  to  remove  a  dis- 
ability to  contract  which  it  had  imposed. 

Statutes  which  validate  contracts  otherwise 
invalid  are  sustained  when  'they  go  no  further 
than  to  bind  a  party  by  a  contract  which  he 
has  attempted  to  enter  into,  but  which  was 
invalid  by  reason  of  some  personal  inability 
on  his  part  to  make  it,  or  through  neglect  of 
some  legal  formality,  or  in  consequence  of 
some  ingredient  in  the  contract  forbidden  by 
law."  Cooley,  Const.  Lim.  6th  ed.  p.  460. 
41  L.  R,  A. 


We  are  of  opinion  that  the  act  of  January 
28,  1896.  is  constitutional,  that  it  sufBccs  to 
remove  any  doubt  that  may  have  existed  as  to 
the  authority  of  the  association  to  contract 
and  deal  with  its  members  in  the  manner  dis- 
closed bjr  this  record,  and  that,  therefore,  the 
transactions  here  complained  of  are  not  usuri- 
ous. 

The  arguments  which  we  have  considered, 
when  addressed  to  courts,  call  for  a  decision 
upon  the  constitutional  powers  of  the  legisla- 
ture. With  the  policy  or  impolicy  of  an  act 
of  the  general  assembly  the  courts  have  no 
concern.  Unless  clearlv  repuf;nant  to  the 
Constitution  of  the  United  States  or  of  the 
state,  we  have  no  choice  but  to  construe  and 
enforce  them.  Nor  can  we  protect  the  im- 
provident against  the  consequences  of  their 
own  folly.  And  we  cannot  do  better  than  to 
close  this  opinion  by  a  quotation  from  the 
opinion  of  Judge  Anderson  in  the  case  of 
WhiU  V.  Mechanics  Bldg.  Fund  Asso.  22  Gratt. 
238:  "It  is  contended  on  the  one  hand  [that 
building  associations,  said  he]  ...  ope- 
rate very  beneficially  to  the  man  who  has  but 
small  means,  and  who  is  destitute  of  a  home 
that  he  can  call  his  own,  as  it  will  enable  him 
to  acquire  property  in  a  home  for  himself  and 
family,  and  pay  for  it  in  the  course  of  six  or 
eight  years,  at  a  cost  very  little  exceeding 
what  he  would  have  to  pay  for  a  lease- 
hold for  the  same  period.  On  the  other  band, 
it  is  contended  that  the  exactions  operate  as  a 
grinding  oppression  on  those  who  find  them- 
selyes  unable  to  meet  the  requisitions.  Which 
of  these  opinions  is  correct,  we  will  not  under- 
take to  say.  If  the  transactions  and  dealings 
of  this  association  with  its  members  are  war- 
ranted by  statute,  and  that  statute  is  warranted 
by  the  Constitution,  though  they  may  operate 
harshly  and  oppressively,  it  is  not  the  province 
of  the  courts  to  relieve.  The  fault  is  in  the 
law.  which  the  legislature  alone  can  alter;  or 
in  the  improvidence  of  the  party,  which  neither 
the  legislature  nor  the  courts  can  remedy." 

These  wise  and  pregnant  observations  were 
delivered  more  than  twenty-five  years  ago, 
and  during  all  of  the  intervening  period  the 
legislatures  and  courts  have  continued  to  recog- 
nize and  to  foster  building  associations. 

We  find  no  error  in  the  decree  of  the  circuit 
court,  and.it  ib  affirmed, 

Biely  and  Cardwell,  JJ.,  absent. 

Rehearing  denied. 
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BoABD  OF  Education  of  Cabtebsyillb  v.  Purse. 


GEORGIA  SUPREME  COURT. 


BOARD  OP  EDUCATION  OF  CARTERS- 

VILLE.  m^  in  Brr,, 

f). 

Mrs.  John  M.  PURSE  et  al. 

aOl  Ga.  42S.) 

*1.  A  board'  of  education  havinft  tbe 
eliarer®  and  control  of  a  system  of  firee 
schools  establisbed  "by  law,  and  supported  by 
taxation,  has  the  right  to  suspend  from  attend- 
ance upon  school  children  whose  parent,  whether 
father  or  motber,  in  undertakinR  to  call  in  ques- 
tion or  interfere  with  the  discipline  of  a  teacher 
over  one  of  these  children,  enters  the  school  room 
of  such  teacher  during  school  hours,  and.  In  the 
presence  of  the  scholars  there  assembled,  uses 
ofTensive  or  Insulting  language  to  such  teacher. 

:2«  Tills  is  trae»  tbonfirh  none  of  the  chil- 
dren so  suspended  had  in  fact  been 
gfoilty  of  any  violation  of  the  rules  of  school. 

{Atkinton  and  LUtle,  JX,  dissent) 

(August  S,  1807.) 

ERROR  to  the  Superior  Court  for  Bartow 
County  to  review  a  judgment  granting  a 
writ  of  mandamus  to  compel  defendants  to  ad- 
mit petitioner's  children  to  the  public  schools. 
Heversed. 

The  report  sent  up  with  the  record  was  as 
follows: 
Mr.  and  Mrs.  John  M.  Purse,  citizens  of 

'^Headnotes  by  Cobb,  J. 


Cartersville,  have  three  daughters  attending 
one  of  the  public  schools  of  that  city.  On 
October,  1896,  Mrs.  Purse,  went  to  the  school 
durinff  its  regular  exercises,  and  had  some  con- 
versaiion  with  the  teacher,  the  nature  and  pur- 
port of  which  seem  to  be  in  dispute,  but  as  a 
consequence  of  which  the  teacher  made  a 
report  to  the  superintendent  of  schools,  who 
thereupon  sent  the  following  communication 
to  Mr.  Purse: 

Dear  Sir: 

In  consequence  of  your  wife's  having  en- 
tered Miss  Hairs  room  to-day  during  school 
hours,  and  having  seriously  interfered  with 
the  discipline  of  the  school,  I  am  in  duty  bound 
to  suspend  all  your  children.  If  this  wrong 
is  repaired  as  far  as  possible,  the  suspension 
will  be  only  temporary;  otherwise  it  will  be 
in  force  until  the  end  of  the  present  school 
year. 

Mrs.  Purse  appealed  to  the  grievance  com- 
mittee of  the  board  of  education,  charging  the 
superintendent  with  suspending  her  children 
without  cause  and  without  authority,  denying 
that  she  had  seriously  interfered  with  the  dis- 
cipline of  the  school'  or  said  anything  unbe- 
coming a  lady,  and  asserting  that  the  inten- 
tion of  her  visit  was  for  good,  etc.  The  com- 
mittee required  that  the  matter  be  presented  in 
writing,  declining  to  have  any  oral  hearing. 
Upon  consideration  of  the  charges  presented. 


Note.— Riflfht  to  exclude^  suspend^  or  erpel  pupds 
from  school  for  misconduct  of  xmpil  or  parent. 

I.  Where  t/i«  parenVs  action  affects  the  child. 
TL  For  misconduct  of  pupH, 

III.  For  absence  and  tardiness. 

IV,  Fitr  connection  with  secret  societies. 

V.  For  failure  to  participate  in  certain  studies 

and  exerclMS. 
VI.  For  refuiiaJ  to  perform  manual  labor. 
Vn.  For  failure  to  pay  for  injury  to  school  property. 
VILI.  Controlling  conduct  of  pujkl  after  the  rdution 
of  teacher  and  pupil  has  ceased. 
£X.  Questions  of  pleadina  and  practice. 

I.  Where  the  parenVs  action  affects  the  child. 

In    CABTSBSVILIiE     BOARD     OF    EDUCATION    V. 

PUBSB  the  suspension  of  a  pupil  for  the  misconduct 
of  the  pupil^s  mother  in  enterlnff  the  school  room 
and  InterferinflT  with  the  discipline  was  sustained, 
although  no  question  was  made  as  to  the  pupirs 
conduct.  The  grround  on  which  the  decision  is 
placed  is  that  the  parent  owes  the  common -law 
duty  to  the  child  to  educate  him.  and  the  statute  of 
Georgia  does  not  give  the  child  any  new  right  or 
remedy,  and  as  at  the  common  law  the  child  is  at 
the  mercy  of  his  parents  in  regard  to  his  education, 
j90  the  child  has  no  recourse  If  he  is  prevented  by 
his  parent  from  obtaining  an  education.  The  de- 
cision also  is  upon  the  ground  that  the  parent  in- 
terfered in  a  matter  involving  the  discipline  of  the 
school;  but  the  headnotes  made  by  the  court  put 
the  decision  on  the  ground  that  the  right  to  expel 
exists  without  regard  to  the  cbiid^s  conduct,  and 
the  action  of  the  mother  is  the  same  as  though  done 
l>y  the  father.  This  appears  to  be  a  novellquestion, 
and  seems  to  stand  alone. 

Id  Bourne  v.  State,  Taylor,  86  Neb.  l,|it  was  held 
that  under  Neb.  Comp.  Stat.  chap.  70,  subd.  6,  au- 
41L.R.A.  1 


thorizing  the  trustees  to  malie  such  rules  and  regu- 
lations as  they  may  thick  needful  for  the  govern- 
ment of  the  schools,  a  mandamus  to  require  a 
reinstatement  of  a  pupil  was  denied  the  father, 
where  he  had  refused  to  sign  a  monthly  report  card 
sent  to  him  by  the  teacher  showing  the  standing  of 
his  child,  assigning  as  the  reason  that  the  standing 
was  not  as  good  as  on  prior  reports,  although  he 
had  on  several  prior  occasions  signed  such  card. 
In  this  case  the  school  board  had  made  a  rule  re- 
quiring that  the  teacher  should  send  to  the  parent 
each  month  for  signature  a  report  card  showing 
standing  of  the  pupil,  and  if  returned  unsigned, 
that  the  pupil  was  to  be  sent  home  to  get  it  signed. 

In  King  v.  Jefferson  City  School  Board,  71  Mo. 
028, 36  Am.  Rep.  499,  where  a  pupil  was  expelled  for 
absence  and  tardiness,  it  was  said  that  such  absences 
without  excuse  are  the  fault  of  the  parents,  whose 
business  it  is  to  see  that  the  attendance  of  their 
child  is  regular  unless  prevented  by  causes  that 
will  excuse. 

And  a  suspension  was  sustained  where  the  parent 
caused  the  child  to  be  absent  on  account  of  a  catho- 
lic holy  day.  Ferrlter  v.  Tyler,  48  Vt.  441,  21  Am. 
Rep.  188. 

Where  absence  was  caused  solely  by  the  act  of 
the  parent  without  valid  excuse,  the  suspension  of 
the  pupil  was  sustained,  although  it  was  contended 
that  this  would  be  a  punishment  of  the  pupil  for 
his  parents^  offense.  Burdick  v.  Babcock,  31  Iowa, 
562. 

But  in  the  matter  of  selection  of  studies  It  seems 
that  there  is  some  conflict  of  authority  as  to  the 
right  to  expel  where  tbe  parent  interferes  and  re- 
quests that  his  child  shall  be  excused  from  such 
study,  some  cases  denying  the  right  to  expel,  as 
State,  Sbeibley,  v.  Dixon  County  School  Dist,  No. 
1,  81  Neb.  552:  Trustees  of  ^hools  v.  People,  Van 
Allen,  87  111.  808,  29  Am.  Rep.  56;  Rulison  v.  Post,  79 
III.  667;  Morrow  v.  Wood,  86  Wis.  50, 17  Am.  Rep. 
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a  letter  from  Mrs.  Purse,  and  a  statement  from 
the  superinteDdent  and  from  the  teacher,  the 
committee  reported  to  the  board  that  the  con- 
duct of  Mrs.  Purse  in  entering  the  school  room, 
and  unkindly  criticising  the  teacher's  conduct 
and  methods  in  the  presence  of  her  pupils,  was 
prejudicial  to  proper  discipline;  that  it  was 
the  duty  of  the  teacher  to  report  the  matter  to 
the  superintendent;  and  that  the  suspension 
was  proper.  Further,  that  Mrs.  Purse  visited 
the  school  the  next  day  after  the  suspension, 
just  as  school  was  dismissed,  and  charged  the 
teacher  to  her  face  that  she  was  no  lady,  in 
consequence  of  having  reported  Mrs  Purse's 
conduct  to  the  superintendent.  The  committee 
recommended  that,  if  Mrs.  Purse  would  make 
to  the  teacher  such  apology  as  would  satisfy 
her  on  her  own  behalf  and  on  behalf  of  her 

gupils,  the  suspension  would  end  with  Novem- 
er,  1896;  otherwise  that  it  would  continue  as 
per  the  order  of  the  superintendent.  This  re- 
port was  adopted  by  the  board;  whereupon 
Mrs.  Purse,  as  next  friend  of  her  three  chil- 
dren, brought  her  petition  against  the  board  of 
education  and  the  superintendent  of  schools, 
praying  for  mandamus  requiring  them  to  re- 
ceive the  children  in  their  former  places  in  the 
•public  school,  and  that  they  be  enjoined  from 
further  enforcing  the  order  of  suspension,  and 
from  doing  any  act  of  interference  with  the 
attendance  of  the  children  and  their  full  en- 
joyment of  the  benefits  of  the  school,  and  for 
general  relief.  The  (grounds  of  the  petition 
are,  in  brief,  that  the  children  were  suspended 
or  expelled  without  cause,  and  not  on  account 
of  any  misconduct  or  violation  of  rules  on  their 
part,  but  solely  on  account  of  the  charge  made 
against  Mrs.  Purse  individually;  that  the  find- 
ing of  the  board  of  education  was  neither  fair 
nor  impartial,  for  sundry  reasons  stated;  that 
the  suspension  is  an  injury  which  cannot  be 
estimated  in  money,  and  is  irreparable;  and 
that  under  the  rules  and  regulations  of  the 
board,  the  power  of  suspension  is  not  vested 
in  the  superintendent,  and  his  act  in  the  prem- 
ises is  null  and  void.  By  amendment,  the 
name  of  J.  M.  Purse  was  added  as  a  party 


plaintiff.  To  this  amendment  defendants  de- 
murred, on  the  ground  that  it  adds  a  new  and 
distinct  party.  The  demurrer  was  overruled. 
Defendants  further  demurred  to  the  petition 
on  the  following  grounds:  (1)  ^o  cause  of  ac- 
tion is  set  forth.  (;i)  Defendants  are  improperly 
joined,  it  appearing  that  the  superintendent 
of  schools  is  merely  the  servant  and  agent  of 
the  board  against  whom  the  real  com  plaint  is 
lodged.  (3)  The  right  of  action  vests  alone  in 
the  husband  of  Airs.  Purse.  (4)  No  right  to 
attend  the  public  schools  appears  in  the  chil- 
dren, but  the  right  is  in  J.  M.  Purse,  for  him 
and  his  wife  only.  He  is  not  a  partv,  nor  is 
she  in  her  personal  capacity.  (5)  It  does  not 
appear  that  the  board  of  education  abused  the 
discretion  vested  in  them  by  law.  (6)  Plain- 
tiffs had  an  adequate  and  complete  remedy  by 
certiorari,  and  mandamus  is  not  allowable  for 
the  correction  of  an  alleged  error  in  the  judg- 
ment of  the  board  excluding  the  children  from 
the  schools.  This  demurrer  also  was  over- 
ruled, and  defendant  answered,  taking  issue 
with  all  the  n^aterial  allegations  of  the  petition; 
denying  that  the  presence  of  these  children  at 
the  school  would  not  affect  the  school  injuri- 
ously, but  asserting,  on  the  contrary,  that  its 
discipline  had  already  been  seriously  affected 
and  injured  by  the  temporary  restraining  cider 
granted  by  the  court,  and,  if  the  same  should 
be  continued,  the  order  and  discipline  of  the 
public  school  system  would  be  seriously  and 
irreparably  impaired;  that  the  pupils,  seeing 
that  their  parents  might  at  pleasure  interiere 
with  and  insult  the  teachers,  invade  the  school 
room,  and,  in  the  presence  of  her  pupils,  aocofe 
the  teachers  of  partiality  and  favoritism. would 
no  longer  respect  the  teachers'  authority  or 
that  of  the  board,  and  inexpressible  harm 
would  result,  and  the  blow  would  be  disas- 
trous, if  not  fatal,  to  the  schools;  that  the 
right  to  the  benefit  of  the  schools  lies,  not  in 
the  children,  but  in  the  parents,  such  right 
being  to  have  the  children  educated  free  of 
tuition,  provided  the  parent  so  conducts  him- 
self or  herself  as  not  to  interfere  with  theorder 
and  conduct  of  the  schools,  or    impair  their 


471;  Guernpey  v.  Pitkin,  82  Vt.  224, 76  Am.  Dec  171: 
Sewell  V.  Defiance  Union  School  Bd.  of  Edu.  29 
Ohio  St.  80. 

But  other  cases  a£Brm  the  right  to  expel.  State, 
Andrew,  v.  Webber,  108  Ind.  81,  58  Am.  Rep.  30; 
Kidder  v.  Cheliis,  69  X.  H.  478. 

As  to  the  riffht  to  expel  for  actions  of  pupils  after 
returning  to  their  parents^  control,  see  Bubd.  YIII. 

In  Boe  V.  Demtng,  21  Ohio  St.  666,  it  was  held  that 
a  parent  was  entitled  to  maintain  an  action  for 
damages  for  wrongfully  expelling  his  child. 

But  in  Spear  v.  Cumminirs,  23  Pick.  224. 34  Am. 
Dec.  S3,  it  was  held  that  the  father  was  not  the  in- 
.  Jured  party  where  bis  child  had  been  expelled.  In 
Massachusetts  since  this  decision  a  statute  has  t)een 
passed  giving  to  the  pupil  wrongfully  exi>elled  an 
action  for  damages. 

II.  For  misconduct  of  pupU. 

Where  a  pupil  is  guilty  of  such  misconduct  as  to 
Interfere  with  the  discipline  and  Kovemment  of  the 
school,  he  may  be  suspended  or  expelled.  State, 
Grain,  v.  Hamilton,  42  Mo.  App.  24;  McCormlck  v. 
Burt,  96  HI.  283, 35  Am.  Bep.  163;  Peck  v.  Smith,  41 
Gonn.  442:  State  v.  WiHiams.  27  Yt.  766:  State.  Bur- 
pee, V.  Burton,  45  Wis.  150, 85  Am.  Rep.  706:  Watson 
T.  Cambridge,  157  Mass.  561;  Hodgklns  v.  Rockport, 
41  L.  R.  A. 


105  Mass.  475;  Sherman  v.  Charlestown,  8  Cusb.  16S; 
Stephenson  v.  Hall,  14  Barb.  222:  Board  of  Bduca- 
tion  V.  Helston,  8^U1.  App.  300;  Scott  v.  School  Dist 
No.  2,  46  Vt.  466. 

So,  under  Mo.  Rev.  Stat.  1879,  §  7046,  providing 
that  the  boar^  shall  have  the  power  to  suspend  or 
expel  a  pupil  whenever  upon  due  examination  they 
become  satisfied  that  the  Interest  of  the  school  de- 
mands such  expulsion,  a  pupil  who  had  been  to  the 
habit  of  swearing  and  of  encouraging  fights  be- 
tween other  boys  and  teaching  them  bad  habits  was 
properly  expelled,  although  the  board  bad  failed 
to  make  a  particular  rule  applying  to  such  a  case. 
It  was  held  that  such  failure  did  not  deprive  them 
of  the  authority  to  enforce  rules  of  conduct  pre- 
scribed by  a  common  sense  of  deoency  and  propri- 
ety, and  where  the  board  failed  to  exercise  its 
power  a  teacher  might  adopt  such  reasonable  rules 
as  were  fit  and  proper.  State,  Grain,  v.  Hamilton. 
42  Mo.  App.  24. 

In  McCormick  v.  Burt,  95  IlL  283.  35  Am.  Repi  163, 
it  was  said  that  under  111.  school  laws,  1 48.  author- 
izing the  directors  to  suspend  or  expel  pupils  for 
incorrigibly  bad  conduct,  and  that  no  action  shall 
lie  against  them  for  such  expulsion  or  suspension, 
the  directors  hare  the  power  to  suspend  or  expel 
and  they  may  exercise  that  power  as  a  means  of 
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efficiency,  and  such  right  is  forfeited  by  any 
parent  who  thus  interferes;  and  that  the  prac- 
tice, custom,  and  rule  of  the  board,  suspend- 
ing pupils  for  their  parents'  interfering  with 
the  discipline  or  order  of  the  schools,  is  rea- 
aonable  and  just,  and  is  the  only  means  of 
preventing  such  Interference  as  would  result 
in  unmeasurable  evil  to  the  pupils  themselves. 
It  was  admitted  that  Mrs.  Purse's  misconduct 
was  the  cause  of  the  suspension  of  her  children ; 
but  submitted  that,  though  not  entitled  to 
have  them  restored  at  all,  she  was  allowed  to 
have  them  put  back  if  she  would  make  proper 
apology  to  the  teacher  to  whom  she  had  used 
insulting  language,  which  she  declined  and 
still  declines  to  do,  and  that  thus  it  is  by  her 
own  fault  that  she  deprives  her  children  of  the 
benefit  of  the  schools.  Upon  motion,  the 
court  granted  a  mandamus  absolute,  requir- 
ing the  children  be  received  to  their  former 
places  in  the  school,  under  the  rules  for  the 
government  thereof.  To  this  ruling,  and 
to  the  others  before  noted,  defendants  ex- 
cepted. 

Mr,  John  W.  Akin,  for  plaintifiF  in  error: 

The  board  of  education  are  public  officers. 

Ogden  v.  Raymond,  22  Conn.  879, 68  Am.  Dec. 
429;  Dondhoe  v.  Ridiards,  38  Me.  879,  61  Am. 
Dec.  268. 

Official  acts,  if  authorized,  are  beyond  ju- 
dicial control. 

Donahoe  v.  Richards,  cited  88  Me.  879, 61  Am. 
Dec.  258;  Jenkins  v,  Waldron,  11  Johns.  114, 
6  Am.  Dec.  359;  Sample  v.  BroadweU,  87  III. 
617;  WUmarth  v.  Burt,  7  Met.  257;  Orr  v. 
Quimby,  54  N.  H.  590 ;  Mechem,  Pub.  Off. 
§661;  Sage  y.  JMurain,  19  Mich.  187;  Eagle 
Twp,  Bighroay  Comrs.  v  Ely,  54  Mich.  173; 
Baker  v.  State,  27  Tnd.  485;  Jones  v.  Loving^ 
66  Miss.  109;  Freeport  v.  Marks,  59  Pa.  253; 
BueU  V.  BaU,  20  Iowa,  282;  Cooley,  Torts,  p. 
876;  Downer  v.  Lent,  6  Cal.  94;  Gregory  v. 
Brooks,  37  Conn.  865;  McCormiek  v.  Burt,  95 
III.  263,  85  Am.  Rep.  168;  Carter  v.  Harrison, 
5  Blackf.  188;  Elmore  v.  Overton,  104  Ind. 
548,  54  Am.  Rep.  343;   Wasson  v.  Mitc/iell,  18 


Iowa,  158;  Chamberlain  v.  Clayton,  56  Iowa, 
881.  41  Am.  Rep.  101;  CavZiUld  v.  BuUock,  18 
B.  Mon.  494;  Oakes  v.  HiU,  10  Pick.  388; 
Lilienthalv.  CampbeU,  22  hvk.  Ann,  600;  Sagey, 
Laurain,  19  Mich.  187;  Edwards  v.  Ferguson, 
78  Mo.  686;  MeDaniel  v.  Tebbetts,  60  N.  H. 
497;  Williams  v.  Weaver,  75  N.  Y.  30;  East 
River  Gaslight  Co.  v.  DonneUy,  93  N.  Y.  657; 
Burton  v.  Fulton,  49  Pa.  151;  Steele  v.  Bun- 
ham,  26  Wis.  393;  Fentoicke  v.  Gibbes,  2  De- 
sauss.  Eq.  629;  Henderson  v.  Smith,  26  W.  Va. 
829,  58  Am.  Rep.  189;  Rail  v.  Potts,  8  Humph. 
225;  Wilson  v.  Marsh,  34  Vt  852;  Wilkes  v. 
Dinsman,  7  How.  89,  12  L.  ed.  618;  People, 
Billings,  v.  Bissell,  19  LI.  229,  68  Am.  Dec. 
591;  Hawkins  v.  The  Governor,  1  Ark.  570,  38 
Am.  Dec.  846;  Mauran  v.  Smith,  8  R.  I.  192, 
5  Am.  Rep.  564;  State,  Low,  v.  Towns,  8  Ga. 
360. 

The  act,  in  authorizing  the  board  to  pre- 
scribe the  terms,  ».  e.,  the  conditions,  on  which 
students  should  be  received,  enumerated  the 
class  which  had  the  right  to  be  received, 
namely,  those  who  complied  with  the  terms 
prescribed.  This  enumeration,  therefore,  did 
not  include  other  persons  "of  a  different  grade 
or  class,"  to  wit,  those  who  refused  to  comply 
with  such  terms  and  conditions;  notwithstand- 
ing the  "general  expression"  in  a  subsequent 
clause  giving  all  school  children  the  right  of 
attendance. 

HiU  V.  Decatur  Comrs.  22  Ga.  207;  White  v. 
Ivey,  84  Ga.  199;  Torrance  v.  McDougal,  12 
Ga.  526.  See  Perkins  v.  Perkins,  21  Ga.  16; 
Sedgw.  Stat.  &  Constr.  L.  2d  ed.  p.  200;  Atti/. 
Gen,,  McKay,  v.  Detroit  db  E,  PI,  Boad  Co,- 2 
Mich.  138;  Com.  v.  Duane,  1  Binn.  601,2Am. 
Dec.  497;  Com.  v.  Alger,  7  Cush.  53;  Aldridge 
V.  Mardoff,  32  Tex.  204;  McNamara  v.  Minne- 
sota C,  R.  Co,  12  Minn.  888;  Torreyson  v.  StaU 
Bd.  of  Examiners,  7  Nev.  19;  Brooks  v.  Mobile 
School  Comrs.  81  Ala.  227  ;  San  Francisco  v. 
Hazen,  5  Cal.  169;  Cochran  v.  Taylor,  13  Ohio 
St.  882;  Leversee  v.  Reynolds,  18  Iowa,  810; 
People  V.  Bums,  5  Mich.  114;  Ellison  v.  Mobile 
d  O.  R.  Co.  86  Miss.  572. 


disoipUne  for  tbe  causes  mentioned  in  tbe  stat^ 
ute. 

Wbere  a  school  committeeman  removed  a  pupil 
from  a  school  room  before  the  school  hour,  for 
profanity,  using  no  more  force  than  was  necessary, 
he  was  not  liable  in  trespass  for  so  doing.  It  was 
f  urtber  held  that  tbe  school  board  and  teacher  not 
having  taken  any  action  thereon,  tbe  pupil  had 
been  neither  expelled  nor  excluded  from  tbe 
school  privileges.    Peck  v.  Smith,  11  Conn.  442. 

So,  where  a  teacher  suspended  a  boy  for  insub- 
ordination and  misconduct,  and  he  returned,  and 
one  of  tbe  prudential  committee  attempted  to 
eject  him  but  was  prevented  by  tbe  pupil^s  brother, 
tbe  latter  was  convicted  of  assault  and  battery,  as 
the  teacher  had  tbe  right,  whether  tbe  school  was 
public  or  private,  to  enforce  her  discipline  and 
government,  and  the  party  assisting  her  was  justi. 
fled  in  so  doing.    State  v.  Williams,  27  Vt.  756. 

And  a' teacher  has,  in  a  proper  case,  inherent 
power  to  suspend  a  pupil  from  tbe  privileges  of  bis 
school  for  misconduct,  unless  sueh  teacher  has 
been  deprived  of  tbe  power  by  the  affirmative 
action  of  the  proper  board.  State,  Burpee,  v. 
Burton,  45  Wis.  150,  35  Am.  Kep.  706. 

And  the  exclusion  of  a  child  from  a  public  school 
by  tbe  school  committee  was  sustained  where  the 
child  was  too  weak-minded  to  derive  profit  from 
instruction,  and  was  trou  bleeome  to  other  children, 
41  L.  R.  A. 


making  uncouth  noises  and  pinching  others.  It 
was  held  under  Mass.  Pub.  Stat.  chap.  44,  6  21, 
providing  that  the  school  committee  shall  have  the 
general  charge  and  superintendence  of  all  the  pub- 
lic schools,  that  if  they  act  honestly  in  tbe  eflTort  to 
do  their  duty  in  deciding  whether  certain  acts  of 
disorder  interfere  with  the  school,  a  jury  composed 
of  men  of  no  special  fitness  to  decide  educational 
questions  should  not  be  permitted  to  say  that  their 
answer  is  wrong.  Watson  v.  Cambridge,  167  Mass. 
661. 

A  school  committee  properly  excluded  from  a 
school  a  pupil  guilty  of  misconduct  in  whispering, 
laughing,  acts  of  playfulness  and  rudeness  to  other 
pupils,  inattention  to  study,  and  conduct  tending 
to  cause  confusion  and  distract  the  attention  of 
other  scholars  from  their  duties  and  recitation, 
where  such  conduct  was  persisted  in  after  repeated 
admonitions.    Hodgkins  v.  Kockport,  105  Mass.  475. 

And  a  school  committee  had  the  power  and 
properly  excluded  from  school  a  female  pupil 
guilty  of  gross  immorality,  manifested  by  licen- 
tious propensities,  language,  manners,  and  habits, 
amounting  even  to  actual  prostitution,  although 
not  manifested  in  the  school.  Sherman  v.  Charles- 
town,  8  Cush.  168. 

So,  a  pupil  was  properly  expelled  because  she 
interfered  with  a  teacher  who  was  punishing  a 
child  about  five  years  of  age,  and  because  she  was 
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Whenever  a  right  is  given  and  a  tribunal 
created  to  control  its  mode  of  exercise,  that 
tribunal,  unless  restricted,  may  make  any 
rules  regulating  the  same  which  are  not  so  un- 
reasonable as  to  defeat  the  general  exercise  of 
the  right. 

Sherman  v.  Charlestawn,  8  Cush.  160;  Spear 
V.  Cummings,  23  Pick.  224,  34  Am.  Dec.  53. 

There  may  be  dismissal  for  parental  inter- 
ference. 

Fernter  v.  Tyler,  48  Vt.  444,  21  Am.  Rep. 
183;  Guernsey  y.  Pitkin,  82  Vt.  224,  76  Am. 
Dec.  171;  Sptller  v.  Woburn,  12  Allen,  127; 
Bourne  y. State,  Taylor,  35  Neb.  1;  Fesemany. 
Seeley  (Tex.  Civ.  App.)  30  S.  W.  268;  Bissell 
V.  Davison,  65  Conn.  183,  29  L.  R.  A.  251; 
Duffleld  V.  WilUamsport  SeJiool  Diet,  162  Pa. 
476.  25  L.  R.  A.  152;  Stephenson  v.  Hall,  14 
Barb.  222. 

Unquestionably  no  act  either  of  parent  or 
pupil,  not  affecting  the  welfare  or  discipline  of 
the  school,  can  justify  the  pupil's  exclusion. 

State.  Bowe,  v.  Fo7id  du  Lac  Bd.  of  Edu,  63 
Wis.  234;  Holman  v.  School  Bist.  No.  6 
Trustees,  77  Mich.  605.  6  L.  R.  A.  634;  Per- 
kins V.  Independent  School  Dist.  Bd,  jrf  Direct- 
ors, 56  Iowa,  476;  Bourne  v.  State,  Taylor,  35 
Neb.  1. 

No  previous  rule  was  necessary. 

Guernsey  v.  Pitkin,  82  Vt.  224. 76  Am.  Dec. 
171;  Ferriter  v.  Tyler,  48  Vt.  444,  21  Am. 
Rep.  133;  Lander  v.  Seaver,  32  Vt.  114,  76 
Am.  Dec.  156;  Sherman  v.  Charlesiown,  8 
Cush.  163;  Hodgkins  v.  Rockport,  105  Mass. 
476;  Huse  v.  LoweU,  10  Allen,  150;  Kidder  v. 
Chellis,  59  N.  H.  478;  BusseU  v.  Lynnfleld,  116 
Mass.  366;  State,  Burfee,  v.  Burton,  45  Wis. 
150,  35  Am.  Rep.  706;  Danenhoffer  v.  State,  69 


Ind.  295,  85  Am.  Rep.  216;  Stephensonv,  Ball, 
14  Barb.  222;  Spiller  v.  W<^urn,  12  Allen.  127. 

Public  school  boards  are  courts  whose  judg- 
ments, unreversed.,  conclude. 

Pierce  v.  Beck,  61  Ga.  413:  Cheney  v.  Ketttoti, 
67  Ga.  477;  Donahoe  v.  Bichards,  38  Me.  379, 
61  Am.  Dec.  256;  People,  Osborne,  v.  GUor, 
24  Abb  N.  C.  125. 

Certiorari  is  the  remedy  to  correct  school 
boards'  errors  of  law  or  fact. 

Certiorari  is  a  constitutional  remedy,  and 
lies  though  no  legislative  act  provide  therefor. 

Livingston  v.  Livingston,  24^  Qa.  379;  March- 
man  V.  Todd,  15  Ga.  26;  Tayl&r  v.  Gay,  20 
Ga.  77;  McDonald  v.  Cousins,  23  Ga.  227; 
Nichols  V.  Sutton,  22  Ga.  369;  Bayden  v.  State, 
69  Ga.  731;  Maxwell  v.  Tumlin,  79  Ga.  570; 
Patilto  V.  State,  49  Ga.  172;  Hart  v.  Taylor, 
61  Ga.  166. 

If  certiorari  does  not  lie,  the  fact  that  no 
other  remedy  is  provided  does  not  authoriie 
the  superior  court  to  interfere.     . 

The  board's  finding  is  conclusive  of  the 
children's  rights. 

Persons  not  parties  to  the  record  are  bound 
by  judgments  when  their  rights  are  in  issue. 

Duer  V.  Thweatt,  39  Ga.  578;  Smith  v.  Gwt. 
71  Ga.  705;  Tucker  v.  Zimmerman,  61  Ga,  599; 
Pace  V.  Maxwell,  62  Ga.  97;  Linton  v.  Uturis, 
78  Ga.  265. 

If  the  parties  were  not  nominally,  but  really 
and  substantially,  in  interest,  the  judgment 
concludes  them. 

Z^wry  V.  McMurtry,  Sneed  (Kv.)  251;  Van 
Planck  V.  Van  Buren,  76  N.  Y.  247:  Manly  v. 
Kidd,  33  Miss.  141;  FoUansbee  v.  Walker,  74 
Pa.  306;  Johnston  v.  Churddlls.  Litt.  Sel.  Cas. 
177;    WiswaU  v.  Sampson,  14  How.  52,  14  L. 


chanred  with  makloR  up  faces  at  tbe  teacher  and 
makiDK  a  noise  on  a  elate.  The  pupil  insisted  that 
she  did  not  scratch  the  slate  but  was  ouly  cipher- 
ing, and  on  appeal  she  was  reinstated,  but  was 
required  to  say  that  whatever  she  had  done  that 
was  wroner  to  the  school  or  the  teacher  she  was 
sorry  for.  and  that  she  would  obey  the  orders  of 
the  school  In  the  future.  Stephenson  v.  Hall,  U 
Barb.  222.  In  this  case  the  father  could  not  recover 
damages  on  account  of  the  child  having:  l)een  ex- 
cluded from  instruction  in  the  studies  there 
taught.  It  was  said  that  if  any  injury  has  arisen 
in  consequence  of  the  exclusion  of  the  daugrhter  it 
was  personal  to  the  daughter  who  had  been  de- 
prived of  the  opportunity  of  improving  herself. 
At  that  time  in  New  York  the  statute  did  not  re- 
quire the  parent  to  educate  his  children.  Tbe 
court  said  that  the  moral  duty  of  a  parent  to  his 
child  is  one  owing  to  and  for  the  benefit  of  the 
child,  the  omission  or  neglect  of  which  is  the  per- 
sonal loss  of  the  child. 

A  parent  could  not  recover  expenses  of  an  ap- 
peal incurred  in  having  his  daughter  reinstated  in 
a  school  from  which  she  had  been  suspended, 
where  the  order  of  reinstatement  imposed  the  same 
condition  as  the  order  suspending  her.  Stephen- 
eon  V.  Hall,  14  Barb.  222. 

The  suspension  of  a  pupil  was  sustained  where 
he  refused  to  disclose  the  name  given  to  him  by 
another  pupil  who  had  been  irullty  of  misconduct, 
under  III.  school  laws,  M  49,  8S,  authorizing  the 
board  to  suspend  or  expel  a  pupil  for  gross  dis- 
obedience or  misconduct.  Board  of  Education  v. 
Helston,  82  111.  App.  900. 

A  teacher  was  entitled  to  recover  her  salary 
where  she  was  prevented  from  completing  the 
term  by  reason  of  the  school  committee  requiring 
41  L.  R  A. 


her  to  retain  a  disobedient  pupil  whom  she  had 
properly  expelled.  It  was  held  that  she  was  not 
bound  to  teach  the  school  without  maintaining 
proper  and  necessary  discipline.  Bcott  v.  School 
Dist  No.  2,  46  Vt  456. 

Although  the  master  of  a  school  has  the  same 
authority  over  a  scholar  as  the  parents  would 
have,  and  therefore  may  impose  reasonable  re- 
straint upon  their  persons  either  by  way  of  pre- 
vention or  punishment  of  disorderly  conduct,  yet 
he  has  not  a  discretionary  power  of  expulsion  but 
only  for  reasonable  cause.  In  Judging  of  the 
cause,  however,  great  regard  must  be  had  as  to  bis 
necessary  discretion  in  enforcing  discipline,  and  a 
wilful  breach  of  reasonable  rules  may  be  sufficient 
cause,  and  a  repetition  of  acts  of  disobedience, 
each  in  itself  insufficient,  may  be  sufficient  as 
showing  a  persistent  disregard  of  discipline  and  a 
habit  of  disobedience.  But  if  the  expulsion  is 
Justified  on  the  ground  of  some  particular  act  or 
conduct,  not  only  as  likely  to  be  seriously  Injurioos 
to  the  peace  and  good  order  of  the  estabUshment, 
but  as  committed  with  that  object,  it  must  appear 
that  Ic  was  of  that  character  or  the  Justification 
would  fail.  Fitzgerald  v.  Northcote.  4  "FoeL  A  F. 
656. 

But  an  action  for  damages  could  be  mafntained 
where  a  pupil  was  suspended  by  a  teacher  because 
he  refused  to  disclose  the  nabie  ot  a  pupil  who  had 
thrown  some  gravel  against  a  window  of  a  build- 
ing and  because  he  was  disrespectful.  Tbe  com- 
mittee refused  to  allow  him  to  return  to  school 
until  he  should  apply  to  some  one  of  them  for  per- 
mission to  return,  and  denied  to  the  father  a 
hearing  upon  the  matter  of  the  boy's  alleged  mis- 
conduct. It  was  said  that  if  a  school  committee 
acts  in  good  faith  in  determining  the  fScts  in  a 
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ed.  382;  Taylor  v.  Cm'neHus,  60  Pa.  187; 
Hogers  v.  Haines,  8  Me.  362;  Gill  v.  United 
States,  7  Ct.  CI.  522. 

StraDgers  promotiDg  litigation  are  bound. 

Gonger  v.  Chtlcote,  42  Iowa,  18;  Bums  v. 
Oanin,  118  Ind.  820;  Landts  v.  Hamilton,  77 
Mo.  554. 

Persons  not  defendants,  but  assuming  or 
aiding  the  defense  in  respect  to  some  interest 
of  bis  own,  are  likewise  concluded. 

Terrell  y.  Baldwin,  67  Cal.  1;  BsteOe  v.  Pea- 
cock, 48  Mich.  469;  Parr  v.  State,  Cocksy,  71 
Md.  220. 

Tbose  not  parties  wbo  submit  tbeir  interest 
to  tbe  tribunal's  adjudication  are  bound. 

Sedey  v.  Chick,  18  Me.  141;  Johnston  v.  San 
Francisco  Sav,  Union,  75  Cal.  134;  Jay  v.  De 
Qroot,  2  Hun,  205;  McNamee  v.  Moreland,  26 
Iowa,  96;  2  Black,  Jud^m.  §§  587-541. 

Mandamus  does  not  lie  here. 

Savannah  v..  State,  Green,  4  Ga.  26;  Manor 
V.  MeCaU,  5  Ga.  522;  Bonner  v.  State,  Pitts, 
7  Ga.  481;  Gresham  v.  Pyron,  17  Ga.  268; 
Barksdale  v.  Cobb,  16  Ga.  13;  Houston  County 
Justices  y.  Felder,  23  Ga.  212;  ZJacw  v.  Max- 
well, 27  Ga.  368;  Ex  parte  Law,  35  Ga.  285; 
Napier  Y.  Poe,  12  Ga.  170;  Tillman  y.  Thrasher, 
61  Ga.  15;  5torwM  y.  Tanner,  73  Ga.  144; 
J^inA;  of  State  y.  Harrison,  66  Ga.  696;  ry/<?r 
Cb/;o;»  f*r^«8  Co.  y.  Checalier,  56  Ga.  496;  ^« 
V.  Simon,  78  Ga.  120;  Shannon  v.  Reynolds, 
78  Ga.  761;  Z>y«o;i  y.  Pope,  71  Ga.  205;  5te?/j- 
ard  y.  Peyton.  77  Ga.  668;  >S'«a<«,  Malcolm,  v. 
Tfirasher,  77  Ga.  671;  CA^a?€v  y.  Newton,  67  Ga. 
477;  -&r<wff7i  y.  H^a<<er«?n,  96  Ga.  598;  Central  R. 
Co.  y.  i/eVfer,  91  Ga.  83;  Conwell  y.  Mc  Wkorter, 
93  Ga.  254;  Kaiser  y.  5crr*<?,  85  Ga.  856. 


Authorities  outside  Georgia  are  to  the  same 

Mokle  db  0.  R,  Co.  v.  PeapU,  139  111.  559; 
StaU,  Wolfe,  y.  Kirhe,  12  Fla.  278.  95  Am. 
Dec.  314;  Reading  y.  Com.  11  Pa.  196,  51  Am. 
Dec.  534;  State,  KeOey,  y.  Bonnell,  119  Ind. 
494;  Swigert  y.  Hamilton  County,  130  111.  539; 
C59m.,  Northeastern  Rapid  Transit  R.  Co..  y. 
Fitler,  136  Pa.  129;  5to«^,  Port  Royal  Min. 
Co.,  y.  Hagood,  80  8.  C.  519,  3  L.  R.  A.  841; 
People,  Nicholl,  y.  New  York  Infant  Asylum, 
122  N.  Y.  190.  10  L.  R.  A.  381;  High,  Ex- 
traordinary Legal  Remedies,  §  42;  2  Spelling, 
Extraordinary  Relief.  ^  1869. 

A  distinction  exists  between  ministerial  and 
discretionary  acts.  The  former  are  subject  to 
mandamus;  the  latter, .not. 

2  Spelling,  Extraordinary  Relief,  §  1384: 
State,  Lord,  y.  Washington  County  Supers.  2 
Chand.  (Wis.)  250;  Post  v.  Sparta  Twp,  Board, 
63  Mich.  323;  State,  Daboml,  v.  Police  Jury,  39 
La.  Ann.  759;  Peters  y.  Warner,  81  Iowa,  335; 
State,  Boggs,  y.  Wood  County  Ot.  33  W.  Va  589; 
State,  Shryer,  y.  Greene  County  Comrs.  119  Ind. 
444;  Brokaw  y.  Bloomington  Twp.  Highway 
Comrs.  180  111.  482,  6  L.  R.  A.  161;  State,  Mc- 
Glenny,  y.  Baker  County  Comrs.  22  Fla.  29; 
Sansom  y.  Mercer,  68  Tex.  4>^8;  State,  Lilien- 
thai,  y.  Deane,  23  Fla.  121;  State,  Emerson,  y. 
Hamilton  County  Comis.  49  Ohio  St.  801; 
People.  Bliel,  y.  Martin,  131  N.  Y.  196;  Peo- 
ple, Oaborne,  y.  Gilon,  24  Abb.  N.  C.  125; 
Smith,  State,  y.  Somerset,  44  Minn.  549. 

The  Federal  courts  uniformly  refuse  man- 
damus to  Federal  ofl3cers  as  to  acts  inyolving 
the  exercise  of  judgment  and  discretion,  though 
granting   it   to   compel    the  performance  of 


particular  case.  Its  decision  cannot  be  revised  by 
the  court.  But  the  court  held  that  the  power  of 
exclusion  could  not  be  exercised  without  ascer- 
taining the  facts.  Bisbop  v.  Rowley.  165  Mass.  460. 
And  a  teacber  could  not  recover  bis  salary  for 
teachingr  after  he  had  been  disobarired,  where  he 
was  known  to  have  a  rule  that  'pupils  must  ab- 
stain from  the  common  use  of  tobacco  and  ardent 
spirits,"  and  it  was  understood  when  he  was  em- 
ployed that  he  would  not  enforce  tbe  rule  outside 
of  the  school  buildinfr,  and  be  afterwards  sus- 
pended two  pupils  for  usiUfr  tobacco  on  the  school 
jrroonds,  and  was  discharged  for  refusing  to 
modify  his  rule  at  the  request  of  the  directors.  It 
was  held  that  tbe  power  to  dismiss  a  pupil  is  alone 
given  to  tbe  directors,  and  their  decision  must 
control,  under  Tenn.  act  1878,  chap.  25,  fl  20,  subseo. 

3,  making  it  the  duty  of  the  school  directors  to 
employ  teachers  and  to  dismiss  them,  and  subseo. 

4,  authorizing  them  to  suspend  or  dismiss  pupils 
where  the  prosperity  or  efficiency  of  the  school 
requires  it,  and  S  29,  providing  that  any  teacber 
might  for  sufficient  cause  suspend  pupils  until  tbe 
case  was  decided  by  tbe  board  of  school  directors, 
which  should  be  with  as  little  delnyas  possible. 
Parked  v.  School  Dist.  No.  88.  5  Lea,  5^. 

And  a  teacber  could  not  recover  on  a  contract  to 
take  a  pupil  into  his  acadt^my  and  family  for  a 
year,  where  tbe  boy  had  on  his  own  accord  left  the 
academy  pending  an  investigation  as  to  who  had 
"been  guilty  of  misconduct,  and  the  principal  had 
refused  to  receive  the  pupil  back  until  after  the 
investigation,  but  made  no  provision  as  to  the 
maintenance  of  the  pupil.  The  court  said  that  in 
the  absence  of  express  stipulation  to  that  effect, 
the  principal  could  not,  as  a  punishment  for  a 
transgression  of  a  rule  of  his  school  or  the  order  of 
41  L.  R.  A. 


bis  family  actually  ascertained,  expel  a  pupil  from 
the  protection  and  shelter  of  his  home,  and  refuse 
to  receive  him  back  at  his  father^s  request  after 
he  had  voluntarily  left,  and  still  claim  the  com- 
pensation stipulated  in  the  contract.  Starr  v.  Lift- 
child,  40  Barb.  541. 

Where  a  child  was  excluded  from  a  public  school 
in  a  city  by  a  teacher  acting  without  authority 
from  the  school  committee  for  the  refusal  to  re- 
ceive corporal  punishment  for  an  alleged  offense, 
the  remedy  of  such  child  was  an  appeal  to  the  com- 
mittee. It  was  held  that  such  child  could  not 
maintain  an  action  against  the  city  under  Mass. 
Oen.  Stat.  chap.  41,  S  11;  Pub.  Stat.  chap.  47,  S12, 
providing  that  a  child  unlawfully  excluded  from  a 
public  school  shall  recover  damages  against  the 
city  or  town  by  which  such  school  is  supported. 
Davis  V.  Boston,  138  Mass.  108. 

in.  For  cLbttence  and  tardiness. 

A  rule  authorizing  expulsion  for  absence  or  tar- 
diness where  sufficient  excuse  is  not  given  therefor 
is  reasonable,  and  its  enforcement  will  be  sustained. 
Russell  V.  Lynn  field,  116  Mass.  866:  King  v.  Joffer- 
son  City  School  Board,  71  Mo.  628,  36  Am.  Rep.  499; 
Churchill  V.  Fewkes,  18  HI.  App.  520:  Ferriter  v. 
Tyler.  48  Vt.  444.  21  Am.  Rep.  183;  Burdick  v.  Bab- 
cock,  31  Iowa,  562. 

So,  a  recovery  of  damages  was  denied  where  a 
pupil  was  expelled  by  a  teacber  under  tbe  direc- 
tion of  one  member  of  the  school  committee  for 
violation  of  a  rule  relating  to  tardiness.  It  was 
held  that  Mass.  Gen.  Stat.  chap.  38,  S§  16, 22,  requir- 
ing the  school  committee  to  keep  a  record  of  their 
proceedings,  did  not  imply  that  all  rules  and  orders 
relating  to  discipline  and  good  conduct  should  be 
a  matter  of  record,  or  that  a  formal  vote  should  be 
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a  merely  ministerial  act  where  the  petitioner's 
right  is  clear. 

Ex  parte  De  Qroot,  6  Wall.  497,  18  L.  ed. 
887;  Secretary  V.  MeQarrahan,  9  Wall.  298, 19 
L.  ed.  579;  tirashear  v.  Moion,  6  How.  97,  12 
L.  ed.  859;  United  States,  Qoodrieh,  v. 
Gvthrie,  17  How.  284.  15  L.  ed.  102;  Reeside 
V.  Walker,  11  How.  272,  13  L.  ed.  693;  United 
States,  Murray,  v.  Edmunds,  5  Wall.  563,  18 
L.  ed.  692;  Kendall  v.  United  States,  Stokes,  12 
Pet.  524,  9  L.  ed.  1181;  Decatur  y.  Paulding, 
14  Pet.  497,  10  L.  ed.  559. 

Every  consideration  of  public  policy  de- 
mands that  all  such  questions  should  be  deter- 
mined by  the  board  of  education.  If  they  act 
unwisely  and  against  public  interests,  the 
elective  power  will  soon  substitute  others. 
Such  bodies  are  generally  responsive  to  public 
opinion. 

Public  schools,  compelled  to  receive  all  who 
conform  to  school  regulations,  having  no 
choice  of  either  pupils  or  parents,  are  com- 
pelled ex  rei  necessitate  to  seek  protection  in 
reasonable  rules,  which  must  govern  both 
pupils  and  parent. 

Effingham  v.  Hamilton,^%  Miss.  523: 2Beacb, 
Pub.  Corp.  §  1548;  2  Spelling,  Extraordinary 
Relief.  §  1872. 

Messrs.  J.  M.  Neel  and  A.  M.  Foute  also 
for  plaintiff  in  error. 

Mr,  Albert  S.  Johnson,  for  defendants  in 
error: 

The  granting  of  the  mandamus  absolute  was 
right.    Equity,  law,  and  justice  demanded  it. 

Heard  v.  Sill,  26  Ga  309. 

There  was  no  misjoinder  of  injunction  and 
mandamus. 


Acts  1887,  p.  64;  De  Lacy  v.  Burti,  88  Ga. 
229. 

It  makes  no  difference  whether  or  not  the 
mother  of  petitioners  may  or  may  not  act  as 
their  next  friend. 

If  the  next  friend  sue  as  the  next  friend  of 
the  minors  it  is  the  same  in  substance  as  if  the 
minors  sue  by  their  next  (riend. 

Lasseter  v.  Simpson,  78  Ga.  61. 

If  the  mother  may  not  brinf?  suit  as  the  next 
friend  of  the  minors,  then  it  is  a  suit  by  the 
minors  without  a  next  friend. 

Such  a  suit  is  not  void,  but  may  be  amended 
by  adding  a  proper  person  as  next  friend,  as 
was  done  in  this  case. 

Code  1882.  §  8268. 

The  public  schools  of  Georgia  were  estab- 
lished for  the  benefit  of  tbe  children  of  the 
state,  and  tbe  right  to  this  benefit  is  in  tbe 
child,  and  not  in  the  parent. 

Acts  1887,  p.  78,  §  36;  Acts  1888.  p.  823. 
§  9;  Donahoe  v.  Richards.  88  Me.  379,  61  Am. 
Dec.  257;  Stephenson  v.  RaU,  14  Barb.  222. 

Mandamus  is  the  proper  remedy  to  compel 
a  board  of  education  to  reinstate  a  pupil  in  tbe 
public  schools  when  the  pupil  has  been  un- 
justly excluded  therefrom. 

High.  Extr.  Legal  Rem.  §  832,  note  5;  14 
Am.  &  Eng.  Enc.  Law,  p.  175,  and  autbori< 
ties  cited  in  note  3;  State,  Sheibley,  v.  School 
Diet.  No.  1,  31  Neb.  552;  Morr<m  v.  Wood,  a5 
Wis.  59.  17  Am.  Rep.  471;  Trustees  of  Schools 
V.  People,  Van  Allen,  87  III.  303,  29  Ana.  Rep. 
55;  People,  Ulrich,  v.  Board  of  Education,  4  N. 
Y.  Supp.  102;  Slate,  Clark,  v.  Otbome,  S3 
Mo.  App.  586;  Board  of  Education  Y.  Belsfan, 
82  111.  App.  301;  Perkins  v.  Independent  School 


taken,  and  that  tbe  teacher  reasonably  exemised 
his  power.  Buesell  v.  LynnHeld.  116  Mass.  306.  In 
this  case  the  oommitteemaQ  made  a  rule  that,  beinff 
tardy  twice,  the  scholar  should  be  sent  to  him.  and 
the  scholar,  instead  of  going  to  him  as  she  was  sent, 
went  directly  home,  and  in  consequence  of  disobe- 
dience the  teacher  suspended  her  until  she  should 
conform  to  the  rule. 

So.  a  rule  that  any  pupil  at)6ent  six  half  days  in 
four  consecutive  weeJcs  without  a  satisfactory  ex- 
cuse shall  be  suspended  from  school  was  reason- 
able,  and  was  enforced,  under  Mo.  Rev.  8tat.  1870. 
6  7045,  providing  that  the  board  shall  have  the 
power  to  make  all  needful  rules  and  reflrulations 
for  the  government  of  the  schools  in  their  district. 
It  was  said  that  such  absences,  when  without  ex- 
cuse, are  tbe  fault  of  the  parents  whose  business  it 
is  to  see  that  the  attendance  of  their  child  is  regu- 
lar  unless  prevented  by  causes  that  constitute  a 
satisfactory  excuse.  King  v.  JelTerson  City  School 
Board,  71  Mo.  638,  86  Am.  Rep.  499. 

And  where  a  pupil  was  absent  for  two  weeks, 
and  on  notification  to  the  parents  no  excuse  was 
given  for  such  absence,  and  the  scholar  was  sus- 
pended, the  directors  and  teachers  were  not  liable 
in  an  action  on  the  case  in  the  absence  of  malicei 
under  rules  providing  that  any  pupil  who  shall  be 
absent  six  half  days  without  a  valid  excuse  will  be 
liable  to  suspension,  and  shall  not  be  restored  with- 
out permission  from  the  board,  and  that  all  pupils 
will  be  required  to  bring  written  excuses  from 
their  parents  to  teachers  for  absence.  •  Churchill  v. 
Fewkes,  13  111.  App.  &20.  It  was  held  that  this  rule 
was  not  a  hard  or  harsh  one. 

And  a  prudential  committee  of  a  school  district 
may  exclude  children  from  further  attendance 
upon  a  term  of  school  for  absence  contrary  to  the 
41  L.  R.  A. 


rules  thereof,  although  such  absence  is  caused  by 
command  of  the  parents  for  the  purpose  of  attend- 
ing religious  services  on  a  catholic  holy  day.  'Rer- 
riter  v.  Tyler.  48  Vt.  444,  21  Am.  Rep.  183. 

In  Burdick  v.  Babcock,  31  Iowa,  562.  it  was  beld 
that  a  rule  suspending  pupils  for  absence  six  half 
days  in  four  consecutive  weeks,  two  times  tardy 
counting  as  one  absence,  was  reasonable  and  staoold 
be  enforced,  although  the  tardiness  or  absence iras 
brought  about  solely  through  the  act  of  tbe  parent 
but  without  valid  excuse.  It  was  held  thai  Iowa 
Acts,  9th  Oen.  Assem.  chap.  172,  §  27,  authorizing  the 
dismissal  of  a  pupil  for  gross  immorality,  or  for 
persistent  violations  of  the  regulations  of  the 
school.*  gave  the  power  to  establish  reasonable 
rules  and  to  enforce  them.  It  was  contended  that 
the  power  to  regulate  only  extended  to  the  school 
as  it  was  assembled,  and  not  to  conduct  outside, 
and  that  the  regulations  could  not  trench  upon  tbe 
rights  of  the  parent  to  the  services  of  the  child. 
But  it  was  held  that  the  parent  could  not  interfere 
with  the  order  ot  the  school  by  sending  his  child 
at  such  time  and  in  such  conditions  as  to  retard 
others.  It  was  contended  that  the  rules  visited 
punishment  upon  the  child  for  the  parents  offense, 
but  it  was  held  that  the  good  of  the  whole  school 
required  uniformity  of  prompt  attendande,  and 
there  was  no  other  way  of  enforcing  it  except  by 
such  rule. 

Board  and  tuition  paid  in  advance  to  the  propri- 
etor of  a  private  school  could  not  be  recovered  by 
the  father  of  a  pupil  where  his  son  persisted  in 
truancy  and  was  expelled.  In  this  esse  the  father 
refused  to  permit  his  boy  to  be  punished  although 
notified  that  if  be  did  not  restrain  his  son  the  lat- 
ter would  be  expelled.  It  was  held  that  advance 
payments  should  be  liquidated  damages  under  tbe 
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Diit,  Bd.  of  Directors,  56  Iowa,  476;  Stephen- 
son V.  Hall  14  Barb.  222;  State,  CUirk,  v.  Ob- 
borne,  24  Mo.  App.  809;  Murphy  v.  Independ- 
ent Di8i.  Bd,  of  Directors,  30  Iowa,  429. 

Mandamus  is  a  discretionary  remedy  f^ranted 
-where  the  right  is  clear  and  plain,  although 
the  petitioners  may  have  another  remedy  if 
that  remedy  is  not  so  speedy,  adequate,  and 
complete  as  is  the  remedy  by  mandamus. 

Merrill,  Mandamus,  §;^  52.  54. 

Mandamus  being  a  discretionary  remedy,  a 
judgment  absolute  will  not  be  reversed  unless 
the  court  below  has  abused  its  discretion. 
I    Savannah  db  0.   Canal  Co,  v.  Shuman,  91 
6a.  402. 

Where  a  party  has  more  than  one  remedy 
he  may  resort  to  either,  and  especially  to  the 
most  speedy  one. 

Merrill,  Mandamus,  §§  52,  54;  Archie  v. 
State,  99  Ga.  28;  Western  db  A.  B.  Co.  v. 
Voils,  98  Ga  446,  85  L.  R.  A.  655. 

A  city  school  board  of  education  Is  not  such 
a  court  that  it  is  beyond  control  by  mandamus. 

School  Dist.  No.  23  v.  McCoy,  80  Kan.  288, 
46  Am.  Rep.  92. 

While  the  board  of  eduction  may  make  rules 
for  the  suspension  or  expulsion  of  pupils,  the 
rules  must  not  be  subversive  of  the  rights  of 
the  pupils. 

King  v.  Jefferson  City  School  Board,  71  Mo. 
628,  86  Am.  Rep.  499;  Dritt  v.  Snodgrass,  66 
Mo.  286,  27  Im.  Rep  343;  21  Am.  <&  Eng. 
Enc.  Law,  pp.  771-776;  State,  Bowe,  v.  Fond 
du  Lac  Bd.  of  Edu.  63  Wis.  234;  Eolman  v. 
School  Dist,  No,  5  Trustees,  77  Mich.  605,  6 
L.  R.  A.  534,  20  Cent.  L.  J.  425;  21  Cent.  L. 
J.  26;  25  Cent.  L.  J.  842. 


Even  if  the  board  of 'education  bad  made  a 
rule  suspending  pupils  for  the  alle^^ed  miscon- 
duct of  another,  such  a  rule  would  have  been 
unreasonable  and  void. 

Mr,  J.  W.  Harris,  Jr.,  also  for  defend- 
ants in  error. 

Cobb»  J.,  delivered  the  opinion  of  the 
court: 

The  official  report  states  the  facts.  When 
a  parent  goes  to  the  school  room  of  a  lawfully 
established  public  school,  and,  in  the  presence 
of  his  or  her  children  and  other  pupils,  pub- 
licly calls  in  question  the  justice  or  correctness 
of  a  decision  made  by  the  teacher  in  a  matter 
of  discipline  relating  to  such  children,  uses  of- 
fensive and  insulting  language  to  such  teacher, 
and  acts  in  such  a  manner  as  to  interrupt  the 
exercise  of  the  school,  and  conducts  himself 
or  herself  in  such  a  manner  as  to  bring  the 
teacher  and  the  discipline  of  the  school  into 
contempt  in  the  eyes  of  the  pupils,  it  is  not 
only  lawful,  but  it  is  the  duty  of  the  authori- 
ties of  the  school,  in  the  protection  of  the 
teacher  whom  they  have  placed  on  duty,  as 
well  as  to  sustain  the  eharacter  and  discipline 
of  the  school,  to  exclude  from  the  school  room 
the  children  of  such  parent,  and  this,  too,  al- 
though those  thus  excluded  had  not  been 
guilty  of  a  violation  of  any  rule  of  the 
school.  The  Constitution  of  the  state  provides 
that  "there  shall  be  a  thorough  system  of  com- 
mon schools  for  the  education  of  children  in 
the  elementary  branches  of  an  English  educa- 
tion only,  as  nearly  uniform  as  practicable,  the 
expenses  of  which  shall  be  provided  for  by 
taxation  or  otherwise.    The  schools  shall  be 


GOD  tract  and  catalogue.  In  case  of  withdrawal  or 
exclusion.  Fessman  v.  Seeley  (Tex.  Civ.  App.)  80 
8.  W.  388. 

But  locking  out  tardy  children  on  a  cold  day 
until  after  tbe  general  exevcises  are  over  will  be 
held  unlawful,  unless  ample  provision  is  made  to 
keep  the  chUdren  comforcable  while  the  door  is 
l)arred. 

In  Ferticb  y.  Micbener,  111  Ind.  472,  60  Am.  Hep- 
709,  where  a  pupil  was  locked  out  of  the  school 
room,  when  the  thermometer  stood  at  18  degrees 
below  zero,  and  returned  home  one  fourth  of  a 
mile  disUDt  through  the  snow,  causing  her  feet  to 
tiecome  frosted,  it  was  held  that  a  rule  requiring 
tardy  pupils  to  remain  in  the  hall  until  the  open- 
ing exercises  are  concluded  is  a  reasonable  rule. 
But  if  the  weather  is  unusually  severe  it  would  be 
unreasonable  to  enforce  such  rule,  unless  proper 
steps  have  been  taken  to  render  the  pupil  comfort- 
able. 

In  Thompson  v.  Beaver,  68  III.  358,  it  was  said 
that  a  rule  that  would  bar  the  doors  of  a  school- 
bouse  against  little  children  who  had  come  a  great 
distance  in  cold  weather  for  no  other  reason  than 
that  they  were  a  few  minutes  tardy  was  unreason- 
able and  unlawful. 

IV.  For  connection  with  secret  societies, 

A  pupil  cannot  justly  be  excluded  from  school 
/or  being  connected  with  a  secret  society,  where  it 
is  not  shown  that  the  Interests  or  government  of 
the  school  are  affected  thereby. 

So,  a  requirement  of  the  board  of  trustees  and 
the  faculty  of  a  state  university,  that  in  order  to 
become  a  student  the  applicant  shall  renounce  his 
membership  and  refuse  to  be  an  active  member  of 
a  Greek  fraternity,  was  held  to  be  ultra  vires  and 
unreasonable.  State,  Stallard,  y.White,  82  Ind.  286« 
43Am.  Uep.tf6. 
41  L.  R.  A. 


And  where  a  student  was  taken  to  a  room,  and  a 
private  memorandum  book  taken  from  him  sup- 
posed to  contain  a  list  of  students  and  matters  per- 
taining to  a  society  formed  for  the  purpose  of 
exciting  ill  feeling  between  lay  and  clerical  stu- 
dents, and  the  student  was  locked  in  his  room  for 
about  two  hours  in  order  that  he  might  not  com- 
municate with  othersuntil  he  should  leave  through 
expulsion,  it  was  held  in  an  action  for  false  impris- 
onment that  it  was  incidental  to  the  authority  of  a 
head  master  to  expel  from  the  school  over  which 
he  presides  any  scholar  or  student  whose  conduct 
is  such  that  he  could  no  longer  be  permitted  to  re- 
main without  danger  to  the  school.  The  court 
said  that  this,  however,  is  not  a  power  to  be  ex- 
ercised arbitrarily.  It  may  be  questioned,  and 
although  no  doubt  a  large  discretion  must  be  al- 
lowed, it  must  not  be  exercised  wantonly  or  capri- 
ciously. It  was  found  by  the  verdict  of  the  Jury 
that  there  had  been  an  assault  and  imprisonment, 
and  that  there  was  no  such  society  as  stated,  and 
that  the  Imprisonment  was  not  justified.  It  was 
held  that  while  the  action  was  not  for  expulsion 
the  right  to  expel  entered  into  the  question  of  false 
imprisonment  and  affected  it.  Fitzgerald  v.  North, 
cote,  4  Foet.  &  F.  668. 

V.  For  failure  to  jparticipate  in  certain  studies  and 
exercises. 

There  is  some  conflict  as  to  the  power  to  suspend 
or  expel  pupils  for  failure  to  participate  in  certain 
required  studies  or  exercises,  if  the  parent  of  the 
pupil  requests  that  his  child  be  excused. 

Thus,  it  was  held  in  the  following  cases  that  a 
pupil  could  not  be  required  to  pursue  a  study  that 
the  parent  objected  to.  If  the  omission  did  not  af- 
fect the  other  scholars:  State,  Sheibley,  v.  School 
Dist.  No.  1, 31  Neb.  662;  Trustees  of  Schools  v.  Peo- 
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free  to  all  children  of  the  state,  but  separate 
schools  shall  be  provided  for  the  white  and 
colored  races."  Civil  Code,  §  5906.  The  gen- 
eral assembly  in  the  act  intended  to  carry  out 
this  mandate  of  the  Constitution,  and  provide 
a  system  of  common  schools  outside  of  incor- 
porated towns  and  cities,  declared  that  **ad- 
mission  to  all  common  schools  shall  be  gratu- 
itous to  all  children  between  the  ages  of  six 
and  eighteen  years,  residing  in  the  subdis 
tricts  in  which  the  schools  are  located."  Pol. 
Code,  §  1878.  It  is  also  provided  in  the  Con- 
stitution that  "authority  may  be  granted  .  .  . 
to  municipal  corporations,  upon  the  recom- 
mendation of  the  corporate  authority,  to  estab- 
lish and  maintain  public  schools  in  their  respec- 
tive limits,  by  local  taxation;  but  no  such  local 
law  shall  take  effect  until  the  same  shall  have 
been  submitted  to  a  vote  of  the  qualified  voters 
in  each  .  .  .  municipal  corporation  and  ap- 
proved by  a  two  thirds  vote  of  persons  quali- 
fied to  vote  at  such  election :  and  the  general 
assembly  may  prescribe  who  shall  vote  on  such 
question."  Civil  Code,  §  5909.  By  an  act 
approved  December  24,  1888,  the  general  as- 
semblv,  under  the  authority  of  the  section  last 
quoted,  made  provision  for  the  establishment 
of  a  system  of  public  schools  in  the  city  of 
Cartersville,  to  be  maintained  by  local  taxation. 
Acts  1888,  p.  323.  The  election  which  the 
Constitution  required  having  resulted  io  favor 
of  the  establishment  of  the  schools,  the  act 
went  into  effect,  and  the  schools  thus  estab- 
lished went  into  operation.  The  government 
of  the  schools  was  vested  in  a  board  of  com- 
missioners, who  had  authority  to  establish, 
and  from  time  to  time  modify,  a  system  of 
public  schools  for  said  city  of  Carters vi lie,  to 
be  open  "not  less  than  six  nor  longer  than 
ten  scholastic  monthi  in  each  year,"  and  also 
* 'to  purchase,  build,  enlarge,  and  rent  build- 


ings, appurtenances,  and  furniture  for  school- 
purposes,  to  employ  a  superintendent  or  prin- 
cipal and  other  teachers,  to  suspend  or  dis- 
charge them  for  good  causes,  to  prescribe  the 
terms  upon  which  students  are  to  be  received 
into  said  schools,  and  to  establish  such  rules, 
regulations,  and  by-laws  as  they  may  deem 
right  and  proper  in  maintainins  a  system  of 
public  schools  in  said  city:  provided,  the  same 
are  not  inconsistent  with  the  Constitution  and 
laws  of  this  state."  It  was  declared  that  "all 
children  between  the  ages  of  six  and  eighteen 
years,  whose  parents,  guardians,  or  natural 
protectors  bona  fide  reside  within  the  corpo- 
rate limits  of  said  city,  shall  be  entitled  to  the 
benefit  of  said  schools."  That  municipal 
schools  thus  established  are  a  part  of  the  com- 
mon-school system  provided  for  by  the  Consti- 
tution there  can  be  no  question,  and  they  must 
therefore  conform  in  all  respects  to  the  require- 
ments of  the  Constitution.  It  follows  that  the 
act  creating  the  school  system  for  the  city  of 
Cartersville  must  be  construed  as  establishing 
schools  which  shall  be  free  to  all  children  who 
may  lawfully  enter  the  same  in  that  municipal- 
ity.    Irvin  V.  Gregory.  88  Ga,  605. 

The  board  of  coromssioners  of  the  city  of 
Cartersville  (hereafter  referred  to  as  the  board 
of  education)  adopted  the  following  rule  in  ref- 
erence to  the  admission  of  children  into  such 
schools:  "All  children  residing  within  the 
limits  of  the  city,  who  are  not  otherwise  dis- 
qualified by  these  regulations,  and  who  are  be- 
tween the  ages  of  six  and  eighteen  years,  shall 
be  entitled  to  attend  the  public  schools  of  the 
city,  the  parents  or  guardians  furnishing  to 
tbe  principals  evidence  of  their  citizenship, 
giving  name  and  a^e  of  pupil  and  name  of 
street  on  which  they  reside."  Under  such 
a  system  as  that  above  outlined,  beginning 
with  the  constitutional  provision  for  a  system 


pie,  Van  Allen,  87  111.  303,  29  Am.  Rep.  65;  Rulison 
V.  Post,  79  111.  fi67;  Morrow  v.  Wood,  35  Wig.  69,  17 
Am.  Rep.  471;  Guerosey  v.  Pitkin,  82  Vt.  224, 76  Am- 
Dec.  171;  Sewell  v.  Defiance  Union  School  Bd.  of 
Edu.  29  Ohio  Sc  89. 

But  In  other  cases  it  was  held  that  the  pupil  had 
been  properly  suspended,  although  the  parent  had 
requested  that  such  pupil  be  excused  from  tbe  par- 
ticular study  in  question.  State.  Andrew,  v.  Web- 
ber, 108  Tnd.  31,  68  Am.  Rep.  30;  Kidder  v.  Chellis,  69 
N.  H.  473. 

And  such  a  remedy  was  sufTKested  as  proper  in 
State  V.  Mizaer,  60  Iowa,  162,  32  Am.  Rep.  128. 

And  in  the  following  cases  an  expulsion  for  fail- 
ure to  participate  in  certain  recitations  was  upheld 
where  the  pareot^s  Interference  was  not  shown: 
Guernsey  v.  Pit  km,  32  Vt.  224.  76  Am.  Dec.  171; 
Sewell  V.  Defiance  Union  School  Bd.  of  Edu.  29 
Ohio  St.  89;  People,  McHugb,  v.  School  Officers,  18 
Abb.  Pr.  166,  nt)te. 

And  In  the  folio winiir  cases  expulsion  for  not  par- 
tlcipatinir  In  religious  exercises  was  sustained;  but 
in  none  of  them  was  it  shown  or  discussed  that  the 
parent  requested  that  bis  child  be  excused.  Dona- 
hoe  V.  Richards*.  38  Me.  376;  Spiller  v.  Woburn,  12 
Allen.  127;  McCormick  v.  Burt,  95  III.  283,  35  Am. 
Rep.  168. 

The  board  of  trustees  were  not  justified  in  ex- 
pelling a  pupil  from  their  school  for  failure  to 
study  a  prescribed  branch  against  the  protest  of 
the  parents,  that  the  child  should  not  pursue  such 
study.  State,  Sheibley,  v.  School  Dist.  No.  1,  31 
Neb.  552. 

And  an  expulsion  for  the  failure  to  pursue  a  par- 
41  L.  R.  A. 


ticular  study  where  the  parent  requested  that  the 

pupil  should  be  excuc«d,  was  Illegal,  under  Neb. 

Comp.  Stat.  chap.  79,  subdiv.  6,  6  3,  providing  that 

the  trustees  shall  have  power  to  prescribe  courses 

of  study  and  text-  books  for  the  use  of  said  schools. 

and  to  make  such  rules  and  regulations  as  tbey 

may  think  needful  for  the  government  of  tbe 

;  schools.    It  was  held  that  any  rule  or  regulation 

I  that  requires  a  pupil  to  continue  a  particular  study 

I  against  the  request  of  the  parent  is  arbitrary  and 

unreasonable.    State,  Sheibley,  v.  School  Dist.  No- 

1,  31  Neb.  562. 

A  refusal  to  admit  a  pupil  to  pursue  other 
branches,  omitting  grammar,  was  unreasonable 
where  tbe  father  of  the  pupil  requested  that  gram- 
mor  be  omitted  and  the  pupil  was  sufladently  pro- 
ficient in  all  other  studies.  It  was  held  that  such 
rule  could  not  be  sustained  under  III.  Rev.  8tac» 
1874.  pp.  962,  963,  6  48,  providing  that  the  school  di. 
rectors  may  adopt  and  enforce  all  necessary  rules 
and  regulations  for  tbe  management  and  govern- 
ment of  the  schools,  to  direct  what  branches  of 
study  shall  be  taught  and  what  text-books  shall  be 
used,  and  to  enforce  uniformity  of  text-books. 
Trustees  of  Schools  v.  People,  Van  Allen,  87  111. 
303.  39  Am.  Rep.  55. 

So.  an  expulsion  by  force  employed  by  a  prtnci- 
pal  teacher  under  the  direction  of  the  directors  of 
a  common-school  district^  for  declining  to  study 
bookkeeping,  where  the  parent  of  tbe  pupil  ob- 
jected to  her  pursuing  that  study,  was  illegal.  It 
was  held  that  III.  School  Laws  1865,  and  Seas.  Laws* 
p.  119,S  18,  providing  that  the  school  directors  nmy 
direct  what  branches  of  study  shall  be  taught,  and. 
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of  common'  schools  and  ending  with  the  rule 
of  the  local  school  board,  is  the  right  to  at- 
tend school  inherent  in  the  child?  or  is  the 
purpose  of  the  law  simply  to  provide  a  place 
where  parents  maj  discharge  the  obligation 
which  they  owe  to  their  children  to  give  them 
an  education?  At  common  law  it  was  the 
duty  of  parents  to  give  to  their  children  **an 
education  suitable  to  their  station  in  life, — a 
duty  pointed  out  by  reason,  and  of  far  the 
greatest  importance  of  any."  1  Bl.  Com.  p.  450. 
*'The  education  of  children  in  a  manner  suita- 
ble to  their  station  and  calling  is  another 
branch  of  parental  duty,  of  imperfect  obliga- 
tion generally  in  the  eye  of  the  municipal 
law,  but  of  very  great  importance  to  the  wel- 
fare of  the  state.  Without  some  preparation 
made  in  youth  for  the  sequel  of  life,  children 
of  all  conditions  would  probably  become  idle 
and  vicious  when  they  grow  up,  either  from 
the  want  of  good  instruction  and  habits  and 
the  means  of  subsistence,  or  from  want  of  ra- 
tional and  useful  occupation.  A  parent  who 
sends  bis  son  into  the  world  uneducated,  and 
without  skill  in  any  art  or  science,  does  a  great 
injury  to  mankind  as  well  as  to  his  own 
family;  for  he  defrauds  the  community  of  a 
useful  citizen,  aod  bequeaths  to  it  a  nuisance. 
This  parental  duty  is  strongly  and  persuasively 
inculcated  by  the  writers  on  natural  law."  2 
Kent,  Com.  pp.  195, 196.  In  the  case  of  RuUson 
V.  Post,  79  111.  567,  Mr.  Justice  Walker  in  the 
opinion  says:  "Parents  and  guardians  are 
under  the  responsibility  of  preparing  children 
intrusted  to  their  care  and  nurture  for  the  dis- 
cbarge of  their  duties  in  after  life.  Lawgiv- 
ers in  all  free  countries,  and,  with  few  excep- 
tions. In  despotic  governments,  have  deemed 
it  wise  to  leave  the  education  and  nurture  of  the 
children  of  the  state  to  the  direction  of  the  pa- 
rent or  guardian.   This  is,  and  has  ever  been  the 


spirit)  of  our  free  institutions.  The  statejbas 
provided  the  means,  and  brought  them  within 
the  reach  of  all,  to  acquire  the  benefits  of  a  com- 
mon-school education,  but  leaves  it  to  parents 
and  guardians  to  determine  the  extent  to  which 
they  will  render  it  available  to  the  children  un- 
der their  charge. "  While  the  common  law  rec- 
ognizes this  as  a  duty  of  great  importance, 
there  was  no  remedy  provided  for  the  child  in 
case  this  duty  was  not  discharged  by  the  par- 
ent. The  child,  at  the  will  of  the  parent,  could 
be  allowed  to  grow  up  in  ignorance,  and  be- 
come a  more  than  useless  member  of  society, 
and  for  this  great  wrong,  brought  about  by  the 
neelect  of  his  parents,  the  common  law  pro- 
vided no  remedy.  Not  only  no  remedy  was 
given  to  the  child,  but  no  punishment  was  in- 
flicted upon  the  parent.  In  attempting  to  give 
a  reason  for  this  defect  in  the  common  law,  Sir 
William  Blackstone  says:  ''Perhaps  they 
thought  it  punishment  enough  to  leave  the 
parent,  who  neglects  the  instruction  of  his  fam- 
ily, to  labor  under  those  griefs  and  inconven- 
iences, which  his  family,  sn  uninstructed,  will 
be  sure  to  bring  upon  him."  1  Bl.  Com.  p.  781. 
While  the  common  law  provided  for  appren- 
ticing poor  children,  and  thereby  giving  them 
some  of  the  advantages  of  an  education,  "the 
rich,  indeed,"  says  the  same  writer,  '*aie  left 
at  their  own  option  whether  they  will  breed 
up  their  children  to  be  ornaments  or  disgraces 
to  their  family."  This  part  of  the  common 
law  became  a  part  of  the  law  of  this  state. 
Civil  Code,  §  2501.  The  section  cited  declares 
that  the  father  shall  provide  for  the  mainte- 
nance, protection,  and  education  of  his  child, 
but  relatively  to  the  matter  of  education,  no 
provision  is  made  for  the  punishment  of  a  par- 
ent who  fails  to  discharge  this  duty,  or  for  the 
relief  of  the  child  who  is  the  victim  of  such 
failure.    It  will  be  seen,  from  an  examination 


may  suspend  or  expel  pupils  for  disobedience,  re- 
fractory or  IncorriKible  l>ad  conduct,  did  not  give 
the  right  to  suspend  or  expel  pupils  for  any  cause 
not  therein  enumerated.  It  was  also  held  that 
fi  19,  providing  for  adopting  tbe  contimoa-scbool 
branches  providing  that  nothing  herein  contained 
shall  prevent  the  teaching  of  other  or  higher 
branches  than  those  enunaerated,  did  not  confer 
the  power  to  compel  pupils  to  pursue  such  studies 
without  the  consent  of  their  parents  or  guardians, 
or  their  own  consent.    Rullson  v.  Post.  79  III.  567. 

In  Trustees  of  Schools  v.  People,  Van  Allen,  87 
TU.  a03,  29  Am.  Rep.  55,  the  court  said:  *' Whether 
fortunate  or  unfortunate  to  him.  however.  It  is  for 
the  parent,  not  the  trustees,  to  direct  tbe  branches 
of  education  he  shall  pursue,  so  far  as  they  are 
taught,  and  he  [the  pupil]  is  by  necessary  prelimi- 
nary education  qualified  to  pursue  them.  In  the 
high  school." 

In  Morrow  v.  Wood,  35  Wis.  99, 17  Am.  Rep.  471, 
where  it  was  held  that  a  parentis  right  to  dictate 
what  studies  his  child  shall  pursue  was  superior  to 
that  of  tbe  teacher,  it  was  said  that  "the  statute 
gives  the  school  board  power  to  make  ail  needful 
rules  and  regulations  for  tbe  organization,  gradua- 
tion and  government  of  the  school,  and  power  to 
suspend  any  pupil  from  the  privileges  of  the 
school  for  noncompliance  with  the  rules  estab- 
lished by  them  or  by  tbe  teacher  with  their  con 
sent;  and  it  is  not  proposed  to  throw  any  otwtacle 
in  the  way  of  the  performance  nf  these  duties. 
But  these  powers  and  duties  can  be  well  fulfilled 
without  denying  to  the  parent  all  right  to  control 
the  education  of  his  children.^^ 
41  L.R.  A. 


But  a  scholar  was  properly  expelled  from  a  dis- 
trict school  for  failure  to  comply  with  a  rule  re- 
qufMng  that  the  pupils  in  grammar  shall  write 
English  compositions,  where  the  parents  made  no 
request  that  such  pupil  should  be  excused  from  so 
doing.  Guernsey  v.Pitkin,  82  VtiKi,  76  Am.Dec.  IH. 

And  in  Sewell  v.  Defiance  Union  School  Bd.  of 
Edu.  29  Ohio  St.  89,  it  was  held  that  a  pupU  was 
properly  suspended  where  he  failed'  to  comply 
with  a  rule  which  provided  that  if  any  pupil  shall 
fail  to  be  prepared  with  a  rhetorical  exercise  at  the 
time  appointed  therefor  he  or  she  shall  be  imme- 
diately suspended  from  such  department  unless 
excused  for  reasonable  cause.  This  rule  was  held 
reasonable  under  an  Ohio  act  authorizing  the  board 
of  education  to  make  and  enforce  all  the  necessary 
rules  and  regulations  for  the  government  of  teach- 
ers and  pupils  therein,  and  to  determine  the  vari- 
ous studies  and  parts  of  studies  in  which  instruc- 
tion shall  be  given. 

Where  a  pupil  was  suspended  by  a  principal  of  a 
school  for  alleged  insubordination  for  refusing  to 
sing  the  chorus  of  a  school  song  called  ''The  Battle 
Hymn  of  the  Republic,"  a  mandamus  was  refused 
on  the  ground  that  the  board  of  trustees  were  vested 
with  the  power  to  conduct  and  manage  the  schools 
in  their  respective  wards;  that  in  this  conduct  and 
management  the  discipline  of  the  state  schools  is 
exclusively  under  their  control;  that  to  their  direc- 
tion consequently  and  necessarily  is  confided  the 
power  to  decide  questions  relating  to  the  violation 
of  discipline,  and  that  their  judgment  \^as  conclu- 
sive. People,  McHugh,  v.  School  Officers,  18  Abb. 
Pr.  166,  note. 
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of  our  statutes  in  reference  to  the  subject  of 
education  at  the  public  expense,  that  they  con- 
tain nothing  which  expressly  or  impliedly  al- 
ters the  common-law  rule,  that  education  is  a 
duty  owed  by  the  parent  to  the  child.  The 
Constitution  of  1777  provided:  "Schools  shall 
be  erected  in  each  county  and  supported 
at  the  general  expense  of  the  state,  as  the  leg- 
islature shall  hereafter  point  out  and  direct." 
Article  54.  Marburv  &  C.  Dig.  p.  12.  The 
Constitution  of  1798  provided:  'The  arts  and 
sciences  shall  be  promoted  in  one  or  more  sem- 
inaries of  learning,  and  the  legislature  shall,  as 
soon  as  conveniently  may  be,  give  such  fur- 
ther donations  and  privileges,  to  those  already 
established,  as  may  be  necessary  to  secure  the 
objects  of  their  institution;  and  it  shall  be  the 
duty  of  the  general  assembly  at  their  next  ses- 
sion to  provide  effectual  measures  for  the  im- 
provement and  permanent  security  of  the 
funds  and  endowments  of  such  institutions." 
Article  4,  g  13.  The  Code  of  1861  provided 
for  an  educational  fund  and  officers  in  whose 
bands  its  management  should  be  placed,  and 
the  plan  of  its  distribution  among  the  several 
counties.  Code  1861,  ^S  1189^  1218.  The 
beneficiaries  of  this  fund  were  children  be- 
tween the  ages  of  six  and  eighteen  years  within 
the  several  counties,  but  "children  of  parents 
who  are  unable  to  educate  them,  children  dis- 
carded by  their  parents,  and  indigent  orphan 
children,"  were  to  be  first  provided  for.  Id. 
§  1219.  A  study  of  the  history  of  the  school 
law  in  this  state  from  1785,  when  the  legisla- 
ture provided  for  a  complete  system  of  state 
education  with  a  central  seat  of  learning, 
down  to  the  adoption  of  the  Code  of  1861. 
will  disclose  occasional  efforts  to  provide  a  sys- 
tem of  free  schools  which  would  educate  the 
entire  population  of  the  state,  without  regard 
to  the  ability  of  the  parent  to    furnish  the 


child  with  education  at  his  own  expense. 
Prince,  Dig.  pp.  866,  869.  While  the  act 
of  1785  was  primarily  for  the  purpose  of  estab- 
lishing "a  public  seat  of  leamiDg,"  and  did  re- 
sult in  the  establishment  of  the  university  of 
the  state,  the  plan  of  the  framersof  the  act  was 
much  broader  than  this,  and  it  was  distinctly 
provided  that  "all  public  schools  instituted  or 
to  be  supported  by  funds  or  public  moneys,  in 
this  state,  shall  be  considered  as  parts  or  mem- 
bers of  the  university,  and  shall  be  under  the 
foregoing  directions  and  regulations."  An  ef- 
fort was  made  at  a  later  day  to  provide  a  sys- 
tem of  county  academies  and  free  schools  to 
carry  out  the  intention  of  the  framers  of  the 
act  of  1785.  Prince,  Dig.  p.  17.  In  1819 
and  1821  appropriations  were  made  amounting 
to  $675.0()0,  the  principal  of  which  was  re- 
quired to  be  invested  in  bank  stock,  and  the 
interest  to  be  used  for  the  support  of  acade- 
mies and  free  schools  throughout  the  state. 
Hotchkiss*  Stat.  Law,  Ga.  p.  178,  and  note. 
By  the  act  of  1887  (Acts  1887,  p.  94)  the  aca- 
demic and  poor-school  funds  were  consolidated, 
and  set  apart  for  the  support  of  a  general  sys- 
tem of  education  by  common  schools.  It  is 
interesting  to  notice  in  this  connection  that  one 
of  the  purposes  for  which  this  fund  was  to  be 
expended  was  to  purchase  books  and  stationery 
for  children  whose  parents  were  unable  to  fur- 
nish the  same.  This  act,  with  its  amendments, 
remained  in  force  until  1840,  when  it  was  re- 
pealed. Acts  1840,  p.  61.  The  common -school 
system  was  abandoned,  and  the  fund  set  apart 
for  that  purpose  became  a  poor  school  fund. 
These  efforts,  made  from  time  to  time  to  estab- 
lish a  ^stem  of  free  schools  for  all  the  chil- 
dren 01  the  state,  were  not  successful;  the  re- 
sult in  each  instance  being  either  a  repeal  of 
the  appropriation  or  a  return  to  the  poor-school 
system. 


And  the  suspeosiOD  of  a  pupil  was  proper  where 
he  failed  to  comply  with  a  rule  made  by  the  board 
of  trustees  of  a  biffb  school,  requiriner  that  tbe 
pupil  shall  study  music  and  provide  a  book  for  that 
purpose,  although  the  father  had  arbitrarily  re- 
quested that  bis  ROD  be  excused  from  that  study. 
It  was  also  held  that  such  rule  was  authorized  un- 
der Ind.  Key.  Stat.  1881.  6  4497,  proyiding  that  tbe 
trustees  shall  provide  to  have  tauffbt  in  the  common 
schools  ortbograpby.  reading,  arithmetic,  geotrra- 
pby,  English  grammar,  physiology.  United  States 
history,  and  such  other  branches  of  learning  and 
other  languages  as  tbe  advancement  of  pupils  may 
require  and  the  trustees  from  time  to  time  direct. 
State,  Andrew,  v.  Webber,  108  Ind.  31,  58  Am. 
Rep.  80. 

So,  where  a  pupil  acting  in  accordance  with  the 
direction  of  bis  parent  refused  to  comply  with  a 
rule  requiring  bim  to  take  part  in  declamation,  and 
was  suspended  by  the  teacher,  an  action  of  tres- 
pass oould  not  be  maintaiued  for  assault  and  bat- 
tery. It  was  held  that  the  power  of  each  parent  to 
decide  what  studies  tbe  scholar  shall  pursue,  and 
what  exercise  be  shall  perform,  would  be  a 
power  of  disorganizing  the  school  and  practically 
rendering  it  substantially  useless.  Kidder  v.  Cbel- 
lis,  »  N.  H.  473. 

Tbe  fact  that  tbe  teacher  in  this  case  had  not  ob- 
tained bis  certificate  until  after  tbe  pupil  bad  been 
suspended  for  falling  to  comply  with  a  reasonable 
rule  did  not  give  a  right  of  action  for  damages  to 
tbe  pupli.    Kidder  v.  Chellis.  60  N.  H.  478. 

In  State  v.  Mlzner,  50  Iowa,  152, 82  Am.  Rep.  128, 
where  a  pupLl  was  cruelly  beaten  for  not  having  an 
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algebra  lesson  when  the  parent  and  the  pupil  botli 
had  requested  that  that  study  be  dropped^  it  was 
said  that  the  proper  remedy  would  have  been  ex- 
pulsion. 

In  Dunahoe  v.  Richards,  88  Me.  378,  where  a  pupil 
was  expelled  for  noncompliance  with  a  rule  re- 
quiring a  scholar  to  take  part  In  the  Bible  exercises 
although  tbe  pupil  was  willing  to  read  from  tbe 
Douay  version,  and  the  parent  brought  an  action 
on  tbe  case  for  such  expulsion.  It  was  held  that  the 
parent  could  not  recover  as  tbere  was  no  act  done 
by  wbich  tbe  ability  of  tbe  cbUd  to  render  service 
was  diminished;  that  tbe  school  was  for  the  benefit 
and  instruction  of  tbe  pupil.  It  was  said  that  if 
tbe  pupirs  rlgbts  have  been  violated  she  alone  is 
entitled  to  compensation. 

Damages  oould  not  t>e  recovered  where  a  pupil 
was  excluded  from  a  public  school  for  refusing  to 
comply  with  tbe  regulations  requiring  the  pupils 
to  bow  their  beads  in  morning  prayer  exercises, 
unless  tbe  parent  of  a  pupil  should  request  that 
such  pupil  be  excused  therefrom,  and  the  parent 
declined  to  make  any  request  and  directed  his  child 
not  to  obey  tbe  rule.  It  was  held  that  the  regula- 
tion was  a  reasonable  one  in  tbe  interest  of  quiet 
and  decorum,  and  did  not  infringe  on  tbe  religious 
liberty  of  the  pupil.  Spillcr  v.  Woburn,  12  AUen, 
127. 

Tbe  expulsion  of  a  pupil  for  nonobservanoe  of  a 
rule  requiring  pupils  to  lay  aside  their  books  during 
tbe  opening  exercises  wblle  tbe  Bible  is  being  read 
did  not  autborize  an  action  on  tbe  case  for  damages 
where  there  was  no  allegation  that  the  suspension 
was  either  wantonly  or  maliciously  done.    In  this 
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The  Constitution  of  1865  provided  that  *Hhe 
general  assembly  shall  have  power  to  appro- 
priate money  for  the  promotion  of  learning 
and  science,  and  to  provide  for  the  education 
of  the  people,  and  shall  provide  for  the  earlv 
resumption  of  the  regular  exercises  of  the  Uni- 
versity of  Georgia,  by  the  adequate  endow- 
ment of  the  same."  Code  1868.  §  4937.  The 
Constitution  of  1868  provided  that  '*the  gen- 
•eral  assembly,  at  its  first  session  after  the  adop- 
tion of  this  Constitution,  shall  provide  a  thor- 
ough system  of  general  education  to  be  forever 
free  to  all  children  of  the  state,  the  expense  of 
which  shall  be  provided  for  by  taxation,  or 
otherwise."  Code  1878,  §  5182.  The  various 
acts  of  the  general  assembly,  passed  from  time 
to  time  to  carry  into  effect  these  constitutional 
provisions,  upon  examination  will  be  seen  to 
be  entirely  consistent  with  the  scope  of  the 
Constitution,  which  seems  to  provide  a  system 
of  public  education  which  should  be  free  to 
all  the  children  of  the  state.  The  common- 
law  rule  being  clear  and  unequivocal,  that, 
while  the  duty  rested  upon  the  parent  to  edu- 
cate his  child,  the  law  would  not  attempt  to 
force  him  to  discharge  this  duty,  the  child,  so 
far^as  education  is  concerned,  is  completely  at 
the  mercy  of  the  parent.  Therefore  at  com- 
mon law  the  child  had  no  right  to  demand  an 
•education  at  the  hands  of  the  parent.  This 
being  a  common-law  rule,  no  law  of  this  state, 
either  constitutional  or  statutory,  will  be  held 
to  alter  or  abolish  it,  unless  the  terms  of  such 
law  imperatively  demand  such  construction. 
Every  Constitution  that  has  been  of  force  in 
this  state,  and  every  statute  passed  thereunder, 
Irom  the  first  Constitution  adopted  in  1777  to 
the  one  now  in  force,  adopted  100  years  later, 
will  be  found  to  be  in  all  of  their  varying  provi- 
sions on  the  subject  of  education  entirely  con- 
sistent with  the  common-law  rule  which  de- 


clares that  it  is  the  duty  of  the  parent  to  educate 
his  child,  but  at  the  same  time  leaves  the  child 
remediless  if  the  duty  is  not  discharged.  The 
laws  now  in  force  only  provide  means  for  the 
parent  to  discharge  the  natural  and  moral 
duty  which  is  upon  him.  and  do  not  confer 
upon  the  child  any  right  which  he  did  not 
have  at  common  law.  At  common  law  the 
child's  right  to  an  education  was  dependent, 
not  only  upon  the  will,  but  upon  the  pecuniary 
ability,  of  the  parent.  Under  the  present  law 
in  this  state,  the  right  of  the  child  to  an  edu- 
cation is  still  dependent  upon  the  will  of  the 
parent,  but  no  longer  dependent  upon  his  pe- 
cuniary ability.  It  would  be  contrary  to  the 
policy  of  our  law,  based,  as  it  is,  upon  the 
common  law,  to  bestow  upon  the  child,  in  the 
matter  of  its  education,  any  right  independent 
of  the  parent.  It  needs  no  argument  to  sus- 
tain the  proposition  that  the  father  is,  and 
ought  to  be,  the  head  of  the  family,  and  the 
public  has  the  right  to  look:  to  him  to  control 
his  children.  A  Taw  which  would  take  from 
him  this  control,  and  deprive  the  public  of  the 
benefits  to  be  derived  from  such  control,  would 
be  in  conflict  with  our  established  institutions. 
A  child,  in  Georgia,  has  the  same  right  to  an 
education  at  the  hands  of  his  parent  that  he  had 
at  common  law,  but  no  more.  He  could  not 
at  common  law  require  his  parent  to  educate 
him;  he  cannot,  in  Georgia,  compel  his  parent 
to  provide  an  education  for  him.  At  common 
law,  if  his  parent  was  willing,  but  had  not  the 
means  to  carry  out  this  will,  the  child  must  go 
without  an  education;  in  Georgia,  if  the  par- 
ent is  willing,  the  state  provided  a  fund  which 
is  available  to  him,  whether  he  be  pecuniarily 
able  to  discharge  the  expense  incident  to  an 
education  or  not.  If  the  parent  in  Georgia, 
notwithstanding  the  fund  provided  for  the 
purpose  of  educating  his  children,  is  not  will- 


•school  no  one  was  required  to  be  present  at  such  | 
exercises  unless  he  cboeetodo  so,  but  this  pupil  | 
insisted  that  the  rule  iaterfered  with  the  religious  ' 
convictions  of  himself  and  hie  father.    McCormick 
V.  Burt,  85  Ul.  263,  35  Am.  Kep.  108. 

VI.  For  refusal  to  perform  manual  labor. 

Under  Wig.  Kev.  Stat.  6  430,  Laws  1883,  p.  426,chap. 
152,  subcbap.  15.  §  10.  authorizln^r  a  school  t)oard 
to  make  all  needful  rules  forlbe  fforernmcnt  of 
schools,  and  to  suspend  any  pupil  from  the  privi- 
leffes  of  the  school  for  noncompliaooe  with  the 
rules  established  by  them  or  by  the  teacher  with 
their  consent,  a  school  board  was  not  authorized  to 
expel  a  pupil  for  refusal  to  comply  with  a  rule  re- 
quirinff  pupils  on  returning  from  recess  to  bring 
with  them  a  stick  of  wood  to  be  used  in  the  school 
stove.  It  was  held  that  such  rule  was  unreason- 
able, and  especially  so  in  this  case  where  the  boy's 
health  made  it  injurious  for  him  to  comply  with  the 
rule,  of  which  the  teacher  bad  been  informed  by 
the  parent,  and  had  been  requested  to  excuse  the 
pupil  from  complying  with  such  rule.  State,  Bowe, 
V.  Fond  du  Lac  Bd.  of  Ed u.  63  Wis.  234. 

VII.  For  faUure  to  pay  for  injury  to  school  prop- 
erty. 

The  suspension  of  a  pupil  for  failure  to  pay  for 
jproperty  accidentally  or  negligently  injured  is  ille- 
gal. 

So,  where  a  pupil  accidentally  broke  a  pane  of 
glass  and  was  suspended  it  was  held  that  the  direc- 
tors of  a  school  district  had  no  power  to  make  or  en- 
force a  rule  providing  that  any  scholar  who  shall  be 
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guilty  of  injuring  or  defacing  any  school  property 
shall  be  required  to  pay  for  all  damatres,  and  that 
such  scholar  shall  not  be  allowed  to  attend  until 
payment  of  damages  shall  have  been  made.  Per-. 
kins  V.  Independent  School  Dist.  Bd.  of  Directors, 
56  Iowa,  476. 

And  in  such  case  it  was  held  that  this  rule  was 
unreasonable,  and  could  not  be  enforced  in  that 
manner.  Perkins  v.  Independent  School  Dist.  Bd. 
of  Directors,  66  Iowa,  476. 

And  the  suspension  of  a  pupil  for  accidentally^ 
carelessly, and  negligently  breaking  a  window  pane 
under  a  rule  providing  that  a  pupil  defacing  or 
Injuring  the  school  building  or  anything  else  be- 
longing to  the  school  shall  be  suspended  until  full 
satisfaction  is  made,  was  unlawful.  It  was  held 
that  a  pupil  should  not  be  excluded  if  by  negligence 
propertj'  is  injured  beyond  its  power  or  that  of  Its 
parent  to  make  compensation,  which  would  be  the 
result  if  carried  out,  and  would  be  contrary  to  the 
statute  making  education  compulsory.  It  was  also 
held  that,  under  Mich.  How.  Stat.  S  5069,  providing 
that  the  district  board  shall  make  and  enforce  suit- 
able rules  and  regulations  for  the  government  and 
management  of  the  school  and  for  the  preservation 
of  the  property,  said  board  may  authorize  the  sus- 
pension or  expulsion  of  any  pupil  guilty  of  gross 
misdemeanor  or  persistent  disobedience.  The 
pupil  must  be  guilty  of  some  wilful  or  malicious 
{fct  of  detriment  to  the  school,  and  the  misconduct 
must  be  gross,  or  be  must  be  persistent  in  his  dis- 
obedience of  reasonable  and  proper  rules.  Holman 
V.  School  Dist.  No.  5  Trustees,  77  Mich.  606,  6  L.  R.. 
A.  684. 
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iog  to  discharge  the  duty,  even  at  the  expense 
of  the  state,  there  is  no  power,  under  the  law , 
to  compel  him  to  discharge  it,  and  the  doors 
of  the  courts  are  closed  against  the  child, 
whether  he  comes  in  his  own  name,  or  comes 
in  the  name  of  another  as  his  next  friend. 
The  parent  in  Georgia  owes  the  duty  to  his 
child  to  educate  him,  and  the  state  has  fur- 
nished the  means  for  the  payment  of  the  ex- 
pense incident  to  the  discharging  of  such  duty, 
but  the  child  is  as  completely  at  the  mercy  of 
the  parent  as  he  was  at  common  law. 

The  law  providing  for  a  public  school  sys- 
tem was  not  intended  to  create  any  new  right 
in,  or  give  any  new  remedy  to,  a  child.  It 
being  settled  that  the  presence  of  the  child  in 
school  depends  absolutely  upon  the  consent  and 
will  of  the  parent,  the  school  authorities  are 
justifiable  in  dealing  with  the  child  in  the  light 
of  this  fact.  As  it  is  the  purpose  of  the  state 
to  aid  the  parent  in  discharging  a  duty  by  fur- 
nishing a  fund  to  pay  the  expenses  incident  to 
discharging  such  duty,  it  is  the  right  of  the 
state,  through  its  constituted  authorities,  to  re- 
quire of  the  parent  that  he  shall  do  nothing 
inconsistent  with  the  peace,  good  order,  and 
authority  of  the  system  which  is  provided  for 
his  benefit.  While  it  is  hard  upon  the  child  to 
be  deprived  of  the  benefit  of  an  education  be 
cause  bis  parent  will  not  submit  himself  to  the 
reasonable  rules,  regulations,  practices,  and 
customs  incident  to  the  system  providing  for 
the  education  of  his  child,  it  is  no  harder  than 
the  rule  at  common  law,  which  left  the  child 
completely  at- the  mercy  of  the  parent's  will, 
so  far  as  obtaining  an  education  was  concerned ; 
in  fact,  the  status  of  the  child  is  the  same. 
At  common  law  he  was  at  the  mercy  of  en  ar- 
bitrarv  parent  whether  he  should  be  placed  at 
school  or  not;  placed  at  school  in  Georgia  he 
is  still  at  the  mercy  of  an  arbitrary  parent,  who 
may  so  conduct  himself  as  to  deprive  the  child 
of  the  benefits  to  be  derived  from  an  educa- 


tion. There  is  no  law  which  requires  a  parent 
to  send  his  children  to  the  pubhc  schools.  A 
child  who  is  emered  at  a  public  school  must 
be  required  to  conduct  himself  so  as  to  not  in- 
terfere with  the  discipline  of  the  school.  If 
this  duty  is  incumbent  upon  the  child  it  would 
seem  that,  for  a  stronger  reason,  a  similar  duty 
would  rest  upon  the  parent,  who  is  the  real 
beneficiary  of  the  system.  Public  education 
which  fails  to  instill  in  the  youthful  mind  and 
heart  obedience  to  authority,  both  private  and 
public,  woOld  be  more  of  a  curse  than  a  bless- 
ing; and  the  parent  who  in  the  school  room, 
or  in  the  vicinity  of  the  school,  in  the  presence 
of  the  children,  so  acts  as  to  create  the  impres- 
sion that  the  true  way  of  life  is  lawlessness 
and  utter  disregard  of  the  rights  of  other  peo- 
ple, should  not  only  receive  the  punishment 
which  the  penal  laws  of  the  state  would  in- 
flict upon  him  (Penal  Code,  §  427).  but  should 
also  be  deprived  of  the  benefit  of  the  fund 
which  is  provided  to  pay  an  expense  which 
natural  and  moral  duty  would  otherwise  re- 
quire him  to  bear.  We  must  not  be  misun- 
derstood. We  do  not  intend  that  the  argu- 
ment should  go  to  the  length  that  the  school 
authorities  would  have  the  right  to  exclude 
the  cbild  from  the  benefits  of  the  school 
because  of  improper  conduct  on  the  part  of 
the  parent  as  to  matters  which  are  entirely  dis- 
connected with  the  school,  or  the  attendance 
of  the  child,  or  the  conduct  or  behavior  of  the 
parent  with  reference  thereto.  This  right,  as 
we  have  seen,  would  only  arise  where  the  pa- 
rent interferes  in  a  matter  involving  the  dis- 
cipline or  conduct  of  such  child.  That  the 
parent  is  guilty  of  acts  which  are  unlawful  and 
immoral  would  not  necessarily  have  the  effect 
of  forfeiting  his  right  to  participate  in  the 
public  school  fund,  and  justify  the  authorities 
in  excluding  the  child.  The  right  of  the 
child  to  attend  a  public  school  is  dependent 
upon  the  good  conduct  of  the  parent  as  well  as 


And  ]d  this  case  a  mandamus  was  granted  In 
favor  of  the  father  requiriniyr  the  restoration  of  his 
eon.  Holman  v.  School  Dlst.  Ko.  5  Trustees,  77 
Mich.  605,  6  L.  R.  A.  534. 

VIIL  ControUUtg  conduct  of  pupil  after  the  relation 
.  .  of  teacher  and  pupil  has  ceased, 

A  pupil  cannot  be  expelled  for  violating  a  rule 
Jorbiddinir  pupils  to  attend  social  gatberings, where 
such  pupil  returns  home  and  attends  such  gather- 
ing with  the  consent  of  bis  parent.  A  pupil  cannot 
l)e  expelled  for  newspaper  articles  reflecting  on  the 
school  officers  where  no  rule  exists  forbidding  such 
conduct.  After  a  pupil  is  ex|)elled  he  has  the  same 
right  as  the  public  to  enter  the  buildmgs  at  public 
entertainments. 

The  faculty  of  the  state  normal  school  had  no 
right  to  make  or  enforce  a  rule  suspending  a  pupil 
for  attendmg  a  social  gathering,  where  such  pupil 
had  returned  to  her  parentis  house  and  control,  and 
having  her  father's  consent  bad  gone  to  the  party 
with  her  brother.  It  was  held  that  Mo.  Rev.  Stat. 
97166,  authorizing  the  faculty  to  suspend  or  expel 
a  pupil  for '^contumacy,  insubordination,  or  im- 
moral conduct,"  and  providing  the  same  appeal  to 
the  board  of  regents  as  is  given  a  teacher,  did  not 
prevetita  mandamus  requiring  the  faculty  to  ad- 
mit tbe  pupil  suspended  for  the  violation  of  an  un- 
reasonable rule.  State,  Clark,  v.  Osborne,  24  Mo. 
App.  aOO,  82  Mo.  App.  596. 

And  the  directors  of  a  school  district  had  no 
right  to  enforce  a  rule  authorizing  the  expulsion 
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of  a  pupil  for  attending  social  parties,  where  such 
pupil  had  returned  to  his  home,  and  bts  parents 
approved  of  his  attending  such  party.  But  the  di- 
rectors were  held  not  liable  in  an  action  by  such 
pupil  for  damages  in  the  absence  of  an  allegation  in 
the  petition  that  such  directors  were  moved  by 
mahoe,  oppression,  and  wilfulness.  Drltt  v.  Snod- 
grass.  66  Mo.  286, 27  Am.  Rep.  843. 

A  pupil  expelled  from  a  state  normal  school  has  a 
right  thereafter  with  other  members  of  tbe  public 
to  enter  tbe  school  grounds  and  buildings  for  the 
purpose  of  attending  a  school  exhibition  given  by 
a  literary  society  in  the  building.  An  exputoionby 
force  from  the  audience  room  of  such  person  hold- 
ing a  ticket  entitled  him  to  damages,  where  im- 
moral character  or  anticipated  breach  of  the  peace 
was  not  the  cause  of  the  expulsion.  Hugbea  v. 
Ooodell,3Pitt8b.264. 

A  school  board  had  no  right  to  suspend  a  pupil 
for  writing  a  newspaper  article  holding  up  the 
members  of  the  board  to  ridicule,  where  there  was 
no  regulation  of  the  school  made  In  regard  to  such 
matters.  Thi?  right  was  claimed  under  Iowa  Bev. 
Stat.  II  2054,  authorizing  the  directors  to  dismiss 
pupils  from  school  for  gross  Immorality,  or  for 
persistent  violations  of  the  school  regulations* 
Murphy  v.  Independent  Dist.  Bd.  of  Directors,  90 
Iowa,  429. 

IX.  Qiie$tion8  of  pleadino  and  praetiee. 

^*The  father  of  a  child  entitled  to  tbe  benefits  of 
the  public  school  of  the  subdistrict  of  his  residence 
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of  the  child.  Both  must  submit  to  the  reason- 
able rules  and  regulations  of  the  school,  and 
the  parent  must  so  conduct  himself  as  not  to 
destroy  the  influence  and  authority  of-  the 
school  management  over  the  children  when- 
•ever  he  comes  in  contact  with  the  school  au- 
thorities, whether  commissioners,  officers,  or 
teachers,  under  circumstances  where  his  con- 
duct would  be  likely  to  influence  the  conduct 
of  his  children.  The  schoolmaster  has  always 
stood  in  loco  parentis  ioT  certain  purposes,  and, 
notwithstanding  the  change  from  private 
schools  into  public  schools,  the  schoolmaster 
of  the  present  system  is,  and  ought  to  be,  in 
the  place  of  the  parent  in  a  great  many  par- 
ticulars. It  is  therefore  a  duty  which  the  pa- 
rent owes,  not  only  to  the  master,  but  to  the 
pupil  himself, — his  child, — that  he  who  stands 
in  the  parent's  shoes  should  not  be  impeded  in 
discharging  a  duty  which  the  parent  has  vol- 
untarily placed  upon  him.  Therefore  it  nec- 
essarily follows  that  when  the  parent  has 
taken  advantage  of  the  school  fund  to  dis- 
-charge  the  burden  which  he  would  otherwise 
have  io  carry  himself,  and  has  placed  his  child 
under  the  control  of  the  schoolmaster  thus  pro- 
vided, any  misconduct  on  his  part  which 
would  interfere  with  the  master  in  discharging 
the  duty  which  he  owes  to  such  child  would 
result,  under  the  present  system,  as  it  always 
did  under  the  old  system,  in  the  exclusion  of 
the  child  from  the  benefits  to  be  derived 
through  the  services  of  the  master. 

There  was  read  in  the  argument  of  this  case 
«  letter  written  by  Ex- Chief  Justice  Bleckley 
to  counsel  for  plaintiff  in  error,  which  con- 
tained an  expression  of  his  opinion  upon  the 
subject  now  under  consideration.  The  words 
used  by  him  so  aptly  express  our  views  that 
we  embody  theoi  herein  as  a  part  of  our  opin- 
ion: *' Without  having  studied  the  question 
thoroughly,  I  have  a  strong  impression  that 
you  are  right  in  the  fundamental  merits  of  the 


case.  If  we  had  a  compulsory  school  system, 
the  right  of  the  child  would  probably  not  be 
affected  by  the  conduct  of  the  parent;  but  our 
system  looks  to  voluntary  co  operation  by  the 
parent  in  carrying  out  the  system,  and,  where 
that  is  withheld  in  a  matter  Vital  to  some  dis- 
cipline, the  child  has  no  more  right  to  remain 
in  the  school  than  it  would  have  if  the  parent 
objected  to  its  remaining.  Neither  the  school 
authorities  nor  any  court  could  compel  the 
child  for  its  own  interest  to  enter  the  school, 
or  remain  in  it,  without  the  parent's  consent, 
and,  where  that  consent  is  not  given  on  the 
terms  rightly  prescribed  by  the  school  board, 
it  is  the  same  as  withheld,  or  not  given  at  all. 
It  is  certain  that  parental  discretion  can  be 
exercised  io  keeping  the  child  out  of  school. 
Can  it  also  be  exercised  in  keeping  it  in,  irre- 
spective of  the  considerations  of  sound  dis- 
cipline, though  the  invasion  of  discipline  may 
be  by  the  pai*ent,  and  not  by  the  child?  If  so, 
the  whole  field  of  discretion  is  covered  by  the 
parent's  will,  and  a  very  limited  part  of  it  by 
public  authority.  Where  a  scheme  of  work 
contemplates  joint  effort,  if  one  of  the  parties 
refuses  to  co-operate  on  reasonable  terms  the 
other  may  decline  to  continue  the  work  on 
any  other  terms.  So  it  seems  to  me."  The 
reasons  which  have  brought  us  to  the  conclu- 
sion that  the  misconduct  of  the  father  might 
be  such  as  to  deprive  the  child  of  the  benefit 
of  the  public  schools  will  also  apply  where  the 
father  is  dead,  and  the  obligation  rests  upon 
the  mother,  and  she  is  guilty  of  such  miscon- 
duct. 

The  question  to  be  now  considered  is:  What 
will  be  the  effect  of  such  misconduct  by  the 
mother  in  the  lifetime  of  the  father?  While 
the  obligation  is  upon  the  father  to  educate  the 
child,  and  does  not,  in  the  lifetime  of  the 
father,  in  any  manner  rest  upon  the  mother, 
still  there  is  an  obligation  growing  out  of  the 
relation  of  husband  and  wife  and  parent  and 


may  malotain  an  action  aerainst  the  teacher  of  the 
school  and  the  local  directors  of  the  subdlstnct  for 
dumages  for  wronfrf  ully  expellingr  the  child  from 
the  school."    Roe  v.  Demlogr,  21  Ohio  St.  666. 

In  an  action  by  a  pupil  against  individuals  for 
damages  for  expelling  and  exoludmg  her  from 
a  school  without  cause,  it  was  held  that  if  the  de- 
fendants were  the  school  committee  and  had  acted 
by  virtue  of  their  authority,  the  remedy  would  be 
under  Mass.  Gen.  Stat.  chap.  41,  6  11,  providing  that 
a  child  unlawfully  excluded  from  any  public 
school  shall  recover  damages  therefor  In  an  action 
of  tort  against  *'the  city  or  town"  by  which  such 
school  is  supported.  Learoclc  v.  Putnam,  111  Mass. 
499. 

Where  a  pupil  was  refused  admission  into  the 
grammer  department  of  the  school  on  the  ground 
that  he  was  not  qualified,  and  was  also  refused  ad- 
mission Into  the  primary  department  because  he 
had  graduated  and  had  been  dismissed  to  make 
room  for  others,  a  mandamus  requiring  his  ad- 
mission was  denied.  It  was  held  that  his  remedy 
was  by  appeal  from  the  principars  decision  of  the 
board  of  trustees  and  from  that  board  to  the  board 
of  education.  People,  Ulrlcb,  v.  Board  of  Educa- 
tion, 4  N.  Y.  Supp.  lOS. 

And  an  action  could  not  be  maintained  against  a 
teacher  of  the  public  schools  by  a  parent  for  rc- 
faslng  to  receive  and  instruct  his  child,  as  the 
remedy,  if  any,  was  by  appeal  to  the  school  oom- 
mitee,  who  could  enforce  their  authority  and  com- 
pel the  teacher  to  accept  the  pupil  if  unjustly  ex- 
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eluded.  (The  reasons  for  refusing  the  pupil  are 
not  disclosed  in  this  case.)  Spear  v.  Cummtngs,  83 
Pick.  284,  34  Am.  Dec.  63. 

In  Sherman  v.  Charlestown,  8  Gush.  160,  it  was 
said  that  one  reason  why  the  action  failed  in  Spear 
V.  Cummings,  23  Pick.  224,  34  Am.  Dec.  53,  which 
was  an  action  by  a  father  for  the  failure  to  receive 
and  instruct  his  children  and  for  excluding  them, 
was  that  the  father  is  not  the  person  injured,  and 
was  not  entitled  to  recover  damages  in  his  own 
right  without  consideration  of  on  what  grounds, 
if  any,  a  pupil  could  be  excluded  from  the  schooU 
and  that  probably  the  legislature  thoutrbt  that 
children's  rights  were  not  sufficiently  guarded,  and 
passed  Mass.  Stat.  1845,  chap.  214,  providing  for 
an  action  by  a  child  against  the  town  or  city  where 
he  has  been  unlawfully  excluded.  And  the  court 
says  that  the  act  proceeds  on  the  assumption  that 
the  pupil  wrongfully  excluded  is  the  party  in jured« 
that  the  town  is  tbe  body  responsible  for  aflTording 
such  instruction. 

In  an  action  by  two  pupils  against  two  persons 
for  forcibly  ejecting  them  from  school,  it  was  held 
that  the  defendants  could  not  Justify  by  showing 
their  authority  where  the  only  plea  was  the  general 
issue,  although  plaintiffs  had  proved  that  one  of 
the  defendants  was  one  of  the  committee  and  the 
other  was  the  teacher.    Mack  v.  Kelsey,  61  Vt.  399. 

See  Tale  v.  West  Middle  School  Dist.  (Conn.)  IB  L. 
B.  A.  161,  note^  Common-school  privileges  are  reg- 
ulated by  statute,— as  to  residence  qualtflcations  of 
pupils.  I.  T. 


eo6 


Geo^gu  Bufbbmb  Coubt. 


Aug., 


child,  resting  upon  the  wife  and  mother,  de- 
manding her  co-operation  with  the  husband  in 
everythmg  that  is  necessary  for  the  welfare  of 
the  child.  If  the  father  is,  by  a  good  reason, 
required  to  abstain  from  conduct  which  would 
injure,  and  possibly  destroy,  the  entire  benefits 
of  the  system,  the  mother,  for  like  reasons, 
must  be  required  to  desist,  and  her  conduct 
may  be  a  good  reason  for  causing  both  the 
child  and  the  father  to  lose  the  benefits  of  the 
school  fund.  This  is  especially  true  when  we 
take  into  consideration  the  provisions  of  the 
law  of  force  in  this  state  which  declares  that 
the  "husband  is  the  head  of  tbe  family,  and 
the  wife  is  subject  to  him:  her  lec^al  civil  ex- 
istence is  merged  in  the  husband,  except  so 
far  as  the  law  recognizes  her  separately,  either 
for  her  own  protection,  or  for  her  benefit,  or 
for  the  preservation  of  public  order."  Civ. 
Code,  §  2478.  It  is  neither  for  her  protection, 
nor  for  her  benefit,  nor  for  the  preservation  of 
public  order,  that  an  act  of  the  character 
above  referred  to  should  be  declared  to  be  her 
separate  and  independent  act;  but,  on  tbe 
other  hand,  public  policy  demands  that  the 
husband  should  be  held  responsible  for  her 
conduct,  and  be  required  to  submit  to  the  pen- 
alty which  it  would  produce.  The  same  rea- 
sons which  require  that  there  should  be 
thrown  around  the  father  a  restraining  influ- 
ence to  prevent  him  from  interfering  with  the 
operation  and  discipline  of  schools  require  that 
like  restraints  should  be  placed  upon  the 
mother.  In  a  case  where  the  child  is  free  from 
fanlt,  and  'the  father  is  obedient  to  the  law.  it 
does  look  extremely  hard  that  tbe  wilful  mis- 
conduct of  the  mother  should  thus  bring  dis- 
tress upon  two  innocent  persons;  but  it  is  better 
that  they  should  suffer  than  that  an  institution 
in  operation  for  the  public  ^ood  should  be  en- 
tirely subverted  and  destroyed,  as  would  cer- 
tainly be  the  result  if  the  mother  of  every  child 
in  attendance  on  the  schools  was  permitted, 
whenever  disposed,  to  enter  the  school  room, 
and  upbraid  the  teacher  in  the  presence  of  tbe 
pupils. 

In  the  case  of  Spear  v.  Cummings,  28  Pick. 
224,  84  Am.  Dec.  53,  Chief  Justice  Shaw,  in 
referring  to  the  power  and  authority  of  the 
school  committee  under  the  law  of  Massachu- 
setts, which  corresponds  to  the  board  of 
education  in  this  case,  uses  the  following 
language:  "The  general  charge  and  superin- 
tendence, in  the  absence  of  express  legal  pro- 
visions, includes  the  power  of  determining 
what  pupils  shall  be  received  and  what  pupils 
rejected.  The  committee  may,  for  good 
cause,  determine  that  some  shall  not  be  re- 
ceived, as,  for  instance,  if  infected  with  any 
contagious  disease,  or  if  the  pupil  or  parent 
shall  refuse  to  comply  with  regulations  neces- 
sary to  tbe  discipline  and  good  management  of 
the  school."  In  the  case  of  Ferriier  v.  Tyler, 
48  Vt.  444,  21  Am.  Rep.  183,  it  was  held  that 
children  might  lawfully  be  excluded  from  pub- 
lic schools  for  absence  contrary  to  the  rules  of 
the  school,  notwithstanding  such  absence  was 
by  the  authority  and  command  of  the  parents, 
who  were  Roman  Catholics,  and  by  the  direc- 
tion of  the  priest,  and  for  the  purpose  of  at- 
tending religious  services  on  one  of  the  "holy 
days"  of  such  church.  In  the  case  of  Sher- 
man V.  Charle%iown,  8  Cush.  160,  it  was  held 
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that  a  child  of  licentious  aad  immoral  charac- 
ter could  be  excluded  from  the  school,  although 
such  character  was  not  manifested  by  any  acts 
of  licentiousness  or  immorality  within  Uie 
school.  In  the  opinion  Chief  Justice  Shaw- 
says:  "On  general  principles,  it  would  seem 
strange  if .  in  the  establishment  of  such  a  great 
public  institution  as  that  of  tbe  public  schools, 
in  tbe  benefits  of  which  the  whole  community 
has  so  deep  and  vital  an  interest,  there  were  no 
power  vested  anywhere,  sufiScient  to  protect 
the  schools  thus  established  from  the  noxious 
infiuence  of  anyone  whose  presence  and  influ- 
ence would  be  injurious  to  the  whole,  and  sub- 
versive of  the  purposes  manifestly  contem- 
plated by  their  establishment.  .  .  .  There  i& 
no  express  provision  in  the  law  authorizing 
such  exclusion;  it  results  by  necessary  implica- 
tion from  the  provisions  of  the  law  requiring 
good  discipline.  It  proves  that  the  right  to 
attend  is  not  absolute  and  unqualified,  but  one 
to  be  enjoyed  by  all  under  reasonable  condi- 
tions." In  the  case  of  Spiller  v.  Woburn,  12 
Allen,  127,  it  was  ruled  that  a  school  committee 
of  a  town  may  lawfully  pass  an  order  that  tbe 
school  shall  be  opened  each  morning  by  read- 
ing from  the  Bible  and  prayer,  and  that  during 
the  prayer  each  scholar  shall  bow  tbe  head^ 
unless  his  parents  request  that  be  shall  be  ex- 
cused from  doing  so;  and  may  lawfully 
exclude  from  tbe  school  a  scholar  who  refuses 
to  comply  with  such  order,  and  whose  parents 
refuse  to  request  that  he  be  excused  from  so 
doing.  In  the  case  of  Bourne  v.  State^  Taylor, 
35  Neb.  1,  a  rule  which  made  it  the  duty  of 
the  teacher  to  keep  a  record  of  the  standing  of 
each  pupil  in  the  studies  pursued  by  him,  bis^ 
attendance  and  deportment,  and  to  send  each 
month  by  the  pupil  a  written  re(>ort  of  the 
same  to  his  parent  or  guardian,  and  which  re- 
quiied  such  parent  or  guardian  to  sign  and 
return  the  same  to  the  teacher,  was  held  to  be 
reasonable,  and  tbe  wilful  refusal  on  the  part 
of  tbe  parent  to  sign  and  return  the  same  to 
tbe  teacher  was  held  to  be  a  sufl3cient  reason- 
for  excluding  the  child  from  school.  In  tbe 
case  of  Fessman  v.  Seeley  (Tex.  Civ.  App.)  80 
S.  W  268,  it  was  held  to  be  a  sufllcient  reason 
to  exclude  a  child  from  school  that  the  father 
refused  to  permit  the  teacher  to  whip  him  for 
misconduct,  and  took  no  steps  himself  to  cor- 
rect him.  It  is  true  that  the  school  in  this  case 
was  aprivate,  and  not  a  public,  school,  and  tbe 
right  of  tbe  plaintiff  was  predicated  upon  the 
contract  with  the  teacher;  but  it  would  seem 
that  the  same  reasons  which  would  constrain 
the  courts  to  bold  that  such  conduct  would  be 
a  violation  of  a  contract  entered  into  between 
a  parent  and  a  schoolmaster  providing  for  the 
education  of  a  child  would  also  require  them 
to  hold  that  such  conduct  would  justify  the 
school  authorities  in  refusing  to  carry  out  the 
agreement  impliedly  made  with  the  patrons  of 
a  public  school  through  the  medium  of  the 
public-school  law.  In  the  case  of  Bisadl  ▼. 
Davison,  65  Conn.  183,  29  L  R.  A.  251,  it  was 
held  that  a  requirement  that  all  children  at- 
tending tbe  public  school  should  be  properly 
vaccinated  was  a  reasonable  exercise  of  the 
public  power  of  the  state,  and  that  the  validity 
of  the  action  taken  by  the  school  committee 
did  not  depend  upon  the  actual  existence  of 
small-pox  in  the  town,  nor  upon  a  reasonable 
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appreheDsion  of  an  epidemic  of  that  disease; 
and  that  a  child  who  had  not  been  vaccinated 
was  properly  excluded  from  the  school,  and 
would  not  be  reinstated  bj  the  courts  upon  the 
application  of  the  parent.  In  the  opinion,  Tor- 
rance, J.,  says:  "The  duty  of  providing  for 
the  education  of  the  children  within  its  limits 
through  the  support  and  maintenance  of  public 
schools  has  always  been  regarded  in  this  state 
in  the  light  of  a  governmental  duty  resting 
upon  the  sovereign  state.  It  is  a  duty  not  im- 
posed by  constitutional  provision,  but  has  al- 
ways been  assumed  by  the  state;  not  only  be- 
cause the  education  of  youth  is  a  matter  of 
great  public  utility,  but  also,  and  chiefly,  be- 
cause it  is  one  of  great  public  necessity  for  the 
protection  and  welfare  of  the  state  itself.  In 
the  performance  of  this  duty  the  state  main- 
tains and  supports  at  great  expense,  and  with 
an  ever  watchful  solicitude,  public  schools 
throughout  its  territory,  aud  secures  to  its 
youth  the  privilege  of  attendance  therein. 
This  is  a  privilege  or  advantage,  rather  than  a 
ri^ht  in  the  strict  technical  sense  of  the  term. 
This  privilege  is  granted  and  is  to  be  enjoyed 
upon  such  terms  and  under  such  reasonable 
conditions  and  restrictions  as  the  lawmaking 

Sower,  within  constitutional  limits,  may  see 
t  to  impose;  and  within  those  limits  the  ques- 
tion what  terms,  conditions,  and  restrictions 
will  best  subserve  the  end  sought  in  the  estab- 
lishment and  maintenance  of  public  schools  is 
a  question  solely  for  the  lei^islature,  and  not 
for  the  courts."  In  the  case  of  titate^  Andrew^ 
V.  W€l)ber,  108  Ind.  81,  58  Am.  Rep.  80,  the 
school  authorities  of  the  city  of  Laporte 
adopted  a  rule  requiring  each  pupil  of  the  high 
school  at  stated  intervals  to  employ  a  certain 
period  of  time  in  the  study  of  and  practice  of 
music,  and  for  this  purpose  to  provide  himself 
with  a  prescribed  book.  The  superintendent, 
notwithstanding  a  request  from  the  parent 
that  his  child  might  be  excused  from  this  ex- 
ercise, required  the  pupil  to  take  part  in  the 
musical  exercises  of  the  school,  and.  upon  his 
refusal  to  obey,  suspended  him  from  school. 
The  only  cause  or  reason  assigned  by  the  par- 
ent for  requiring  his  son  to  disobey  the  rule 
was  that  he  did  not  believe  it  for  the  best  in- 
terest of  his  son  to  participate  in  the  musical 
exercises  of  the  school,  and  did  not  wish  him 
to  do  so.  The  suspension  of  the  pupil  was  sus- 
tained as  lawful  and  authorized,  the  court  us- 
ing the  following  languflge:  "The  important 
question  arises,  Which  should  govern  the  pub- 
lic high  school  of  the  city  of  Laporte.  as  to  the 
branches  of  learning  to  be  taught  and  thei 
course  of  instruction  therein, — the  school 
trustees  of  such  city,  to  whom  the  law  has  con- 
fided the  direction  of  these  matters,  or  the 
mere  arbitrary  will  of  the  relator,  without 
cause  or  reason  in  its  support?  We  are  of 
opinion  that  only  one  answer  can  or  ought  to 
be  given  to  this  question:  the  arbitrary  wishes 
of  the  relator  in  the  premises  must  yield  and 
be  subordinated  to  the  governing  authorities 
of  the  school  of  the  city  of  Laporte,  and  their 
reasonable  rules  and  regulations  of  the  gov- 
ernment of  the  pupils  of  its  high  school."  In 
the  case  of  Duffleld  v.  Willi'amaport  School 
DisL  162  Pa.  476,  25  L.  R.  A.  152,  where  a 
rule  of  the  school  board  required  that  pupils 
should  undergo  vaccination,  the  exclusion 
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from  the  school  of  a  pupil  whose  parents  re* 
fused  to  have  him  vaccinated  was  held  to  be 
lawful,  the  rule  requiring  vaccination  being 
enforced  during  the  prevalence  of  an  alarm 
over  the  report  that  there  was  a  case  of  small- 
pox in  the  city.  In  the  case  of  Guernsey  v. 
Pitkin,  82  Vt.  224, 76  Am.  Dec.  171,  a  require- 
ment  by  the  teacher  of  a  district  school  that 
the  pupils  in  grammar  should  write  Englisb 
compositions  was  held  a  reasonable  one,  and 
expulsion  of  a  pupil  who  refused  to  comply 
with  this  requirement  and  produced  no  request 
from  his  parents  asking  that  he  be  excused 
was  held  to  be  authorized.  In  the  case  of 
Lander  v.  8eaver,  82  Vt.  114,  76  Am.  Dec. 
156,  it  was  held  that  a  schoolmaster  has,  in 
general,  no  right  to  punish  a  pupil  for  mis- 
conduct committed  after  his  dismissal  from 
school  for  the  day  and  return  to  his  home,  yet 
he  may,  on  the  pupil's  return  to  school,  pun- 
ish him  for  any  misbehavior,  though  com- 
mitted out  of  school,  which  has  a  direct  and  im- 
mediate tendency  to  injure  the  school,  and  to 
subvert  the  master's  authority.  In  the  case  of 
King  v.  Jeffenon  City  School  Board,  71  Mo.  628, 
86  Am.  Rep.  499,  the  court  had  under  considera- 
tion the  legality  of  the  suspension  from  the 
public  school  of  a  pupil  who  had  become 
amenable  to  a  rule  which  required  that  "any 
pupil  absent  six  half  days  in  four  consecutive 
weeks  without  satisfactory  excuse  shall  be 
suspended  from  school."  In  the  opinion, 
Napton.  J.,  says:  "It  is  said  that  occasional 
absences  from  school  on  the  pari  of  the  pupil, 
or  truency,  as  it  is  familiarly  termed,  is  of  no 
importance  to  anyone  except  the  pupil,  or  hia 
parents,  and  its  indulgence  is,  therefore,  not 
to  be  attended  with  such  punishment  as  sus- 
pension or  expulsion  from  the  school  entirely; 
that  every  child  has  a  right  to  the  publlo 
school,  and  that  right  cannot  be  taken  away 
by  a  rule  of  the  board;  that  such  rule  is 
subversive  of  the  object  of  our  system  of 
common  schools,  which  was  designed  to 
throw  open  .  .  .  the  doors  of  the  school 
to  all  children  of  the  proper  a^e,  and  give 
them  an  opportunity  of  acquiring  such  ed- 
ucation as  will  fit  them  for  the  after-duties 
of  life.  This  is  true,  but  this  right  of  at- 
tending school  necessarily  requires,  when  the 
school  is  joined,  and  whilst  such  attendance 
continues,  a  submission  to  the  regulations  of  the 
school.  .  .  .  The  pupil,  it  is  urged,  is  at 
liberty  to  be  absent  when  he  pleases,  and  such 
absence  is  a  matter  solely  between  him  and 
his  parents.  .  .  .  Such  absences  when 
without  excuse  are  the  fault  of  the  parents, 
whose  business  it  is  to  see  that  the  attendance 
of  their  child  is  regular,  unless  prevented  by 
causes  which  will,  of  course,  be  an  excuse  un- 
der the  rule  now  in  question." 

It  is  true  that  in  all  of  the  cases  cited  some 
act  was  done  by  the  child  himself,  and  there- 
fore they  are  not  exactly  identical  in  their  facts 
with  the  case  under  consideration.  But  the 
act  of  the  child  was  generally  in  obedience  to 
a  command  of  the  parent,  and  the  exclusion  or 
suspension  of  he  child  from  school  was 
brought  about  by  the  wrongful  conduct  of  the 
parent  in  commanding  the  child  to  do  the  act 
which  was  illegal,  or  directing  the  child  to  re- 
frain from  doing  that  which  was  lawfully  re- 
quired.   So  that  it  may  be  fairly  said  that  in 
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the'cases  cited  the  child  was  deprived  of  the 
benefit  of  the  school  by  the  act  of  the  parent. 
It  will  be  also  gathered  from  these  cases  that 
it  is  not  absolutely  essential  that  there  should 
be  a  rule  which  has  been  in  terms  violated 
either  by  the  child  or  by  the  parent.  If  the 
act  complained  of  is  such  that  in  itself  it 
would  be  subvei'sive  of  the  good  order  and  dis- 
cipline in  the  school,  then  the  mere  failure  of 
the  board  of  education  to  declare  that  unau- 
thorized which  every  intelligent  man  knew 
could  not  be  uutborized  would  not  prevent  the 
school  authorities  from  dealing  with  a  person 
who  was  guilty  of  such  an  act.  If,  however, 
the  act  in  itself  be  harmless,  but  may  be 
harmful  on  account  of  the  peculiar  conditions 
surrounding  the  school  and  its  authorities, 
then  there  should  be  a  prescribed  rule  before 
the  act  could  be  complained  of  as  one  which 
would  forfeit  the  right  to  patronize  the  school. 
It  would  seem  to  require  no  argument  to  sus- 
staln  the  proposition  that  an  act  of  disorder  in 
the  school  room,  calculated  to  bring  into  con- 
tempt the  authority  of  the  school  as  well  as  the 
individual  in  charge  for  the  time  being,  should 
be  met  with  such  punishment  as  would  be  cal- 
culated to  impress  the  pupils  with  the  import- 
ance of  obedience  and  respect  to  constituted  au- 
thority. Children  are  too  much  disposed  natu- 
rallv  to  look  with  conten:pt  upon  authority,  es- 
pecially when  represented  by  a  schoolmaster: 
and  parents  should  be  restrained  from  encour- 
aging this  tendency,  so  dangerous  in  its  nature 
to  private  and  public  welfare.  It  is  admitted 
by  all  that  in  such  a  case  prosecution  under  the 
criminal  laws  of  the  state  would  be  justified 
and  proper.  This  would  satisfy  the  public 
wrong  growing  out  of  the  violation  of  the 
penal  laws,  but  another,  and  it  may  not  be  un- 
wise to  say,  a  greater,  wrong  has  been  done 
than  the  mere  infraction  of  the  criminal  law. 
The  only  adequate  remedy  for  such  a  wrong 
is  one  which  will  cause  the  parents  of  the 
state  to  understand  that  that  which  is  given  to 
them  for  their  benefit  primarily,  and  for  the 
benefit  of  their  children  secondarily,  will  be 
withdrawn  from  them  and  their  children  when- 
ever they  do  an  act  which,  in  its  effect,  will  be 
prejudicial  to  the  system  which  is  maintained 
for  their  benefit.  We  are  aware  that  it  has 
been  held  that  where  a  child  is  excluded  un- 
lawfully from  a  public  school,  he  has,  in  some 
cases,  a  right  of  action  a^rainst  the  public  offi- 
cers, and  that  the  right  of  action  is  not  in  the 
parent.  Donahoe  v.  Richards,  *6S  Me.  876  and 
379,  01  Am.  Dec.  256;  Stephenson  v.  Ball,  14 
Barb.  222.  The  right  to  recover  in  such  ac- 
tion is  limited  to  cases  where  the  public  offi- 
cials acted  wantonly  or  maliciously.  McCor- 
mick  V.  Burt,  95  111.  268,  85  Am.  Rep.  168, 
Dritt  V.  Snodgrass,  66  Mo.  286,  27  Am.  Rep. 
848.  In  cases,  however,  where  application 
was  made  for  reinstatement  of  the  child  in  the 
school,  it  will  be  generally  found  that  the  ap 
plication  was  made  in  the  name  and  in  behalf 
of  the  parent  or  guardian.  Rvlison  v.  Post,  79 
m.  567;  State,  Bowe,  v.  Fond  du  Lae  Bd  of 
Education,  68  Wis.  234;  Bolmam  v.  School 
Dist.  No.  5  Trustees,  77  Mich.  605,  6  L.  R.  A 
584;  Binde  v.  Klinge,  80  Mo.  App.  285;  Trust- 
ees of  SehooU  V.  People,  Van  Allen,  87  111.  803, 
29  Am.  Rep.  55.  That  the  child  should  have  a 
right  of  action  for  being  maliciously  and  wan- 
41  L.R.  A. 


tonly  deprived  of  an  education  after  the  parent 
has  entered  him  in  the  school  is  not  in  conflict 
with  the  principle  which  we  contend  for  in 
this  case.  If  the  child  is  wantonly  and  mali- 
ciously excluded  from  the  school,  his  right  of 
action  is  entirly  consistent  with  the  right  which 
exists  in  the  parent  to  compel  his  reinstate- 
ment. That  the  child  is  damaged,  there  can 
be  no  question.  His  parent  is  under  a  duty  to 
educate  him.  His  parent  has  lawfully  placed 
him  at  the  place  provided  by  law  for  this  edu- 
cation. The  parent,  therefore,  and  no  one  but 
the  parent,  will  be  considered  by  the  law  when 
the  question  of  entering  the  school,  and  bein^ 
kept  therein,  is  under  consideration.  The 
state  will  not  allow  anyone  except  the  parent 
to  decide  the  question  as  to  whether  the  child 
shall  be  educated.  If  the  parent  decides  that 
the  child  shall  be  educated,  and  the  school  au- 
thorities refuse  to  admit,  or  wrongfully  exclude 
him  from  the  benefits  of  the  system  provided, 
the  courts  will  entertain  an  application  to  com- 
pel admission  or  reinstatement  from  no  one 
except  the  parent  or  guardian,  or  some  other 
person  occupying  a  like  relation  to  the  child. 
While  it  is  the  act  of  the  parent  or  guardian 
which  places  the  child  in  the  school,  and  puts 
him  in  a  position  where  he  can  obtain  the  ben- 
efits of  the  system,  this  does  not  prevent  a 
duty  from  arising  on  the  part  of  the  school  au- 
thorities towards  the  child  to  abstain  from  un- 
lawful conduct  which  would  deprive  the  child 
of  the  benefit  which  the  act  of  the  parent 
has  secured  to  it.  The  momwt  the  child  is 
placed  in  the  school,  this  duty  arises.  A 
breach  of  this  duty  will  be  a  tort  for  which 
the  child  can  recover  in  a  proper  action  against, 
the  person  wantonly  and  malidouslv  depriv- 
ing him  of  the  benefits  which  he  would  receive 
from  the  school.  Civil  Code,  3807.  The  au- 
thorities of  the  public  schools  under  the  law 
owe  a  duty  to  the  public  to  admit  and  keep 
within  the  schools  all  children  who  come 
within  the  lawfully  prescribed  rules,  and 
whose  parents  or  guardians  see  fit  to  enter  them. 
When,  therefore,  such  school  authorities  wil- 
fully, wantonly,  and  maliciously  refuse  to  ad- 
mit such  children,  a  public  wrong  is  com- 
mitted, which  mav  be  remedied,  so  far  as  the 
public  is  concerned,  by  indictment  for  malprac- 
tice, or  other  appropriate  remedy.  Out  of  this 
breach  of  duty  damage  arises  to  the  parent  as 
well  as  to  the  child.  The  parent  therefore 
has  the  right  to  appeal  to  the  courts  to  compel 
the  child  to  be  admitted  or  reinstated,  as  the 
case  may  be,  and  also  to  appeal  to  the  courts 
by  his  action  for  damages  for  the  amount 
which  he  would  be  required  to  expend  in  the 
education  of  this  child.  The  child  would  also 
have  a  right  against  the  individuals  thus  wan- 
tonly and  maliciously  depriving  him  of  the 
benefit  which  is  secured  to  him  by  the  law  in 
the  event  the  parent  sees  proper  to  enter  him 
in  the  school.  Broom,  Com.  Law,  19th  Lon- 
don ed.  pp.  757-759.  When  the  law  requires 
one  to  do  an  act  for  the  benefit  of  another, 
or  to  forbear  the  doing  of  that  which  maj 
injure  another,  though  no  action  be  given 
in  express  terms,  upon  the  accrual  of  dam- 
ages the  party  may  recover.  Civil  Code, 
g  8809.  It  follows,  therefore,  that  when  a  par- 
ent enters  his  child  in  the  public  schools,  the 
law  requires  that  the  authorities  of  the  school 
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shall  do  each  and  every  act  required  by  the 
law  which  will  be  for  the  benefit  of  the  child, 
and  also  that  the  authoriiies  shall  refrain  from 
doing  any  act  which  will  injure  the  child.  If 
the  school  authorities  wantonly  and  mali- 
ciously refuse  to  discharge  the  duty  thus  im- 
posed upon  them,  the  child  will  have  a  right 
of  action  against  the  individuals  who  commit 
the  wrongful  act.  Our  conclusion  is  that  the 
board  of  education,  either  in  the  absence  of  a 
rule  or  in  furtherance  of  a  prescribed  rule,  had 
the  right  to  exclude  from  the  schools  under  its 
conirol  any  child  whose  parent,  in  the  school 
room,  or  its  vicinity,  in  the  presence  of  such 
child  and  other  pupils,  conducted  himself  or 
herself  in  such  manner  that  their  acts  were 
•  calculated  to  produce  disorder  in  the  school, 
and  break  down  and  destroy  its  discipline. 
Under  the  facts  set  up  in  the  answer  of  the 
board  of  education  in  this  case,  it  was 
not  only  authorized,  but  it  was  its  duty, 
to  suspend  the  children  of  the  defendants  in 
error  from  the  school.  The  trial  judge  erred 
in  granting  the  mandamus  and  reinstating  the 
children. 

Cases  and  authorities  which,  though  not  in 
all  respects  pertinent  to  the  matter  dealt  with 
in  the  above  opinion,  relate  to  questions  arising 
out  of  "school  laws:"  Learock  v.  Putnam, 
111  Mass.  499;  Roe  v.  Deming,  21  Ohio  St. 
666;  Anderson  v.  State,  3  Head,  455;  Fertieh 
V.  Mickener,  111  Ind.  472,  00  Am.  Rep.  709;' 
State,  Clark,  v.  Os^^orne,  24  Mo.  App.  809; 
Cincinnati  Bd.  of  Edu,  v.  Minor,  23  Ohio  St. 
211, 18  Am.  Rep.  238;  Davis  v.  Boston,  188 
Mass.  108;  Churchill  v.  Fewkes,  18  111.  App. 
620;  Burdick  v.  Babcock,  31  Iowa,  562;  King 
V.  Jefferson  City  School  Board,  71  Mo.  628,  86 
Am.  Rep.  499;  SeweU  v.  Defiance  Union 
School  Bd.  ^  Edu.  29  Ohio  St  89;  Peck  v. 
Smith,  41  Conn.  442;  Board  of  Education  v. 
Belston,  82  III.  App.  800;  Mack  v.  Kelsej/,  61 
Vt.  899;  Perkins  v.  Independent  School  Dist. 
Bd.  of  Directors,  56  Iowa,  476;  Patterson  v. 
J^utter,  78  Me.  509,  57  Am.  Rep.  818:  State  v. 
Mizner,  45  Iowa,  248, 24  Am.  Rep.  769;  Stevens 
V.  Fassett,  27  Me.  266;  Heritage  v.  Dodge,  64 
N.  H.  297;  Deskins  v.  Gose,  85  Mo.  485,  55 
Am.  Rep.  387:  Mutton  v.  State,  28  Tex.  App. 
386,  59  Am.  Rep.  776;  Balding  v.  State  (Tex. 
App.)  4  8.  W.  579;  Com,  v.  Seed,  5  Clark  (Pa.) 


78;  DantnlioffeT  v.  StaU,  69  Ind.  295,  85  Am. 
Rep.  216;  Vanvaeior  v.  State,  113  Ind.  276;  2 
Kent,  Com.  p.  203;  Mtyrrow  v.  Wood,  35  Wis. 
59,  17  Am.  Rep.  471;  Reeve,  Dom.  Rel.  4th 
ed.  pp.  357,  858;  Russell  v.  Lynnlield,  116 
Mass.  866;  Hodgkins  v.  Rockport^  105  Mass. 
476;  Scott  v.  Sc/iool  Dist,  A^o.  Si,  46  Vl.  452; 
Sheeham  v.  Sturges,  58  Conn.  481;  l^hompson  v. 
Beaver,  63  111.  856;  Trustees  of  Schools  v.  Peo- 
ple, Van  Allen,  87  HI.  808,  29  Am.  Rep.  55; 
Mvrphy  v.  Independent  Dist.  Bd.  of  Directors, 
30  Iowa.  429;  Parker  v.  School  Dist,  No.  38,  6 
Lea,  525;  Cooper  v.  MeJunkin,  4  Ind.  290; 
Hathaway  v.  Rice,  19  Vt.  102;  Ward  v.  Flood, 
48  Cal.  86,  17  Am.  Rep.  405;  Huse  v.  Lowell, 
10  Allen,  150;  Kidder  v.  Chellis,  59  N.  H.  473; 
Meicaff  Y.  State,  21  Tex.  App.  174;  Roberson 
V.  Troutt,  17  111.  App.  386;  State,  Bowe,  v. 
Fond  du  Lac  Bd.  of  Edu.  68  Wis.  234.  58 
Am.  Rep.  282;  Abeel  v.  Clark,  84  Cal.  226; 
Com.  V.  Cooke  (Mass.)  7  Am.  L.  Reg.  417; 
Moore  v.  Monroe,  64  Iow»,  367,  52  Am.  Rep. 
444;  Bishop,  Noncont.  L.  §§  593-596;  Weaver 
V.  Devendcnff,  8  Denio.  120:  Reed  v.  Conway, 
20  Mo.  52;  Tifft  v.  Tifft,  4  Denio,  175;  State, 
Sketbley,  v.  School  Dist.  No.  1,  81  Neb.  552; 
Wilkes  V.  Dinsman,  7  How.  89,  12  L.  ed.  618; 
State  V.  Burton,  45  Wis.  155,  85  Am.  Rep. 
706;  Norton  v.  Tinmouth  ScJiOol  Dist.  No.  7, 
87  Vt.  521;  Blanchard  v.  Steams,  5  Met.  339; 
Qriffln  v.  Rising,  11  Met.  889;  Stewart  v. 
Southard,  17  Ohio,  402,  49  Am.  Dec.  468; 
Downer  v.  Lent,  6  Cal.  94,  65  Am.  Dec.  489: 
Hines  v.  Lockport,  50  N.  Y.  236;  Re  Church 
Street,  49  Barb.  455;  Jordan  v.  Hanson,  49  N. 
H.  199,  6  Am.  Rep.  508;  Gregory  v.  Brooks, 
87  Conn.  365;  Wilson  v.  New  York,  1  Denio. 
599,  43  Am.  Dec.  719:  KendaU  v.  Stokes,  8 
How.  87.  11  L.  ed.  506;  RoherU  v.  Boston,  6 
Gush.  198;  People,  Workman,  v.  Detroit  Bd. 
of  Edu.  18  Mich.  400;  AlUn  v.  Blunt,  8  Story, 
742;  Lincoln^.  Hapgood,  11  Mass.  350;  Wheeler 
V.  Patterson,  1  N.  H.  88,  8  Am.  Dec.  41;  Jen- 
kins  V.  Waldron,  11  Johns.  114,  6  Am.  Dec. 
359;  Rail  v.  PotU,  8  Humph.  225;  Capen  v. 
Foster,  12  Pick.  485,  23  Am.  Dec.  632;  Gates 
V.  Neal,  23  Pick,  808. 
Judgment  reversed. 

All  concur  except  Atkinson  and  Little* 
JJ.,  who  dissent. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  SEVENTH  CIRCUIT. 


DENNEHY  &  COMPANY  et  al.,  Appts., 

V. 

John  McNULTA  et  al. 

(86  FecL  Rep.  8225.) 

1.  The  facts  that  a  corporation  as  one 
of  the  contracting  parties  may  consti- 
tute an  m^ust  monopoly*  and  tbat  its  gen- 
eral bustness  la  illegral.  cannot  serve  ipwf ado  to 
create  default  or  liability  on  its  contracts  gener* 
ally;  oor  can  such  facts  bo  inyoked  collaterally 


NoTB.— On  the  question  of  contracts  for  a  monop- 
oly, see  also  Lovejoy  v.  Michels  (Miob.)  13  L.  R. 
A.  770,  and  note. 
41  Ii.R.A. 


to  affect  in  any  manner  its  independent  contract 
obligations  or  rights. 
8.  An  ag^reement  by  a  mannfactoring^ 
corporation  that,  subject  to  conditions 
named  and  for  the  purpose  of  securinnf 
the  continuous  patronage  of  a  pur- 
chaser* the  company  w111«  In  six  months,  pay 
to  the  purchaser  a  certain  amount,  being  a  re- 
bate on  a  purchase  that  day  made,  to  be  valid 
and  payable  only  on  condition  that  the  pur- 
chaser, his  successors  and  assigns,  shall  have 
bought  their  supply  of  such  goods  as  are  pro- 
duced by  the  company  exclusively  from  one  or 
more  dealers  named,— cannot  be  enforced,  even 
in  equity,  without  the  performance  of  the  con- 
dition, unless  waived  or  excused  upon  the  ground 
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that  tbe  oonditlon  is  affixed  as  a  meaas  of  carry. 
tag  out  tbe  illeflral  purposes  of  a  monopoly,  as  tbe 
cooditloD  Is  tbe  sole  conslderatlOD  of  tbe  promise, 
and  if  ilieRal  tbe  promise  falls  witb  it. 
8«  One  who  ▼oluntarily  and  knowliiifly 
deals  with  parttes  combined  to  monop- 
olise trade  and  arbitrarily  control  prices 
cannot  accept  and  retain  tbe  goods  and  bave  a 
right  of  action  against  tbe  seller  for  tbe  money 
paid  or  any  part  of  it,  either  upon  tbe  ground 
that  tbe  combination  was  illegal,  or  that  its 
prices  were  unreasonable,  however  urgent  tbe 
need  of  dealing  with  such  combination  may  bave 
seemed  for  prewrvatlon  of  business  interests,  as 
such  need  cannot  change  the  payment  made 
from  its  voluntary  character. 

(May  2, 1808.) 

APPEAL  by  claimants  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
Noribern  District  of  Illinois  disallowing  their 
claims  against  funds  in  the  hands  of  the  court 
in  the  case  of  Empire  Distilling  Company  v. 
McNulta,     Afflrmed. 

Before  Woods  and  Jenkins,  Circuit  Judges, 
and  Seaman,  District  Judge. 

Statement  by  Seaman,  District  Judge: 
Tbe  appellants  filed  claims  for  allowance 
against  the  funds  in  court  in  the  consolidated 
causes  against  the  Distilling  &  Cattle  Feeding 
Company,  of  which  sufficient  description  ap- 
pears in  the  case  of  Empire  Distilling  Co.  v. 
McNulta  (decided  by  this  court  January  4, 
1897),  46  U.  S.  App.  578.  77  Fed.  Rep.  700, 
and  23  C.  C.  A.  415. 

(1)  The  claims  of  Dennehy  &  Co.  were  pre- 
sented by  petition  in  their  name,  and  con- 
sisted of  ninety-one  written  instruments,  called 
rebate  certificates  or  vouchers,  issued  by  the 
Distilling  &  Cattle  Feeding  Company  to 
Charles  Uenneby  &  Co.,  aggregating  the  sum 
of  $5,238.28.  The  instruments  are  of  various 
dates,  numbers,  and  amounts,  and  in  form  as 
follows,  with  appropriate  insertions  in  the 
blank  spaces,  respectively: 


Peoria,  111.. 


-,  189-.    No. 


Subject  to  tbe  conditions  named  herein,  and 
for  tbe  purpose  of  securing  the  continuous  pat- 
ronage of  tbe  within-named  purchaser,  the 
successors  and  assigns  of  the  same,  for  its  pro- 
ducts, the  Distilling  &  Cattle  Feeding 

Co  ,  six  months  from  tbe  date  of  this  purchase 
voucher,  will  pay  to  Charles  Dennehy  &  Co., 

of  Chicago,  purchaser, dollars  ($ ), 

being  a  rebate  of  seven  cents  per  proof  gallon 

on proof  gallons  of  the  Distilling  and 

Cattle- Feeding  Company's  product  purchased 
this  day.  This  voucher  will  be  valid  and  pay- 
able only  upon  condition  that  the  above-named 
purchaser,  the  successors  and  assigns  of  the 
same,  from  the  date  of  this  voucher  to  the 
time  of  its  payment,  .^hall  bave  bought  their 
supply  of  such  kinds  of  goods  as  are  produced 
by  the  Distilling  and  Cattle  Feeding  Com- 
pany, and  all  compounds  i hereof,  exclusively 
of  one  or  more  of  the  dealers  named  on  the 
back  thereof,  until  further  notified,  and  shall 
also  have  subscribed  to  the  certificate  on  the 
back  hereof. 

Distilling  and  Cattle-Feeding  Co., 

By  J.  B.  Greenhut,  President. 

Not  transferable  nor  negotiable. 
41L.R.A. 


When  due,  forward  to  the  Qerman- Amer- 
ican National  Bank  of  Peoria.  111.,  where  tbis- 
voucher  is  payable  without  exchange  or  other 
charge. 

Printed  upon  the  back  is  the  following  in-^ 
dorsement:  *'It  is  hereby  certified  that  ironi 
the  date  of  this  voucher  to  the  maturity  thereof 
the  within-named  purchaser,  and  tbe  suoces* 
sors  and  assigns  of  the  same,  have  purchased 
all  of  their  supply  of  such  kind  of  goods,  and 
their  compounds,  as  are  produced  by  the  Dis- 
tilling and  Cattle-Feeding  Co.,  exclusively 
from  one  or  more  of  the  dealers  named  hereon." 
Appended  thereto  is  a  list  of  sixty -one  dealers 
or  distillers  referred  to,  variously  located 
throughout  the  United  States. 

(2)  The  petition  of  Moses  Salomon  sets  up- 
that  he  is  tbe  assignee  of  sundry  judgments- 
rendered  in  justices'  courts  agamst  tbe  Dis- 
tilling &  Cattle  Feeding  Company,  and  also 
the  holder  of  vouchers  on  which  said  judg- 
ments were  rendered;  but  it  appeared,  and  was 
undisputed,  that  appeals  from  the  judgments 
were  perfected  and  pending,  whereby  the  judg- 
ments became  ineffective;  and  thereupon  the 
petitioner  introduced  forty-seven  certificates 
or  vouchers  issued  to  Stein  Bros.,  of  various 
dates,  numbers,  and  amounts,  aggregating  tbe 
sum  of  $3,604.64,  and  similar  in  form  and 
tenor  to  the  instrument  above  described,  ex- 
cept that  in  a  portion  thereof  the  rebate  waa- 
named  at  '*5  cents  per  proof  gallon,"  instead 
of  7  cents,  as  recited  in  the  sample  form,  and 
the  words,  **Not  transferable  nor  negotiable,'^ 
do  not  appear,  from  the  record,  to  have  been 
printed  or  stamped  thereon. 

It  is  not  claimed  that  tbe  payees  or  holders 
in  either  case  complied  in  any  respect  with 
the  conditions  named  in  the  voucher!  Go  tbe 
contrary,  it  appears,  and  is  conceded,  that 
there  was  neither  compliance  nor  attempt  to 
perform  the  condition.  It  further  appears 
that  no  interest  is  in  fact  asserted  by  either  of 
the  payees  named  in  the  vouchers;  but  that 
(1)  the  Dennehy  &  Co.  vouchers  were  indorsed 
in  blank,  without  recourse,  by  that  corpora- 
tion, delivered  to  the  United  States  Distilling 
Company,  and  were  subsequently  delivered  to 
one  G.  £.  Jones,  for  whose  benefit,  as  finally 
divulged,  the  claim  was  filed  in  the  name  of 
the  original  payees;  and  (2)  that  the  vouchers 
issued  to  Stein  Bros,  were  by  them  indorsed 
payable  to  the  order  of  one  Joseph  Wolf,  with- 
out recourse,  and  bv  tbe  latter  indorsed  in 
blank,  and  delivered  to  the  petitioner,  Salo- 
mon, an  attorney  at  law.  under  an  arrange- 
ment that  Salomon  should  bear  all  expenses, 
and  receive  one  half  of  anv  amount  realized. 

The  hearing  upon  tbe  claims  was  before  a 
special  master,  who  reported  to  the  circuit 
court  "the  testimony  and  evidence,  with  his 
conclusions  thereon."  Aside  from  the  matters 
above  recited,  voluminous  testimony  was  Id- 
troduced  on  behalf  of  the  claimants,  directed 
to  showing  that  the  Distilling  &  Cattle  Feed- 
ing Company,  as  organized  and  conducted, 
was  a  combmation  of  a  large  percentage  of 
tbe  distillers  of  the  country,— asserted  to  be 
85  per  cent  thereof, — constituting  an  illegal 
trust,  monopolizing  and  controlling*  the  pro- 
duct of  the  country  in  that  line  to  the  extent 
of  nearly  90  per  cent;  that  the  system  of  rebate 
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▼oucbers  in  evidence  was  entered  into  and  des- 
igned to  carry  out  and  secure  the  purposes  of 
the  monopoly;  that,  through  this  control  of 
the  maior  share  of  distillery  products,  it  was 
deemed  a  business  necessity  on  the  part  of 
Denneby  &  Co.,  Stein  Bros  ,  and  other  dealers 
throughout  the  country,  to  make  all  their  pur- 
chases in  that  line  from  the  distributors  of  the 
combination;  or,  as  stated  in  the  argument  of 
their  counsel,  it  became  "impracticable  and 
detrimental  to  their  trade  to  buy  liquors  else- 
where," in  the  face  of  the  monopoly;  but  it 
also  appears  that  an  independent  and  acces- 
sible supply  existed  in  fact.  The  conclusions 
of  the  special  master  were  against  the  allow- 
ance of  the  claims  in  both  cases.  Exceptions 
filed  by  each  claimant  were  subsequently 
heard  and  overruled  in  the  circuit  court,  the 
report  of  the  special  master  in  each  case  was 
confirmed,  and  final  decree  entered  accord- 
ingly. The  opinion  thereon,  by  Sbowalter, 
Circuit  Judge,  is  reported  in  77  Fed.  Rep.  265. 

Mr,  Moses  Salomon  for  appellants. 
Mr.  Levy  Mayer  for  appellees. 

Seaman*  District  Judge,  delivered  the 
opinion  of  the  court: 

Passing  technical  objections  to  consider  this 
controversy  upon  the  merits,  it  is  manifest 
that  no  liability  is  chargeable  against  the  Dis- 
tilling &  Cattle  Feeding  Company,  except  up- 
on one  or  the  other  of  the  following  proposi- 
tions: (1)  That  the  conditions  contained  in  the 
vouchers  may  either  be  ignored  or  set  aside 
for  illegality,  and  the  promise  thus  segregated 
may  be  enforced  without  performance  of  the 
conditions;  or  (2)  that  in  the  original  transac- 
tions money  was  paid  to  this  corporation  under 
circumstances  from  which  the  law  raises  an 
implied  promise  of  repayment!  within  the  doc- 
trine of  money  had  and  received,  which  ex  mquo 
ei  bono,  belongs  to  the  party  by  whom  it  was 
so  paid.  Under  either  head,  the  mere  fact  that 
the  corporation,  as  one  of  the  contracting  par- 
ties, may  constitute  an  unjust  monopoly,  and 
that  its  general  business  is  illegal,— a  status 
apparently  held  in  DititiUing  <t  Cattle  Feeding 
Co.  V.  People,  Moloney,  156  111.  448,  cannot 
serve,  tp9o  facto,  to  create  default  or  liability 
on  its  contracts  generally;  nor  can  such  fact 
be  invoked  collaterally  to  affect  in  any  manner 
its  independent  contract  obligations  or  rights. 
National  Distilling  Co.  y.  Cream  City  Import- 
ing Co.  86  Wis.  852,  856. 

1.  Can  a  cause  of  action  be  predicated  upon 
the  written  agreement?  In  substance,  the  in- 
strument promises  that, ''subject  to  the  con- 
ditions named,"  and  "for  the  purpose  of  se- 
curing the  continuous  patronage"  of  the 
purchaser  as  payee  thereof,  the  Distilling  & 
Cattle  Feeding  Company  will,  in  six  months 
after  date,  pay  to  the  purchaser  the  amount 
named,  **  being  a  rebate  of  7  [or  5]  cents  per 
proof  gallon"  on  a  purchase  that  day  made, 
and  to  be  "valid  and  payable  only  on  condi- 
tion "  that  the  purchaser  named,  his  succes- 
sors and  assigns,  from  date  of  the  voucher  to 
the  time  of  payment,  "  shall  have  bought 
their  supply  of  such  goods  as  are  produced" 
by  the  promisor  corporation  "exclusively  from 
one  or  more  of  the  dealers  named  on  the 
back,"  and  "  shall  also  have  subscribed  to  the 
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certificate  on  the  back."  The  terms  are  une- 
quivocal that  the  promise  was  not  to  bind  the 
corporation  unless  the  promisee  performed 
the  acts  slated.  In  other  words,  the  obliga- 
tions of  the  contract  are  dependent  upon  a 
condition  precedent;  and  there  can  be  no  de- 
fault by  the  promisor  without  performance  of 
the  condition,  unless  waived  or  excused  by 
acts  or  conduct  on  the  part  of  the  promisor. 
Under  the  contract  in  question,  compliance 
with  the  conditions  was  neither  obstructed  on 
the  one  side,  nor  attempted  on  the  other,  and  It 
is  manifest  that  no  right  of  action  at  law  has 
accruec|  in  favor  of  the  promisees.  In  view  of 
this  status,  the  appellants  contend  that  the 
claims  are  entitled  to  equitable  consideration, 
because  (1)  they  are  presented  in  the  course  of 
a  proceeding  in  equity;  and  (2)  this  condition 
is  aflQxed  to  the  contract  as  a  means  by  which 
tocarrv  out  the  illegal  purposes  of  a  monopoly 
operating  in  restraint  of  trade,  and  for  that 
reason  a  court  of  equity  should  either  disre- 
gard the  condition  or  strike  it  out.  But  as- 
suming, for  the  argument,  that  both  premises 
are  well  taken,  no  relief  can  then  be  granted 
for  enforcement  of  the  contract,  as  no  consid- 
eration is  left  to  support  the  promise.  The 
condition  is  the  sole  consideration  for  the 
promise,  and,  if  that  is  illegal,  the  promise 
falls  with  it.  Even  if  the  consideration  were 
invalid  only  in  part,  the  same  result  would 
follow,  the  promise  being  indivisible.  Bishop, 
Contr.  §?  74,  487;  8  Am.  &  Eng.  Enc.  Law, 
p.  886;  Greenhood,  Pub.  Pol.  rule  24.  No 
element  of  the  contract  as  actually  made  be- 
tween the  parties  remains  to  be  enforced.  A 
court  of  equity  cannot  make  a  new  contract 
for  them,  nor  can  it  destroy  the  substance  of 
the  one  which  they  have  entered  into,  and  at 
the  same  time  preserve  the  contract  obliga- 
tion. Recovery  upon  the  vouchers  in  ques- 
tion, with  the  conditions  unfulfilled,  would 
have  that  effect,  and  it  must  be  denied  in 
equity  as  well  as  in  law.  Klein  v.  New  York 
L.  Ins.  Co.  104  U.  8.  88,  91, 26  L.  ed.  662. 668. 
2.  The  second  and  final  proposition  calls  for 
the  application  of  the  equitable  doctrine  on 
which  assumpsit  may  be  maintained  as  for 
money  had  and  received,  and  the  right  to  this 
remedy  must  be  found  in  the  original  transac- 
tions and  circumstances  under  which  the  pay- 
ments were  made  to  the  Distilling  &  Cattle- 
Feeding  Company.  These  were,  on  their 
face,  simple  contracts  of  bargain  and  sale,  and 
the  only  payments  referred  to  were  made  upon 
distinct  purchases  of  supplies' at  stipulated 
prices.  The  goods  were  legitimate  subjects  of 
trade,  and  there  was  no  illegality  in  the  nature 
of  the  contract  of  purchase.  There  is  no  pre- 
tense that  the  purchaser  was  either  deceived  or 
mistaken.  On  the  contrary,  his  purchase,  so 
far  as  appears,  was  in  exact  compliance  both 
with  his  expectations  and  his  bargain.  It  is 
not  asserted  that  fraud  entered  directly  into 
any  of  these  transactions;  nor  is  there  impeach- 
ment for  any  cause,  except  upon  the  hypothesis 
for  which  the  appellants  con  tend, by  way  of  col- 
lateral attack,  namely:  (1)  That  an  unlawful 
combination  enabled  the  seller  to  control  and 
nrbitrarily  ^x  prices  upon  nine  tenths  of  the 
distillery  products  of  the  country;  (2)  that  the 
exigencies  of  business  on  the  part  of  the  pur- 
chasers constrained  them  to  deal  with  this  com- 
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biDatioD;  (8)  that  the  amount  named  in  the 
vouchers  as  rebate  was  beyond  the  fair  price, 
and  a  distinct  addition  to  the  price  which  was 
imposed  and  withheld  to  secure  continuance  of 
the  trade.  And  upon  the  line  of  testimony  in- 
troduced as  tending  in  some  measure  to  show 
this  state  of  facts  the  appellants  rest  their  right 
to  recover  the  alleged  excess  in  the  prices 
paid,  as  money  paid  under  constraint  or  du- 
ress. Without  considering  whether  the  testi- 
mony referred  to  was  either  admissible  under 
the  issues,  or  of  the  effect  alleged,  and  con- 
ceding, for  the  purposes  of  the  case,  the  truth 
of  each  of  the  above  propositions  of  fact,  there 
can  be  no  recovery  of  the  money  so  paid,for  the 
reason  that  no  actual  duress  is  shown,  and  no 
element  exists  to  make  the  payment  involun- 
tary or  compulsory.  Badick  v.  Hutehins,  95 
U.  8.  210,  213,  24  L.  ed.  409,  410;  Lonergan  v. 
Buford,  148  U.  8.  581,  590,  37  L.  ed.  569,  572; 
6  Am.  &  Eng.  Enc.  Law,  p.  57,  title  Duress, 
and  cases  cited.  In  Radich  v.  Huiehins,  95 
U.  S.  210,  218,  24  L.  ed.  409,410.  it  is  said: 

"  To  constitute  the  coercion  or  duress  which 
will  be  regarded  as  sufficient  to  make  a  pay- 
ment involuntary,  .  .  .  there  must  be  some 
actual  or  threatened  exercise  of  power  pos- 
sessed, or  believed  to  be  possessed,  by  the 
party  exacting  or  receiving  the  payment,  over 
the  person  or  property  of  another,  from  which 
the  latter  has  no  other  means  of  immediate  re- 
lief than  by  making  the  payment.  As  stated 
by  the  court  of  appeals  of  Maryland,  the  doc- 
trine established  by  the  authorities  is  that  *a 
payment  is  not  to  be  regarded  as  compulsory, 
unless  made  to  emancipate  the  person  or  prop- 
erty from  an  actual  and  existing  duress  imposed 
upon  it  by  the  party  to  whom  the  money  is  paid.' 
Baltimore  v.  Lefferman,  4  Gill.  425,  45  Am. 
Dec.  145;  Brumagim  v.  TUlinphast,  18Cal.  265, 
79  Am.  Dec.  176;  Mays  v.  Cincinnati,  1  Ohio 
St.  268." 

In  the  case  at  bar  neither  the  persons  nor 
the  property  of  the  purchasers  were  within 
the  physical  control  of  the  sellers  when  the 


contracts  of  purchase  were  entered  into,  or 
when  the  payments  were  made  thereupon,  and 
in  the  eye  of  the  law  the  transactions  were 
voluntary.  At  the  utmost,  the  circumstances 
here  assumed  show  an  urgent  need  for  the 
goods  to  keep  up  their  stock,  and  continue  in 
trade,  and  to  that  end  a  business  necessity  to 
make  their  purchases  from  the  illegal  combi- 
nation, because  it  so  far  controlled  the  market 
that  they  had  reason  to  fear  disastrous  results 
if  supplies  were  sought  elsewhere.  However 
urgent  this  need  may  have  seemed  for  pres- 
ervation of  business  interests,  it  cannot  operate 
to  change  the  payment  made  upon  such  pur- 
chases from  the  voluntas  character  impressed 
by  the  contract  into  the  involuntary  payment 
which  may  be  reclaimed.  Emery  v.  LotoeU^ 
127  Mass.  138,  140;  Oustin  v.  ViroqiM,  67  Wis. 
814,  320,  and  cases  cited;  6  Am.  &  Eng.  Enc. 
Law,  p.  71.  As  the  purchaser  elected  to  take 
the  goods  upon  the  terms  fixed,  and  with  all 
the  circumstances  in  mind,  his  rights  must  be 
measured  by  the  contract,  and  not  by  the  mo- 
tives which  influenced  either  party  to  enter 
into  it.  If  the  seller  took  advange  of  his  ne- 
cessities, and  made  the  price  excessive,  it 
would  be  subversive  of  the  well-established 
rules  which  govern  contract  rights  to  receive 
testimony  of  such  circumstances,  to  so  modify 
the  terms  agreed  upon,  and  allow  recovery  of 
the  excess  in  price.  In  the  case  of  an  injurious 
combination  of  the  nature  asserted  here,  the 
remedy  is  by  well-recognized  and  direct  pro- 
ceedings; but  one  who  voluntarily  and  know- 
ingly ofeals  with  the  parties  so  combined  can- 
not, on  the  one  hand,  take  the  benefit  of  his 
bargain,  and,  on  the  other,  have  a  right  of  ac- 
tion against  the  seller  for  the  money  paid,  or 
any  part  of  it,  either  upon  the  ground  that  the 
combination  was  illegal,  or  that  its  prices 
were  unreasonable. 

We  are  of  opinion  that  no  foundation  is  es- 
tablished for  either  set  of  claims,  and  the  de- 
cree thereupon  is  affirmed. 


INDIANA  SUPREME  COURf. 


Elizabeth  MOZINGO,  Appi., 
Moses  M.  ROSS  et  al. 


( Ind,. 


.) 


1.  A  partial  payment  by  a  principal 
debtor  will  not  suspend  the  niDDlngr  of  the 
statute  of  limitations  lo  favor  of  bis  surety. 

2.  The  absence  from  the  state  of  a 
principal  debtor  does  not  suspend  the  run- 
ning of  the  statute  of  limitations  tn  favor  of  his 
surety. 

(June  17, 1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Hamilton  County  in 
favor  of  defendant  in  an  action  brought  to 


KoTB.— As  to  the  power  of  a  partner  to  interrupt 
the  statute  of  limitations  after  dissolution,  see 
noU  to  Kerper  v.  Wood  (Ohio)  16  L.  Et.  A.  666. 
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enforce  payment  of  a  promissory  note.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mefsrs.  Fippen  &  Pnrris  for  appellant. 

Messrs,  Fertig^  ft  Alexander  for  appel- 
lees. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  by  appellant  en 
March  2,  1897.  to  recover  a  judgment  on  a 
promissory  note,  and  also  to  set  aside  an  al- 
leged fraudulent  conveyance  of  land  by  the 
appellee  Moses  M.  Ross,  to  his  coappellee 
Martha  Price,  and  to  subject  the  lands  so  con- 
veyed to  the  payment  of  the  judgment  sought 
to  be  recovered  upon  the  note.  The  note  in 
suit  apf)earB  to  have  been  executed  on  Decem- 
ber 20, 1882,  by  one  Francis  M.  Ross,  together 
with  the  appellee  Moses  M.  Ross,  to  appellant, 
for  the  sum  of  $150,  due  in  twelve  months  after 
the  date  thereof.  The  following  partial  pay- 
ments seem  to  have  been  made  on  the  note,  and 
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indorsed  tbereon,  as  shown  by  a  copy  filed  as  an 
exhibit  with  the  complaint,  to  wit:  September 
26,  1888,  $12;  January  6,  1887,  $20,  as  interest; 
December  24,  1887,  $15;  November  27,  1889, 
$57.57;  December  13, 1889,  $20.  Among  other 
defenses  interposed  by  the  appellee  Moses  M. 
Ross,  under  his  separate  answer,  against  a  re- 
covery upon  the  note,  was  the  statute  of  limi- 
tations of  ten  years.  Appellant  replied  to  this 
answer  in  three  paragraphs,  but  subsequently 
dismissed  the  first  and  second.  The  third  par- 
agraph of  the  reply,  in  avoidance  of  the  de- 
fense of  the  statute  of  limitations  setup  by  the 
appellee  Moses  M.  Ross,  averred  that  said  Ross 
had  executed  the  note  in  suit  as  the  surety  for 
one  Francis  M.  Ross,  and  alleged  the  truth  to  be 
that  said  Francis  M.,  the  principal,  had  made 
the  various  partial  payments  on  the  note,  as 
set  out  in  the  exhibit  filed  with  the  complaint, 
and  that  long  before  ten  years  had  elapsed 
after  the  execution  of  the  note,  to  wit,  within 
six  years  after  its  execution,  said  priDcipal, 
Francis  M.,  with  the  knowledge  and  consent 
of  the  defendant  Moses  M.  Ross,  his  surety, 
but  without  the  knowledge  or  consent  of  the 
plaintiff,  removed  from  the  state  of  Indiana, 
and  became  a  nonresident  of  said  state,  and 
has  so  remained  and  continued  to  be  a  nonresi- 
dent up  to  the  present  time;  and.  by  reason  of 
his  being  such  nonresident,  it  is  alleged  that 
the  plaintiff  could  not  proceed  against  him  as 
the  principal  for  a  judgment  on  the  note.  A 
demurrer  was  sustained  to  this  paragraph,  and, 
appellant  refusing  to  further  plead,  judgment 
was  rendered  that  she  take  nothing  by  her  ac- 
tion, and  that  the  defendants  recover  of  her 
their  costs.  The  sustaining  of  the  demurrer  to 
the  third  paragraph  of  reply  is  the  only  error 
assigned.  Appellant  insists  that  the  facts  al- 
leged in  the  reply  were  sufficient  to  avoid  the 
defense  of  the  statute  of  limitations  set  up  in 
the  answer.  The  questions  presented  for  de- 
cision are:  First.  Will  a  partial  payment  of 
a  principal  debtor  suspend  the  running  of  the 
statute  of  limitatioDS  in  favor  of  his  surety? 
Second.  Will  the  absence  of  the  principal 
debtor  from  the  state  suspend  the  statute  in 
favor  of  such  surety?  Passing  the  considera- 
tion of  the  infirmities  that  are  urged  against  the 
pleading  in  controversy,  to  the  effect  that  it 
pleads  evidence  instead  of  facts,  and  that  it  is 
deficient  in  not  setting  out  the  partial  pay- 
TDenls  made,  instead  of  referriag  to  them  only, 
as  shown  by  the  exhibit  filed  with  the  com- 
plaint, we  proceed  to  determine  the  real  ques- 
tions discussed  by  the  counsel  of  both  parties 
to  this  appeal. 

Burns's  Rev.  Stat.  1894,  §  302  (Rev.  Stat. 
1881,  §  301,  Horner's  Rev.  Stat.  1897.  §  301), 
relative  to  the  statute  of  limitation,  provides: 
**No  acknowledgment  or  promise  shall  be  evi- 
dence of  a  new  or  continuing  contract,  where- 
by to  take  the  case  out  of  the  operation  of  the 
provisions  of  this  act,  unless  the  same  be  con- 
tained in  some  writing  signed  by  the  party  to 
be  charged  thereby."  Burns's  Rev.  Stat.  1894, 

t803  (Rev.  Stat.  1881,  ^  302;  Horner's  Rev. 
tat.  1897,  §  302),  provides  that  "the  acknowl- 
edgment or  promise  of  one  joint  contractor  or 
executor  or  administrator  shall  not  render  any 
other  joint  contractor,  executor,  or  adminis- 
trator liable  under  the  provisions  of  this  act." 
The  next  section— 804  (303)— declares  that 
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* 'nothing  contained  in  the  preceding  sections 
shall  take  away  or  lessen  the  effect  of  any  pay- 
ment made  by  any  person,"  etc.  It  is  the  set- 
tled rule  that  an  admission  of  continued  in- 
debtedness may  be  inferred  from  the  fact  of 
part  payment  by  a  debtor.  Such  inference, 
however,  is  not  one  of  law,  but  of  fact.  The 
payment  is  only  prima  facie  evidence  of  the 
acknowledgment  or  admission  of  the  debtor, 
and  is  subject  to  be  rebutted  by  other  evidence 
and  the  circumstances  under  which  it  was 
made.  Carlisle  v.  Morris,  8  Ind.  421;  WilleyY. 
Slate,  Brown,  105  Ind.  453.  The  statute,  as 
we  have  seen,  declares  that  no  acknowledg- 
ment or  promise  shall  be  evidence  of  a  contin- 
uing contract  to  take  the  case  out  of  the  oper- 
ation of  the  statute,  unless  it  be  in  writing 
signed  by  the  party  to  be  charged  thereby.  It 
is  further  provided  that  the  promise  or  ac- 
knowledgment of  a  joint  contractor  shall  not 
have  the  effect  to  render  any  other  joint  con- 
tractor liable.  It  is  expressly  declared,  how- 
ever, that  these  provisions  of  the  law  shall  not 
take  away  or  lessen  the  effect  of  any  payment 
made  by  any  person;  consequently,  they  leave 
the  effect  of  a  partial  payment  untouchedi  The 
rule  applicable  to  a  payment,  in  taking  a  case 
out  of  the  provisions  of  the  statute  of  limita- 
tions, or,  rather,  extending  the  time  during 
which  the  action  may  be  commenced,  does  not 
depend  on  any  provisions  of  the  statute  of  lim- 
itations, but  is  the  result  of  judicial  decisions, 
and  the  reason  of  the  rule  depends  wholly 
upon  such  decisions.  The  reason  upon  which 
the  rule  is  said  to  rest  is  that  a  partial  pay- 
ment, voluntarily  made  by  a  debtor,  upon  a 
claim  or  debt,  is  in  the  nature  of  an  acknowl- 
edgment or  admission  by  him  of  his  liability 
for  the  whole  demand;  and  from  the  fact  that 
he  made  the  payment  a  new  promise  on  his 
part  to  pay  the  remainder  of  the  debt  may  loe 
implied,  and,  under  this  legal  inference,  such 
new  promise  arises  at  the  time  the  partial  pay- 
ment is  made.  The  origin  of  the  rule  is  fully 
considered  and  set  forth  in  Van  Keuren  v. 
Parmelee,  2  N.  Y.  523,  51  Am.  Dec.  322.  It 
must  be  evident,  we  think,  that,  to  bring  the 
case  within  the  reason  of  the  rule,  the  pay- 
ment should  be  made  by  the  party  to  be  charged 
with  its  effect,  or  by  his  agent  duly  authorized 
to  so  charge  him.  A  partial  payment  being 
treated  by  the  law  as  nothing  more  than  prima 
facie  evidence  of  an  admission  or  acknowledg- 
ment that  the  debt  is  due,  it  would  seem  in  rea- 
son, that  it  could  and  should  only  affect  the 
party  that  makes  it,  unless  he  has  authority  to 
speak  for  others  as  well  as  himself.  This  doctrine 
finds  support  in  the  wellatfirraed  rule  that  the 
acknowledgment  of  a  debt  made  by  one  part- 
ner after  the  dissolution  of  a  partnership  is  not 
sufficient  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations  as  to  the  other 
partners.  Tandes  v.  Lefavour,  2  Blackf.  371; 
Kirk  V.  Hiatt,  2  Ind.  322.  In  the  case  of  Bot- 
tles V.  Miller,  112  Ind.  584,  it  is  held  that  a 
payment  upon  a  promissory  note  by  one  joint 
and  several  maker  will  not  defeat  the  operation 
of  the  statute  of  limitations  as  to  any  other 
maker,  nor  deprive  the  latter  of  his  right  to 
avail  himself  of  the  statute  as  a  defense.  While 
the  question  in  that  case  does  not  appear  to 
have  been  fully  considered,  the  decision  thereof 
seemingly  being  controlled  by  the  construction 
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whicli  the  learned  judge,  speaking  for  the 
court,  placed  upon  the  statute  of  limitations, 
we  are,  however,  satisfied,  in  view  of  the  au- 
thorities, that  the  conclusion  reached  by  the 
court  upon  the  question  in  that  appeal  was  cor- 
rect. 

The  statute,  as  heretofore  said,  in  effect  de- 
claring that  the  acknowledgment  or  promise 
of  one  joint  contractor  will  not  take  the  case 
out  of  its  operation  as  to  any  other  joint  con- 
tractor, no  sufficient  reason  can  be  given,  nor 
would  any  seem  to  exist,  that  would  make  a 
partial  payment  more  potent  in  its  effect  than 
an  express  acknowledgment  or  promise  by  a 
debtor.  Especially  ought  this  to  be  true  in 
view  of  the  fact  that  such  payment  is  treated 
by  the  law  as  evidence  only  of  a  new  promise 
to  pay  the  remainder  of  the  debt.  We  are  of 
the  opinion,  and  so  hold,  that  the  correct  and 
better  rule  is  that  a  partial  payment  can  serve 
only  to  suspend  the  running  of  the  statute  of 
limitations  as  against  the  party  making  the 
payment,  by  himself  or  duly  authorized  agent; 
and  the  fact  that  the  one  making  the  payment 
is  the  principal  debtor  does  not  alter  nor 
change  the  rule  as  to  other  debtors  who  exe- 
cuted the  note  or  obligation  as  his  sureties  We 
are  aware  that  there  are  decisions  of  the  higher 


courts  of  sister  states  which  hold  that  the  pay- 
ment by  one  or  more  parties  jointly  and  sever- 
ally liable  upon  a  note  or  other  obligatioD, 
made  before  the  limitation  attaches,  will  sus- 
pend the  running  of  the  statute  in  favor  of  the 
others;  but  the  great  trend  of  the  decisions  of 
courts  of  other  states  sustains  the  coDclusion 
we  have  reached,  among  which  are  the  follow- 
ing: Van  Keuren  v.  Parmerlee,  2  N.  Y.  528,  51 
Am.  Dec.  822;  Shoemaker  v.  Benediei,  11  N.  Y. 
176,  62  Am.  Dec.  95;  WineheU  v.  Hicks^S  N.  Y. 
558;  McLaren  v.  McMartin,  86N.Y.  88;  Harper 
V.  FairUy,  53  N.  Y.  442;  Graham  v.  Selover,  59 
Barb.  818;  Voorhief^a  Succession,  21  La.  Ann. 
65»;  Hunter  v,  Robertson,  30  Ga.  479;  Smith  v. 
Goon,  22  La.  Ann.  445;  Marienthal  v.  Mosler, 
16  Ohio  8t.  566;  Hance  v.  Hair,  25  Ohio  8l 
849;  Steele  v.  Souder,  20  Kan.  89;  Datfis  v. 
Clark,  58  Kan.  454. 

The  absence  from  the  state  of  the  principal 
debtor  in  this  case  did  not  suspend  the  run- 
ning of  the  statute  in  favor  of  the  appellee,  his 
surety.  Bottles  v.  Miller,  112  Ind.  584;  Iktme 
V.  Clark,  58  Kan.  454;  2  Wood,  Limitation  of 
Actions,  §  246. 

It  follows  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  reply,  and  thejv^- 
ment  ts  therefore  affirmed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  ^Pi?^, 

T. 

WHITLOW,  Admr.,  etc.,  of  T.  P.  Whitlow, 
Deceased. 

( Ky ) 

The  effeet  of  contributory  neg^li^ence 

to  defeat  or  limit  a  rlsrbt  of  action  for  an  injury 
received  in  another  state  is  to  be  determined  by 
the  law  of  the  place  of  the  injury,  and  not  by  the 
law  of  the  forum. 

(December  10,  1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Warren  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  W.  Bruce  and  William 
Lindsay,  with  Mr.  J.  A,  Mitchell,  for  ap- 
pellant: 

In  matters  ex  contractu  the  lex  loci  contractus, 
or  the  place  where  the  contract  was  made,  gov- 
erns the  construction  and  validity  of  the  con- 
tract, and  the  lex  fori,  or  the  place  where  the 
contract  is  sought  to  be  enforced,  governs  the 
remedy  and   all   matters    pertaining  thereto. 

Story,  Coofl.  Laws,  §  571;  Whart.  Confl. 
Laws,  §^  747-749;  3  Am.  &  Eng.  Enc.  Law, 
pp.  575  et  seq. ;  Scudder  v.  Union  Nat,  Bank, 
91  U.  S.  406,  23  L.  ed.  245. 


On  principle  there  is  no  reason  why  the 
doctrine  of  the  lex  fori  should  not  be  applied 
to  actions  ex  delicto  as  well  as  to  actions  ex 
contractu. 

Nonce  v.  Richmond  db  D.  R.  Co.  33  Fed. 
Rep.  434;  Eerrick  v.  Minneapolis  db  St.  L.  E. 
Co.  31  Minn.  11,  47  Am.  Rep.  771;  NoHhern 
P.  B.  Co.  V.  Babcock,  154  U.  S.  190,  38  L.  ed. 
958. 

The  right  to  plead  and  rely  upon  a  counter- 
claim or  setoff  is  governed  by  the  Ux  fori. 

8  Am.  &  Eng.  Enc.  Law,  p.  579;  Davis  v. 
Morton,  5  Bush,  161,  96  Am.  Dec.  845. 

Contributory  negligence  is  purely  a  matter 
of  defense  in  the  nature  of  a  plea  of  confession 
and  avoidance,  and  must  be  affirmatively 
pleaded. 

Depp  V.  Louisville  <fc  N.  R.  Co.  12  Ky.  L. 
Rep.  866;  Otten  dt  McKinney  v.  LouisciUe  dk 
N.  R.  Go.  10  Ky.  L.  Rep.  56;  Fazre  v.  Louis- 
ville dt  N.  R.  Co.  91  Ky.  541. 

The  doctrine  of  comparative  negligence  pre- 
vailing in  the  state  of  Tennessee  is  not  a 
creature  of  statute,  but  is  the  common  law  as 
expounded  by  the  courts  of  that  state,  and  is 
chiefly  distinguished  from  the  common-law 
rule  of  this  state  in  that  in  the  former  state 
contributory  negligence  of  the  plaintiff  can 
only  be  taken  in  mitigation  of  damages, 
whereas  in  Kentucky  the  plaintiff's  contrib- 
utory negligence  is  a  complete  defense  to  the 
action  and  bars  the  right  of  recovery  for  any 
sum  without  regard  to  quantum  of  negligence 
of  the  respective  parties  to  the  action. 

The  plea  of  limitation  pertains  to  the  remedy. 


Note.— On  the  question  whether  the  law  of  the.  tributorynegliHrence,  there  does  not  seem  to  be  any 
forum  or  that  of  the  place  Id  which  the  injury  oc.   authority  except  what  is  referred  to  in  the  above 
cured  is  to  ro  vera  in  respect  to  the  defense  of  con- 1  case. 
41  L.  R.  A. 
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4iDd  must  be  governed  by  the  lex  fori,  except 
only  in  those  cases  where  the  time  within  which 
the  action  must  be  brought  forms  apart  of  the 
statute  giving  the  right  of  action. 

Munos  V.  Southern  P.  Go,  2  U.  8.  App.  222, 
61  Fed.  Rep.  188;  Theroux  v.  Northern  P,  R, 
(Jo.  27  U.  S.  App.  608,  64  Fed.  Rep.  84, 12  C. 
O.  A.  62. 

The  defensive  plea  of  contributory  negli- 
^nce  is  no  part  or  element  of  the  right  of 
action,  but  pertains  exclusively  to  the  remedy, 
and  must  be  governed  by  the  law  of  the  Ken- 
tucky forum. 

To  establish  a  contrary  doctrine  would  re- 
sult in  a  discrimination  against  a  citizen  of 
this  state  in  the  bestowal  of  a  favor  upon  citi- 
zens of  other  states,  thereby  violating  the 
spirit,  if  not  the  letter,  of  that  consitutional 
provision  which  declares  that  "no  state  shall 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

Story,  Confl.  Laws,  g  57;  Williaim'v,  Haines, 
27  Iowa,  261,  1  Am.  Rep.  268;  Johnson  v. 
Chicago  <£  N.  W.  R.  Co.  91  Iowa,  248;  3  Am. 
•&  Ens:.  £nc.  Law,  p.  679;  Bank  of  Galliopolis 
V.  Trimble,  6  B.  Mon.  601;  Davis  v.  Morton,  6 
Bush,  161,  96  Am.  Dec.  346;  Parsons,  Notes& 
Bills,  p.  375;  2  Kent,  Com.  p.  462. 

The  supreme  court  of  Tennessee  in  the  case 
of  East  Tennessee,  F.  <t-  G.  R.  Co.  v.  Hull,  88 
Tenn.  83,  decided  October  18,  1889,  a  few 
weeks  before  the  action  at  bar  arose,  expressly 
and  emphatically  held  that  the  doctrine  of 
"comparative  negligence"  has  never  prevailed 
in  that  state. 

Messrs.  B.  T.  Procter,  Edward  W. 
Hines*  and  W,  &•  Pryor  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

While  T.  P.  Whitlow  was  in  the  service  of 
the  appellant  as  brakeman  on  one  of  its  trains 
he  is  alleged  to  have  been  killed  by  gross  and 
wilful  negligence  of  the  servants  and  em- 
ployees of  the  appellant  in  charge  of  the  train. 
At  the  time  of  his  death  he  was  a  resident  of 
this  state,  and  his  father  qualified  as  his  per- 
sonal representative  in  the  Warren  county 
court  That  the  personal  representative  bad 
the  right  to  maintain  the  action,  if  the  liability 
exited  under  the  laws  of  Tennessee,  cannot  be 
questioned.  Bruce  v.  Cincinnati  R.  Co.  83 
Ky.  174;  Wintuska  v.  Louisville  dk  N.  R.  Co. 
14  Ky.  L.  Rep.  679.  He  seeks  to  recover  by 
virtue  of  the  statute  of  Tennessee  authorizing 
&  recovery  when  death  results  from  the  wrong- 
ful act,  fault,  or  commission  of  another,  and 
the  law  as  settled  in  that  state  in  the  adminis- 
tration of  the  statute.  It  is  a  well  settled 
principle  in  all  civilized  countries,  so  far  as  we 
are  aware,  that  in  matters  ex  contractu  the  lee 
loci  contractus  governa  the  construction  and  the 
validity  of  the  contract,  and  that  the  lex  fori 
governs  the  remedy.  This  principle  is  so 
familiar  it  would  be  waste  of  time  to  cite  ele- 
mentary authorities  or  adjudged  cases  in  sup- 
port of  it.  As  an  amplification  of  the  doctrine, 
it  may  not  be  inappropriate  to  quote  from 
Seudder  v.  Union  Nat.  Bank,  91  U.  8.  406,  23 
L.  ed.  245;  wherein  it  is  said:  "Matters  bear- 
ing upon  the  execution,  the  interpretation,  and 
the  validity  of  a  contract  are  deiermined  by  the 
law  of  the  place  where  the  contract  is  made. 
41  L.  R  A, 


Matters  connected  with  its  performance  are 
regulated  by  the  law  prevailing  at  the  place  of 
performance.  Matters  respectmg  the  remedy, 
such  as  the  bringing  of  suits,  admissibility  of 
evidence,  statutes  of  limitation,  depend  upon 
the  law  of  the  place  where  the  suit  is  brought. 
A  careful  examination  of  the  well  considered 
decisions  of  this  country  and  of  England  will 
sustain  these  positions."  We  can  see  no 
reason  why  the  doctrine  as  established  as  to 
actions  e(t  contractu  may  not  be  applied  to  ac- 
tions ex  delicto.  There  seem  to  be  but  few 
decisions  on  the  question.  In  the  case  of 
Nonce  v.  Richmond  4b  D.  R.  Co.  83  Fed.  Rep. 
431,  it  was  held  that  there  is  no  distinction  on 
the  subject  between  actions  ex  contractu  and 
ex  delicto.  Herrick  v.  Min  neapolis  cfc  St.  L.  R.  Co. 
81  Minn.  11,  47  Am.  Rep.  771.  was  an  action 
ex  delicto,  and  the  court  held  that  the  law  of 
the  place  where  the  right  was  acquired  or  the 
liability  incurred  governs  as  to  the  right  of 
action,  while  all  that  pertains  merely  to  the 
remedy  is  controlled  by  the  law  of  the  state 
where  the  action  is  brought,  thus  recognizing 
the  principle  as  the  same  where  the  right  of 
action  is  ex  contractu  or  ex  delicto.  The  ques- 
tion presented  to  the  court  is  whether  the  Ken- 
tucky or  Tennessee  law  as  to  contributory  neg- 
ligence applies.  Under  the  Tennessee  law,  if 
the  intestate  was  himself  guilty  of  negligence 
that  contributed  to  his  injury  and  death,  yet  if 
the  defendant  was  guilty  of  negligence  which 
was  the  direct  and  proximate  cause  of  the  in- 
testate's injuries  and  death,  then  the  plaintiff 
is  entitled  to  recover,  but  the  damages  recov- 
erable should  be  reduced  or  mitigated  by  reason 
of  the  intestate's  contributory  negligence. 
Under  our  law,  if  the  intestaie  was  guilty  of 
such  contributory  negligence  except  for  which 
his  injuries  and  death  would  not  have  occurred 
then  there  can  be  no  recovery.  Contributory 
negligence,  under  our  rule,  is  never  applied  to 
the  mitigation  of  damages.  The  question  is 
whether  the  contributory  neglect  relates  to  the 
right  or  to  the  remedy.  The  right  (o  plead  a 
counterclaim  or  a  set-off  relates  to  the  rem- 
edy. In  Davis  v.  Morton,  5  Bush,  160,  96 
Am.  Dec.  346,  it  was  held  that  the  defendant 
was  allowed  to  plead  a  set-off  to  a  note,although 
not  allowed  by  the  laws  of  Tennessee,  where 
the  note  was  executed.  Under  our  system  of 
pleading,  counterclaims  in  certain  cases  are 
allowed.  A  counterclaim,  under  our  system 
of  pleading,  is  a  cause  of  action  against  the 
plaintiff,  or  against  him  and  another,  which 
arises  out  of  the  contract  or  transaction  stated 
in  the  petition.  A  set-off  is  a  cause  of  action 
upon  a  contract,  judgment,  or  award  in  favor 
of  the  defendant  against  plaintiff,  or  against 
him  and  another,  and  it  cannot  be  pleaded  ex- 
cept in  an  action  upon  a  contract,  judgment, 
or  award.  The  defendant  who  pleads  a  count- 
erclaim admits  the  contract  or  transaction, 
and  seeks  a  recovery  on  his  counterclaim 
growing  out  of  it.  The  defendant  who 
pleads  a  set-off  admits  his  liability  on  the 
cause  of  action  stated  in  the  petition,  but  claims 
he  is  entitled  to  a  credit  by  way  of  setoff. 
The  plea  of  the  statute  of  limitations  generally  ' 
relates  to  the  remedy.  In  pleading  the  statute 
of  limitations,  the  defendant  admits  that  the 
cause  of  action  or  liability  existed,  but  says  that 
the  plaintiff  has  slept  too  long  on  his  rights,  and 
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his  right  to  recover  is  barred.  This  is  a  de- 
fense which  arises  after  the  liability  is  incurred. 
The  existence  of  the  right  to  plead  a  counter- 
claim, a  set-off,  or  the  statute  of  limitations 
does  not  show  that  the  cause  of  action  did  not 
exist,  but.  on  the  contrary,  admits  its  ex- 
istence. When  we  say  that  a  counterclaim  or 
a  set-off  is  a  matter  relating  to  the  remedy,  we 
mean  that  if  they  exist  they  may  be  relied 
upon  as  a  defense  to  the  action.  Suppose,  how- 
ever, that,  under  the  Ux  loci  eontraetuM,  they 
did  not  exist,  we  could  not  say  that,  had  the 
transaction  occurred  in  the  state,  the  liability 
therefor  would  have  existed.  Therefore  they 
are  available  as  defenses  in  this  state.  To  do 
this  would  be  to  utterly  disregard  the  lex  lod.  It 
would  be  creating  a  liability  or  cause  of  action 
when  none  existed  in  the  place  where  the  trans- 
action or  contract  took  place.  To  make  our 
meaning  clear,  suppose  that  the  set-off  pleaded 
was  a  note  which  was  void  under  the  laws  of 
the  place  where  executed,  or  for  some  cause 
did  not  impose  any  liability  on  the  plaintiff;  the 
court  would  not  adjudge  that  it  was  binding 
on  the  payor  because  it  would  have  been  so 
had  it  been  executed  in  this  state. 

From  all  the  facts  attending  the  injury,  it 
must  be  determined  whether  the  defendant 
has  incurred  a  liability  for  damages  and  the 
extent  of  it.  The  law  of  Tennessee  must  gov- 
ern in  fixing  the  liability  and  the  quantum  of 
recovery.  It  would  be  strange  to  apply  the 
law  of  Tennessee  in  determining  the  question 
of  liability,  and  take  the  law  of  the  forum  to 
fix  the  measure  of  recovery.  It  would  be 
stranger  still  for  the  court  to  bold  that  the  law 
of  Tennessee  should  govern  in  fixing  the  lia- 
bility; then  apply  the  law  of  Kentucky,  which 
would  prevent  a  recovery,  although  a  recovery 
is  authorized  by  the  law  of  Tennessee.  It 
would  be  in  one  breath  declaring  the  Tennessee 
law  should  determine  the  liability,  and  in  the 
next  instant  adjudging  that  Kentucky  law 
shall  determine  the  liabiliiy  and  defeat  a  re- 
covery. •Suppose  that,  under  the  laws  of  this 
state,  contributory  negligence  was  not  avail- 
able in  an  action  for  the  negligent  killing  of  a 
human  being,  but  in  Tennessee  it  was.  Could 
it  be  said,  in  an  action  brought  in  this  juris- 
diction for  the  negligent  killing  in  Tennessee, 
that  the  law  in  that  state  allowing  such  a  plea 
was  not  available  as  a  defense  because  it  re- 
lated, not  to  the  right  of  action,  but  to  the 
remedy?  It  could  not  be  said  it  pertained  to 
the  remedy.  It  would  be  a  fact  tbat  would  in 
part  determine  the  question  of  liability  or  of  the 
right  of  action.  The  conduct  of  the  intestate 
is  part  of  the  facts  from  which  the  liability  of 
the  defendant  is  fixed,  and  measures  the  relief 
to  which  the  personal  representative  is  en- 
titled. Bruce  v.  Cincinnati  R.  Co.  was  an  ac- 
tion under  the  Tennessee  statute.  The  court 
said:  "We  are  of  the  opinion  the  action  can  be 
maintained  and  recovery  bad  in  this  state  in 
the  same  manner,  for  the  same  cause,  and  to 
the  same  extent  as  if  the  action  had  been 
brought  and  prosecuted  in  the  state  of  Tennes- 
see, where  the  cause  of  action  arose.''  If  con 
tributory  negligence  is  available  to  defeat  a  re- 
covery in  this  case,  then  the  plaintiff  cannot 
recover  in  the  same  manner  and  to  the  same 
extent  as  if  the  action  had  been  brought  in 
Tennessee.  Louisville  A  N,  R.  Co.  v.  Qraham, 
41  L.  R.  A. 


98  Ky.  688.  was  an  action  under  the  statute  of 
Alabama  for  negligent  killing.  The  court  held 
that  the  measure  of  damages,  as  determined  by 
the  decisions  of  the  Alabama  supreme  courts 
should  be  applied  in  the  case.  The  case  of 
Johnson  v.  Chicago  d  N,  W.  R.  Co.  »1  Iowa, 
248,  is  cited  by  counsel  for  appellant  to  sus- 
tain his  contention  that  the  Kentucky  law  of 
contributory  negligence  should  prevail.  The 
injury  in  that  case  occurred  in  Illinois,  and 
the  action  was  brought  in  Iowa.  The  doc- 
trine of  comparative  negligence  prevailed  in 
Illinois,  and  the  Iowa  court  refused  to  follow 
the  rule.  The  court  disposed  of  the  question 
in  a  few  lines  as  to  whether  the  doctrine  of 
comparative  negligence  which  had  been  estab- 
lished by  the  decisions  of  the  courts  of  Illinois 
should  prevail  in  that  case.  Kinne,  J.,  took 
no  part  in  the  decision.  Robinson,  J.,  ex- 
pressed no  opinion  on  the  question,  bnt  said 
that  it  was  not  necessarily  involved  in  a  deter- 
mination of  the  case.  Knight  v.  West  Jermy  R. 
Co.  108  Pa.  250,  56  Am.  Rep.  200,  and  Her- 
rick  V.  Minneapolis  &  St.  L.  R.  Co,  31  Minn. 
11.  47  Am.  Rep.  771.  are  cited  by  the  court  to 
sustain  its  conclusion.  In  neither  of  these 
cases  cited  was  the  same  question  involved 
which  the  Iowa  court  adjudged,  nor  was  there 
a  similar  question  involved  in  them.  The 
question  in  Knight  v.  West  Jersey  R.  Co.  pre- 
sents the  right  to  maintain  an  action  against  a 
foreign  corporation  to  recover  damages  in  an 
action  ex  delicto  for  negligence  causing  the 
death  in  another  state.  The  court  held  that 
such  an  action  could  be  maintained.  The 
Pennsylvania  court  recognized  (be  correctness 
of  the  doctrine  of  Herrick  y,^ Minneapolis  dt  St, 
//.  R.  Co.\  and  the  court  in  the  latter  case  said: 
"Whenever,  by  either  common  law  or  statute, 
a  right  of  action  has  become  fixed  and  a  legal 
liability  incurred,  that  liability,  if  the  action 
be  transitory,  may  be  enforced,  and  the  right 
of  action  pursued,  in  the  courts  of  anv  state 
which  can  obtain  jurisdiction  of  the  defend- 
ant, provided  it  is  not  against  the  public  policy 
of  the  laws  of  the  state  where  it  is  sought  to 
be  enforced.  .  .  .  The  statute  of  another 
state  has,  of  course,  no  extraterritorial  force, 
but  rights  acquired  under  it  will  always,  in 
comity,  be  enforced,  if  not  atrainst  the  public 
policy  of  the  laws  of  the  former.  In  such 
cases  the  law  of  the  place  where  the  right  was 
acquired,  or  the  liability  was  incurred,  will 
govern  as  to  the  right  of  action;  while  all  that 
pertains  merely  to  the  remedy  will  be  coo- 
trolled  bv  the  law  of  the  state  where  the  action 
is  broueht.  And  we  think  the  principle  is  the 
same,  whether  the  right  of  action  be  ex  con- 
tractu or  ex  delicto.*'  Of  course,  there  is  no- 
question  of  public  policy  involved  in  the  case, 
because  we  have  a  statute  of  the  same  general 
import  of  the  statute  of  Tennessee.  Dennick  v. 
Central  R  Co.  103  U  8.  11,  26  L.  ed.  430,  was 
an  action  for  injuries  resulting  in  death,  and 
the  court  held  it  was  transitory.  The  court 
said:  "It  is  difficult  to  understand  how  the 
nature  of  the  remedy,  or  the  jurisdiction  of 
the  courts  to  enforce  it,  is  in  any  manner  de- 
pendent on  the  question  whether  it  is  a  statu- 
tory right  or  a  common-law  right.  Wherever,, 
by  either  the  common  law  or  the  statute  law  of 
a  state,  a  right  of  action  has  become  fixed,  and 
a  legal  liability  incurred,  that  liability  may  be 
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enforced,  and  the  right  of  action  pursued,  in 
any  court  which  has  jurisdiction  of  such  mat- 
ters  and  can  ohtain  jurisdiction  of  the  par- 
ties." At  the  time  the  injury  was  inflicted  the 
right  of  action  became  fixed,  and  a  legal  liabil- 
ity was  incurred.  The  liability  which  the 
plaintiff  seeks  to  enforce  was  incurred  by  virtue 


of  the  law  of  Tennessee.    The  law  of  contrib- 
utory negligence,  as  adjudged  in  this  state, 
cannot  be  applied  so  as  to  alter  or  affect  the 
right  of  action  which  arose  in  Tennessee. 
For  these  reasons  the  judgment  is  affirmed,    i 

Rehearing  denied  May  10,  1898. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


SHEPARD    &   MORSE    LUMBER   COM- 
PANY 
v, 
Albert  R.  ELDRIDGE. 


(. 


.Mass.. 


.) 


1.  VegUgence  of  the  holder  of  an  anin- 
dorsed  check  payable  to  his  own  order.  In 
intrusting:  It  to  a  clerk  who,  he  might  have  known 
by  the  exercise  of  due  care,  was  disbonest,  and 
who  put  it  in  circulation  by  forging  an  indorse- 
ment thereon,  does  not  deprive  the  holder  of  his 
remedy  against  the  drawer. 

2.  The  ffect  that  checks  are  taken  'in 
absolute  eztlnipaishment  of  debts  does 
not  relieve  the  drawer  from  his  legal  obligations 
to  the  payee  as  drawer,  when  the  checks  have 
been  stolen  from  the  payee  and  collected  upon  a 
forged  indorsement. 

8.  A  payee  of  checks  Is  not  chargred 
with  knowledge  that  they  have  been 
stolen  or  embezzled  and  collected  upon 
forged  indorsements  by  his  clerk,  either  because 
the  clerk  had  that  knowledge,  or  because  the 
means  of  such  knowledge  were  In  books  of  ac- 
count from  which  the  discovery  would  have  been 
made  if  monthly  trial  balances  had  been  made 
by  an  honest  clerk. 

4«  Notice  of  the  loss  of  a  check  which 
has  been  stolen  and  collected  upon  a 
forged  mdorsement  is  not  required  to  be  given 
by  the  payee  to  the  drawer  and  drawee  or  to  the 
public,  if  he  is  honestly  Ignorant  of  the  facts, 
and  incorrectly,  but  honestly,  assumes  that  the 
check  has  been  collected  m  the  regular  course  of 
business. 

5.  The  receipting^  of  subsequent  bills 
without  mention  of  previous  checks 
does  not  estop  the  payee,  who  took  the  checks  as 
payment,  from  setting  up  the  forgery  of  indorse- 
ments thereon  and  collecting  them,  if  it  was  not 
done  with  the  intent  to  mislead,  or  with  any  ex- 
pectation  or  reason  to  believe  that  the  drawer 
would  in  consequence  thereof  do  or  omit  to  do 
anything  with  reference  to  the  checks. 

6.  A  payee  of  a  check  which  is  stolen 
from  him  and  put  in  circulation  by 
forgery  is  estopped  from  collecting  the 
check,  if,  with  knowledge  of  these  facts,  he  mis- 
leads the  drawer  to  his  prejudice,  and  thereby 
places  him  in  a  worse  position  than  he  otherwise 
would  be  in  with  reference  to  the  assertion  or 
protection  of  his  rights  resulting  from  what  has 
been  done  with  the  check. 

7«  The  situation  of  the  drawer  of  checks 
who  has  paid  them  on  forced  'indorse- 


ments of  the  payee's  name»  and  holds 
them  as  vouchers,  is  changed  to  his  prejudice  so- 
as  to  estop  the  payee  from  collecting  them,  when 
the  latter  has  procured  them  as  paid  checks  with- 
out giving  notice  of  his  intent  to  collect  them, 
though  stating  that  the  indorsements  are  forged, 
—especially  when  in  consequence  of  this  the 
drawer  does  not  give  immediate  notice  to  the- 
drawee  of  the  forgery. 

(June  29, 18fl8.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  to  enforce 
the  drawer's  liability  on  a  check,  which  re- 
sulted in  a  verdict  in  plaintiff's  favor.  Sus- 
tained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  S.  Dabney  and  H.  P.  Harri* 
man,  for  defendant: 

If  the  plaintiff  had  actual  knowledge  in 
February,  1895,  that  the  check  mentioned  in 
the  first'  count  had  been  taken  from  it,  in- 
dorsed and  collected  by  Fowle  without  author- 
ity and  with  this  knowledge  remained  silent 
until  February,  1896,  such  conduct  would 
either  have  amounted  to  an  adoption  or  ratifi- 
cation of  the  indorsement,  or  would  hav& 
estopped  the  plaintiff  from  disputing  the  pay- 
ment made  by  the  Wareham  Bank;  and  the 
same  is  true  if  it  had  actual  knowledge  in 
August,  1895,  of  the  appropriation  by  Fowle 
of  the  check  described  in  the  second  count,  and 
with  that  knowledge  remained  silent  until 
February  10,  1896. 

Poster  V.  Rockwell,  104  Mass.  167;  Leather 
Mfrs,  Bank  v.  Morgan,  117  U  S.  96,  29  L.  ed. 
811;  Metcalfe.  Williams,  144  Mass.  452. 

The  plaintiff  was  the  payee  of  the  checks  of 
which  the  defendant  was  the  maker;  and  these 
checks  came  to  the  possession  of  Fowle,  and 
he  was  thereby  enabled  to  perpetrate  the  fraud, 
which  he  did  perpetrate  if  the  indorsement  and 
collection  of  them  was  unauthorized,  by  the  act 
of  the  plaintiff  in  intrusting  him  with  the  pos- 
session of  the  checks. 

Putnam  v.  Sullivan,  4  Mass.  45.  3  Am.  Dec. 
206;  Wade  v.  Withington,  1  Allen.  561;  Belknap 
V.  National  Bank,  100  Mass.  376,  97  Am.  Dec. 
105. 

The  defendant  had  a  right  to  believe  and 
to  rely  upon  the  belief  that  the  plaintiff's 
business  would  be  conducted  with  ordinary 
prudence  and  under  ordinary  safeguards;  and 
that  if  so  conducted  checks  which  had  duly 
come  to  its  possession  and  had  been  by  it  in- 


NoTB.— For  forged  indorsements  on  checks  or 
drafts,  see  Ghlsm  v.  First  Nat.  Bank  (Tenn.)82L. 
K.  A.  778. 
41  L.  K.  A. 


I  For  the  duty  of  a  depositor  in  respect  to  forged 
checks  charged  to  him  by  a  bank,  see  note  to  First 
I  Nat.  Bank  v.  Allen  (Ala.)  27  L.  R.  A.  426. 
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trusted  to  its  clerks,  could  not  be  lost  or  sfoleo 
from  it  and  the  loss  remain  undiscovered  for 
many  months. 

Leather  Mfr%,  Bank  v.  Morgan,  117  U.  8. 
96,  29  L.  ed.  811. 

The  plaintiff  owed  a  duty  to  one  who  was 
its  regular  customer,  and  was  the  drawer  of 
tbe  checks  of  which  it  was  payee,— one  to 
whom  its  authorized  receipts  had  been  thus 
sent, — to  so  conduct  its  business,  and  to  use 
ordinary  care  in  availing  itself  of  the  means 
and  information  in  its  possession,  to  ascertain 
whether  said  checks  were  duly  collected  for 
its  account,  and  was  bound  to  know  it  at  any 
time  when,  by  the  use  of  ordinary  care,  it  had 
the  means  of  knowledge  in  its  possession. 

Heaven  v.  Pender,  L.  R  11  Q.  B.  Div.  503; 
Ingham  v.  Primr&ae,  7  C.  B.  N.  S.  82. 

If  actual  knowledge  of  the  appropriation  of 
the  checks  would  have  cast  upon  the  plaintiff 
the  obligation  of  promptly  repudiating  the  in- 
dorsements if  unauthorized,  it  is  difficult  to  see 
upon  what  principle  means  of  knowledge  shall 
not  have  the  same  effect.  Means  of  knowl- 
edge where  knowledge  is  material  is  ordinarily 
regarded  by  the  law  as  the  equivalent  of  actual 
knowledge. 

Dana  v.  National  Bank  of  the  Republic^  132 
Mass.  156;  Leather  Mfr%\  BankY,  Morgan,  117 
U:  S.  96,  29  L.  ed.  811;  Coles  v.  Bank  of  Eng- 
land, 10  Ad.  &  £1.  487;  Phosphate  of  Lime  Go, 
V.  Green,  L.  R.  7  C.  P.  43;  Combs  v.  Scott,  12 
Allen,  498;  Murray  y.  C.N,  Nelson  Lumber  Co, 
143  Mass.  250;  Dole  Bros.  Co,  v.  Cosmopolitan 
Preserving  Co.  167  Mass.  481. 

Taken  in  connection  with  the  evidence, 
which  the  court  rejected,  of  the  means  of 
knowledge  all  the  time  in  the  plaintiff's  pos- 
session, and  of  the  warnings  to  its  treasurer, 
the  extent  and  amount  of  Fowle's  takings 
would  be  evidence  from  which  the  plaintiff's 
knowledge  can  be  inferred.. 

Bragg  v.  Bmton  A  W.  R,  Corp,  9  Allen,  54; 
Harrod  v.  McDaniels,  126  Mass.  418. 

I>ela3r  in  giving  notice  to  the  defendant  is  a 
conclusive  adoption  and  ratification,  so  far  as 
he  is  concerned,  of  Fowle's  indorsements  in  the 
name  of  the  plaintiff,  and  constitutes  a  com- 
plete estoppel. 

Charles  River  Nat,  Bank  v.  Davis,  100  Mass. 
413;  Harrod  v.  McDaniels,  126  Mass.  418; 
Traders*  Nat.  Bank  v.  Rogers,  167  Mass.  815, 
36  L  R.  A.  589. 

Where  one  of  two  innocent  parties  is  to  bear 
a  loss  it  must  fall  on  him  who  employed  a  dis- 
honest agent  and  carelessly  furnished  him  with 
the  means  of  committing  the  fraud. 

The  defendant  has  been  deceived  and  de- 
frauded by  an  abuse  of  the  confidence  which 
the  plaintiff  reposed  in  Fowle,  when  it  allowed 
the  check  to  come  into  his  possession  without 
precautioos  to  see  that  it  was  not  diverted  from 
the  plaintiff's  use;  to  see  that  it  was  restored  to 
the  treasurer  for  proper  indorsement;  or  to  see 
that  it  was  duly  deposited  to  the  plaintiff's 
credit,  or  collected  for  the  plaintiff's  benefit. 
It  was  not  delivered  over  to  Fowle  unaccom- 
panied by  any  trust  or  confidence. 

Lickbarrow  v.  Mason,  2  T.  R.  70;  Wade  v. 
Withinqton,  1  Allen,  561 :  McQrath  v.  Clark, 
56  N.  Y.  34. 15  Am.  Rep.  372;  Bridges  v.  Gar- 
rett,  L.  R.  5  C.  P.  451;  Sage  v.  Burton,  84  Hun, 
41  L.  R.  A. 


267;  Kansas  City,  M,  d  B.  R,  Co,  ▼.  Ivy  Lee^f 
Coal  Co,  97  Ala.  705. 

Messrs,  W.  C.  Lorin^  and  CUtpp  A 
Glover  for  plaintiff. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  upon  two  checks  drawn 
by  the  defendant  upon  his  banker,— one  for 
$446.24.  dated  January  25,  1895:  the  other  for 
$561  97,  dated  July  20,  1895.  Both  were  writ- 
ten to  the  plaintiff's  order,  and  were  mailed  by 
the  defendant  to  the  plaintiff,  in  payment  of 
bills  for  goods  bought  by  the  defendant  of  the 
plaintiff.  Each  check  was  duly  received  by 
the  plaintiff,  and  the  bills  for  which  the  checks 
were  sent  in  payment  were  duly  receipted  by 
the  plaintiff,  and  returned  to  the  defemiant. — 
one  on  January  26,  1895,  and  the  other  on 
July  24. 1895.  The  check  of  January  25,  1895, 
was  presented  at  the  bank  on  which  it  was 
drawn  on  January  80, 1895.  It  then  purported 
to  bear  the  indorsement  of  the  plaintiff  and 
other  indorsetnents,  one  of  which  was  that  of 
the  cashier  of  the  Merchants'  National  Bank 
of  New  Bedford,  by  which  it  was  presented; 
and  on  that  day  the  amount  of  the  check  was 
paid  by  the  National  Bank  of  Wareham.  on 
which  it  was  drawn,  to  the  Merchants'  Nat- 
ional Bank  of  New  Bedford,  and  the  same 
amount  was  charged  to  the  defendant's  ac- 
count by  the  National  Bank  of  Wareham. 
This  check  was  returned  to  the  defendant  by 
his  bank  on  June-  25,  1895,  and  remained  in 
his  possession  until  January  30,  1896.  The 
check  of  July  20,  1895,  was  drawn  upon  the 
National  Bank  of  Wareham,  and  was  presented 
to  that  bank  on  July  29,  1895,  purporting  to 
bear  the  plaintiff's  indorsement  and  other  in- 
dorsements, one  of  which  was  that  of  tbe 
cashier  of  the  Merchants'  National  Bank  of 
New  Bedford;  and  on  that  day  the  amount  of 
tbe  check  was  paid  by  the  National  Bank  of 
Wareham  to  the  Merchants'  National  Bank  of 
New  Bedford,  and  was  charged  to  the  defend- 
ant's account  by  the  National  Bank  of  I  Ware- 
ham, and  this  check  was  returned  by  that 
bank  to  the  defendant  on  November  29,  1895, 
and  remained  in  this  possession  until  January 
80,  1896.  The  evidence  tended  to  show  that 
the  iodorsements  purporting  to  be  those  of  the 
plaintiff  upon  these  checks  when  they  were 
paid  by  the  Wareham  National  Bank  were 
forgeries,  made  by  a  clerk  in  tbe  employment 
of  the  plaintiff,  which  clerk  had  feloniously 
converted  the  checks  to  his  own  use,  had  forgecl 
upon  them  the  plaintiff's  indorsements,  and 
had  deposited  the  checks  with  the  forged  in- 
dorsements to  his  own  credit  in  the  Old  Colony 
Trust  Company,  by  which  they  were  collected 
of  the  Wareham  'National  Bank  through  the 
Merchants'  National  Bank  of  New  Bedford. 
It  appeared  that  the  plaintiff,  on  January  29, 
1896,  was  informed  of  these  forgeries,  and  of 
the  misappropriation  by  its  clerk  of  these 
checks.  Thereupon  tbe  plaintiff  sent  one 
Gray  to  tbe  defendant  to  procure  the  checks, 
and  tbe  defendant  handed  them  to  Gray  on 
January  80,  1896.  under  circumstances  which 
the  defendant  offered  to  show,  but  evidence 
of  which  was  excluded.  On  the  same  day  or 
the  next  day,  the  plaintiff  notified  tbe  incfors- 
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€18  of  the  checks  that  the  plaintiff's  indoree- 
meDts  upon  them  were  forgeries.  The  plain- 
tiff ^ave  no  such  notice  to  the  National  Bank 
of  Wareham,  and  no  other  notice  except  the 
oral  statements  of  Gray  made  in  obtaining?  the 
checks  from  the  defendant  on  January  80, 1896, 
was  given  by  the  plaintiff  to  the  defendant 
until  February  10,  1896,  when  the  plaintiff 
wrote  to  the  defendant  a  letter  which  stated 
that  the  checks  bore  forged  indorsements  of 
the  plaintiff.  On  February  12,  1896,  the 
plaintiff  indorsed  the  checks  upon  allonges, 
and  forwarded  them  to  Its  bankers  for  collection 
from  the  Wareham  National  Bank.  Payment 
was  refused  by  that  bank,  and  the  checks  were 
protested  by  a  notary  public  for  nonpayment 
on  February  14, 1896,  after  which  his  suit  was 
brought  upon  them  by  the  plaintiff,  the  payee, 
■against  the  defendant,  the  drawer  of  the  checks. 
The  National  Bank  of  Wareham  is  solvent. 
The  case  was  tried  by  a  judge  of  the  superior 
oourt  without  a  jury,  and,  after  a  finding  for 
the  plaintiff,  the  defendant's  exceptions  are 
before  us  for  consideration.  It  appears  from 
the  bill  of  exceptions  that  at  the  trial  much 
evidence  was  admitted  de  bene  which  was  after- 
wards stricken  out  at  the  plaintiff's  request, 
and  also  that  much  evidence  offered  by  the 
defendant  was  excluded.  Two  findings  of 
specific  facts  were  made  in  connection  with 
the  refusal  of  the  court  to  give  rulings  asked 
by  the  defendant  at  the  close  of  the  evidence. 
The  questions  for  decision  will  be  better  un- 
derstood after  a  statement  of  the  facts  which 
the  evidence  introduced  or  offered  tended  to 
prove  in  addition  to  those  already  recited. 

The  plaintiff  is  a  dealer  in  lumber,  with  its 
place  of  business  in  Boston.  The  defendant 
is  a  dealer  in  lumber,  with  his  place  of  busi- 
ness in  Bourne.  The  defendant  bad  been  deal- 
ing with  the  plaintiff  for  some  ten  years,  buy- 
ing lumber  of  the  plaintiff  once  in  three  or 
four  months.  When  he  bought  lumber,  the 
plaintiff  sent  him  a  bill,  and  he  usually  paid  it 
by  mailing  back  the  bill  with  a  check  for  the 
amount.  A  receipted  bill  was  then  returned 
to  him,  in  which  payment  was  usually  acknowl- 
edged for  the  plaintiff  by  Harry  M.  Fowle. 
who  had  authority  so  to  do.  and  who  was  the 
clerk  who  forged  the  plaintiff's  indorsements 
upon  the  checks  in  suit,  and  converted  them 
to  his  own  use.  Fowle  entered  the  plaintiff's 
employment  In  January,  1889,  at  the  age  of 
seventeen  or  eighteen  in  answer  to  an  adver- 
tisement, and  was  set  to  do  otflce  boy's  work. 
In  1893,  when  twenty-one  years  old,  he  be- 
came the  ledger  clerk,  and  so  continued  until 
his  arrest,  in  January,  1896.  There  were  ten 
or  more  persons  in  the  plaintiff's  office,  includ- 
ing its  president,  treasurer,  and  directors.  Its 
treasurer  was  H.  B.  Shepard,  and  its  cashier 
was  H.  S.  Shepard,  who  took  care  of  the 
money,  kept  the  cash  accounts,  and  made  en 
tries  on  the  cash  books.  Fowle's  duties  were 
to  receive  and  open  letters,  look  over  checks, 
statements,  and  settlements  of  accounts  as  they 
came  in,  and  see  that  they  were  proper  and  in 
accordance  with  the  ledger,  to  receipt  and  re- 
turn to  customers  their  paid  bills,  to  post  the 
ledger,  and  to  take  off  trial  balances.  Ac- 
coiTnts  of  the  plaintiff's  business  were  kept  in 
ledgers,  cash  book,  bill  books,  journals,  and 
'Check  books,  and  a  trial  balance  which  was 
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taken  by  Fowle  each  month  of  the  business  of 
the  last  preceding  month.  The  treasurer  had 
his  desk  in  the  office,  and  at  his  pleasure  had 
access  to  all  the  books,  and  he  occasionally  ex- 
amined the  books  and  the  trial  balances.  The 
letters  received  were  often  opened  by  Fowle, 
and,  when  not  opened  by  him,  those  which 
contained  checks  in  payment  for  merchandise 
were  placed  with  the  bills  upon  his  desk,  for 
him  to  examine  the  bills  and  the  ledger  with 
the  checks,  and  see  if  the  proper  settlement 
had  been  made,  and  to  receipt  the  bills,  and  re- 
turn them  receipted  to  the  customers.  It  was 
Fowle's  duty  after  the  examination  to  pass  the 
checks  to  the  cashier,  and  at  the  close  of  the 
day  to  give  him  a  list  of  the  payments;  and 
this  course  of  business  was  known  to  the  treas- 
urer, and  was  pursued  with  the  authority  and 
assent  of  the  plaintiff. 

The  checks  sued  upon,  with  the  accompany- 
ing bills,  were  received  by  mail  at  the  office, 
each  within  a  day  or  two  after  its  date,  and,  in 
the  usual  course  of  business,  were  placed  upon 
Fowle's  desk,  and  intrusted  to  him  for  the  usual 
examinations,  and  to  be  thereafter  handed  to 
the  cashier  as  usual.  A  receipted  bill  for  the 
payment  by  each  of  these  checks  was  sent  to 
the  defendant,  the  acknowledgment  of  pay- 
ment being  stamped  upon  the  bill  with  a  stamp 
furnished  for  that  purpose  by  the  plaintiff,  and 
which  Fowle  had  authority  to  use  in  receipting 
bills.  The  plaintiff's  name,  as  it  appears  in 
the  forged  indorsements,  was  stamped  upon 
the  backs  of  the  checks  with  a  stamp  which 
the  plaintiff  provided  t^  be  used  in  making  in- 
dorsements, and  which  was  kept  with  other 
stamps  in  the  office  in  the  cashier's  desk.  The 
words,  *'H.  B.  Shepard,  Treas.,"  following  the 
plaintiff's  name  in  the  indorsements,  were  writ- 
ten by  Fowle.  He  also  sometimes  stamped 
the  checks  which  were  to  be  deposited  by  the 
plaintiff  with  a  stamp  provided  by  the  plaintiff, 
and  to  which  Fowle  had  access,  and  which 
stamped  on  them  the  words,  "For  deposit  only, 
to  the  credit  of  the  Shepard  &  Morse  Lumber 
Company."  After  the  receipt  by  the  plaintiff 
of  the  check  of  January  25,  1895,  and  the  re- 
turn to  the  defendant  of  the  receipted  bill  ac- 
knowledeing  payment,  and  before  the  giving 
of  the  check  of  July  20,  1895,  the  defendant 
bought  of  the  plaintiff  two  other  invoices  of 
lumber,  and  paid  for  them  in  the  same  way, 
with  his  checks  mailed  to  the  plaintiff  with  the 
bills  which  had  been  sent  out  by  the  plaintiff; 
and  neither  of  these  bills  contained  any  refer- 
ence to  any  other  unpaid  bill,  and  he  received 
in  due  course  receipts  acknowledging  the  pay- 
ment of  both  of  the  intervening  bills.  The 
two  bills  for  which  the  checks  sued  upon  were 
given  appeared  by  the  plaintiff's  ledger  to  have 
been  paid,  and  in  each  instance  the  amount  of 
the  check  was  credited  to  the  defendant  in  the 
ledger  account  in  Fowle's  handwriting,  with  a 
reference  in  each  instance  to  a  page  which 
should  have  been  a  page  of  the  cash  book,  but 
the  cash  book  had  no  corresponding;  item.  An 
examination  of  the  books  after  the  credit  of 
the  check  of  January  25,  1895,  to  the  defend- 
ant's account  in  the  ledger,  would  have  shown 
that  no  such  payment  appeared  upon  the  cash 
book.  The  trial  balance  made  by  Fowle  at  the 
end  of  January,  1895,  was  forced  by  him  by 
omitting  from  the  entry  of  sundries  credited 
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to  merchandise  on  January  81.  a  sum  equal  to 
the  amount  of  the  check.  If  this  trial  balance 
had  been  made  up  by  an  honest  clerk,  the  loss 
of  the  check  of  January  25. 1895.  would  have 
been  discovered;  and  in  like  manner,  if  the 
plaintiff's  trial  balance  for  July,  1895,  had  been 
made  up  by  an  honest  clerk,  the  loss  of  the 
check  of  July  20,  1895,  would  have  been  dis- 
covered in  August,  1895.  Fowle  had  been  de- 
fraudinfi^  the  plaintiff  for  two  or  three  years 
before  January,  1896,  by  taking  checks  sent  in 
by  its  customers  in  payment,  falsely  indorsing 
them  as  he  indorsed  the  checks  in  suit,  collect- 
ing them  for  his  own  benefit,  and  concealing 
these  frauds  by  crediting  the  checks  upon  the 
ledger  to  the  persons  who  sent  them  in  pay- 
ment, deducting  the  amounts  from  the  monthly 
credits  to  merchandise,  and  forcing  the  trial 
balances,  so  thai,  if  the  monthly  trial  balances 
made  before  January,  1895,  had  been  made  by 
an  honest  clerk,  the  stealings  of  Fowle  would 
have  been  discovered  before  that  time.  Dur- 
ing the  same  period  he  bad  defrauded  the 
plaintiffs  in  other  ways.  The  whole  amount 
which  be  had  taken  from  the  plaintiff,  by  mis- 
appropriating about  one  hundred  checks  of 
customers,  was  more  than  $40,000.  He  kept 
a  complete  list  of  all  the  checks  and  money 
which  he  had  faken.  From  some  time  in  1893 
he  had  a  deposit  with  the  Old  Colony  Trust 
Company,  and  he  deposited  to  his  credit  in  that 
account  the  checks  in  suit,  and  also  most  of 
.the  other  checks  belonging  to  the  plaintiff,  and 
payable  to  its  order,  on  which  he  forged  its  in- 
dorsement, and  which^he  converted  to  his  own 
use  in  a  similar  way.  'He  also  deposited  to  his 
own  credit,  in  the  same  account,  from  time  to 
time,  other  funds;  and  from  time  to  time  he 
drew  checks  upon  the  Old  Colony  Trust  Com- 
pany against  this  account.  Through  February 
and  March  and  August  and  September,  1895, 
he  had  money  to  his  credit  on  deposit  in  the 
Old  Colony  Trust  Company,  and  also  in  Janu- 
ary, 1896. 

In  December,  1895,  and  two  or  three  times 
before  that,  the  plaintiff's  treasurer  had  its  at- 
tention called  to  the  fact  that  Fowle  was  spend- 
ing more  than  his  salary;  and.  in  consequence, 
the  treasurer,  in  December,  1895,  looked  over 
the  journal  and  the  ledger  to  some  extent,  but 
he  made  no  other  examination  of  the  books, 
and  had  no  one  else  make  any  examination.  On 
January  27,  1896,  the  plaintiff's  treasurer  was 
told  by  one  of  the  plaintiff's  clerks  that  Fowle 
had  deposited  to  his  own  credit  in  the  Old 
Colonv  Trust  Company  checks  payable  to  the 
plaintiff's  order.  The  treasurer  thereupon  as- 
certained from  the  trust  company  that  Fowle 
had  deposited  with  it  such  checks,  and  re- 
quested the  trust  company  to  have  the  banks 
upon  which  the  checks  were  drawn  return  to 
them,  so  that  he  could  see  the  indorsements. 
He  then  consulted  an  attorney.  ^  Fowle  owed 
the  plaintiff  a  bill  for  lumber;  and  on  January 
28,  1896,  the  plaintiff,  through  its  treasurer, 
took  from  Fowle  a  check  for  il93.20.  upon  the 
Old  Colony  Trust  Company,  in  payment  of  the 
luml)er  bill,  which  was  for  lumber  used  in 
building  a  house  of  Fowle,  in  Clifton.  This 
check  was  paid  by  the  trust  company  on  Jan- 
uary 29,  1896.  On  that  day,  Fowle  was  ar- 
rested at  the  instance  of  the  plaintiff;  and  upon 
that  day  he  gave  to  the  plaintiff's  treasurer  a 
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complete  list  of  all  the  plaintiff's  checks  which 
he  had  misappropriated  by  forgery,  including 
the  checks  now  in  suit  On  the  same  day,  the 
plaintiff  brought  suit  against  Fowle  in  an  action 
of  tort  or  contract,  in  which  the  damages  were 
laid  at  $10,000;  and,  on  the  writ,  real  estate 
belonging  to  Fowle  was  attached.  The  decla- 
ration was  for  money  obtained  by  false  pre- 
tenses, or  wrongfully  taken  or  embezzled,  but 
did  not  include  the  checks  now  in  suit.  A 
judgment  for  the  plaintiff  had  been  entered  in 
the  suit,  upon  which  execution  has  issued. 
Before  Fowle's  arrest,  and  after  the  plaintiiTa 
treasurer  knew  that  checks  payable  to  the 
plaintiff's  order  had  been  deposited  by  Fowle 
to  his  own  credit  in  the  Old  Colony  Trust  Com- 
pany, another  check  drawn  for  $140  by  Fowle 
upon  that  company  was,  on  January  29, 1896, 
with  the  consent  of  the  plaintiff,  paid  by  the 
Old  Colony  Trust  Company,  and  charged 
against  Fowle's  deposit.  On  the  same  day, 
after  obtaining  from  Fowle  the  full  list  of  mis- 
appropriated checks,  including  the  checks  in 
suit,  the  plaintiff  sent  one  Gray  to  the  defend- 
ant to  obtain  the  checks  in  suit.  Gray  got  them 
and  brought  them  to  the  plaintiff's  treasurer, 
on  January  80  or  81.  To  obtain  the  checks. 
Gray  told  the  defendant  that  the  plaintiff 
wanted  the  two  checks  to  see  whether  the  in- 
dorsements were  forgeries.  The  defendant,, 
after  finding  the  checks  among  the  vouchers 
returned  from  his  bank,  said  he  did  not  think 
they  were  forgeries,  that  the  signatures  looked 
like  Mr.  Shepard's;  and  the  defendant  got  oat 
some  letters  with  Mr.  Shepard's  signature,  and 
compared  them,  and  thought  the  indorsements 
were  not  forgeries,  and  so  stated.  Gray  asked 
to  have  the  checks,  telling  the  defendant  that 
the  purpose  for  which  he  wanted  them  was  for 
a  prosecution  for  forgery,  and  that,  if  they 
turned  out  to  be  forged,  no  harm  should  come 
to  the  defendant  in  letting  them  go  out  of  his 
possession.  On  the  faith  of  these  assurances, 
and  on  the  further  statement  of  Gray  that  the 
ohecks  should  be  returned  to  the  defendant 
when  the  prosecution  for  forgery  should  be  fin- 
ished, and  on  the  faith  of  a  written  receipt,  the 
defendant  allowed  Gray  to  take  the  checks. 
The  receipt  was  of  the  following  tenor: 

Bourne,  Mass.,  Jan.  30.  1896. 

Received  of  A.  R.  Eldridge  paid  checks,  no 
number,  dated  Jan.  25th  and  July  20,  1895, 
amounting  to  $446  24  and  $561.97,  respective- 
ly.    To  be  returned  when  the  case  is  finished. 

Shepard  &  Morse  L.  Co.,  per  Geo.  F.  Gray." 

When  the  plaintiff's  treasurer,  on  January  30 
or  31,  got  these  checks  from  Gray,  he  imoiedi- 
ately  saw  that  the  indorsements  of  his  signa- 
ture thereon  were  forgeries;  and  he  immedi- 
ately gave  notice  to  all  the  indorsers  except 
Fowle  that  those  indorsements  were  forgeries, 
but  be  gave  no  notice  at  that  time  to  the  Na- 
tional Bank  of  Wareham.  and  he  gave  no  no- 
tice to  the  defendant  until  February  10,  1896, 
when  he  sent  a  letter  of  the  following  tenor: 

Boston,  February  10,  1896. 
Mr.  A.  R.  Eldridge,  Bourne,  Mass. — 
Dear  Sir:    The  Shepard  &  Morse  Lumber 
Company  desires  to  acknowledge  the  receipt 
from  your  concern  of  the  following  cbeckis^ 


i8oa 


Shepard  &  M.  Lumber  Ck>.  v.  Eldridob. 


•drawn  by  you  on  the  National  Bank  of  Ware- 
bam.  Mass. .  payable  to  the  order  of  the  Shep- 
ard &  Morse  Lumber  Company,  and  all  bear- 
ing forged  indorsements  'Shepard  &  Morse 
Lumber  Co.,  H.  B.  Shepard,  Treas.':  Date 
Jan.  25,  1^95,  amount  $446.24;  date  July  20, 
1895,  amount  $561.97. 

Shepard  &  Morse  Lumber  Co., 

by  H.  B.  Shepard,  Treas. 

The  first  notice  of  the  forgeries  which  Is 
ahown  to  have  been  given  to  the  Wareham 
National  Bank  is  that  which  was  contained  in 
the  plaintiff's  indorsements  upon  the  allonges, 
stating  that  the  checks  were  for  the  first  time 
indorsed  by  the  Shepard  &  Morse  Lumber 
Company  by  those  indorsements,  dated  Feb- 
ruary 12,  1896,  and  that  no  prior  indorsements 
were  recognized,  which  alloDges  annexed  to 
the  checks  were  presented  to  the  Wareham 
Bank  on  February  14,  1896,  when  payment  of 
the  checks  was  demanded  and  refused.  Be- 
sides his  pay  from  the  plaintiff.'which  was  $20 
a  week,  and  his  deposit  in  the  Old  Colony 
Trust  Company.  Fowle  had  other  property. 
Soon  after  be  became  the  ledger  clerk,  he  told 
the  plaintiff's  treasurer  that  he  had  inherited 
considerable  propertj^  from  his  father,  who 
had  been  a  partner  in  Fowle,  Torrey  &  Co. , 
carpet  dealers  in  Boston,  and  that  he  was  not 
obliged  to  work.  In  December,  1895.  the 
treasurer,  after  hearing  that  Fowle  was  spend- 
ing more  than  his  salary,  inquired  of  a  gen- 
tleman who  miffht  be  supposed  to  know 
how  much  Fowle  had  inherited  from  his 
father.  The  reply  was  that  Fowle  did  inherit, 
but  that  the  gentleman  did  not  know  how 
much;  that  he  judged  from  his  style  of  living 
that  he  had  inherited  considerable  property, 
but  did  not  know  or  have  any  means  of  know- 
ing how  much;  and  (he  treasurer  made  no  fur- 
ther inquirer-  On  February  10, 1896,  Fowle  was 
absolutely  insolvent,  and  has  been  so  ever  since. 

The  evidence  offered  by  the  defendant  to 
prove  many  of  the  facts  above  recited  was 
excluded  at  the  trial,  and.  at  the  close  of  the 
evidence,  so  much  of  it  as  had  been  admitted 
debene,  and  tended  to  prove  lavish  expenditure 
on  the  part  of  Fowle.  and  to  show  the  extent 
of  the  plaintiff's  losses  by  Fowle's  depredations, 
was  stricken  out.  The  defendant's  requests 
for  rulings,  however,  were  framed  as  if  all  the 
evidence  were  in;  and,  in  refusing  them,  the 
Judge  made  two  special  findings  of  fact,  which 
were,  in  substance,  that  the  defendant's  position 
had  not  been  changed  to  his  prejudice  after 
the  misappropriation  of  the  checks  by  Fowle, 
and  that  Fowle  was  not  permitted  by  the  plain- 
tiff's negligence  to  obtain  payment  of  either 
•eheck.  The  requests  for  rulings  were,  in  sub- 
stance, that  the  plaintiff  could  not  maintain 
the  action;  that  the  plaintiff's  neglect,  after  the 
discovery  of  the  forgery  of  the  indorsements, 
to  ^ve  notice  of  the  same  to  the  defendant 
until  February  10,  was  an  unreasonable  delay, 
which  of  itself  discharged  the  defendant;  that 
it  was  an  unreasonable  delay,  which  discharged 
the  defendant  if  his  position  had  in  the  mean- 
time been  changed  to  his  prejudice;  that  the 
assurances  given  by  the  plaintiff  through  Gray 
on  January  80,  1896,  to  induce  the  defendant 
to  give  up  the  checks  then  in  his  possession, 
and  the  receipt  then  given  by  Gray,  are  an 
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adoption  and  ratification  of  the  indorsements 
and  of  the  payment  of  the  checks  thereon,  so 
that  the  defendant  cannot  be  held  liable  on  the 
checks;  also,  that  those  assurances  and  the  re- 
ceipt estop  the  plaintiff  from  maintaining  the 
action  if  the  defendant's  position  was  changed 
to  his  prejudice  by  giving  up  the  checks;  and 
that  his  position  was  so  changed.  There  were 
also  requests  with  reference  to  the  trial  bal- 
ances for  February  and  July,  1896,  to  the 
effect  that  if  the  examination  of  the  books  for 
making  up  the  trial  balances  would  have  dis- 
closed to  an  honest  clerk  the  loss  of  the  checks, 
and  brought  to  the  plaintiff's  knowledge  facts 
which,  by  the  exercise  of  due  care  and  dili- 
gence, would  have  disclosed  the  forgeries,  the 
plaintiff  cannot  escape  the  knowledge  to  be 
thereby  imputed  to  it,  because  the  examina- 
tions and  trial  balances  were  made  by  Fowle; 
that  the  plkintiff  must  be  deemed  to  have  had 
knowledge  of  the  first  forgery  in  February, 
1895,  and  of  the  second  in  August.  1895,  and 
cannot  recover,  because  it  did  not  give  notice 
of  the  forgeries  to  the  defendant  at  those  times, 
and  because  of  unreasonable  delay  after  those 
dates  in  giving  notice  to  the  deiendant.  and 
because  of  the  delay  since  those  dates,  if  the 
defendant's  position  has  been  changed  to  his 
prejudice.  There  were  also  requests  to  the 
effect  that  if  Fowle  was  permitted,  bv  the  neg- 
ligence of  the  plaintiff,' to  get  possession  of  the 
cl^ecks,  and  to  obtain  payment  on  them,  the 
plaintiff  could  not  recover,  and  that  if,  in 
the  month  after  each  check  was  given,  the 
plaintiff  had  means  of  knowledge  that  the 
check  had  been  taken  from  it,  and  collected 
by  Fowle,  and  remained  ignorant  of  those  facts 
by  reason  of  its  want  of  ordinary  care,  the 
plaintiff  could  not  recover  on  the  check,  and 
that  in  those  circumstances  it  could  not  recover 
on  the  check  if  in  the  meantime  the  defedd- 
ant's  position  had  been  altered  to  his  prejudice. 
There  was  also  a  request  to  the  effect  that  if 
the  plaintiff  knew  that  the  defendant  was  its 
regular  customer,  and  that  he  had  been  buy- 
ing lumber  of  it  for  years,  paying  for  it  with 
his  checks  sent  to  the  plaintiff  by  mail,  and 
that  Fowle,  on  the  receipt  of  such  checks,  was 
in  the  habit  of  receipting  the  bills,  and  return- 
ing them  to  the  defendant  as  paid,  and  that  he 
was  authorized  so  to  do:  and  if  the  plaintiff 
knew  or  bad  reason  to  believe  that  the  defend- 
ant relied  upon  the  return  of  the  ■  receipts  as 
evidence  that  his  checks  had  been  duly  re- 
ceived by  the  plaintiff,  and  had  been  duly 
honored,  and  had  been  collected  by  it, — it  was 
the  plaintiff's  duty  to  take  reasonable  care  of 
such  checks,  and  to  use  ordinary  care  in 
availing  itself  of  the  means  of  information  in 
its  possession  to  ascertain  whether  such  checks 
were  duly  collected  for  its  account,  and  it  was 
bound  to  the  defendant  to  know  at  any  time 
when,  by  the  use  of  ordinary  care,  it  had  the 
means  of  knowledge  in  its  possession,  that  it 
had  lost .  without  receiving  payment,  any  check 
so  received  from  the  defendant,  and  at  once 
to  inform  the  defendant  thereof,  and  that  a 
failure  so  to  inform  itself  and  to  notify  the  de- 
fendant would  discharge  him.  There  were 
further  requests,  to  the  effect  that  the  plain- 
tiff's action  in  asking  for  and  taking  from 
Fowle  the  check  given  by  him  to  the  plaintiff 
on  February  28,  1896,  after  the  plaintiff  knew 
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that  Fowle  bad  deposited  to  hU  own  credit 
checks  payable  to  the  piaintiff,  was  a  ratifica^ 
tioD  by  it  of  Fowle's  appropriation  to  his  own 
use  of  the  checks,  and  that  the  plaintiff's  action 
in  requesting  the  Old  Colony  Trust  Company 
to  pay  checks  of  Fowle's  after  the  plaintiff  had 
such  knowledge  was  such  a  ratification. 

One  question  for  decision  is  whether  the 
plaintiff  can  recover  if,  by  its  own  negligence 
in  the  conduct  of  its  business,  Fowle  was  in 
its  employ,  and  intrusted  with  the  possession 
of  the  checks,  when  ordinary  care  would  have 
shown  the  plaintiff  that  Fowle  was  dishonest, 
and  had  alrea^iy  stolen  from  it,  and  collected, 
by  forging  the  plaintiff's  indorsement,  many 
checks  previously  sent  to  it  by  its  customers. 
The  findins:  of  fact  that  Fowle  was  not  per- 
mitted by  the  negligence  of  the  plaintiff  to 
obtain  payment  of  either  check  does  not  ren- 
der this  question  immaterial,  becanse,  if  the 
plaintiff's  negligence  in  this  re^rd  was  a  ma- 
terial consideration,  much  evidence  relevant 
to  it  was  stricken  out  or  excluded,  and  the 
finding  made  without  considering  that  evi- 
dence has  no  weight.  It  is  apparent  that  the 
judge  below  considered  such  negligence  on  the 
p^t  of  the  plaintiff  wholly  immaterial.  If  it 
was  so.  the  exclusion  of  evidence  tending  to 
establish  it  did  the  defendant  no  barm;  but  the 
finding  of  fact  must  be  laid  one  side,  and,  not- 
withstanding that  finding,  we  must  inquire 
whether  the  plaintiff's  negligence,  if  it  could 
be  found  from  the  evidence  offered,  was  a  de- 
fense. 

The  doctrine  of  contributory  negligence  as 
a  defense  to  actions  of  tort  is  now  of  most  fre- 
quent application;  but  we  have  been  referred 
to  no  instance  in* which  it  has  been  held  ap- 
plicable to  actions  upon  commercial  paper,  or 
even  when  the  holder  of  such  paper  sues  in 
tort  for  its  conversion  one  who  has  innocently 
taken  it  upon  a  forged  indorsement.  Nothinif 
could  more  completely  unsettle  commercial 
dealings  than  to  extend  that  doctrine  to  suits 
brought  by  holders  of  negotiable  paper  against 
other  parties  thereto.  If  any  change  is  to  be 
made  in  the  law.  looking  to  the  discourage- 
ment of  negligence  on  the  part  of  holders  of 
such  paper,  and  to  the  protection  of  parties 
who  may  be  defrauded  by  the  forgery  of  in- 
dorsements, it  should  be  made  by  the  legisla- 
ture, as  in  the  case  of  the  English  statutes  as 
to  indorsements  of  checks  and  bills  upon  bank- 
ers. See  Stat.  16  &  17  Vict.  chap.  59,  §  19;  45 
&  46  Vict.  chap.  61,  §  6U.  We  are  of  opinion 
that  the  holder  of  an  unindorsed  check,  pay- 
able to  his  own  order,  is  under  no  legal  obliga- 
tion to  the  drawer  to  exercise  care  as  to  how 
the  check  shall  be  kept,  or  to  whom  he  shall 
commit  its  custody,  or  to  see  to  it  that  the 
check  shall  not  be  put  in  circulation  by  the 
forgery  of  his  indorsement,  so  long  as  he  acts 
honestly,  without  collusion.  Such  a  holder  is 
not  deprived  of  his  remedy  against  the  drawer 
by  merely  negligently  intrusting  such  a  check 
to  a  clerk  who,  due  care  would  have  told  him, 
was  dishonest,  and  thus  giving  the  clerk  an 
opportunity  to  commit  crime.  lie  has  the 
right  to  assume  that  bis  clerk  will  not  commit 
a  crime,  and  to  rest  upon  the  presumption  that 
he  has  not  stolen  or  forged,  and  will  not  do  so; 
and  he  is  under  no  legal  obligation  either  to 
the  drawer  of  the  check  or  to  the  public  to  see 
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to  it  that  the  check  is  not  put  in  circalation 
with  a  forged  indorsement  OunU>€  v.  Seott, 
12  Allen.  49H,  497:  BMnapv.  National  Bank, 
100  Mass.  876.  97  Am.  Dec.  105:  Greenfield 
8av.  Bank  v.  StoteeU,  123  Mass.  196,  25  Am. 
Rep.  67:  Mackintosh  v.  Eliot  Nat,  Bank,  12S 
Mass.  893,  895;  Mount  MorrU  Bank  ▼.  Gar- 
ham,  169  Mass.  519,  521;  Patent  Safety  Gun 
Cotton  Co,  V,  Wilson,  49  L.  J.  C.  P.  N.  8.  713; 
Societe  QeneraU  v.  Metropolitan  Bank,  27  L. 
T.  N.  S.  849,  858;  Scholfield  v.  Londetborouoh 
[1896]  A.  C.  514;  Bank  of  Ireland  v.  ^nifiV« 
CharUiea,  5  H.  L.  Cas.  889;  Ogden  v.  BenoM, 
L.  R  9  C.  P.  513;  Fine  Art  Society  ▼.  Union 
Bank,  L.  R  17  Q.  B.  Div.  706:  Swan  v.  North 
Brititfi  Avstralaiian  Co.  2  Hurlst.  &  C.  175, 
189;  Arnold  v.  Cheque  Bank,  L.  R  1  C.  P. 
Div.  578,  586,  588. 

Such  a  holder  of  a  negotiable  check  ia  under 
no  other  legal  obligations  with  reference  to  it 
than  those  which  rest  upon  any  holder  of  com- 
mercial paper  completed  and  put  in  circulation 
b^  the  maker.  If  the  check  is  stolen  from 
him,  and  put  in  circulation,  by  means  of  the 
forgery  of  his  indorsement,  he  is  not  answer- 
able, as  is  one  who  intrusts  to  another  his  sig- 
nature or  indorsement  in  blank,  with  auttu>rify 
to  use  it  in  making  or  giving  currency  io 
negotiable  paper.  The  doctrine  of  Putnam  v. 
Sullitan,  4  Mass.  45,  3  Am.  Dec.  206;  and  of 
Young  v.  Gfote,  4  Bing.  253,  does  not  apply. 
and  it  cannot  properly  be  extended  to  the  case 
of  a  completed  checs  already  in  circulation, 
and  intrusted  by  the  holder  to  a  clerk  for  pur- 
poses which  neither  give  nor  imply  any  au- 
thority to  pass  it  on  to  another  holder,  nor  give 
the  clerk  any  power  to  do  so  without  the  com- 
mission of  a  crime. 

It  is  not  necessary  now  to  determine  whether 
the  debts  for  which  the  checks  were  given  were 
extinguished.  If  the  checks  were  taken  by  the 
plaintiff  in  absolute  extinguishment  of  the  debts 
that  circumstance  could  not  relieve  the  drawer 
from  his  legal  obligations  as  drawer.  While  the 
drawer  has  done  bis  duty,  and  it  is  through  no 
fault  of  his  that  the  payee  does  not  get  his 
money  if  the  check  is  stolen  from  him  and  col- 
lected upon  a  forged  indorsement,  that  does  not 
furnish  a  sufficient  reason  why  the  loss  should 
remain  upon  the  payee,  rather  than  the  drawer. 
The  check  was  received  in  payment,  and  the 
debt  extinguished  only  in  consideration  of 
the  drawer's  obligation  as  drawer,  and  of  the 
payee's  rights  as  holder,  which  included  the 
right  of  recourse  to  the  drawer  if,  upon  proper 
indorsement  and  due  demand,  the  check  should 
not  be  paid  by  the  drawee.  Although  tbeie 
are  intimations  in  support  of  the  theory  that 
cases  like  the  present  are  instances  in  whi^, 
as  to  two  innocent  parties,  losses  are  to  be  left 
where  they  fall,  we  think  the  rights  of  the 
present  parties  must  be  worked  out  by  con- 
sidering the  usual  rights  of  the  drawer  and 
drawee  of  a  check  given  in  a  commercial  trans- 
action. See  Thomtion  v.  Bank  of  British  N. 
^.  82  N.  Y.  8;  Morse,  Banks  &  Banking. 
§395. 

The  fact  that  the  defendant  had  been  in  the 
habit  of  buying  goods  of  the  plaintiff  for  ten 
years,  and  of  making  payment  by  checks,  im- 
posed no  liability  upon  the  plaintiff  as  to  the 
methods  in  which  its  own  business  should  be 
conducted,  or  as  to  what  clerks  it  ahould  em- 
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ploy.  So  far  as  these  checks  are  concerned, 
its  obligations  to  the  defendant  were  merely 
those  defined  by  the  law  of  negotiable  paper, 
and  did  not  include  the  duty  of  taking  care 
that  the  checks  should  not  be  stolen  or  its  in 
dorsement  forged. 

Nor  do  we  think  that  the  plaintiff  is  to  be 
charged  with  the  knowledge  that  the  checks 
had  been  stolen  or  embezzled  and  collected 
upon  its  forged  indorsements,  either  because 
Fowle,  its  clerk,  had  that  knowledge,  or  be- 
cause the  means  of  knowledge  existed  in  the 
plaintiff's  books  of  account,  so  that  the  plain- 
tiff would  have  made  the  discovery  if  its 
monthly  trial  balances  had  been  made  by  an 
bonest  clerk.  The  loss  of  the  checks  to  the 
plaintiff  was  not  in  fact  known  to  it  until 
Fowle's  arrest,  on  Januftry  29,  1896,  and,  as 
to  all  other  parties  to  the  checks,  they  were 
never  lost  checks.  One  was  paid  in  four  days, 
and  the  other  in  nine  davs,  after  its  date;  and 
they  were  thenceforth  in  the  custody  of  the 
drawee  or  drawer.  Assuming  that  the  owner 
of  a  check  which  he  knows  to  be  lost  is  under 
a  duty  to  give  to  the  public  and  to  the  parties 
to  the  check  immediate  notice  of  the  loss,  we 
see  no  reason  for  holding  that  one  who  has  be- 
come the  holder  of  a  check  is  under  a  duty  to 
^ve  notice  to  the  drawer  and  the  drawee  or 
to  the  public  as  of  a  lost  check  if  the  check  is 
in  fact  stolen  and  collected  upon  a  forged  in- 
dorsement, and  he  remains  honestly  ignorant 
of  those  facts,  and  incorrectly,  but  honestly, 
assumes  that  it  has  been  collected  in  the  regu- 
lar course  of  his  business.  Unless  the  plain- 
tiff was  under  a  duty  to  give  notice  as  of  a 
lost  check,  there  was  no  duty  to  anyone  con- 
nected with  the  checks  which  required  the 
plaintiff  to  examine  its  books  of  account,  or 
to  make  trial  balances,  or  to  discover  by  any 
means  what  had  become  of  the  checks.  As- 
suming that,  if  such  a  duty  towards  other 
parties  bad  rested  upon  the  plaintiff,  it  would 
be  chargeable  with  the  knowledge  which  Fowle 
had,  or  which  would  have  been  acquired  by 
the  making  of  the  trial  balances  by  an  honest 
clerk,  or  by  an  examination  of  the  plaintiff's 
books  by  its  officers,  as  the  depositor  was 
chargeable  with  the  knowledge  of  his  dishonest 
clerk  to  whom  he  Intrusted  the  examination  of 
returned  checks  in  Dana  v.  National  Bank  of 
the  Republic,  132  Mass.  156.  since  no  such  duty 
to  others  rested  upon  the  plaintiff,  it  is  not  to 
be  charged  with  knowledge  which  it  did  not 
in  fact  have.  Fowle  was  himself  defrauding 
the  plaintiff  in  forging  the  plaintiff's  indorse- 
ment and  collecting  the  checks  for  his  own 
use,  and  therefore  his  own  knowledge  of  the 
fraud  acquired  in  its  perpetration  is  not  to  be 
imputed  to  the  plaintiff.  Indian  Head  Nat. 
Bank  v.  Clark,  166  Mass.  27,  and  cases  cited. 
;Nor  is  this  contended.  And,  as  the  examina- 
tions of  the  books  in  making  the  trial  balances 
were  not  made  in  the  performance  of  a  duty 
owed  by  the  plaintiff  to  any  other  party,  the 
knowledge  of  the  agent  who  made  those  ex- 
aminations is  not  to  be  imputed  to  the  plain- 
tiff, nor  is  it  to  be  charged  with  the  informa- 
tion which  its  means  of  knowledge  disclosed, 
it  not  beinff  wilfully  ignorant,  nor  having  pur- 
posely neglected  to  use  the  means  of  knowl- 
edge within  its  power.  Gambit  v.  Scott,  12 
Allen,  493,  497. 
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As  the  plaintiff  cannot  properly  be  charged 
with  imputed  knowledge  that  Fowle  was  in- 
dorsing with  its  name  these  checks  or  any  of 
the  other  checks  which  he  stole  or  embezzled 
and  collected  by  forging  its  indorsement,  we 
find  nothing  in  what  occurred  until  the  plain- 
tiff obtained  actual  knowledge  of  the  frauds 
to  work  an  actual  or  implied  adoption  or  rati- 
fication of  Fowle's  acts  in  indorsing  the  checks 
with  the  plaintiff's  name,  or  in  collecting  them. 
The  want  of  actual  knowledge  is  fatal.  Carnb^ 
V.  8cott,  12  Allen,  493;  Murray  v.  0.  N.  Nel- 
son Lumber  Co.  148  Mass.  250;  Dole  Bros.  Co. 
V.  Cosmopolitan  Preserving  Co.  167  Mass.  481. 
The  receipting  of  subsequent  bills  by  the  plain- 
tiff without  informing  the  defendant  that  the 
debts  for  which  these  checks  were  given  had 
not  been  extinguished  was  not  an  act  intended 
or  designed  to  convey  to  the  defendant  any 
representation  as  to  what  had  become  of  the 
checks  in  suit,  and  could  not  justify  the  de- 
fendant in  his  inference  that  the  checks  bad 
been  collected  by  the  plaintiff,  so  as  to  estop 
the  plaintiff  from  showiuff  the  truth.  The  re- 
ceipting of  subsequent  bills  without  mention 
of  the  previous  checks  was  not  done  with  the 
intent  to  mislead  the  defendant,  nor  with  any 
expectation  or  reason  to  believe  that  the  de 
fendant  would,  in  consequence  of  it,  do  or 
omit  to  do  anything  with  reference  to  the 
checks  now  in  suit.  Stiff  y.  Ashton,  155  Mass. 
180;  Lincoln  v.  Gay,  164  Mass.  537;  Traders' 
Nat,  Bank  v.  Bogers,  167  Mass.  815,  321,  86  L. 
R.  A.  639. 

The  remaining  question  is  whether  what  oc- 
curred after  the  actual  discovery  of  the  frauds 
requires  us  to  sustain  the  defendant's  excep- 
tions. It  is  not  necessary  for  us  to  consider 
whether  the  payee  of  a  check  which  has  been 
stolen  from  him,  put  in  circulation  by  forj^ery, 
and  paid  by  the  drawee,  upon  ascertaining 
those  facts  should  ^ve  notice  to  the  maker, 
and  to  those  who  have  taken  the  check  as 
rightfully  in  circulation,  of  such  facts  within 
the  payee's  knowledge  as  are  material  to  the 
rights  and  obligations  of  such  persons  growing 
out  of  their  transactions  with  the  check.  A 
majority  of  the  court  is  of  the  opinion  that  a 
payee  who,  under  such  circumstances,  mis- 
leads the  drawer  to  his  prejudice,  and  thereby 
places  him  in  a  worse  position  than  he  would 
otherwise  be  in  with  reference  to  the  assertion 
or  protection  of  his  rights  resulting  from  what 
has  been  done  with  the  check,  is  thereby  es- 
topped from  maintaining  an  action  against  the 
drawer  upon  the  check,  and  that  for  this  rea- 
son the  exceptions  should  be  sustained  and  the 
finding  for  the  plaintiff  be  set  aside.  It  is  true 
that  it  was  found  specially  that  the  defendant's 
position  had  not  been  changed  to  his  prejudice; 
but  this  finding  must  be  disregarded,  because 
evidence  relevant  and  material  to  the  question 
was  offered  by  the  defendant,  and  wrongfully 
excluded,  even  if  the  finding  was  correct  upon 
the  evidence  admitted,  which  we  do  not  de- 
cide. The  evidence  offered  and  excluded  to 
show  upon  what  footing  and  bv  what  repre 
sentations  and  assurances  the  plaintiff,  through 
Gray,  got  the  checks  from  the  defendant,  was 
material  upon  the  questions  whether  the  plain- 
tiff was  estopped,  by  its  own  acts  done  after 
its  discovery  of  the  forgeries,  from  collecting 
the  checks  of  the  defendant,  and  whether  the 
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plaintiff  had  adopted  as'to  him  the  forged  id- 
dorsements.  So,  also,  the  evidence  of  the 
plaintiff's  acts  between  its  discovery  of  Fowle's 
frauds  and  its  demand  of  the  checks  from  the 
drawee  on  February  14,  was  material  in  de- 
termining whether  the  defendant  had  been 
prejudiced  in  his  rights  to  recover  against  the 
drawee.  To  say  nothing  of  the  plaintiff's 
omission  to  Dotify  the  defendant  of  its  own 
purpose  to  treat  the  checks  as  unpaid  checks, 
and  to  collect  them  of  the  defendant,  the  plain- 
tiff's act  in  getting  the  checks  from  the  de- 
fendant on  January  29  as  paid  checks  was  in- 
tended by  the  plaintiff  to  change  the  defend- 
ant's p^isition,  and  did  change  it,  by  depriving 
him  of  the  possession  of  the  checks.  They 
had  come  to  the  defendant's  hands  honestly, 
and  as  vouchers  for  charges  made  against  him 
by  the  drawee.  Even  if  they  had  been  de- 
manded of  him  by  the  plaintiff  as  its  property, 
the  defendant  could  honestly  refuse  to  give 
them  up.  and  could  honestly  at  once  return 
them  to  the  drawee,  with  notice  of  the  facts, 
and  thus  save  himself  from  loss  by  perfecting 
his  right  to  recover  from  the  drawee  the 
amount  of  the  unauthorized  payments  which 
the  drawee  had  charged  against  him  in  ac- 
count. See  Northampton  Nat.  Bank  v.  Smith, 
169  Mass.  281.  The  enforcement  of  the  defend- 
ant's rights  against  the  drawee  was  not  so 
plain  and  easy  for  him  without  as  with  the 
possession  of  the  checks,  and  the  loss  of  pos- 
session itself  might  have  been  found  a  change 


in  his  position  to  his  prejudice.  Besides  this, 
the  plaintiff's  act  in  getting  the  checks  from 
the  defendant  as  paid  checks,  without  notify- 
ing him  that  the  plaintiff  claimed  them  as  its 
own  property,  and  intended  to  collect  them, 
while  at  the  same  time  giving  the  defendant 
information  that  the  plaintiff's  indorsements 
were  forged,  would  naturally  induce  the  de- 
fendant to  omit  to  give  information  of  the 
forgery  to  the  drawee;  and  it  does  not  appear 
that  any  information  was  given  to  the  drawee 
until  the  checks  were  demanded  asain  of  it, 
on  February  14.  The  fact  that  the  drawee  has 
always  t)een  solvent,  and  remains  solvent,  is 
not  the  only  factor  in  determining  whether 
the  defendant  has  lost  his  right  against  the 
drawee.  See  Dana  v.  National  Bank  of  the 
Republic,  182  Mass.  r56;  Leaih&r  Mfr$,  Bank 
V.  Morgan,  117  U.  8. 96.  29  L.  ed.  811;  Leather 
Nfrs.  Bank  v.  Merchants  Bank,  128  U.  8.  26, 
82  L.  ed.  842.  Without  discussing  that  ques- 
tion, we  think  the  evidence  as  to  what  was 
done  by  the  plaintiff  after  it  knew  of  the  for- 
geries should  have  been  admitted,  and  that  if 
It  appeared  that  the  plaintiff  got  the  checks 
from  the  defendant  as  paid  checks,  to  be  re- 
turned to  him.  and  did  not  properly  notify  the 
defendant  that  the  plaintiff  claimed  the  checks 
as  unpaid  and  as  its  own  property,  and  that  it 
intended  to  assert  that  ownership  and  collect 
the  checks,  a  finding  for  the  defendant  would 
be  warranted. 
Exceptions  sustained. 
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STATE  of  Nebraska,  ex  rel.  Constantine  J. 
SMYTH,  Attorney  General, 

Frank  E.  MOORES  et  al 
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*!•  To  Jiistlijr  the  courts  in  deelariiiif 
a*  statute  inTslid*  it  is  not  essential  that  it 
should  contravene  some  express  provision  of  the 
GonstitutioD.  If  the  act  is  inhibited  by  the  gen- 
eral scope  and  purpose  of  the  fundamental  law,  it 
is  invalid,  as  though  forbidden  by  the  letter  of 
that  instrument. 

2.  The  bill  of  rights  of  our  Constitution 
is  not  an  enumeration  of  all  the  powers 
reserved  to  the  people  of  this  state.  A  statute  Is 
unconstitutional  and  void  which  Is  repugoant  to 
the  rights,  expressed  [or  Implied,  retained  by  the 
people. 

8*  The  rif^ht  of  local  self-i^ovemment 
in  cities  and  toi^ns  (<>  e.  the  power  of  the 
citizens  thereof  to  govern  themselves,  as  to  mat- 
ters purely  local  in  their  nature,  through  officers 
of  their \> WD  selection)  existed  In  this  state  at  the 
time  the  present  Constitution  was  framed,  and 
was  not  surrendered  upon  the  adoption  of  that 
instrument,  but  Is  vested  in  the  people  of  the  re- 
spective municipalities,  and  the  legislature  is 
powerless  to  take  it  away. 

*Headnote8  by  Nobyal,  J.,  and  Raoan,  C. 


4.  The  rif^ht  to  maintain  a  fire  depart- 
ment in  a  city  or  toi^n  is  one  of  the  rights 
vested  In  the  people  of  municipalities,  and  to  to 
be  exercised  by  them  without  legislative  inter- 
ference, except  to  the  extent  the  lawmaking 
body  may  prescribe  rules  to  aid  the  people  of  the 
municipalities  in  the  exercise  of  such  righu 

6.  The  act  of  the  legr^slature  of  1897 
(Laws  1807,  chap.  10,  Comp.  Stat.  chap.  12a),  in  so 
far  as  it  assumes  to  confer  authority  upon  the 
governor  to  appoint  fire  and  police  commisBlon- 
ers  in  cities  of  the  metropolitan  class,  is  void,  as 
being  an  unlawful  attempt  to  deprive  the  people 
of  such  cities  of  the  right  of  local  self-govern- 
ment. 

6.   State*  Simeral,  ▼•  Seavey*  2S  Neb.  45^ 

overruled. 

{SvUiwin^  J„  and  Ryan  and  Irvine,  CC.  dinent) 
(June  88, 1806.) 

APPLICATION  for  a  writ  of  qno  warrasto 
to  test  the  validity  of  the  appointment  of 
defendanu  by  the  governor  as  fire  and  poliee 
commissioners  of  the  city  of  Omaha  in  which 
the  mayor  of  the  city  and  his  appointees  inter- 
vened, claiming  tbat  the  riglit  to  make  the  ap- 
pointment was  vested  in  the  local  authorities 
and  not  in  the  state  authorities.  On  demurrer 
to  the  application,  and  to  the  answer  and  cross 


NOTB.— In  respect  to  the  constitutional  right  of  I  see  also  Rathbone  v.  Wirth  (N.  Y.)  84  JU  B.  A.  408, 
ocal  self-government*  the  above  case  goes  as  far   and  other  cases  cited  In  footnote  thereto, 
as  any  that  has  yet  been  decided.  On  this  question,  ■ 
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petition  of  iotervecers  and  to  the  answer  of  the 
governor's  appointees.  Demurrer  to  applica- 
tion and -anewer  and  cro89'petition  of  interven- 
ers overruled.  Demurrer  toatistoer  of  governor's 
appointees  sustained. 

Tbe  facts  sufficiently  appear  in  the  opinions. 

Messrs.  McCoy  A  Olmflted.  for  inter- 
Teners: 

Tbe  people  of  Omaha  have  tbe  right  by 
election  by  themselves,  or  by  appoiDtments  by 
their  own  locally  elected  agents,  to  choose  their 
lire  and  police  commissioners. 

Police  protection  was  part  of  the  municipal 
achemes  of  tbe  free  cities  of  Europe  of  about 
the  twelfth  century. 

Guizot,  History  of  Civilization,  Henry's  ed. 
1877,  153,  167-169. 

The  whole  civil  policy  is  based  upon  two 
^rand  ideas  as  its  foundations  and  supports; 
tbe  idea  of  local  self  government,  and  tbe  idea 
of  centralization.  The  first  was  borrowed 
from  tbe  tribal  customs  of  the  Saxons  and 
other  Germanic  tribes  who  invaded  western 
Europe;  the  second  is  a  heritage  from  Rome. 
The  one  is  the  safeguard  of  liberty;  the  other 
the  source  of  power— liberty  and  power,  two 
elements  which  should  enter  into  every  politi- 
cal society. 

Pomeroy,  Const.  Law,  Beoiiett's  ed.  §  155, 
p.  100. 

Judge  Dillon  (Mun.  Corp.  vol.  1.  3d  ed.  pp. 
1-72)  gives  a  very  learned  account  of  the  origin 
and  history  of  municipal  governments. 

He  says  (pp.  26,  27):  The  power  of  local 
government  is  the  distinctive  purpose  and  the 
distinguishing  feature  of  a  municipal  corpora- 
tion proper.  A  municipal  corporation  is  an 
investing  the  people  of  a  place  with  the  local 
government  thereof. 

See  also  Cuddon  v.  Eastwick,  1  Salk.  192; 
People  V.  Morris,  13  Wend.  825;  2  Kent,  Com. 
p.  275;  People,  LeRoy,  v.  Hurlbut,  24  Mich.  44, 
9  Am.  Rep.  103. 

The  legislature  has  the  right  to  delegate  leg- 
islative powers  to  municipalities,  because  that 
is  the  common  law. 

Cooley,  Const.  Lim.  p.  118. 

Magna  Cbarta  provided:  **The  city  of  Lon- 
don shall  have  all  the  old  liberties  and  customs, 
which  it  hath  been  used  to  have.  Moreover 
we  will  and  grant,  that  all  other  cities,  bo- 
roughs, towns,  and  the  barons  of  tbe  five  ports, 
and  all  other  ports,  shall  have  all  their  liberties 
and  free  customs." 

By  act  of  25  £dw.  I.  Magna  Cbarta  became 
a  part  of  tbe  common  law  of  England. 

1  Bl.  Com.  p.  128. 

The  elective  franchise  or  right  of  liberty  or 
flelf-government  was  called  by  Blackstone,  not 
a  part  of  the  natural  *' right  of  personal  lib- 
erty," but  a  right  auxiliary  and  subordinate  to 
it,  although  by  the  English  law  they  were  ab- 
solutely entitled  to  it. 

1  Bl.  Com.  pp.  158,  159. 

Our  natural  rights  under  the  Declaration  of 
Independence  are  life,  liberty,  and  property;  of 
which  liberty,  tbe  right  of  the  people,  the 
electors,  to  choose  their  own  agents  in  all  na- 
tional, state,  or  municipal  or  local,  govern- 
ments, whether  legislative,  executive,  or  judi- 
<;ial.  is  a  part,  and  of  which  liberty  the  people 
cannot  be  deprived  without  due  process  of 
law. 


Liberty  is  broad  enough  in  its  meaning  to 
include  all  our  political  rights. 

As  respect  population  and  property  condi- 
tions, there  is  little  difference  between  each  of 
the  colonies  at  the  time  of  the  Declaration  of 
Independence  and  Omaha  of  to  day.  So  that, 
if  self-government  was  necessary  to  our  fathers 
of  the  colonies,  it  is  likewise  essential  to  our 
happiness. 

1  Foster,  U.  S.  Const.  1895,  p.  100,  says: 
*'The  very  first  thing  tbe  settlers  did  anywhere 
was  to  betake  themselves  to  the  task  of  gov- 
erning themselves.  The  colonists  were  of  a 
people  whose  whole  career  has  been  character- 
ized by  an  insatiable  craving  after  local  self- 
government." 

If  it  be  conceded  that  the  legislature  has  the 
power  to  create  and  the  power  to  abolish  local 
offices  (Von  Hoist,  Const.  Law  of  U.  S.  822), 
yet  the  fixed  principle  remains  that,  to  what- 
ever degree  and  in  whatever  way  the  legisla- 
ture, does  extend  or  modify  a  local  govern- 
ment, in  the  creation,  abolishing,  or  changing 
of  its  offices  and  the  functions  thereof,  such 
extension  or  modification  of  its  offices  and  of 
the  functions  thereof  must  be  made  in  a  con- 
stitutional way,  e.  «.,  subject  to  the  political 
rights  of  the  people  of  the  locality,  or,  in  other 
words,  in  a  way  so  that  all  offices  or  agencies 
that  are  created  in  a  local  government  shall  be 
filled  by  tbe  consent,  choice,  or  election  of  the 
people  residing  within  the  jurisdictional  limits 
of  the  local  government,  and  so  that  the  func- 
tions of  those  offices  shall  be  performed  by  the 
afsents  of  the  people,  so  selected  from  their 
own  number. 

Hoke  V.  Henderson,  15  N.  C.  (4  Dev.  L.)  1, 
25  Am.  Dec.  677. 

If  the  word  "liberty"  is  broad  enough  to  se- 
cure to  a  person  the  right  to  appoint  an  agent 
in  all  private  concerns  {Allgeyer  v.  Louisiana, 
165  U.  S.  578,  589,  41  L.  ed.  832,  835;  Ritchie 
V.  People,  155  111.  98,  29  L.  R.  A.  79;  Brace- 
ville  Coal  Co.  v.  People,  147  111.  66,  22  L.  R.  A. 
340;  Frorer  v.  PeopU,  141  111.  171,  16  L.  R.  A. 
492:  Low  v.  Rees  Printing  Co.  41  Neb.  127,  24 
L.  R.  A.  702;  State  v.  Julow,  129  Mo.  163,  29 
L.  R.  A.  257;  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  228,  259,  41  L.  ed.  979, 
982,  992),  it  surely  is  broad  enough  to  secure 
to  an  elector  the  right  to  choose  his  own  local 
officer. 

The  admission  by  Congress  of  the  people  of 
any  territory  or  foreign  state  as  a  state  into  the 
Union  was  and  is  a  direct  and  positive  declara- 
tion by  Congress  that  the  government  created 
by  tbe  new  state's  Constitution  was  republican 
in  form,  and  that  its  Constitution  was  not  in- 
consistent with  the  Constitution  of  the  United 
States,  and  such  decision  of  Congress  is  bind- 
ing on  all  the  national  and  state  courts. 

Penn  v.  Tollison,  26  Ark.  546;  Calhoun  v. 
Calhoun,  2  8.  C.  N.  S.  283;  Lutlier  V.  Borden, 
7  How.  1.  42,  12  L.  ed.  581,  599;  Texas  v. 
White,  7  Wall.  700.  730,  19  L.  ed.  227,  289; 
White  V.  Hart,  13  Wall.  649,  20  L.  ed.  686; 
Blair  v.  Ridgely,  41  Mo.  64.  97  Am.  Dec.  248; 
Brittle  v.  People,  2  Neb.  198. 

Written  rights  cannot  be  construed  to  deny 
or  impair  others. 

U.  8.  Const.  Amend.  9,  10;  Neb.  Const. 
1875,  art.  1,  §  26;  art.  2,  §  1;  Von  Hoist, 
Const.  Law  of  U.  S.  Mason's  ed.  p.  267. 
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Local  self-government  is  a  right  we  have, 
inalienable,  wliether  wholly  written,  partly 
written,  partly  reserved  or  wholly  reserved. 

Von  Hoist.  Const.  Law  of  U.  S.  p.  381;  1 
Barbour,  Rights  of  Persons  &  Property,  p. 
99;  2  Kent,  Com.  p.  1. 

The  only  limitation  to  the' powers  of  the 
legislative  department  that  can  exist,  must  be 
found  either  in  the  Constitution  of  the  United 
States  or  of  this  state  or  in  the  natural  and  in- 
herent rights  of  the  citizens,  which  they  can- 
not part  with  or  be  deprived  of  by  the  society 
to  which  they  belong. 

People  V.  Morris,  13  Wend.  828. 

In  Raihbone  v.  Wirth,  6  App.  Dlv.  277,  on 
June  2,  lb96.  Judge  Uerrick  says  (p.  284): 
**  *lt  [the  legislature]  has  the  power,  subject  to 
the  qualified  negative  of  ihe  governor,  to  pass 
any  law  which  it  may  deem  necessary  for  the 
public  good,  not  inconsistent  with  the  first 
principles  of  government,  nor  contrary  to  the 
provisions  of  the  Constitution  of  this 'state  or 
the  United  States.'  Bureh  v.  Newhui^,  10  N. 
Y.  874,  392." 

'*LocaI  self  government  is  the  school  which 
fits  people  for  self  government.  Local  self- 
government  is  the  result,  and  also  the  most  ef- 
ncient  preserver,  of  civil  liberty.  .  .  .  The 
principle  is  one  that  runs  through  our  entire 
system  of  government  from  the  road  and 
school  district  up  to  the  Federal  government. 
The  right  of  cities  to  govern  themselves  has 
been  the  subject  of  attack  by  arbitrary  power 
from  a  very  early  period.  It  appears  to  have 
been  in  one  of  the  abuses  complained  of  by  the 
barons  in  England  prior  to  the  granting  of  the 
Great  v>harter." 

Id.  pp.  290,  291;  State,  Jameson,  v.  Denny, 
118  Ind.  882,  4  L.  R.  A.  79;  People,  Bolton,  v. 
Albertson,  55  N.  Y.  50;  People,  U  Roy,  v. 
ffurlbut,  24  Mich.  44,  9  Am.  Rep.  103. 

The  right  of  local  self-government  existed 
prior  to  the  adoption  of  the  Constitution,  and 
was  not  expressly  yielded  up  (if  indeed  it 
could  be)  or  granted  to  any  of  the  departments 
of  the  state  government  by  that  Constitution, 
which,  on  the  contrary,  was  framed  with  ref- 
erence to  the  then  existing  local  governments, 
and  the  right  of  self  government  still  belongs 
to  the  people  of  the  municipalities  of  the  state. 

E'-anstiUe  v.  State,  Blend,  118  Ind.  427.  4 
L.  R.  A.  93;  StaU,  Jameson,  v.  Denny,  118 
Ind.  882,  4  L.  R.  A.  79;  PeopU,  Townsend,  v. 
Porter,  90  N  Y.  68. 

Justice  Gray  said:  **I  refer  to  the  right  of 
local  self-government;  a  right  which  inheres 
in  a  republican  government,  and  with  reference 
to  which  our  Constitution  was  framed." 

Raihbone  v.  Wirth,  150  N.  Y.  459,  84  L.  R. 
A.  408:  State,  Hotte,  v.  Des  Moines,  103  Iowa, 
76,  39  L.  R.  A.  '->85;  Atty,  Oen.  v.  Detroit,  58 
Mich.  218,  55  Am.  Rep.  675;  State,  Jameson, 
V.  Denny,  118  Ind.  382,  4  L.  R.  A.  79; 
Emnsville  v.  Slate,  Blend,  118  Ind.  426,  4  L. 
R.  A.  98;  Stale,  Holt,  v.  Denny,  118  Ind.  449, 
4  L.  R  A.  65;  People,  Wood,  v.  Draper.  15  N. 
Y.  532;  People,  Bolton,  v.  Albertson,  55  N.  Y. 
50;  People  v.  Lynch,  51  Cal.  16,  21  Am.  Rep 
677;  People,  Le  Roy.  v.  IJurlbut,  24  Mich.  44,  9 
Am.  Rep.  103;  People,  Park  Comrs.,  v.  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202r. 

Police  commissioners  are  local  or  civil  of- 
ficers. 
41  L.  R.  A. 


The  state  cannot  tax  us  for  local  police 
protection,  but  the  city  must  tax  us  therefor, 
as  a  corporate  purpose  of  the  city. 

Bradshaw  v.  Omaha,  1  Neb.  16;  State,  Bofce^ 
V.  Des  Moines,  103  Iowa,  76,  39  L.  R  A.  285; 
Pope  V.  Phifer,  8  Heisk.  682:  State,  Chauteau, 
V.  Ilefflngwell,  54  Mo.  458;  People  v.  Bastings^ 
29  Cal.  449;  Cornell  v.  People.  Walsh,  107  111. 
372:  Lovingston  v.  Wider,  m  111.  802. 

Messrs.  W.  J.  Connell  and  M.  B.  Reeae 
for  the  mayor  and  city  council  of  Omaha. 

Messrs.  Georg^e  A.  Day,  E.  R.  DnlBer 
and  J.  J.  Dunn  for  BuUard  et  al, 

Norval,  J.,  and  Ragman,  C,  formulated 
the  opinion  of  the  court: 

The  legislature  of  this  state  at  its  aessioB 
held  in  1897  passed  an  act  incorporating  met- 
ropolitan cities,  and  defining,  prescribing,  and 
regulating  their  duties,  powers,  and  govern- 
ment. Laws  1897,  chap.  10,  Com  p.  Stat 
chap.  12<i.  Sections  166, 167.  of  said  act  follow: 

"Sec.  166.  In  each  city  of  the  metropolitan 
class,  there  shall  be  a  board  of  fire  and  police 
commissioners,  to  consist  of  the  mayor,  who 
shall  be  ex  officio  chairman  of  the  board,  and 
four  electors  of  the  city  who  shall  be  appointed 
by  the  governor. 

"Pec.  167.  Immediately  on  the  taking  effect 
of  this  act,  the  governor  shall  appoint  for  each 
city  governed  by  this  act  four  commissioners, 
not  more  than  two  of  whom  shall  be  of  the 
same  political  faith  or  party  allegiance,  one  of 
whom  shall  be  designated  to  serve  until  the 
first  Monday  of  April,  1898,  and  one  to  serve 
until  the  first  Monday  of  April,  1899,  and  one 
to  serve  until  the  first  Monday  of  April.  1900, 
and  one  to  serve  until  the  first  Monday  of 
April,  1901,  and  on  the  last  Tuesday  in  March 
in  1898.  and  on  the  same  day  in  each  year 
thereafter,  the  governor  shall  appoint  one 
commissioner  in  each  city  governed  by  this  act. 
to  take  the  place  of  the  commissioner  whose 
term  of  office  expires  on  the  first  Monday  in 
April  following  such  appointment,  and  thoi<e 
so  appointed  to  succeed  others  shall  serve  for 
the  term  of  four  years  following  the  first  Mon- 
day in  April  after  their  appointment,  except 
where  appointments  are  made  to  fill  vacancies, 
in  which  cases  those  appointed  shall  serve 
the  remainder  of  term  of  the  persons  whose 
vacancies  they  are  appointed  to  fill.  Where- 
ever  a  vacancy  shall  occur  in  any  board  of 
fire  and  police  commissioners,  either  by  death, 
resignation,  removal  from  the  city,  or  any 
other  cause,  the  governor  shall  appoint  a  com- 
missioner to  fill  such  vacancy." 

Section  168  provides,  inter  alia:  "No  per- 
son shall  be  appointed  a  police  commissioner 
who  is  engsged  in  the  sale  of  malt,  spirituous, 
or  vinous  liquors,  or  who  is  engaged  in  the 
business  of  dealing  in  tobacco  or  articles  manu- 
factured therefrom,  or  who  is  an  agent  for  any 
fire  insurance  company  or  companies  or  inter- 
ested therein,  or  in  the  business  of  soliciting 
fire  insurance,  or  who  shall  have  been  engaged 
in  any  of  such  callings  or  business  within  one 
year  previous  to  the  date  of  appointment.'* 
Section  169  confers  upon  such  board  "all 
powers  and  duties  connected  with  and  incident 
to  the  appointment,  removal,  government,  and 
discipline  of  the  ofiicers  and  members  of  the 
fire  and  police  departments  of  the  city."    The 
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board  is  empowered  and  required  to  appoint  a 
chief  of  the  fire  department,  and  such  other 
officers  of  said  department  as  may  be  deemed 
necessary,  and  to  remove  such  omcers,  or  any 
of  them,  whenever  the  board  shall  consider 
and  declare  such  removal  necessary  for  the 
proper  management  or  discipline,  or  for  the 
more  effective  working  or  service,  of  said  de- 
partment. The  board  is  given  power  to  em 
ploy  all  necessary  firemen  and  assistants,  and 
it  is  made  its  duty  to  appoint  a  chief  of  police, 
police  matron,  and  such  other  officers  and 
policemen  as  may  be  necessary,  to  the  extent 
that  funds  may  be  provided  therefor  bv  the 
mayor  and  council.  All  officers  and  police  of 
the  police  department  are  subject  to  removal 
by  the  board  of  fire  and  police  commissioners, 
under  such  rules  and  regulations  as  may  be 
adopied  by  said  board,  whenever  such  removal 
becomes  necessary  for  the  proper  management 
or  discipline,  or  for  the  more  effective  work- 
ing or  service,  of  the  police  department. 

The  respondents  J.  H.  Peabody,  D.  D. 
Gregory,  William  C.  Bullard,  and  R.  E.  L. 
Herdman  were  appointed  by  the  governor, 
under  the  provisions  of  said  §§  166  and 
167,  as  meofbersof  the  board  of  fire  and  police 
commissioners  for  the  city  of  Omaha;  and 
the  respondent  Frank  E.  Moores  is  the  mayor 
of  said  city,  and  by  virtue  of  said  act  is  made 
a  member  of  said  board,  and  its  chairman. 
The  mayor  and  a  majority  of  the  councilmen 
of  the  city  of  Omaha,  having  assumed  to  ex- 
ercise, control,  and  manage  the  fire  and  police 
departments  of  said  city  to  the  exclusion  of 
any  and  all  acts  of  the  board  appointed  by 
the  governor,  an  application  by  the  state,  on 
the  relation  of  the  attorney  general,  was  filed 
in  this  court  for  a  writ  of  quo  warranto 
against  the  respondents  named  above,  and 
the  members  of  the  city  council  of  Omaha,  to 
test  the  constitutionality  of  the  sections  of 
the  said  act  of  1897  which  attempt  to  con- 
fer upon  the  governor  the  power  to  appoint 
four  members  of  the  board  of  fire  and  police 
commissioners  for  each  city  of  the  metropol- 
itan class.  To  this  application  the  appointees 
of  the  executive  answered,  setting  up  their  re 
spective  appointments  as  members  of  said 
board,  and  their  subsequent  qualifications;  and 
the  mayor  and  council  also  filed  an  answer  al- 
leging their  right,  power,  and  authority  to  pro- 
vide for  the  appointment  of  the  members  of  the 
board  of  fire  and  police  commissioners  of  said 
city  of  Omaha,  to  exercise,  control,  and  man- 
age the  fire  and  police  departments  of  said  city, 
and  control  and  direct  in  all  rest)ects  said  depart- 
ments, and  that  Peter  W.  Birkhouser,  Charles 
J.  Earbach,  Maihew  H.  Collins,  and  Victor  H. 
Coffman  have  been,  under  and  in  pursuance 
of  an  ordinance  of  the  city  of  Omaha,  ap- 
pointed by  the  mayor  of  said  city,  and  con- 
firmed by  a  majority  of  the  council  thereof,  as 
members  of  said  board  of  fire  and  police  com- 
missioners of  said  city,  and  have  qualified  as 
such.  The  said  appointees  of  the  mayor  and 
council  have  intervened,  and  filed  an  answer 
and  cross  application  of  information,  setting 
up  their  respective  claims  to  the  office  in  ques- 
tion, and  that  the  said  act  of  1897  is  unconsti- 
tutional and  void.  The  attorney  general  has 
filed  a  general  demurrer  to  the  answer  of  the 
respondents,  as  well  as  to  the  answer  and 
41  L.  H.  A. 


cross  application  of  the  interveners,  and  the 
interveners  have  demurred  to  the  answer  of  the 
governor's  appointees.  The  cause  has  been 
submitted  for  judgment  on  said  demurrers. 

The  validity  of  the  law  is  assailed  on  the 
ground  that  it  is  violative  of  the  inherent  right 
of  local  self-government,  by  depriving  the  peo- 
ple of  the  cities  of  the  metropolitan  class  from 
choosing  their  own  officers.  There  is  no  ex- 
press provision  in  the  Constitution  of  this  state 
which  gives  municipal  corporations  the  power 
to  select  their  officers,  or  to  manage  their  own 
affairs;  nor  is  there  any  clause  to  he  found  in 
that  instrument  which  in  express  terms  inhibits 
the  legislature  from  conferring  upon  the  gov- 
ernor the  power  to  appoint  municipal  officers 
to  manage  and  control  purely  local  affairs.  If 
this  act  is  invalid  on  the  ground  that  the  ap- 
pointing power  was  placed  in  the  hands  of  the 
governor,  it  is  because  the  law  is  repugnant  to 
some  rights  retained  by  the  people  at  the  time 
of  the  adoption  of  the  organic  law.  It  is  true, 
the  state  Constitution  is  not  a  grant  of  legisla- 
tive power,  and  the  lawmaking  body  may  leg- 
islate upon  any  subject  not  inhibited  by  the 
fundamental  law;  and  it  has  been  so  held  in 
Magneau  v.  Fremount,  80  Neb  843.  9  L.  R.  A. 
786,  and  numerous  other  decisions  of  this  court. 
But  it  by  no  means  follows  from  this  that  the 
legislature  is  free  to  pass  laws  upon  any  subject, 
unless  in  express  terms  prohibited  by  the  Con- 
stitution. The  inhibition  on  the  power  of  the 
legislature  may  be  by  implication  as  well  as 
by  expression.  Laws  may  be,  and  have  been, 
declared  invalid,  although  not  repugnant  to 
any  express  restriction  contained  in  fuudamen- 
tal  la^^ 

In  Von  Hoist,  Const.  Law  of  U.  S.  p.  271, 
may  be  found  this  apposite  language:  "Con- 
gress has  only  the  powers  granted  it  by  the 
Federal  Constitution.  The  legislative  power 
of  the  state  legislatures,  on  the  contrary,  is  un- 
limited, as  far  as  no  limits  are  set  to  it  by  the 
Federal  or  the  state  Constitution.  This  does 
not  mean,  however,  that  these  restrictions 
must  always  be  expressed  in  explicit  words. 
As  it  is  generally  admitted  that  the  factors  of 
the  Federal  government  have  certain  'implied 
powers,'  so  it  has  never  been  disputed  that  the 
state  legislatures  are  subject  to  'implied  restric- 
tions', that  is,  restrictions  which  must  be  de- 
duced from  certain  provisions  of  the  Federal 
or  state  Constitution,  or  that  arise  from  the 
political  nature  of  the  Union,  from  the  genius 
of  American  public  institutions,"  etc. 

Judge  Cooley,  in  his  valuable  work  on  Con- 
stitutional Limitations,  5th  ed.  p.  203.  uses  this 
language:  **It  does  not  follow,  however,  that 
in  every  case  the  courts,  before  they  can  set 
aside  a  law  as  invalid,  must  be  able  to  find  in 
the  Constitution  some  specific  inhibition  which 
has  been  disregarded,  or  some  express  com- 
mand which  has  been  disobeyed.  Prohibitions 
are  only  important  where  they  are  in  the  na- 
ture of  exceptions  to  a  general  grant  of  power; 
and  if  the  authority  to  do  an  act  has  not  been 
granted  by  the  sovereign  to  its  representative, 
it  cannot  be  necessary  to  prohibit  its  being 
done." 

In  Mechem,  Pub.  Off.  §  123,  itis  said:  "In- 
deed, this  right  of  local  self  government,  as  it 
has  been  briefly  termed,  is  held  to  be  an  estab- 
lished feature  and  incident  of  our  political  sys- 
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tern,  and  it  is  not  within  the  power  of  the  leg- 
islature of  a  state  to  permanently  fill  by  ap- 
pointment the  local  offices  established  by  law 
for  purely  local  purposes/'  • 

In  Cincinnati  W.  <fc  Z,  R,  Co,  v.  Clinton 
County  Comrs.  1  Ohio  St.  77,  the  court  says: 
"But,  as  the  general  assembly,  like  the  other 
departments  of  government,  exercises  only 
delegated  authority,  it  cannot  be  doubted  that 
any  act  passed  by  it,  not  falling  fairly  within 
the  scope  of  legislative  power,  is  clearly  void, 
as  though  expressly  prohibited.  And  we 
agree,  entirely,  with  the  supreme  court  of 
Pennsylvania  in  Parkei'  v.  Com.  6  Pa.  511,  47 
Am.  Dec.  480,  that  *it  is  this  species  of  insidi- 
ous infraction  that  is  more  to  be  feared  and 
guarded  against,  than  direct  attacks  upon  any 
particular  principle  proclaimed  as  a  part  of  the 
primordial  law;  for  attempts  of  the  latter  de- 
scription will  generally  be  met  by  instant 
reprobation,  while  the  stealthy  and  frequently 
seductive  character  of  the  former  is  apt  to  es- 
cape detection  until  the  innovation  is  made 
manifest  by  the  infliction  of  some  startling 
wrong.'  It  is  not  my  purpose  to  point  out  the 
numerous  cases  in  which  a  legislative  act  might 
be  avoided,  as  transcending  the  limits  of  the 
powers  delegated  to  that  body,  although  not 
expressly  prohibited.  The  attempted  exercise 
of  executive  or  judicial  power,  delegated  to 
the  other  departments,  will  very  readily  sug- 
gest many  instances,  while  many  others  may 
be  easily  imagined,  of  encroachments  upon  re- 
served rights,  not  surrendered  to  any  depart- 
ment of  the  government.  From  these  consid- 
erations, it  follows  that  it  is  always  legitimate 
to  insist  that  any  legislative  enactment  drawn 
in  question  is  void,  either  because  it  does  not 
fall  within  the  general  grant  of  power  to  that 
body,  or  because  it  is  expressly  prohibited  by 
some  provision  of  the  Constitution." 

In  People,  Bolton,  v.  Albertson,  55  N.  Y.  50, 
it  was  said:  ''A  written  Constitution  must  be 
interpreted,  and  effect  given  to  it  as  the  para- 
mount law  of  the  land,  equally  obligatory 
upon  the  legislature  as  upon  other  departments 
of  government  and  individual  citizens,  accord- 
ing to  its  spirit  and  the  intent  of  its  framers,  as 
indicated  by  its  terms.  An  act  violating  the  true 
Intent  and  meaning  of  the  instrument,  although 
not  within  the  letter,  is  as  much  within  the 
purview  and  effect,  of  a  prohibition  as  if  with- 
in the  strict  letter;  and  an  act  in  evasion  of 
the  terms  of  the  Constitution,  as  properly  in- 
terpreted and  understood,  and  frustrating  its 
general  and  clearly  expressed  or  necessarily 
Implied  purpose,  is  as  clearlj^  void  as  if  in  ex- 
press terms  forbidden.  A  thing  within  the  in- 
tent of  a  Constitution  or  statutory  enactment 
is,  for  all  purposes,  to  be  regarded  as  within 
the  words  and  terms  of  the  law.  A  written 
Constitution  would  be  of  little  avail  as  a  prac- 
tical and  useful  restraint  upon  the  different  de- 
partments of  government  if  a  literal  read- 
ing only  was  to  be  given  it,  to  the  exclusion  of 
all  necessary  implication,  and  the  clear  intent 
ignored,  and  slight  evasions  or  acts,  palpably 
in  evasion  of  its  spirit,  should  be  sustained  as 
not  repugnant  to  it." 

Justice  O'Brien,  in  Rathbone  v.  Wirth,  150 
N.  Y.  459, 84  L.  R.  A.  408,  uses  this  language: 
"When  the  validity  of  such  legislation  is 
brought  in  question,  it  is  not  necessary  to  show 
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that  it  falls  appropriately  within  some  express 
written  prohibition  contained  in  the  Constitu- 
tion. The  implied  restraints  of  the  Constitu- 
tion upon  legislative  power  may  be  as  effectual 
for  its  condemnation  as  the  written  words,  and 
such  restraints  may  be  found  either  in  the 
language  employed,  or  in  the  evident  purpose 
which  was  in  view,  and  the  circumstances  and 
historical  events  which  led  to  the  enactment  of 
the  particular  provision  as  a  part  of  the  or- 
ganic law." 

In  People  v.  Jltforri$,  18  Wend.  825,  Justice 
Kelson  said:  '*The  only  limitation  to  the 
powers  of  the  legislative  department  that  can 
exist,  must  be  found  either  in  the  Constitution 
of  the  United  States  or  of  this  state,  or  in  the 
natural  and  inherent  rights  of  the  citizens, 
which  they  cannot  part  with,  or  be  deprived 
of,  by  the  society  to  which  they  belong.  The 
latter  qualification  is  undefined,  and  perhaps 
undefinable,  by  any  general  code  having  a 
lust  regard  to  the  security  of  these  rights. 
Some  of  the  Constitutions  of  the  states  contain 
a  declaration  of  these  powers,  and  some  also 
declare  (and  all  are,  no  doubt,  so  to  be  under- 
stood) that  the  enumeration  shall  not  be  con- 
strued as  denving  or  impairing  others  retained 
by  the  people.  We  have  no  bill  of  rights, 
though  many  of  the  principles  usually  found 
in  such  an  instrument  are  incorporated  in  the 
provisions  of  the  Constitution.  The  enumera- 
tion was  designedly  omitted,  because  unneces- 
sary, and  tending  to  weaken,  if  not  endanger, 
those  unnoticed.  The  limitation  or  qualifica- 
tion in  this  respect  must  depend  upon  the  en- 
lightened wisdom  and  discretion  of  the  legis- 
lature, and  the  decisions  of  the  judicial  depart- 
ment." 

In  RathhoTie  v.  Wirtk,  6  App.  Div.  277, 
Judge  Herrick,  speaking  of  the  legislature,  ob- 
served: **  It  has  the  power,  subject  to  the 
qualified  negative  of  the  governor,  to  pass  any 
law  which  it  may  deem  necessary  for  the  pub- 
lic good,  not  inconsistent  with  the  first  princi- 
ples of  government,  nor  contrary  to  the  pro- 
visions of  the  Constitution  of  this  state  or  of 
the  United  States.'  Burch  v.  Newbury,  10  N. 
Y.  874-892.  And,  in  interpreting  the  power 
of  the  legislature  under  the  Constitution,  we 
are  not  confined  to  the  strict  letter  of  that  in- 
strument, or  compelled  to  point  out  the  ex- 
act article,  section,  clause,  or  phrase  therein 
which  grants  or  denies  the  power  in  question. 
There  are  some  thini^s  so  contrary  to  the  en- 
tire purpose  and  spirit  of  the  Constitution  that 
they  must  be  said  to  be  in  conflict  with  it  al- 
though it  cannot  be  contrasted  with  any  spe- 
cific portion  of  it.  The  object  of  its  adoption, 
and  its  purpose  and  intent,  taken  as  a  whole, 
must  be  considered.  .  .  .  What  has  been 
called  'the  political  tendency  of  the  Constitu- 
tion' may  be  considered  in  interpreting  it 
People,  townsend,  v.  Porter,  90  N.  Y.  75.  The 
full  measure  and  intent  of  the  instrument  is 
not  always  to  be  found  in  its  mere  letter.  To 
again  quote  Justice  Cooley:  *If  we  may  sup- 
pose, for  an  illustration,  that  the  legislature 
shall  provide  that  in  Detroit  any  single  person 
may  be  chosen,  in  whom  may  be  vested  the 
whole  legislative  authority  of  the  city,  and  all 
other  authority  pertaining  to  local  government, 
of  every  description  and  nature,  not  expressly 
by  the  iDonatitution  confided  to  offlceis  sped- 
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fled,  it  would  require  unusual  boldnesa  in  any- 
one who  should  undertake  to  defend  such  a 
local  dictatorship  as  something  within  the 
competency  of  legislation  under  a  Constitution 
avowedly  framed  to  guard,  protect,  and  defend 
the  local  powers  and  local  liberties.'  People, 
Dunn^  T.  Detroit  Super.  Ct.  Judges,  29  Mich. 
228.  To  put  another  illustration  under  the 
last  clause  of  §  2  of  article  10  of  the  Con- 
stitution, all  offices  not  in  existence  at  the 
adoption  of  the  Constitution,  but  that  shall 
thereafter  be  created  by  the  legislature,  may 
be  filled  by  officers  elected  by  the  people,  or 
appointed,  as  the  legislature  may  direct  Sup- 
pose the  legislature  should  see  fit  to  create  a 
new  county  office,  and  should  provide  that,  at 
the  general  election  for  the  election  of  state 
officers,  the  person  for  whom  the  next  highest 
number  of  ballots  should  be  cast  for  such 
office  should  thereafter  discharge  the  duties 
thereof.  A  new  office  is  created,  which  the 
legislature  has  a  right  to  create,  and  also  to 
determine  the  method  of  filliDg  it.  There  is 
nowhere  any  express  prohibition  against  legis- 
lation of  that  character  in  the  Constitution, 
and  yet  what  man  will  say  that  an  act  of  that 
kind  would  stand  for  a  moment,  not  because 
it  is  in  conflict  with  an  express  provision  of  the 
Constitution,  but  because  it  is  repugnant  to  its 
whole  spirit  and  intent.  .  .  .  The  supreme 
power  of  the  people  does  not  arise  from  the 
Constitution,  or  exist  by  virtue  of  it.  It  ex- 
isted prior  to  it.  It  makes  and  unmakes  Con- 
stitutions, but  is  not  made  by  them.  Conse- 
quently we  are  not  to  look  into  the  Constitu- 
tion for  any  grant  of  power  to  the  people,  or 
any  definition  of  their  powers.  They  possess 
all  I  hat  they  have  not  surrendered  by  the  Con- 
stitution. One  of  the  primary  purposes  for 
the  adoption  of  a  written  Constitution  is  the 
protection  of  minorities  and  individuals  from 
the  exercise  of  absolute  power.  .  .  .  For 
that  purpose  the  people  have  yielded  up  some 
of  their  powers,  but  ihey  retain  all  that  they 
have  not  restricted  themselves  from  exercising 
by  the  express  words  of  the  Constitution,  or  by 
necessary  implication  therefrom." 

The  legislature  of  Ohio  enacted  that  certain 
cities  of  that  state  should  have  a  board  of 
police  commissioners,  to  be  elected  by  the  vot- 
ers of  the  municipality,  but  that  no  elector 
should  vote  at  an  election  for  more  than  two 
persons  for  such  commissioners,  and  the  four 
persons  receiving  the  highest  number  of  votes 
cast  should  be  declared  elected.  In  State  v. 
Conetantine,  42  Ohio  St  437,  61  Am.  Rep.  838, 
it  was  held  that  the  provision  which  denied  to 
an  elector  the  right  to  vote  for  all  the  mem- 
bers of  the  police  board  was  unconstitutional, 
although  the  Constitution  merely  provided  that 
each  elector  shall  be  entitled  to  vote  at  all  elec- 
tions. The  court  says:  "This  implication 
fairly  arises  from  the  lan^^uage  of  the  Consti- 
tution itself,  but  is  made  absolutely  certain 
when  viewed  in  the  light  of  circumstances  ex- 
isting at  the  time  of  its  adoption.  No  such 
thing  as  'minority  representation'  or  'cumulat- 
ive voting'  was  known  in  the  policy  of  this 
state  at  the  time  of  the  adoption  of  this  Con- 
stitution in  1851.  The  right  of  each  elector  to 
vote  for  a  candidate  for  each  office  to  be  filled 
at  an  election  has  never  been  doubted.  No 
effort  was  made  by  the  framers  of  the  Consti- 
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tution  to  modify  this  right,  and  we  think  it 
was  intended  to  continue  and  guarantee  such 
right  by  the  provision  that  each  elector  'shall 
be  entitled  to  vote  at  all  elections.'"  See 
Maynard  v.  FirU  Preeby.  Diet,  of  Kent  County 
CanvasaerB,  84  Mich.  228,  11  L.  R.  A.  882. 
This  court,  in  Low  v.  Rees  Printing  Co.  41 
Neb.  127,  24  ]^.  R.  A.  702,  held  the  act  known 
as  the  ''Eight- Hour  Law,"  invalid,  on  the 
ground  that  it  denied  the  right  of  parties  to 
contract  with  reference  to  compensation  for 
services,  although  no  express  constitutional 
provision  guaranteed  to  the  individual  the  right 
to  contract  as  he  pleased.  The  law  was  also 
held  bad  as  class  lef^islation,  but  the  decision 
was  placed  as  squarely  upon  the  other  ground. 
In  West  Point  Water  Poieer  db  Land  Improv.  Co. 
V.  State,  Moodie,  49  Neb.  218,  it  was  ruled  that 
the  reserved  powers  of  the  state  are  inalienable, 
and  cannot  t>e  surrendered  or  taken  away  by 
the  legislature. 

The  first  article  of  our  state  Constitution  ex- 
pressly enumerates  certain  rights  which  the 
people  have  reserved  to  themselves,  and  mani- 
festly any  law  passed  in  violation  of  such  re- 
served rights  would  be  declared  by  the  courts 
unconstitutional.  It  cannot  be  successfully 
asserted  that  the  only  righU  reserved  to  the 
people  are  those  enumerated  in  said  article  of 
the  Constitution^  since  §  26  thereof  declares: 
"This  enumeration  of  rights  shall  not  be  con- 
strued to  impair  or  deny  others,  retained  by 
the  people,  and  all  powers  not  herein  delegated, 
remain  with  the  people."  This  language  re- 
moves all  doubt  that  powers  other  than  those 
specified  in  the  bill  of  rights  were  retained  by 
the  people,  and  any  statute  enacted  in  violation 
of  such  rights  is  as  clearly  invalid  as  though 
the  same  had  been  expressly  forbidden  by  the 
fundamental  law.  Suppose  a  statute  should 
be  enacted  providing  that  a  candidate  who  re- 
ceived the  smallest  number  of  votes  for  a  pub- 
lic office  shall  be  declared  elected  thereto; 
could  it  be  doubted  that  such  a  law  would  be 
unconstitutional,  notwithstanding  it  is  not  in 
conflict  with  any  express  provision  of  the  Con- 
stitution? We  think  not  The  right  of  the 
majority  to  govern  is  as  much  reserved  to  the 
people  as  though  such  right  had  been,  in  apt 
language  expressed  in  the  Constitution.  The 
important  question,  therefore,  is  whether  the 
right  of  the  people  of  municipal  corporations 
to  choose  their  own  local  officers  is  one  of  the 
powers  retained  by  the  people,  which  the  legis- 
lature cannot  take  away.  An  examination  of 
the  various  provisions  of  our  Constitution  fails 
to  show  that  the  right  is  not  conferred  upon  the 
legislature,  or  any  other  department  of  state 
government  in  direct,  explicit,  and  plain  lan- 
guage, or  impliedly,  to  deprive  municipal  cor- 
porations of  the  power  to  govern  themselves 
by  officers  of  their  own  selection.  On  the  con- 
trary, it  is  very  evident  that  the  Constitution 
was  framed  upon  the  theory  of  local  self  gov- 
ernment,— the  right  of  the  people  to  determine 
for  themselves  who  shall  be  their  officers.  It 
has  provided  that  the  state  and  county  officers 
shall  be  chosen  by  the  people,  and  the  legisla- 
tion in  this  state  prior  to  the  adoption  of  the 
Constitution  invariably  recognized  the  prin- 
ciple of  local  self  government.  The  several 
charters  of  cities  and  towns  existing  when  the 
present  Constitution  was  adopted  provided  for 
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the  selection  of  municipal  officers  by  the  citi- 
zens of  the  municipalities,  and  it  was  in  1887 
when  the  legislature  of  this  state  first  at- 
tempted to  deprive  municipal  corporations  of 
the  power  to  choose  their  local  officers.  The 
right  of  local  self-government  is  not  forbidden 
by  the  Constitution,  while  the  principle  is 
fully  recognized  in  that  icstru^ient,  and  its 
framers  must  have  contemplated,  that  the 
right,  then  existing,  of  municipal  corporations 
to  choose  their  local  officers  to  administer  their 
local  affairs,  should  continue  as  in  the  past. 
This  right  still  exists,  and  the  legislature  is 
powerless  to  abridge  the  same  or  take  it  away. 

In  Rathbove  v.  Wirth,  6  App.  Div.  277.  we 
find  this  discussion  of  the  right  of  local  self- 
government:  **Under  our  lorm  of  government 
that  supreme  power  is  vested  in  and  exercised 
by  the  majority,  and  for  all  practical  purposes 
the  majority  are  the  people.  The  principle 
that  the  majority  shall  govern  lies  at  the  very 
basis  of  our  government.  Among  the  rights 
of  the  majority,  as  a  part  of  its  sovereign 
power,  is  the  right  to  select  officers,  either  di- 
rectly, by  election,  or  indirectly,  by  authorities 
or  officers  whom  they  have  chosen  by  election. 
.  .  .  This  power  of  the  majority  to  gov- 
ern, the  legislature  cannot  take  from  them. 
The  legislature  exercises  the  legislative  power 
of  the  people;  it  is  their  agent  for  that  pur- 
pose; but  it  cannot  limit  or  surrender  any  of 
the  power  or  authority  of  its  principals.  But 
it  may  be  said  the  legislature  is  composed  of 
the  representatives  of  the  people,  and  that, 
therefore,  their  acts  are  presumed  to  be  the 
acts  of  a  majority  of  the  people,  and  that, 
while  this  act  deprives  the  majority  of  the 
people  in  one  locality  of  their  power,  still  it  is 
in  accordance  with  the  will  of  the  majority  of 
the  people  of  the  whole  state,  and  that  thereby 
the  principle  of  majority  government  is  recog- 
nized. There  would  be  force  in  that  sugges 
tion  if  it  was  not  for  another  principle  of  our 
government  recognized  by  our  Constitution, 
and  if  the  people  had  not  by  the  Constitution 
limited  their  power  to  override  the  will  of  a 
majority  in  any  locality.  The  principle  I  re- 
fer to  is  the  principle  of  local  self-government. 
.  .  .  Local  self-government  is  the  school 
which  fits  people  for  self-government.  Local 
self  government  is  the  result,  and  also  the 
most  efficient  preserver,  of  civil  liberty.  .  .  . 
The  principle  is  one  that  runs  through  our  en- 
tire system  of  government,  from  the  road  and 
school  district  up  to  the  Federal  government. 
.  .  .  Without  further  continuing  this  branch 
of  the  discussion,  suffice  it  to  say  that  in  my 
opinion  the  purpose  of  the  bill  is  obnoxious  to 
the  Constitution,  as  an  infringement  upon  the 
right  of  the  majority  to  select  i  heir  own  officers 
either  immediately  by  election  or  by  their  ac- 
credited agents,  and  as  destructive  of  the  prin- 
ciple of  local  self-government." 

In  Rathbone  v.  Wirth.  150  N.  Y.  459,  84  L. 
R.  A.  408,  Mr.  Justice  Gray,  in  delivering  the 
opinion  of  the  court,  said:  **I  refer  to  the  right 
of  local  self  government,  a  right  which  in- 
heres in  a  republican  government,  and  with 
reference  to  which  our  Constitution  was 
framed.  The  habit  of  local  self-government  is 
something  which  we  took  over,  or,  rather,  con- 
tinued, from  the  English  system  of  govern- 
ment; and.  as  Judge  Cooley  has  remarked 
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with  reference  to  the  Constitutions  of  the 
states,  'if  not  expressly  recognized,  it  is  still  to 
be  understood  that  all  of  these  instruments  are 
framed  with  its  present  existence  and  antici- 
pated continuance  in  view.'  Cooley.  Const. 
Lim.  p.  35.  The  principle  is  one  which  takes 
but  little  reflection  to  convince  the  mind  of 
being  fundamental  in  our  governmental  system, 
and  as  contributing  strength  to  the  national 
life,  in  its  educational  and  formative  effect 
upon  the  citizen.  It  means  that  in  the  local, 
or  political,  subdivisions  of  the  state,  the  peo- 
ple of  the  locality  shall  administer  their  own 
local  affairs,  to  the  extent  that  that  ri^ht  is  not 
restricted  by  some  constitutional  provision.  I 
do  not  think  it  can  be  seriously  disputed  that 
the  conception  of  the  state  is  free  from  the  ele- 
ment that  it  belongs  to  it  to  control  purely 
local  affairs,  and  that  state  interference  finds 
justification  only  when  state  policy,  or  local 
abuses,  demand  it.  I  think  that  no  inference 
is  warranted  that  other  powers  have  been  con- 
ferred by  the  people  upon  their  legislative 
body  than  those  which  are  mentioned  in  the 
Constitution,  or  which  are  necessary  to  carry 
into  effect  those  which  are  expressly  given. 
.  .  .  'The  theory  of  the  Constitution  is, 
that  the  several  counties,  cities,  towns,  and 
villages  are,  of  right,  entitled  to  choose  whom 
they  will  have  to  rule  over  them;  and  that  this 
right  cannot  be  taken  from  them,  and  the  elect- 
ors and  inhabitants  disfranchised,  by  any  act 
of  the  legislature,  or  of  any  or  all  the  depart- 
ments of  the  state  government  combined.  This 
right  of  self-government  lies  at  the  foundation 
of  our  institutions,  and  cannot  be  disturbed  or 
interfered  with,  even  in  respect  to  the  smallest 
of  the  divisions  into  which  the  state  is  divided 
for  governmental  purposes,  without  weaken- 
ing the  entire  foundation;  and  hence  it  is  a 
right,  not  only  to  be  carefully  guarded  by 
every  department  of  the  government,  but 
every  infraction  or  evasion  of  it  to  be  promptly 
met  and  condemned,  especially  by  the  courts, 
when  such  acts  become  the  subject  of  judicial 
investigation.'  This  is  strong  and  significant 
language.  Read  in  its  light,  the  provi-^ion  of 
the  act  under  consideration  appears  as  legisla- 
tion hostile  to  that  freedom  of  action  which 
the  people  of  Albany  have  the  right  to  claim, 
under  the  Constitution,  in  the  management  of 
their  own  affairs." 

In  People,  Le  Boy,  v.  Hurlbut,  24  Mich. 
44,  79,  9  Am.  Rep.  108,  there  was  in- 
volved  the  validity  of  an  act  of  the  legis- 
lature creating  a  board  of  public  works  in 
the  city  of  Detroit,  and  providing  for  the 
appointment  of  the  officers  or  members  of  the 
board  by  the  legislature.  Section  14,  art.  15, 
of  the  Constitution  of  Michigan  declares:  * 'Ju- 
dicial officers  of  cities  and  villages  shall  be 
elected,  and  all  other  officers  shall  be  elected  or 
appointed,  at  such  time  and  in  such  manner  as 
the  legislature  shall  direct. "  The  law  was  held 
invalid,  and  that  permanent  appointments  for 
purposes  solely  municipal  can  be  made  alone 
by  municipal  authority.  Campbell.  Ch.  J., 
in  his  opinion  said:  *'In  the  litigation  now 
before  us  there  is  no  acquiescence  by  the  city 
in  the  choice  of  the  board  of  works,  or  in  any 
part  of  the  legislative  action  on  the  subject. 
We  are  therefore  compelled  to  consider  the 
plain  question  whether  the  state  authorities 
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have  a  right  to  assume  unlimited  control  of  all 
municipal  appointments.  Judicial  offices  the 
Constitution  has  distinctly  provided  for  as 
elective,  and  they  are  local  in  their  action, 
rather  than  in  their  nature.  But  as  to  other 
othces  the  power  is  plenary,  or  it  does  not  ex- 
ist at  all.  It  may  as  well  include  every  office 
as  any  less  than  all.  It  may  put  all  the  power 
into  the  hands  of  one  person,  as  well  as  divide 
it  among  several,  and  it  may  continue  it  for 
life  as  well  as  for  a  less  period.  Life  tenure  is 
not  rare  in  municipal  offices.  The  aldermen 
of  London,  and  probably  of  many  other  cities, 
bold  for  life.  It  mav  create  incorporated  cities 
and  villages  in  such  numbers  as  to  put  the 
great  mass  of  local  administrHtion  in  the  hands 
of  state  agents.  This  is  not  very  likely  to  hap 
pen,  but  it  is  just  as  likely  as  many  other 
things  which  it  has  been  thought  proper  to 
guard  against  by  constitutional  enactment.  It 
is,  beyond  dispute,  directly  opposed  to  the 
principal  design  of  all  our  Constitutions;  and, 
if  it  has  not  been  guarded  against,  there  has 
been  a  very  great  oversight,  and  the  present 
legislation  shows  that  the  danger  was  not 
imaginary.  But  the  Constitution  is  not  fairly 
open  to  such  criticism.  We  must  never  forget, 
in  studying  its  terms,  that  most  of  them  had  a 
settled  meaning  before  its  adoption.  Instead 
of  being  the  source  of  our  laws  and  liberties, 
it  is,  in  the  main,  no  more  than  a  recogirition 
and  re  enactukent  of  an  accepted  system.  The 
rights  preserved  are  ancient  rights,  and  the 
municipal  bodies  recognized  in  it,  and  required 
to  be  perpetuated,  were  already  existing,  with 
known  elements  and  functions.  They  were 
not  towns  or  counties  or  cities  or  villages  in 
the  a1)stract,— or  municipalities  which  bad  lost 
all  their  old  liberties  by  central  usurpation,  but 
American  and  Michigan  municipalities  of  com- 
mon-law origin,  and  having  no  less  than 
common-law  franchises.  .  .  .  Our  Constitu- 
tion cannot  be  understood  or  carried  out  at  all, 
except  on  the  theory  of  local  self-government, 
and  the  intention  to  preserve  it  is  C(uite  appar- 
ent. In  every  case  where  provision  is  made 
by  the  Constitution  itself  for  local  officers, 
they  are  selected  by  local  action.  ...  1 1  is 
impossible  to  read  that  document  without  find- 
ing the  plainest  evidence  that  every  part  of 
the  state  is  to  be  under  some  system  of  local- 
ized authority,  emanating  from  the  people. 
This  is  no  mere  political  theory,  but  appears 
in  the  Constitution  as  the  foundation  of  all  our 
polity.  There  is  no  middle  ground.  A  city 
has  no  constitutional  safeguards  for  its  people, 
or  it  has  the  right  to  have  all  its  officers  ap- 
pointed at  home.  Unless  this  power  is  exclu- 
sive, the  state  may  manage  all  city  affairs  by 
its  own  functionaries.  The  only  reasonable 
meaning  of  the  constitutional  clause  in  ques- 
tion is  that,  when  the  legislature  has  designated 
the  time  and  manner  'of  appointment  or  elec- 
tion, the  local  authority  shall  fill  the  offices  as 
«o  ordained." 

Cooley,  J.,  delivered  a  separate  concurring 
opinion  in  the  same  case,  so  full  of  sound  rea- 
son and  common  sense  that  we  have  taken 
copious  excerpts  therefrom.  He  said:  *'We 
have  before  us  a  legislative  act  creating  for  the 
city  of  Detroit  a  new  board,  which  is  to  exer- 
cise a  considerable  share  of  the  authority  usu- 
ally possessed  by  officers  locally  chosen;  to 
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have  general  charge  of  the  city  buildings, 
property,  and  local  conveniences;  to  make 
contracts  for  public  works  on  behalf  of  the 
city;  and  to  do  many  things  of  a  legislative 
character  which  generally  the  common  council 
of  cities  alone  is  authorized  to  do.  The  legis- 
lature has  created  this  board,  and  it  has  ap- 
pointed its  members;  and  both  the  one  and  the 
other  have  been  done  under  a  claim  of  right 
which,  unless  I  wholly  misunderstand  it, 
would  justify  that  body  m  taking  to  itself  the 
entire  and  exclusive  government  of  the  city, 
and  the  appointment  of  all  its  officers,  except- 
ing only  the  judicial,  for  which,  by  the  Con- 
stitution, other  provision  is  expressly  made. 
And  the  question,  broadly  and  nakedly  stated, 
can  be  nothing  short  of  this:  Whether  local 
self-government  in  this  state  is  or  is  not  a  mere 
privilege,  conceded  by  the  legislature  in  its 
discretion,  and  which  may  be  withdrawn  at 
any  time  M  pleasure.  I  state  the  question  thus 
broadly  because,  notwithstanding  the  able  ar- 
guments made  in  this  case,  and  after  mature 
deliberation,  I  can  conceive  of  no  argument  in 
support  of  the  legislative  authority  which  will 
stop  short  of  this  plenary  and  sovereign  right. 
.  .  .  The  doctrine  that  within  any  general 
grant  of  legislative  power  by  the  Constitution 
there  can  l^  found  authority  thus  to  take  from 
the  people  the  management  of  their  local  con- 
cerns, and  the  choice,  directly  or  indirectly,  of 
their  local  officers,  if  practically  asserted, 
would  be  somewhat  startling  to  our  people, 
and  would  be  likely  to  lead  hereafter  to  a  more 
careful  scrutiny  of  the  charters  of  government 
framed  by  them,  lest  sometime,  by  an  inad- 
vertent use  of  words,  they  might  be  found  to 
have  conferred  upon  some  agency  of  their  own 
the  legal  authority  to  take  away  their  liberties 
altogether.  If  we  look  into  the  several  state 
Constitutions  to  see  what  verbal  restrictions 
have  heretofore  been  placed  upon  legislative 
authority  in  this  regard,  we  shall  find  them 
very  few  and  simple.  We  have  taken  great 
pains  to  surround  the  life,  liberty,  and  prop- 
erty of  the  individual  with  guaranties,  but  we 
have  not,  as  a  general  thing,  guarded  local  gov- 
ernment with  similar  protections.  We  must 
assume  either  an  intention  that  the  legislative 
control  should  be  constant  and  absolute,  or,  on 
the  other  baud,  that  there  are  certain  funda- 
mental principles  in  our  general  framework  of 
government,  which  are  within  the  contempla- 
tion of  the  people  when  they  agree  upon  the 
written  charter,  subject  to  which  the  delega- 
tions of  authority  to  the  several  departments  of 
government  have  been  made.  That  this  last 
IS  the  case  appears  to  me  too  plain  for  serious 
controversy.  The  implied  restrictions  upon 
the  power  of  the  legislature,  as  regards  local 
government,  though  their  limits  may  not  be  so 
plainly  defined  as  express  provisions  might 
have  made  them,  are  nevertheless  equally  im- 
perative in  character;  and,  whenever  we  find 
ourselves  clearly  within  them,  we  have  no  al- 
ternative but  to  bow  to  their  authority.  The 
Constitution  has  been  framed  with  these  re- 
strictions in  view,  and  we  should  fall  into  the 
grossest  absurdities  if  we  undertook  to  con- 
strue that  instrument  on  a  critical  examination 
of  the  terms  em  ployed,  while  shutting  our  eyes 
to  all  other  considerations.  The  circumstances 
from    which    these    implications    arise   are: 
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First,  that  the  Constftution  has  been  adopted 
iu  view  of  a  system  of  local  jrovernment,  well 
understood  and  tolerably  uniform  in  charac- 
ter, existing  from  the  very  earliest  settlement 
of  the  country,  never  for  a  moment  suspended 
or  displaced,  and  the  continued  existence  of 
which  is  assumed;  and,  second,  that  the  lib- 
erties of  the  people  have  generally  been  sup- 
posed to  spring  from,  aod  be  dependent  upon, 
that  system.  ...  Our  traditions,  practice, 
and  expectations  have  all  been  in  one  direc- 
tion. And  when  we  go  beyond  the  general 
view,  to  inquire  into  the  details  of  authority, 
we  find  that  it  has  included  the  power  to  choose 
in  some  form  the  persons  who  are  id  ad  minis 
ter  the  local  regulations.  Instances  to  the 
contrary,  except  where  the  power  to  be  admin- 
istered was  properly  a  state  power,  have  been 
purely  exceptional.  ...  In  view  of  these 
historical  facts,  and  of  these  general  principles, 
the  question  recurs  whether  our  state  Constitu- 
tion can  be  so  construed  as  to  confer  upon  the 
legislature  the  power  to  appoint  for  the  mu- 
nicipalities the  officers  who  are  to  manage  the 
property,  interests,  and  rights  in  which  their 
own  people  alone  are  concerned.  If  it  can  be, 
it  involves  these  consequences:  As  there  is  no 
provision  requiring  the  legislative  interference 
to  be  upon  anv  general  system,  it  can  and  may 
be  partial  and  purely  arbitrary.  As  there  is 
nothing  requiring  the  persons  appointed  to  be 
citizens  of  the  locality,  they  can  and  may  be 
sent  in  from  abroad;  and  it  is  not  a  remote 
possibility  that  self-government  of  towns  may 
make  way  for  a  government  by  such  influ- 
ences as  can  force  themselves  upon  the  legisla- 
tive notice  at  Lansing.  As  the  municipal  cor- 
poration will  have  no  control,  except  such  as 
the  state  may  voluntarily  give  it,  as  regards 
the  taxes  to  be  levied,  the  buildings  to  be  con 
structed,  the  pavements  to  be  laid,  and  the 
conveniences  to  be  supplied,  it  is  inevitable 
that  parties,  from  mere  personal  considerations, 
shall  seek  the  offices,  and  endeavor  to  secure 
from  the  appointing  body,  whose  members  in 
general  are  not  to  feel  the  burden,  a  compen- 
sation such  as  would  not  be  awarded  bv  the 
people  who  must  bear  it,  though  the  chief  tie 
binding  them  to  the  interests  of  the  people 
governed  might  be  the  salaries  paid  on  the 
one  side  and  drawn  on  the  other.  As  the  leg- 
islature could  not  be  compelled  to  regard  the 
local  political  sentiment  in  its  choice,  and 
would,  in  fact,  be  most  likely  to  interfere 
when  that  sentiment  was  adverse  to  its  own, 
the  government  of  cities  might  be  taken  to 
itself  by  the  party  for  the  time  being  in  power; 
and  municipal  governments  might  easily  and 
naturally  become  the  spoils  of  party,  as  state 
and  national  offices  unfortunately  are  now. 
AH  these  things  are  not  only  possible,  but  en 
tirely  within  the  range  of  probability,  if  the 
positions  assumed  on  behalf  of  the  state  are 
tenable.  It  may  be  said  that  these  would  be 
mere  abuses  of  power,  such  as  may  creep  in 
under  any  system  of  constitutional  freedom; 
but  what  is  constitutional  freedom?  Has  the 
administration  of  equal  laws  by  magistrates 
freely  chosen  no  necessary  place  in  it?  Con 
stitutional  freedom  certainly  does  not  consist 
in  exemption  from  governmental  interference 
in  the  citizen's  private  affairs;  in  his  being  un- 
molested in  his  family,  suffered  to  buy,  sell, 
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and  enjoy  property,  and  generally  to  seek  hap- 
piness in  his  own  way.  All  this  might  be  per- 
mitted by  the  most  arbitrary  ruler,  even  though 
he  allowed  his  subjects  no  degree  of  political 
liberty.  The  government  of  an  oligarchy  may 
be  as  just,  as  regardful  of  private  rights,  and 
as  little  burdensome,  as  any  other;  but,  if  it 
were  sought  to  establish  such  a  government 
over  our  cities  by  law,  it  would  hardly  do  to 
call  upon  a  protesting  people  to  show  wherein 
the  Constitution  the  power  to  establish  it  was 
prohibited.  It  would  be  necessary,  on  the 
other  hand,  to  point^out  to  them  where,  and  by 
what  unguarded  words,  the  power  had  been 
conferred.  Some  things  are  too  plain  to  be 
written.  If  this  charter  of  state  government, 
which  we  call  a  'constitution,'  were  all  there 
was  of  constitutional  command;  if  the  usages, 
the  customs,  the  maxims.that  have  sprung  from 
the  habits  of  life,  modes  of  thought,  methods  of 
trying  facts  by  the  neighborhood,  and  mutual 
responsibility  in  neighborhood  interests,  the 
precepts  which  have  come  from  the  revolu- 
tions which  overturned  tyrannies,  the  senti- 
ments of  manly  independence  and  self-con- 
trol which  impelled  our  ancestors  to  summon 
the  local  communities  to  redress  local  evils,, 
instead  of  relying  upon  King  or  legislature  at  a 
distance  to  do  so,~if  a  recognition  of  all  these 
were  to  be  stricken  from  the  body  of  our  con- 
stitutional law,  a  lifeless  skeleton  might  remain; 
but  the  living  spirit,  that,  which  gives  it  force 
and  attraction,  which  makes  it  valuable,  and 
draws  to  it  the  affections  of  the  people;  that 
which  distinguishes  it  from  the  numberless 
constitutions,  so  called,  which  in  Europe  have 
been  set  up  and  thrown  down  within  the  last 
hundred  years,  many  of  which  in  their  expres- 
sions, have  seemed  equally  fair  and  to  possesa 
equal  promise  with  ours,  and  have  only  been 
wanting  in  the  support  and  vitality  which  these 
alone  can  give,~this  living  and  breathing  spirit 
which  supplies  the  interpretation  of  the  words 
of  the  written  charter,  would  be  utterly  lost 
and  gone.  .  .  .  The  state  may  mold  local 
institutions  according  to  its  views  of  policy  or 
expediency;  but  local  government  is  a  matter 
of  absolute  right,  and  the  stale  cannot  take  it 
away.  It  would  be  the  boldest  mockery  to 
speak  of  a  city  as  possessing  municipal  liberty 
where  the  state  not  only  shaped  its  govern- 
ment, but  at  discretion  sent  in  its  own  agenU 
to  administer  it,  or  to  call  that  system  one  of 
constitutional  freedom  under  which  it  should 
be  equally  admissible  to  allow  the  people  full 
control  in  their  local  affairs,  or  no  control  at 
all.  What  I  say  here  is  with  the  utmost  re- 
spect and  deference  to  the  legislative  depart- 
ment even  though  the  task  I  am  called  upon  to 
perform  is  to  give  reasons  why  a  blow  aimed 
at  the  foundation  of  our  structure  of  liberty 
should  be  warded  off."    . 

The  same  doctrine  was  recognized  and  ap- 
plied by  the  same  court  in  People,  Park  Comrs., 
V.  Detroit,  28  Mich.^  228,  15. Am.  Rep.  202.  In 
that  case  there  was  under  consideration  a  stat- 
ute relative  to  a  public  park  for  the  city  of 
Detroit,  which  created  a  board  of  park  com- 
missioners, and  designated  six  citizens  of  De- 
troit as  the  first  members  of  such  board  The 
act  was  held  invalid  because  the  selection  of 
the  park  commissioners  by  the  legislature  was 
repugnant  to  the  inherent  right  of  local  self- 
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goverament.  The  constitutional  right  of 
municipal  self-government  was  sustained  in 
People,  Atiy,  Gen.  v.  Detroit,  29  Mich.  108; 
Peojple,  Park  Comrs.,  v.  Detroit,  29  Mich.  843; 
iVopfe,  Hubbard,  v.  SpringweUs  Twp.  Board, 
25  Mich.  153;  Allory.  Wayne  County  Auditors, 
48  Mich.  76;  Atty,  Qen.  v.*  Detroit,  58  Mich. 
218.  55  Am.  Rep.  676.  By  an  act  of  the  legis- 
lature of  Michigan,  the  governor  was  empow- 
ered to  appoint  three  commissioners  to  improve 
a  certain  highway,  and  levy  the  expense  on 
adjacent  lands.  The  iaw  was  declared  invalid 
in  People,  Hubbard,  v.  Springwelh  Tujp.  Board, 
25  Mich.  153.  as  inimical  to  the  fundamental 
theory  of  self-government.  In  Michigan  there 
existed  a  statute  making  it  the  duty  of  the  gov- 
ernor, by  appointment,  to  fill  any  vacancy  in 
a  county  ofhce  for  and  during  the  unexpired 
portion  of  the  regular  term  limited  to  such 
officer;  and  in  pursuance  of  said  enactment  the 
governor  appointed  one  (Jeorge  C.  Lawrence 
as  auditor  for  the  county  of  Wayne,  in  the 
place  of  William  C.  Mahoney,  deceased.  Pro- 
ceedings in  the  nature  of  quo  warranto  bv  the 
attorney  general,  on  the  relation  of  said  Law- 
rence, were  instituted  in  the  supreme  court  to 
test  the  right  of  the  latter  to  said  office  of 
county  auditor.  The  validity  of  the  law  under 
which  Lawrence  was  appointed  was  assailed, 
and  the  court  said  the  statute  which  gave  the 
governor  power  to  fill  vacancies  in  county 
offices  was  Invalid,  since  it  deprived  the  elect- 
ors of  the  county  of  the  right  lo  choose  their 
own  officers.  Atfy,  Oen.,Laiorence,Y.Trombly, 
89  Mich.  50.  McGralh,  J.,  speaking  for  the 
court,  said:  "No  question  is  raised  as  to  the 
legality  of  his  appointment,  but  respondent 
insists  that  the  act  of  1857  is  unconstitutional, 
as  abridging  the  right  of  local  self-government 
that  the  governor's  authority  under  the  act  of 
1873  is  limited  by  implication  to  provisional 
appointments,  and  that  the  electors  of  Wayne 
county  had  the  right  to  fill  the  vacancy  at  the 
next,  or  at  any  subsequent,  general  election  aft 
ersuch  vacancy  occurred.  While  the  Constitu- 
tion contains  no  express  verbal  restrictions 
upon  the  power  of  the  legislature  to  authorize 
the  governor  to  make  permanent  appointments 
to  purely  local  offices,  the  principle  of  local 
self-government  is  so  deeply  imbedded  in  the 
groundwork  of  our  system  of  government  that 
no  mere  general  grant  of  legislative  power  can 
be  said  to  include  the  authority  to  take  from 
the  people  the  management  of  their  local  con- 
cerns, and  all  delegations  of  authority  to  the 
several  departments  of  government  must  be 
deemed  to  have  been  made  subject  lo  this 
fundamental  principle.  This  is  but  a  restate- 
ment of  the  doctrine  laid  down  by  Justice 
Cooley,  after  an  able  and  exhaustive  discussion 
of  the  question,  participated  in  by  all  the  mem- 
bers of  the  court  in  People,  Le  Roy,v.  Hurlbul, 
24  Mich.  44,  9  Am.  Rep.  103."  Judge  Mc- 
Grath,  after  staling  that  the  correctness  of  the 
doctrine  enunciated  in  People,  Le  Roy,  v.  Hurl- 
hut,  24  Mich.  44,  9  Am.  Rep.  103,  has  not 
been  since  questioned,  but  approved  in  numer- 
ous cases,  which  he  cites,  said:  "The  act  of 
1857  is  therefore  invalid,  as  the  legislature  can- 
not devest  the  people  of  the  county  of  Wayne 
of  the  right  to  select  their  own  officers  in  the 
usual  manner.'*  The  Michigan  cases  referred 
to  in  this  opinion  are  in  point  here,  as  they 
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were  decided  under  a  constitution  like  our  own 
which  contains  no  express  provision  limiting 
the  power  of  the  legislature  to  authorize  the 
governor  to  appoint  purely  local  officers.  The 
supreme  court  of  Michigan  steadfastly  denied 
the  power  of  the  legislature  to  deprive  muni- 
cipal corporations  of  the  ris^ht  of  local  self- 
government,  although  in  People,  Drake,  v. 
Mahaney,  13  Mich.  492,  that  court,  in  har- 
mony with  the  principle  announced  by  many 
courts,  approved  a  law  authorizing  the  selec- 
tion by  the  governor  of  police  commissionera 
for  cities;  recognizing  a  distinction  between 
officers  whose  duties  are  purely  of  a  local  char- 
acter, and  officers,  chosen  for  a  particular  city 
or  town,  whose  duties  are  of  a  public  or  general 
nature,  and  which  concern  the  state  or  general 
public.  The  former  class  the  legislature  may 
not  empower  the  governor  to  appoint,  while 
such  authority  may  be  conferred  upon  the  ex- 
ecutive as  to  the  officers  belonging  to  the  latter 
class. 

The  legislature  of  the  state  of  Indiana  passed 
a  law  (Acts  1889,  p.  247)  purporting  to  give 
control  of  the  streets,  alleys,  sewers,  lights, 
water  supply,  etc..  in  cities  containing  more 
than  50,000  inhabitants,  to  boards  of  public 
works  appointed  by  the  legislature  for  resi- 
dents of  the  cities  affected.  This  act  was  un- 
der consideration  in  State,  Jameson,  v.  Denny ^ 
118  Ind.  382,  4  L.  R.  A.  79,  and  held  to  be 
void,  as  denying  the  right  of  local  self  govern- 
ment, although  the  law  contravened  no  express 
provision  of  the  Constitution  of  that  state. 
That  decision  is  planted  squarely  upon  the 
proposition  that  the  right  of  the  people  to  gov- 
ern themselves,  as  to  matters  purely  local  in 
their  nature,  through  the  medium  of  local 
municipal  officers  of  their  own  choosing,  was 
not  curtailed  bv  the  adoption  of  the  Constitu- 
tion, but  is  still  vested  in  them,  and  the  legis- 
lature is  powerless  to  take  such  right  away. 
Coffey,  J.,  in  delivering  the  opinion  of  the 
court,  observed:  *'It  is  perhaps  true  that  the 
general  assembly  may  at  will  pass  laws  regu- 
lating the  government  of  towns  and  cities, 
taking  from  them  powers  which  had  previously 
been  granted,  or  adding  to  those  which  had 
previously  been  given;  but  we  do  not  think 
that  it  can  take  away  from  the  people  of  a  town 
or  city  rights  which  thej  possessed,  as  citizens 
of  the  state,  before  their  incorporation.  The 
object  of  granting  to  the  people  of  a  city 
municipal  powers  is  to  give  them  additional 
rights  and  powers  to  better  enable  them  to 
govern  themselves,  and  not  to  take  away  any 
rights  they  possessed  before  such  grant  was 
made.  It  may  be  true  that  as  to  such  matters 
as  the  state  has  a  peculiar  interest  in,  different 
from  that  relating  to  other  communities,  it 
may,  by  proper  legislative  action,  take  control 
of  such  interests;  but  as  to  such  matters  as  are 
purely  local,  and  concern  only  the  people  of 
that  cummunity,  they  have  the  right  to  con- 
trol them,  subject  only  to  the  general  laws  of 
the  state,  which  affect  all  the  people  of  the 
Slate  alike.  The  construction  of  sewers  in  a 
city,  the  supply  of  gas,  water,  fire  protection, 
and  many  other  matters  that  might  be  men- 
tioned, are  matters  in  which  the  local  commun- 
ity alone  is  concerned,  and  in  which  the  state 
has  no  special  interest,  more  than  it  has  in  the 
health  and  prosperity  of  the  people  generally; 
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and  they  are  matters  over  which  the  people 
affected  thereby  have  the  exclusive  control,  and 
it  cannot,  in  our  opinion,  be  taken  away  from 
them  by  the  leji^islature."  In  the  same  opinion 
after  speaking  of  the  duties  and  powers  con- 
ferred upon  the  three  members  of  the  board 
provided  for  by  the  act,  this  language  is  em- 
ployed: "If  the  legislature  may  put  these 
matters  in  the  hands  of  three  men,  why  not  in 
the  hands  of  one  man?  And  if  they  may  trans- 
fer these  matters,  why  may  they  not  transfer 
others?  In  other  words,  the  effort  is  by  this 
act  to  take  from  the  city  all  control  over  the 
improvements  of  the  city,  without  the  consent 
of  her  people,  and  place  it  in  the  hands  of  the 
agents  of  the  state  chosen  by  the  legislature, 
and  charge  the  people  of  the  city  with  the 
whole  expense.  We  do  not  think  that  the  peo- 
ple have  conferred  upon  the  legislature  any 
such  power.  It  is  subversive  of  all  local  self- 
government,~a  right  that  the  people  did  not 
surrender  when  they  adopted  the  Constitution. 
They  still  retained,  after  the  adoption  of  that 
instrument,  the  right  to  select  their  own  local 
officers,  and  every  effort  to  deprive  them  of 
such  right  must  be  held  to  be  beyond  the 
power  of  the  legislature.  In  our  opinion  the 
entire  act  attempting  to  create  a  board  of  pub- 
lic works  and  affairs  for  cities  having  a  popula- 
tion of  50,000  or  more  is  in  conflict  with  the 
Constitution,  and  is  void.''  Elliott,  Ch.  J.,  in 
a  separate  concurring  opinion  in  the  same  case, 
said:  "The  right  to  choose  officers  is  primarily 
and  inherently  in  the  people.  Primarily  it  is 
neither  an  executive  nor  a  legislative  function. 
Except  as  expressly  or  impliedly  delegated  to 
the  executive  or  the  legislative  department,  it 
resides  entirely  in  the  electors  of  the  state. 
Silence  on  the  subject  takes  no  part  of  the 
power  from  the  people,  and  vests  none  in  their 
representatives.  State^  Fmcler,  v.  Johns,  3  Or. 
688;  People,  Whitney,  v.  Bull,  46  N.  Y.  57,  7 
Am.  Rep.  802;  Speedy.  Crawford,  8  Met.  (Ky.) 
207.  .  .  .  I  do  not  deny  that  the  legisla- 
ture has  the  power  to  change  the  forna  and 
mode  in  which  municipal  corporations  shall 
be  governed.  On  the  contrary,  I  affirm  that 
without  the  consentof  the  inhabitants  the  form 
of  the  corporate  government  may  at  any  time 
be  altered,  but  I  do  deny  that  the  legislature 
has  the  power  to  deprive  the  electors  of  a  I 
municipal  corporation  of  the  right  to  choose 
their  own  immediate  local  officers.  By  imme- 
diate local  officers  I  mean  such  as  are  charged 
with  the  control  of  purely  local  concerns,  as 
the  streets,  the  Are  apparatus,  and  the  like 
matters.  In  the  class  of  local  officers  I  do  not 
include  the  peacekeeping  officers,  or  the  con- 
stabulary, for  such  officers  are  in  reality 
officers  of  the  state,  as  it  is  the  duty  of  the  state 
to  provide  for  the  personal  safety  of  its  citizens 
on  the  thronged  streets  of  a  great  city  as  well 
as  on  the  secluded  rural  highways.  What 
I  affirm,  in  short,  is  this:  That  because  an 
elector  lives  in  a  city  he  cannot  have  the 
right  to  vole  upon  purely  local  affairs  taken 
from  him  by  any  statute.  The  decisions 
which  declare  that  the  state  may  appoint 
peace  officers  in  cities  can  be  sustained  only 
upon  the  ground  that  such  officers  are  state 
officers  and  not  local  officers.  The  principle 
is  one  not  to  be  extended,  but  to  be  limited." 
The  precise  question  now  before  us  has  been 
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determined  by  the  supreme  court  of  Indiana, 
in  an  able  and  exhaustive  opinion,  in  EvanniUe 
V.  State,  BUnd,  118  Ind.  426.  4  L.  R  A.  93, 
and  StaU,  Holt,  v.  Denny,  118  Ind.  449,  4  L. 
R.  A.  65.  In  both  of  those  cases  there  waa 
under  consideration  an  act  creating  a  metro- 
politan police  and  fire  board  in  cities  having  a 
certain  population,  providing  for  the  appoint- 
ment of  the  commissioners  or  members  of  said 
board  by  the  legislature,  and  giving  them  full 
control  and  power  over  the  police  and  fire  de- 
partments or  such  cities,  and  property  and  rec- 
ords belonging  to  said  departments.  The  act 
was  assailed  as  being  unconstitutional  on  vari- 
ous grounds,— among  others,  that  it  deprived 
the  people  of  the  cities  coming  within  the  pro- 
visions of  the  law  of  the  right  of  local  self- 
government.  The  invalidity  of  the  law  waa 
declared  on  that  ground.  Berkshire,  J.,  in  de- 
livering the  opinion  of  the  court  in  the  first 
case,  uses  this  language:  "The  commissioners 
who  compose  the  board  are  not  the  officers  or 
representatives  of  the  cit}^  for  it  has  no  part  in 
their  selection,  and  no  control  over  their  ac- 
tions. They  are  appointed  by  the  legislature, 
and  derive  all  authority  from  that  high  power. 
They  are  therefore  the  officers  and  representa- 
tives of  the  state,  and  not  of  the  city.  But 
under  the  law  all  expenses,  of  whatever  kind, 
relating  to  these  departments,  the  city  has  to 
pay.  ...  If  the  act  related  alone  to  the 
management  of  the  police  department,  and  the 
state  was  proposing  to  take  upon  itself  the  bur- 
den of  maintaining  the  department,  as  well  as 
its  management,  or  if  it  were  made  to  appear 
that  the  city  had  failed  to  furnish  a  police 
force,  or  one  that  was  sufficient  for  the  protec- 
tion of  persons  and  property,  then  a  very  dif- 
ferent question  would  be  presented  for  our 
consideration.  Except  so  far  as  an  efficient 
police  department  goes,  which  is  for  the  pro- 
tection of  the  public  at  large,  the  people  of  the 
state  are  not  interested  in  any  of  the  matters  to 
which  the  said  act  of  the  legislature  relates, 
but  the  citizens  of  Evansville  and  Indianapo- 
lis, the  two  cities  to  which  the  act  applies,  are 
alone  interested.  It  therefore  becomes  a  ques- 
tion whether  or  not  the  legislature  may  take 
from  the  people  of  these  two  cities  the  right 
of  local  self-government, — the  right  to  manage 
and  control  their  own  purely  local  affairs  in 
their  own  way, — and  place  the  management  of 
all  such  local  affairs  under  state  control.  We 
do  not  believe  that  the  legislature  has  any  such 
power.  Before  written  Constitutions,  the  peo- 
ple possessed  the  power  of  local  self  govern- 
ment. It  is  conceded  that  the  people  of  Indi- 
ana originally  possessed  all  governmental 
power,  and  it  will  not  be  questioned  but 
that  they  still  possess  such  of  that  power  as 
has  not  been  delegated.  All  the  power  which. 
the  people  have  delegated  is  what  has  passed 
from  them  by  the  Constitution.  Pom.  Const. 
Law,  9th  ed.  title  Centralization  and  ijoeal 
Self  Government,  ^§  161  et  seg.:  1  Dill.  Mun. 
Corp.  8d  ed.  ^  9;  Cooley,  Const.  Lim.  5th  ed. 
p.  225;  People,  Le  Boy,  v.  Uurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  People,  Park  Comrs.,  ▼. 
Detroit,  28  Mich.  228,  15  Am.  Rep.  202;  7^- 
ple,  McCagg,  v.  Chicago,  51  III.  17.  2  Am.  Rep. 
278;  People  v.  Lynch,  51  Cal.  15,  21  Am.  Rep. 
677;  People,  Bolton,  v.  Albertton,  55  N.  Y.  50; 
People,    Towmend     v.   Porter,  90  N.  Y.  6S. 
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...  No  provision  is  found  anywhere  in  the 
Constitution,  which  takes  from  the  people  the 
right  of  local  self-government." 

The  third  division  of  the  syllabus  in  State, 
HoU.  V.  DeriHy,  118  Ind.  449,  4  L.  R.  A.  65, 
reads  thus:  *The  right  of  local  self  govern- 
ment in  towns  and  cities  was  not  surrendered 
upon  the  adoption  of  the  Constitution,  but  is 
still  vested  in  the  people  of  the  respective  mu- 
nicipalities; and  the  legislature  cannot  appoint 
■officers  to  admiDister  municipal  affairs,  its 
powers  ending  with  the  enactment  of  laws  pre- 
scribing the  manner  of  selection  and  duties  of 
the  officers."  Olds,  J.,  delivered  the  opinion 
of  the  court  in  that  case,  and  in  discussing  the 
question  under  consideration  said:  "It  is^con- 
tended  by  counsel  for  appellants  that,  by  the 
Constitution  of  the  state,  all  power  is  vested  in 
the  legislative  department  of  the  government, 
except  such  as  is  expressly  grant^  to  the  ex- 
ecutive and  the  judiciary,  or  retained  by  the 
people  in  the  Constitution  itself.  We  are  not 
in  harmony  with  counsers  theory  of  our  state 
government,  but  we  state  it  this  way:  At  the 
adoption  of  the  state  Constitution  all  power 
was  vested  in  the  people  of  the  state.  The 
people  still  retain  all  power,  except  such  as 
they  expressly  delegated  to  the  several  depart- 
ments of  the  state  government  by  the  adoption 
of  the  Constitution.  The  legislative,  execu- 
tive, and  judicial  departments  of  the  state  have 
only  such  powers  as  are  granted  to  them  by 
the  Constitution.  In  the  1st  section  and  1st 
article  of  the  Constitution  it  is  declared  'that 
all  power  is  inherent  in  the  people.'  It  is  con- 
tended by  counsel  that,  as  certain  rights  were 
granted  and  certain  other  rights  reserved  by 
the  people,  therefore  all  rights  were  granted, 
except  such  as  were  expressly  reserved.  The 
peculiarity  of  the  theory  is,  that  while  the 
people,  by  the  Constitution,  made  grants  of 
power  to  three  different  departments  of  gov- 
ernment, it  is  contended  that  all  power  that 
was  at  that  time  in  the  grantor,  the  people, 
passed  to  one  branch  of  the  government,  Hz, 
the  political  or  legislative  branch,  and  that 
it  took  all  power  not  mentioned  in  the  instru- 
ment, and  the  executive  and  judicial  took 
only  such  as  was  expressly  granted  to  them, 
and  the  people  retained  such  only  as  was  spe- 
oiflcallv  named  and  reserved.  It  is  certainly 
a  novel  method  of' construction,  and  contrary 
to  all  rules  for  construing  contracts,  deeds, 
wills,  and  other  written  instruments:  and  it 
seems  to  us  that  the  proposition  need  but  to  be 
stated,  to  prove  its  fallacy.  In  construing  and 
giving  an  interpretation  to  the  Constitution,  we 
must  take  into  consideration  the  situation  as  it 
existed  at  the  time  of  its  adoption,  the  fact  ex- 
pressed in  the  instrument  that  all  power  is  in- 
herent in  the  people,  the  rights  and  powers 
vested  in,  and  then  exercised  by,  the  people; 
the  existence  of  cities  and  towns,  and  the  right 
of  local  self-government  exercised  by  them; 
and  the  laws  in  force,  and  form  of  govern- 
ment existing  at  the  time  of  its  adoption.  One 
of  the  fundamental  principles  of  municipal 
corporations  is  the  right  of  local  self-govern- 
ment, including  the  right  to  choose  local  offi- 
cers to  administer  the  affairs  of  the  munici- 
pality." Again,  in  the  same  opinion,  after 
quoting  from  various  authorities  to  establish 
that  the  inherent  right  of  local  self-govern- 
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ment  lies  at  the  foundations  of  our  instita- 
tioDS,  it  is  stated  that  **  we  might  quote  from 
numerous  other  authorities  to  the  same  effect 
as  the  above,  but  we  have  quoted  sufficient 
to  show  that  the  right  of  local  self  govern- 
ment, including  the  right  of  the  people  of  a 
municipality  to  select  their  own  officers,  was  a 
sacred,  fundamental  principle  and  idea  of  mu- 
nicipal corporations,  well  founded,  sacredly 
guarded,  and  lon^  enjoyed  by  the  people  of 
the  state  at  the  time  of  the  adoption  of  the 
Constitution.  As  we  interpret  the  theory  of 
our  state  government,  this  right  of  local  self- 
government,  vested  in,  exercised,  and  enjoyed 
by,  the  people  of  the  municipalities  of  the 
state  at  the  time  of  the  adoption  of  the  Con- 
stitution, yet  remains  in  them,  unless  expressly 
yielded  up  and  srranted  to  one  of  the  branches 
of  the  state  government  by  the  Constitution. 
And  in  the  decision  of  the  question  presented 
in  this  case,  it  is  only  necessary  to  determine 
whether  or  not  that  power  is  granted  to  the 
legislative  branch  of  the  government,  as  it  is 
only  it  which  has  attempted  to  deprive  the 
people  of  cities  of  the  right  to  choose  their 
own  officers,  and  administer  their  local  af- 
fairs." After  reviewing  the  various  provisions 
of  the  Constitution  of  Indiana  relating  to  the 
legislative  department  of  the  state,  the  opinion 
continues:  "The  conclusion  we  unhesitatingly 
reach 'is,  that  the  right  of  local  self  govern- 
ment in  towns  and  cities  of  this  state  is  vested 
in  the  i>eople  of  the  respective  municipalities, 
and  that  the  general  assembly  has  no  right  to. 
appoint  the  officers  to  manage  and  administer 
municipal  affairs;  that  the  right  of  the  general 
assembly  ends  with  the  enactment  of  laws 
prescribing  the  manner  of  selection  and  the 
duties  of  the  officers.  There  is  a  class  of  offi- 
cers whose  duties  are  general,  but  who  act  for 
the  state  in  localities,  which  the  general  assem- 
blies of  some  states  have  exercised  the  right  to 
appoint,  and  courts  have  upheld  the  right  to 
make  such  appointments;  but  this  class  of  of- 
ficers are  constabulary  or  peace  officers,  those 
whose  duties  are  to  preserve  the  peace.  In 
this  case  we  do  not  deem  it  necessary  to  con* 
sider  that  portion  of  the  law  relating  to  peace 
officers,  or  to  determiDC  the  right  of  the  gen- 
eral assembly  to  appoint  officers  of  that  char- 
acter under  our  Constitution.  The  right  of 
the  state,  however,  to  exercise  such  power 
must  rest  on  the  theory  that  the  state  owes  pro- 
tection to  its  citizens  wherever  they  may  be, 
within  the  borders  of  the  state,  alike  upon  high- 
ways in  a  sparsely- populated  territory  as  upon 
the"  streets  of  a  densely  populated  city,  and  to 
discharge  such  obligation  has  the  riffht  to  ex- 
ercise control  over  the  peace  officers  of  the 
state;  but  the  law  in  question  provides  for 
taking  exclusive  control  of  the  fire  department 
within  certain  cities,  appointing  the  officers 
and  controlling  the  department,  and  compell- 
ing the  cities  to  pay  all  of  the  expenses.  .  .  . 
It  is  fair  to  presume  that  the  people  of  this 
state,  in  the  adoption  of  the  Constitution,,  did 
not  intend  to  surrender  the  right  of  self-gov- 
ernment in  so  far  as  to  allow  the  legislature  to 
even  take  charge  of  the  fire  department  of 
every  town  and  city  of  the  state,  and  to  appoint 
officers  to  take  charge  of  and  manage  the  af- 
fairs of  such  department,  and  limit  the  legisla- 
tive body  to  sixty-one  days  in  every  two  years. 
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We  do  not  believe  that  such  was  the  intention 
of  the  people  at  that  time  nor  do  we  believe 
that  such  18  their  understanding  of  the  power 
of  the  legislature  at  the  present  time;  nor  is 
there  any  word  or  sentence  in  the  Constitution 
granting  such  power.  .  .  We  hold  that  the 
right  to  provide  and  maintain  a  fire  depar^ 
ment  in  a  town  or  city  is  one  of  the  rights 
which  are  vested  in  the  people  of  municipali- 
ties, is  to  be  exercised  by  them,  and  is  not  sub- 
ject to  legislative  interfercDce,  except  in  so  far 
as  that  body  may  prescribe  rules  to  aid  the 
people  of  the  municipality  in  the  exercise  of 
such  right;  that  such  right  is  an  element  of 
local  self-government  which  was  vested  in  the 
people  of  the  municipalities  at  the  time  of  the 
adoption  of  the  Constitution,  and  was  not 
parted  with  by  them;  that  so  much  of  the 
statute  under  'consideration  as  relates  to  the 
management  and  control  of  the  fire  depart- 
ments of  cities  is  unconstitutional  and  void.'' 
Further  along  in  the  opinion  it  was  decided 
that  the  provisions  of  the  statute  relating  to 
the  fire  and  police  departments  were  so  inter- 
woven,  connected  with,  and  dependent  upon 
each  other  as  (o  invalidate  the  entire  law.  It 
is  true  that  the  statute  was  held  unconstitu- 
tional, also,  on  other  grounds;  one  of  them  be- 
ing that  it  attempted  to  confer  on  the  legisla- 
ture executive  functions, — thepower  to  appoint 
the  members  of  the  board.  But  the  right  of 
local  self  government  was  not  incidentally  dis 
cussed  in  the  opinion,  as  has  been  suggested, 
but  was  a  prominent  feature  of  the  decision; 
and  the  law  was  expressly  declared  invalid,  as 
infringing  the  inherent  right  of  the  munici- 
palities embraced  within  the  purview  of  the 
law  to  choose  their  own  local  officers. 

No  case  has  come  under  the  observation  of 
the  writer,  except  State,  Simeral,  v.  Seatey,  22 
Neb.  454.  which  sustains  a  law  authorizing  the 
appointment,  either  by  the  legislature  or  the  ex- 
ecutive, of  a  board  of  fire  and  police  commis- 
sioners for  a  municipal  corporation.  The  de- 
cisions relied  upon  and  cited  by  Commissioner 
Ryan,  excepting  the  case  above  indicated,  do 
not  so  hold,  as  a  cursory  examination  discloses. 
In  Daley  v.  St.  Paid,  7  Minn.  890  (Gil.  311), 
it  was  ruled  that  the  legiftlature  possessed  the 
I)Ower  to  appoint  commissioners  to  lay  out  and 
establish  a  public  street  within  the  corporate 
limits  of  the  city  of  St.  Paul,  and  to  assess  the 
damages  and  benefits  flowing  from  the  taking 
of  property  for  that  purpose.  It  is  to  be  ob- 
served that  only  seventeen  lines  of  the  official 
report  of  the  opinion  of  the  court  are  devoted 
to  a  consideration  of  the  question:  and  the  con- 
clusion there  reached  is  predicated  entirely 
upon  People,  Wood,  v.  Draper,  15  N.  Y.  538, 
in  which  last- mentioned  case  the  power  of  the 
legislature  to  appoint  municipal  officers  was 
not  involved  or  decided.  In  People.  Wood,  v. 
Draper,  the  validity  of  the  act  of  the  state  of 
New  York  was  sustained  which  established  a 
metropolitan  police  district,  comprising  the 
counties  of  New  York,  Kings,  Richmond,  and 
Westchester,  and  provided  for  the  appoint- 
ment of  five  commissioners  by  the  governor, 
with  the  advice  and  consent  of  the  senate,  who 
with  the  mayors  of  New  York  and  Brooklyn, 
constituted  a  board  of  police  for  said  district. 
The  law  under  consideration  in  that  case  was 
assailed  as  being  in  conflict  with  §  2,  art.  10,  of 
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the  Constitution  of  1846  of  the  state  of  New 
York,  which  provided  that  "all  county  oflS- 
cers  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution  shall  be  elected 
by  the  electors  of  the  respective  counties,  or 
appointed  by  the  boards  'of  supervisors  or 
other  county  authorities,  as  the  legislature 
shall  direct.  All  city,  town,  and  village  offi- 
cers, whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected 
by  the  electors  of  such  cities,  towns,  and  vil- 
lages, or  of  some  division  thereof,  or  appointed 
by  such  authorities  thereof  as  the  legislature 
shall  designate  for  that  purpose.  All  other 
ofilcers  whose  election  or  appointment  is  not 
provided  for  by  this  Constitution,  and  all  offi- 
cers whose  offices  may  hereafter  be  created  by 
law,  shall  be  elected  by  the  people,  or  ap- 
pointed as  the  legislature  may  direct."  The 
court  held,  and  properly  so,  that  the  com- 
missioners provided  for  by  the  act  there  under 
consideration  were  not  county,  city,  town  or 
village  officers,  but  mere  officers  created  after 
the  adoption  of  the  Constitution,  and  therefore 
the  section  of  the  Constitution  quoted  expressly 
committed  to  the  legislature  the  power  to  pro- 
vide for  election  or  appointment  of  such  com- 
missioners in  any  manner  it  deemed  suitable. 
We  have  no  similar  constitutional  provision  in 
Nebraska.  In  Police  Comrs.  v.  Louisville,  3 
Bush,  597,  there  was  under  consideration  an 
act  of  the  legislature  providing  for  the  organ- 
ization of  a  police  force  for  the  city  of  Louis- 
ville and  county  of  Jefferson.  That  decision 
is  not  in  point  here,  for  the  very  obvious  rea- 
son the  statute  there  involved  provided  for 
the  election  of  the  commissioners  by  the  qual- 
ified voters  of  the  city  and  county.  MoreoVer, 
said  commissioners  were  not  municipal  offi- 
cers, nor  was  the  question  of  the  inherent 
rieht  of  the  people  to  local  self  government  in- 
volved. By  article  183  of  the  Constitution  of 
the  state  of  Louisiana  of  1864,  it  was  provided 
that  the  citizens  of  the  city  of  New  Orleans 
should  have  the  right  of  appointing  the  several 
public  officers  necessary  for  the  administra- 
tion of  the  police  of  said  city,  and  the  said  ar- 
ticle gave  the  mayor  the  power  to  select  the 
mcm^rs  of  the  police  force  of  said  city.  The 
Constitution  of  that  state  of  1868  omitted  arti- 
cle 138  of  that  of  1864  and  under  the  subse- 
quent Constitution  the  legislature  created  a 
board  of  police  commissioners  for  the  city  of 
New  Orleans,  to  be  appointed  by  the  governor, 
which  board  was  given  full  power  to  appoint 
and  remove  and  control  the  officers  and  men 
of  the  police  force  of  said  city.  This  act  waa 
under  consideration  in  Diamond  v.  Cain,  21 
La.  Ann.  309,  where  it  was  held  that  the  omis- 
sion in  the  Constitution  of  1868  of  article  133 
of  the  Constitution  of  1864  left  the  entire  mat- 
ter of  the  police  regulations  of  New  Orleans  un- 
der the  power  and  discretion  of  the  legislature, 
and  that  the  act  there  under  review  devested 
the  mayor  of  the  authority  to  appoint  public 
officers.  The  ritrht  of  local  self-government 
was  not  discussed  or  adjudicated  in  that  case. 
In  Com,  V.  Plaisted,  148  Mass.  375,  2  L.  R  A 
142.  a  law  was  sustained  which  created  a 
board  of  police  for  the  city  of  Boston,  to  be 
appointed  by  the  governor *and  council.  The 
court  in  the' opinion  concede  the  invalidity  of 
the  law  on  the  ground  that  it  deprived  the 
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<;ity  of  the  power  of  self-government  in  mat- 
ters of  internal  police:  but  this  was  little  re- 
lied on  in  the  argument,  and  the  question  was 
disposed  of  by  the  court  without  much  consid- 
eration, and  without  the  citation  of  a  single 
authority  in  support  of  the  conclusion  reached. 
Moreover,  that  case  is  distinguishable  from  the 
•one  at  bar,  in  that  the  officers  provided  for  by 
that  act  had  nothing  to  do  with  the  control  or 
management  of  the  fire  department  of  the  city, 
while  the  statute  before  this  court  commits  the 
whole  sublect  of  the  appointment  of  firemen 
and  the  selection  of  the  chief  and  other  officers 
of  the  fire  departments  of  metropolitan  cities, 
and  the  removal  of  such  officers  and  men,  to  the 
board  of  fire  and  police  commissioners  created 
by  said  law.  The  authorities  quite  uniformly 
agree  that  the  preservation  of  the  public  peace 
is  essentially  a  matter  of  public  concern;  that 
the  instrumentalities  by  which  the  same  is  ef- 
fected, whether  appointed  by  the  governor,  or 
elected  by  a  vote  of  the  people,  are  a^zencies  of 
the  state,  and  not  of  the  municipalities:  and 
that  there  exists  a  well  defined  distinction  be- 
tween matters  which  concern  the  municipal- 
ity and  those  which  pretain  to  the  state  at 
large.  Conceding  that  the  legislature,  unless 
inhibited  by  the  Constitution,  may  provide  the 
mode  of  selecting  police  officers,  yet  it  has  no 
power  or  authority  to  deprive  the  municipali- 
ties of  the  right  to  select  officers  whose  duties 
are  solely  of  a  local  nature,  such  as  officers 
connected  with  the  fire  department.  While 
the  police  control  of  cities  in  some  of  the  states 
has  been  confided  to  boards  of  police  commis 
sioners  appointed  by  some  executive  state 
officer  or  officers,  yet  the  validity  of  such  laws 
has  been  sustained  solely  on  the  ground  that 
such  officers  are  agencies  of  the  state,  and  not 
of  the  municipalities  for  which  they  were  ap 
pointed.  State,  Attoood,  v.  Hunter,  88  Kan. 
578,  and  State,  Atty.  Gen,,  v.  Covington,  29 
Ohio  St.  102,  are  distinguishable  on  the  ground 
above  stated,  since  the  act  under  consideration 
in  each  case  provided  for  the  appointment  of  a 
board  of  police  commissioners  to  be  appointed 
by  Slate  authority,  and  no  power  was  given 
such  board  concerning  the  management  and 
control  of  the  fire  department.  Gillespie  v. 
Lincoln,  35  Neb.  34,  16  L.  R.  A.  849,  is  not  an 
authority  in  favor  of  the  proposition  that  the 
state  has  the  power  to  choose  the  officers  or 
members  of  the  fire  department  of  a  city.  It 
was  decided  in  that  case  that  a  municipal  cor- 
poration was  not  liable  for  the  negligent  act  of 
members  of  its  fire  department. 

State,  Simeral,  v.  Seatey,  22  Neb.  454,  sus- 
tained a  section  of  "An  Act  Incorporating  Met- 
ropolitan Cities,  and  Defininir,  Regulating,  and 
Prescribing  Their  Duties,  Powers,  and  Gov- 
ernment," approved  March  80,  1887,  which 
provided  for  a  board  of  fire  and  police  commis- 
sioners for  cities  governed  by  that  act,  and  for 
their  appointment  by  the  governor.  It  was 
held  that  the  mode  designated  for  the  selection 
of  the  members  of  the  board  did  not  contravene 
the  Constitution.  That  decision  is  diametri- 
cally opposed  to  the  conclusion  reached  by  the 
-writer,  and  is  the  only  one  of  its  kind.  It  has 
been  asserted,  and  probably  not  without 
foundation,  that  the  section  of  the  law  there  un- 
der consideration  was  adopted  to  give  the  party 
then  in  power  in  the  state  a  supposed  partisan 
41  L.  R.  A. 


advantage  in  the  government  of  the  affairs  of 
the  city  of  Omaha;  and  it  may  be  that  the 
same  motive  influenced  the  adoption  of  the 
provision  of  the  law  of  1887  under  review. 
However  that  may  be,  it  affords  no  ground 
for  declaring  a  law  unconstitutional.  The  sole 
question  that  concerns  the  court  is  whether  the 
law  is  repugnant  to  any  express  or  implied 
limitations  upon  the  power  of  the  legislature. 
The  act  before  us,  as  well  as  the  one  construed 
in  StaU,  Simeral,  v.  Searey,  22  Neb.  454,  de- 
nied to  the  people  of  Omaha  the  power  to 
choose  a  portion  of  their  own  local  officers, 
and,  in  so  far  as  it  did  so,  is  unconstitutional; 
for  the  right  to  provide  and  maintain  a  fire  de- 
partment in  a  city  is  one  of  the  powers  vested 
in  the  inhabitants  of  such  municipality,  as  an 
element  of  local  self  government,  and  is  to  be 
exercised  by  them  without  legislative  interfer- 
ence, except  to  the  extent  that  the  lawmaking 
body  may  create  rules  to  assist  in  the  exercise 
of  such  right.  It  is  to  be  deplored  that  a  differ- 
ent conclusion  was  reached  in  the  case  just  men- 
tioned, as  it  is  always  embarrassing  to  a  court 
to  overrule  one  of  its  own  decisions.  No  mem- 
hex  of  the  court  has  been  more  persistent  than 
the  writer  in  following  our  own  adjudications, 
and  he  would  do  so  now  were  he  not  convinced 
that  the  rule  announced  in  State,  Simeral,  v. 
Seatey,  22  Neb.  454,  is  not  only  wrong,  but  is 
far  reaching  in  its  consequences.  The  legisla- 
tion, which  that  opinion  sustains  tended  to  take 
from  the  people  one  of  their  reserved  powers, 
—  the  right  of  local  self-government,— one  of 
the  principles  upon  which  our  state  fabric  rests. 
If  the  legislature  may  authorize  the  governor 
to  appoint  a  fire  and  police  commission  for 
cities  of  the  metropolitan  class,  then  there  is 
nothing  to  prevent  lawmakers  from  taking 
from  every  city  and  town  in  the  state  the 
power  to  choose  all  of  the  local  officers  thereof, 
except  police  judges  which  position  is  made 
elective  by  the  Constitution,  and  empower  the 
governor  to  appoint  all  municipal  officers  ex- 
cept the  ones  just  named.  The  mind  revolts 
when  the  doctrine  of  the  Seavey  Case  is  carried 
to  its  legitimate  extent.  The  denial  to  the  peo- 
ple of  the  right  to  govern  themselves  is  undem- 
ocratic, and  if  such  doctrine  is  enforced  we 
could  no  longer  boast  of  *'a  government  of  the 
people,  for  the  people,  and  by  the  people." 

The  demurrer  to  the  application,  aa  well  as 
the  demurrer  to  t?ie  answer  and  cross  petition 
of  the  interveners,  should  he  overruled.  The  de- 
murrer to  the  answer  of  the  respondents  the  gov^ 
emerge  appointees  should  be  sustained,  and  a 
judgment  of  ouster  entered  against  them.  It 
will  be  observed  that  ^  168,  chap.  12(Z,  Comp. 
Stat.,  attempts  to  make  persons  engaged  in  any 
one  of  certain  enumerated  vocations  ineligible 
to  the  oiilce  of  police  commissioner.  The  omis- 
sion to  discuss  that  provision  must  not  be  con- 
strued as  impliedly  sustaining  its  constitution- 
ality. We  merely  refrain  from  now  express- 
ing an  opinion  on  the  subject.  Judgment  ac- 
cordingly. 

Harrison,  Ch.  J.,  concurring. 

Ryan,  C,  dissenting: 

We  cannot  concur  in  the  views  of  a  majority 
of  the  court.  This  action  of  quo  warranto  was 
instituted  in  this  court,  upon  the  relation  of  the 
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attorney  general,  to  test  the  rights  of  J.  H.  Pea- 
body,  D.  D.  Gregory,  William  C.  Bullard,  and 
R.  E.  L.  Herd  man  to  serve  as  fire  and  police 
commissioners  of  the  city  of  Omaha,  under 
and  by  virtue  of  appointments  of  the  governor 
of  this  state.  Certain  other  parties  were  made 
defendants,  or  became  such  by  intervention; 
but  neither  their  claims  nor  status  need  be  de- 
scribed, for  the  sole  question  presented  by  the 
demurrer  to  the  answer  asserting  the  validity 
of  the  said  appointments  is  whether  the  statute 
under  which  the  above-indicated  appointments 
were  made  is  valid.  This  statute  is  embodied 
in  the  Compiled  Statutes  as  chapter  12a,  of 
which  the  sections  to  be  discussed  are  166  and 
169.  By  these  it  is  provided  that  in  cities  of 
the  class  of  Omaha  there  shall  be  a  board  of 
fire  and  police  commissioners,  to  consist  of  the 
mayor  and  four  electors  of  the  city,  who  shall 
be  appointed  by  the  governor.  All  powers 
and  duties  connected  with  and  incident  to  the 
appointment,  removal,  government,  and  disci- 
pline of  the  officers  and  members  of  the  fire 
and  police  departments  of  the  city,  under  such 
rules  and  regulations  as  may  be  adopted  by  the 
board  of  fire  and  police  commissioners,  are 
vested  in  that  board,  to  which  are  delegated 
certain  defined  powers,  proper  to  enable  it  to 
perform  its  functions,  it  is  argued  against  the 
validity  of  the  above-noted  statutory  provisions 
that  by  them  the  people  of  Omaha  are  de- 

f  rived  of  the  right  of  local  self-government, 
t  is  not  claimed  that  these  sections  contravene 
any  express  provision  of  the  Constitution  pre- 
scribing how  municipal  officers  must  be  ap- 
pointed, but  that  they  deny  the  right  of  local 
self-government,  which  exists,  independently 
of  our  Constitution,  upon  principles  which  are 
recognized  in  the  Declaration  of  Independence 
and  the  Federal  Constitution,  and  are  illus- 
trated in  the  evolution  of  our  forms  of  govern- 
ment, state  and  national.  It  is  conceded  that 
the  case  of  State,  Simeral,  v.  Seatey,  22  Neb. 
454,  must  be  overruled  if  this  contention  is  sus- 
tained; and  accordingly  we  shall  consider 
whether  or  not  there  have  been  advanced  ar- 
guments of  sufficient  weight  and  cogency  to 
justify  the  course  indicated. 

It  seems  to  be  assumed  that,  if  State^  Sim- 
eral,  v.  tkatey  isoverruled,  there  will  result  no 
confusion  or  conflict  by  reason  of  other  deci- 
sions of  this  court.  In  this  assumption  we 
think  counsel  for  plaintiff  are  mistaken.  In 
Magneau  v.  Fremont^  30  Neb.  843,  9  L.  R.  A. 
786,  il  was  said:  "It  has  been  the  uniform 
holding  of  this  court  that  the  Constitution  is 
not  a  grant,  but  a  restriction,  of  legislative 
power,  and  that  the  legislature  may  legislate 
upon  any  subject  not  inhibited  by  the  Consti- 
tution. Slate,  Atchinson  dt  N,  B.  Co.,  v.  Lan- 
caster Covnty  Comrs,  4  Neb.  537;  State,  Abbott, 
V.  Dodge  County  Comrs.  8  Neb.  124.  80  Am. 
Rep.  819;  Banseom  v.  Omaha,  11  Neb.  87; 
State,  Hamilton  County  Comrs,,  v.  Beam,  16 
Neb.  685;  Shaw  v.  State,  17  Neb.  884.  In 
State,  Sayre,  v.  Moore,  40  Neb.  854,  25  L.  R. 
A.  774,  there  was  under  consideration  the  va 
lidity  of  a  specific  appropriation  made  by  the 
legislature  for  the  relief  of  Scott's  Bluff  county, 
and  it  was  said:  ''The  next  reason  assigned 
by  the  auditor  for  not  drawing  the  warraot  to 
pay  the  appropriation  is  'that  the  act  making 
the  appropriation  is  contrary  to  the  letter  and 
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spirit  of  the  Constitution  of  the  state  of  Ne- 
braska.' We  ouote  Cooley,  Const.  Lim.  4th 
ed.  p.  210,  as  follows:  'When  a  law  of  Con- 
gress is  assailed  as  void,  we  look  into  the  na- 
tional Constitution  to  see  if  the  grant  of  speci- 
fied powers  is  broad  enough  to  em  brace  it;  but, 
when  a  state  law  is  attacked  on  the  same 
ground,  it  is  presumably  valid  in  any  case,  and 
this  presumption  is  a  conclusive  one,  unless  in 
the  Constitution  of  the  United  States  or  of  the 
state,  we  are  able  to  discover  that  it  is  prohib- 
ited. We  look  in  the  Constitution  of  the 
United  States  for  grants  of  legislative  powers, 
but  in  the  Constitution  of  the  state  to  ascertain 
if  any  limitations  have  been  imposed  upon  the 
complete  powers  with  which  the  legislative 
department  of  the  state  is  vested  in  its  creation. 
Congress  can  pass  no  laws  but  such  as  the  Con- 
stitution authorizes,  either  expressly  or  by  clear 
implication,  while  the  state  legislature  has 
jurisdiction  of  all  subjects  on  which  its  legisla- 
tion is  not  prohibited.  The  lawmaking  power 
of  the  state  recognizes  no  restraints,  and  ifr 
bound  by  none,  except  such  as  are  imposed  by 
the  Constitution.  That  instrument  has  been 
aptly  termed  a  legislative  act  by  the  people 
themselves  in  their  sovereign  capacity,  and  is, 
therefore,  the  paramount  law.  Its  object  is 
not  to  grant  legislative  power,  but  to  confine 
and  restrain  it.  Without  the  constitutional 
limitations,  the  power  to  make  laws  would  be 
absolute.'  Tested  by  the  rule  quoted  from  this 
eminent  jurist,  there  is  nothing  in  the  Consti- 
tution of  Nebraska  that  prohibits  the  legisla- 
ture of  the  state,  representing,  as  it  does,  the 
sovereignty  of  the  people,  from  appropriating 
money  to  reimburse  a  county  for  expenses  in- 
curred by  it  in  the  prosecution  of  criminals  " 
To  sustain  the  contention  against  the  right  of 
the  four  commissioners  appointed  by  the  gov- 
ernor, we  must  therefore  not  only  directly  over- 
rule State,  Simeral,  v.  Seatey,  22  Neb.  454,  but 
we  must  go  a  step  further,  and  discard  the 
principle  Just  quoted  from  Magneau  v.  Fre- 
mont, 30  Neb.  843. 9  L.  R.  A.  786.  In  the  first 
paragraph  of  ihe  syllabus  of  Boye^  v.  Summers, 
46  Neb.  808,  it  was  said  that  "when  this  court 
is  asked  to  declare  a  statute  unconstitutional, 
the  particular  section  of  the  Constitution  which 
it  is  claimed  the  law  infringes  should  be  pointed 
out  in  the  brief  filed;"  and  by  analogy  we  are 
led  to  believe  that  there  should  be  a  like  cer- 
tainty that  a  statute  is  void  by  reason  of  con- 
siderations, other  than  a  conflict  with  a  consti- 
tutional provision. 

In  entering  upon  the  discussion  of  the  iden- 
tical question  with  which  we  are  now  con- 
cerned, it  was  said  by  Judge  Dillon,  with  a  con- 
servatism not  always  the  characteristic  of 
text  writers,  that  "  the  adjudged  cases  ex- 
hibit some  contrariety  of  opinion  respecting 
the  scope  of  legislative  authority  over  munici- 
pal corporations,  or  rather  respecting  the  ques- 
tion how  far  such  corporations,  viewed  as  le- 
gal personalities,  and  as  such  representing 
special  rights  of  the  community  that  is  incor- 
porated, are  within  the  operation  or  protection 
of  the  usual.constitutional  restraints  upon  leg- 
islative power.  The  present  chapter  will  be 
devoted  to  a  consideration  of  this  subject  In 
dealing  with  questions  of  this  delicate  and  com- 
plex nature  we  must  beware  of  broad  proposi- 
tions, and  avoid  general  speculations.    The- 
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only  wise  and  safe  course  is  to  keep  near  the 
shore,  uDd  within  the  light  of  actual  adjudica- 
tions, accompanying  these  with  such  obser- 
vations as  seem  to  be  required."  1  Dill.  Mun. 
Corp.  §  57.  With  this  cautionary  language  in 
mind,  the  case  of  State,  Holt,  v.  Denny,  118 
Ind.  440,  4L.  R.  A.  65,  very  confidently  relied 
upon  by  counsel  for  the  relator,  may  be  profit- 
ably considered.  A  statute  of  the  state  of  In- 
diana provided  that  in  all  cities  of  the  state,  of 
29,000  or  more  inhabitants,  there  should  be  es- 
tablished within  and  for  such  cities  a  board  of 
metropolitan  police  and  fire  department,  to 
consist  of  three  commissioners.  The  members 
of  the  first  board  or  boards  were  to  be  elected 
by  the  general  assembly  upon  the  taking  effect 
01  the  act,  and  said  board  was  empowered  to 
select  a  superintendent  of  police,  captains,  ser- 
geants, detectives,  and  such  other  officers  and 
patrolmen  as  the  said  board  might  deem  advis- 
able. This  board  was  also  clothed  with  power 
to  remove  or  suspend  any  member  of  the  police 
force,  and  provide  rules  of  discipline,  and  to 
make  and  promulgate  general  and  special  or- 
ders, through  the  superintendent,  who  was  con- 
stituted the  executive  head  of  the  force.  In 
the  discussion  of  the  provisions  of  the  above 
act  there  were  used  certain  expressions  with 
reference  to  local  self  government,  and  these 
expressions  have  been  seized  upon  as  material 
with  which  to  fortify  the  position  of  the  re- 
lator. It  may  be  that  the  court  was  influenced 
in  its  conclusion  adverse  to  the  validity  of  the 
act  by  thctfact  that  the  right  of  local  self-gov- 
ernment was  denied  to  people  resident  within 
cities  of  the  class  indicated;  but,  even  if  this  is 
true,  a  careful  consideration  of  the  line  of  ar- 
gument of  the  court  will  disclose  that  this  was 
not  the  paramount  consideration,  but  that  this 
action  of  the  legislature  in  reserving  to  itself 
the  power  of  appointment  of  the  three  commis- 
sioners, provided  by  the  act  was  a  very  prom- 
inent, if  not  the  controlling,  factor.  After  a 
statement  of  the  facts,  and  a  discussion  of  the 
authentication  of  the  act  in  question,  there  is 
found  in  the  opinion  this  language:  "We  next 
consider  whether  or  not  the  act  and  its  provi- 
sions are  within  the  scope  of  le.eislative  author- 
ity, under  the  Constitution  of  the  state.  It  is 
contended  by  counsel  for  appellants  that,  by  the 
Constitution  of  the  state,  all  power  is  vested  in 
the  legislative  department  of  the  government, 
except  such  as  is  expressly  granted  to  the  ex- 
ecutive and  the  judiciary,  or  retained  by  the 
people,  in  the  Constitution  itself.  We  are  not 
in  harmony  with  counsel's  theory  of  our  state 
government,  but  we  state  it  this  way:  At  the 
adoption  of  the  state  Constitution  all  power 
was  vested  in  the  people  of  the  state.  The  peo- 
ple still  retain  all  power,  except  such  as  they 
expressly  delegated  to  the  several  departments 
of  the  slate  government  by  the  adoption  of  the 
Constitution.  The  legislative,  executive,  and 
judicial  departments  of  the  state  have  only  such 
powers  as  are  granted  to  them  by  the  Constitu- 
tion. In  the  1st  section  and  1st  article  of  the 
Constitution  it  is  declared  'that  all  power  is 
inherent  in  the  people.'  It  is  contended  bv 
counsel  that  as  certain  rights  were  granted, 
and  certain  other  rights  reserved  by  the  people, 
therefore  all  rights  were  granted,  except  such 
as  were  expressly  reserved.  ...  As  we.  inter- 
pret the  theory  of  our  state  government,  this 
41  L.  R  A. 


right  of  local  self-government  vested  in,  exer- 
cised and  enjoyed  by,  the  people  of  the  munici- 
palities of  the  state  at  the  time  of  the  adoption 
of  the  Constitution,  vet  remains  in  them,  un- 
less expressly  yielded  up  and  granted  to  one  of 
the  branches  of  the  state  government  by  the 
Constitution.  And  in  the  decision  of  the  ques- 
tion presented  in  this  case,  it  is  only  necessarv 
to  determine  whether  or  not  that  power  is 
granted  to  the  legislative  branch  of  the  govern- 
ment, as  it  is  odIv  it  which  has  attempted  to 
deprive  the  peopfe  of  cities  of  the  right  to 
choose  their  own  officers  and  administer  their 
local  affairs."  Following  the  above-quoted 
language,  there  was  a  discussion  of  the  powers 
of  the  legislative  branch  of  the  state  govern- 
ment as  defined  by  the  Constitution  of  the  state 
of  Indiana.  It  would  be  unprofitable  to  closely 
follow  this  discussion,  but  from  it  we  shall 
quote  the  following  language:  "Under  our 
system  of  government,  divided  into  three  sep- 
arate, distinct,  co-ordinate  branches,  the  legisla- 
tive and  judicial  departments  may  exercise 
appointing  power  to  offices  peculiarly  related 
to  and  connected  with  the  exercise  of  their  con- 
stitutional functions,  and  to  maintain  their  in- 
dependent existence,— that  is  to  say,  the  gen- 
eral assembly  may  elect  or  appoint  the  officers 
of  their  respective  branches,  and  relating  to 
their  department  of  the  government;  courts 
may  appoint  administrators,  guardians,  master 
commissioners,  and  such  officers  as  are  neces- 
sary to  the  free  and  independent  exercise  of 
power  conferred  by  the  Constitution;  but  the 
appointment  of  officers  generally  is  naturally 
and  properly  an  executive  function.  Taylor 
V.  Com,  3  J.  J.  Marsh.  401;  letter  of  Thomas 
Jefferson  to  S.  Eerchival,  dated  July  12, 
1816;  Marbury  v.  Madison,  1  Cranch,  187,  2 
L.  ed.  60:  Wood  v.  VniUd  States,  15  Ct.  CI. 
151:  Perkins  v.  United  States,  20  Ct.  CI.  438; 
United  States  v.  Perkins,  116  U.  S.  483.  29  L.  ed. 
700;  State,  Atty.  Qen„  v.  Covington, 2^ Oh\o^t. 
102;  Achley's  Case,  4  Abb.  Pr.  35;  State,  Atty. 
Oen.,  V.  Kennon,  7  Ohio  8t.  546;  People,  Nich- 
ols, V.  McKee,  69  N.  C.  429;  State,  Iloieerton, 
V.  Tate,  68  N.  C.  546;  Pom.  Const.  Law,  §  643; 
Federalist,  Letters  47,  48.  The  only  remain- 
ing provision  which  we  think  it  can  possibly 
be  claimed  granted  any  power  to  the  general 
assembly  to  fill  offices,  is  g  1,  art.  15,  which 
provides:  'All  officers  whose  appointments  are 
not  otherwise  provided  for  in  this  Constitution 
shall  be  chosen  in  such  manner  as  now  is,  or 
hereafter  may  be.  prescribed  by  law.*  .  ..  . 
As  applied  to  town  officers,  the  language  used 
certainly  cannot  be  construed  as  an  intention 
on  the  part  of  the  people  to  surrender  their 
right  of  local  self-government,  and  as  granting 
the  power  to  the  general  assembly  to  elect  or 
appoint  local  officers  in  the  various  towns  of 
the  state.  .  .  .  Section  8,  art.  6,  provides 
that  'such  other  county  and  township  officers, 
as  may  be  necessary,  shall  be  elected  or  ap- 
pointed in  such  manner  as  may  be  prescribed 
by  law,'  We  have  not  placed  any  new  or 
forced  construction  on  the  Constitution,  nor 
have  we  advanced  any  new  or  strange  theory 
of  our  state  government,  but  are  adhering  to 
the  well  recognized  theory  of  our  government, 
and  walking  in  the  same  beaten  path  that  all 
have  walked  since  the  adoption  of  the  Consti- 
tution.   8ince  its  adoption,  and  before,  the 
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people  of  the  counties,  to'WDsbips,  cities,  and 
towns  have  exercised  the  exclusive  right  of 
selecting  and  choosing  their  local  officers;  the 
legislature  has  recognized  their  right  to  do  so, 
and  prescribed  ihe  mauDer  of  election,  and 
now,  for  the  first  time,  the  general  assembly 
has  claimed  to  itself  the  power  of  selecting 
such  officers  for  two  cities  of  the  state.  We 
have  quoted  aud  considered  all  the  provisions 
of  the  Constitution  granting  power  to  the  leg- 
islative department  of  the  state  government, 
and  are  clearly  of  the  opinion  that  the  legisla- 
ture is  granted  no  such  power  as  is  exercised 
in  the  passage  of  this  act.  In  providing  for  the 
election  of  and  in  electing  the  officers  contem- 
plated by  the  act;  but,  indeed,  it  is  not  earn- 
estly contended  by  counsel  that  any  such 
I)ower  is  by  express  terms  granted,  but  it  is 
contended,  as  stated  in  the  outset,  that, 
by  the  creation  of  the  departments  of  govern- 
ment by  the  Constitution,  all  power  vested  in 
the  legislature  that  was  not,  by  express  terms, 
reserved  to  the  people  or  granted  to  the  execu- 
tive or  judicial  departments,  and  that  the  bur- 
den rests  on  him  who  asserts  that  a  law  is  un- 
constitutional, to  point  out  the  provisions  of 
the  Constitution  that  forbid  its  passage."  After 
briefly  arguing  that  a  statute  might  be  declared 
unconstitutional,  even  though  it  might  be  im- 
possible to  indicate  any  express  provision  of 
the  Constitution  as  being  one  with  which  such 
statute  might  conflict,  the  opinion  continues  as 
follows:  -'The  conclusion  we  unhesitatingly 
reach  is,  that  the  right  of  local  self  govern- 
ment in  towns  and  cities  of  this  state  is  vested 
in  the  people  of  the  respective  municipalities, 
and  that  the  general  assembly  has  no  right  to 
appoint  the  officers  to  manage  and  administer 
municipal  affairs;  that  the  right  of  the  general 
assembly  ends  with  the  enactment  of  laws  pre- 
scribing the  manner  of  selection  and  the  duties 
of  the  officers.  There  is  a  class  of  officers 
whose  duties  are  general,  but  who  act  for  the 
state  in  localities,  which  the  general  assemblies 
of  some  states  have  exercised  the  right  to  ap- 
'  point,  and  courts  have  upheld  the  right  to 
make  such  appointments;  but  this  class  of 
officers  are  constabulary  or  peace  officers, — 
those  whose  duties  are  to  preserve  the  peace. 
In  this  case  we  do  not  deem  it  necessary  to 
consider  that  portion  of  the  law  relating  to 
peace  officers,  or  to  determine  the  right  of  the 
general  assembly  to  appoint  officers  of  that 
character  under  our  Constitution.  The  right 
of  the  state,  however,  to  exercise  such  power, 
must  rest  on  the  theory  that  the  state  owes 
protection  to  Its  citizens,  wherever  they  may 
be  within  the  borders  of  the  state,  alike  upon 
highways  in  a  sparsely- populated  territory  as 
upon  the  streets  of  a  densely  populated  city, 
and,  to  discharge  such  obligation,  has  the  right 
to  exercise  control  over  the  peace  officers  of 
the  state;  but  the  law  in  question  provides  for 
taking  exclusive  control  of  the  fire  department 
within  certain  cities,  appointing  the  officers 
and  controlling  the  department,  and  compel- 
ling the  cities  to  pay  all  of  the  expenses.  Al- 
though some  authority  may  be  found  to  sup- 
port such  right  on  the  part  of  the  legislature, 
we  think  it  is  in  conflict  with  our  system  of 
state  government,  and  derogatory  to  the  rights 
of  the  people.'* 

A  very  full  consideration  has  been  given 
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State,  Holt,  v.  Denny,  118  Ind.  449,  4  L.  R.  A. 
65,  because  it  was,  in  argument,  relied  on  as 
distinctly  sustaining  the  contention  of  relator's 
counsel  that  the  law  which  we  now  have  under 
review  must  be  declared  unconstitutional  be- 
cause it  deprives  the  citizens  of  Omaha  of  the 
right  of  local  self-government.  It  is  quite 
clear  that  the  fact  that  the  legislature  had  arro- 
gated to  itself  the  right  to  name  the  three  com- 
missioners by  whom  the  city  officers  were  to 
be  appointed,  and  might  be  removed,  bad  great 
weight  with  the  court;  for  by  that  iribaoal 
this  was  described  as  an  executive,  and  not  a 
legislative,  function.  Moreover,  even  under 
these  circumstances  the  court  very  strongly 
intimated  that  the  appointment  by  commission- 
ers of  the  police  officers  of  the  city,  as  part  of 
the  constabulary  force  of  the  state,  might  be 
upheld, — a  proposition  afterwards  sanctioned 
in  State,  T^rre  Haute,  v.  KoUem,  130  Ind.  434. 
14  L.  R.  A.  566.  It  was  doubted  in  SiaU, 
Holt,  V.  Denny,  118  Ind.  449,  4  L.  R.  A.  65, 
whether  the  consideration  with  respect  to  po- 
lice officers  tended  tojcountenance  the  control 
of  the  fire  department  by  state  commissioners^ 
but  in  this  state  the  relation  of  the  fire  depart- 
ments of  cities  to  the  state  has  been  held  to  be 
the  same  as  the  relation  of  police  forces  of  cit- 
ies. Gillespie  v.  Lincoln,  35  Neb.  84,  16  L.  R 
A.  849.  As  we  understand  the  opinion  in  State, 
Holt,  V.  Denny,  118  Ind.  449,  4  L.  R.  A.  65, 
the  right  of  local  self-government  was  discussed 
somewhat  incidentally,  and  alone  might  not 
have  been  sufficient  to  have  brought  the  court 
to  the  conclusion  which  was  reached;  and 
even  if  we  are  wrong  in  this  conception  of  the 
gist  of  the  argument,  the  intimation  of  that 
court  was,  very  strongly,  that  appointments  of 
police  officers  by  state  authorities  could  be 
justified  on  a  ground  which  in  this  state  would 
justify  like  appointments  in  the  fire  depart- 
ments. As  these  two  classes  embrace  the  sub- 
ject matter  herein  in  controversv,  the  case  of 
State,  Holt,  v.  Denny  118  Ind.  449,  4  L.  R.  A- 
65,  cannot  be  considered  as  very  satisfactorily 
supporting  the  contention  of  counsel  for  the 
relator  with  respect  to  the  city's  right  of  local 
self-government. 

It  was  urged  that  the  supreme  court  of  Mich- 
igan had  repeatedly  upheld  the  right  of  local 
self  government,  in  a  manner  and  to  an  extent 
which  should  be  followed  in  the  case  at  bar. 
The  opinion  in  one  of  the  cases  cited  {People, 
Park  Comra.,  v.  Detroit,  28  Mich.  228,  16  Am. 
Rep.  202)  was  written  by  Judge  Cooley;  and, 
as  he  has  referred  therein  to  the  other  cases  m 
that  state,  we  shall  accept  his  description  of 
their  scope.  In  People,  Park  Comre,,  v.  De- 
troit, 28  Mich.  228.  15  Am.  Rep.  202,  there 
was  under  consideration  a  statute  whereby  the 
legislature  of  Michigan  had  created  a  board  of 
park  commissioners  for  the  city  of  Detroit 
This  board  had  power  and  authority  to  adopt 
plans  for  a  public  park  or  boulevard,  or  both, 
with  the  necessaiy  avenues  or  approaches 
thereto,  for  the  citv  of  Detroit,  and  for  these 
purposes  the  board  might  select  the  needful 
lands,  either  wholly  or  in  part  within  the  city 
or  any  of  the  adjacent  townships,  and  might 
acquire  and  purchase  lands  at  a  cost  of  not  to 
exceed  $300,000.  When  the  site  of  a  park  or 
boulevard  should  be  selected,  the  board  might 
lay  before  the  city  council  estimates  of  the  ex- 
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penses  necessary  to  carry  out  its  plans,  and  the 
^aid  council  was  thereupon  required  to  provide 
the  money  for  such  expenses  by  the  issue  and 
sale  of  city  bonds.  The  action  was  for  a  man- 
damus to  compel  the  issue  and  sale  of  bonds; 
the  preliminaries  thereto  having,  as  alleged, 
been  complied  with.  On  this  subject  there 
was  in  the  opinion  this  language:  "The  prop- 
osition that  there  rests  in  this  or  any  other 
country  the  authority  to  compel  a  municipal 
body  to  contract  debts  for  local  purposes 
against  its  will  is  one  so  momentous  in  its  im- 
portance, and  so  pregnant  with  possible  conse- 
quences, that  we  could  not  fail  to  be  solicitous, 
when  it  was  presented,  that  its  foundations 
should  be  thoroughly  canvassed  and  presented, 
and  that  we  might  have  before  us,  in  passing 
upon  it,  all  the  considerations  that  could  be 
urged  it  its  support.  ...  In  People,  Le 
Rtyy,  V.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  108, 
we  considered  at  some  length  the  proposition 
which  asserts  the  amplitude  of  legislative  con- 
trol over  municipal  corporations;  and  we  there 
conceded  that  when  confined,  as  it  should  be, 
to  such  corporations  as  agencies  of  the  state  in 
its  government,  the  proposition  is  entirely 
sound.  In  all  matters  of  general  concern 
there  is  no  local  right  to  act  independently  of 
the  state;  and  the  local  authorities  cannot  be 
permitted  to  determine  for  themselves  whether 
they  will  contribute,  through  taxation,  to  the 
support  of  the  state  government,  or  assist, 
when  called  upon,  to  suppress  insurrections, 
or  aid  in  the  enforcement  of  the  police  laws. 
Upon  all  such  subjects  the  state  may  exercise 
compulsory  authority,  and  may  enforce  the 
performance  of  local  duties,  either  by  employ- 
ing local  officers  for  the  purpose,  or  through 
agents  or  officers  of  its  own  appointment.  The 
same  doctrine  was  declared  in  People,  Drake, 
V.  Mahaney,  13  Mich.  481,  and  in  People,  Bay 
City,  V  StaU  Treasurer,  28  Mich.  503.  .  .  . 
"Whoever  insists  upon  the  right  of  the- state  to 
interfere  and  control  by  compulsory  legislation 
the  action  of  the  local  constituency  in  matters 
exclusively  of  local  concern  should  be  prepared 
to  defend  a  like  interference  in  the  action  of 
private  corporations  and  of  natural  persons.  It 
is  as  easy  to  justify  on  principle  a  law  which 
permits  the  rest  of  the  community  to  dictate 
to  an  individual  what  he  shall  eat,  and  what  he 
shall  drink,  and  what  he  shall  wear,  as  to  show 
any  constitutional  basis  for  one  under  which 
the  people  of  other  parts  of  the  state,  through 
their  representatives,  dictate  to  the  city  of  De- 
troit what  fountains  shall  be  erected  at  its  ex- 
pense for  the  use  of  its  citizens,  or  at  what  cost 
it  shall  purchase,  and  how  it  shall  improve  and 
embellish,  a  park  or  boulevard  for  the  recrea- 
tion and  enjoyment  of  its  citizens.  The  one 
law  would  rest  upon  the  same  fallacy  as  the 
other,  and  the  reasons  for  opposing  and  con- 
testing it  would  be  the  same  in  each  case." 
There  has  been  sufficient  quoted  from  People, 
Park  Comr%.,  v.  Detroit,  28  Mich.  228,  15  Am. 
Hep.  202.  to  disclose  how  slightly  it  tends  to 
countenance  the  principle  herein  contended 
for;  and  the  principle  on  which  this  case  was 
decided  was  determinative  of  the  controversy 
in  People  v.  Lynch,  51  Cal.  15,  21  Am.  Rep. 
677.  Section  2,  art.  10,  of  the  Constitution  of 
the  state  of  New  York,  in  force  at  the  time 
the  cited  cases  from  the  courts  of  that  state 
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were  decided,  was  in  the  following  language: 
"All  county  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Constitution, 
shall  be  elected. by  the  electors  of  the  respect- 
ive counties,  or  appointed  by  the  boards  of 
supervisors  or  other  county  authorities,  as  the 
legislature  shall  direct.  All  city,  town,  and 
village  officers,  whose  election  or  appointment 
is  not  provided  for  by  this  Constitution,  shall 
be  elected  by  the  electors  of  such  cities,  towns, 
and  villages,  or  of  some  division  thereof,  or 
appointed  by  such  authorities  thereof  as  the 
legislature  shall  designate  for  that  purpose. 
All  other  officers,  whose  election  or  appoint- 
ment is  not  provided  ifor  by  this  Constitution, 
and  all  officers  whose  offices  may  hereafter 
be  created  by  law,  shall  be  elected  by  the 
people,  or  appointed  as  the  legislature  may 
direct."  It  is  very  clear  that  the  above  provi- 
sions as  to  the  election  or  appointment  of  city, 
town,  and  village  officers,  render  inapplicable 
the  cases  cited  to  sustain  the  proposition 
that  there  exists  a  right  of  local  self-govern- 
ment independently  ofconstitutional  authority. 
Indeed,  an  inference  might  very  plausibly  be 
drawn  that  the  legislature  could  have  provided 
for  the  government  of  cities,  towns,  and  vil- 
lages in  the  absence  of  the  constitutional  re- 
striction noted,  and  that  the  existence  of  such 
a  constitutional  restriction  raises  a  presump- 
tion of  its  necessity.  It  is  probable  we  may 
have  omitted  mention  of  some  cases  relied 
upon  in  the  voluminous  briefs  of  counsel  for . 
the  relator,  but  we  believe  we  have  noted  those 
most  confidently  relied  upon,  and  shall  now 
address  ourselves  to  a  review  of  the  cases  cited 
by  the  opposing  counsel. 

In  Com,  V.  Plaieted,  148  Mass.  875,  2  L.  R. 
A.  142,  there  was  under  consideration  a  stat- 
ute whereby  the  governor  of  the  state  of 
Massachusetts,  with  the  advice  and  consent  of 
the  council,  was  required  to  appoint  from  the 
two  principal  political  parties  three  citizens  of 
Boston,  who  should  constitute  a  board  of  po- 
lice of  said  city.  The  police  of  the  city  was 
to  be  appointed,  and  was  subject  to  removal, 
by  this  board.  Referring  to  this  act  of  the 
legislature,  the  court  said:  "It  is  also  sug- 
gested, though  not  much  insisted  on,  that  the 
Statute  of  1885,  chap.  323,  is  unconstitutional, 
because  it  takes  from  the  city  the  power^  of 
self-government  in  matters  of  internal  police. 
We  find  no  provision  of  the  Constitution  with 
which  it  conflicts,  and  we  cannot  declare  an 
act  of  the  legislature  invalid  because  it  abridges 
the  exercise  of  the  privilege  of  local  self-gov- 
ernment  in  a  particular  m  regard  to  which 
such  privilege  is  not  guaranteed  by  any  pro- 
vision of  the  Constitution.  While  the  Con- 
stitution recognizes  our  system  of  town-gov- 
ernments as  an  inherent  part  of  our  general 
system  of  government,  so  that  the  legislature 
could  not  abolish  the  town  system  with- 
out coming  in  contact  with  some  part  of 
its  provisions,  yet  in  most  respects  it  leaves 
the  power  and  duty  of  providing  laws  for  the 
government  of  the  towns  and  cities  in  the  dis- 
cretion of  the  legislature.  .  .  .  The  several 
towns  and  cities  are  agencies  of  government 
largely  under  the  control  of  the  lesrislature. 
The  powers  and  duties  of  all  the  towns  and 
cities,  except  so  far  as  they  are  specifically 
provided  for  in  the  Constitution,  are  created 
41 
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and  defined  by  the  legislature,  and  we  have  no 
doubt  that  it  has  the  right,  in  its  discretion, 
to  change  the  powers  and  duties  created  by 
itself,  and  to  vest  such  powers  and  duties  in 
officers  appointed  by  the  governor,  if,  in  Its 
judgment,  the  public  good  requires  this,  in- 
stead of  leaviog  such  officers  to  be  elected  by 
the  people  or  appointed  by  the  municipal  au- 
thorities." 

In  the  year  1860  the  legislature  of  Maryland 
by  statute,  provided  for  a  new  police  system, 
and  to  carry  it  into  effect,  named  certain  com- 
missioners, upon  whom  were  conferred  the 
powers  necessary  for  that  purpose.  Contrary 
to  the  views  expressed  in  State^  Bolt,  t.  Denny ^ 
118  Ind.  449,  4  L.  R.  A.  65,  the  court  of  ap- 
peals of  Maryland  sustained  the  exercise  of 
this  appointing  power  by  the  legislature. 
Baliimorey.  StaU,  Board  of  Police,  16  Md.  376. 
74  Am.  Dec.  572.  In  the  opinion  there  was 
the  following  language:  *'It  is  conceded  that 
the  legislature  was  not  under  any  obligation  to 
confer  the  power  of  appointment  on  the  exec- 
utive; by  this  clause  of  the  Constitution  the 
power  was  placed  there,  in  the  event  of  a  dif- 
ferent mode  not  being  prescribed  in  tbe  law. 
But,  it  is  said,  it  ought  to  have  been  delegated 
to  the  people  or  local  authorities  of  the  city  of 
Baltimore.  In  the  absence  of  any  such  require- 
ment of  the  legislature,  we  do  not  perceive 
that  they  were  under  a  duty  to  make  such  dele- 
gation of  the  appointing  power.  The  Consti- 
tution surely  designed  to  repose  some  discre- 
tion in  the  legislature,  both  over  tbe  mode  of 
appointment,  and  the  proprietv  and  necessity 
of  passing  any  law  on  the  subject  to  which 
the  exercise  of  the  power  might  relate.  It 
seems  difficult  to  suppose  that  the  people, 
through  the  Constitution,  would  intrust  to 
that  branch  of  the  government  nearest  to  the 
source  of  power  the  right  to  create  an  office, 
and  to  indicate  others  to  appoint  the  officers, 
and  be  unwilling  to  place  the  appointment 
with  the  legislature  itself.  The  Constitution 
must  receive  an  interpretation  according  to  the 
sense  in  which  the  people  are  supposed  to  have 
understood  its  language;  but  It  ought  also  to  be 
construed  with  reference  to  the  previous  legis- 
lation of  the  state.  State  v.  Wapman,  2  Gill  A 
J.  285.  And  when  such  power  has  been  exer- 
cised by  the  legislature  from  the  earliest  period 
of  the  government,  is  it  unreasonable  to  sup- 
poae  that  the  people  were  aware  that  the 
same  might  occur  again  unless  prohibited 
by  the  Constitution?  If  there  is  no  prohibi- 
tion, express  or  implied,  it  would  result 
from  this  view  that  the  people  intended  the 
legislature  should  continue  to  exercise  the 
power." 

By  an  act  of  the  legislature  of  Kentucky 
there  was  established  al)oard  of  police  for  the 
city  of  Louisville  and  county  of  Jefferson. 
This  board  was  elected  by  the  voters  and  the 
city,  as  provided  in  the  aforesaid  act,  and  its 
right  to  select  police  officers  pursuant  to  the 
provisions  of  the  act  in  question  was  denied 
by  the  mayor  of  said  city.  The  question 
thereby  raised  was  not  identical  with  that  pre- 
sented to  us.  but  in  the  consideration  of  the 
question  which  was  presented  there  was  em- 
ploved  this  language:  'It  is  now  a  well  settled 
and  universally  recognized  American  doctrine 
that  the  state  legislature  represents  sovereignty 
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of  the  people  of  the  state  in  all  things  not  dele- 
gated to  the  Federal  government,  nor  pro- 
hibited by  the  United  States  Constitution  to 
the  states,  nor  prohibited  by  the  state  Con- 
stitution." Police  Comrs,  v.  LouistilU,  8  Bosh, 
697. 

In  Diamond  v.  Cain,  21  La.  Ann.  909.  thera 
was  under  consideration  an  act  of  the  legisla- 
ture whereby  was  created  a  board  of  commis- 
sioners of  the  city  of  New  Orleans,  empowered 
to  remove  and  appoint  the  police  force  of  said 
city.  The  mayor,  to  whom  had  been  intruated 
the  powers  which  were  superseded  by  the  pro- 
visions of  said  act,  insisted  that  it  was  uaoon- 
stitutional,  and  on  that  theory  appointed  a 
chief  of  police.  The  contest  was  by  quo  war- 
ranto proceedings  instituted  by  the  claimant 
of  this  office  by  virtue  of  the  mayor's  appoint- 
ment against  the  claimant  appointed  by  the 
aforesaid  board  of  commissioners,  and,  without 
the  statement  of  any  particular  principle  ap- 
plicable to  the  fact  of  the  case  at  bar,  it  was 
held  by  tbe  .supreme  court  that  the  appointee 
of  the  board  was  entitled  to  hold  the  office  in 
dispute. 

In  State,  Attoood,  v.  Hunter,  88  Kan.  578, 
there  was  questioned  by  quo  warranto  proceed- 
ings the  validity  of  an  act  of  the  legislature 
of  Kansas  by  virtue  of  which  the  executive 
council  of  that  state  was  authorized  to  appoint 
a  board  of  police  commissioners,  by  which 
board  there  were  required  to  be  appointed  a 
police  judge,  a  marshal,  a  chief  of  police,  and 
other  police  officers.  The  right  of  the  defendant 
depended  upon  the  validity  of  his  appointment 
by  said  board  to  fill  the  office  of  police  judge  of 
the  city  of  Leavenworth.  In  the  opinion  there 
was  this  language:  "The  point  has  been  made, 
though  not  much  contended  for,  that  police 
government  by  commission  is  illegal,  ui  ef- 
fect, it  is  said  to  be  opposed  to  the  fundamental 
theory  of  self  government,  and  denies  to  the 
people  of  the  district  the  right  to  select  their 
ow.n  officers  from  their  own  number.  What- 
ever may  be  said  regarding  the  policy  of  plac- 
ing the  police  administration  of  cities  in  a 
board  of  police  commissioners  who  are  chosen 
bv  state  officers  rather  than  through  the 
electors  of  the  cities,  there  can  be  no  doubt 
that  the  legislature  has  the  power  to  do  so. 
Tbe  Constitution  imposes  no  limitations  upon 
the  legislature  in  respect  to  the  agencies 
through  which  the  police  power  of  the  stale 
shall  be  exercised.  It  may  be  conferred  npon 
the  officers  of  local  municipalities  chosen  by  the 
people  resident  therein,  or,  if  deemed  expe- 
dient, it  may  be  vested  in  officers  or  persons 
otherwise  selected.  Cities  are  but  agendes  of 
the  state,  created  to  aid  in  the  conduct  of  pub- 
lic affairs.  The  functions  of|  cities  and  their 
officers  are  prescribed  by  the  legislature,  and 
it  rests  in  the  sovereign  discretion  of  that  body 
to  say  how  much  of  the  police  power  shall  be 
exerted  by  the  municipality." 

Daley  v.  St.  Paul,  7  Minn.  890  (Oil.  811). 
was  an  action  for  the  recovery  of  damages  for 
the  establishment  of  a  public  street  or  road  by 
commissioners  appointed  by  the  legislature  of 
the  state;  and  it  was  held  that  in  the  appoint- 
ment of  such  commissioners  the  legislatuie 
had  not  acted  outside  the  scope  of  its  powers^ 
and  accordingly  the  dty  was  liable  for  the 
damages  awarded. 
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In  State,  Atty.  Oen.,  ▼.  Ctmngtan,  29  Ohio 
St.  102,  the  rights  of  the  defendants,  as  mem- 
bers of  the  board  of  police  commissioners  and 
of  the  board  of  health  for  the  city  of  Cincin- 
nati, were  challenged  by  quo  warranto  pro- 
ceedings; and  a  demurrer  to  an  answer  justify- 
ing the  title  of  defendants  under  the  provisions 
of  said  act  was  overruled.  The  review  of  the 
authorities  would  not  be  complete  if  there  was 
omitted  a  quotation  from  the  case  last  cited  of 
language  applicable  to  certain  provisions  of 
our  Constitution.  Section  26  (the  closing  sec- 
tion of  our  bill  of  rights)  is  as  follows:  "This 
enumeration  of  rights  shall  not  be  construed 
to  impair  or  deny  others  retained  by  the  people, 
asd  all  powers  not  herein  delegated  remain 
with  the  people."  In  State,  Atty.  Qen. ,  v.  Cov- 
ington, 29  Ohio  St.  102,  Mcllvaine,  J.,  said: 
*'The  principal  objections  urged  by  counsel 
for  relator  against  the  validity  of  this  statute 
are  based  on  the  first  clause  of  §  2,  art.  1,  of 
the  Constitution,  which  declares,  'AH  political 
power  is  inherent  in  the  people,'  and  the  20th 
section  of  the  article,  which  is  as  follows: 
"This  enumeration  of  rights  shall  not  be  con 
strued  to  impair  or  deny  others  retained  by  the 
people;  and  all  powers  not  herein  delegated 
remain  with  the  people.'  The  first  of  these 
declarations  enunciates  the  fouudation  prin- 
ciple of  our  government,  to  wit,  that  the  people 
is  the  source  of  all  political  power,  but  it  was 
not  intended  as  a  denial  of  the  power  or  right 
of  delegation  and  representation.  If  this 
were  not  otherwise  palpable,  it  would  be  made 
80  by  the  second  declaration  above  named,  to 
wit,  'and  all  powers  not  herein  delegated  re- 
main with  the  people.'  This  last  clause  means 
exactly  what  its  words  import,  but  even  from 
them  a  plain  implication  arises  that  all  the 
powers  in  and  bv  the  Constitution  delegated 
do  not  remain  with  the  people,  but  are  vested 
in  the  agents  and  officers  of  the  government,  to 
be  exercised  by  them  alone.  Amone  the  pow- 
ers delegated  by  the  Constitution  is  the  follow- 
ing (art.  2,  §1):  'The  legislative  power  of  the 
state  shall  be  vested  in  the  general  assembly.' 
Now,  whatever  limitations  upon  the  power 
thus  delegated  to  the  general  assembly  may  be 
found  in  other  provisions  of  the  Constitution, 
it  is  quite  clear  that  g  20  of  the  1st  article  does 
not  impose  any  limitation  upon  it  whatever. 
That  section  only  declares  that  powers  not 
delegated  remain  with  the  people.    It  does  not 

f»urport  to  limit  or  modify  delegated  powers, 
t  cannot  be  doubted  that  the  terms  of  the 
Constitution,  whereby  the  legislative  power  of 
the  state  is  vested  in  the  general  assembly,  are 
comprehensive  enough  to  authorize  the  enact- 
ment in  question.  Kules  and  re/sulations  for 
local  municipal  government  of  cities  and  vil- 
lages are  subjects  of,  and  are  as  clearly  within 
the  scope  of,  legislation  as  are  those  which 
concern  the  state  at  large.  Cities  and  villages 
are  agencies  of  the  state  government.  Their 
organization  and  government  are  under  the 
control  of  the  state,  and  every  law  which  af- 
fects them  must  emanate  from  the  general  as- 
sembly, where  the  legislative  power  of  the 
state  is  vested.  Now,  it  is  true  that  the  terms 
in  which  this  grant  of  power  is  made  to  the 
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general  assembly  are  restrained  and  limited  by 
many  inhibitory  provisions  contained  in  the 
instrument,  but  we  find  no  express  inhibition 
against  such  legislation  as  is  contained  in  this 
statute.  The  question  therefore  is.  Is  there 
an  implied  inhibition  against  it?  It  is  claimed 
by  counsel  for  the  relator,  as  we  understand 
their  arguments,  that  such  inhibition  is  implied 
from  the  provisions  quoted  above  from  the  bill 
of  rights,  especially  when  they  are  considered 
In  connection  with  the  history  and  practice  of 
the  state,  at  and  previous  to  the  adoption  of 
the  Constitution.  The  circumstances  referred 
to  b^  counsel,  it  is  claimed,  would  show  that ' 
previous  to  the  adoption  of  the  present  Consti- 
tution in  1851,  the  police  of  the  several  cities 
and  villages  within  the  state  had  been  elected 
by  the  electors  resident  therein,  or  appointed 
by  boards  or  officers  elected  by  the  electors. 
And,  therefore,  it  is  to  be  inferred  from  the 
above  declaration  in  the  bill  of  rights,  to 
wit,  'and  all  powers  not  herein  delegated  re- 
main with  the  people,'  that  the  power  to  change 
the  mode  of  election  or  appointment  of  thefK>- 
lice  force  of  cities  and  villages  was  intended  to 
be  withheld  from  the  general  assembly.  To 
this  argument  .  .  .  [w^  desire  to  express  our 
unqualified  dissent.  By  such  interpretation 
of  the  Constitution,  the  body  of  laws  in  force 
at  the  time  of  its  adoption  would  have  become 
as  permanent  and  unchangeable  as  the  Conatti- 
tion  itself,  for  such  argument  would  apply  with 
equal  force  to  every  subject  of  legislation  con- 
cerning which  no  special  direction  is  contained 
in  the  Constitution.  Indeed,  the  true  rule  for 
ascertaining  the  powers  of  the  legislature  is  to 
assume  its  power  under  the  general  grant  am- 
ple for  any  enactment  within  the  scope  of  leg- 
islation, unless  restrained  by  the  terms  or  the 
reason  of  some  express  inhibition." 

The  persistency  with  which  we  have  been 
urged  to  recede  from  the  views  expressed  in 
State,  Simeral,  v.  Seavey,  22  Neb.  454,  has  in- 
duced us  to  re  examine  the  grounds  upon  which 
that  case  was  decided.  The  importance  of 
the  question  involved  should  be  accepted  as 
our  sufficient  apology  for  the  extended  discus- 
sion into  which  we  have  necessarily  been  led 
in  the  accomplishment  of  this  purpose.  We 
are  now  more  than  ever  satisfied  of  the  cor- 
rectness of  the  proposition  laid  down  in  State, 
Simeral,  v.  Seavey,  22  Neb.  454,  that  * 'the  state 
is  the  unit  of  political  power,  and  is  respon- 
sible, through  its  legislature  and  executive,  for 
the  preservation  of  the  peace,  morals,  educa- . 
tion,  and  general  welfare  of  the  people,  and  in 
the  discharge  of  the  duties  necessary  for  these 
purposes,  they  are  limited  only  by  the  supreme 
Constitution  of  the  government, the  laws  passed 
pursuant  thereto,  and  our  own  Constitution 
and  laws." 

For  the  reason  given  in  State,  Atty.  Gen,,  v. 
Covington,  29  Ohio  St.  102,  the  legislature  in 
the  exercise  of  its  powers  in  the  respect  chal- 
lenged in  this  case,  did  not  violate  any  provi- 
sion of  our  bill  of  rights. 

SulliTaiit  J«>  and  Irrine*  C,  concurring. 

Rehearing  denied  September  28,  1898. 
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PEOPLE  of  the  State  of  New  York,  Bespt., 

V, 

Frank  N.  SHELDON,  Appt. 
a66  N.  Y. »».) 

1.  It  ia  error  to  aii^^eflt  to  a  Jury*  am  a 
veBMon.  for  a^ roelng^t  that  failure  to  agree 
is  ^'almost  to  confess  incompetenoy,'^  as  personal 
considerations  should  never  be  permitted  to  in- 

*     tiueoce  their  conclusions. 

2.  An  obTloiia  effort  of  the  court  to  drive 
the  members  of  the  Jury  into  an  agreement 
requires  a  new  trial,  if  tbey  agree. 

8.  The  old  rule  permittinfi^  coercion  of 
&  Jury  iu  order  to  secure  a  verdict  has  been 
swept  away,  aud  under  our  present  method  the 
independence  of  a  jury  is  respected. 

4.  A  Jury  most  be  deemed  coerced*  so 
that  a  Jnderment  of  eonvietion  based  on 
^eir  verdict  will  be  reversed,  when  tbey 
agreed  after  they  bad  been  out  for  e1ghty«lour 
hours  without  beds  or  cots,  during  forty  of 
which  rhey  had  been  confined  in  a  small  room, 
and  from  the  remarks  of  the  court  and  the  treat- 
ment they  had  received  they  had  every  reason  to 
believe  that  a  still  longer  confinement  on  cbairs 
and  hard  benches  was  in  store  for  them,  while 
the  judge  had  also  told  them,  after  the  foreman 
had  reported  that  their  agreement  was  impos- 
sible, that  a  failure  to  agree  was  ''almost  to  con- 
fess incompetency." 

(June  7, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
a  Trial  Term  of  the  Supreme  Court  for 
Cayuga  County  convicting  him  of  murder. 
lUversed. 

Statement  by  Parker,  Ch.  J. : 

The  defendant,  Frank  N.  Sheldon,  was,  on 
the  9th  day  of  October.  1898,  Indicted  by  the 
grand  jury  of  Cayuga  county  for  the  crime  of 
murder  in  the  first  degree,  cbarjo^ed  with  the 
killing  of  his  wife,  Eva  M.  Sheldon.  On  the 
12th  day  of  October,  1896.  he  was  arraigned 
on  said  indictment,  and  pleaded  not  guilty. 
On  the  25th  day  of  January,  1897,  at  a  trial 
term  of  the  supreme  court  held  in  and  for  the 
said  county,  the  indictment  was  moved  for 
trial.  The  trial  lasted  for  seven  weeks,  ending 
on  the  15th  day  of  March. 

A  great  number  of  witnesses  (one  hundred 
and  nineteen  in  all)  were  examined.  The  evi- 
dence against  the  accused  was  largely  circum- 
stantial. The  defense  insisted  that  the  de- 
ceased came  to  her  death  by  suicide,  and 
considerable  evidence  pointing  in  that  direction 
was  given  during  the  progress  of  the  trial.  It 
was  generally  supposed  at  first  that  the  de- 
ceased had  taken  her  own  life,  as,  when  the 
body  was  discovered  in  a  closet  of  the  house 
occupied  by  her  and  the  prisoner,  a  pistol  was 
lying  beside  it,  and  not  for  some  time  after  the 
burial  was  the  defendant  accused  of  the  crime 
of  which  he  was  subsequently  convicted.  In 
fact  there  were  two  disinterments  of  the  body, 

NOTB.~As  to  the  coercion  of  a  Jury  to  secure  an 
agreement,  see  also  note  to  Darling  v.  New  York, 
P.  ft  B.  R.  Co.  (R.  I.)  16  L.  R.  A.  648. 
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considerable  time  elapsing  between  them,  be- 
fore the  idea  of  murder  became  prevalent  and 
the  prisoner  charged  with  the  crime. 

On  March  11  the  case  was  finally  submitted 
to  the  jury,  who  immediately  retired  to  delib- 
erate upon  their  verdict  Three  times,  at  their 
request,  the  jury  were  brought  into  court  for 
instructions.  After  being  out  all  of  one  night 
and  the  greater  part  of  one  day,  they  an- 
nounced that  they  had  not  agreed  upon  a  ver- 
dict. The  judge  ordered  the  jury  to  be  sent 
out  again  for  further  deliberation.  They  re- 
turned into  court  the  second  time,  after  hav- 
ing been  out  two  nights,  all  of  one  dav,  and 
part  of  the  second  day,  and  reported,  in  a 
writing  signed  by  the  foreman,  that  they  were 
unable  to  agree  upon  a  verdict,  and  that  it  was 
impossible  for  them  to  do  so.  The  jury  were 
again  sent  back  to  the  jury  room  by  the  court, 
after  receiving  certain  instructions,  and  re- 
mained there  until  8:20  o'clock  of  that  day  (it 
being  Saturday),  when  they  were  sent  for  by 
the  court,  who,  after  giving  them  further  in- 
structions and  directing  certain  provision  lo 
be  made  for  their  convenience  and  comfort, 
ordered  them  to  be  taken  back  for  further  de- 
liberation. They  remained  out,  from  that 
time,  two  nights  and  one  day,  until  Monday 
morning,  when  they  returned  into  court,  and 
announced  a  verdict  of  guilty  as  charged  in 
the  iudictment.  The  jury  were  out  altogether 
four  nights  and  about  four  days.  During  all 
this  time  they  had  been  provided  with  no 
sleeping  accommodations  whatever,  confined 
for  two  nights  and  almost  two  days  in'tbe  nar- 
row quarters  of  a  jury  room,  and  the  rest  of 
the  time  in  the  courtroom,  which  had  been  set 
aside  for  that  purpose.  What  followed  each 
time,  as  the  jury  returned  into  court,  will  fully 
appear  by  the  following  synopsis  taken  from 
the  record: 

••Jury  went  out  Thursdav,  March  11, 1897, 
at  8:80  P.  M.  11:80  A.  M.,  Friday,  jury  came 
into  court,  and  asked  two  questions  as  to  the 
evidence,  which  were  answered  by  the  eourt 
from  the  minutes  of  stenographer  (folios  11,- 
202  to  11,240)  without  objection.  8:25  p.  m. 
jury  again  came  into  court  and  announced 
they  had  not  agreed  upon  a  verdict.  By  the 
Court:  'Well,  gentlemen,  you  must  make  an 
effort  to  agree.  This  case  has  involved  im- 
mense labor.  A  great  deal  of  time,  as  yoa 
know,  has  been  given  to  it,  and,  from  all  the 
evidence  that  has  been  produced,  it  would  seem 
that  the  case  is  susceptible  of  a  conclusion. 
The  only  way  of  reaching  a  oonclusioo  is 
through  the  verdict  of  the  jury.  There  is  no 
reason  why  these  twelve  men  are  not  as  cap- 
able of  understanding  this  case  and  coming  to 
a  conclusion  as  any  other  twelve  that  could  be 
gotten  together.  It  is  a  case  of  too  much  im- 
portance, that  has  entailed  too  much  labor,  to 
permit  a  jury  to  separate  without  the  utmost 
effort  to  aeree.  Differences  that  exist  amongst 
you  as  to  the  evidence  must  be  further  investi- 
gated. Any  questions  of  law  the  court  will  be 
glad  to  explain  to  you.  It  is  for  the  interest  of  all 
concerned  and  public  justice  that  there  should 
be  a  decision  of  this  case  so  that  the  qfoestioDS 
in  it  shall  be  put  at  rest.    I  cannot  hear  of  a 
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disagreement  of  this  jury.  You  must  retire, 
gentlemen.'  The  jury  again  retired  at  3:80  p. 
M.,  and  at  5:30  p.  m.  sent  a  communication  to 
the  court  asking  for  further  information.  In- 
structions were  given,  and  questions  of  jury 
answered  by  reading  from  stenographer's  min- 
utes (folios  11,245  to  11.281),  without  objection. 
Jury  then  retired.  Saturday  morniog.  March 
18,  1897,  the  jury  came  into  court  by  the  or- 
der of  Justice  Dunwell,  at  12:45  p.  m.,  and 
presented  a  written  communication  to  the 
court.  Mr.  Drummond  having  previously 
waived  his  presence  in  court,  which  read  as 
follows:  'Judge  Dunwell  —  Dear  Sir:  The 
probability,  or  even  possibility,  of  this  jury  ever 
agreeing  i^  impossible  in  my  opinion.  George 
J.  Holden,  Foreman.'  By  the  Court:  *The 
order  will  be  that  you  be  conducted  to  your 
hotel,  and  that  you  be  brought  back  for  fur- 
ther deliberation.  The  counsel  for  the  defend- 
ant is  not  here,  and  later  I  will  have  some- 
thing f urtlier  to  say  to  you  with  reference  to 
your  present  communication.  I  have  made 
my  own  arrangements  so  as  to  be  back  at  your 
call  both  for  to-day  and  for  some  time  in  the 
future;  so  that  this  case  may  be  fully  disposed 
of  if  there  is  a  possibility  of  it.  and  t  will  have 
something  further  to  say  on  this  subject  later 
in  the  day,  when  the  defendant's  counsel  can 
be  present.'  At  3:20  p.  m.  the  jury  again  re- 
turned to  the  court,  and  were  addressed  by  the 
court  as  follows:  'Gentlemen,  I  have  been 
giving  consideration  to  the  note  that  you  ad- 
dressed to  the  court  this  morning,  in  which  you 
stated  your  doubts  as  to  your  ability  to  agree 
upon  a  verdict  in  this  case.  I  very  much  re- 
gret this  supposition  of  yours,  but  I  by  no 
means  despair.  This  case  has  involved  im- 
mense labor,  enormous  expense  has  been  en- 
tailed, evidence  has  been  gathered  and  brought 
before  you  from  every  direction,  evidence 
bearing  directly  upon  the  issues  in  this  case, 
and  some  of  it  remotely  upon  the  issues.  All. 
everything  that  could  be  suggested,  that  might 
throw  light  upon  the  question  submitted  to 
you,  has  been  brought  before  you  and  is  in 
your  possession.  Now,  the  truth  of  this  case 
lies  within  the  compass  of  that  evidence.  Mrs. 
Sheldon  died  by  violence.  How  that  came 
about  and  whether  the  defendant  is  guilty  or 
innocent  is  something  that  must  be  told  by  the 
evidence  that  has  been  presented  to  you.  I 
don't  know  that  you  fully  appreciate  the  grav- 
ity and  importance  to  this  community  and  to 
the  state  that  a  decision  shall  be  reached  in  this 
matter,  and  that  this  important  question  shall 
be  settled  as  to  whether  the  defendant  is  guilty 
or  innocent.  This  case  has  occupied  nearly 
seven  weeks,  and  to  say  now,  at  the  end  of  all 
that  time,  at  ihe  end  of  all  this  labor  and  ex- 
X)en8e,  that  the  question  is  no  better  off  than  it 
was  when  started,  is  almost  to  confess  incom- 
petency in  this  matter.  Of  course,  I  have  no 
means  of  knowing,  and  I  don't  desire  to  know, 
unless  it  is  something  that  you  desire  to  bring 
before  the  court,  the  reasons'why  this  state  of 
affairs  exists  in  your  body.  I  hope  it  is  noth- 
ing like  pride  of  opinion.  I  hope  it  is  nothing 
like,  having  once  taken  a  position  in  this  case, 
that,  therefore,  you  must  say  it  is  unalterable; 
that  it  is  not  susceptible  or  change  by  argu- 
ment, and  by  a  review  of  the  evidence  in  the 
case, — because  such  considerations  as  those 
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would  be  most  unworthy  to  divide  a  jury  upon 
80  important  a  question.  Engaged  as  I  am  in 
the  administration  of,  or  attempt  to  administer, 
public  justice  in  this  district,  I  have  laid  aside 
my  other  engagements  so  that  this  case  can  be 
attended  to,  becauso  I  appreciate  the  impor^ 
ance  of  it,  and  I  would  like  to  enforce  upon 
you  an  appreciation  of  the  importance  of  set- 
tling this  question.  It  has  got  to  be  settled. 
When  an  affair  of  this  kind  has  occurred  it 
has  got  to  be  tried,  it  has  got  to  be  in- 
vestigated, and  the  interests  of  public  jus- 
tice will  not  stop  short  of  going  to  the 
very  bottom  of  it,  and  discovering  what  the 
truth  is,  regardless  of  time  and  expense.  I  do 
not  say  these  things,  gentlemen,  in  a  fault- 
finding way.  I  desire  to  say  them  to  you  with 
the  idea  of  urging  upon  you  and  of  bringing  to 
your  minds  an  appreciation  of  the  great  i^i- 
portance  of  this  matter,  and  of  settling  it  and 
deciding  it.  I  appreciate  somewhat  your  po- 
sition. I  don't  say  this  with  any  unkind ness. 
I  know  that  your  labors  in  this  matter  have 
been  tedious,  and  that  they  are  wearisome,  and 
I  appreciate  the  length  of  time  that  you  have 
been  out,  and  you  must  not  think  that  I  am 
forgetful  of  these  things;  but  there  must  be  a 
supreme  effort  made  on  your  part  to  harmon- 
ize differences,  and.  therefore,  I  am  going  to 
insist  that  you  begin  at  the  very  outset  of  the 
case,  from  the  very  beginning,  and  go  over  it 
again,  looking  at  it  from  every  possible  point 
of  view,  so  that  there  shall  not  be  a  failure  of 
justice  in  this  case.  I  know  that  your  jury 
room  is  a  narrow  place,  and  that  you  are  a 
good  deal  confined  there,  and  for  that  reason  I 
have  arranged  with  the  sheriff  that  you  shall 
occupy  this  room  from  now  on  to  the  comple- 
tion of  your  labors.  Of  course,  I  don't  know 
how  long  it  will  take,  and,  therefore,  I  have 
arranged  with  the  sheriff  that  you  shall  have 
more  comfortable  quarters,  so  that  this  room 
will  be  cleared  shortly  after  you  have  retired, 
and  the  officers  will  remain  downstairs  in  the 
sheriff's  office,  and  you  will  be  given  this  room, 
giving  you  a  better  opportunity  to  circulate 
about;  and  making  your  position  as  comfort- 
able as  possible  under  the  circumstances.'  At 
7:35  p.  M.  the  court  ordered  that  the  jury  be 
taken  to  supper  and  returned  to  their  room  for 
further  deliberation.  .  .  .  The  court  also 
entered  an  order  that  the  jury  should  be  con- 
ducted to  their  meals  at  the  usual  hours,  to- 
morrow, Sunday,  and  including  Monday  morn- 
ing. Defendant's  counsel  objected  and  ac- 
cepted to  the  remarks  and  instructions  given  to 
the  jury,  at  8:20  p.  m.,  on  March  13,  1897,  and 
to  each  and  every  part  thereof.  Defendant 
particularly  and  specifically  objects  and  ex- 
cepts to  folios  11,805  to  and  including  folio 
11,817,  and  also  asks  that  the  written  commu- 
nication of  the  jury  to  the  court  be  made  a  part 
of  the  record.  Monday  morning,  March  15, 
1897,  at  7:80,  the  jury  sent  word  to  Justice 
Dunwell  that  they  were  ready  to  report,  and 
they  were  accordingly  brought  into  court  at 
8:30  A.  M.,  the  roll  called  by  the  clerk,  and  the 
question  put:  'Gentlemen  of  the  jury,  have 
you  agreed  upon  a  verdict?'  By  Foreman  Hol- 
den: 'We  have.  We  find  the  prisoner  guilty 
as  charged  in  the  indictment.'  By  the  Court: 
*You  say  you  find  the  prisoner  guilty,  as 
charged  in  the  indictment,  of  murder  in  the 
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first  degree?*  By  Foreman  Holden:  'We  do.' 
The  jury  were  thereupon  polled  and  each  an- 
swered, 'Guilty.'  .  .  .  Defendant's  coun- 
sel moved  arrest  of  judgement  under  §  467  of 
the  Code  of  Criminal  Procedure,  and  also  on 
each  and  every  ground,  as  provided  by  the 
Code  of  Criminal  Procedure  in  reference  to  an 
arrest  of  judgment.  Defendant's  counsel  also 
moved  for  a  new  trial  in  the  case,  under  ^  466 
of  the  Code  of  Criminal  Procedure,  and  upon 
each  and  every  ground  stated  in  §  466,  and 
especially  subdivisions  4,  5,  and  6  of  that 
section.  Both  motions  were  denied,  and  ex- 
ceptions taken  by  defendant." 

Mr.  Robert  L«  Dmmmond»  for  appel- 
lant: 

It  is  one  of  the  rights  of  a  jury  to  disagree, 
and  it  is  one  of  the  duties  of  a  trial  court  to 
hear  their  report  of  a  disagreement. 

Code  Crim.  Proc.  §  428,  subsec.  3. 

The  only  right  that  the  trial  court  had  in 
the  premises  is  given  by  §  428.  He  went  out- 
side of  and  beyond  the  provisions  of  this  sec- 
tion. 

Slater  v.  Mead,  58  How.  Pr.  57. 

It  was  error  to  instruct  the  iury — "Of  course, 
I  have  no  means  of  knowing  .  .  .  why 
this  state  of  affairs  exists  in  your  body."  It 
was  another  reminder  to  them  that  they  were 
going  to  stay  until  they  had  agreed  on  a  ver- 
dict. This  was  coercion,  and  this  alone  is 
ground  for  reversal. 

Qreen  v.  Telfair,  11  How.  Pr.  260;  Slater  v. 
Mead,  53  How.  Pr.  57;  Cranston  v.  New  York, 
a  d  H,  R,  R  Co  103  N.  Y.  614. 

Mr.  George  W.  Nellist  for  respondent: 

A  trial  court  has  a  wide  discretion  as  to  the 
trial,  and  questions  involving  that  discretion 
can  be  legally  raised  only  by  motion  to  set 
aside  the  verdict,  and  cannot  be  raised  on  ap- 
peal. 

There  are  many  questions  of  that  character, 
among  which  is  the  length  of  time  a  jury  shall 
be  kept  out. 

Caldwell  v.  New  Jersey  S.  B.  Co.  47  N.  Y. 
282;  Daly  v.  Byrne,  77  N.  Y.  182. 

The  time  of  how  long  a  jury  shall  be  kept 
out  is  wholly  within  the  discretion  of  the 
judge  presiding  at  the  trial,  and  the  question 
of  whether  that  discretion  has  been  properly 
exercised  can  be  raised  only  on  motion  to  set 
aside  the  verdict. 

It  was  proper  for  a  judge  presiding  at  the 
trial  to  set  before  the  jury  all  proper  motives 
to  induce  them  to  agree  upon  a  common  re- 
sult, and  those  motives  might  properly  be 
repeated  and  earnestly  urged  upon  them  by 
the  trial  judge. 

Qreen  v.  Telfair,  11  How.  Pr.  260;  Erwin  v. 
Eamilton,  50  How.  Pr.  32. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  before  this  court  is  not  how 
long  may  a  court  keep  a  jury  together,  for  that 
is  a  matter  resting  in  the  soundf  discretion  of 
the  trial  court.  Kor  is  the  question  whether  a 
jury  should  be  compelled  to  stay  together  more 
than  one  night  without  a  bed,  or  at  least  a  cot, 
to  lie  on,  for  that,  too,  is  a  matter  resting  in  dis- 
cretion. It  seems  a  wiser  exercise  of  that  dis- 
rection,  however,  to  provide  sleeping  accom- 
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modations  for  the  jury  after  the  first  nfght,  at 
least.  This  can  be  readily  done  in  most  hotels, 
without  interference  with  the  requirement  to 
keep  the  jury  together.  But,  while  these 
questions  are  not  before  the  court,  the  facta 
which  suggest  them  are,  and,  together  with 
other  facts,  they  command  an  answer  to  the 
query,  May  there  be  coercion  of  a  jury  in  a 
capital  case?  If  this  question  be  answered  in 
the  negative,  there  follows  the  further  inquiiy. 
Was  there  coercion  in  this  case? 

By  the  ancient  common  law,  jurors  were 
kept  together  as  prisoners  of  the  court,  until 
they  had  agreed  upon  their  verdict.  Thomp. 
&  M.  Juries.  §  310.  It  was  regarded,  notonlj 
proper,  but  requisite,  that  they  should  be  co- 
erced to  an  agreement  upon  a  verdict.  PioflFatt. 
Jury  Trial,  ^  475.  "A  jury,  sworn  and 
charsfed  in  case  of  life  or  member,  cannot  be 
discharged  by  the  court  or  any  other,  but  they 
ought  to  give  a  verdict."  Co.  Litt.  227ft.  Bl. 
Com.  p.  375,  says:  "Thejury,  after  the  proofs 
are  summed  up,  unless  the  case  be  very  clear, 
withdraw  from  the  bar  to  consider  their  ver- 
dict; and.  in  order  to  avoid  iDtemperance  and 
causeless  delay,  are  to  be  kept  without  meat, 
drink,  fire,  or  candle,  unless  by  permission  of 
the  judge,  till  they  are  all  unanimously  agreed. 
.  .  .  And  it  has  been  held  that,  if  the  jur- 
ors do  not  agree  in  their  verdict  before  the 
judges  are  about  to  leave  the  town,  .  .  .  the 
judges  are  not  bound  to  wait  for  them,  but 
mav  carry  them  to  town  ...  in  a  cart," 
In  the  Doctor  and  Student  (1518)  at  page  271, 
it  is  said:  ''I  take  not  the  law  of  the  realm  to 
be  that  the  jury,  after  they  be  sworn,  may  not 
eat  nor  drink  till  they  be  agreed  of  the  verdict; 
but  truth  it  is  there  is  a  maxim  and  an  old  cus- 
tom in  the  law  that  they  shall  not  eat  nor 
drink  after  they  be  sworn,  till  they  have  given 
their  verdict,  without  the  assent  and  license  of 
the  justices.  .  .  .  And,  if  thej  will  in  no 
wise  agree,  I  think  that  the  justices  mav  set 
such  order  in  the  matter  as  shall  seem  to  them 
by  their  discretion  to  stand  with  reason  and 
conscience,  by  awarding  a  new  inquest,  and  by 
setting  fine  upon  them  that  they  shall  find  in 
default,  or  otherwise  as  they  shall  think  best 
in  their  discretion;  like  as  they  may  do  if 
one  of  the  jury  die  before  verdict,  or  if  any 
other  like  casualties  fall  in  that  behalf."  Mr. 
Emlyn.  in  bis  preface  to  the  second  edition  of 
the  State  Trials,  printed  in  1780,  says:  "The 
law  requires  that  the  twelve  men.  of  which  the 
jury  consists,  shall  all  agree  before  they  give 
in  a  verdict;  if  they  don't,  they  must  undergo 
a  greater  punishment  than  the  criminal  him- 
self: they  are  to  be  confined  in  one  room  with- 
out meat."  etc.,  till  they  are  starv'd.  It  would 
be  pretty  hard  to  assign  any  tolerable  reason  for 
this  usage;  if  it  has  seldom  or  never  happen'd 
I'm  afraid  it  has  sometimes  been  prevented 
only  by  the  unjust  compliance  of  some  of  the 
jurors  against  their  own  consciences.  .  .  . 
To  what  end,  therefore,  are  they  to  be  re- 
strained in  this  manner?  It  may,  indeed,  force 
them  to  an  outward  seeming  agreement  against 
the  dictates  of  their  own  consciences,  but  can 
never  be  a  means  of  informing  their  judg- 
ment or  convincing  their  understanding. 
.  .  .  Why  must  the  jurors  be  compellra 
to  an  agreement  one  way  or  the  other? 
After  all,  a  forced   agreement   is  no    better 
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than  Dooe.  If  the  consent  of  him  who  stands 
out  against  the  rest  be  of  any  regard,  it  ought 
to  be  free;  if  of  none,  then  why  can't  a  yer- 
dict  be  given  without  it?" 

The  inconsistency  of  insisting  that  every 
one  of  twelve  men  must  agree  before  a  verdict 
can  be  rendered,  and  at  the  same  time  justify- 
ing a  court  in  coercing  one  or  more  jurors 
into  an  agreement  with  their  fellows,  received 
early  attention  by  the  couru  of  this^tate. 

In  Bsaple  v.  Olcott,  2  Johns.  Gas.  301, 1  Am. 
Dec.  168.  the  defendant  was  tried  under  an  in- 
dictment for  conspiracy  to  defraud,  and  the 
jury  being  unable  to  agree,  the  court,  against 
the  consent  of  the  defendant,  ordered  a  juror 
withdrawn  and  the  jury  discharged.  Mr.  Jus 
tice  Kent,  in  an  opinion  reviewing  prior  cases 
at  length,  paid  his  respects  (at  page  309)  to  the 
rule  formerly  existing  of  compelling  an  agree- 
ment of  the  jury.  He  said:  * 'The  doctrine 
of  compelling  a  jury  to  unanimity  by  the  pains 
of  hunger  and  fatigue,  so  that  the  verdict  in 
fact  be  founded,  not  on  temperate  discussion 
and  clear  conviction,  but  on  strength  of  body, 
is  a  monstrous  doctrine,  that  does  not  .  .  . 
fitand  with  conscience,  but  is  altogether  repug- 
nant to  a  sense  of  humanity  and  justice.  A 
verdict  of  acquittal  or  conviction,  obtained  un- 
der such  circumstances,  can  never  receive  the 
sanction  of  public  opinion.  And  the  practice 
of  former  times,  of  sending  the  jury  in  carts 
from  one  assize  to  another,  is  properly  con- 
trolled by  the  improved  manners  and  senti- 
ments of  the  present  day." 

In  Pfople  V.  Qoodwin,  18  Johns.  187,  9  Am. 
Dec.  203,  the  defendant  was  indicted  for  man- 
filaughter.  The  jury  being  unable  to  agree  be- 
fore the  last  moment  the  court  would  sit,  they 
were  discharged.  The  question  arose  whether 
'defendant  could  be  again  put  upon  his  trial  on 
the  indictment.  In  writing  the  opinion  of  the 
•court,  Spencer,  Ch.  J.,  said:  -'*In  the  case  of 
People  V.  Olcott  ...  all  the  authorities  then 
•extant  upon  the  power  of  the  court  to  dis- 
charge a  jury  in  criminal  cases,  and  the  con- 
sequences of  such  discharge,  were  very  ably 
and  elaborately  examined  by  Mr.  Justice  Kent, 
and  it  woula  be  an  unpardonable  waste  of 
time  to  enter  upon  a  re  examination  of  them." 
The  chief  judge  quotes  largely  from  Justice 
Kent's  opinion,  and  says:  "The  learned  judge 
inveighs  with  force  and  eloquence,  against  the 
monstrous  doctrine  of  compelling  a  jury  to 
unanimity  by  the  pains  of  hunger  and  fatigue, 
BO  that  the  verdict  is  not  founded  on  temper- 
ate discussion,  but  on  strength  of  body.  Al- 
though the  case  of  the  People  v.  Olcott  was  a 
case  of  misdemeanor,  the  reasoning  is,  in  my 
judgment,  entirely  applicable  to  cases  of 
felony;  and.  although  the  opinion  was  confined 
to  the  case  under  consideration,  a  perusal  of 
it  will  show  that  it  embraces  every  possible 
case  of  a  trial  for  crimes." 

Other  comparatively  early  criminal  cases  in 
which  the  same  question  was  presented  and 
passed  on  were  People  v.  Ward^  1  Wheel, 
Crim.  Cas.  469;  Grant  v.  Peoj^,  4  Park. 
Crim.  Rep.  527;  Peor^e  v.  Oreen,  13  Wend.  55; 
United  States  v.  Perez,  9  Wheat.  679,  6  L.  ed. 
165. 

In  Qreen  v.  Telfair,!!  How.  Pr.  260,  a  motion 
was  made  to  set  aside  a  verdict  on  affidavits. 
The  judge  said  to  the  jury,  in  substance: 
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This  case  has  excited  considerable  feeling;  the 
nature  of  jury  trials  implies  concessions  and 
compromise;  no  juror  should  control  result,  or 
otherwise  the  verdict  would  be  that  of  one 
man,  not  that  of  twelve;  that  for  five  years  he 
had  discharged  but  one  jury  that  had  failed  to 
agree,  and  he  should  send  them  out  again,  and 
hoped  they  would  agree.  One  of  the  jurors 
said  he  supposed  (it  being  Saturday  afternoon) 
their  duties  would  be  at  an  end  and  they  would 
be  discharged  at  twelve  o'clock,  to  which  the 
judge  replied  that  this  was  not  so;  that  he  was 
authorized  to  receive  the  verdict  on  Sunday, 
abd,  besides,  it  was  his  intention  to  go  to  Al- 
bany by  the  next  train,  and,  if  they  did  not 
agree  before  he  left,  he  would  return  on  Mon- 
day and  receive  their  verdict.  Jury  retired, 
remained  absent  about  half  an  hour,  returned 
into  court,  and  rendered  a  verdict  for  plaintiff, 
Mr.  Justice  Harris,  before  whom  the  motion 
was  made  to  set  aside  the  verdict  on  the  ground 
of  coercion,  said  in  the  course  of  his  opinion: 
"An  attempt  to  influence  the  jury,  by  referring 
to  the  time  they  are  to  be  kept  together,  or 
the  inconvenience  to  which  they  are  to  be  sub- 
jected, in  case  they  are  so  pertinacious  as  to 
adhere  to  their  individual  opinions,  and  thus 
continue  to  disagree,  cannot  be  justified.  A 
judge  has  no  right  to  threaten  or  intimidate  a 
jury  in  order  to  affect  their  di  liberations.  I 
think  he  has  no  right  to  even  allude  to  his  own 
purposes  as  to  the  length  of  time  they  are  to  be 
kept  together.  There  should  be  nothing  in  his 
intercourse  with  the  jury  having  the  least  ap- 
pearance of  duress  or  coercion.  .  .  .  That, 
should  they  continue  to  disagree,  they  are  not 
to  be  exposed  to  unreasonable  inconvenience, 
nor  to  receive  the  animadversion  of  the  court." 

In  Slater  v.  Mead,  53  How.  Pr.  58,  the 
judge  said  to  the  jury:  "Tou  must  agree  upon 
a  verdict.  I  cannot  discharge  you  until  you 
agree  upon  a  verdict."  The  jury  retired  and 
soon  returned  and  rendered  their  verdict  of  no 
cause  of  action.  Verdict  was  set  aside  on  mo- 
tion at  special  term,  the  opinion  citing  with 
approval  the  remarks  of  Mr.  Justice  Harris  in 
Green  v.  Telfatr,  11  How.  Pr.  260. 

In  Ingersoll  v.  Lansing,  51  Hun,  108,  the 
cdort  made  no  provision  for  discharging  the 
jury  in  the  absence  of  the  presiding  justice 
from  the  county,  unless  they  agreed,  which 
compelled  them  to  bring  in  a  verdict  or  re- 
main in  confinement  for  four  days  without  aid, 
protection,  or  even  the  presence  of  the  court. 
On  appeal,  this  was  held  to  constitute  coercion, 
and  therefore  that  the  trial  court  erred  in  re- 
fusing to  set  aside  the  verdict.  In  the  course 
of  the  opinion,  which  was  written  by  Mr.  Jus- 
tice Follett,  the  opinon  in  Green  v.  Telfair  is 
cited  with  approval,  and  also  Pierce  v.  Pierce, 
38  Mich.  412.  In  the  latter  case  the  jury  re- 
tired on  Tuesday  f.  m.  Wednesday  p.  m.  of- 
ficer informed  the  judge  that  they  could  not 
agree.  Thereupon  the  judge  directed  the  offi- 
cer to  inform  them:  'The  judge  does  not  be- 
lieve it  yet;  and  you  might  say  to  them  that  it 
is  essential  they  agree  to-night,  as  I  am  going 
away,  and  won't  be  back  until  day  after  to- 
morrow, and  they  might  not  get  discharged 
until  I  come  back,  as  Judge  Coolidge  is 
going  to  be  here."  The  verdict  was  re- 
turned within  an  hour.  It  was  held  that  the 
verdict  should   be  regarded  as  coerced,  the 
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court  saying.  'Ever^  attempt  to  drive  men 
*  into  an  agreement  which  they  would  not  have 
reached  freely  is  a  perversion  of  justice." 
**The  one  may  be  right  as  well  as  the  eleven, 
and  if  right  may  be  able  to  persuade  them. 
.  .  .  And  it  is  very  possible,  at  least,  .  .  . 
that  a  message  of  the  kind  here  given  would 
be  regarded  by  the  outstanding  juror  as  a 
somewhat  strong  intimation  of  the  judge's 
opinion  concerning  the  plainness  of  the  case, 
and  the  impropriety  of  holding  out." 

In  PAysioe  v.  ifnea,  76  Ga.  466,  a  new  trial 
was  granted,  where  a  verdict  was  rendered 
shortly  atter  the  judge  told  the  jury  (which 
had  been  out  ali  night)  that  they  could  have 
breakfast  at  their  own  expense,  they  having 
had  no  supper. 

In  Ohegapeake  cfe  0.  8.  R.  Co.  v.  Barlow,  86 
Tenn.  537,  the  jury  reported  inability  to  agree. 
The  trial  judge  said:  "This  is  too  common, 
and  you  ought  to  agree;"  that  he  would  not 
discharge  them,  but  should  keep  them  to- 
gether for  the  remaining  three  weeks  of  the 
term  unless  they  agreed.  They  agreed  next 
day.     The  verdict  was  set  aside. 

In  SiaU  V.  Bybee,  17  Kan.  462,  the  court 
said  to  the  jury  that  they  ought,  by  compromise 
and  surrender  of  individual  opinion,  to  agree, 
and  that  failure  to  do  so  would  be  an  imputa- 
tion on  court  and  jury.  In  an  opinion  written 
by  Judge  Brewer  the  court  presented  its  ren- 
sons  for  reversing  the  judgment,  in  part,  that 
while  the  court  might  call  the  attention  of  the 
jury  to  many  matters  that  rendered  an  agree- 
ment desirable,  such  as  time  already  taken, 
improbability  of  securing  additional  testimony, 
the  general  public  benefit  in  a  speedy  close 
of  a  litigation,  the  question  of  expense  to 
parties  and  the  public,  yet  no  juror  should  be 
influenced  to  a  verdict  by  fear  that  failure  to 
do  so  would  be  regarded  by  the  public  as  re- 
flecting upon  either  his  intelligence  or  his  in- 
tegrity. "Personal  consideration  should  never 
be  permitted  to  influence  his  conclusions;  and 
the  thought  of  them  should  never  be  presented 
to  him  as  a  motive  for  action."  That  was  a 
criminal  case,  and  it  may  be 'said,  in  passing, 
that  the  language  used  by  the  trial  judge  to 
the  jury  is  very  much  like  that  used  on  one 
occasion  by  the  judge  in  the  case  at  bar.  The 
intelligence  of  the  jury  was  not  more  sharply 
reflected  upon  in  that  case  than  in  this,  for  the 
trial  justice  said:  "This  case  has  occupied 
nearly  seven  weeks,  and  to  say  now,  at  the 
end  of  all  that  time, — at  the  end  of  all  this  la 
bor  and  expense, — that  the  question  is  no  bet 
ter  off  than  it  was  when  started,  is  almost  to 
confess  incompetency  in  this  matter." 

In  Hancock  v.  fSlam,  3  Baxt.  33,  the  judge 
ordered  the  jury  locked  up  until  they  should 
agree,  not  allowing  them  to  have  dinner. 
Held  error. 

Spearman  v.  Trt7«<>n,44  Ga.  473,  held:  "The 
court  erred  in  overruling  the  motion  for  a  new 
trial,  upon  the  ground  that,  after  the  jury 
were  brought  in  and  answered  they  had 
not  and  were  not  likely  to  agree,  he  stated  to 
them  if  they  did  not  brint?  in  a  verdict  very 
soon  he  would  make  arrangements  to  carry 
them  to  Greensboro.  This  question  has  been 
decided  in  GhoUton  v.  Ohohton,  81  Ga.  625." 

In  16  Am.  &  £ng.  Enc.  Law,  p.  522,  the  rule 
41  L.  R.  A. 


is  said  to  be  that  "language  on  the  part  of  the 
court,  the  obvious  tendency  of  which  is  to  co- 
erce an  agreement  on  the  part  of  the  jury,  af- 
fords ground  for  a  new  trial.  To  insist  too 
strenuously  upon  the  necessity  of  an  agree- 
ment may  have  such  effect." 

Terre  Haute  dh  L  R,  Oo.  v.  JacJc8on,  81  Ind. 
19,  24,  was  an  appeal  from  a  decision  overrul- 
ing a  motion  for  a  new  trial.  Judgment  was 
reversed,  and  a  new  trial  granted,  upon  the 
ground  of  coercion.  After  the  jury  had  re- 
tired and  been  out  nine  hours,  the  trial  courts 
without  consent  of  the  appellant,  "caused  the 
jury  to  be  informed  through  the  bailiff  having 
them  in  charge  that,  if  they  did  not  agree  upon 
a  verdict,  the  court  would  keep  them  until  Sat- 
urday night,  a  period  of  four  days,  to  which 
action  of  the  court  the  defendant  at  the  proper 
time,  as  soon  as  her  attorneys  learned  of  such 
action,  objected  and  excepted."  "This  action 
of  the  court  cannot  be  justified.  It  constituted, 
— as  it  must  have  been  intended  it  should, — a 
kind  of  coercion  upon  the  jury,  which  was  in- 
consistent with  their  proper  independence. 
.  .  .  A  plain  error  was  committed.  Its 
plain  tendency  was  to  influence  the  jury." 

Berry  v.  People,  1  N.  Y.  Crim.  Rep.  43,  47. 
reported  in  memorandum  (77  N.  Y.  588).  is  not 
at  all  in  conflict  with  the  trend  of  all  recent 
authority  upon  this  question.  In  that  case  the 
jury,  after  being  charged,  retired  for  delibera- 
tion, and  upon  returning  to  the  court  asked 
for  further  instructions,  and  then  announced 
their  inability  to  agree  upon  a  verdict.  The 
recorder,  addressing  the  jury,  said:  "I  would 
discbarge  you,  but  under  my  sense  of  duty  I 
cannot.  .  .  .  After  a  few  days  it,  [the  case} 
has  been  presented  to  you,  and  thoroughly 
argued  and  tried,  witnesses  were  examined 
and  cross-examined.  I  do  not  care  what  you 
find;  guilty  or  not  guilty;  it  is  perfectly  "im- 
material to  me.  But  I  say  it  is  my  duty  if 
you  cannot  agree,  that  I  shall  lock  you  up 
for  the  night;  that  is  a  most  ungrateful  thing 
for  me  to  do  to  any  jury.  As  1  told  you 
on  Friday  night,  I  do  not  want  you  detained 
from  your  families,  and  I  do  not  now.  If 
you  cannot  agree.  I  shall  order  an  officer  to 
take  you  in  charge.  I  will  give  you  fifteen 
minutes,  and  see^if  you  can  arrive  at  a  con- 
clusion." But  for  the  expression  of  the  trial 
judge,  "I  shall  lock  you  up  for  the  night,"  his 
remarks  would  have  presented  no  ground  for 
criticism.  This  court  was  of  the  opinion  that 
the  trial  judge  did  not  intend  to  coerce  the 
jury;  that  besought  merely  to  convey  the  idea 
that  they  would  have  to  remain  over  night  at 
the  court.  This  court  said  in  its  per  curiam 
opinion:  "The  alleged  threat  to  lock  up  jurors 
if  they  failed  to  agree  was.  we  think,  only  in- 
tended as  a  statement  that  the  jury  would  nave 
to  remain  over  night,  as  the  court  would  ad- 
journ. Nothing  like  a  threat  of  imprisonment 
or  punishment  could  have  been  intended.** 
The  decision  of  the  court,  therefore,  was  that 
there  had  been  no  attempt  at  coercion,  the 
language  complained  of  not  being  su-sceptible 
of  a  construction  that  would  give  it  that  effect 
with  the  jury,  and  not  that  a  judgment  would 
be  allowed  to  stand  either  where  the  trial 
court  bad  attempted  to  coerce  the  jury,  or  the 
language  used  by  him  was  of  such  a  character 
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that  it  probably  bad  that  effect  Phoenix  Ins, 
Go,  y.  Moog,  81  Ala.  385.  and  Taylor  v.  Jones, 
2  Head,  665,  are  Id  lioe  with  cases  cited. 

Reference  has  now  been  made  to  nearly  all 
the  cases  which  I  have  been  able  to  find,  of 
comparatively  recent  date,  and  tbey  establish 
thai  tbe  old  rule  permitting  coercion  of  a  jury  in 
order  to  secure  a  verdict  has  been  swept  away; 
that,  under  our  present  method,  the  independ- 
ence of  a  juror  is  respected.  An  attempt  to 
drive  the  members  of  a  jury  into  an  agreement 
is  beyond  the  power  of  the  court,  and  an  ob; 
vious  effort  to  effect  such  a  result  demands  a' 
new  trial. 

In  this  case  we  can  well  understand  the  anx- 
iety of  the  learned  judge  who  presided  at  the 
trial,  to  have  it  ended  by  a  verdict  of  a  jury. 
The  trial  had  lasted  nearly  seven  weeks;  it  had 
been  a  severe  strain  upon  the  jury  to  be  kept 
together  all  that  time;  the  expense  bad  been 
exceedinglv  great  for  so  small  a  county;  and 
to  have  all  this  inconvenience,  labor,  and  ex- 
pense borne  for  nothing  seemed  a  most  unfor- 
tunate result  and  one  to  be  avoided  if  possible. 
But  in  the  attempt  to  avoid  it  the  learned 
judge,  as  we  think,  after  a  very  careful  con- 
sideration of  the  subject,  fell  into  error,  and 
as  a  result,  very  likely  coerced  some  members 
of  tbe  jury  into  an  agreement  with  their  fel- 
low members  against  their  own  personal  con- 
victions. 

Some  of  the  grounds  upon  which  this  con- 
clusion rests  will  now  be  given. 

At  8:80  p.  M.  of  the  11th  day  of  March, 1897, 
the  jury  retired  to  consider  a  case,  the  trial  of 
which  had  consumed  nearly  seven  weeks,  dur- 
ing all  of  which  time  they  had  been  kept  to> 
gether.  All  of  that  night  and  until  11:30  a.m. 
of  the  next  day  the  jury  were  presumably  en- 
gaged in  discussing  the  evidence, but  at  the  hour 
last  named  they  came  into  court  and  asked  two 
questions  about  evidence.  The  information 
asked  for  was  furnished  by  reading  a  portion 
of  the  stenographer's  minutes.  At  8:25  p.  m. 
of  the  same  day  the  jury  came  into  court  and 
announced  that  they  bad  not  agreed  upon  a 
verdict.  The  court  then  addressed  the  jury 
upon  the  importance  of  a  decision  of  the  ques- 
tion submitted  1o  them,  concluding  as  follows: 
"  It  is  for  the  interests  of  all  concerned  and 
public  justice  that  there  should  be  a  decision 
of  this  case,  so  that  the  question  shall  be  put 
at  rest.  I  cannot  hear  of  a  disagreement  of 
this  jury.  You  must  retire,  gentlemen."  The 
jury  at  once  retired,  and  two  hours  later  asked 
for  further  Instructions,  which  were  furnished 
by  reading  from  the  stenographer's  minutes. 
The  next  day,  at  12:45  p.  m.,  the  jurjr  presented 
to  the  court  a  written  communication,  which 
read  as  follows: 

**The  probability,  or  even  possibility,  of  this 
jury  ever  agreeing  is  impossible,  in  my  opin- 
ion.    {Signed]    Geo.    J.   Holden,   Foreman." 

For  forty  hours  covering  two  entire  nights, 
this  jury  had  been  engaged  in  the  considera- 
tion of  the  testimony  in  a  small  room,  and 
now  for  the  first  lime  reported  their  deliberate 
judgment  to  be  that  an  agreement  was  impos- 
sible. The  court  responded  to  this  communi- 
cation as  follows:  "  The  order  will  be  that  you 
be  conducted  to  your  hotel,  and  that  you  be 
brought  back  for  further  deliberation.  .  .  . 
I  have  made  my  own  arrangements  so  as  to 
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be  back  at  your  call,  both  for  to-day  and  for 
some  time  in  the  future,  so  that  this  case  may 
be  fully  disposed  of,  if  there  is  a  possibility  for 
it.  .  .  .'*  l^anguage  more  apt  to  convey  to  a  jury 
that  the  hardships  of  the  past  forty  hours  were 
to  be  continued  for  a  considerable  time  in  the 
future  cannot  easily  be  imagined.  On  their 
return  tbe  court  addressed  them  at  length, 
saying,  among  other  things:  "I  don't  know 
that  you  fully  appreciate  the  gravity  and  im- 
portance to  this  community  and  to  the  state 
that  a  decision  should  be  reached  in  this  mat- 
ter, and  that  this  important  question  shall  be 
settled  whether  the  defendant  is  guilty  or  in- 
nocent. This  case  has  occupied  nearly  seven 
weeks,  and  tosav.now  at  the  end  of  all  that  time, 
— at  the  end  or  all  this  labor  and  expense, — 
that  the  question  is  no  better  off  than  it  was 
when  it  started,  is  almost  to  confess  incompe- 
tent in  this  maiter.     .     .     ." 

We  suspend  quoting  from  the  remarks  of 
the  court  long  enough  to  again  call  attention 
to  State  V.  Bpbee,  17  Kan.  462.  in  which  the 
court  reversed  a  judgment  of  conviction  be- 
cause the  trial  court,  in  urging  the  jury  to 
agree,  said  *'that  failure  to  do  so  would  be 
an  imputation  on  court  and  jury."  In  tbe 
opinion  of  tbe  court,  written  by  Judge  (now 
Mr  Justice)  Brewer,  It  was  saia:*'No  juror 
should  be  induced  to  agree  to  a  verdict  by  a 
fear  that  a  failure  to  so  aerree  would  be  re- 
garded by  the  public  as  reflecting  upon  either 
his  intelligence  or  his  integrity.  Personal  con- 
sideration should  never  be  permitted  to  in- 
fluence his  conclusions;  and  the  thought  of 
them  should  never  be  presented  to  him  as  a 
motive  for  action."  Tbe  position  taken  by 
that  court  meets  with  our  approval,  and  it  is 
alike  spplicable  to  the  comment  of  the  trial 
court  in  this  case  that  a  failure  to  agree  "is 
almost  to  confess  incompetency  in  this  matter." 

Taking  up  again  tbe  address  of  the  court  to 
the  jury,  who  had  solemnly  announced  that 
an  agreement  was  impossible,  we  quote:  "I 
have  laid  aside  my  other  engagements  so  that 
this  case  can  be  attended  to,  because  I  appre- 
ciate the  importance  of  it,  and  1  would  like  to 
enforce  upon  you  an  appreciation  of  the  im- 
portance of  settling  this  question.  It  has  got 
to  be  settled."  Later  on,  but  in  this  same 
address,  tbe  court  said:  *'I  know  that  your 
room  is  a  narrow  place,  and  that  you  are  a 
good  deal  confined  there,  and  for  that  reason 
I  have  arranged  with  tbe  sheriff  that  you  shall 
occupy  this  room  from  now  on  until  the  com- 
pletion of  your  labors.  Of  course,  I  don't  know 
how  long  it  will  take.  .  .  ."  The  address  was 
followed  by  an  order,  entered  on  the  minutes 
of  the  court,  "that  the  jury  should  be  con- 
ducted to  their  meals  at  the  usual  hours  to- 
morrow, Sunday,  and  including  Monday 
morning."  Monday  morning  came,  and  the 
jury  sent  word  to  tbe  court  that  they  had 
agreed.  They  had  been  out  for  about  eighty- 
four  hours  without  beds  or  cots;  forty  of 
those  hours  they  had  been  confined  in  a  small 
room.  From  the  remarks  of  the  court,  and 
tbe  treatment  they  had  received,  they  had 
every  reason  to  believe  that  a  still  longer  con- 
finement on  chairs  and  hard  benches  was  in 
store  for  them,— a  physical  strain  such  as  only 
strong  men  could  stand.  If  one  or  more  mem- 
bers of  the  jury  surrendered  their  convictions 
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to  put  fin  end  to  the  punishment  they  were  un- 
dergoing, and  with  an  indefinite  continuance  of 
which  they  were-all  threatened,  it  is  not  to  be 
wondered  at.  Only  very  strong  characters  could 
have  longer  resisted  the  importunities  of  asso- 
ciates and  the  appeal  of  their  own  exhausted 
bodies  for  relief  from  the  strain  to  which  they 
had  been  so  long  subjected.  Enough  has 
been  said  to  call  attention  to  some  of  the  rea- 


sons which  have  led  us  to  the  conclusion  that 
the  agreement  of  this  jury  should  be  regarded 
as  coerced.  A  verdict  thus  obtained  oufht  not 
to  be  allowed  to  stand  in  any  case,  and,  least 
of  all,  in  one  involving  a  human  life. 

The  judgment  should  he  reversed,  and  a  new 
trial  granted. 

All  concur. 


ALABAMA  SUPREME  COURT. 


R.  J.  WILLIAMS,  Appt., 

V. 

I.  HENDRICKS. 

(115  Ala.  277.) 

A  partner  Ib  not  liable  for  the  penalty  Im- 
posed by  Code,  8  3896,  for  ^'^wUfully  and  know- 
iiurly**  cuttinff  trees  of  another  person  when  this 
was  done  without  bis  consent  or  knowledge,  by 
bis  copartner. 

rApril  27, 1897.) 

APPEAL  hv  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pike  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  the 


statutory  penalty  for  cutting  timber  on  an 
other's  land.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  L.  Harmon  for  appellant. 

Messrs,  Hubbard  A  Hubbard  for  ap- 
pellee. 

Coleman,  J.,  delivered  the  opinion  of  the 
court: 

Section  3296  of  the  Code  of  1886  provides 
that  "any  person  who  cuts  down  any  .  .  . 
oak  ...  on  land  not  his  own'  wilfully 
and  knowingly,  without  the  consent  of  the 
owner  of  theland,  must  pay  to  the  owner  $10 
for  every  such  tree/'  etc.  The  platnti£f,  the 
appellee,  sued  to  recover  the  statutory  penalty 
for  cutting  down  thirty-four  oak  trees.     The 


Note.— Crtminai  and  p^nal  lictbility  far  act  of  co- 
partner^ servant^  or  ageiit, 

1.  Oeneral  rtiles. 
II.  Application  to  partictdar  suhjecta. 

a.  Crimes  aoaiiut  the  person. 

b.  Forgery,  burglary,  larceny.  « 

c.  Libel. 

d.  Viftlation  of  revenue  laws. 

e.  Afaintenance  of  nuisances. 

f.  AdvlteratUm  of  food  products. 
ff.  Trespass  in  icilfutty  cutting  trees, 
h.  Sabbath  breaking. 

i.  Dealitig  with  slaves. 
J.  Gaming  on  licensed  premises. 
k.  Miscellaneous  offenses. 
III.  Violation  of  liquor  laics. 

a.  Confiiet.  of  authority. 

b.  Unlawful  rnle  generally, 

1.  By  partner. 

2.  liyoifent  or  servant, 

c.  Selling  without  license. 

1.  By  partner. 

2.  By  agent  or  servant. 

d.  Selling  to  minors. 

1.  By  partners. 

2.  By  agents  or  servants. 

e.  Selling  to  habitual  drunkards. 

f.  Selling  on  Sunday. 

g.  VU)latinn  of  other  miscellaneous  provisions, 
h.  Evidence  of. 

1.  Presumption  and  burden  of  proof, 

2.  AdmissitdlUy. 

3.  Sufficieney. 

1.  Question  for  jury. 

I.  Oeneral  rules. 

As  a  general  rule  a  partner  is  not  criminally 
liable  for  the  acts  of  bis  associates  done  with- 
ont  his  knowledge  or  consent.  Whltton  y. 
State,  37  Miss.  879. 

There  cnn  be  no  partnership  in  crime.  State 
V.  Gay,  10  Mo.  441. 

So,  it  has  been  said  In  a  prosecution  against 
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an  agent,  that  there  can  be  no  agency  In  the 
commi8Bi6n  of  misdemeanors,  and  that  the 
agent,  and  not  the  principal,  is  the  guilty 
party.    State  v.  Ohio  &,  M.  R.  Co.  23  Ind.  363. 

And  in  Spring  Valley  v.  Heuning,  42  III.  App. 
159,  which  was  a  suit  for  a  penalty  Imposed 
by  a  oity  for  selling  liquors  within  its  limits 
without  first  having  obtained  a  license  there- 
for, it  was  said  that  what  one  does  by  his 
agents  he  does  by  himself.  There  Is  no  snch 
thing  as  an  agency  in  crime.  The  employer  Is 
as  guilty  as  the  agent,  and  is  an  accomplice  be- 
fore the  fact,  and  under  the  law  a  principal, 
and  it  matters  little  what  the  Instmctloos 
were. 

So,  In  State  y.  Great  Works  Mill.  &  Mfg.  Ca 
20  Me.  41,  37  Am.  Dec.  38,  it  was  said  that 
where  a  crime  or  misdemeanor  is  committed  un- 
der corporate  authority,  the  indiyidual  con- 
cerned, and  not  the  corporation,  should  be  In- 
dicted. 

But  a  corporation  may  be  held  liable  to  a  pen- 
alty for  acts  of  its  agents  or  seryants  done  in 
the  course  and  within  the  scope  of  their  em- 
ployment. Satterfleld  v.  Western  U.  Teleg. 
Co.  23  111.  App.  446. 

So,  where  the  seryant  acts  in  obedience  to  an 
express  order  glyen  by  the  master,  the  master 
is  liable  for  all  the  consequences  of  the  serr- 
ant's  acts,  either  clyilly  or  criminally.  Sagers 
y.  Nuckolls,  3  Colo.  App.  95. 

Where  a  person  with  criminal  Intent  designs 
the  commission  of  a  criminal  act,  and  employs 
another  to  carry  out  his  purpose,  the  act  of  the 
person  employed  in  carrying  it  out  becomes  the 
act  of  the  priuc!pal»  and  he,  as  well  as  the 
agent,  Is  criminally  responsible  therefor. 
United  States  y.  Nunnemacher,  7  BIss.  HI. 

And  where  a  mun  docs  an  act  which  amounts 
to  a  felony,  through  the  instrumentality  of  an 
Innocent  agent,  the  employer,  and  not  the 
agent,  is  accountable  for  the  act.  Reg.  t. 
Hleusilnle.  2  Car.  &  K.  765. 

The  general  rule  is  a  person  may  be  beid 
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evidence  shows  that  the  defendant  and  one 
HintOD  were  partners  in  getting  staves,  and  ac- 
cording to  their  agreement  the  defendant  fur- 
nished the  money  for  the  partnership,  and 
Hi D ton  attended  to  the  business  of  getting  out 
the  staves.  He  furnished  to  defendant  at  reg- 
ular stated  periods  the  amounts  due  parties 
from  whom  trees  were  purchased,  and  also 
what  was  due  for  labor,  and  the  defendant  set- 
tled the  claims  as  thus  reported.  There  was 
evidence  tending  to  show  that  Hinton  had  no 
authority  from  defendant  to  cut  trees  on  any 
land  except  by  asrreement  and  purchase  from 
the  owner,  and  that  the  trees  in  controversy 
were  cut  by  Hinton  for  staves  without  the 
knowledge  and  consent  of  the  defendant.  One 
of  the  questions  involved  in  the  case  was 
whether  the  fact  that  defendant  and  Hinton 
were  partners  in  the  stave  business  subjected 
the  defendant  to  the  statutory  penalty.  In 
Story,  Partn.  §  168,  the  following  language  is 
used':  "From  what  has  been  already  suggested, 
it  is  obvious  that  a  tort  committed  by  one  part- 
ner, or  by  any  other  agent  of  the  partnership, 
will  not  bind  the  partnership,  unless  it  be 
either  authorized  or  adopted  by  the  firm,  or  be 
within  the  proper  scope  and  business  of  the 
partnership."  The  general  rule  is  that  those 
partners  only  are  liable  in  respect  of  a  tort  who 
are  privy  to  the  tort,  but  this  rule  is  subject  to 
the  exception  that  partners  are  responsible  for 
the  tortious  acts  of  a  partner  in  the  prosecution 


of  the  copartnership  business.  Collyer,  Partn. 
§457;  8  Kent,  Com.  p.  47,  note.  The  rule  is 
well  settled,  at  least  in  this  state,  that  the  mas- 
ter is  liable  for  the  wilful  tortious  acts  of  his 
servants  done  within  the  scope  and  range  of 
his  employment,  although  the  particular  act 
was  not  authorized  by  the  master.  The  rule 
as  here  declared  was  at  first  limited  to  actions 
against  railroads.  Gilliam  v.  South  dt  North 
Ala.  R.  Co,  70  Ala.  268.  But,  if  sound  as  to 
railroads,  there  seems  to  be  no  good  reason 
why  it  should  not  apply,  under  like  circum- 
stances, in  all  cases  of  respondeat  superior^  or 
to  a  partner  acting  for  and  within  the  scope  of 
the  business.  LilleyY.  Fletcher,  81  Ala.  284; 
Alabama  G,  8.  R  Co.  v.  Frazier,  93  Ala.  45; 
Kansas  City,  M.  dt  B.  R.  Co.  v.  Higdon,  M 
rAla.  286,  14  L.  R.  A.  515.  In  alt  these  cases 
where  the  principle  was  applied  the  action 
sought  to  hold  the  principal  or  superior  respon- 
sible for  a  common-law  liability.  The  actions 
were  to  recover  damages  sustained  as  the  con- 
sequential and  natural  result  of  the  tort  of  the 
agent  or  servant.  If,  in  the  case  at  bar,  the 
plaintiff  had  sued  to  recover  the  consequential 
damages  sustained  by  the  tortious  cutting  of 
the  trees  by  Hinton.  the  partner,  we  would 
without  hesitation,  under  the  well-settled  prin- 
ciples declared  in  the  foregoing  cases,  hold 
that  defendant  was  responsible  for  such  dam- 
ages resulting  naturally  and  proximately  from 
the  tortious  acts  of  his  partner  done  in  the 


criminally  liable  for  the  acts  of  his  agent  where 
be  participated  In  them.  Com.  v.  Gillespie,  7 
♦Serg.  &  K.  469,  10  Am.  Dec.  473. 

And  participation  in  the  acts  of  an  agent 
which  will  hold  tlie  principal  criminally  liable 
therefor  mav  be  adduced  from  circumstantial 
evidence.  Com.  v.  Gillespie,  2  Serg.  &  R.  46d, 
10  Am.  Dec.  475. 

So.  the  rule  that  the  master  Is  respon8iI)Ie 
for  the  acts  of  his  servant  In  the  course  of  the 
master's  buslnos.**  is  applicable  in  a  civil  action 
based  upon  a  penal  statute.  Fruchey  v.  Eagle- 
son,  15  Ind.  App.  S6. 

And  the  general  principle  which  governs  the 
ri'sponsibility  of  the  master  for  the  acts  of  his 
hCTvant  applies  to  an  action  brought  under  a 
tfcatute  making  that  a  tort  which  was  not  so 
l>efore,  and  providing  for  the  recovery  of  dam- 
ages against  the  tortfeasor.  George  v.  Gobey, 
TJO*  Mass.  289,  3.5  Am.  Rep.  376. 

Where  an  agent  who  commits  a  crime  in  the 
prosecution  of  his  duties  as  such  is  himself 
Ijullty,  he  is  the  principal,  and  the  employer  is 
an  accessory  before  the  fact;  but  if  it  be  a  mis- 
demeanor, both  are  principal  offenders.  Peo- 
ple v.  Adnms.  3  Denlo,  190,  45  Am.  Dec.  468. 

And  one  who  procures,  counsels,  commands, 
or  Incites  his  clerk  or  agent  to  commit  a  crime 
In  his  absence  is  an  accessory  before  the  fact, 
and  cannot  be  convicted  upon  an  Indictment 
which  charges  him  with  having  jointly  with 
Ills  clerk  committed  the  offense  as  principal. 
Hately  v.  State,  15  Ga.  347. 

And  the  moaning  of  the  word  *'command,** 
as  applied  to  the  case  of  a  principal  and  acces- 
sory. Is,  where  a  person  having  control  over 
another,  as  a  master  over  his  servant,  orders  a 
thing  to  be  done.  State  v.  Mann,  3  N.  C.  (1 
Hayw.)  4. 

In  criminal  cases,  however,  it  is  the  partici- 
pation of  the  principal  or  partner  in  a  wrongful 
act,  either  directly  or  by  concurring  therein, 
or  by  assenting  thereto,  that  renders  him  liable 
therefor.  If  the  prlndiml  or  partner  com- 
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mands.  procures,  or  expresses  assent  that  the 
wrong  shall  be  done  before  or  at  the  time  of 
its  commission,  criminal  responsibility  may  be 
fixed  upon  him.    Barnett  v.  State,  54  Ala.  579. 

Hut,  as  a  general  rule,  a  master  Is  not  crim- 
inally liable  for  a  criminal  act  upon  the  oart  of 
his  servant,  unless  he  in  some  way  participates 
in,  countenances,  or  approves  the  act.  Com.  v. 
Stevens,  153  Mass.  421,  11  L.  R.  A.  357;  Com. 
v.  Nichols,  10  Met.  259,  43  Am.  Dec.  432;  Nail 
v.  State,  34  Ala.  202;  Hipp  v.  State,  5  Blackf. 
149,  33  Am.  Dec.  463;  Mitchell  v.  Mims,  8  Tex. 
6;  Rex  v.  Higglns,  2  Ld.  Raym.  1574. 

To  render  him  liable  there  must  be  such  a 
direct  participation  in  the  act,  or  such  assent 
and  concurrence  therein,  as  would  involve  him 
morally  In  the  guilt.  Com.  v.  Nichols,  10  Met. 
259,  43  Am.  Dec.  432. 

And  where  it  Is  sought  to  hold  the  master 
liable  for  a  penalty  for  the  act  of  his  servant, 
it  must  appear  from  the  evidence  that  the 
servant  committed  the  act  under  the  express 
direction  of  the  master,  or  at  least  that  from 
the  nature  of  his  employment  authority  to  do 
the  act  was  necessarily  Implied.  Sacterfleid 
V.  Western  U.  Teleg.  Co.  23  III.  App.  446. 

Where  one  person  employs  another  to  do  an 
act  which  may  be  done  in  a  lawful  manner, 
and  the  latter  In  doing  It  unnecessarily  com- 
mits a  public  nuisance  whereby  injury  results 
to  a  third  person,  the  employer  Is  not  respon- 
sible. Peachey  v.  Rowland,  13  C.  B.  182.  20  L. 
T.  208.  22  L.  J.  C.  P.  N.  S.  81.  17  Jur.  764. 

And  a  man  cannot  be  convicted  of  a  crime 
perpetrated  by  his  agent  in  doing  an  illegal  act 
which  he  had  been  specifically  ordered  by  his 
principal  not  to  do.  Com.  v.  Johnston,  2  Pa. 
Super.  Ct.  317. 

And  declarations  of  the  agent  in  the  perform- 
ance of  such  illegal  acts  are  not  generally  com- 
petent against  the  principal  when  sought  to  be 
charged  in  a  criminal  proceeding.  Nail  v.  State, 
34  Ala.  262. 

In  Com.  v.  Stevens,  153  Mass.  421,  11  L.  B.  A. 
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range  of  the  partnership  business.  The  pen- 
alty is  not  imposed  for  a  mere  mistake  or  neg- 
ligence in  cutting  the  trees.  The  cutting  must 
be  done  knowingly  and  wilfully.  Different 
principles  arise  when  it  is  sought  to  hold  a 
principal  responsible  for  the  criminal  acts  of 
his  agent  or  servant.  The  act  is  highly  penal, 
and  must  be  strictly  construed,  and,  before  a 
party  can  be  subjected  to  its  penalties,  it  must 
clearly  appear  that  he  has  violated  it  knowingly 
and  wilfully.  It  is  not  enough,  in  such  a  case, 
that  a  partner  or  servant,  without  his  knowl- 
edge, and  contrary  to  instructions  and  against 
his  assent,  has  committed  the  unlawful  act. 
To  so  hold  would  be  to  extend  the  statute  by 
judicial  interpretation  beyond  its  meaning  and 


I  its  positive  terms.  Clifton  Iron  Co,  y.  Currjf^ 
108  Ala.  5»1.  In  the  case  of  Patterson  v.  Stale, 
21  Ala.  571 « it  was  held  that  a  pricctpal  was 
not  bound,  unless  he  authorized  or  cooperated 
in  the  illegal  act  of  his  clerk.  In  Barnett  ▼. 
State,  54  Ala.  579,  587.  the  rule  is  thus  de- 
clared: **A  principal  or  a  partner  may  be  civ- 
illy liable  in  damages  fof  the  tort  of  his  agent 
or  associate,  under  facts  which  would  not  sub- 
ject him  to  criminal  responsibility.  In  a  civil 
suit,  the  material  inquiry  is,  whether  the  wrong 
was  done  while  the  agent  was  within  the  line 
of  the  duty  with  which  he  was  charged,  or  the 
partner  within  the  scope  of  his  partnership. 
In  criminal  cases,  it  is  the  participation  of  the 
principal  or  partner  in  the  wroni^ful  act,  either 


357,  however,  It  was  said  that  there  are  some 
criminal  and  some  penal  cases  which  might 
perhaps  be  deenied  to  be  exceptions  to  the  gen- 
eral rule,  the  usual  illustrations  being  indict- 
ments for  libel  or  nuisances  and  informations 
and  complaints  for  the  breach  of  statutory  reg- 
ulations for  securing  public  order. 

And  though  a  princpai  In  general  is  not  liable 
criminally  for  the  acts  of  his  agent,  he  is  crimi- 
nally liable  for  the  neglect,  fraud,  deceit,  or 
other  wrongful  act  of  his  agent  In  the  course  of 
his  employment,  though  In  fact  the  principal 
did  not  authorize  the  practice  of  such  acts;  but 
the  wrongful  or  unlawful  act  must  be  com- 
mitted in  the  course  of  the  agent's  employ- 
ment. Locke  V.  Stearns.  1  Met.  563,  35  Am. 
Dec.  882;  Davis  v.  Bemis.  40  N.  Y.  453,  note; 
Postal  Teleg.  Cable  Co.  v.  Brantley,  107  Ala. 
683;  Police  Comrs.  v.  Cartman  [1896]  1  Q.  B. 
655,  65  L.  J.  M.  C.  N.  S.  113.    , 

So,  where  an  offense  Is  committed  within  the 
state  tJirough  the  instrumentality  of  an  inno- 
cent agent,  the  employer  Is  guilty  as  a  princi- 
pal, though  he  did  not  ar.t  in  the  state,  and  was 
at  the  time  the  olfcnsc  was  committed  In  an- 
other state,  and  the  offender  Is  properly  in- 
dicted In  the  state  where  the  crime  was  com- 
mitted. People  V.  Adams,  3  Denio,  190,  45  Am. 
Dec.  468,  1  N.  Y.  173. 

And  that  the  offender  holds  allegiance  to  an- 
other state  or  sovereignty  Is  no  defense  in  a 
prosecution  for  a  crime  committed  by  him 
'through  nn  Innocent  agent  In  the  state  while 
he  was  himself  In  another  state.  Adams  v. 
People,  1  N.  Y.  173,  3  DenIo,  190,  45  Am.  Dec. 
468. 

II.  Application  to  jmrticuJar  subjectti. 
a.  Crimes  a<jainst  the  person. 

One  who  Is  present  and  encourages  others  In 
an  assault  Is  equally  responniblc  for  the  conse- 
quences whether  he  actually  laid  hold  of  the 
person  assaulted  or  not.  That  he  did  encourage 
it  Is  sufficiently  proved  by  his  exclaiming  "Go 
it,  go  it."    Anonymous,  1  Lewin,  C.  C.  17. 

And  the  master  of  a  vessel  whose  men  at 
his  comronnd  .assnnlied  and  beat  a  person 
upon  another  vessel  some  distance  away  may 
be  held  criminally  liable  as  for  an  assault  and 
battery,  though  he  himself  did  not  participate 
in  It.  State  v.  Lymbarn,  1  Brev.  397,  2  Am. 
Dec.  669. 

So,  a  woman  who  purchased  a  bottle  of  laud- 
anum, and  directed  a  person  having  the  care  of 
her  child  to  give  it  a  teaspoonful  every  night, 
is  criminally  liable  for  the  death  of  the  child, 
where  the  person  having  charge  thereof  did 
not  give  the  laudanum  as  direct^,  but  put  it 
on  the  mantel  piece,  wnerc  another  child  found 
it  and  gave  part  of  the  contents  to  the  child 
of  the  accused,  who  soon  afterwards  died, 
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ministering  the  laudanum  to  the  child  being, 
under  the  circumstances  of  the  case,  in  point  of 
law,  an  administering  thereof  by  the  accused, 
lleg.  V.  Michael,  9  Car.  &  P.  357,  2  Moody.  C.  C. 
120. 

And  an  allegation  In  an  indictment  against  a 
licensed  medical  practitioner  for  manslanghter 
in  causing  the  death  of  the  patient  throngb 
lack  of  Fkill,  charging  that  his  death  was 
caused  by  a  plaster  made  and  applied  by 
the  accused,  Is  sufficiently  proved  by  showlDS 
that  three  plasters  were  applied,  and  that  two 
of  them  were  applied  by  the  accused,  and  the 
third  made  from  materials  furnished  by  him. 
Rex  V.  Splller,  5  Car.  &  P.  333. 

But  the  delivery  of  poison  to  an  agent  wltli 
direction  to  hlni  to  cause  It  to  bo  administered 
to  another  under  such  circumstances  that  If 
administered  the  agent  would  be  the  sole  prin- 
cipal felon  Is  not  au  attempt  to  administer 
poison  within  the  meaning  of  1  Vict.  chap.  85, 
S  8.  Reg.  V.  Williams,  1  Car.  &  K.  589,  1  Den. 
C.  C.  39. 

And  a  master  whose  servant  Is  employed  for 
the  purpose  of  farming  and  handling  stock  is 
not  liable  for  the  act  of  such  servant  in  shoot- 
ing and  killing  a  man  In  an  effort  to  maintain 
the  Illegal  possession  of  land  held  by  the  mas- 
ter, though  he  was  armed  by  the  master  and 
had  express  orders  to  eject  or  kill  any  person 
invading  the  possession.  Sagers  v.  Nockolls, 
3  Colo.  App.  95. 

And  one  who  keeps  flreworks  contrary  to 
statute,  In  whose  place,  in  his  absence,  a  fire 
breaks  out  through  the  negligence  of  his  serv- 
ants, and  a  rocket  ignites  and  flies  across  th* 
street  kllllog  a  person,  is  not  liable  to  con- 
viction for  manslaughter.  Reg.  v.  Bennett. 
Bell.  C.  0  1,  8  Cox,  C.  C.  74,  28  L.  J.  M.  C.  N. 
S.  27,  4  Jur.  N.  S.  1088,  7  Week.  Rep.  40. 

b.  Forgery^  bHrglary,  larceny. 

Giving  a  forged  note  to  an  innocent  agent  or 
an  accomplice,  that  he  may  pass  It,  is  a  dispos- 
ing of  it  and  putting  It  away,  which  will  ren- 
der the  person  giving  it  criminally  liable.  Rex 
V.  Giles,  1  Moody,  C.  C.  166,  Car.  C.  L.  191. 

And  one  who  knowingly  delivers  a  forged 
bank  note  to  another,  who  knowingly  utters 
It,  may  be  convicted  of  having  disposed  and 
put  away  the  same,  under  15  Geo.  II.  chap.  13, 
§  11.  Rex  V.  Palmer,  Russ.  &  R.  C.  C.  72,  2 
Leach,  C.  L.  978,  1  Bch.  &  P.  N.  R.  96. 

So,  where  an  innocent  agent,  believing  that 
he  is  authorized  ro  to  do.  writes  the  name  of 
another  to  a  receipt  on  a  postoffice  order  on 
the  suggestion  of  a  third  person  by  letter. 
such  third  person  is  principal  In  the  forgery, 
thougii  in  his  letter  he  said  to  the  other  merely 
that  he  was  at  liberty  to  sign  the  receipt,  and 
did  not  in  express  words  direct  htm  to  do  so. 
Reg.  V.  Clifford.  2  Car.  &  K.  202. 


a897. 


Williams  v.  Hendbicks. 


668 


•directly  by  coDcurriog  therein  or  by  assent- 1 
ing  thereto.  If  the  principal  or  partner  com- 
mands, procures,  or  expresses  assent  that  the 
-wrong  shall  be  done,  before  or  at  the  time  of 
its  commission,  criminal  respoDsibility  may  be 
fixed  upon  him."  Nail  v.  State,  34  Ala.  263; 
Seibert  v.  State,  40  Ala.  62. 

In  the  case  of  Smith  v.  Causey,  22  Ala.  568, 
the  suit  was  to  recover  statutory  ]>enalty  of 
double  damai;es  for  causing  an  injury  to 
fitock.  The  court  held  that  the  statute  was 
penal,  and  to  enable  a  party  to  recover  un- 
der the  statute  it  must  be  shown  "that  the 
injury  to  the  stock  of  the  plaintiff  arose  out 
of  some  act  of  the  defendant,  done,  or  com- 
manded, or  directed  to  be  done  by  him.     If 


this  be  not  shown,  he  canoot  be  said,  in  the 
meaning  of  the  statute,  to  cause  it  to  be  done. 
The  mere  negligence  of  a  servant,  acting  in  the 
ordinary  business  of  the  master,  although  the 
damage  to  the  stock  of  the  plaintiff  actually 
results  from  such  negligence,  will  not  authorize 
the  recovery."  **It  may  often  happen,"  con- 
tinues the  court,  "that  an  action  on  the  case  at 
common  law,  would  well  lie  to  recover  dam- 
ages for  the  injury  so  done,  when  a  proceeding 
under  the  statute  would  not."  We  find  a  simi- 
lar ruling  in  the  case  of  Gushing  v.  Dill,  8  111. 
460,  where  the  action  was  to  recover  a  statuto- 
ry penalty  given  for  cutting  trees,  very  similar 
to  our  statute.  We  quote  from  the  decision  as 
follows:  "This  action  is  brought  upon  a  penal 


And  where  a  person  sigus  the  name  of 
another  to  a  receipt  pursuant  to  a  letter  re- 
ceived hy  him  from  a  third  person,  believing 
that  he  was  authorized  to  do  so,  a  letter  re- 
ceived by  post  of  an  earlier  date,  by  the  per- 
son BO  signing,  purporting  to  have  come  from 
the  person  whose  name  he  signed,  and  bear- 
ing postmarks  of  earlier  date,  from  which  it 
may  be  inferred  that  he  was  authorized  to 
make  use  of  the  name  signed,  may  be  stated 
and  given  lo  evidence  on  a  prosecution  of  the 
person  dlrertlrg  the  signing  for  forgery  with 
a  view  of  showing  that  he  believed  that  he  had 
authority  to  direct  the  signing  of  such  name. 
Reg.  V.  CUfford,  2  Car.  &  K.  202. 

So,  an  Instruction  In  a  prosecution  for  lar- 
ceny of  a  cow,  that  If  an  animal  be  taken  from 
Its  range  without  the  consent  of  its  owner,  by 
one  person  at  the  request,  or  by  the  command, 
of  another,  and  the  animal  is  received 
by  the  person  so  commanding,  he  re- 
questing the  taking  with  the  Intent  to  deprive 
the  owner  of  the  value  of  the  property,  and  to 
appropriate  the  same  to  his  own  use  or  ben- 
efit, the  person  receiving  the  property  Is  la 
judgment  of  law  a?  much  the  taker  thereof  as 
the  person  who  actually  took  It,  Is  not  erro- 
neous, either  as  a  charge  upon  the  weight  of 
evidence  or  as  an  Instruction  that  the  plaintiff 
may  be  criminally  liable  for  the  acts  of  hi* 
agent  done  In'  his  absence  or  otherwise,  where 
the  proof  tends  to  show  that  the  accused  di- 
rected his  sen'ants  to  gather  in  any  cattle 
they  could  find  of  a  certain  description  while  he 
went  forward  to  effect  a  disposition  of  them, 
and  the  servants  in  his  absence  took  the  cow  in 
question  and  he  sold  it  on  the  following  day  to 
a  butcher.    Welsh  v.  State,  3  Tex.  App.  413. 

And  when  one  sends  a  boy  to  the  pay  table 
to  get  the  money  of  a  third  person,  which  Is 
paid  to  him,  It  amounts  to  a  false  pretense  that 
the  boy  was  authorized  to  receive  the  money; 
but  It  does  not  warrant  an  Indictment  charg- 
ing the  false  pretense  that  he  was  authorized 
to  receive  It.  Reg.  v.  Butcher,  8  Cox,  C.  C.  77, 
Bell,  C.  C.  6.  28  L.  J.  M.  C.  N.  S.  14,  4  Jur.  N. 
a.  1155,  82  L.  T.  110,  7  Week.  Rep.  38. 

And  in  Wlxson  v.  People,  5  Park.  Crim.  Rep. 
120,  in  which  a  burglary  and  larceny  was  com- 
mitted, and  one  of  the  accused,  though  he  took 
no  part  In  breaking  the  store  and  taking  the 
goods,  knew  It  wns  done  by  others,  and  the 
goods  were  Immediately  taken  to  his  house, 
and  he  aided  In  securing  them  so  as  to  convert 
them  to  his  own  use.  It  was  held  that  a  felony 
may  bo  committed  through  the  Instrumentality 
of  an  agent,  without, the  presence  of  the  prin- 
cipal, when  the  agent  is  an  Innocent  party: 
but  if  the  agent  Is  guilty  he  Is  the  principal 
and  the  employer  Is  only  an  accessory. 

So,  the  felonious  taking  and  removing  of 
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goods  by  a  servant  In  the  absence  of  his  master, 
but  under  his  directions,  after  which  the  mas- 
ter aids  In  securing  them,  Is  not  a  larceny  on 
the  part  of  the  principal;  he  Is  a  mere  acces- 
sory.   Norton  v.  People,  8  Cow.  137. 

c.  Libel. 

A  publisher  is  responsible.  In  a  prosecntlon 
for  libel,  for  a  pernicious  publication  which  has 
gone  out  of  his  shop  by  the  hand  of  his  servant 
acting  In  the  course  of  sale  under  his  authori- 
ty, and  It  is  not  sufficient  to  relieve  him  from 
responsibility  that  when  he  discovered  Its  char- 
acter he  endeavored  to  stop  the  rest.  King  v. 
WlJllams,  I^flft,  759. 

And  the  fact  that  a  pamphlet  was  brought 
into  the  shop  of  a  known  bookseller  and  pub* 
Usher,  Importing  by  Its  title  page  ta  be  printed 
by  hlzo,  and  which  was  sold  and  circulated  by 
hlra,  is  sufficient  prima  facie  evidence  of  Its  be- 
ing published  by  him  to  hold  him  criminally 
responsible  for  a  libel  therein  contained.  Rez 
V.  Almon,  5  Bnrr.  2686. 

The  proprietor  of  a  newspaper  Is  answerable 
for  the  act  of  his  agent  or  copartner,  not  only 
civilly,  but  criminally,  though  there  was  no 
proof  of  personal  knowledge  of  It  on  the  part 
of  the  proprietor.     Rez  v.  Walter,  3  Esp.  21. 

On  the  other  hand.  It  has  been  held  that  he 
is  prima  facie  answerable  on  an  indictment,  for 
what  appears  In  the  paper,  but  the  presumption 
arising  from  proprietorship  may  be  rebutted 
and  an  exemption  established.  Rex  v.  Gutch, 
Moody  &  M.  438. 

And  If  a  libel  appears  without  his  consent,  it 
Is  a  question  for  the  jury  whether  there  waa 
any  want  of  due  care  on  his  part.  Queen  v. 
Holbrook,  L.  R.  3  Q.  B.  Dlv.  60,  47  L.  J.  Q.  B. 
N.  S.  35,  37  L.  T.  N.  S.  530,  26  Week.  Rep.  144, 
13  Cox,  C.  C.  650. 

And  one  who  asks  an  editor  to  show  another 
up,  and  communicates  a  story  to  him  concern 
Ing  such  other,  which  the  editor  tells  to  a  re- 
porter for  the  paper,  which  Is  published  sub- 
stantially in  the  form  given  by  the  editor  with 
comments  added,  giving  It  a  ridiculous  char- 
acter, may  be  found  by  the  jury  to  have  author- 
ized the  publication,  where  he  remarked  on  the 
delay  and  expressed  approbation  of  the  article 
when  It  came  out,  notwithstanding  the  com- 
ments added,  and  although  It  appeared  that  the 
editor  had  heard  the  story  before  It  was  thus 
told  him.  Reg.  v.  Cooper,  8  Q.  B.  533,  18  L.  J. 
Q.  B.  N.  S.  206. 

And  the  fact  that  a  member  of  a  board  of 
guardians  at  a  meeting  thereof  stated  that  he 
hoped  that  the  local  press  would  take  notice  of 
a  designated  scandalous  case,  and  requested 
the  chairman  of  the  board  to  give  an  account 
of  it,  which  he  did,  and  in  the  course  of  hia 
statement  said  he  was  glad  the  gentlemen  of 
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statute,  the  object  of  which  is  to  punish  the 
wrongdoer  as  well  as  to  recompense  the  in- 
jured individual.  To  subject  anyone,  there- 
fore, to  the  penalty  of  the  act  it  must  be  shown 
to  have  been  wilfully  violated,  by  proof  that 
the  party  charged  committed  the  forbidden  act 
himself,  or  caused  another  to  do  it  by  his  com- 
mand or  authority.  The  statute  gives  the 
penalty  against  the  actual  trespasser  only;  it 
would  be  a  violation  of  legal  principles,  there- 
fore, to  extend  it  so  as  to  embrace  another  by 
implication.  The  liability  arising  from  the 
relation  of  master  and  servant  is  founded  in 
policy,  but  the  implication  of  authoritv  in  the 
servant,  that  would  render  the  master  liable  in 
many  cases  in  a  civil  suit,  would  not  be  suffi- 
cient to  convict  him  in  a  criminal  or  penal  pros- 
ecution.   The  maxim,  qui  faeit  per  alium, 


facit  per  m,  would  be  strictly  applicable  in  an 
action  of  trespass  against  Gushing,  but  in  this- 
prosecution  he  is  liable  only  for  his  personal 
acts,  or  such  acts  of  his  workmen  or  servanta 
as  are  proved  to  have  been  done  bv  his  express, 
or  at  least  necessarily  implied,  authority. 
There  is  no  proof  of  such  acts,  or  such  author- 
ity having  been  given  by  Cushinir  to  those  who 
committ^  the  trespass;  he  cannot,  therefore* 
be  considered  liable  under  the  statute.  Al- 
though Dill  cannot  recover  in  this  action,  he 
is  not  without  a  remedy  for  the  injury  sus- 
tained. That  given  by  the  statute  is  in  addi- 
tion to  the  remedy  at  common  law,  and  an 
action  under  it  would  not  be  a  bar  to  a  suit  at 
common  law  in  any  result."  In  the  case  of 
SatterfleldY.Wettem  U,  Teleg,  Co.  28111.' App. 
446,  the  action  was  brought  against  the  tele- 


the  press  were  preRenc,  aud  hoped  they  would 
take  notice  of  It,  which  was  Indorsed  by  the 
others,  whereupon  condensed,  but  substantially 
correct,  accounts  of  what  had  been  said  were 
inserted  in  the  newspapers,  which  constituted 
the  libels  complained  of.  Is  sufficient  evidence 
on  a  prosecution  against  such  member  and 
chairman  of  the  board  for  libel  to  go  to  the 
Jury.  Parkes  v.  Prencott,  38  L,  .J.  Bxch.  N.  8. 
105,  L.  R.  4  Exch.  169,  20  L.  T.  N.  8.  537,  17 
Week.  Rep.  778. 

In  the  above  case  It  was  said  by  Byles,  J., 
dissenting,  that  there  is  a  distinction  between 
the  authority  which  may  make  a  man  liable 
criminally  for  a  libel  published  by  another,  and 
that  which  -will  make  him  liable  civilly  for  the 
acts  of  another. 

d.  Violation  of  revenue  laws. 

Any  violation  of  the  Internal  revenue  laws  In- 
curring a  penalty  committed  by  a  partner  in 
the  course  of  partnership  business  is  in  legal 
contemplation  the  act  of  all  the  partners,  and 
each  of  them  is  liable  to  pay  the  penalty,  and 
the  fact  that  the  partner  knew  nothing  of  the 
violation,  and  never  consented  to  It,  is  no  de- 
fense.   United  States  t.  Thomasson,  4  Blss.  00. 

So,  an  action  against  partners,  brought  to  re- 
cover double  the  value  of  certain  importations 
alleged  to  have  been  Illegally  made  and  re- 
ceiY«d  and  concealed  and  purchased  by  the  de- 
fendant, under  the  act  of  Congress  of  March  3, 
1823  (3  Stat,  at  L.  781), is  not  a  penal  action  in- 
tended solely  for  the  punishment  of  crimes 
against  the  revenue  laws,  but  is  a  remedial  ac- 
tion providing  Indemnity  for  loss  in  which 
knowledge  of  the  agent  Is  in  law  attributed 
to  his  principal,  as  well  as  that  of  the  partner 
to  all  the  members  of  the  firm.  Com.  t.  Sloan, 
4  Cusb.  52. 

And  the  p.irtners  should  be  held  liable  for 
double  the  value  of  Importations  thus  made, 
received,  and  concealed,  the  tortious  act  of  the 
agent  being  the  act  of  the  principal  when  done 
in  the  course  of  his  agency,  though  not  directly 
authorized.    Com.  t.  Sloan,  4  Cush.  52. 

And  where  partners  engage  in  the  manufac- 
ture and  sale  of  tobacco,  n^hlch  by  the  revenue 
law  must  be  Inspected  and  marked  by  a  United 
States  Inspector,  everyone  of  them  must,  at  his 
peril,  take  care  that  the  revenue  is  not  de- 
frauded by  any  forged  Inspection  marks  on  the 
back  of  packages  of  tobacco  manufactured  and 
sold  by  the  firm.  United  States  v.  Thomasson, 
4  Blss.  09. 

So,  two  persons  composing  a  partnership, 
who  make  and  sign  In  their  partnership  name 
a  false  return  to  the  assessor  of  internal  rev- 
enue, may  be  jointly  indicted  therefor.  United 
States  V.  McGlnniss,  1  Abb.  (U.  S.)  120.  i 
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And  the  members  of  a  Arm  may  be  jointly 
indicted  for  making  a  frandulent  monthly  re- 
turn of  tobacco  manufactured,  though  only- 
sworn  to  by  one  of  them.  United  States  v. 
Montjoy,  3  Int.  Rev.  Rec.  83. 

And  a  principal  employing  two  agents  In  a 
very  extensive  business,  who  make  out  false 
bills  of  lading  while  engaged  in  the  regular 
course  of  their  business,  and  present  them  to 
the  collector,  and  obtain  the  clearance  of  a 
vessel  thereon,  is  liable  for  treble  the  toils 
usually  charged  o^  such  property,  under  1  N. 
Y.  Stat,  at  L.  241,  J  124,  such  act  being  a 
fraud  up(»n  the  revenue  laws  of  the  state. 
Davis  V.  Bemis,  40  N.  t.  453,  note. 

But  the  responsibility  of  a  merchant  for  a 
violation  of  the  revenue  laws  by  his  clerk  la 
limited  to  acts  properly  within  the  scope  of  bia 
employment.  United  States  v.  Halberstadt, 
GIlp.  262. 

And  the  purchase  of  an  empty  cask  which 
had  contained  foreign  distilled  spirits,  by  the 
clerk  of  a  commission  merchant,  and  the  re- 
moval to  his  store  before  the  marks  set  thereon 
under  the  provisions  of  the  act  of  Congress  of 
March  2,  1700,  had  been  defaced,  does  not  ren- 
der the  merchant  liable  to  the  penalties  of  the 
act  If  he  had  no  knowledge  of  or  agency  In  the 
purchase  and  removal,  or  any  acquiescence  In 
such  Illegal  proceedings.  United  States  v.  Hal- 
berstadt, GIlp.  282. 

Where  one  of  several  partners  enters  wines 
80  that  by  a  mistake  of  a  clerk  in  the  cuatom 
office  the  Crown  is  defrauded  of  Its  duties, 
however,  all  the  partners  who  were  such  at 
the  time  of  the  importation  are  liable  for  the 
whole  sum  to  the  Crown.  Atty.  Gen.  v.  Strany- 
forth,  Bunb.  07. 

And  a  firm,  one  member  of  which  consigns 
goods  In  a  foreign  country  in  such  way  that 
by  mistake  the  Crown  Is  deprived  of  a  part  of 
the  revenue  tax  thereon.  Is  liable  to  treble  the 
amount  though  the  act  was  done  by  hla  co- 
partner 'n4thout  his  knowledge.  Graham  v.  Po- 
cock,  L.  R.  3  P.  C.  345,  3t>  L.  J.  P.  C.  N.  S.  88, 
23  L.  T.  N.  S.  527,  19  Week.  Rep.  31. 

And  where  Imported  goods  come  to  hand.  In 
which  several  persons  are  concerned  either  In 
partnership  or  otherwise,  it  being  known  that 
they  had  not  paid  the  duties,  the  Crown  may 
come  against  any  one  of  them  for  the  whole 
penalty  of  treble  the  value  prescribed  by  law, 
the  claim  being  In  the  nature  of  a  tort,  and  not 
a  contract.  Atty.  Gen.  v.  Burges,  Bunb.  223; 
Atty.  Gen.  v.  Carbold,  Bunb.  223,  note;  Atty. 
Gen.  V.  Weeks,  Bunb.  224. 

So,  the  question  on  an  Information  against  a 
paper  maker  for  sending  out  paper  not  tied  np 
and  labeled  or  wrapped  with  a  departure  stamp 
thereon,  as  required  by  1  Geo.  IV.,  chap.  66,  If 


1897. 


WiLLiAKS  V.  Hendricks. 


OSS' 


eraph  company  to  recover  the  statutory  penalty 
for  trees  conceded  by  the  court  to  have  been 
cut  under  the  directions  of  the  superintendent 
of  the  wires  of  the  defendant.  There  was  no 
evidence  to  show  that  the  trees  were  cut  under 
any  authority  or  directions  of  the  defendant, 
or  had  been  ratified  by  it.  The  court  conceded 
the  liability  of  the  principal  or  master  for  the 
torts  of  the  agent  done  within  the  scope  of  his 
authority,  but  held  that  the  principle  did  not 
apply  when  the  action  was  brought  to  recover 
the  statutory  penalty.  A  statute  of  Massachu- 
setts requires  "that  whenever  .  .  .  persons 
.  .  .  traveling  with  .  .  .  [any  kind  of 
vehicles  shall  meet  each  other  upon  a  road  or 
bridge]  each  ...  [of  them]  shall  season- 
ably drive  his  .  .  .  vehicle  to  the  right  of 
the  middle."  etc.    Rev.   Stat.  chap.   61,  §  2. 


"Every  person  offending  against  the  provl« 
sions  .  .  .  [of  the  act]  shall  for  each  offense 
forfeit  a  sum  not  exceedmg  $20  .  .  .  and 
he  shall  further  be  liable  to  any  party  for  all 
damages  sustained  by  reason  of  such  offense." 
Id.  §  8.  In  the  case  of  Ooodhuey.  Dtr,  2Gray, 
181.  the  plaintiff  sought  to  hold  the  principal 
or  master  liable  upon'  the  ground  that  the 
servant  omitted  seasonably  to  drive  to  the  right 
as  provided  in  the  statute.  The  court  held 
that  the  employer  or  owner  of  the  vehicle  was 
not  liable  under  the  statute  * 'if  he  be  in  no  way 
implicated  in  the  conduct  of  the  servant/'  and 
that  the  liability  was  limited  to  the  particular 
individual  who  was  guilty  of  its  violation. 
The  case  recognized  the  common- law  liability 
of  the  principal  or  employer  for  the  acts  of  the 
agent  or  servant,  but  held  the  rule  did  not  apply 


6,  7,  as  to  whether  the  wife  of  the  paper  maker 
who  pledged  paper  not  wrapped,  labeled,  and 
stamped  bad  authority  from  her  husband.  Is  one 
of  fact  for  the  Jury.  Atty.  Gen.  v.  Riddle,  2 
Cromp.  &  J.  493.  2  Tyrw.  523. 

And  where  a  person  is  concerned  as  partner 
or  otherwise  in  goods  which  have  not  paid  the 
duties,  to  render  him  liable,  proof  need  only  be 
made  that  the  goods  came  to  his  power  or  into 
his  agent's  custody.  Atty.  Gen.  v.  Surges, 
Bunb.  223. 

So,  all  persons  present  and  jointly  Interested 
or  aiding  in  the  smuggling  of  goods  are  prin- 
cipals, and  equally  liable  to  the  penalty  imposed 
therefor.  King  v.  Manning,  2  Comyns,  Rep. 
616. 

And  where  a  trader  harbors  or  conceals 
smuggled  goods  he  is  liable  for  the  penalties 
for  the  illegal  act  of  a  servant  done  in  the  con- 
duct of  the  business  with  a  view  to  protect  the 
smuggled  goods,  though  he  was  absent  at  the 
time,  and  the  act  was  done  by  the  servant  upon 
the  exigency  of  the  occasion  when  the  goods 
were  discovered.  Atty.  Gen.  v.  Siddou,  1 
Cromp.  &  J.  220,  1  Tyrw.  41. 

And  each  of  several  persons  obstructing  a 
custom-house  officer  contrary  to  8  Geo.  I.  chap. 
18,  f  25,  Is  separately  liable  to  the  penalty  im- 
posed by  such  act.    Rex  v.  Clark,  2  Cowp.  610. 

So,  where  two  partners  are  separately  con- 
victed under  3  &  4  Wm.  IV.  chap.  53,  8  44, 
providing  that  every  person  who  shall  be  con- 
cerned in  the  shipping  of  goods  the  duties 
for  which  have  not  been  paid  shall  forfeit  tre- 
ble value  thereof  or  be  liable  to  a  penalty  of 
£100  each  is  liable  to  the  penalties  imposed  by 
the  act.  Reg.  v.  Dean,  12  Mees.  &  W.  39,  13  L. 
J.  Bxch.  N.  S.  33. 

And  a  customer  who  certifies  falsely  into 
the  exchequer  through  the  concealment  of  his 
deputy  is  liable  therefor  to  the  penalties  pre- 
scribed by  3  lien.  YI.  chap.  3,  though  such 
customer  is  required  by  law  to  appoint  a  dep- 
uty.   Anonymous,  2  Dyer,  238,  b^ 

And  a  person  may  be  charged  with  being  con- 
cerned in  the  unshipping  of  goods,  the  duties 
on  which  had  not  been  paid,  and  with  knowing- 
ly harboring  goods  imported,  and  illegally  un- 
shipped without  payment  of  duties,  etc.,  under 
8  ft  4  Wm.  IV.  chap.  53,  8  44,  where  it  appears 
that  a  practice  had  prevailed  at  the  custom 
house  of  allowing  the  owners  of  Imported  goods 
to  take  them  away  without  payment  of  duty 
at  the  time,  an  entry  of  tl^em  having  been  pre- 
viously made  in  a  book  kept  by  the  officers  for 
that  purpose,  and  that  his  clerk  had  removed 
some  of  the  leaves  from  the  custom-house  book 
and  substituted  others  containing  false  entries 
of  the  quantity  of  goods  imported,  though  there 
was  no  direct  proof  that  this  fact  was  known 
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to  him,  he  having  derived  the  benefit  from  the 
fraudulent  transaction.  Reg.  v.  Dean,  12  Mees. 
&  W.  39,  13  L.  J.  Exch.  N.  S.  33. 

e.  Maintenance  of  nuiaancet. 

One  who  maintains  a  nuisance  by  himself  or 
his  servants  is  liable  for  a  penalty  Imposed 
therefor,  but  the  nuisance  must  have  been 
caused  by  his  own  act  or  the  acts  of  others 
through  bis  procurement.  Sloan  v.  State,  8 
Ind.  312. 

Thus,  the  owner  of  works  carried  on  for  his 
profit  by  his  agents  is  liable  to  indictment  for 
a  public  nuisance  caused  by  such  agents  in  car- 
rying on  the  works,  though  done  by  them  with- 
out his  knowledge  and  contrary  to  his  general 
orders.  Queen  v.  Stephens,  L.  R.  1  Q.  B.  702, 
12  Jur.  N.  S.  961,  14  L.  T.  N.  S.  598,  35  L.  J. 
Q.  B.  N.  S.  251,  14  Week.  Rep.  593,  7  Best  & 
S.  710. 

And  the  directors  of  a  gas  company  are  an- 
swerable for  a  nuisance  caused  by  the  convey- 
ing of  refuse  of  gas  into  a  public  river,  where- 
by the  fish  are  destroyed  and  the  water  ren- 
dered unfit  to  drink,  though  done  by  order  of 
the  superintendent  and  engineer  under  the  gen- 
eral authority  to  manage  the  works,  and  though 
persona  lly  ignorant  of  the  particular  plan 
adopted,  and  though  such  plan  was  a  depar- 
ture from  the  original  and  understood  method, 
which  they  had  no  reason  to  suppose  was  dis- 
continued.   Rex  V.  Medley,  6  Car.  &  P.  292. 

So,  evidence  that  a  minor  had  been  forbidden 
by  the  keeper  to  enter  a  billiard  room,  and  was 
afterwards  admitted  by,  his  agents  or  servants 
having  charge  thereof  in  his  absence,  is  not 
admissible  to  establish  a  defense  in  a  prosecu- 
tion against  such  keeper  for  admitting  a  minor 
without  written  consent  of  his  parents  or  guar- 
dian.   Com.  V.  Emmons,  98  Mass.  6. 

And  the  fact  that  a  house  in  which  lottery 
tickets  were  sold  belonged  to  a  person  accused 
of  their  illegal  sale,  and  that  a  boy  conducted 
the  business  therein  as  a  lottery  broker  under 
his  sign,  selling  the  ticket  in  question  as  his 
agent  and  in  his  name,  may  be  submitted  to  a 
Jury,  and  they  may  infer  therefrom  his  partici- 
pation ^n  the  sale  of  such  ticket,  particularly 
if  the  boy  had  been  employed  as  his  agent  to 
sell  tickets  authorized  by  the  laws  of  the  state. 
Com.  V.  Gillespie,  7  Serg.  &  R.  469,  10  Am. 
Dec.  475. 

But  an  indictment  cannot  be  sustained  against 
a  railroad  company  for  a  nuisance  in  the  ob- 
struction  of  a  highway  by  the  stoppage  there- 
on of  trains  upon  its  road  by  the  persons  in 
charge  thereof  while  it  is  under  the  sole  man- 
agement of  a  receiver  appointed  by  the  court 
of  chancery  over  whose  acts  the  company  haa 
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under  the  statute.  In  the  case  of  Beynolds  v. 
Han^ahan,  100  Mass.  813,  the  acts  were  very 
similar,  if  not  identical,  Tvith  those  stated  in  2 
Gray, «ttpra, but  the  complaint  was  framed  upon 
the  common  law  liability  of  the  master  for  the 
acts  of  the  servant,  and  not  upon  the  statute. 
The  court  recognized  the  principle  declared  in  2 
Gray,  but  called  attention  to  the  fact  that  in  the 
one  case  the  action  was  under  the  statute,  and 
in  the  case  at  bar  the  act'on  was  upon  the  com- 
mon-law liability  of  the  defendant.  In  the 
latter  case  the  defendant  was  held  liable  for  the 
acts  of  the  servant,  while  under  the  statute  the 
liability  was  limited  to  the  particular  person 
who  violated  it.  We  think  it  is  clear  that  the 
authorities  make  a  broad  distinction  as  to  the 
liability  of  a  principal  or  master,  where  it  is 
souffht  to  ho^d  him  responsible  upon  a  common- 
law  liability  for  the  torts  of  the  agent  or  serv- 


ant, and  when  it  is  sought  to  recover  from  him 
a  statutory  penalty.  In  the  former  cases  be  is 
liable  for  the  acts  done  within  the  scope  of  his 
employment.  In  the  latter  the  liability  is  fixed 
and  limited  by  the  statute  itself.  The  dis- 
tinction is  clear  and  rests  upon  sound  princi- 
ples of  law.  What  was  said  in  the  case  of 
Pnatal  Teleg,  Cable  Co.  v.  Brantley,  107  Ala. 
683.  and  Postal  Teleg,  Cable  Co.  v.  Lenoir,  107 
Ala.  640,  IS  wholly  correct  when  applied  to  the 
common -law  action  for  the  recovery  of  dam- 
ages. A  decision  of  the  question  now  consid- 
ered was  not  before  the  court  in  either  of  those 
cases,  and  what  was  said  with  reference  to  the 
liability  of  a  principal  for  the  statutory  penalty 
was  merely  dictum.  We  have  been  referred 
to  the  case  of  Eenfro  v.  Adams,  62  Ala.  302, 
where  the  action  was  for  the  recovery  of  the 
penalty  imposed  for  a  failure  to  enter  aatisfac- 


no  control.    State  v.  Vermont  C.  R.  Co.  30  Vt. 
108. 

And  a  coal  dealer  who  sends  an  employee  of 
sufficient  age  and  discretion,  and  used  to  team- 
ing, to  deliver  coal  to  a  customer,  who,  for  con- 
veaience  of  unloading,  drives  on  the  sidewalk 
without  the  authority,  Icnowledge,  or  consent  of 
his  employer,  is  not  criminally  responsible  for 
the  act  of  the  employee  in  so  obstructing  the 
walk.    State  v.  Bacon.  40  Vt  456. 

And  where  one  person  employs  another  to 
construct  a  drain  in  a  public  highway,  and 
Buch  person  employs  a  third  to  fill  In  the  earth 
over  the  brick  work  and  carry  away  the  sur- 
plus, and  the  third  person  leaves  the  earth 
resting  so  much  above  the  level  of  the  road 
that  a  person  driving  by  In  the  dark  is  upset 
and  sustains  injury,  the  first  employer  is  not 
responsible  for  the  negligence  of  the  person  em- 
ployed by  the  employee.  Peachey  v.  Rowland. 
13  C.  B.  182,  20  L.  T.  208,  22  L.  J.  C.  P.  N.  S. 
81,  17  Jur.  704. 

Evidence  on  an  information  before  Justices 
in  behalf  of  a  railroad  company  for  an  offense 
against  their  act  of  incorporation  in  placing 
stones  and  rubbfsh  on  the  railway  and  thereby 
obstructing  the  free  passage,  which  was  done 
by  certain  persons  employed  by  the  accused 
who  repaired  a  wall  between  the  railroad  and 
his  premises,  and  that  on  one  occasion  the  de- 
fendant himself,  who  was  standing  by,  nodded 
his  head  and  directed  the  workmen  to  go  on, 
however,  is  sufficient  to  warrant  a  conviction 
under  20  &  21  Vict.  chap.  43,  |  2.  Roberts  v. 
Preslon,  9  C.  B.  N.  S.  208. 

And  where  the  keeper  of  n  house  of  public 
resort  instructs  his  servant  to  manage  it  in  bis 
absence  in  such  a  manner  as  to  constitute?  a 
misdemeanor,  and  the  servant  carries  out  such 
instruction,  both  are  guilty,  the  master  as  prin- 
cipal and  the  servant  as  aiding  and  abetting; 
but  the  mere  relation  of  master  and  servant 
has  of  itself  no  effect,  either  as  making  or  un- 
making the  latter  an  aider  or  abetter,  within 
thn  meaning  of  the  statute.  Wilson  v.  Stewart, 
3  Best  ft  S.  913,  9  Jur.  N.  S.  1130,  8  L.  T.  N.  8. 
277,  32  L.  J.  M.  C.  N.  8.  198. 

So,  one  who  lives  in  a  house  of  ill-fame  with 
his  family,  and  owns  the  house,  is  criminally 
responsible  as  the  keeper  thereof,  though  his 
daughters  nominally  kept  it,  if  he  aids  and  as- 
sists them  in  doing  so.  Com.  v.  Gannett,  1 
Allen,  7,  79  Am.  Dec.  69a 

And  a  man  who  lives  in  a  house  of  ill-fame, 
and  exercises  various  acts  of  control  and  man- 
agement therein,  is  subject  to  indictment  for 
keeping  such  house,  though  it  is  in  fact  owned 
by  his  wife,  who  also  lives  there  and  carries  on 
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the  business,  and  receives  all  the  profits.    Com. 
V.  Wood,  97  Mass.  225. 

So,  iu  Britain  v.  State,  3  Humph.  203,  It  was 
held  that  the  owner  and  master  of  a  slave,  who 
causes  or  permits  her  to  go  about  In  his  fields 
and  elsewhere  so  destitute  of  clothinir  as  to  ex- 
pose her  person,  may  be  held  guilty  of  lewd- 
ness, and  punished  by  indictment. 

f.  Advlteration  of  food  products. 

A  baker  who  sells  bread  containln^r  alum  in 
a  shape  which  renders  it  noxious  Is  guilty  of 
an  indictable  offense  if  he  ordered  the  alum  to 
be  introduced,  tbo'igh  he  gave  directions  for 
mlxin^r  it  up  in  a  manner  which  would  have  ren 
dered  it  harmless.  Rex  v.  Dixon,  4  Campb.  12, 
3  Maule  &  S.  U. 

And  knowledge  by  the  accused,  in  an  action 
for  a  penalty  Imposed  by  N.  Y.  Laws  1865, 
chap.  361,  for  delivering  adulterated  or  skimmed 
milk  to  a  factory,  that  his  agents  or  servants 
did  deliver  bad  milk,  or  general  authority  to 
them  to  do  so,  which  knowledge  or  authority 
may  be  implied  from  circumstances,  is  suffi- 
cient to  warrant  a  recovery;  and  actual  knowl- 
edge of  the  deteriorated  quality  of  it,  or  anj 
particular  delivery,  or  express  authority  to  di- 
lute or  adulterate  it  in  any  particular  manner 
or  to  any  particular  extent,  need  not  be  shown. 
Verona  Central  Cheese  Co.  v.  Murtangh,  BO  N. 
Y.  314. 

But  evidence  of  the  possession  of  adulter- 
ated milk  by  a  servant  with  Intent  to  sell  or 
exchange  the  same  is  not  sufficient  to  convict 
his  master  of  the  charge  of  wilfully  and  know- 
ingly possessing  adulterated  milk  with  the  in- 
tent to  sell.  In  the  absence  of  additional  evi- 
dence that  the  servant,  in  having  It  for  sale 
or  exchange,  was  acting  for  and  In  pursuance  of 
the  will  of  the  master.  State  v.  Smith,  10  B. 
I.  258. 

So,  a  recovery  may  be  had  In  an  action  against 
two  copartners  for  the  penalty  provided  for  bj 
N.  J.  act  March  22,  1886,  to  prevent  deception  in 
the  sale  of  oleomargarine,  bntterine,  or  any  Im- 
itation of  dairy  products,  and  to  preserve  tlie 
public  health,  in  the  Siime  action.  If  the  offense 
was  committed  by  one  of  them  in  the  course  of 
a  partnership  business;  but  only  one  penalty  is 
recoverable.  State,  Bayles,  v.  Newton,  BO  N. 
J.  L.  549. 

And  where  the  provisions  of  N.  Y.  Laws  1888, 
chap.  515,  to  prevent  deception  In  sales  of  vine- 
gar, and  providing  that  If  any  person  by  him- 
self or  another  shull  violate  specified  sections 
thereof  he  shall  forfeit  and  pay  a  fixed  penalty, 
I  has  been  violated  by  copartners  In  business,  a 
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tion  of  a  mortgage  under  §  2223  of  the  Code 
of  1876.  We  approve  of  all  that  was  said 
and  decided  in  that  case.  The  mortgage  was 
executed  1o  the  partnership  as  a  unit,  and  the 
action  was  against  the  partnership  as  a  unit. 
The  statute  impdsed  the  penalty  upon  "any 
mortgagee  who  failed  to  enter  satisfaction  after 
notice  by  the  mortgagor."  The  duty  was  im- 
posed upon  the  partnership  as  mortgagee. 
The  question  was  whether  notice  to  one  part- 
ner was  notice  to  the  partnership.  We  do  not 
doubt  that  it  was  correctly  held  to  be  sufficient. 
Under  the  one  act,  mere  negligence  or  failure 
to  act  incurs  the  penalty.  In  the  other  an 
affirmative  act  knowingly  and  wilfully  done  is 
necessary.  This  court  will  not  ordinarily  re- 
verse a  cause  because  of  giving  instructions  to 
the  jury  which  are  merely  misleading  or  argu- 
mentative, though  it  is  better  that  such  charges 


be  refused.  But  when  it  is  manifest  that  mis- 
leading and  argumentative  charges  given  were 
of  such  a  character  as  to  have  probably  unduly 
influenced  the  jurv  and  thereby  probably  de- 
feated a  fair  verdict,  it  beconies  the  duty  of 
the  court  to  reverse  and  remand  the  cause. 
Charges  numbered  3,  4,  and  7  were  objection- 
able in  singling  out  and  giving  undue  promi- 
nence to  the  fact  of  the  partnership.  Charge  7 
was  not  only  an  argument  throughout,  but, 
under  the  facts  of  the  case,  highly  mjurious  to 
the  defendant.  This  charge  utterly  ignored 
that  part  of  the  evidence  which  showed  that 
Hinton  claimed  to  have  cut  the  trees  by  virtue 
of  an  agreement  of  purchase  from  plaintiff  and 
so  reported  to  the  defendant,  and  that  the  offer 
to  pay  may  have  proceeded  from  the  represen- 
tation or  statement  of  Hinton. 
Reveraed  and  remanded. 


separate  action  for  such  penalty  may  be  main- 
tained against  one  of  them  without  Joining 
the  others,  and  he  cannot  escape  llahility  on 
the  ground  that  the  action  was  brought  against 
him  alone,  and  not  against  his  supposed  part- 
ner.   People  v.  Glrard,  73  Hun.  467. 

g.  Trwpixgs  in  wilfxilly  evXiing  trees* 

A  postal-telegraph  company,  the  agents  and 
servants  of  which  cut  down  trees  to  make  a 
way  for  the  telegraph  lines  which  they  were  en- 
gaged In  constructing  for  the  company,  is  liable 
to  an  action  for  a  statutory  penalty  for  wilfully 
and  knowingly  cutting  trees  from  the  lands  of 
another,  where  other  conditions  ne<'essary  to 
support  the  action  exist.  Postal  Teleg.  Cable 
Co.  V.  Brantley,  107  Ala.  683. 

The  acts  of  the  agents  and  servants  of  a  tele- 
graph company  In  the  prosecution  of  the  busi- 
ness for  which  they  were  employed  and  In  the 
general  line  of  their  authority  are  the  acts  of 
the  company  Itself,  within  the  meaning  of  a 
statute  imposing  a  penalty  for  cutting  down 
trees  from  the  lauds  of  a  person  without  his 
consent.  Postal  Teleg.  Cable  Co.  v.  Lenoir,  107 
Ala.  (HO. 

But  the  statutory  penalty  Imposed  for  cut- 
ting down  trees  from  lauds  without  the  con- 
sent of  the  owners,  by  Ala.  Code  1886,  §  3296, 
does  not  apply  to  an  unintentional  trespass;  and 
where  the  act  was  done  by  servants  and  agents 
It  must  appear  to  have  been  done*  knowingly 
and  wilfully,  and  not  through  mistake  or  acci- 
dent, in  which  latter  case  the  party  would  be 
entitled  to  recover  only  the  value  of  the  Injury 
sustained.  Postal  Teleg.  Cable  Co.  v.  Lenoir, 
107  Ala.  640. 

And  the  act  Imposing  a  penalty  for  cutting 
down,  carrying  away,  or  destroying  certain  tim- 
ber trees  without  the  consent  of  the  owner  does 
not  extend  to  a  case  whore  by  mistake  the 
agents  and  servants  of  the  party  go  beyond 
his  boundary  and  cut  trees,  laboring  under 
the  Impression  that  the  trees  are  being  cut 
on  the  land  of  their  employer.  Russell  v.  Irby, 
13  Ala.  131. 

So,  a  telegraph  company  should  be  allowed  to 
show.  In  an  action  against  It  to  recover  the 
statutory  penalty  for  cutting  down  trees  from 
lands  over  which -its  line  was  constructed  with- 
out consent  of  the  owner,  that  they  were  cut 
under  honest  Impressions  on  the  part  of  its 
agents  that  thoy  were  on  lots  the  owners  of 
which  had  given  permission.  Postal  Teleg. 
Cable  Co.  v.  Lenoir,  107  Ala.  640. 

In  an  action  for  the  recovery  of  a  penalty  for 
cutting  trees,  under  the  Illinois  act  to  prevent 
trespassing  by  cutting  timber,  it  Is  necessary 
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to  show  that  the  act  waft  wilfully  violated  by 
proof  that  the  defendant,  In  his  own  person,  cut 
the  trees,  or  induced  another  to  do  so  by  his 
command  or  authority;  and  It  is  not  sufficient  to 
show  that  the  trees  were  cut  by  persons  em- 
ployed by  him  to  cut  timber  on  his  own  land, 
and  appropriated  by  him  to  his  use.  Cushlng 
V.  Dill,  3  III.  460. 

And  this  rule  was  applied  to  a  case  of  cutting 
by  a  partner.  In  the  principal  case,  Williams 
V.  Hbndhicks. 

And  a  telegraph  company  will  not  be  held 
liable  for  the  penalty  for  cutting  trees,  im- 
posed by  III.  Rev.  Stat.  chap.  136,  §  6,  where 
the  cutting  was  done  near  the  right  of  way  of 
a  railroad  along  which  the  line  of  the  telegraph 
company's  wire  ran  by  employees  of  the  rail- 
road company  under  the  direction  of  the  super- 
intendent of  wires  of  the  telegraph  company, 
who  testified  that  the  telegraph  company  never 
at  any  time  authorised  him  to  cut  those  or  any 
other  trees,  and  whose  evidence  Is  wholly  un- 
contradicted. Sattcrfield  v.  Western  U.  Teleg. 
Co.  23  III.  App.  446. 

So,  cutting  trees  by  mistake  or  accident,  by 
an  agent  or  servant  beyond  the  line  of  his  em- 
ployer, does  not  show  an  original,  wilful,  and 
Intentional  cutting  which  will  subject  the  em- 
ployer to  a  penalty  under  the  New  Hampshire 
statute  for  trespassing  on  timber  lands,  though 
the  employer,  knowing  such  mistake,  after- 
wards drew  oif  and  appropriated  the  trees  cut 
to  his  own  use.  Batcheldcr  v.  Kelly,  10  N.  H. 
436,  34  Am.  Dec.  174. 

To  subject  a  party  to  a  penalty  under  the 
New  Hampshire  statute  for  trespassing  on  tim- 
ber lands,  the  participation  must  be  wilful  and 
intentional,  and  the  cutting  over  the  line  upon 
another's  land  by  an  agent  or  servant  by  mis- 
take or  accident  will  not  subject  the  person  for 
whom  it  was  done  to  the  penalty  of  the  statute. 
Batchelder  v.  Kelly,  10  N.  H.  486,  34  Am.  Dec. 
174. 

Where  a  master  would  not  be  liable  under  a 
statute  imposing  a  penalty  for^  cutting  down, 
carrying  away,  or  destroying  ^certain  timber 
trees  without  the  consent  of  the  owner  if  he 
cut  them  himself  Inadvertently  cutting  beyond 
his  own  land,  he  would  not  be  liable  for  the 
acts  of  his  servants  In  doing  so  in  obedience  to 
his  Instructions.    Russell  v.  Irby,  13  Ala.  131. 

And  the  declaration  of  a  person  assuming  to 
act  as  agent  of  a  postal  telegraph  company, 
that  he  was  such  agent,  if  competent.  Is  not 
binding  on  such  company  In  an  action  to  re- 
cover a  statutory  penalty  for  wilfully  and  know- 
ingly cutting  certain  trees  fTom  the  land  of  the 
plaintiff  without  consent,  where  there  was  no 
42 
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V. 

Henry  A.  ADLER  et  al.,  Be^pts. 

(97  Wis.  124.) 

The  reftuNkl  of  a  waiter  in  an  eatings 
honee  to  wait  npon  a  colored  patron 

because  of  his  color  renders  tbe  eatintr-house 
keeper  liable,  althoufrh  he  did  not  aid  or  abet  the 
waiter  in  such  action,  to  at  least  the  minimum 
penalty  provided  by  a  law  entitliuir  all  persoos 
to  the  equal  enjoyment  of  the  privileges  of  eat- 
ing houses  under  a  penalty  of  not  less  than  $6 
andcoete. 

(September  28,  1897.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  Milwaukee  County 


in  favor  of  defendants  in  an  action  brought  to 
recover  damages  for  defendants'  refusal  to 
furnish  food  to  plaintiff  at  their  public  eating 
house.     Bevertted, 

The  facts  are  stated  in  tbe  opinion. 

JUr.  G.  W.  Haaeltont  for  appellant: 

All  persons  carrying  on  any  branch  of  busi- 
ness mentioned  in  this  law  must  comply  with 
its  terms,  and  the  act  of  the  servant  within  the 
scope  of  his  employment  is  the  act  of  the  prin- 
cipal. 

Oraker  v.  Chicago  d  N.  W,  R,  Co,  86  Wis. 
669,  17  Am.  Rep.  504;  Miltoaukee  A  M,  R. 
Co,  V.  Finney,  10  Wis.  889;  Bass  v.  Chi- 
cago AN.  W,  R.  Co.M  Wis.  468.  17  Am.  Rep. 
495,  42  Wis.  664,  24  Am.  Rep.  487;  Brouin  v. 
Chicago,  At,  d  8t.  P.  R,  Co.  54  Wis.  842.41 
Am.  Rep.  41;  Seharfer  v.  Osterbrink,  67  Wis. 
499,  58  Am.  Rep.  875;  Weed  v.  Panama  BCo. 


evidence  whatever  tending  to  show  such  agency. 
Postal  Teleg.  Cable  Co.  v.  Brantley,  107  Ala. 
663:  Postal  Teleg.  Cable  Co.  v.  Iicnolr,  107  Ala. 
040. 

h.  Sabbath  breaking. 

The  jury  in  a  prosecution  against  a  railroad 
company  for  Fiabbnth  breaking  may  find  th« 
defendant  guilty  if,  by  proof  of  the  habitual 
running  of  freight  trains  about  the  time  of  the 
offense,  or  from  other  satisfactory  evidence,  It 
Is  satlsfleO  that  the  running  of  such  trains  was 
with  the  assent  of  the  company,  though  It  ap- 
pears that  by  a  general  order  it  had  directed 
its  agents  and  employees  not  to  ship  anything 
except  live  stock  and  perishable  freight  on  the 
Sabbath  day.  State  v.  Baltimore  &  O.  R.  Co. 
15  W.  Va.  362,  36  Am.  Rep.  803. 

And  evidence  that  a  place  of  business  was 
kept  open  on  Sunday,  and  that  an  employee 
was  selling  cigars  therein,  and  that  the  pro- 
prietor was  present  a  part  of  the  day,  Justices 
the  conclusion  that  the  business  was  carried 
on  with  his  knowledge  and  by  his  authority, 
rendering  him,  as  well  as  the  clerk,  liable  for  a 
penalty  imposed  upon  any  person  carrying  on 
any  worldly  employment  or  business  whatever 
on  the  Lord's  day.  Seaman  v.  Com.  11  W. 
N.  C.  14. 

But  mere  proof  that  a  part  of  a  load  of  coal 
was  transported  over  a  railroad  on  the  Sabbath 
day  is  not  suillclent  to  sustain  an  indictment 
against  the  railroad  company  for  Sabbath 
breaking.  The  assent  *of  the  company  must  be 
shown  by  proving  that  such  Sabbath  breaking 
was  habitual,  or  by  other  satisfactory  evidence, 
and  such  assent  cannot  be  inferred  from  a 
single  breach  of  the  Sabbath  by  the  authorized 
agents  of  the  company  while  acting  within  the 
scope  of  their  employment.  State  v.  Baltimore 
&  O.  R.  Co.  15  W.  Va.  302,  36  Am.  Rep.  803. 
See  also  infra,  III.  f. 

i^Dealina  v^ilh  slavea. 

A  partner  who  was  not  present,  and  against 
whom  there  was  no  proof  that  he  know  of,  or 
in  any  wise  assented  to,  tlie  trading  of  his  co- 
partner with  a  slave,  cannot  be  held  criminally 
liable  for  a  sale  to  surh  slave  of  a  pint  of  rum 
by  his  copartner,  under  a  statute  prohibiting 
selling  to  slaves.    State  v.  Coleman,  Dud.  L.  32. 

And  a  prlncinal  or  employer  cannot  be  held 
criminally  liable  under  the  statute  prohibiting 
trading  with  slaves  where  the  illicit  trading 
was  done  by  his  clerk  without  his  knowledge 
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or  consent.  State  v.  Matthew,  May,  1835,  cited 
In  Dud.  L.  34. 

And  the  fact  that  a  negro  dealt  with  the 
clerk  of  a  shopkeeper  without  the  written  con- 
hent  of  his  master  or  owner  Is  not  sufllclent  to 
charge  the  shopkeeper,  under  the  South  Caro- 
lina statute  prohibiting  dealing,  trading,  or 
trafficking  with  any  slave  not  having  a  permit 
from  his  master,  nnd  prescribing  a  forfeiture 
of  a  designated  sum,  unless  knowledge  of  the 
fact  was  brought  home  to  him  or  some  genersi 
order  proved  for  that  purpose.  State  v.  Daw- 
son, 2  Bay,  360. 

So,  the  evidence  of  the  agent  of  a  person  In- 
dicted for  trading  with  a  slave,  that  he  had 
general  Instructions  from  his  principal  not  to 
traffic  with  slaves  without  a  written  permit, 
throws  the  onus  upon  the  state  to  produce  fur- 
ther proof  of  his  guilt.  But  it  Is  not  error  to 
leave  the  inquiry  to  the  judge  whether  these  In- 
structions have  been  abrogated,  and  whether 
the  defendant  has  specially  approved  of  the  act. 
State  V.  Prlvett,  49  N.  C.  (4  Jones.  L.)  100. 

Am\  whor'*  a  person  Is  indicted  for  sellin]; 
spirituous  liquor  to  a  slave,  and  It  is  proved 
that  the  liquor  was  sold  in  his  absence  by  his 
clerk,  an  instruction  that  if  the  defendant  had 
previously  sanctioned  the  acts  of  his  clerk  in 
selling  liquor  to  slaves  under  similar  orders,  and 
If  the  jury  believe  that  the  accused,  if  he  had 
been  present,  would  have  done  as  his  clerk  did. 
then  they  are  authorized  to  find  hira  guilty,  ife 
erroneous.    Patterson  v.  State.  21  Ala.  STL 

But  while  the  mutual  agency  of  partners  io 
an  unlawful  transaction  cannot  be  Implied,  yet. 
If  their  stock  lu  trade,  and  the  furniture  aad 
fixtures  of  their  shop,  and  the  run  of  custom. 
Indicate  un  uulawful  trade,  and  this  is  con- 
firmed by  proof  of  a  sale  of  spirits  to  a  slave 
by  one  of  the  partners,  the  Jury  in  a  prosecution 
for  such  sale  may  find  the  assent  and  guilty 
participation  of  the  other.  State  v.  Blermaa, 
1  Ptfobh.  L.  256. 

And  the  owners  of  a  steamboat  cannot  escape 
the  penalty  imposed  by  Md.  act  1838,  chap.  373. 
for  transportation  on  any  railroad  or  steam- 
boat of  any  slave  without  permit  in  writing 
from  the  owner  thereof,  by  showing  that 
neither  they  nor  their  agents  had  any  knovl- 
edge  that  the  slave  was  on  board,  and  had  n<« 
intention  to  violate  the  law,  and  that  they  bad 
used  reasonable  diligence  to  prevent  such  per- 
sons from  coming  on  board.  State  v.  Balti- 
more &  S.  S.  Co.  13  Md.  181. 

So,  in  State  v.  Bohles.  Rice,  L.  145,  a  new 
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17  N.  Y.  362,  72  Am.  Dec.  474:  Fis^kiU  Sav, 
iTut,  V.  National  Bank,  80  N.  Y.  162,  86  Am. 
Rep.  596;  DwineUe  v.  New  Yi/rk  G.  dk  ff.  E,  R. 
Co,  120  N.  Y.  122,  8  L.  R.  A.  224;  Moir  v. 
Hopkins,  16  III.  818,  63  Am.  Dec.  812;  Bxum 
▼.  Brister,  35  Miss.  891;  Castodl  v.  Cross,  120 
Mass.  545;  SUekney  v.  Mvnros,  44  Me.  204; 
1  Bl.  Com.  pp.  480-432;  2  Thomp.  Neg.  p.  861- 
Story,  Agency.  §  452;  Bishop,  Contr.  §  1111; 
Phehn  v.  StOes,  48  Conn.  426;  Cooley,  Torts, 
p.  589,  and  cases  cited  in  note  1. 

There  is  no  exception  to  the  rule  except  in 
the  case  of  public  officers  who  are  not  respons- 
ible for  tiie  acts  of  servants  they  are  obliged  to 
employ;  the  reason  here  being  that  the  mAxim 
ot  respondeat  »u|>0ru7r  has  no  application,  there 
being  no  freedom  of  choice  as  to  the  selection 
and  control  of  agents. 

1  Dill.  Mun.  Corp.  §238,  and  cases  cited. 

Messrs,  Anstin  jfe  Fehr,  for  respondents: 

Statutes  which  create  liabilities,  where  at 
common  law  none  existed,  or  which  increase 


common-law  liabilities,  are,  as  a  rule,  strictly 
construed.  In  such  cases  the  newly  created 
liability  will  not  be  extended  beyond  the  ex- 
press provisions  of  the  statute. 

28  Am.  &  Eng.  Enc.  Law,  p.  400,  and  cases 
cited  in  note  1. 

Statutes  imposing  costs  are  classed  among 
those  creating  a  liability,  and  must  be  con- 
strued strictly. 

28  Am.  &  Eng.  Enc.  Law,  p.  401,  and  cases 
cited  in  note. 

If  a  statute  defining  an  offense  designates 
one  class  of  persons  as  subject  to  its  penalties, 
all  others  are  to  be  deemed  as  exonerated. 
Maxim  Expressio  unius  est  exclusio  alterius. 

Bomll  V.  Stewart,  54  Mo.  400;  StaU  v.  Jos- 
ffer^es  Mo.  408;  28  Am.  &  Eng.EncLaw,  p.447. 

The  court  will  not  extend  the  penalties  pro- 
vided for  in  an  act  to  a  class  of  persons  or 
things  not  embraced  within  the  penal  clause, 
even  when  there  is  a  manifest  omission  or  over- 
sight on  the  part  of  the  legislature. 


trtai  was  j^ranted  apon  a  conviction  for  selling' 
liquor  to  a  slave,  where  It  appeared  that  the 
liquor  was  sold  by  a  clerk  in  the  absence  of 
the  accused,  his  employer,  and  without  his  au- 
thority, and  that  the  clerk  had  been  already 
punished  for  the  same  act. 

j.  Oamino  on  licensed  premises. 

A  licensed  person  may  be  convicted  for  suffer- 
ing gaming  to  be  carried  on  on  the  licensed 
premises  within  the  meaning  of  S  17  of  the  li- 
censing act  of  1872,  where  the  gaming  had 
taken  place  thereon  to  the  knowledge  of  a  serv- 
ant of  the  licensed  persoA.  who  was  in  charge 
of  the  premises,  though  without  any  knowl- 
edge or  connivance  on  the  part  of  the  licensed 
person.  Bond  v.  Evans,  L.  K.  21  Q.  B.  Div. 
249,  57  L.  J.  M.  C.  N.  S.  105,  59  L.  T.  N.  S.  411. 
86  Week.  Rep.  7C7,  52  J.  P.  612. 

In  the  above  case  Somerset  v.  Hart,  L.  R.  12 
Q.  B.  Dlv.  360,  53  L.  J.  M.  C.  N.  S.  77,  48  J.  P. 
327,  infra,  was  distinguished  upon  the  ground 
that  in  that  case  there  was  no  evidence  to 
show  any  connivance  or  wilful  blindness  on  the 
part  of  the  landlord,  and  it  did  not  appear  that 
the  servant  was  in  charge  of  the  premises, 
while  in  the  present  case  it  is  distinctly  shown 
ss  a  fact  that  the  servant  was  in  charge  of  the 
skittle  alley  where  the  game  took  place. 

And  Newman  v.  Jones,  L.  R.  17  Q.  B.  Div. 
132,  55  L.  J.  M.  C.  N.  S.  113,  55  L.  T.  N.  S.  327, 
50  J.  P.  373,  infra.  III.  b,  2,  was  distinguished 
upon  the  ground  that  it  was  a  decision  on  other 
8tatut..»g,  and  that  it  appears  from  the  judgment 
that  the  court  quashed  the  conviction,  which 
bad  proceeded  upon  the  ground  that  the  com- 
mittee were  the  legal  owners  of  the  property 
of  the  club,  the  only  question  submitted  being 
wnether  the  appellants,  as  trustees  of  the  club, 
were  liable. 

So,  evidence  that  three  persons  stopping  at  an 
Inn  retired  to  bed  shortly  before  11  o'clock,  and 
that  between  1:30  and  2:15  o'clock  the  following 
morning  they  were  discovered  in  the  sitting 
room  playing  cards  for  money,  the  noise  having 
been  hoard  outside  tlve  premises,  and  that  dur- 
ing all  this  time  the  hired  porter,  whose  duty 
it  was  to  sit  up  and  attend  to  customers,  was 
In  a  room  at  an  extreme  eud  of  the  house  where 
he  could  not  hear  what  was  going  on,  Is  suffi- 
cient to  convict  the  proprietor  of  suffering  gam- 
ing on  her  premises,  though  it  is  not  established 
that  she  had  actual  knowledge  of  what  was  go- 
ing on.  Redgate  v.  Hayues,  46  L.  J.  M.  C.  N. 
S.  65,  L.  R.  H  Q.  B.  Dlv.  89,  33  L.  T.  N.  S.  779. 
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To  warrant  a  conviction  of  an  innkeeper  for 
permitting  gaming  on  his  licensed  premises, 
however.  It  is  not  sufficient  to  show  merely 
that  such  gaming  took  place,  but  while  actual 
knowledge  is  not  necessary,  something  amount- 
ing to  constructive  knowledge  must  be  shown. 
Bosley  v.  Davis,  45  L.  J.  M.  C.  N.  S.  27,  L.  B.  1 
Q.  B.  Div.  84,  33  L.  T.  N.  S.  528,  24  Week.  Rep. 
140. 

And  a  licensed  person  is  not  criminally  re- 
sponsible for  suffering  gaming  on  the  licensed 
premises  under  the  licensing  act  of  1872,  |  17, 
where  it  took  place  to  the  knowledge  of  his 
servant  employed  thereon,  who  was  not  In 
charge  of  the  premises,  and  there  was  no 
evidence  to  show  any  connivance  or  wilful 
blindness  on  the  part  of  the  licensed  person. 
Somerset  v.  Hart,  L.  R.  12  Q.  B.  Div.  360,  53 
L.  J.  M.  C.  N.  S.  77,  48  J.  P.  327. 

And  knowledge  of  a  potman  in  an  Inn  that 
gaming  w.is  carried  on  therein  Is  not  such  con- 
structive knowledge  of  the  Innkeeper  as  would 
subject  htm  to  c«>nvictlon  for  suffering  gaming 
to  be  carried  on  on  his  premises  under  35  &  36 
Vict.  chap.  94,  S  17.  Somerset  v.  Hart,  53  L.  3, 
M.  C.  N.  S.  77,  L.  R.  12  Q.  B.  Div.  360,  48  J.  P. 
327. 

In  the  above  case  Mullins  v.  Collins,  L.  R.  0 
Q.  B.  292,  43  L.  J.  M.  C.  N.  S.  67,  29  L.  T. 
N.  8.  838.  22  Week.  Rep.  297,  infra.  III.  g,  was 
distinguished  upon  the  ground  that  in  that  case 
the  -plaintiff  called  no  witnesses,  but  relied  en- 
tirely upon  certain  points  of  law,  thus  opening 
the  door  to  the  Inference  that  he  had  no  affirm- 
ative case,  and  that  the  liquor  was  served  by  a 
woman,  as  to  whom  it  would  appear  that  thero 
was  some  doubt  whether  she  was  not  the  ap- 
pellant's wife  and  intrusted  by  him  with  the 
management  of  the  house,  the  court  saying  that 
it  seemed  to  it  that  this  consideration  really 
diminished  very  much  its  weight  as  authority 
on  the  point  in  question. 

So,  evidence  that  a  police  constable  who  was 
passing  along  the  street  by  an  inn,  discovered 
that  gaming  was  going  on  inside,  and  that  one 
of  the  gentlemen  playing  said  that  he  nevep 
saw  a  waiter  come  in  during  the  playing 
though  he  could  not  swear  that  a  waiter  did 
not  come,  aud  the  depositions  of  the  man- 
ageress that  she  did  not  supply  the  cards  and 
knew  nothing  of  the  game,  do  not  warrant  a 
conviction  of  the  manageress  for  suffering  gam- 
ing on  her  licensed  premises.  Bosley  v.  Davles, 
45  L.  J.  M.  C.  N.  S.  27,  L.  R.  1  Q.  B.  Div.  84,  83 
L.  T.  N.  S.  528,  24  Week.  Rep.  140. 
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WisooNsm  Supreme  Court. 


Sept., 


Brooks  Y,  8iate,  88  Ala.  122;  United  States 
Y.  Ten  Oases  ofSkawies,  2  Paine,  162;  23  Am. 
&  Eng.  Eoc.  Law,  p.  882;  Tewksbury  v.  Schul- 
«ndtfr^,41  Wis.  596. 

CasBoday*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  complaint  alleges,  in  effect,  that  on  and 
prior  to  October  80, 1895.  the  defendants  were 
conducting  a  public  eating  house  and  saloon 


in  Milwaukee;  that  on  that  day  the  plaintiff 
and  another  entered  said  eating  house  for  the 
purpose  of  being  served,  and  seated  themselves 
at  one  of  the  tables  provided  for  patrons,  and 
waited  some  forty  minutes  for  someone  U> 
take  their  order;  that,  on  inquiry,  they  were  in- 
formed by  the  defendants  that  their  order  was 
not  taken  because  the  plaintiff  was  a  colored 
man,  whereupon  they  left,  and  went  elsewhere 
for  supper;  that,  by  such  failure  and  refusal 


k.  MUcdlanemmoffenKS, 

That  the  acts  complained  of  were  done  by  a 
servant  of  a  railroad  company  without  its 
knowledge  or  consent  and  against  its  express 
orders  Is  no  defense  in  an  action  for  violation 
of  an  ordinance  restricting  the  rate  of  speed  of 
trains  crossing  city  streets.  Buffalo  v.  New 
York,  L.  E.  &  W.  K.  Co.  54  N.  Y.  S.  B.  150. 

And  the  proprietor  of  a  hotel  Is  liable  to  a 
penalty  provided  by  Ind.  Rev.  Stat.  1894,  §§ 
3291,  3293,  for  the  denial  of  the  full  and  equal 
acco^nmodatlons  of  an  Inn  on  account  of  race 
or  color,  by  the  clerk  of  his  hotel.  Fruchey  v. 
Eagleson,  15  Ind.  App.  88. 

See  also  principal  case,  Bbtan  v.  Aolbb. 

And  the  act  of  the  president  of  a  bank,  of 
permitting  a  firm  of  which  he  was  a  member 
to  overdraw  Its  account  at  the  bank  with  intent 
to  defraud  the  bank  of  the  money,  is  a  misap- 
plication of  the  moneys  of  the  bank  within  the 
meaning  of  XJ.  S.  Rev.  Stat.  §  5209,  for  which 
he  is  criminally  responsible.  United  States  v. 
Fish,  24  Fed.  Rep.  585. 

So,  where  change  bills  are  issued  by  a  clerk 
of  a  partnership  in  a  store,  and  they  are  after- 
wards received  and  paid  out  by  the  clerk  in  the 
firm's  business  with  the  knowledge  and  assent 
of  its  members,  such  subsequent  use  and  emis- 
sion are  au  offense  within  the  meaning  of  Ala. 
Rev.  Code,  §  3643,  by  all  who  concurred  or  par- 
ticipated in  it,  though  the  partners  may  not  have 
known  or  assented  to  the  original  act,  and  the 
several  partners  are  Jointly  and  severally  guilty 
though  they  did  not  Jointly  assent  to  it.  Har- 
nett V.  State,  64  Ala.  579. 

And  one  who  gives  old  county  bank  notes, 
.which  arc  valueless,  to  a  man  to  pass,  telling 
him  to  say,  if  asked  about  them,  that  he.  took 
them  from  a  man  he  did  not  know,  who  passes 
them,  is  guilty  of  obtaining  money  under  false 
pretenses.  Reg.  v.  Dowey,  11  Cox,  C.  C.  115, 
37  L.  J.  M.  C.  N.  S.  52,  17  L.  T.  N.  S.  481,  16 
Week.  Rep.  344. 

So,  a  guardian  of  the  poor  for  a  township, 
who  carries  on  business  as  a  cabinet  maker 
and  upholsterer  in  partnership  with  bis  son,  is 
liable  to  the  penalty  imposed  by  4  &  5  Wm.  IV., 
chap.  76,  S  77,  for  furnishing  or  supplying  for 
his  own  pro;flt,  or  on  his  own  account,  any  goods 
materials,  or  previsions  ordered  to  be  given  in 
parochial  relief  to  any  person  in  such  parish 
or  union,  where  the  relief  officer  purchased  at 
his  shop  from  his  6on  and  partner  an  iron  bed- 
stead which  was  by  the  direction  of  the  relief 
officer  delivered  at  the  house  of  an  outdoor  pau- 
per in  the  union,  though  the  accused  was  not 
present  when  it  was  ordered,  paid  for,  or  de- 
livered, and  the  price  was  paid  to  his  son,  aul 
the  bedstead  was  only  loaned  to  the  pauper  and 
remained  the  property  of  the  guardians. 
Daviea  v.  Harvey.  43  L.  J.  M.  C.  N.  S.  121,  L. 
R.  9  Q.  B.  433,  30  L.  T.  N.  S.  629,  22  Week.  Rep. 
733. 

'And  where  a  bankaman,  who  was  the  serv- 
ant of  a  charter  master  of  a  mine,  who  by  a 
special  rule  made  pursuant  to  23  &  24  Ylct. 
Chan.  151,  for  regulating  such  mine,  was  to  be 
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the  responsible  manager  of  the  pit,  and  the 
banksman  was  to  take  care  that  not  more  than 
eight  men  should  descend  into  the  pit  at  the 
same  time,  violated  such  rule  by  lowering  more 
than  eight  persons,  and  there  was  evidence 
that  the  charter  master  was  close  by  and  cog- 
nisant of  his  act,  he  may  be  convicted  of  aiding 
and  abetting  the  banksman  in  the  violation  of 
such  rule.  Howells  v.  Wynne,  32  L.  J.  M.  C.  N. 
S.  241,  15  C.  B.  N.  S.  3,  9  Jur.  N.  S.  1041,  11 
Week.  Rep.  807. 

So,  the  Missouri,  statute  awarding  a  penalty 
whenever  any  person  shall  die  from  an  injury 
occasioned  by  the  negligence  of  any  officer, 
agent,  servant,  or  emploj'ee  while  running  or 
managing  any  locomotive,  car,  or  train  of  cars, 
includes  Ihe  negligence  of  any  or  all  servants, 
and  is  not  limited  lo  that  of  a  superior  In  com- 
mand. Rlne  V.  Chicago  &  A.  R.  Co.  100  Mo. 
228. 

But  a  complaint  In  an  action  for  the  penalty 
Imposed  by  N.  J.  act  March  11,  1880,  %  13,  for 
the  prevention  of  cruelty  to  animals,  upon  any 
persons  who,  by  their  agents,  servants,  em- 
ployees, or  otherwise  shall  be  guilty  of  such 
cruelty,  must  allege  that  the  defendant'  did 
the  act  of  cruelty  complained  of,  or  that  he 
caused  or  procured  it  to  be  done.  It  Is  not  snf- 
flclent  to  allege  that  he  did  it  by  his  servant 
or  agent;  his  direct  agency  must  be  shown  by 
his  presence,  order,  or  direction.  State,  Boe- 
ber,  V.  Society  for  Prevention  of  Cruelty  to 
Animals,  47  N.  J.  L.  237. 

So,  a  die-sinker  who  is  employed,  for  a  pre- 
tended innocent  purpose,  to  make  a  dye  cal- 
culated to  make  shillings,  who,  suspecting  the 
purpose,  informs  the  commissioners  of  the  mint, 
and  makes  the  die  under  their  directions  for 
the  purpose  of  detection,  is  an  Innocent  agent, 
and  his  employer  may  be  properly  convicted 
therefor.  Reg.  v.  Bannen,  1  Car.'  ft  K.  295,  2 
Moody,  C.  C.  309. 

And  the  members  of  a  partnership  who  are 
mortgagees  are  liable  for  the  statutory  penalty 
for  failure  to  enter  satisfaction  of  a  mortgage 
upon  notice  or  request  addressed  to  one,  sach 
notice  being  notice  to  alL  Renfro  v.  Adams,  62 
Ala.  302. 

But  a  publisher  is  not  liable  to  the  statutory 
penalty  for  the  keeping,  publishing,  and  selling 
of  a  photograph  previously  copyrighted  by  an- 
other. Imposed  by  U.  S.  Rev.  Stat,  f  4965,  where 
the  act  was  done  by  its  agent  or  agents  in  pur- 
suance of  their  employment,  without  his  knowl- 
edge or  consent.  Schrelber  v.  Sharpless,  6 
Fed.  Rep.  175. 

.\nd  a  telegranh  company  is  not  liable  for  the 
penalty  prescribed  by  Iowa  Rev.  StaL  1W4,  If 
5511,  6512,  for  failure  to  transmit  a  telegram, 
where  the  agent  accepted  the  same  in  good 
faith,  believing  that  the  company  had  an  office 
In  the  town  to  which  It  was  directed,  and  trans- 
mitted it  In  the  regular  coutse  of  business,  and 
it  was  not  delivered  for  the  reason  that  then 
was  no  office  at  that  place.  Peterson  v.  West- 
ern U.  Teleg.  Co.  10  Ind.  App.  227. 

Nor  is  the  master,  captain,  manager,  or  own* 
er  of  a  steamboat  responsible,  under  the  act 
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to  take  the  plaintiff's  order,  the  defendants 
wrongfully  and  unjustly  denied  to  the  plain- 
tiff the  equal  enjoyment  and  privilege  of  their 
said  eating  house,  without  valid  reason  or  ex- 
cuse, and  by  an  unjust  and  illegal  discrimina- 
tion, based  wholly  on  color,  to  his  damage  in 
the  sum  of  $500.  The  answer  in  effect  admits 
that  the  defendants  conducted  such  saloon  and 
restaurant  at  the  time  mentioned;  that  they 
had  many  hundreds  of  patrons  and  many  em- 


ployees, and  could  not  give  personal  attention 
to  all  their  quests;  that  the  plaintiff,  a  colored 
man,  and  his  friend,  a  white  msn,  were  served 
with  breakfast  at  their  restaurant  on  the  morn- 
ing of  that  day;  that  about  supper  time  they 
returned,  and  after  remaining  in  the  restaurant 
a  short  time,  the  plaintiff  complained  to  the 
defendants  that  he  had  not  been  served;  that 
the  defendants  thereupon  requested  one  of  their 
waiters  to  serve  the  plaintiff,  but  that  he  re- 


of  CongrcBS  of  1846,  f  13,  and  the  postofflce  act  | 
of  1825,  for  the  penalty  imposed  for  falling  to 
deliver  letters,  where  the  failure  was  due  to  the 
conduct  of  a  clerk  In  their  employ,  and  they 
were  Ignorant  of  the  existence  of  the  letter, 
and  could  not,  by  the  use  of  reasonable  dili- 
gence, have  obtained  knowledge  of  it.  United 
States  V.  Beaty,  Hempst.  487. 

So,  the  penalty  prescribed  by  Tenn.  Code,  | 
4863,  imposed  upon  an  attorney  falling  to  pay 
over  money  collected  for  a  client  upon  return 
of  execution  nulla  hona,  and  that  he  shall  be 
stricken  from  the  roll  of  attorneys,  Is  not  ap- 
plicable to  the  case  of  a  partner  in  a  firm  of 
attorneys  who  did  not  participate  In  the  receipt 
or  wrongful  appropriation  of  the  money.  It  Is 
only  applicable  to  the  party  derelict  in  duty 
and  personally  guilty  of  the  wrong.  Porter  v. 
Vance,  14  Lea,  629. 

And  a  railroad  company  Is  not  liable  for  a  pen- 
alty Imposed  by  statute  for  failure  on  the  part 
of  its  employees  to  feed  animals  shipped  over 
Its  road,  where  the  failure  occurred  while  the 
road  was  in  the  hands  of  a  receiver.  Texas  & 
P.  R.  Co.  V.  Bamhart,  5  Tex.  Civ.  App.  601. 

Nor  fs  a  railroad  company  liable  for  the  pen- 
alty imposed  on  railroads  for  detention  of 
freight  after  tender  of  the  freight  charges  due, 
by  their  officers,  agents,  and  employees,  by  2 
Sayles,  Tex.  Civ.  Stat.  art.  258a,  §  3,  where  it 
occurred  while  the  road  ^*as  in  the  hands  of  a 
receiver.  Miasourl,  K.  &  T.  R.  Co.  v.  Stoner,  5 
Tex.  Civ.  App.  50. 

And  see  principal  case,  Hall  v.  Norfolk  ft  W. 
R.  Co.,  on  the  question  of  a  penalty  for  over 
charge  of  freight  or  passenger  rates. 

So,  to  enable  a  party  to  recover  double  dam- 
ages for  injuries  to  stock,  under  Clay's  Ala.  Dig. 
241,  S  3,  which  Is  highly  penal,  it  must  be  shown 
that  the  fence  of  the  defendant  was  insufficient, 
and  that  the  injury  to  the  stock  of  the  plaiutiff 
arose  out  of  some  act  of  the  defendant  done, 
or  commanded  or  directed  to  be  done,  by  him. 
The  mere  negligence  of  a  servant  acting  in  the 
ordinary  business  of  the  master,  although  the 
damage  to  the  stock  of  the  plaintiff  actually 
results  from  it.  will  not  authorize  a  recovery, 
though  an  action  on  the  case  at  common  law 
would  lie  therefor.  Suiith  v.  Causey,  22  Ala. 
568. 

III.  Vivlation  of  liquor  laws. 

a.  Conflict  of  authority. 
There  is  a  decided  conflict  in  the  cases  with 
reference  to  the  criminal  and  penal  liability  of 
a  partner,  principal,  or  master  for  violation  of 
the  liquor  laws  by  a  partner,  agent,  or  serv- 
ant, which  is  even  more  marked  than  that  with 
relation  to  other  violations  of  law  in  general. 
It  would  seem,  however,  that  perhaps  by  a  ma- 
jority of  the  caFes  the  role  is  adopted  that  the 
partner,  principal,  or  master  is  not  liable,  un- 
less the  act  was  done  with  his  authority  or  as- 
sent. But  under  statutes  prohibiting  the  act 
in  question  absolutely  and  expressly,  either  by 
one's  own  hand  or  that  of  another,  the  partner, 
principal,  or  master  is  held  liable.  And  there 
is  a  large  number  of  cases  holding  him  liable 
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if  the  act  was  one  within  the  apparent  scope 
of  authority,  though  expressly  forbidden,  and 
there  are  still  others  holding  the  prohibition 
to  be  absolute,  requiring  the  partner,  prin- 
cipal, or  master,  at  his  peril,  to  see  that  it  is 
not  violated,  without  reference  to  the  question 
of  his  knowledge,  authority,  or  assent, 
b.  Unlawful  mU  QencraXLy, 
1.  By  partner. 

One  partner  is  criminally  liable  for  the  unlaw- 
ful sale  of  spirituous  liquor  by  the  other,  where 
the  sale  was  made  in  pursuance  of  an  under- 
standing between  them,  and  for  their  joint 
benefit  and  account.  State  v.  Neal,  27  N.  H. 
131. 

And  that  one  was  often  in  a  store  conducted 
in  the  name  of  another,  and  that  he  bougnt, 
sold,  and  bartered  goods  there,  inspected  the 
books  and  made  cLargcs,  and  went  to  a  neigh- 
boring city  and  bought  goods  for  the  store,  and 
tb:it  he  had  formerly  been  a  partner  and  the  old 
sign  of  the  firm  still  remained  upon  the  build- 
ing, are  evidence  to  prove  that  he  was  a  partner 
for  the  purpose  of  a  prosecution  for  the  illegal 
sale  of  ii)tosiratiiig  liquor  therein.  State  v. 
Wiggin,  20  N.  H.  449. 

So,  i<ne  who  by  the  use  of  his  capital  or  credit 
aids  in  procuring  or  furnishing  whisky  to  an- 
other for  the  purpose  of  being  unlawfully  sold 
by  the  latter,  which  is  so  sold  and  he  receives 
a  given  per  cent  on  the  cost  of  all  the  whisky 
so  fur?ilshed  nnd  sold,  is  guilty,  with  the  seller, 
of  selling  liquor -unlawfully,  whether  under  the 
terms  of  the  ngrecnient  between  them  a  tech- 
nical partnership  existed  or  not.  Phillips  v. 
State,  96  Ga.  478. 

And  a  partner  in  a  grocery  store,  who  Is  in- 
terested as  such  in  the  liquor  charged  to  have 
been  illegally  sold,  is  criminally  responsible  for 
the  act  of  his  copartner  done  in  the  course  of 
the  partnership  business,  in  selling  it,  under 
Miss.  Rev.  Code,  art.  9,  §  199,  subjecting  to  in- 
dictment .anyone  selling  intoxicating  liquors 
without  a  license,  and  anyone  interested  in  the 
liquors  so  sold.    Whitton  v.  State,  37  Miss.  879. 

But  the  law  docs  not  imply  from  the  fact  that 
persons  were  mercantUe  partners,  an  agr^ 
ment  by  them  as  part  of  their  partnership  un- 
dertaking to  violate  the  penal  laws  by  a  sale 
of  whisky  in  contravention  of  the  statute;  and 
therefore  the  guilt  of  either  of  them  depends, 
either  upon  a  sale  by  him,  or  the  assent  of  his 
miud  in  some  form  to  a  sale  by  the  other. 
Acree  v.  Com.  13  Bush,  353. 

So,  where  two  persons  are  jointly  indicted  as 
common  sellers  of  luto .bleating  liquor,  and 
single  sales  are  relied  on  for  their  conviction, 
either  may  be  convicted  under  the  same  indict- 
ment for  any  sale  made  by  him,  without  refer- 
ence to  any  joint  participation  or  privity  be- 
tween them.    Com.  v.  Cook,  12  Allen,  542. 

And  where  two  persons  are  charged  in  the 
same  Indlctmeut  with  retailing  intoxicating 
liquora  contrary  to  law,  and  it  appears  that 
the  liquors  were  sold  by  one  of  them  alone,  he 
may  be  convicted,  and  the  other  acquitted. 
State  V.  Simmons,  66  N.  C.  622. 
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fused  to  do  so,  although  demanded  of  him  hy 
the  defendants;  that  thereupon  the  plaintiff 
left  the  restaurant;  that,  as  soon  as  they  could 
secure  other  help,  they  discharged  said  waiter; 
that  the  defendants  had  not  been  prosecuted 
for  a  misdemeanor,  under  chapter  22S,  Laws 
1895;  that  they  denied  that  they  aided,  incited, 
or  countenanced  said  waiter  in  such  refusal,  or 
that  they  or  either  of  them  refused  the  plain- 
tiff service  in  their  restaurant.    At  the  close  of 


the  trial,  the  Jury  returned  a  verdict  in  favor 
of  the  defendants,  and,  from  the  judgment  en- 
tered thereon,  the  plaintiff  brings  this  appeal. 
It  is  undisputed  that  the  saloon  and  restau- 
rant mentioned  was  a  public  eating  house:  that 
the  waiters  of  the  defendants  therein  were  all 
white;  that  the  plaintiff  was  black  colored; 
and  that  the  refusal  to  wait  upon  him  was 
solely  by  reason  of  his  color.  The  statute  of 
this  state  provides,  in  effect:    '*That  all  per- 


An  information  cliar^og  two  persons  witb 
unlawfully  seUIn;;  intoxicating  liquors  is  equiv- 
alent to  a  charge  that  each  is  guilty  of  so  sell- 
ing, and  where  one  is  tried  separately  he  may 
be  convicted,  though  tbe  testimony  fails  to 
show  that  the  other  had  any  connection  with  it. 
State  V.  Sterns,  28  Knn.  154. 

And  a  sale  of  intoxicating  liquor  made  by  one 
person  alone  Is  admissible  In  evidence  under  a 
complaint  against  him  and  two  others  for  ille- 
gally selling  intoxicating  liquors,  where  he  is 
tried  alone.    State  v.  Wadsworth,  30  Conn.  65. 

But  two  porsons  indicted  for  Jointly  selling 
without  a  license  cannot  be  both  convicted 
upon  proof  that  each  one  committed  an 
act  similar  to  the  one  charged.  Stephens  v. 
State,  14  Ohio,  380. 

In  Tracy  v.  Perry,  5  N.  H.  504,  however,  It 
was  held  that  two  persons  who  Join  in  the  il- 
legal sale  of  a  glass  of  wine  without  being  duly 
licensed  Incur  the  penalty  Jointly,  and  are  not 
severally  liable  to  several  penalties. 

2.  B}/  agent  or  servant. 

The  case  of  a  sale  of  liquors  prohibited  by 
law  at  the  shop  or  establishment  of  a  princi- 
pal, by  an  agent  or  servant  usually  employed  In 
conducting  his  business,  is  one  of  that  class 
in  which  the  master  may  properly  be  charged 
criminally  for  the  acts  of  his  servants.  Com. 
V.  Nichols.  10  M.-t.  250.  48  Am.  Dec.  432;  Han- 
son V.  State,  43  Tnd.  STiO. 

A  liquor  dealer  is  liable  for  sales  made  by  an 
agent  in  his  prr^sence  and  with  his  knowledge 
and  consent,  the  same  as  if  he  made  the  sales 
himself.    Hofner  v.  State,  94  Ind.  84. 

Where  a  person  procures  spirituous  liquors 
for  the  purpose  of  retailing  them,  and  hires  an- 
other to  attend  to  the  bar  as  his  servant,  and 
he  does  the  retailing,  the  employer  is  guilty  The 
same  as  the  employee.  State  v.  Caswell,  2 
Humph.  399. 

And  where  a  particular  sale  of  liquor  is  made 
by  a  clerk  or  servant  with  the  assent  of  the 
master,  express  or  implied,  he  Is  criminally  re- 
sponsible therefor,  and  it  would  be  wholly  im- 
material what  general  instructions  he  might 
have  provlousb  given.  State  v.  Mueller,  38 
Minn.  497. 

And  a  general  authority  by  an  employer  to 
his  clerk  to  sell  liquor  unlawfully  renders  the 
employer  criminally  liable  for  any  single  sale 
made  by  the  clerk  In  pursuance  of  such  author- 
ity.   Klnnebrew  v.  State,  80  Ga.  232. 

So,  where  a  servant  sells  spirits  belonging  to 
his  employers  contrary  to  law  with  their  as- 
sent, both  they  and  the  servant  may  be  held 
criminally  liable  therefor.  State  v.  Wiggin,  20 
N.  H.  449. 

And  a  master  who  knowingly  permits  his 
slave,  while  under  his  control,  to  retail  liquor 
in  a  house  belonging  to  the  master,  is  himself 
guilty  of  the  otTense  of  keeping  a  tlppllng- 
house,  and  liable  to  the  penalty  imposed  there- 
for.   Com.  V.  Major,  0  Dana.  293. 

A  man  may  keep  a  tippllng-house  by  his 
agent,  and  one  who  does  so,  whether  by  a  hir^d 
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person  or  his  wife  or  servant.  Incurs  the  pen- 
alty.   Com.  V.  M.ajor,  6  Dana,  293. 

And  a  person  may  be  convicted  on  an  indict- 
ment for  the  unlawful  sale  of  spirituous  llqoors 
made  by  a  servant  or  agent  employed  in  his 
business.    Com.  v.  Park,  1  Gray,  553. 

In  ci^il  actions,  and  in  prosecutions  for  mis- 
demeanors, a  declaration  or  indictment  alleg- 
ing that  the  accused  did  an  act,  as  selling  in- 
toxicating liquor,  Is  sustained  by  proof  that  h*; 
caused  it  to  be  done  by  another.  Com.  v.  I'ark. 
1  Gray,  553. 

And  a  count  in  an  information  charging  a  per- 
son with  selling  Intoxicating  liquors  to  be  drunk 
at  the  place  where  sold,  in  violation  of  the 
liquor  law,  is  sustained  by  proof  that  the  liq- 
uor was  sold  by  another  as  his  agent,  and  it 
need  not  be  averred  in  the  information  that  it 
was  sold  by  an  agent:  though  greater  particu- 
larity might  have  becru  required  In  case  of  an 
Innittment.    Parker  v.  State,  4  Ohio  St.  563. 

So,  where  a  customer  comes  Into  a  place 
kept  for  the  sale  of  liquor,  and  helps  himself 
to  a  drink,  and  places  the  price  within  reach 
of  a  clerk  or  agent  of  the  employer,  who  re- 
ceives it  and  puts  it  with  the  money  of  tbe 
proprietor,  there  la  a  sale  by  the  owners  if 
they  assent,  for  which  they  are  criminally  re- 
sponsible.   State  V.  Wiggin,  20  N.  H.  449. 

And  where  two  bartenders  in  the  employ  of 
the  proprietor  or  owner  of  a  business  contain- 
ing a  cljrar  store  In  front  and  a  "Joint"  In  the 
back  part,  made  sales  of  intoxicating  liquors 
In  violation  of  law,  and  the  evidencre  estab- 
lishes that  they  were  made  with  the  knowledge 
or  assent  of  the  owner  or  proprietor,  or  by  his 
direction  and  authority,  such  owner  or  proprie- 
tor Is  liable  on  account  thereof,  the  same  as  if 
made  by  him  in  person.  State  v.  Falk,  51  Kan. 
298. 

Nor  is  the  proprietor  of  a  driig  store,  who  is 
not  himself  a  druggist,  relieved  from  liability 
for  the  sale  of  Intoxicating  liquor  by  persons  in 
his  employ  running  his  drug  store,  by  the  fact 
that  he  was  by  law  compelled  to  employ  legal 
pharmacists  who  were  accredited  and  accepted 
by  the  <'oramon wealth.  Com.  v.  Johnston,  5 
Pa.  Super.  Ct.  585. 

And  an  instruction  In  a  prosecution  for  the 
Illegal  sale  of  Intoxicating  liquors,  that  if  the 
agent  of  the  accused,  in  his  presence  and  with 
his  knowledge  and  consent,  sold  intoxicaling 
liquor,  the  accused  would  be  liable  the  same  a* 
if  he  made  the  sale  himself,  is  not  erroneous, 
though  the  eviiJence  tends  strongly  to  prove 
that  the  purchase  was  made  of  him,  where 
there  was  some  evidence  tending  to  show  that 
It  was  made  of  a  bar  tender  in  his  presence. 
Hofuer  v.  State,  1*4  Ind.  84. 

So,  the  managing  agent  of  a  nonresident  pro- 
prietor of  a  store,  who  has  general  direction 
and  supervision  of  the  clerks  therein  the  same 
as  his  employer  would  have  if  present,  is  lia- 
ble to  the  penalty  imposed  by  law  for  the  saic- 
of  intoxicating  liquors,  though  such  sole  waa 
in  fact  made  by  the  clerks.  State  v.  Dow,  21 
Vt.  484. 
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80D8  within  this  state  shall  be  entitled  to  the 
full  and  equal  enjoyment  of  the  accommoda- 
tions, advantages,  facilities  and  privileges  of 
inns,  restaurants,  saloons,  .  .  .  eating 
houses,  .  .  .  and  all  other  places  of  pub- 
lic accommodation  or  amusement,  subject  only 
to  the  conditions  and  limitations  established  by 
law  and  applicable  alike  to  all  persons  of  every 
race  and  color."  Laws  1895,  chap.  228.  g  1. 
*  'That  any  person  who  shall  violate  the  fore- 


going section  or  any  part  thereof,  by  denying 
to  anv  person,  except  for  reasons  by  law  ap- 
plicable alike  to  all  persons,  the  full  enjoy- 
ment of  any  of  the  accommodations,  advant- 
ages, facilities,  or  privileges  enumerated  in  said 
section,  or  by  aiding  or  inciting  such  denial, 
.  .  .  shall  for  evprv  such  offense  be  liable 
to  the  person  aggrieved  thereby  in  a  sum  not 
less  than  $5  as  damages,  with  costs  to  be  re- 
covered in  any  court  of  competent  jurisdiction 


Cnder  what  appears  to  be  the  pre\alUL'g  rule, 
however,  an  employer  is  not  criminally  liable 
for  a  sale  of  liquor  in  violation  of  the  laws 
against  tippling,  made  by  his  employee  without 
his  knowledge  of  the  fact.  Neideiser  v.  State, 
6  Baxt.  499. 

A  party  can  only  be  held  liable  criminally 
for  a  sale  of  liquor  by  his  servant,  when  made 
with  his  authority  or  with  his  knowledge  or 
assent.  If  made  without  his  knowledge,  and 
really  in  opposition  to  his  will,  and  in  no  way 
participated  in,  approved,  or  countenanced  by 
him,  he  is  not  liable.  State  v.  Mueller,  38 
'Minn.  497;  Lathrope  v.  State,  51  lud.  192;  Com. 
V.  Xichola,  10  Met.  259.  43  Am.  Dec.  432;  Com. 
V.  Dunbar.  9  Ciray,  2<a8. 

And  evidence  in  a  prosecution  for  the  illegal 
sale  of  intoxicating  liquor,  that  the  sale  was 
miulf  by  a  young  man  behind  the  counter  of  the 
.defendant's  saloon,  is  not  sufBcient  to  establish 
the  proprietor's  guilt,  in  tiie  absence  of  evi- 
deace  to  show  his  presence,  or  approval  of  the 
Kale,  or  guilty  knowledge  of  the  offense.  Wreidt 
V.  State,  48  !nd.  579;  Anderson  v.  State,  39  Ind. 
bo'i. 

And  the  rule  is  the  same  when  the  sales 
were  n^ade  in  his  absence,  and  against  his  ex- 
press orders.  Wadsworth  v.  State,  35  Tex. 
<^rira.  Rep.  584;  Com.  v.  Johnston,  2  Pa.  Super. 
Ct.  317. 

One  who  keeps  liquors  with  the  intent  that 
they  shall  be  sold  for  lawful  purposes  only,  and 
who  himself  makes  only  lawful  sates,  is  not 
criminally  liable  for  keeping  a  place  for  the  un- 
lawful saie  of  intoxicating  liquors,  under  Iowa 
Code,  S  1543,  on  account  of  unlawful  sales 
thereof  made  by  his  clerk,  as  the  unlawful  in- 
tent is  an  essentii'.i  ingi*edlent  of  the  crime. 
State  V.  Hayes,  67  Iowa,  27. 

And  a  duly  registered  pharmacist  having  a 
merchant's  license,  but  no  license  as  a  drum- 
shop  keeper,  who  kept  a  diug  store,  is  not  crira- 
inaily  liable  for  a  bale  of  intoxicating  liquor  to 
a  person,  made  in  bis  store,  in  the  absence'of 
evidence  that  sach  person  was  in  charge  of  the 
.store,  or  that  he  was  in  the  general,  or  even 
temporary,  -  employment  of  the  accused,  where 
the  evidence  was  consistent  with  the  conclu- 
sion that  he  may  have  done  the  act  as  an  un- 
authorized or  oiflcious  person.  State  v.  Quinn, 
40  Mo.  App.  573. 

And  refusal  to  instruct,  in  a  prosecution 
against  two  persons  for  unlawfully  selling  in- 
toxicating liquors,  that  a  permit  to  one  would 
.be  a  protection  to  the  other  if  he  were  acting 
.  as  agent  or  employee,  is  not  error  where,  on  the 
separate  trial  of  the  latter,  he  is  shown  to  have 
si>ld  liquor  at  the  time  and  place  named,  but 
there  is  nothing  to  show  that  he  was  acting  as 
such  agent  or  employee.  State  v.  Sterns,  28 
Kan.  154. 

In  State  v.  Sterns,  28  Kan.  154,  Stephens  v. 
State,  14  Ohio,  386,  supra.  III.  b,  1,  was  criti- 
cised, the  court  saying  that  it  did  not  commend 
Itself  to  Its  Judgment. 

But  a  principal  is  criminally  liable  fcr  a  sale 
of  intoxicating  liquor  by  an  agent  under  a  stat- 
ute forbidding  a  persoii  from  selling  by  himself, 
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clerk,  acrvaat,  or  agent,  the  proprietor  being 
liab'c  there'inder  by  whomsoever  liquor  was 
sold.  State  v.  Stewart,  31  Me.  615;  Noecker 
V.  People,  91  III.  494  ;  State  v.  McConnell,  90 
Iowa,  197;  Jllley  v.  State,  43  Miss.  397. 

Though  the  sale  was  made  without  his  knowl- 
edge and  against  his  express  orders.  Riley  v. 
State.  43  Miss.  397. 

And  no  matter  what  might  have  been  his  in- 
structions to  them;  and  evidence  as  to  what  in- 
structions te  gave  his  clerks  in  relation  to  such 
sales  is  not  admissible  in  a  prosecution  there- 
for.    Noecker  v.  People,  91  111.  494. 

And  under  III.  Rev.  Stat.  1874,  chap.  43,  | 
14,  the  ownor  (>f  lionor  is  liable  for  illegal  sales 
thereof  made  by  his  clerk,  though  made  with- 
out his  knowledge  or  authority,  as  that  statute 
expressly  declares  that  it  shall  not  be  neces- 
sary to  show  knowledge  of  the  principal  to  con- 
vict for  an  act  of  the  agent  or  servant.  Mulli- 
nlx  V.  Peoule,  70  111.  211. 

So,  the  rute  has  been  laid  do^n  that  the  un- 
lawful selling  of  intoxicating  liquor  by  a  serv- 
ant is  a  selling  by  the  master.  United  States 
V.  Voss,  1  Cranch,  C.  C.  101;  United  States  v. 
Birch,  1  Cranch,  C.  C.  571. 

And  that  an  employer  is  criminally  liable  for 
sales  of  intoxicating  liquors  made  by  his  clerk, 
agent,  or  employee  in  the  ordinary  line  of  his 
duty  as  such,  the  same  as  if  made  by  him  In 
person.  State  v.  Skinner,  34  Kan.  256 ;  Thomp- 
son V.  State.  5  Humph.  138. 

Within  this  rule,  it  is  not  necessary  to  prove 
that  a  sale  of  liquor  made  by  a  slave  in  his  mas- 
ter's place  of  business  was  done  by  the  actual 
command  of  the  master,  or  whether  he  took 
the  profits,  to  render  him  criminally  liable 
therefor.    Com.  v.  Major,  6  Dana,  293. 

And  a  druggist  is  liable  criminally  for  unau- 
thorized sales  of  liquor  by  his  clerk,  if  such 
sales  were  made  by  the  clerk  within  the  scope 
of  the  authority  delegated  to  him  by  the  drug- 
gist, or  the  authority  which  may  fairly  be  pre- 
sumed from  the  instructions  of  the  druggist  or 
the  course  of  dealing  by  him  with  reference  to 
such  matters.  United  States  v.  White,  42  Fed. 
Rep.  138. 

Thus,  one  who  keeps  liquors  and  employs 
clerks  to  deal  them  out  in  common  with  other 
commodities  is  as  liable  for  such  sales  as  he 
would  be  if  they  were  made  In  person.  To  sub- 
ject him  to  the  penalty  imposed  by  statute  for 
the  sale  of  intoxicating  liquors  it  is  not  neces- 
sary that  the  sales  should  have  been  made  in 
person,  or  in  his  presence,  or  by  his  express 
command.    State  v.  Dow,  21  Vt.  484. 

Where  an  agent  is  set  to  do  the  very  thing 
which,  and  which  only,  the  principal's  business 
contemplates,  namely,  the  dispensing  of  liquors 
to  purchasers,  the  principal  is  chargeable  with 
the  agent's  violation  of  the  legal  restrictions 
on  that  business.     Carroll  v.  State,  63  Md.  551. 

And  whether  an  unlawful  sale  of  Intoxicating 
liquor  was  made  by  the  defendant  in  person, 
or  by  a  clerk,  servant,  or  agent,  need  not  be 
alleged  or  proved  on  a  prosecution  therefor. 
State  V.  Brown,  31  Me.  520. 

So,  though  a  person  whose  agent  sells  Uqnor 
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in  the  county  where  said  offense  was  com- 
mitted. .  .  ."  Id.  §f  2.  The  trial  court 
refused  to  direct  a  verdict  for  the  plaintiff,  and 
also  refused  to  instruct  the  jury  that  the  plain- 
tiff was  entitled  to  a  verdict  for  at  least  the 
minimum  sum  mentioned  in  the  law,  and 
charged  the  jury,  among  other  things,  to  the 
effect  that  it  was  undisputed  that  one  of  the 
waiters  refused  to  serve  the  plaintiff;  that  such 
action  of  the  waiter  was  inexcusable  under  the 
circumstances,  and  in  violation  of  the  law, 
and,  if  the  evidence  satisfied  them  that  such 
act  of  the  waiter  was  ratified  by  the  defend- 


ants, then  the  defendants  would  be  liable  to 
the  plaintiff  for  damages.  And  the  trial  court 
further  charged  the  jury  that  "if  you  find, 
however,  that  the  defendants  did  not  ratify 
such  action  ^of  their  servant,  and  that  the  de- 
fendants did  what  they  could  reasonably  be 
expected  to  do  under  the  circumstances  to  en- 
force their  orders  to  such  servant,  or,  by  not 
so  doin^,  did  not  intend  to,  and  did  not,  aid 
their  waiter  in  carrying  out  his  said  purpose. 
then  your  verdict  will  be  for  the  defendants. '* 
These  portions  of  the  charge,  as  well  as  others, 
are  based  upon  the  theory  that  the  defendants 


to  one  intending  to  sell  it  in  violation  of  law, 
with  knowledge  of  sucli  Intent,  liad  no  actual 
personal  intent  to  enable  the  purchaser  to  vio- 
late the  law,  yet  the  law  will  conclusively  pre- 
sume that  the  agent  had  communicated  his 
knowledge  to  the  principal,  and  will  hold  them 
liable  for  the  consequences.  Fishel  v.  Bennett, 
56  Conn.  40. 

Where  a  statute  prohibits  the  sale  of  spiritu- 
ous and  intoxicating  liquors  by  sample,  by  so- 
liciting or  procuring  orders  therefor  in  any  town 
where  such  liquors  may  not  lawfully  be  sold, 
and  provides  that  no  action  shall  be  maintained 
for  the  price  of  liquors  sold  with  intent  to  en- 
able any  person  to  violate  a  law  of  the  state 
relating  to  a  sale  of  intoxicating  liquors,  one 
who  sends  an  agent  into  the  state  with  author- 
ity to  take  orders  for  liquors,  and  to  ascer- 
tain in  what  towns  the  same  may  or  may  not 
be  lawfully  sold,  who  takes  an  order  for  a  bill 
of  liquors,  knowing  that  the  person  giving  it 
intends  tc  sell  the  same  in  violation  of  the  law, 
is  chargeable  with  the  knowledge  of  his  agent, 
and  the  transaction  is  a  sale  with  intent  to  en- 
able the  purchaser  to  'violate  the  law,  rendering 
the  vendor  crininally  liable.  Fishel  v.  Ben- 
nett, 56  Conn.  40. 

And  the  fact  that  the  agent  had  no  authority 
to  make  the  sale  does  not  affect  the  criminal 
liability  of  the  princii*al.  Fishel  v.  Bennett,  56 
Conn.  40 

0.  Selling  without  llcettse. 

1.  ByjHirtners. 

A  license  to  retoil  spirituous  liquors  by  small 
measure  under  the  North  Carolina  statute, 
name  of  the  firm,  or  in  the  name  of  each  part- 
ners, will,  during  the  year,  protect  one  of  the 
partners  against  the  penalty  for  retailing  spir- 
ituous liquors,  although  the  other  partner  may 
have  retired  from  the  firm.  State  v.  Gerhnrdt, 
48  N.  C.  (3  Jones.  L.)  178. 

But  a  permit  to  sell  intoxicating  liquors,  pre- 
liminary CO  which  it  is  required  that  the  appli- 
cant shall  publish  notice  of  his  intention  to  ap- 
ply therefor  and  to  prove  citizenship,  and  that 
he  has  not  violated  the  liquor  law,  is  a  special 
trust  to  the  permit  holder,  and  a  person  selling 
liquor  is  not  protected  by  a  permit  granted  to 
his  partner.  A  permit  for  the  sale  of  intoxicat- 
ing liquors  to  a  partnership  should  run  In  the 
name  of  the  firm,  or  in  the  name  of  each  part 
ner.    State  v.  McConneil,  »0  Iowa,  197. 

And  under  Miss.  Rev.  Code,  199,  art.  9,  which 
subjects  to  indictment  any  person  selling  intox- 
icating liquor  without  a  license  in  less  quanti- 
ties than  one  gallon,  and  any  person  having 
any  interest  in  the  liquors  thus  sold,  partners 
Jointly  indicted  for  such  sales  may  be  convicted 
and  punished,  though  one  of  them  was  wholly 
ignornnt  of  tbe  illegal  act,  as  each  is  responsi- 
ble for  the  Illegal  acts  of  the  other,  whether 
he  parttcipateil  in  them  or  not.  Gathlngs  v. 
State,  44  Miss.  343. 
41  L.  R.  A. 


Two  or  more  persons  may  be  Jointly  charged 
in  the  same  iudlctment  with  the  offense  of  sell- 
ing spirituous  liquors  without  a  license.  Com. 
V.  Sloan,  4  Cash.  52. 

And  a  Joint  fine  may  be  assessed  against  two 
persons  Jointly  indicted  for  carrying  on  the  busi- 
ness of  retailing  spirituous  liquors  without  a 
license,  if  they  acted  as  a  firm  In  carrying  on 
the  business,  and  a  separate  fine  against  each 
may  be  Imposed  where  they  acted  indlvldnally. 
Lemons  v.  State,  60  Ala.  130. 

And  proprietors  of  a  store  doing  busineaa  to- 
gether, and  present  in  the  store  daily.  In  whlcb 
sales  of  intoxicating  liquor  were  made  without 
a  license  by  small  measure  by  a  clerk,  some  of 
ivhich  occurred  in  their  presence,  are  Jointly 
liable  for  the  penalties  incurred.  Hall  v.  Mo* 
Kechnie,  ^  Barb.  244. 

But  while  two  pf^rsons  may  be  Jointly  gailty» 
and  Jointly  convicted,  of  the  offense  of  retail- 
ing spirituous  liquors  without  a  license  when 
Jointly  engaged  in  the  business,  the  Judgment 
must  be  several  against  each  for  the  whole,  aa 
each  must  for  himself  and  alone  bear  the  pen- 
alty. People  V.  Walbaum,  1  Dak.  306.  And  see 
Stephens  v.  State.  14  Ohio,  286,  supra.  III.  b.  1. 

And  a  sale  of  liquor  by  one  of  two  persons 
engaged  as  partners  in  keeping  a  recess  and 
selling  liquor  without  a  license  is  the  act  of 
both,  and  may  be  given  in  evidence  in  an  ac- 
tion against  the  other  alone  for  the  penalty  im- 
posed for  such  act.  Smith  v.  Adrian,  1  Miclu 
405. 

But  while  a  single  action  for  a  penalty  may 
be  sustained  against  several  who  Join  in  selling 
liquors  without  a  license,  if  several  co»jcur  In 
the  commission  iif  the  act  for  which  a  penalty 
is  given,  only  one  penalty  can  be  recoveped* 
either  in  one  or  In  several  actions.  IngersoU 
V.  Skinner,  1  Denio,  540. 

But  error  in  charging  that  each  defendant,  Ia 
a  prosecution  against  two  persons  Jointly  in- 
dicted as  common  sellers  of  intoxicating  Ii<}- 
uors,  might  be  convicted  under  the  same  Indict- 
ment for  any  sale  made  by  him  without  refer- 
ence to  any  Joint  participation  or  privity,  when 
the  charge  should  have  been  with  reference  to 
either  defendant,  is  not  prejudicial  as  against 
one  of  two  defendants,  who  was  convicted  upon 
evidence  competent  for  that  purpose.  Com.  v. 
Cook,  12  Allen.  512. 

Where  a  partner  of  a  wholesale  and  retail  li- 
censed liquor  dealer  In  one  county  visited  an^ 
other  county,  however,  and  there  solicited  or- 
ders, which  orders  were  taken  and  filled  by  the 
firm,  shipping  the  liquor  In  Jugs  which  were  de- 
livered to  an  express  agent  In  the  former  county 
for  transportation  to  the  purchasers  In  the  lat- 
ter county,  and  they  received  it  in  the  latter 
county  and  paid  express  charges,  subsequent 
to  which  the  partner  collected  the  price  In  the 
latter  county,  he  cannot  be  indicted  therein  for 
selling  spirituous  liquors  without  license,  a» 
such  sales  were  made  in  the  former  county, 
and  were   complete   when   the  Jugs   of   liquor 
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were  not  liable  in  damages  for  such  wrongful 
and  unlawful  acts  of  their  servants,  unless 
they  either  ratified  the  same,  or  aided  or  in- 
cited or  encouraged  their  servants  in  such  non- 
performance of  duty.  Such  theory  was  in  di- 
rect conflict  with  a  well-settled  rule  of  law 
constantly  being  applied  by  this  and  other 
courts,  to  the  effect  that  "a  master  is  liable  for 
a  wrong  done  by  his  servant,  whether  through 
negligence  or  the  malice  of  the  latter,  in  the 
course  of  an  employment  in  which  the  servant 
is  engaged  to  perform  a  duty  which  the  mas- 
ter owes  to  the  person  injured."    Craker  v. 


Ohieaffo  d  N,  W.  R.  Co,  86  Wis.  657,  17  Am. 
Rep.  504:  Bclss  v.  Chicago  <Sk  N,  W.  R.  Co,  3^ 
Wis.  636,  42  Wis.  654,  24  Am.  Rep.  437; 
Schaefer  v.  Osterbrink,  67  Wis.  495,  58  Am. 
Rep.  875;  Rogahn  v.  Moore  Mfg,  4t  Foundrt/ 
Co.  79  Wis.  573;  Reinkev,  Bentley,  90  Wis.  457. 
In  such  a  case,  where  the  wrongful  act  of  the 
servant,  though  wilful,  is  strictly  within  the 
scope  of  his  employment,  it  is  unnecessary  that 
the  master  should  at  the  time  sanction  or 
know  or  subsequently  ratify  the  unlawful  act, 
in  order  to  be  held  liable  for  mere  compensa- 
tory damages.  Ihid.  See  also  Spaulding  v.  Chi- 


were  delivered  to  the  express  agent  for  trans- 
portation.   State  r.  HugheB,  22  W.  Va.  743. 

But  a  transaction  by  ^hich  a  liquor  dealer 
in  New  York,  In  response  to  an  order  from  a 
customer  in  Vermont,  sends  liquor  by  express 
with  instructions  to  the  express  company  to 
deliver  it  to  the  person  to  whom  it  was  ad- 
dressed only  on  being  paid  for  it,  makes  the 
express  company  agent  of  the  seller,  and  passes 
title  only  upon  the  delivery,  so  as  to  render  it 
a  sale  In  Vermont,  and  subject  to  the  Vermont 
prohibitory  liquor  laws.  State  v.  O'Neil,  58  Vt. 
140,  6tf  Am.  Rep.  556. 


2.  By  ageiii  or  servant. 

The  master,  as  well  as  the  servant,  may  be 
Indicted  for  a  sale  of  intoxicating  liquors  by 
the  servant  in  the  grocery  of  the  master,  where 
the  master  had  no  license  to  make  such  sale. 
Schmidt  v.  State,  14  Mo.  137. 

And  retailing  intoxicating  liquors  in  a  man's 
kitchen  by  his  servant  and  in  his  presence  with 
his  consent  and  approbation  may  be  deemed  his 
own  act,  as  well  as  the  act  of  the  servant, 
within  the  meaning  of  a  law  prohibiting  the 
sale  of  intoxicating  liquor  without  a  license. 
Forrester  v.  State.  63  Ga.  349. 

So,  a  husband  whose  wife  in  his  presence  re- 
tails spirituous  liquors  without  a  license,  who 
receives  the  monej'  therefor,  is  cri/ninnlly  lia- 
ble for  such  act.  Gneing  v.  State,  1  McCord,  L. 
573. 

And  a  husband  who  directed  his  wife,  who 
aids  behind  the  counter  in  a  grocery  store, 
neither  of  them  having  a  llcenae,  to  give  liquor 
to  certain  men  who  came  in,  which  she  did,  and 
accepted  payment  therefor,  is  criminally  lia- 
ble therefor,  though  she  was  the  exclusive 
owner  of  the  store,  and  he  was  in  no  wise  con- 
nected with  it,  and  ha*!  an  Independent  employ- 
ment. Mulvey  v.  State,  4H  Alu.  316.  94  Am. 
Dec.  6S4. 

And  a  husband  Is  liable  for  the  sale  of  spiritu- 
ous liqaors  without  a  license  in  a  store  owned 
by  his  wife,  by  a  clerk  in  the  store,  if  he  was 
present  at  the  time,  controlling  and  managing 
it.    Faircloth  v.  State,  73  Ga.  426. 

Under  the  goucrnl  rule;  however,  a  husband 
Is  not  criminally  liable  for  selling  spirituous 
liquors  without  a  license,  where  the  saie  was 
made  by  his  wife  during  his  absence  without 
authority  from  him.  Peunybuker  v.  State,  2 
Blackf.  484;  State  v.  Baker,  71  Mo.  475. 

To  authorize  the  conviction  of  a  husband  lor 
the  illegal  act  of  his  wife  in  selling  spirituous 
liquors  in  his  store  in  his  absence  without  a 
license,  the  Jury  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  her  il- 
legal act  was  done  by  his  authority;  that  it  was 
done  by  her  as  his  clerk  or  agent  without  his 
knciwiedge  Is  not  enough.  •  Selbert  v.  State,  40 
Ala.  60. 

And  an  instruction  in  a  prosecution  for  selling 
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liquor  without  a  license,  authorizing  the  con- 
viction of  the  accused  upon  a  sale  made  by  an* 
other  regardless  of  any  legal  relationship  be- 
tween them  which  would  make  one  responsi- 
ble for  the  acts  of  the  other.  Is  erroneous. 
State  V.  Kolb,  39  Mo.  App.  45. 

To  warrant  a  conviction  on  an  indictment  for 
retailing  spliituous  liguors  without  a  license, 
the  proof  must  show  that  the  accused  made  the 
sale  in  person  or  authorized  such  sale.  State  v. 
Borgman,  2  Nott  &  M'C.  34. 

And  where  an  employer  in  good  faith  in- 
structs his  clerk  to  sell  iutoxicatlng  liquors  for 
medical  purposes  only,  and  such  clerk  sella 
liquor  in  his  absence  in  violation  of  his  instruc- 
tions, he  is  not  criminally,  responsible  there- 
for on  a  prosecution  for  selling  without  a  li- 
cense.   State  V.  McGrath,  73  Mo.  181. 

And  a  grocer  and  dry-goods  merchant,  who 
did  not  keep  intoxicating  liquors  for  sale,  and 
who  had  expressly  charged  his  clerks  not  to 
sell  any  intoxicating  liquors,  is  not  criminally 
liable  for  the  act  of  his  clerk  in  selling  drinks 
of  whisky  in  his  absence  and  without  his  knowl- 
edge, w^hen  such  act  upon  the  part  of  the  clerk 
was  not  in  the  general  line  of  the  duties  of  hla 
employment.  Grosch  v.  Centralia,  6  111.  App. 
107. 

So,  evidence  that  one  who  had  a  merchant's 
license,  and  was  a  dealer  in  drugs  and  medi- 
cines, forbade  his  brother  and  wife,  whom  he 
left  in  charge  of  his  store,  to  sell  liquor  in  less 
quantities  than  one  gallon  except  for  medicinal 
purposes,  is  admissible  in  a  prosecution  against 
him  for  selling  liquor  without  a  license  as  a 
dramshop  keeper,  as  the  act  of  the  wife  in  sell- 
ing liquor  was  her  independent  act  for  which 
he  was  not  responsible.  State  v.  Baker.  71  Mo. 
475. 

And  trustees  and  members  of  the  managing 
committee  of  a  club  are  not  criminally  liable 
under  the  license  act  for  selling  liquor  without 
a  proper  license,  to  persons  not  members  of  the 
club,  where  the  liquor  was  sold  in  the  club 
rooms  by  the  steward,  who,  in  sellihg  it.  acted 
contrary  to  the  orders  of  the  committee,  and 
without  their  knowledge  or  assent,  though  the 
moneys  received  by  him  therefor  were  paid  by 
him  to  the  account  of  the  club.  Newman  v. 
Jones.  L.  R.  37  Q.  B.  Dlv.  132,  55  L.  J.  M.  C.  N. 
S.  113,  55  L.  T.  N.  S.  327,  50  J.  P.  373. 

In  the  above  case,  Atty.  Gen.  v.  Siddon.  1 
Cromp.  &  J.  220,  1  Tyrw.  41,  supra,  II.  d,  was 
distinguished  upon  the  ground  that  in  that  case 
the  judgment  proceeded  upon  the  ground  that 
whatever  a  servant  does  in  the  course  of  the 
employment  with  which  he  is  intrusted  and  as 
part  of  it  is  the  master's  act,  while  in  the  pres- 
ent case  It  was  shown  that  the  appellants  did 
not  authorize  the  act  of  the  steward. 

And  it  was  said  that  all  that  was  decided  by 
Mullins  V.  Collins,  L.  R.  9  Q.  B.  292,  43  L. 
J.  M.  C.  N.  S.  67,  29  L.  T.  X.  S.  838.  22  Week. 
Rep.  207,  infra.  III.  7,  was  that  a  licensed  vlc- 
tu:iller  is  liable  for  the  act  of  his  servant  with- 
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cago  A  N,  W.  R.  Co,  83  Wis.  582:  Etaru  v. 
DamdKm,  58  Md.  245,  36  Am.  Rep.  400;  Bur- 
mah  Trading  Carp.  t.  Mirza  MaJiamed  Ally 
Sherazee^  81  Moak,  Eng.  Rep.  762;  Limpus  v. 
London  Qeneral  Omn^us  Co.  82  L.  J.  Exch. 
N.  S.  34.    This  is  upon  the  theory  that  ^hat 


one  does  by  his  servant  acting  within  the  scope 
of  his  employment  and  for  his  benefit  Is  the 
same,  in  legal  effect,  as  though  done  by  him- 
self. But.  in  order  to  recover  exemplary 
damages,  it  is  otherwise,  as  indicted  in  several 
of  the  cases  cited,  especially  Bau  ▼.   CKMogo 


In  the  scope  of  his  employment,  and  that  it  has 
no  authority  whatever  for  the  liability  of  the 
master  for  the  act  of  his  servant  outside  the  au- 
thority given;  and  Cundy  v.  LeCocq,  L.  R.  13 
Q.  B.  DIv.  207,  r>3  L.  J.  M.  C.  N.  S.  125,  51  L. 
T.  N.  S.  265,  48  J.  P.  599,  32  Week.  Bep.  769, 
in^ra.  III.  e,  was  distinguished,  the  court  say- 
ing that  in  that  case  neither  master  nor  serv- 
ant knew  that  the  constable  furnished  with 
liquor  was  on  duty,  and  it  does  not  therefore 
establish  liability  where  the  servant  acts  in  di- 
rect contravention  of  the  orders  given;  and 
Davies  v.  Harvey,  L,  R.  9  Q.  B.  433,  43  L. 
J.  M.  C.  N.  S.  121,  30  L.  T.  N.  S.  629,  22  Week. 
Rep.  733,  supra,  II.  k,  was  distinguished  upon 
the  ground  that  that  case  was  decided  upon  the 
ground  that,  although  the  defendant  did  not 
know  for  what  purpose  the  goods  were  re- 
quired, yet  that  his  partner  did,  and  the  goods 
were  supplied  by  the  partner  within  the  scope 
of  the  partnership  authority  for  the  profit  of 
both  partners,  while  in  the  present  case  the 
articles  vvcre  manifestly  beyond  and  without 
the  scope  of  the  authority  given. 

Upon  the  other  hand,  it  has  been  held  that  a 
druggist  havlnir  <iplrltuon«{  liquors  in  his  store, 
whose  clerk  makes  a  sale  thereof  in  violation 
of  the  law  req airing  a  license  for  the  sale  of 
such  liquors.  Is  criminally  responsible  therefor, 
and  may  be  fined  pursiiant  to  the  statute, 
though  it  was  made  without  his  knowledge  and 
contrary  to  his  instructions.  State  v.  Denoon, 
31  W.  Vd.  122. 

Within  this  rule  a  man  who  keeps  a  tobacco 
and  refreshment  shop,  having  no  license,  is 
crlmlcnlly  ll.-^ble  for  the  act  of  his  wife  In  sell- 
ing bottles  of  alo  to  his  customers,  though  there 
Is  no  evidence  that  he  knew  anything  of  her  so 
doing.    Allen  v.  Laumb,  57  J.  P.  377. 

And  a  brewer  cannot  establish  an  agency  for 
the  sale  of  beer  of  his  own  manufacture  in  a 
town  away  from  his  place  of  business,  and  sell 
to  such  persons  as  desire  to  purchase  through 
such  agency,  without  obtaining  a  license  for 
carrying  on  such  business,  from  the  town,  city, 
or  village  authorities  In  which  the  sales  are 
made.    Peltz  v.  State,  68  Wis.  538. 

And  evidence  that  liquor  was  ordered  from 
one  town  by  a  resident  of  another,  and  the 
quantity  ordered  was  delivered  to  the  person 
ordering  It  in  the  latter  town,  and  was  there 
paid  for  by.  him,  taking  a  receipt  for  the  amount 
from  the  man  who  delivered  It,  Is  suflacient  evi- 
dence of  a  sale  In  the  latter  town  to  bring 
It  within  the  liquor  law  applicable  thereto. 
Com.  V.  Shurn.  145  Mass.  150. 

To  mak'^  a  delivery  In  an  unlicensed  town  of 
liquors  sold  In  another  town  a  sale  in  the  town 
where  delivered,  such  delivery  need  not  be 
made  by  the  vendor  himself,  a  delivery  by  an 
authorized  agent  being  the  same  as  a  delivery 
by  the  principal  himself.  State  v.  Basserman, 
64  Conn.  88. 

And  a  transaction  by  which  liquor  was  agreed 
to  be  sold  In  a  county  where  such  sale  was  not 
unlawful,  to  a  person  residing  in  another  county 
in  which  it  was  unlawful,  the  agreed  price  for 
which  was  then  paid,  but  the  liquor  contracted 
for  was  i.ot  separated  from  the  general  stock 
of  the  vendor,  after  which  It  was  so  separated 
and  sent  by  an  employee  of  the  vendor  to  the 
purchaser  and  delivered  by  such  employee  to 
him  in  his  barroom  in  the  latter  county,  is  a 
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sale  in  the  latter  county  rendering  the  vendor 
criminally  liable  therefor.  Doster  v.  State,  98 
Ga.  43. 

And  while  sales  of  intoxicating  liquors  effect- 
ed by  drummers  from  another  state  are  usually, 
if  not  always,  consummated  by  a  dellrery  at 
the  vendor's  place  of  bnsiness  to  a  common  car- 
rier for  all  police  purposes,  it  is  competent  for 
the  legislature  to  say  that  the  acts  done  by  the 
drummer  shall  of  themselves  constitute  a  sale, 
and  therefore  an  offense.  State  v.  Aacher,  M 
Conn.  299. 

d.  ScUing  to  minors. 
1.  BjjfMrtncrs. 

A.  partner  In  a  saloon  or  dramshop  is  crlmJ- 
nally  liable  for  an  illegal  sale  of  llqaor  to  a 
minor  by  his  copartner  or  agent,  under  act 
March  8,  1879,  declaring  that  persons  Interested 
in  a  sale  of  ardent  spirits  will  be  crlmlnallj-  re- 
sponsible for  Illegal  sales  thereof.  Waller  v. 
State,  38  Ark.  658;  Robinson  v.  State.  38  Ark. 
ft41. 

Though  he  was  absent  at  the  time.  Boblnson 
V.  State,  38  Ark.  641. 

And  when  both  members  of  a  firm  of  liquor 
dealers  are  present  when  Intoxicating  liquor  is 
tfold  to  a  minor  In  their  place  of  business  an 
indictment  will  He  against  both  or  either  of 
them.  State  v.  bcoggins,  107  N.  C.  959,  10  L.  B. 
A.  542. 

So.  a  saloon  or  dramshop  keeper  is  liable  f<ir 
an  illegal  sale  of  liquor  by  his  copartner  to  a 
minor,  under  Ark.  act  March  8,  1879,  in  effect 
declaring  that  persons  interested  in  a  sale  of 
ardent  spirits,  etc.,  sliall  be  criminally  respon 
sible  for  illegal  or  forbidden  sales,  whether 
made  by  themselves  or  their  partners  or  em- 
ployees, though  he  was  absent  at  the  time  of 
the  sale,  and  had  no  knowledge  of  it  Robinson 
V.  State.  38  Ark.  641:  Cloud  v.  State.  36  Ark. 
151;  Edgar  v.  State,  45  Ark.  356. 

Though  the  owner  of  liquor  could  not  be  pun- 
ished criminally  for  an  unauthorized  sale  there- 
of to  a  minor  by  his  clerk  or  partner  in  his  ab- 
sence and  without  his  authority  or  consent, 
under  the  previous  act.  Gault's  Ark.  Dig.  1 1609. 
Imposing  a  penalty  upon  any  person  who  shall 
sell  liquor  to  a  minor  without  the  written  con- 
sent of  his  parent  or  guardian.  Cloud  v.  State, 
36  Ark.  151. 

2.  By  agenU  or  MTTanta. 

The  proprietor  of  a  saloon  where  beer  was 
sold  to  minors  by  a  bartender  is  responsible 
therefor,  where  he  was  present  at  the  time  and 
made  no  eflFort  to  prevent  the  sale,  though  he 
did  not  see  them  buy  it,  and  had  given  his  bar- 
tender no  authority  to  sell  beer  to  minors. 
State,  Higgins,  v.  Beloit,  74  Wis.  267. 

And  the  exclusion  of  evidence  of  general  in- 
structions from  a  liquor  dealer  to  his  clerk.  In 
a  prosecution  against  the  liquor  dealer  for  sell- 
ing liquor  to  a  minor,  Is  not  error  where  the 
sale  in  question  was  made  with  his  assent. 
State  V.  Mueller,  38  Minn.  497. 

And  a  charge  in  an  indictment  that  a  liquor 
dealer  sold  or  furnished  a  minor  with  liquor, 
instead  of  charging  that  he  permitted  it  to  be 
done.  Is  not  reversible  error  where  there  is  suf- 
ficient evidence  to  show  that  he  was  present 
when  the  liquor  wad  sold  by  his  clerk,  that  be- 
ing the  same  as  if  he  had  done  it  himself. 
Johnson  v.  State,  83  Ga.  553. 
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A  N.  W.  B,  Go.  39  Wis.  636.  42  Wis.  654,  24 
•Am.  Rep.  437.  On  the  first  appeal  in  that 
case  a  verdict  for  $4,500  was  held  to  be  exces- 
sive, because  the  charge  of  the  court  precluded 
exemplary  damages.  On  the  second  appeal 
the  aggregate  findings  of  the  jury  were  for  the 


same  amount,  but  the  judgment  thereon  was 
affirmed,  because  the  jury  found  that  the 
wrongful  act  of  the  brakeman  had  been  rati- 
fied by  the  company,  and  the  charge  permitted 
punitory  damages  by  reason  of  such  ratifica- 
tion. 


The  rule  has  been  laid  down,  however,  that 
the  proprietor  of  a  saloon  is  not  guilty  of  a  vio- 
lation of  the  act  relating  to  the  sale  of  intoxi- 
cating liquors,  where  his  bartender  In  charge  of 
the  saloon  sells  liquor  to  a  minor  in  his  absence 
!iud  without  his  knowledge.  Hanson  v.  State, 
43  Ind.  550;  Thompson  v.  State,  45  Ind.  405; 
Lauer  v.  State,  24  Ind.  131;  Com.  v.  Rooks,  150 
Mass.  59. 

And  that  a  druggist,  one  of  whose  clerks  made 
ji  sale  of  intoxicating  liquors  to  a  minor,  is  not 
<riminally  responsible  therefor  where  he  was 
not  present  and  had  Instructed  all  his  clerks 
not  to  make  sales  to  minors.  Com.  v.  Stevens, 
15S  Mass.  421.  11  L.  R.  A.  357. 

And  that  the  statutory  guilt  of  a  clerk  In  a 
liquor  store  who  sells  liquor  to  a  minor,  rea- 
sonably and  honestly  believing  him  to  be  an 
adult,  and  that  the  sale  might  lawfully  be  made, 
should  not  be  imputed  to  his  employer.  Com. 
V.  Stevens.  35S  Mass.  421,  11  L.  R.  A.  357. 

Within  this  rule,  a  person  under  a  prosecution 
for  selling  intoxicating  liquor  to  a  minor  may 
rebut  the  presumption  of  prima  facie  agency 
arising  from  evidence  for  the  state  that  the 
sale  was  made  by  the  agent  of  the  accused  in 
charge  of  his  establishment,  by  showing  that 
the  sale  was  in  fact  made  without  his  authority 
and  against  his  direction.  Anderson  v.  State, 
22  Ohio  St.  305. 

And  a  liquor  dealer  is  not  answerable  crim- 
luilly,  in  a  prosecution  under  the  Connecticut 
statute  of  1822,  for  the  act  of  his  servant  in 
iielllng  to  a  student  of  Yale  college  on  credit, 
without  his  knowledge  or  consent  and  against 
his  express  directions,  though  he  afterwards 
« scented  to  such  act.    Morse  v.  State,  6  Conn. 

And  the  provision  of  §  14,  Mich.  Pub.  Acts 
1.S87,  No.  313,  making  it  unlawful  for  any  per- 
son by  himself  or  his  clerk  or  agent  to  permit 
-any  student,  minor,  etc.,  to  play  at  cards,  dice, 
billiards,  or  any  game  of  chance,  does  not  apply 
to  a  prosecution  for  permitting  a  minor  to  re- 
main in  a  saloon  unaccompanied  by  his  father 
or  his  giiardiau,  under  §  15  of  that  act,  so  as 
to  hold  the  proprietors  responsible  for  the  act 
**t  the  clerk  or  agent  in  admitting  minors  in 
their  absence  and  without  their  consent.  Peo- 
ple V.  Hughes,  80  Mich.  180.    ' 

And  orders  given  by  a  liquor  dealer  to  his 
I'lnplo.rees  in  good  faith  for  the  purpose  of  hav- 
ing them  obeyed,  forbidding  sales  to  minors, 
constitute  a  good  defense  in  a  prosecution  for 
such  a  sale  made  by  his  employees.  Com.  v. 
Newhard,  3  Pa.  Super.  Ct.  215. 

But  direction  by  a  liquor  dealer  to  his  agent, 
forbidding  a  sale  of  intoxicating  liquors  to 
iilnors,  to  relieve  him  from  criminal  responsi- 
I'ility  for  the  acts  of  his  agent,  must  bt  given 
in  good  faith,  no  matter  how  notorious  or  for- 
m«l  they  may  have  been.  Anderson  v.  State, 
22  Ohio  St.  305. 

And  a  conviction  against  a  liquor  dealer  for 
selling  liquor  to  minors  will  not  be  disturbed  mu 
The  ground  that  his  wife  was  behind  the  bar 
and  dealt  out  the  drinks  to  the  boys  in  his  ab- 
.seuce  and  contrary  to  his  orders,  where  it  ap- 
pears that  the  boys  were  known  to  them  both, 
and  hiid  frequented  the  saloon  and  bagatelle 
room,  and  were  permitted  to  play  bagatelle  for 
4lriuks.  and  there  was  evidence  that  they  had 
lieen  furnished  with  liquor  in  his  presence. 
roni.  V.  Newhard,  3  Pa.  Super.  Ct.  215. 
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But  a  requirement  by  a  dealer  in  intoxicating 
liquor  that  his  clerk  shall  determine  the  (fues- 
tion  of  the  minority  of  a  customer  simply  from 
his  appearance  cannot  be  affirmed,  as  a  matter 
of  law,  to  be  an  unreasonable  test,  or  to  indi- 
cate bad  faith  or  negligence,  though  it  might 
bo  proper  for  the  consideration  of  the  jury. 
Com.  V.  Stevens,  153  Mass.  421,  11  L.  R.  A.  357. 

And  the  fact  that  the  -  clerk  of  a  druggist^ 
who  makes  a  sale  of  intoxicating  liquors  to  a 
minor  contrary  to  his  instructions,  is  expected 
to  determine  the  question  of  minority  simply 
from  the  appearance  of  the  customer,  and 
makes  a  mistake  in  so  doing,  does  not  render 
the  druggist  criminally  liable  for  such  iseliing. 
Com.  V.  Stevens,  153  Mass.  421,  11  L.  R.  A.  367. 

It  is  the  duty  of  the  court.  Id  a  prosecution 
against  a  liquor  dealer  for  a  sale  of  intoxicat- 
ing liquor  by  his  employees  to  minors,  to  in- 
struct the  Jury  as  to  the  effect  of  alleged  orders 
not  to  make  such  sales  if  given  in  good  faith, 
leaving  to  them  the  question  as  to  the  bona 
fides  of  the  orders.  Com.  v.  Newhard,  3  Pa. 
Super.  Ct.  215. 

The  fact  of  agency  to  charge  a  principal  with 
the  act  of  his  alleged  agent  in  selling  liquor  to 
a  minor,  however,  must  be  determined  by  the 
real  understanding  between  the  principal  and 
agent.    Anderson  v.  State,  22  Ohio  St.  305. 

And  a  licensed  hotel  owner  may  be  convicted 
for  unlawful  sales  of  liquor  to  minors,  made  in 
his  temporary  absence  by  his  bartender,  or  by 
his  wife,  whom  he  had  put  especially  in  charge 
of  the  bar,  although  he  had  no  knowledge  of 
the  particular  sales,  unless  such  unlawful  sales 
were  prdhibited  by  him.  Com.  v.  Newhardt,  5 
Northampton  Co.  Rep.  177. 

The  fact  that  a  liquor  dealer,  accused  of  un- 
lawfully selling  liquor  to  a  minor,  did  not  sell 
it  himself,  but  that  it  was  sold  by  his  clerk, 
does  not  make  any  difference  in  his  criminal  re- 
sponsibility, under  a  statute  providing  that  no 
person,  by  himself  or  another,  shall  sell  or 
cause  to  be  sold  or  furnished,  or  permit  nny 
other  person  or  persons  in  his  employ  to  sell 
or  furnish,  spirituous  or  intoxicating  or  malt 
liquors  of  any  kind  to  minors  without  written 
authority  from  their  parents  or  gnanlians. 
Snider  v.  State,  81  Ga.  753. 

And  the  proprietor  of  a  saloon  is  responsible 
for  a  sale  of  intoxicating  liquor  therein  to  a 
minor,  under  Miss.  Code  1808,  §  1112,  imposing 
a  penalty  upon  one  who  sells  intoxicating 
liquor  to  a  minor,  or  who  Is  interested  in  such 
sail',  vhether  it  was  made  by  himself  or  his 
clerk  or  agent.    Fahey  v.  State,  62  Miss.  4D2. 

But  the  absence  of  the  proprietor  of  a  saloon 
when  his  bartender  sold  liquor  to  a  minor,  and 
the  fact  that  he  had  given  directions  to  him  to 
refuse  to  make  such  sales,  do  not  excuse  him 
from  liability  under  a  statute  making  it  a  mis- 
demeanor to  be  interested  in  a  sale  of  liquor  to 
a  minor  without  the  written  consent  or  order 
of  the  parents  or  guardian,  and  cannot  aid  him 
further  than  to  commend  a  mitigation  of  the 
punishment  the  law  Imposes.  Mogler  v.  State, 
47  Ark.  109. 

So,  under  Ga.  Code,  S  4540a,  providing  that 
no  person  or  persons,  by  himself  or  another, 
shall  sell  or  cause  to  be  sold,  or  furnish  or  per- 
mit any  other  person  or  persons  in  his,  her,  or 
their  employ  to  sell  or  furnish  any  minor  or 
minors  spirituous  or  intoxicating  or  malt  11<1- 
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The  act  of  the  legislature  id  question  is  en- 
titled "An  Act  to  Protect  All  Citizens  in  Their 
Civil  and  Legal  Rights."  It  may  be,  as  ar- 
gued by  counsel  for  the  defendants,  that  the 
1st  section  of  this  act  adds  nothing  to  the  rights 
and  privileges  which  are  secure  lo  all  by  the 
provisions  of  the  Constitution  of  the  CTnited 
States,  which  declares  that  *'all  persons  born 
or  Naturalized  in  the  United  States,  and  sub- 
ject to  the  Jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  wherein  they 
reside.  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of 
law.  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 
U.  S.  Const.  Amend,  art.  14,  §  1.     Assuming 


that  the  act  is  no  broader  than  the  constitu- 
tional provisions  quoted,  yet  it  prohibits  the 
persons  therein  mentioned  from  doing  what 
the  state  is  thus  prohibited  from  doing,  and 
makes  the  offender  "liable  to  the  person  a^ 
grieved  thereby,  in  a  sum  not  less  than  $5  as 
damages,  with  costs,"  to  be  recovered  as  there- 
in prescribed.  The  minimum  damages  thus 
prescribed  are  to  be  regarded  as  compensatory 
damages,  as  distinguished  from  exemplary  or 
punitory  damages.  Whether  the  plaintiff  is 
entitled  to  anything  more  than  compensatory 
damages  must  necessarily  depend  upon  the  evi- 
dence to  be  given  upon  the  trial,  and  the  prin- 
ciples of  law  applicable. 

The  jvdgment  of  the  fhiperiar  Court  for  MU- 
toaukee  County  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


nors  of  any  kiud  without  first  obtaining  writ- 
ten authority  from  the  parents  or  guardian  of 
such  minors,  it  matters  not  whether  the  pro- 
prietor sells  or  furnishes  the  liquor  directly  by 
himself  or  it  is  furnished  by  another  in  his  em- 
ployment, or  whether  he  was  present  or  not,  or 
knew  of  the  fact,  or  consented  to  It.  Loeb  v. 
State,  75  6a.  258;  Johnson  v.  State,  83  Ga.  553; 
Boatrlght  v.  State,  77  Ga.  717. 

But  a  statement  that  his  offense  Is  complete 
whenever  it  is  shown  that  intoxicating  drink 
was  sold  or  furnished  to  a  minor  by  one  acting 
In  his  place  of  business  in  any  capacity  what- 
ever, Is  too  broad.  Johnson  v.  State,  83  Ga. 
663. 

Where  liquor  Is  sold  or  furnished  to  a  minor 
by  a  person  other  than  the  proprietor  of  a  sa- 
loon or  drinking  place,  and  not  by  his  order  or 
direction,  which  he  permits  to  be  done,  how- 
ever, it  is  a  different  ofiTense  under  the  Code 
from  the  offense  of  personally  selling  or  fur- 
nishing such  minor  with  liquor.  It  was  his  duty 
to  prevent  It  from  being  done,  and  his  falling 
to  do  BO  makes  him  liable  as  permitting  it  to 
be  done,  and  he  should  be  so  charged  in  the  in- 
dictment.   Johnson  v.  State,  83  Ga.  553. 

The  Missouri  statute  concerning  dramshops, 
providing  for  a  forfeiture  by  the  seller  of  $50 
to  the  parent,  master,  or  guardian  of  any  minor 
to  whom  liquors  are  sold  without  permission, 
is  made  applicable  by  statute  to  sales  by  a 
clerk  or  agent,  as  well  as  sales  by  the  proprie- 
tor himself.    Edwards  v.  Brown,  67  Mo.  377. 

And  a  sale  of  intoxicating  liquor  by  a  bar- 
keeper to  a  minor  without  the  written  permis- 
sion of  the  minor's  parents  makes  a  case  against 
the  saloon  keeper,  under  Mo.  Rev.  Stat,  f  5454, 
providing  that  every  dramshop  or  wine  and 
beer  house  keeper  who  shall  sell,  give  away,  or 
otherwise  dispose  of,  or  suffer  the  same  to  be 
done,  about  his  premises  any  intoxicating  liq- 
uor to  any  minor  without  the  written  permis- 
sion of  the  parents,  master,  or  guardian  of  such 
minor,  shall  forfeit  and  pay  to  such  parent, 
master,  or  guardian  for  e^ery  offense  the  sum 
of  $50,  regardless  of  any  directions  or  instruc- 
tions of  the  accused  to  his  barkeeper.  State  v. 
McGlnnls,  38  Mo.  App.  15. 

In  State  v.  McGlnnls,  38  Mo.  App.  15,  supra. 
State  V.  Baker,  71  Mo.  475,  supra.  III.  c,  2, 
was  distinguished  upon  the  ground  that  the 
legislature  had  provided  a  different  rule  for  this 
class  of  offenses. 

llie  maxim  of  respondeat  superior  applies  in 
an  action  by  a  parent  or  guardian  to  recover 
the  penalty  provided  for  by  Mo.  Laws  1885,  p. 
160,  for  selling  intoxicating  liquor  to  a  minor, 
80  that  proof  of  sale  by  the  defendant's  bar- 
keeper establishes  a  cause  of  action  therefor 
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against   defendant.    Draper   v.    Fitzgerald,   30 
Mo.  App.  518. 

An  action  for  the  recovery  of  a  penalty  for 
the  sale  of  intoxicating  liquors  to  a  minor  is  a 
civil  action  In  which  the  defendant  is  responsi- 
ble for  the  tortious  acts  of  his  barkeeper,  and 
he  cannot  defend  on  the  ground  that  the  latter 
disobeyed  his  orders.  Draper  v.  Fitzgerald,  30 
Mo.  App.  518. 

And  an  action  upon  a  dramshop  bond  for  sell- 
ing intoxicating  liquor  to  a  minor  is  neither  a 
criminal  nor  a  quasi-criminal  action,  bnt  strict- 
ly a  civil  statutory  action,  for  the  recovery  of 
damages  for  a  wrong  done  for  which  damages 
are  liquidated  by  statute,  In  which  the  master 
is  answerable  for  the  torts  of  his  servant 
while  acting  within  the  general  scope  of  his 
employment,  and  the  rejection  of  evidence 
therein  that  the  sale  was  made  by  a  barkeeper 
against  the  positive  Instructions  and  without 
the  knowledge  of  the  proprietor  is  not  error. 
Greene  County,  Sims,  v.  Wllhite,  29  Mo.  App. 
459. 

In  Greene  County,  Sims,  v.  Wllhite,  29  Mo. 
App.  459,  supra,  Casey  v.  State,  6  Mo.  646,  and 
Kirkwood  v.  Autenreith,  11  Mo.  App.  515,  21 
Mo.  App.  73,  infra.  III.  h,  3,  were  distlngoished 
upon  the  ground  that  the  rule  had  been  altered. 

So,  the  doctrine  that  an  agent's  knowledge  is 
the  knowledge  of  his  principal  applies,  on  a  sale 
of  Intoxicating  liquor  to  a  minor  by  a  clerk,  to 
the  statutory  presumption  of  knowledge  as  to 
the  age  of  the  purchaser.  State  v.  Kittelle,  110 
N.  C.  560,  15  L.  R.  A.  e94. 

And  it  has  been  held  that  the  principal  is 
held  bound  for  t4ip  act  of  his  agent  in  selling 
liquor  to  a  minor  in  violation  of  law  while  pur- 
suing his  ordinary  business  as  such  agent,  upon 
the  ground  that  the  intention  is  not  an  essen- 
tial element  of  the  offense.  Carroll  v.  State,  63 
Md.  55L 

Within  this  rule  when  an  agency  for  the 
transaction  of  the  business  of  selling  liquors 
generally  is  established  or  admitted,  and  in  the 
conduct  of  that  businoss  a  prohibited  sale  U 
made  by  the  agent  to  a  minor,  the  principal 
cannot  shield  himself  from  liability  to  a  fine 
imposed  for  such  offenne  on  the  ground  that  his 
agent  violated  his  genera!  Instructions,  and  did 
not  Inquire,  or  was  deceived  by  the  purchaser, 
as  to  his  age.    Carroll  v.  State,  63  Md.  551. 

And  the  proprietor  of  a  barroom  is  crimi- 
nally liable  for  the  unlawful  sale  of  intoxicating 
liquor  to  a  minor  by  his  clerk,  although  it  Is 
made  In  his  absence  without  his  knowledge  and 
in  violation  of  his  Instructions.  State  v.  Klt- 
telle,  110  N.  C.  660,  16  L.  R  A.  694. 

In  State  v.  Klttellcs  110  N.  C.  CGO,  15  L.  R.  A. 
694,  supra.  State  v.  Shorten,  93  Mo.  123,  i»/ra. 
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"^1  •  A  penal  statute  is  one  which  imposes 
a  forfeiture  or  penalty  for  traDSgreasioD  of  Its 
provisions,  or  for  dolnflr  a  thing  prohibited. 

8«    Penal  statutes  must  be  construed  strictly. 

8*  A  penalty  is  in  the  nature  of  punislip 
mentfor  the  nonperformance  of  an  act,  or  for 
the  performance  of  an  unlawful  act,  and  in- 
volves the  idea  of  punishment,  whether  enforced 
with  a  civil  or  criminal  action  or  procedure. 

*Headnotes  by  Bbamnon,  J. 


4*    A  railroad  company  is  not  liable  for 

the  penalty  of  $500  for  OTercharge  of  freight  or 
passenger  rates  under  clause  6,  chap.  6i,  p.  509, 
Ck>de  1801,  for  the  mere  charge  of  ii  by  a  con- 
ductor, unless  the  company  authorized  or  ap- 
proved the  act 

(November  20,1897.) 

ERROR  to  the  Circuit  Court  of  Mercer 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
statutory  penalty  for  charging  more  than  a 
prescribed  rate  of  fare  on  a  railroad  train.  Be- 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  A.  W.  Reynolds  and  Johnston 
Sb  Hale«  for  plaintiff  in  error: 


III.  e,  was  distinguished  upon  the  ground  that 
in  that  case  the  statute  failed  expressly  to  pro- 
hibit sales  made  through  another,  and  the  de< 
cision  was  put  on  that  ground;  and  State  v. 
Hayes,  67  Iowa,  27,  supra.  III.  b,  2,  was  dis- 
tinguished upon  the  ground  that  in  that  case 
the  defendant  was  discharged  for  want  of  proof 
to  support  an  averment  of  the  indictment  drawn 
under  another  clause  of  the  act,  to  the  effect 
that  the  proprietor  kept  the  spirits  with  an  un- 
•  lawful  Intent;  and  State  ▼.  Prlvett,  49  N.  C.  (4 
Jones,  L.)  100,  supra,  II.  1,  was  criticised  and 
explained,  the  court  saying  that  the  charge  In 
that  case  was  not  brought  up  for  review,  though 
the  court  took  occasion  to  say  that  it  was  as 
favorable  to  the  accused  as  it  could  hare  been, 
but  Intimated,  If  the  correctness  of  the  charge 
had  been  before  the  court  the  judgment  would 
have  been  reversed. 

e.  SeUing  to  habitual  drunkards. 


A  llc^uor  denier  who  knows  that  his  clerks  are 
celling  to  in)proper  persons,  or  who  In  any  man- 
ner assents  to  or  permits  illegal  sales  of  liquors, 
Is  as  guilty  as  though  such  sales  were  made  by 
himself  directly.  Zeigler  v.  Com.  (Pa.)  12 
Cent.  Rep.  407. 

But  a  single  unlawful  sale  made  by  a  clerk 
In  the  place  of  business  of  his  employer,  who 
carried  on  a  licensed  liquor  business,  to  an 
habitual  drunkard  in  the  absence  of  the  pro- 
prietor, is  not  alore  sufl-cient  to  raise  a  pre- 
sumption that  the  clerk  was  authorized  by  him 
to  make  it.    State  v.  Mahoney,  28  Minn.  181. 

And  a  saloon  keeper  Is  not  criminally  liable 
for  the  sale  of  liquor  by  his  barkeeper  to  one 
whom  he  knew  to  be  In  the  habit  of  becoming 
Intoxicated,  made  In  his  absence  and  without 
his  knowledge  or  consent,  and  against  his  ex- 
press direction.  O'Tjcarj  v.  State,  44  Ind.  91; 
Hipp  V.  State,  5  Blackf.  149,  33  Am.  Dec.  46S; 
People  V.  Parks,  40  Mich.  8S3. 

And  evidence  is  admissible,  in  a  prosecution 
against  a  , liquor  dealer  for  selling  spirituous 
liquors  to  a  common  drunkard  in  which  such  a 
sale  by  his  clerks  Is  claimed,  that  the  liquor 
dealer  had  given  his  clerks  specific  directions 
to  sell  no  liquor  to  common  drunkards.  Barnes 
V.  State,  19  Conn.  398. 

IJt>on  the  other  hand,  it  is  held  that  guilty 
knowledge  that  one  Is  acting  in  violation  of 
law  is  not  essential  to  the  offense  of  unlawfully 
selling  intoxicating  liquor,  and  one  who  has  a 
license  is  bound  at  his  own  peril  to  keep  within 
the  terms  of  it,  whether  he  conducts  his  busi- 
'  nese  personally  or  by  servants.  Com.  v.  Uhrig, 
138  Mass.  492. 
Within  this  rule  a  liquor  dealer  is  criminally 
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liable  for  sales  made  by  his  clerk  or  agent  In 
charge  of  his  saloon,  under  a  prohibition  against 
sellin;:  any  Intoxicating  liquor,  to  any  person 
In  the  habit  of  becoming  Intoxicated,  the  same 
as  though  the  sales  were  made  by  himself, 
though  made  In  violation  of  the  Instructions, 
where  such  clerk  was  employed  to  deteimlne 
who  among  those  applying  to  purchase  was  In 
such  habit,  his  act  not  consisting  In  what  wa3 
beyond  the  scope  of  his  agency,  but  in  doing 
Improperly  what  was  within  it.  Dudley  v. 
Sautblne,  40  Iowa,  650,  31  Am.  Rep.  165;  Com. 
V.  UhrIg,  138  Mass.  492;  Police  Com'rs.  v.  Cart- 
man  11896]  1  Q.  B.  6r45,  65  L.  J.  M.  C.  N.  S.  118; 
Cundy  v.  Le  Cocq,  L.  R.  13  Q.  B.  Dlv.  207,  53 
L.  J.  M.  C.  N.  S.  125,  51  L.  T.  N.  S.  265,  82 
Week.  Rep.  769,  48  J.  P.  699. 

In  Dudley  v.  Sautblne,  49  Iowa,  660,  31  Am. 
Rep.  165,  supra,  Pennybaker  v.  State,  2  Blackf. 
484,  8Ui>ra,  III.  c,  2,  'was  distinguished,  upon 
the  ground  that  In  that  case  the  wife  acted  en- 
tirely outside  of  her  duty,  as  she  was  not  em- 
ployed to  sell  liquor  at  all;  and  it  was  said  that 
it  was  doubted  whether  the  case  of  Hipp  v. 
State,  5  Blackf.  149,  33  Am.  Dec  463,  supra,  I. 
Is  supported  by  the  authority  on  which  it  Is 
based. 

So,  In  Zeigler  v.  Com.  (I'a.)  12  Cent.  Rep.  497, 
which  was  a  prosecution  for  wilfully  furnishing 
liquor  to  persons  of  known  intemperate  habits, 
in  which  It  was  alleged  that  the  liquor  was  fur- 
nished by  a  clerk  without  authority.  It  was  held 
that  since  there  are  no  accessories  In  misde- 
meanors, but  all  Implicated  are  principals,  the 
question  of  agency  has  nothing  to  do  with  the 
case. 

And,  previous  to  the  enactment  of  111.  Rev. 
Stat.  1874,  chap.  43,  S  14,  expressly  declaring 
that  It  shall  not  be  necessary  to  show  knowl- 
edge of  the  principal  to  convict  for  an  act  of 
the  agent  or  servant,  the  principal  was  liable 
for  the  acts  of  his  agent  and  servant  although 
he  had  no  knowledge,  as,  where  he  employed  a 
clerk  to  sell  liquor.  In  doing  so  It  was  his  duty 
to  see  to  It  that  the  clerk  was  prudent  and  dis- 
creet, and  would  observe  the  requirements  of 
the  statute,  bnt  If  he  in  good  faith  were  to  em- 
ploy a  clerk  believing  him  to  have  prudence  and 
discretion,  and  were  to  forbid  his  selling  llq- 
uors  to  persons  prohibited,  and  the  clerk  were 
to  disregard  such  orders,  a  different  question 
would  arise.    Mulllnlx  v.  People,  76  111.  211. 

The  Missouri  statute  providing  that  any 
dramshop  keeper,  druggist,  or  merchant  selling 
or  giving  away  or  otherwise  disposing  of  any 
intoxicating  liquor  to  any  habitual  drunkard 
after  notice  not  to  do  so  shall  be  deemed  guilty 
of  a  misdemeanor,  however,  is  not  unconstitu- 
tional as  authorizing  the  conviction  of  a  dram- 
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Clause  5  refers  onljr  to  **any  railroad  corpo- 
ration" without  mentioning  officers  and  agents. 
This  is  significant  of  the  intention  of  the  leg- 
islature that  the  corporation  should  be  found 
guilty  of  the  violation  of  law  before  either  of 
these  penalties  could  be  imposed,  and  that  its 
trial  and  conviction  should  be  conducted  and 
secured  under  the  same  rules  of  evidence  that 
govern  in  other  trials  of  corporations  for  a 
criminal  offense. 

State  V.  Baltinuxre  <Sf  0.  R.  Co.  15  W.  Va. 
862,  86  Am.  Hep.  808. 

The  conductor  had  no  right  to  fix  and  charge 
passenger  tariffs.    His  duty  was  to  collect  the 


tariffs  which  had  been  fixed  and  charged  by 
the  company  as  per  its  schedule  of  rates. 
He  acted  in  direct  violation  of  the  rules  of  the 
defendant  company.  How,  in  common  jus- 
tice aod  reason,  can  the  defendant  be  bound  by 
his  act  under  such  circumstances? 

Sutheriand,  Stat.  Constr.  §  858;  18  Am.  & 
Eng.  Enc.  Law,  p.  270;  5  Wait,  Act.  &  Def. 
pp.  156-158;  Bond  v.  Wabash,  8t.  L.  <t  P.  B.  Co. 
67  Iowa.  712:  Murray  v.  Gulf,  C.  db  8.  F.  £. 
Co.  63  Tex.  407,  51  Am.  Rep.  660;  WhiUhaad 
V.  Wilmington  d  W.  B.  Co.  87  N.  C.  255; 
Hines  v.  Wilmington  A  W.  B.  Co.  95  N.  C. 
484;  Allen  Y.  Stevens,  29  N.  J.  L.  509;  Brooks 


shop  keeper  for  the  acts  of  his  agent  done  in 
violation  of  his  direction  and  without  his  con- 
sent* as  It  does  not  anthorlze  snch  conviction. 
State  V.  Shorten,  93  Mo.  128. 

f.  Selltng  on  Sunday. 

To  warrant  the  conviction  of  a  licensed  tavern 
keeper  for  selling  liquors  on  Sunday,  It  is  not 
sufficient  to  prove  merely  that  liquor  was  sold 
In  his  house  on  Sunday;  It  must  be  shown  that 
he  did  the  act  personally,  or  that  It  was  done 
by  his  direction  or  with  his  consent.  People  v. 
Utter,  44  Barb.  170;  State  v.  Meagher,  49  Mo. 
App.*571. 

The  presumption  of  Innocence  of  the  accused 
in  a  prosecution  against  a  licensed  tavern 
keeper  for  selling  liquor  on  Sunday  is  not  over- 
come by  merely  showing  that  the  sale  was 
made  on  his  premises  by  his  bartender,  in  the 
absence  of  evidence  to  show  that  he  in  some 
manner  participated  in,  connived  at,  or  assent- 
ed to  it.    People  v.  Utter,  44  Barb.  170. 

And  the  proprietor  of  a  liquor  store  is  not 
oriminally  liable  for  a  sale  made  by  a  porter  in 
his  store  on  Sunday,  whose  duty  it  was  to  do 
menial  work  therein,  where  the  liquor  was  not 
sold  in  his  presence  or  with  his  consent,  and  he 
had  forbidden  his  employees  to  sell  liquor,  as 
the  sale  was  beyond  the  functions  of  the  por- 
ter's employment.  MInden  v.  Sllverstein,  36 
La.  Ann.  916. 

If  liquor  was  sold  In  the  saloon  of  the  ac- 
cused on  Sunday  by  a  man  temporarily  employ- 
ed to  scrub  the  floor,  who  had  not  been  employ- 
ed for  the  purpose  of  selling  liquor  at  all,  or  au- 
thorized to  do  so,  it  might  be  regarded  as  an 
officious  act  for  which  the  proprietor  would  not 
be  liable.    State  v.  Meagher,  49  Mo.  App.  571. 

And  the  mere  probability  that  the  proprietor 
of  a  saloon  authorized  sales  made  therein  by 
others  on  the  Sabbath  is  not  sufficient  to  au- 
thorize his  conviction  for  violation  of  the  stat- 
utes for  the  observance  of  the  Lord's  day.  Com. 
V.  Mason,  12  Allen,  185. 

So,  evidence  that  liquor  was  sold  in  the  bar- 
room of  the  accused  by  his  barkeeper  will  not 
sustain  a  prosecution  for  engaging  in  common 
labor  on  Sunday  by  unlawfully  selling  spiritu- 
ous liquors,  in  the  absence  of  evidence  tending 
to  show  that  the  accused  was  present  when  the 
sales  were  made,  or  had  any  knowledge  what- 
ever of  the  selling  when  It  was  done.  Wetzler 
V.  State,  18  Tnd.  35. 

But  a  liquor  dealer,  to  free  himself  from  a 
criminal  charge  of  keeping  his  place  of  \|usi- 
iiess  open  upon  the  Sabbath  where  the  door 
was  kept  open  by  his  clerk,  must  show,  not 
only  that  he  did  not  consent,  either  expressly 
or  impliedly,  but  also  that  he  did  not  know, 
that  it  was  kept  open.  Klug  v.  State,  77  Ga. 
734. 

A  sale  of  Ihiuor  on  Sunday,  by  a  bartender  or 
clerk,  is  the  act  of  the  proprietor  for  which  he 
is  crimir.ally  liable  unless  it  was  made  by  such 
bartender  or  clerk  without  his  knowledge  or 
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consent  and  arainst  his  orders  and  directions. 
State  V.  Meagher,  49  Mo.  App.  571. 

And  an  instruction  in  a  prosecution  for  sell- 
ing liquor  on  Sunday,  claimed  to  be  the  act  of 
a  clerk,  to  find  the  accused  not  guilty  If  thr>- 
clerk  went  to  the  saloon  for  the  purpose  of 
scrubbing  out  the  place  and  not  for  the  pur- 
pose' of  selling  liquor,  is  erroneous,  as  the  par- 
pose  would  be  immaterial  If  he  opened  the  place 
80  that  customers  could  come  In,  and  sold  li- 
quor to  them.  State  v.  Meagher,  49  Mo.  App. 
571. 

Where  liquor  Is  sold  or  given  away  on  Sunday 
by  persons  employed  by  the  dramshop  keeper 
to  RoU  liquor  for  him  at  that  place,  and  the  sale 
is  in  violation  of  the  statute,  a  prima  facie  cast*  • 
is  made  out  against  the  proprietor,  which  he 
must  rebut  by  showing  that  In  making  the  aaU> 
his  agent  acted  either  without  authority  or 
contrary  to  orders.  State  v.  Meagher,  49  Mo> 
Apr).  571;  Martin  v.  State.  30  Neb.  421. 

And  a  saloon  keeper  whose  saloon  is  kept 
open  on  Sunday  is  criminally  responsible  there- 
for on  a  prosecution  for  violating  a  law  requir- 
ing all  saloons  to  be  closed  on  Sunday,  though 
the  opening  was  the  act  of  his  bartender  and 
without  his  knowledge  or  authority,  as  the  in- 
tent In  allowing  It  to  be  opened  is  Immaterial. 
People  V.  Blake,  52  Mich.  566;  State  v.  O'Con- 
nor,  58  .Minn.  Id3. 

The  owner  of  a  saloon  is  criminally  liable  un- 
der the  Michigan  statute  for  failure  to  keep  his 
bar  closed  on  Sunday  where  the  clerk  of  the 
hotel  was  in  the  barroom  on  the  day  in  ques- 
tion with  a  servant  who  was  scrubbing  it  out 
wJien  a  person  came  In  from  the  street  and 
wanted  whNky  which  he  got,  handing  pay  for 
it  to  the  servant,  though  there  was  no  evidence 
to  show  that  the  proprietor  assented  to  the 
opening  of  the  bar  on  that  day,  as  the  statute 
makes  the  crime  to  consist,  not  of  the  affirma- 
tive act  of  any  person,  but  of  the  negative  con- 
duct of  failing  to  keep  the  saloon  closed.  Peo- 
ple V.  Roby,  5.:  Mich.  577,  50  Am.  Rep.  270. 

In  People  v.  Roby,  52  Mich.  577,  50  Am.  Rep. 
270,  supra.  People  v.  Parks,  49  Mich.  333,  supra. 
III.  e,  was  distinguished  upon  the  ground  that 
in  that  case  the  facta  are  not  fully  given  in  tho 
report,  and  there  was  positive  evidence  to  nega- 
tive the  Intent  of  the  accused  that  the  criminal 
act  should  be  comiclttei. 

g.  Violation  of  other  miscellaneous  provisions. 
The  criminal  intent  Involved  In  the  commis- 
sion of  the  crime  of  keeping  and  maintaining  a 
tenement  for  the  illegal  sale  and  unlawful 
keeping  of  into':\l eating  liquors  is  the  intent  to 
keep  the  tenement  knowing  and  suffering  It  to 
be  a  common  nuisance,  and  it  is  Immaterial 
who  does  the  other  unlawful  acts  which  make 
it  a  common  nuisance.  The  keeper's  knowledge 
that  it  is  a  nuisance,  unaccompanied  by  active  . 
efforts  to  prevent  Its  being  offensive  to  the  law, 
is  guiiiy  knowledge  which  makes  him  punish- 
able.    Com.  V.  Walsh,  165  Mass.  62. 
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T.  Wettem  U.  Teleg.  Co.  56  Ark.  224;  Louis- 
vilte  dtN.  R.  Co.  v.  Com.  99  Ky.  132,  88  L.  R 
A.  182;  2  Elliott.  Railroads.  §  715. 

The  statute  under  which  this  action  is 
brought  is  highly  penal  in  its  nature,  and 
should  be  strictly  construed. 

United  States  v.  Harris,  78  Fed.  Rep.  290. 

Messrs.  H.  G.  Woods  and  B.  F.  Keller 
for  defendant  in  error. 

Braimoii»  J.,  delivered  the  opinion  of  the 
court: 

Hall  brought  an  action  of  debt  against  the 
Norfolk  &  Western  Railroad  Company  to  re- 


cover the  fixed  penalty  of  $500  imposed  upon 
railroads  by  clause  5,  chap.  54,  §  820,  Code 
1891.  for  overcharge  of  rates,  and  recovered 
judgment,  and  the  companv  sued  out  this  writ 
of  error.  The  first  question  of  decisive  im- 
portance is  whether  the  act  of  the  conductor 
in  making  the  alleged  overcharge  binds  the 
company  in  the  absence  of  evidence  that  it  was 
ordered  or  ratified  by  it.  It  is  clear  that  the 
principal  is  liable  for  a  tort  done  by  its  agent 
in  an  action  for  the  recovery  of  damages  to 
compensate  one  injured  by  such  tort  when 
committed  in  the  course  of  the  agent's  em- 
ployment, though  the  principal  did  not  author- 


And  while  n  person  charged  with  keeping  and 
mtilntaliiing  a  tenement  for  the  tlleKal  keeping 
and  sale  of  intoxicating  liquors  would  not  be  re- 
sponsible for  sales  made  by  his  barkeeper  with- 
out his  knowledge,  he  in  no  way  participating 
therein  or  approving  or  countenancing  them, 
where  nothing  to  the  contrary  appears,  evi- 
dence of  a  sale  by  a  servant  in  his  master's 
shop,  of  his  master's  goods  there  kept  fcr  sale, 
would,  if  believed,  warrant  the  Jury  in  finding 
that  the  sale  was  anthorlVscJ  by  the  master, 
even  though  he  was  not  on  the  premises  at  the 
time  the  sale  was  made.  Com.  v.  Houle,  147 
Mass.  380. 

And  while  a  servant  of  the  proprietor  of  a 
saloon  cannot  be  convicted  on  evidence  of  his 
sale  of  intoxicating  liquor  on  the  premises  in 
the  presence  or  under  the  actual  personal  su- 
pervision of  his  employer,  if  the  servant.  In  car- 
rying on  the  Ifusine^s  of  his  employer,  and  in 
his  absence,  was  authorized  by  him  to  make 
illegal  sale  of  intoxicating  liquor,  and  he  made 
them,  both  may  be  found  guilty  of  maintaining 
a  tenement  for  the  illegal  sale  of  intoxicating 
liquors.    Com.  v.  Oalligan,  144  Mass.  171. 

But  proprietors  of  a  saloon  are  not  liable,  un- 
der Mich.  I'.ib.  Acts  1887,  No.  313,  S  D5,  pro- 
viding that  it  shall  not  be  lawful  for  any  per- 
son to  allow  a  minor  to  visit  and  remain  in  any 
room  where  liquors  are  sold  unless  accompanied 
by  his  father  or  guardian,  where  they  were  not 
in  the  saloon  In  question  at  the  time  two  mi- 
nors were  there,  and  had  no  knowledge  of  the 
presence  of  The  minors  at  the  time  when  they 
were  there.    People  v.  Hughes,  86  Mich.  180. 

A  prosecution  for  permitting  a  minor  to  re- 
main in  a  place  where  liquors  are  sold  under 
that  tftatate  is  In  the  nature  of  a  criminal 
prcsecutlou,  and  the  provision  of  the  statute 
is  not  enlarged  by  S  24  thereof,  providing  that 
all  puraonfi  engaged  in  liquor  selling,  etc., 
whether  as  owner  or  clerk,  agent,  servant,  or 
employee,  shall  be  equally  liable  with  the  prin- 
cipal for  any  violation  of  the  provisions  of  the 
act,  and  any  person  or  principal  shall  be  liable 
for  the  acts  of  his  clerk,  servant,  agent,  or  em- 
ployee, as  such  provision  applies  only  to  liabil- 
ity in  civil  actions.  People  v.  Hughes,  86  Mich. 
:!80. 

A  person  holding  a  license  for  the  sale  of 
spirituous  or  Intoxicating  liquor  containing  a 
condition  that  no  such  sale  shall  be  made  be- 
tween the  hours  of  11  at  night  and  6  In  the 
morning  cannot  be  convicted  for  an  unlawful 
sale  in  violation  of  such  condition  upon  proof 
cf  a  sale  by  one  of  his  waiters,  after  11  o'clock 
at  night,  In  opposition  to  his  will,  and  against 
his  orders,  and  without  his  knowledge.  Com, 
V.  Wachendorf,  541  Mass.  270. 

t?o,  the  proviso  of  the  Massachusetts  statute 
relating  to  the  use  and  management  of  prem- 
ises licensed  for  the  sale  of  liquors,  designed  to 
procure  an  unobstructed  view  of  the  interior  at 
all  times  by  persons  outside,  is  addressed  to 
41  Ii.R.A. 


the  licensee  only,  forbidding  him  to  do  or  per- 
mit to  be  done  the  prohibited  act,  whether  by 
himself  in  person  or  by  his  agent  or  servants 
left  by  him  in  charge  of  the  business.  Com.  v. 
Kelley,  140  Mass.  441. 

But  the  facts  that  a  person  selling  intoxicat- 
ing liquor  was  the  clerk  of  the  person  prose- 
cuted as  a  common  seller  of  spirituous  liquors, 
and  that  the  defendant  knew  of  the  sale,  are^ 
not  sufficient  to  warrant  his  conviction,  as  he 
might  have  had  knowledge  and  dissented  or 
forbidden  it:  there  must  be  evidence  from 
which  the  Jury  could  infer  assent.  Com.  v. 
Putnam,  4  Gray,  16. 

And  tbe  exemption  from  the  prohibition 
against  the  sale  of  IntoxIc»tlng  liquor,  in  Mass. 
Pub.  Stat.  chap.  100,  S  1,  of  sales  of  cider  by 
the  makers  thereof,  extends  to  sales  by  the 
makers  through  their  servants  or  persons  hired 
by  them  for  the  purposes,  and  protects  the^ 
servants  as  well  as  the  master.  Com.  v.  Ma- 
honey,  152  Mass.  403. 

And  tt:e  violation  of  the  Texas  bell  punch 
law,  providing  that  If  any  liquor  dealer,  his 
clerk,  ageut,  or  employee,  who  shall,  on  the 
sale,  barter,  or  giving  away  of  any  vinous, 
spirituous,  or  malt  liquors,  fail  to  turn  the 
crank  of  the  proper  register  as  therein  required, 
the  person  so  offending,  for  each  failure  shall 
be  deemed  guilty  of  a  misdemeanor,  and  fined 
a  designated  sum,  does  not  subject  a  liquor 
dealer  to  indictment  and  fine  thereunder,  where 
the  evidence  shows  that  his  bartender  made  the 
sale  in  his  absence,  and  there  was  no  proof  of 
the  proprietor's  complicity  in  the  bar  tender's 
failure  to  register  the  drink.  Oaiocchio  v. 
State,  9  Tex.  App.  387. 

So,  to  warrant  a  conviction  for  a  sale  of  li- 
quor under  the  act  of  Congress  of  May  17,  1884, 
prohibiting  such  sales  in  Alaska  except  for  des- 
lgnat^'>d  purposes,  it  must  be  established  that 
liquor  was  sold,  and  that  it  was  intoxicating, 
and  that  the  sale  was  made  by  the  accused 
either  in  person  or  through  his  agents,  serv- 
ants, or  employees  acting  for  him,  or  under 
his  direction,  management,  or  control.  United 
States  V.  Ash,  75  Fed.  Rep.  651. 

But  an  action  to  abate  a  liquor  nuisance  will 
not  be  defeated  on  the  ground  that  the  liquor 
was  sold  by  the  owner's  clerk,  and  that  he  had 
discharged  the  clerk  and  thereby  terminated 
the  nuisance,  where  it  appears  that  the  pro- 
prietor not  only  knew  of  the  illegal  sales,  but 
also  that  he  appeared  to  have  made  some  of 
them.    Elwood  v.  Price,  76  Iowa,  228. 

And  a  licensed  victualler  whose  servant  know- 
ingly supplies  liquor  to  a  constable  upon  duty 
without  the  authority  of  his  superior  officer  is 
criminally  liable,  under  35  &  36  Vict.  chap.  94, 
S  16,  subd.  2,  though  he  had  uo  knowledge  of 
the  act  of  his  servant.  Mulllns  v.  Collins,  L.  R. 
9  Q.  B.  292,  43  L.  J.  M.  C.  N.  S.  67,  29  L.  T.  N. 
S.  838,  22  Week.  Rep.  297. 
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ize,  participate  in,  or  ratify  the  act,  and  though 
it  was  done  without  his  aathoritj,  and  even 
against  his  orders.  This  liability  is  based,  not 
on  the  idea  of  the  agent's  authority,  but  on 
public  policy.  One  without  fault  is  hurt  by 
another's  agent  in  the  course  of  the  principal's 
business,  and  that  principal  noust  make  repara 
tion.  The  test  is  whether  the  act  was  done  in 
the  course  of  the  performance  of  the  princi- 
pal's business,  not  whether  the  aeent  had 
authority  to  do  the  act.  1  Am.  &  £n^.  Enc. 
Law.  2d  ed.  p.  1151;  1  Elliott,  Railroads, 
§g  213,  214;  Gregory  v.  Ohio  Riter  R.  Go.  87 
W.  Va.  606:  OiUingham  v.  Ohio  Rirer  R,  Co, 
85  W.  Va.  588,  592,  14  L.  R.  A.  7»8. 


It  is  different  in  cases  of  contract  The  set 
must  be  within  the  authority  there.  It  is  also 
clear  that  while  the  principal  is  liable  ciriUf 
for  the  acts  of  the  agent,  he  is  not  liable  crimi- 
nally; he  is  liable  for  acts  civil  in  their  nature, 
not  those  criminal  or  penal  in  nature,  unless 
done  by  his  authority,  or  assent,  or  approvsL 
1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1161; 
Lewis's  Case,  4  Leigh.  664.  Such  being  the 
law,  what  is  the  cast  of  the  act  done  bj  the 
conductor  in  this  case,  if  it  was  done?  If  an 
overcharge  in  passenger  or  freight  rates  is 
made  by  a  railroad  company,  the  act  is  made 
a  misdemeanor  by  clause  15a,  Code,  p.  565, 
with  very  severe  punishment,  and  for  the  act 


h.  Evidence  of, 
1.  Presumption  and  burden  of  proof. 

The  rule  in  Massacbnsetts,  and  perhaps  In 
some  of  the  other  states,  Is  that  while  a  Jury 
might  be  warranted  in  Inferring  that  a  sale  of 
intoxicating  liquors  made  by  a  servant  in  his 
ma8ter*8  shop  in  the  regular  course  of  his  mas- 
ter's business  was  authorized  by  the  master, 
the  court  cannot  rule  that  there  Is  a  presump- 
tion of  fact  that  it  was  so.  Com.  v.  Briant, 
142  Mass.  464,  66  Am.  Rep.  707;  Com.  v.  Hayes, 
145  Mass.  289;  Com.  v.  Stevenson,  142  Mass. 
466. 

Nor  is  there  a  presumption  of  law  either  way. 
Com.  V.  Houle,  147  Mass.  380. 

In  Com.  V.  Briant,  112  Mass.  464,  66  Am.  Rep. 
707,  supra,  it  was  said  that  Com.  v.  Holmes, 
119  Mass.  195.  infra.  III.  h,  3,  went  no  further 
than  to  decide  that  the  evidence  that  the  de- 
fendant's son  and  clerk  sold  intoxicating  li- 
quors in  a  public  house  kept  by  the  defendant, 
was  evidence  of  a  sale  by  the  defendant 
sufficient  to  be  submitted  to  a  Jury. 

So,  where,  on  a  prosecution  against  the  pro- 
prietor of  a  saloon  for  selling  liquor  in  violation 
of  the  statutes  for  the  observance  of  the  Sab- 
bath, it  does  not  appear  who  the  persons  were 
that  made  the  sales  complained  of,  and  no  con- 
nection between  the  proprietor  and  such  per- 
sons, is  shown,  an  instruction  that  the  Jury  have 
a  right  to  consider  whether  it  was  probable 
That  a  mere  stranger  to  the  defendant  would  or 
could  get  access  to  and  possession  of  the  saloon 
in  the  daytime,  and  continue  to  do  so  for  the 
length  of  time  spoken  of  by  the  witness,  is 
error,  as  the  burden  rests  with  the  government 
to  establish  the  fact  that  the  persons  who  made 
the  sales  were  agents  of  the  defendant.  Com. 
V.  Mason,  12  Allen,  186. 

Where  the  act  of  a  servant  amounts  to  a 
crime,  or  is  of  a  wilful  and  malicious  character, 
the  law  prima  facie  presumes  that  it  was  not 
authorised  before  nor  sanctioned  afterwards  by 
the  priDcIpals,  and  the  presumption  continues 
until  repelled  by  proof  to  the  contrary.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Reed.  80  Tex.  862. 

And  a  person  charged  with  selling  intoxicat- 
ing liquor  to  a  minor,  if  the  act  of  his  servant, 
should  be  acquitted  if  the  government  fails  to 
prove  that  the  sale  was  vrithin  the  scope  of  the 
servant's  authority.  Com.  v.  Rooks,  160  Mass. 
69. 

Upon  the  other  hand.  It  has  been  held  that  it 
rests  with  the  accused,  in  a  proceeding  for  the 
recovery  of  a  fine  and  the  forfeiture  of  his  li- 
cense for  selling  Intoxicating  liquors  on  Bun- 
day,  to  show  that  a  sale  made  by  his  .clerk  was 
nnauthoriaed,  and  was  forbidden.  State  v. 
Heckler,  81  Mo.  417. 

And  the  rule  is  nearly  general  that  a  sale 
by  a  servant  or  agent  is  prima  facie  evidence 
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of  a  sale  by  the  master  or  principaL    See  < 
infra.  III.  h,  2. 

And  In  McCntcheon  v.  People,  69  ni.  601,  it 
was  held  that  a  principal  is  liable  to  the  penal- 
ties imposed  by  law  for  an  illegal  sale  of  intoxi- 
cating liquor  by  his  agent  or  servant  In  his  place 
of  business ;  that  the  agent  having  no  lloease 
to  sell  to  anyone.  It  Is  only  lawful  for  him  to 
do  BO  under  the  authority  of  his  principal ;  and 
that  the  presumption  must  be  deemed  conda- 
sive  that  the  agent  acted  within  the  scope  of 
his  authority  in  making  the  sale. 

2.  AdmissOHlUy, 

The  purchase  of  wines  and  liquors  In  the 
shop  of  one  who  had  control  thereof,  and  snffer- 
Ing  the  same  to  be  drunk  in  such  shop,  are  af- 
firmative evidence  that  It  was  done  with  his 
permission.  KIrkwood  v.  Autenrelth,  11  Mo. 
App.  616. 

And  proof  of  sales  of  Intoxicating  liquor  by  a 
master  is  competent,  in  a  prosecution  against 
him  for  an  illegal  sale  made  by  his  clerk,  for 
the  purpose  of  showing  that  his  servant  was 
authorized  to  make  such  sale.  State  v.  Went- 
worth,  65  Me.  284,  20  Am.,  Rep.  688. 

And  evidence  of  sales  of  liquor  on  the  prem- 
Ises  by  other  persons  In  the  absence  of  the  de- 
fendant, in  a  prosecution  for  keeping  a  tene- 
ment for  the  Illegal  sale  of  intoxicating  liquor, 
is  admissible  without  other  evidence  that  they 
were  agents  of  the  proprietor  except  that  tend- 
ing to  show  that  he  kept  the  tenement.  Com. 
V.  Edds,  14  Gray,  406. 

So,  evidence  in  a  prosecution  for  the  Illegal 
sale  of  liquor  alleged  to  have  been  made  by  the 
servant  for  the  accused  at  his  bar,  that  the  ac- 
cused was  at  the  same  time  engaged  In  the 
business  of  selling  liquors  at  that  place,  and 
that  he  had  stated  that  he  had  sold  and  should 
continue  to  do  so.  Is  admissible  as  tending  to 
show  that  he  was  authorised  to  make  snch  sale. 
State  V.  Bonney,  89  N.  H.  206. 

And  evidence  of  a  conversation  between  the 
person  apparently  In  control  of  a  saloon  at  the 
time  of  an  alleged  sale  on  Sunday  and  the  pnr> 
chaser  Is  admissible  on  the  question  whether 
the  saloon  was  open,  and  the  sale  made,  with 
the  proprietor's  consent,  on  a  prosecotlon 
against  the  proprietor  therefor,  though  It 
occurred  In  the  absence  of  the  proprietor. 
Pierce  v.  State,  109  Ind.  535. 

And  the  testimony  of  a  witness  that  he  some- 
times attended  the  store  of  the  accused  as  his 
clerk  or  agent,  and  that  he  left  the  witness  on 
the  afternoon  in  question  In  the  general  charge 
of  the  store,  and  that  he  sometimes  sold  mm 
for  him  therein,  but  did  not  recollect  having 
sold  brandy,  and  that  there  were  rum  and 
brandy  on  tap  In  the  cellar,  and  that  he  sold  a 
quart  of  brandy  that  afternoon.  Is  competent 
to  go  to  the  Jury  In  a  prosecution  for  the  U- 
{ legal  sale  of  intoxicating  Uqnor  as  tending  to 
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ftn  indictment  lies,  and  the  fine  goes  to  the 
state.  For  the  very  same  act  a  penalty  of  $500 
is  given  the  party  aggrieved,  by  clause  5,  in 
addition  to  the  fine  to  the  state,  and  in  addition 
to  the  right  to  recover  the  amount  of  excessive 
charjze  collected  by  the  company,  as  this  pen- 
alty is  cumulatiye,  and  does  not  deprive  the 
party  of  his  civil  action  for  money  had  and 
received  in  wrong.  4  Elliott,  Railroads, 
§  1584;  8  Am.  &  Ene.  Enc.  Law,  p.  924; 
Hutchinson,  Car.  §  756».  Thus,  for  mere 
<x)mpensat{on  the  wronged  party  has  his  civil 
action  for  money  had  and  received  for  his 
wrong,  and  also  a  right  to  demand  the  $500 
penalty.    They  are  in  their  nature  different 


things.  No  one  would  say  that  upon  an  in- 
dictment for  the  misdemeanor  the  act  would 
be  treated  otherwise  than  a  criminal  act.  The 
very  same  act  carries  with  it  a  penalty  of  $500 
to  the  individual,  not  for  compensation  to  him 
to  redress  his  actual  loss,  but  purely  for  pun- 
ishment. In  this  case  Hall  was  overcharged, 
if  at  all,  only  88  cents  on  a  ride  of  4  miles,  and 
of  course  the  penalty  is  not  for  compensation 
but  punishment.  The  act  thus  has  two  puni- 
tive penalties,  one  to  the  state,  the  other  to  the 
individual,  for  one  and  the  same  act  which  is 
a  public  wrong  entailing  two  penalties.  Tou 
cannot  make  two  civil  actions  for  compensat 
ing  the  party  out  of  that  act.  but  you  can  ou' 


Rhow  that  the  witness  had  authority  to  sell 
brandy  for  the  accnsed.  State  v.  Foster,  23  N. 
H.  348.  55  Am.  Dec.  191. 

So,  evidence  in  a  prosecution  for  selling  in- 
toxicating liquor  to  a  certain  minor,  that  the 
witness  had  seen  him  going  into  the  defendant's 
«aloon,  and  that  on  one  occasion  the  defendant 
was  sitting  in  the  front  window,  and  that  as 
the  boy  went  In  he  got  down  from  the  window 
and  in  a  few  minutes  after  the  boy  came  out,  is 
admlRSible,  where  the  defendant  denied' that 
the  boy  was  ever  In  the  shop  or  permitted  to  be 
there,  as  tending  to  show  that  sales  made  by 
the  bartender  had  been  made  with  his  knowl- 
edge and  corisent.    Com.  v.  Rooks,  150  Mass.  59. 

And  evidence  that  liquors  were  kept  on  the 
premises  of  the  accused  for  sale  for  medicinal 
purposes  during  the  preceding  month,  and  that 
his  clerk  during  such  time  had  made  sales  to 
other  persons,  is  relevant  to  the  Issue  on  the 
prosecution  of  an  Indictment  for  sales  of  spir- 
ituous liquors  made  by  the  clerk.  State  v. 
Shaw,  58  N.  H.  73. 

Evidence  as  to  the  possession  of  whisky  in 
the  cellar  of  his  store  by  the  proprietor  of  a 
drug  store  is  admissible  in  a  prosecution 
against  him  for  selling  liquor  without  a  license 
on  Sunday,  and  as  a  druggist  without  a  regular 
prescription,  as  a  link  which,  if  connected  with 
other  links,  would  constitute  a  chain  of  evi- 
dence Justifying  his  conviction.  Com.  v.  John- 
ston, 5  Pa.  Super.  Ct.  585. 

And  a  sale  of  nerve  tonic  by  a  liquor  dealer 
•  or  his  clerk  under  his  authority  and  direction 
Is  relevant  on  a  prosecution  for  unlawfully  sell- 
ing liquor,  where  there  is  evidence  tending  to 
«how  that  the  nerve  tonic  was  rye  whisky. 
Kinnebrew  v.  State,  80  Ga.  232. 

So,  a  record  of  the  county  court  showing  that 
a  license  had  been  granted  to  the  accused  to 
keep  a  dramshop  at  the  place  where  liquor  was 
sold  to  a  minor  is  admissible  in  evidence  In  a 
prosecution  therefor,  in  connection  with  other 
evidence,  where  the  sale  was  made  by  a  co- 
partner or  agent,  as  tending  to  prove  his  owner- 
ship of  the  saloon  and  Interest  in  the  sale. 
Waller  v.  Stato,  38  Ark.  656. 

And  the  receipt  for  payment  for  liquor  deliv- 
ered to  a  purchaser,  purporting  to  be  signed  by 
an  agent  for  the  vendor,  which  the  counsel  for 
the  vendor  asks  for  In  his  presence  on  the  trial 
of  a  prosecution  against  him  for  the  unlawful 
sale  of  spirituous  and  intoxicating  liquors,  In- 
sistin:?  on  his  right  to  retain  It,  and  which, 
when  subsequently  demanded  by  the  prosecut- 
ing attorney,  was  not  produced,  affords  some 
evidence  that  the  transaction  with  the  pur 
chaser  was  a  sale  by  the  accused  through  his 
agent.    Cora.  v.  Shurn,  145  Mass.  150. 

So,  the  fact  that  a  husband  and  wife  lived 
together,  and  that  the  house  was  his,  there  be- 
ing no  evidence  that  she  carried  on  a  separate 
trade.  Is  competent  to  go  to  the  jury  in  a  pros- 
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ecution  against  the  husband  for  an  unlawful 
sale  of  Intoxicating  liquor  to  prove  that  she 
acted  as  his  agent.  Com.  v.  Coughlin,  14  Gray, 
389. 

And  evidence  In  a  prosecution  for  unlawfully 
keeping  Intoxicating  liquors  with  intent  to  sell 
that  when  the  defendant  was  absent,  while  a 
woman  was  tending  the  bar  a  man  took  a  bottle 
from  the  bar  and  put  it  in  his  basket,  and  the 
woman  at  the  same  time  took  some  money  from 
the  bar,  may  be  submitted  to  the  Jury,  with 
other  evidence  that  liquors  were  kept  In  the 
shop  for  sale,  on  the  question  as  to  whether 
the  woman  was  there  by  the  defendant's  au- 
thority.   Com.  V.  BMtzgerald,  14  Gray,  14. 

So,  the  question  as  to  the  knowledge  of  the 
proprietor  of  a  drug  store  of  sales  made  there- 
in on  Sunday  is  a  fact  for  which  a  witness  may 
be  properly  asked  In  a  prosecution  for  the 
Illegal  sale  of  liquor  on  Sunday.  Com.  v.  John- 
ston, 5  Pa.  Super.  Ct.  585. 

And  evidence  as  to  who  assumed  to  be  the 
proprietor  of,  and  to  control,  the  premises 
where  intoxicating  liquors  were  obtained,  is 
not  objectionable  In  a  prosecution  for  the  il- 
legal sale  of  such  liquors  as  an  opinion,  but  If 
It  Is  to  bo  reg'arded  as  an  opinion,  It  is  of  such  a 
character  as  may  be  stated  by  a  person  who 
witnessed  the  conduct  and  conversations  of  the 
parties  upon  the  premises  at  the  time.  State 
V.  Skinner,  34  Kan.  256. 

So,  evidence  that  a  dealer  in  drugs  and  medi- 
cines, holding  a  merchant's  license,  forbade  his 
wife  and  brother,  whom  he  left  in  charge  of  his 
store,  to  sell  liquor  except  for  designated  pur- 
poses,^ Is  admissible  In  a  prosecution  against 
him  for  selling  liquor  without  a  license  as  a 
dramshop  keeper.    Stat^  v.  Baker,  71  Mo.  475. 

And  where,  in  a  prosecution  against  a  master 
for  the  sale  of  Intoxicating  liquors  in  his  store 
by  his  servant,  he  denies  the  authority  of  the 
servant  to  sell  intoxicating  liquor,  and  testi- 
fies that  he  forbade  his  selling  It,  It  Is  compe- 
tent on  cross-examination  to  ask  him  If  he  had 
spirituous  Intoxicating  liquors  in  his  shop,  and 
if  he  had  sold  them.  State  v.  Wentworth,  65 
Me.  234,  20  Am.  Rep.  688. 

3.  Sufficiency. 

Proof,  in  an  action  for  a  penalty  for  selling 
Intoxicating  liquor  without  a  license,  that  the 
defendants  were  proprietors  of  a  store,  doing 
business  together,  and  present  In  the  store 
daily,  and  that  sales,  by  small  measure,  of 
spirituous  liquors  were  made  there  by  a  clerk, 
some  of  which  occurred  In  their  presence,  war- 
rants the  Inference  that  they  were  made  by 
their  authority,  and  that  they  thereby  in- 
curred the  penalty  In  like  manner  as  if  they  had 
sold  personally.  Hall  v.  McKechnle,  22  Barb. 
244. 
And  proof  of  sales  of  Intoxicating  liquor  by 
48 
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of  one  act  of  public  wrong  make  two  penalties. 
Tbe  defendant  has  been  held  liable  for  the 
crime  of  its  coDductor,  when  it  neither  ordered 
it,  nor  ratified  it,  nor  knew  of  it,  but  the  act 
was  against  its  published  rates  and  in  violation 
of  its  directions  to  the  conductor  to  collect 
only  lawful  fares  by  the  tariff  rates  furnished 
him.  If  he  did  that  act,  he  did  it  by  mistake 
or  in  violation  of  orders.  I  take  it  that  tbe 
legislature  did  not  intend  to  punish  the  cor- 
poration, if  innocent,  with  such  severe  penal- 
ties. I  can  readiljr  see  that  it  is  just  and  good 
policy  to  thus  punish  a  railroad  company  for 
such  wrong  if  done  by  its  authority  or  with  its 
approval,  but  we  ought  not  to  give  that  liberal- 


ity of  construction  to  the  statute  which  imposes 
such  injustice,  because  it  is  a  highly  penal^ 
statute,  and  its  words  do  not  make  the  com- 
pany liable  for  unauthorized  acts  of  agents, 
nor'does  reason  or  justice  call  for  it,  and  penal 
statutes  are  to  be  strictly  construed  and  applied 
only  to  cases  plainly  within  them  and  their 
reasonable  intent.  Under  this  principle  it 
must  be  shown  that  the  company  ordered  or 
approved  the  act,  as  it  was  held  that  the  com- 
pany must  have  approved  running  ears  on 
Sunday,  or  authorized  it  to  make  it  liable  fov 
the  penalty  fixed  for  such  act  in  Skite  v.  Balli- 
mare  d  0.  R,  Co.  15  W.  Va.  862.  889.  36  Am. 
Hep.  808.    There  the  acts  of  iU  officers  did  not 


a  clerk  without  a  license  makes  a  prima  facie 
case  against  his  empioyer,  and  if  he  wishes  to 
escape  he  must  rebut  it  by  proof  showing  that 
the  sale  was  made  without  his  knowledge  or 
authority.  State  v.  Durkem,  23  Mo.  App.  387; 
State  V.  Wentworth,  65  Me.  234,  20  Am.  Rep. 
688;  State  v.  Roiley,  75  Mo.  521. 

And  where,  in  a  prosecution  for  selling  liquor 
without  a  license,  a  prima  fade  case  is  made 
by  proof  of  a  sale  of  beer  by  the  bartender,  the 
burden  rests  with  the  proprietor  to  show  that 
the  bnrtender  acted  without  his  knowledge  or 
cousent.  Kirkwood  v.  Autenreith,  11  Mo.  App. 
515. 

So,  soles  of  liquor  at  the  bar  of  a  steamer  by 
a  person  apparently  iu  charge  thereof  as  clerk 
or  agent  will  be  deemed  to  be  a  sale  by  the 
owner  thereof,  for  which  he  is  criminally  re- 
sponsible, in  tbe  absence  of  any  countervailing 
testimony.    Fullwood  v.  State,  67  Miss.  554. 

And  the  facts  that  a  person  was  in  posses- 
sion of  a  shop,  and  that  he  was  the  owner  of 
liquors  sold  therein,  and  that  the  sale  was 
made  by  his  servant,  furnish  evidence  which, 
unexplained,  is  sufBcient  to  authorize  a  Jury  to 
find  him  guilty  of  illegally  selling  intoxicating 
liquor.  State  v.  Wentworth,  65  Me.  234,  20  Am. 
Rep.  288. 

And  proof  that  a  saloon  was  fitted  up  as 
drinking  shops  usually  are,  and  that  the  bar- 
tender drew  beer  from  a  spigot  in  a  keg  fitted 
in  an  ice-chest,  and  sold  it  over  the  counter, 
calling  it  sarsapnrllla,  makes  a  prima  facie  case 
of  the  owner's  knowledge  and  consent  thereto. 
Kirkwood  v.  Autenreith,  11  Mo.  App.  515. 

The  facts  that  the  accused  was  owner  of  the 
liquor  sold,  and  that  it  was  illegally  solil^by  his 
servant,  furnish  strong  evidence  to  authorize 
and  require  the  jury  to  find  him  guilty  of  mak- 
ing such  sale,  and,  unexplained,  they  would  be 
sufficient  to  convict.  Com.  v.  Nichols,  10  Met. 
260,  43  Am.  Dec.  432. 

Bat  see  Massachusetts  cases  with  reference 
to  presumption  and  burden  of  prooX,  supra.  III. 
h.  1. 

So,  proof  that  the  sale  of  the  intoxicating 
liquor  In  question  was  made  at  the  defendant's 
saloon  in  which  he  transacted  a  retail  liquor 
trade,  by  a  person  who  was  his  servant  In  con- 
ducting that  trade,  in  a  prosecution  for  retail- 
ing Intoxicating  liquor  without  a  license,  suffi- 
ciently connects  the  accused  with  the  commis- 
sion of  the  offense.  Molihan  v.  State,  80  Ind. 
266. 

And  although  an  action  brought  by  overseers 
of  the  poor  against  a  person  for  selling  Uqnors 
without  a  license  is  for  the  recovery  of  a  pen- 
alty, it  is  a  civil,  and  not  a  criminal,  action,  and 
for  its  purpose  a  sale  by  an  agent  or  serv- 
ant  In  the  shop  of  his  master  is  prima  facie  a 
sale  by  the  principal  or  master.  Amerman  v. 
Kail,  34  Hun,  126. 

And  employment  of  a  clerk  or  agent  in  a 
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store  may  be  inferred,  for  the  purposes  of  a 
prosecution  for  the  illegal  sale  of  intoxicating 
liquors,  against  the  proprietor  thereof  from  the 
relative  situation  of  the  parties  and  the  nature 
of  the  employment,  without  proof  of  any  ex- 
press employment,  either  written  or  verbaL 
State  V.  Foster,  23  N.  H.  348,  55  Am.  Dec  19L 

So,  evidence  of  a  sale  by  a  servant  in  viola- 
tion of  a  license,  made  In  his  master's  shop  In 
the  ordinary  course  of  the  master's  business 
and  from  liquors  owned  by  hini,  and  there  kept 
for  sale,  may  be  sufficient,  in  Massachusetts, 
to  warrant  a  jury  In  inferring  as  a  fact  that 
the  sale  was  made  by  the  authority  or  with  the 
consent  of  the  master.  Cora.  v.  Hayes,  145 
Mass.  280 ;  Com.  v.  Stevenson,  142  Mass.  466. 

And  evidence  that  the  son  of  a  keeper  of  a 
public  house,  who  was  clerk  therein,  sold  in- 
toxicating liquors  to  a  person  therein,  is  suffi- 
cient to  be  submitted  to  the  jury,  on  the  qnet- 
tion  as  to  whether  the  sale  was  made  by  the 
father,  or  his  son  as  his  agent,  and  will  war- 
rant a  conviction.  Com.  v.  Holmes,  110  Mass. 
105. 

So,  evidence,  in  an  action  brought  by  over- 
seers of  the  poor  to  recover  penalties  for  sell- 
ing intoxicating  liquors  without  a  llceose, 
tending  to  show  that  liquors  were  sold  by  a 
husband  in  a  saloon  which  he  carried  on  'as 
agent  for  his  wife.  Is  prima  facie  evidence  of  a 
sale  by  her,  and  Is  sufficient  to  sustain  a  recov- 
ery.   Amerman  v.  Kail,  34  Hun,  126. 

And  evidence  that  two  persons  entered  the 
dramshop  of  the  accused  on  Sunday  from  the 
back  door  without  obstruction  or  objection,  and 
purchased  liquor  therein  from  a  man  who  had 
long  been  the  bartender  and  in  charge  of  such 
saloon,  and  to  whom  had  been  largely  com- 
mitted the  management  of  his  business,  and 
that  the  liquor  was  drank  at  the  counter,  makes 
a  very  clear  prima  facie  case  against  the  de- 
fendant for  selling  intoxicating  liquor  on  Sua- 
day  contrary  to  law.  State  v.  Meagher,  40  Mo. 
App.  571. 

And  where  purchases  of  liquor  have  been  made 
from  the  wife  uf  the  accused  In  a  prosecntioa 
against  the  husband  for  maintaining  a  liquor 
nuisance,  and  the  place  where  the  sales  were 
made  was  the  tenement  where  he  lived  with  his 
wife,  tbe  Jury  may  disbelieve  his  evidence  that 
he  had  not  sold  any  intoxicating  liquor  or  an- 
thorizcd  anyone  to  sell  for  him;  and  in  that  case 
the  fact  that  he  and  his  wife  lived  together  in 
his  tenement  is  competent  evidence  to  prove 
that  bhe  acted  as  his  agent.  Com.  v.  Hyland, 
155  Mass.  7. 

And  the  testimony  of  a  witness  in  a  proseca- 
tlon  for  an  unlawful  sale  of  intoxicating  liquor, 
against  a  husband,  that  he  entered  the  kitchen- 
of  the  accused,  where  he  found  a  'woman  sap- 
posed  to  be  his  wife,  and  asked  her  for  ''hard 
stuff,'*  and  she  brought  him  a  glass  of  rum,  and 
that  he  did  not  see  the  accused,  but  that  the- 
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bind  it  for  the  penalty  because  it  did  not  ap- 
pear that  the  company  authorized  or  approved 
the  act  That  case  settled  this  one  in  favor  of 
the  defendant  The  latest  work  on  railroads, 
of  high  and  standard  authority,  2  Elliott,  Rail- 
roads, g  715,  says:  **0n  the  other  hand,  it  is 
held  that  statutes  relating  to  criminal  offenses, 
and  all  statutes  which  impose  as  punishment 
any  penalties,  pecuniary  or  otherwise,  or  for 
feitures  of  money  or  other  property,  or  which 
provide  for  the  recovery  of  damages  beyond 
just  compensation  to  the  party  injured,  whether 
recovered  in  a  suit  by  the  state  or  by  a  private 
individual,  are  penal  in  the  sense  that  they  fall 
under  the  rule  of  strict  construction.    This  is 


the  only  doctrine  that  can  be  defended  on  prin- 
ciple." Statutes  of  the  character  involved  in 
this  case,  imposing  penalties  for  overcharges, 
have  been  held  penal  and  subject  to  rigid  con- 
struction. Sines  v.  WilmiTigton  <fc  W.  R.  Go. 
95  N.  C.  484;  LouismUe  d  N.  R,  Co.  v.  Om. 
99  Ky.  183.  88  L.  R.  A.  209.  So.  a  statute 
giving  a  penalty  for  leaving  a  gate  swing  open 
over  a  highway  was  held  penal  in  Allen  v. 
Stevens,  39  N.  J:  L.  509.  In  Brooks  v.  Western 
U.  Teleg.  Co.  56  Ark.  334,  an  act  imposing  a 
penalty  for  refusing  to  transmit  telegrams  over 
the  line  was  held  penal,  and  not  to  include  the 
act  of  refusing  to  deliver  a  telegram  after  its 
transmission.    The  opinion  very  appropriately 


woman  offered  to  call  her  husband,  saying  that 
he  was  in  the  next  room,  but  got  no  reply  upon 
calling  to  him,  is  anfflcient  to  warrant  an  in- 
strnctioD  that  if  the  jury  shonld  find  that  the 
wife  sold  the  rnm  as  the  agent  of  her  hnsband 
they  conld  find  him  guilty,  and  will  warrant  a 
conviction.    Com.  r.  Lafayette,  148  Mass.  130. 

So,  nales  of  intoxicating  liquor  made  by  an 
employee  may  be  deemed  to  have  been  made 
with  the  consent  of  the  employer,  though  she 
had  directed  that  no  such  sales  shonld  be  made, 
where  from  the  natnre  of  the  business  and  the 
character  of  the  servants  employed  in  it  she 
could  not  reasonably  expect  her  directions  to  be 
obeyed,  and  she  took  no  care,  and  exercised  no 
supervision,  for  the  purpose  of  ascertaining  that 
they  would  obey  them,  it  being  competent  in 
such  case  for  the  Jury  to  find  that  they  were  not 
given  in  good  faith.  Com.  v.  Hayes,  146  Mass. 
289. 

And  evidence  in  a  prosecution  for  selling  in- 
toxicating liquors  on  Sunday,  that  a  sale,  or 
what  amounted  to  a  sale,  had  been  made  on 
that  day  In  the  saloon  of  the  accused,  which 
was  in  a  building  which  he  himself  occupied, 
by  a  person  who  was  apparently  in  control  of 
the  saloon  at  th#  time,  authorizes  the  Jury  to 
infer  that  the  saloon  was  open  and  the  sale  was 
made  with  his  consent,  and  it  is  not  necessary 
that  he  should  bavc  authorized  or  directed  the 
particular  sale  in  question.  Pierce  v.  State, 
109  Ind.  535. 

And  evidence  in  a  prosecution  for  the  sale  of 
intoxicating  liquor  on  Sunday,  that  the  defend- 
ant kept  a  hotel  in  which  a  saloon  was  situated, 
the  room  in  which  the  saloon  was  located  being 
devoted  excluslrely  to  that  purpose,  leaving  no 
occasion  for  keeping  It  open  on  Sunday  in  car- 
rying on  the  business  of  the  hotel,  and  that  a 
witness  went  into  the  hotel  office  on  a  Sunday 
and  passed  through  into  the  saloon,  where  he 
found  one  of  the  porters  of  the  hotel  with  other 
persons  standing  some  distance  from  the  bar 
and  inquired  of  the  porter  whether  he  had  any 
beer,  to  i»hich  the  reply  was  **There  is  a  bot- 
tle, why  don't  you  take  it?'*  and  the  witness 
thereupon  took  a  bottle  of  beer  standing  with 
a  glass  upon  the  counter  and  drank  it,  leaving 
a  nickel  on  the  counter,  and  passed  out  the  way 
he  entered,— is  sufllcient  to  uphold  a  conviction. 
Pierce  v.  State,  lO)  Ind.  535. 

So,  evidence  in  a  prosecution  against  a  sa- 
loon keeper  for  the  sale  of  liquor  to  a  minor, 
made  by  his  barkeeper,  that  on  other  occasions 
the  barkeeper  had  sold  to  infants  with  the  de- 
fendant's knowledge,  and  that  the  latter  made 
no  objection  and  still  continued  him  in  his  em- 
pMy,  woud  warrant  the  Jury  In  inferring  that 
he  did  so  by  the  defendant's  authority.  Han- 
son V.  State,  48  Ind.  550,  dictum. 

And  evidence,  in  a  suit  on  a  retail  liquor  bond 
for  the  recovery  of  the  penalty  therein  pro- 
Aided  for  a  sale  by  the  dealer  to  a  minor,  that 
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a  youth  under  eighteen  years  of  age  went  Into 
his  room  and  bought  intoxicating  liquor  from  a 
person  standing  behind  the  bar  transacting  the 
business,  is  sufficient,  prima  facie,  to  show  a 
breach  of  the  bond.  O'Flinn  v.  State,  06  Miss. 
7. 

And  a  clerk,  agent,  or  employee  of  a  person 
on  trial  for  the  illegal  sale  of  liquors  made  by 
such  clerk,  agent,  or  employee  need  not  be 
shown  to  have  had  no  permit  to  sell  such  liq- 
uors.   State  V.  Skinner,  34  Kan.  256. 

In  Massachusetts,  however,  a  sale  by  a  serv- 
ant of  intoxicating  liquors  to  a  minor  in  his 
master's  shop  and  in  the  regular  course  of  his 
master's  business  is  not  prima  facie  a  sale  by 
the  master.  Com.  v.  Stevenson,  142  Mass.  406; 
Com.  V.  Briant,  142  Mass.  464,  56  Am.  Rep.  707. 

And  a  sale  made  by  the  servant  of  an  inn- 
keeper at  the  back  door  of  licensed  premises  is 
prima  fade  one  for  which  the  employer  Is  not 
liable,  and  requires  affirmative  proof  that  it 
was  made  in  the  presence,  or  with  the  consent, 
of  the  employer.    Com.  v.  Rooks,  150  Mass.  59. 

Ana  the  fact  that  a  man  employs  a  servant 
to  conduct  a  business  authorized  by  law,  and 
that  the  servant  makes  an  unlawful  sale  in 
the  coarse  of  It,  does  not  necessarily  over- 
come the  presumption  of  innocence,  merely  be- 
cause the  business  is  liquor  traffic,  and  may  be 
carried  beyond  statutory  limits.  Com.  v. 
Briant,  142  Mass.  464,  66  Am.  Rep.  707. 

And  generally,  on  the  other  hand,  a  sale  by 
an  employee  is  only  prima  facie  evidence  of  the 
employer's  liability,  in  an  action  for  selling  liq- 
uor without  a  license.  Kirkwood  v.  Auten- 
reith,  21  Mo.  App.  73. 

Or  for  a  penalty  for  violating  the  statute  pro- 
hibiting such  sale.  Com.  v.  Nichols,  10  Met. 
250.  43  Am.  Dec.  432. 

And  evidence  that  the  occupant  of  a  house, 
and  servants  of  the  owner,  sold  liquor  there,  is 
not  sufficient  to  sustain  a  conviction  against  the 
owner  for  illegally  selling  intoxicating  liquors, 
and  refusal  to  Instruct  that  such  evidence  is  In- 
sufficient, and  instructing  that  It  was  a  ques- 
tion for  the  Jury  to  decide,  is  error.  Com.  v. 
Dunbar,  9  Gray,  208. 

And  evidence,  in  a  prosecution  for  the  sale 
of  liquor  to  be  drank  on  the  premises  in  viola- 
tioD  of  law,  that  the  liquor  was  sold  in  the 
house  of  the  accused  and  at  his  bar  by  his  son, 
In  the  absence  of  any  other  evidence  of  agency, 
d'-es  not  make  a  prima  facie  cade  of  authority 
to  the  son  to  do  an  illegal  act.  Parker  r.  ^tate, 
5  Ohio  St.  563. 

So,  under  this  rule,  the  sale  of  w^lt^ky  In  the 
back  room  of  a  store  is  not  alone  sufficient  to 
Justify  a  conviction  of  the  proprietor,  under  a 
statute  prohibiting  such  sale,  unless  the  Jury  is 
satisfied  beyond  a  reasonable  doubt  that  he  was 
interested  in  the  sale,  and  that  the  man  who 
made  it  was  acting  as  his  clerk  or  employee. 
Perkins  v.  State,  92  Ala.  66. 
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says  what  is  applicable  to  this  case  that  ''the 
statute  is  penal,  and  its  terms  cannot  be  ex- 
tended beyond  their  obvious  meaning.  Where 
there  is  a  doubt,  such  an  act  ought  not  to  be 
construed  to  inflict  a  penalty  which  the  legisla- 
ture may  not  have  intended.  This  is  a  familiar 
rule  of  construction.  Applied  to  this  case,  it 
resolves  the  question  in  favor  of  the  companv, 
for  it  cannot  be  said  that  the  language  plainly 
implies  the  intention  to  visit  a  penalty  for  a 
refusal  to  deliver  a  messsge  after  it  has  been 
transmitted."  All  penal  statutes  are  construed 
strictly  and  not  ''extended  by  mere  implication 
to  include  cases  or  acts  not  clearly  described 
by  the  words."  23  Am.  &  Eng.  Enc.  Law, 
pp.  874,  375: 18  Am.  &  Eng.  Enc.  Law.  p.  270. 
"Penal  statutes  are  those  by  which  punish- 
ments are  imposed  for  trans^essions  of  the 
law.  They  are  construed  strictly,  and  more 
or  less  so  according  to  the  severity  of  the  pen- 
alty. When  a  law  imposes  a  punishment 
which  acts  upon  the  offender  alone,  and  not 
as  a  reparation  to  the  partv  injured,  and  where 
it  is  entirely  within  the  discretion  of  the  law- 
^^ver,  it  will  not  be  presumed  that  he  intended 
it  should  extend  further  than  is  expressed;  and 
humanity  would  require  that  it  should  be  so 
limited   in   the   construction.''     Sutherland, 


Stat  CoQstr.  g  208.  It  does  not  make  the 
statute  any  the  less  penal  that  the  Penalty  is 
enforced  by  an  action  in  form  civil.  Thni 
matter  relates  only  to  the  procedure.  A  pen- 
alty "is  in  the  nature  of  a  punishment  for  the 
nonperformance  of  an  act  or  for  the  perform- 
aoce  of  an  unlawful  act.  Involves  the  idea 
of  punishment  .  .  .  whether  [enforced] 
by  a  civil  or  a  criminal  prosecution.  Ander- 
son, Law  Diet.  763,  quoted  in  an  excellent 
case  on  the  subject.  Woolverton  v.  Taylor,  132 
111.  197.  Endlicb.  Interpretation  of  statutes, 
§  381,  says:  "It  is  immaterial,  for  the  pur- 
pose of  the  application  of  the  rule  of  strict 
construction,  whether  the  proceeding  pre- 
scribed for  the  enforcement  of  the  penal  law 
be  criminal  or  civil.  Thus,  an  act  giving  a 
party  injured  a  civil  action  for  the  recovery  of 
a  penalty  imposed  upon  a  public  officer  for 
charging  illegal  fees,  is  a  penal  act;  so  that  the 
taking  of  excessive  fees  by  a  person  after  the 
expiration  of  his  office,  for  services  done  while 
in  office,  is  beyond  the  reach  of  the  act."  In 
Virginia  the  statute  against  usury  has  been 
several  times  held  to  be  penal,  requiring  proof 
beyond  rational  doubt.  Brockenbrough  v. 
Spindle,  17  Gratt.  21,  38. 
I    think   my   construction    of   clause  5  is 


And  evidence  that  the  sale  of  Intoxicating 
liquor  In  question  was  made  by  a  person  who 
was  behind  the  counter  of  the  saloon  of  the  ac- 
cused acting  as  barkeeper  at  the  time  Is  not 
sufficient  to  show  the  guilt  of  the  proprietor 
beyond  a  reasonable  doubt.  In  a  prosecution  for 
the  Illegal  sale  of  Intoxicating  liquor,  where  it 
does  not  also  show  that  such  person  was  the 
agent  of  the  accused,  or  was  employed  by  him, 
or  that  the  accused  had  any  knowledge  of  the 
sale.    Anderson  v.  State,  39  Tnd.  553. 

And  the  fact  that  the  son  of  a  liquor  dealer 
was  In  his  place  of  business  acting  as  clerk 
for  him  on  week  days  raises  no  presumption  of 
law  that  he  was  his  clerk  on  Sunday,  and  au- 
thorized to  make  sales  on  that  day,  so  as  to 
hold  the  proprietor  criminally  responsible  for 
the  acts  of  his  servant  or  agent,  unless  he  in 
some  way  participated  in,  countenanced,  or  ap- 
proved the  criminal  act  of  the  agent.  Com.  v. 
Johnston,  2  Pa.  Super.  Ct.  817. 

L  QueatUm  for  jury. 

It  is  a  question  of  fact,  solely  for  the  Jury  to 
determine,  whether  an  unlawful  sale  of  Intoxi- 
cating liquors  made  by  the  barkeeper  had  been 
authorized  by  his  employer;  there  Is  no  pre- 
sumption of  law  either  way  In  Massachusetts, 
and  the  Jury  may  be  permitted  to  infer  au- 
thority where  there  is  evidence  on  the  subject 
if,  under  all  the  circumstances,  they  see  fit  to 
do  so.  Com.  V.  Houle.  147  Mass.  380;  Com.  v. 
Stevenson,  142  Mass.  466. 

And  the  weight  of  such  evidence,  and  the 
inferences  to  be  drawn  from  it,  are  for  the  Jury 
to  decide.  Com.  v.  Hayes,  145  Mass.  288;  Com. 
y.  Stevenson,  112  Mass.  466. 

So,  generally,  while  the  question  whether  the 
jury  would  be  legally  authorized  to  Infer  from  a 
given  state  of  facts  the  existence  of  a  general 
»ruthority  from  a  liquor  dealer  to  a  clerk  to  sell 
liquor  unlawfully,  is  one  of  law  for  the  court, 
the  legal  sufficiency  of  the  facts  to  warrant 
the  Inference,  and  the  existence  of  the  facts 
themselves,  should  be  left  to  the  Jury  for  deter- 
mination.   Klnnebrew  v.  State,  80  Ga.  232. 

And  the  question  whether  directions  given 
by  a  master  to  his  clerk  not  to  sell  any  spir- 
41  L.R.  A. 


Ituous  liquors  were  given  in  good  faith,  or  were 
merely  colorable  and  given  with  intent  that 
they  should  be  disobeyed,  is  one  for  the  deter- 
mination of  the  Jury,  In  a  prosecution  for  an 
illegal  sale.  State  v.  Wentworth,  65  Me.  2SI, 
20  Am.  Rep.  688. 

So.  the  question  as  to  what  circumstances 
would  be  sufficient  to  establish  the  fact  of 
knowledge  on  the  part  of  an  employer  of  an 
illegal  sale  of  intoxicating  liquor  by  his  em- 
ployee Is  one  for  the  determination  of  the  Jnir, 
and  it  is  error  to  tell  the  Jury  that  certain  facts 
stated  would,  as  a  matter  of  law,  raise  a  pre- 
sumption of  knowledge.  Neldelser  v.  State,  6 
Baxt.  4d9. 

And  the  question  whether  a  licensed  tavern 
keeper  assented  to  a  sale  of  liquors  made  by 
his  bartender  on  Sunday  Is  one  of  fact  for  the 
Jury,  and  not  one  of  legal  presumption.  Peo- 
ple V.  Utter,  44  Barb.  170, 

And  submitting  the  case  to  the  Jury  In  a  pros- 
ecution for  selling  liquor  on  Sunday  la  not 
error,  where  the  sale  Is  claimed  to  have  been 
made  by  someone  In  the  accused's  saloon, 
though  the  accused  and  his  bartender  testified 
that  the  bartender  was  under  orders  not  to 
open  the  place  on  Sunday,  and  not  to  sell  any 
Intoxicating  liquors  therein,  as  such  evidence 
comes  from  the  mouths  of  interested  wltnesMS. 
State  V.  Meagher,  49  Mo.  App.  571. 
.  So,  a  statment  by  the  court  to  the  Jury,  In  a 
prosecution  against  the  proprietor  of  a  drag 
store  for  selling  liquor  without  a  license,  and 
on  Sunday,  and  without  a  regular  preacrlptloa. 
that  there  had  been  a  violation  of  the  law  In 
defendant's  drug  store  by  8omel>ody,  Is  Im- 
proper as  an  Interference  with  the  province  of 
the  Jury.  The  most  that  could  be  Judicially  said  • 
was  that  If  certain  of  the  witnesses  who  bad 
testified  to  sales  made  there  were  believed,  the 
law  had  been  violated,  but  the  credence  to  be 
given  to  the  testimony  is  to  be  left  to  the  Jury. 
Com.  V.  Johnston,  5  Pa.  Super.  Ct.  585. 

See  also  Atty.  Gen.  v.  Kiddle,  2  Cromp.  ft  J. 
493,  2  Tyrw.  523,  supra,  II.  d,  and  Queen  v. 
Holbrook,  L.  R.  3  Q.  B.  Div.  60,  47  L.  J.  Q.  B. 
N.  8.  35,  37  L.  T.  N.  S.  580,  26  Week.  Rep.  144. 
13  Cox,  C.  C.  650,  supra,  II.  c.  F.  H.  B. 
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Btrengthened  by  lookiDg  at  clauses  15  and  t6a 
as  all  are  in  pari  materia  and  io  the  same  act. 
Clause  15  enacts  that  any  wilful  violation  of 
the  act  by  any  railroad  corporation  shall  be 
deemed  a  forfeiture  of  its  franchise.  Would 
any  reasonable  person  say  that  a  paltry  over- 
charge of  38  cents  as  in  this  case,  by  a  conduc- 
tor without  authority  or  approval  of  the  com- 
pany, would  visit  upon  it  the  dreadful  penalty 
of  forfeiture  of  its  franchise?  You  would  not 
by  liberal  construction  do  this.  Then  why, 
for  the  very  same  act,  impose  the  heavy  pen- 
alty of  $5(K)  to  the  individual,  not  for  compen- 
sation, but  for  punishment?  Clause  15a  enacts 
that  *'any  railroad  company  or  corporation 
.  .  .  their  officers  or  agents,  who  shall  charge, 
demand,  or  receive  more  than  the  lawful 
charges  for  tr'ansportation  or  travel  upon  their 
railroad,  shall,  for  each  offense,  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
fined  not  less  than  $100  or  more  than  |500." 
That  means  that  where  the  corporation  au- 
thorizes it,  it  shall  be  liable,  but  where  it  is 
the  unauthorized  act  of  the  agent,  he  is  liable. 
The  agent  or  officer  is  not  liable  to  the  $500 
penalty  under  clause  5;  he  is  not  mentioned 
there,  and  to  impose  it  on  the  corporation,  it 
must  be  authorized  or  approved.  It  must  be 
its  wilful  act,  like  the  act  required  under  clause 
15  to  lose  its  franchise.  Indeed  it  may  be  a 
question  whether  any  officer's  unauthorized 
act,  whether  he  be  high  or  low,  could  subject  a 
corporation  to  these  severe  penalties— whether 
it  would  not  require  company  action,  or  action 
by  someone  authorized  to  fix  raies,  to  bind  the 
company:  for  a  mere  subaltern  could  not. 

Under  these  principles  error  was  committed 
prejudicial  to  the  defendant  upon  the  trial  in 
giving  plaintiff's  instructions  1  and  2,  the  for- 
mer telling  the  jury  that  it  was  not  incumbent 


upon  the  plaintiff  to  prove  his  case  beyond  a 
reasonable  doubt,  but  by  a  mere  preponderance 
of  the  evidence:  the  latter  stating  that  the 
mere  collection  of  00  cents  by  the  conductor 
rendered  the  company  liable.  And  error  was 
committed  in  refusing  defendant's  instructions 
1  and  2;  the  former  instructing  that  if  the 
conductor  collected  60  cents,  and  that  the  com- 
pany had  a  schedule  of  rates  from  the  govern- 
ment of  its  conductors  in  collecting  fares  from 
passengers,  and  that  a  duplicate  of  it  was  fur- 
nished to  the  conductor,  and  that  it  was  against 
the  rules  of  the  company  for  the  conductor  to 
charge  the  plaintiff  more  than  the  rates  fixed 
by  suid  schedule,  and  if  said  rates  were  not 
more  than  the  law  allowed,  then  the  jury  must 
find  for  the  defendant;  and  No.  8,  instructing 
that  before  the  jury  could  find  for  the  plaintiff 
they  must  believe  from  the  evidence,  to  the 
exclusion  of  every  reasonable  doubt,  that  the 
company  charged  the  plaintiff  more  than  was 
allowed  by  law,  and  that  notwithstanding  the 
conductor  charged  60  cents,  which  was  more 
than  the  law  allowed,  if  the  jury  believed  that 
the  rules  of  the  company  did  not  allow  the 
conductor  to  charge  the  plaintiff  more  than 
was  allowed  by  law,  and  that  he  acted  in  vio- 
lation of  the  rules  of  the  company,  the  act  of 
the  conductor  was  not  the  act  of  the  company. 
The  court  erred  in  not  setting  aside  the  verdict 
of  the  jury  as  there  was  no  evidence  tendinis 
to  show  that  the  company  authorized  or  rati- 
fied the  act,  and,  on  the  contrary,  it  was 
clearly  shown  to  be  against  the  rules  of  the 
company.  I  think  there  was  no  error  in  re- 
jecting pleas  1  and  2,  fixing  one  year  as  a  lim- 
itation. If  any  statute  applied  it  would  be 
five  years  under  Code,  chap.  104,  g  12. 
Hecerged,  and  new  trial  granted. 
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Joseph  J.  O'LEARY.  by  Guardian,  Appt., 

BROOKS  ELEVATOR  COMPANY,  Respt. 
( N.D ) 

*1.  Every  man  has  the  absolute  rl^ht 
toluse  his  own  property  tor  any  of  the  pur- 
poses to  which  suoh  property  is  usually  applied, 
and  in  sucb  mannier  ad  he  sees  proper,  provided 
he  exercises  proper  care  aod  skill  to  avoid  unnec- 
eesary  injury  to  others  up  to  the  point  where 
sucb  use  t>ecome8  a  nuisance. 

8«  A  landowner  owes  no  dnty  of  protec- 
tion to  a  treupBMmer  upon  bis  land  when 
sucb  trespass  is  unknown  to  tbe  landowner,  and 
where  it  is  In  no  manner  induced  by  any  negli- 
gence on  his  part. 

8«  Actionable  ne^Uflr^nceis  a  failure  to 
observe  a  legtd  dnty  exisdnfir  in  favor  of 
tho  person  who  brings  the  action.  Where  there 
is  no  duty,  there  can  be  no  actionable  negligence. 

^Headnotes  by  Bautholomrw,  J. 


4.  A  child  is  responsible  for  its  own 
torts  although  committed  by  direction  of  an- 
otben  and  a  child  is  no  less  a  trespasser  because 
the  trespass  was  committed  under  the  control  or 
coercion  of  a  parent  or  suardian. 

(May  27,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Traill  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Garmody  A  Leslie  and  J.  P. 
Galbraithy  for  appellant: 

Defendant  was  guilty  of  gross  negligence 
which  was  the  direct  cause  of  plaintiff's  in- 
juries. 

Negligence  is  defined  by  our  statute  as:  **A 
want  of  such  attention  to  the  nature  or  proba- 
ble consequences  of  the  act  or  omission  as  a 


Note.— With  respect  to  dangerous  attractions  i  in  note  thereto:  also  Moran  v.  Pullman  Palace  Car 
for  children,  see  Missouri,  K.  &  T.  R.  Co.  v.  Ed-    Co.  (Mo.)  33  L.  EL  A.  766,  and  Kaumeier  v.  City  Elec- 
wards  (Tex.)  82  L.  K.  A.  825,  and  other  cases  cited  I  trie  R.  Co.  (Mich.)  40  L.  R.  A.  885. 
41  U  R.  A. 
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prudent  man  ordinarily  bestows  in  acting  in 
his  own  concerns." 
N.  D.  Rev.  Codes,  §  7714. 
Is  there  any  doubt  but  what  if  the  defend- 
ant's agent  in  charge  of  the  elevator  had  had 
boys  of  his  own,  he  would  have  covered  up 
the  rod  or  mended  the  knuckle  and  taken  off 
the  wire,— at  least  after  his  atiention  had  been 
called  to  the  fact  that  it  was  dangerous? 

The  claim  that  a  man  can  do  as  he  pleases  on 
or  within  his  own  premises  is  not  correct.^  A 
technical  trespass  by  plaintiff  does  not  bar  a 
recovery. 

Fitlier  v.  Clark,  41  Barb.  329;  Baddiff  v. 
Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  857. 

In  any  case,  where  under  all  the  circumstan- 
ces of  the  case  the  defendant  should,  in  the  ex- 
ercise of  ordinary  care  and  prudence,  and  of  a 
thoughtful  regard  for  the  safety  and  rights  of 
others,  have  foreseen  the  probability  of  acci- 
dent, and  where  the  danger  could  be  removed 
without  interfering  with  his  business  or  incur- 
ring any  unreasonable  expense  or  trouble  (ex- 
pense or  trouble  which  would  be  incommen- 
surate with  the  probability  of  danger),  the  de 
fendant  is  liable  for  his  neglect  in  not  protect- 
ing the  public  from  such  danger. 

Brinkley  Oar  Co.  v.  Cooper,  60  Ark.  545; 
Sioux  City  db  P.  R.  Co.  v.  Stout,  17  Wall.  667, 
21  L.  ed.  746;  Keffe  v.  Milvaukes  tfe  St.  P.  R. 

Co.  21  Minn.  207,  18  Am.  Rep.  893;  Nagel  v. 
Missouri  P,  R.  Co.  75  Mo.  658,  42  Am.  Rep. 
418;  aMalley  v.  St.  Paul,  M.  &  M.  R.  Co.  48 
Minn.  289;  Union  P.  R.  Co.  v.  McDonald,  152 
U.  8.  362,  88  L.  ed.  484;  Hydraulic  Works  Co. 
V.  Orr,  88  Pa.  832;  Kansas  C.  R.  Co.  v.  Fitz- 

Simmons,  81  Am.  Rep.  208;  Powers  v.  Harlow, 

58  Mich.  507,  51  Am.  Rep.  154;  Harriman  v. 
-  Pitt^urgh,  C.  &  St.  L.  R.  Co.  45  Ohio  St.  11; 

Heaven  v.  Pender,  L.  R.  11   Q.  B.  Div,  508; 

Young  v.  Hartey,  16  Ind.  814;  Penso  v.  Mc- 

Cormick,  125  Ind.  116.  9  L.  R.  A.  813;  Kimch- 

Imp  V.  Midland  Elevator  Co.  57  Kan.  374;  Mai- 

lay,  V.  Hihernia  Sat.  <fh  L.  Soc.  (Cal.)  21  Pac. 

525;  Lynch  v.  Nurdin,  1  Q.   B.  29;   Loioe  v. 

Salt  Lake  City,  13  Utah,  91:  Daley  y.  Norwich 

&  W.  R.  Co.  26  Conn.  691.  68  Am.  Dec.  418; 

Lane  v.  Atlantic  Works,  107  Mass.  104;   Birge 

V.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  261; 

Chicago,  B.  &  Q.  R.  Co.  v.  Orablin,  38  Neb.  90; 

Durham  v.  Musselman,  2  Blackf.  96,  18  Am. 

Dec.  188. 
An  innocent  trespasser  could  recover,  the 

danger  being  a  concealed  one. 
Kinctilow  y.  Midland  Elevator  Co.  57  Kan. 

874. 

This  case  comes  within  the  rule  of  the  Turn- 
table Cases. 
The  child  is  not  held  to  the  degree  of  care 

that  a  grown  person  is. 
Sioux   City  d  P.  R.  Co.  v.  Stout,  17  Wall. 

657,  21  L.  ed.  745;  Brijikley  Car  Co,  v.  Cooper, 

60  Ark.  545. 
Riordan's  negligence  would  not  prevent  the 

plaintiff  from  recovering. 

Lynch  v.  Nurdin,   1  Q.  B.  29:  Robinson  v. 

Cone,  22  Vt.  218.  54  Am.  Dec.  67;  Daley  v. 

Norwich  db  W.  R.  Co.  26  Conn.  591,  68  Am. 

Dec.  413;  Raueh  v.  Lloyd,  31  Pa.  858,  72  Am. 

Dec.  747;  Potoers  v.  Harlaw,  58  Mich.  507.  51 

Am.  Rep  154;  Walters  v.  Chicago,  R.  L  &  P. 

R.  Co.  41  Iowa,  78;  Bellefontaine  &  L  R.  Co.  v. 

Snyder,  18  Ohio  St.    408,  98  Am.    Dec.  175; 

41  L.  R.  A. 


Cleveland,  C.  C.  d  L  R,  Co.  v.  Manstm,  30 
Ohio  St.  451;  North  Pennsylvania  R.  Go.  v. 
Mahoney,  57  Pa.  187;  Whirley  v.  Whiteman, 
1  Head,  620;  Norfolk  d  P.  R.  Co.  v.  OrmO^, 
27  Gratt.  455;  Huff  v.  Ames,  16  Neb.  139,  49 
Am.  Rep.  716;  Galveston,  H.  d  H,  R.  Co.  v. 
Moore,  69  Tex.  64,  46  Am.  Rep.  265;  Erie  OUy 
Pass.  R.  Co.  V.  Schuster,  118  Pa.  412.  57  Am. 
Rep.  471;  Poland  v.  Missouri  R,  Co,  86  Mo. 
489;  Bettisftill  v.  Humphrey,  64  Mich.  494: 
Wymore  v.  Mahaska  County,  78  Iowa,  896,  6 
L.  R.  A.  545;  Neteman  v.  Phillipsburg  Horse 
Car  R.  Co.  52  N.  J.  L.  446,  8  L.  R.  A.  848; 
Beach,  Contrib.  Neg.  ^§  41-48. 

Messrs.  Swenson  A  Norman  and  F.  !¥• 
Root  for  respondent. 

Bartholomewt  J.,  delivered  the  opinion 
of  the  court : 

Action  for  damages  for  a  personal  iniury 
caused  by  the  alleged  negligence  of  defendant 
When  the  evidence  was  closed,  the  court,  on 
defendant's  motion,  directed  a  verdict  in  its 
favor.  The  facts  admitted,  and  which  plain- 
tiff's evidence  tended  to  establish,  are  as  fol- 
lows: The  plaintiff,  Joseph  J.  O'Leary,  Is  a 
minor,  and  was  eleven  years  old  at  the  time  of 
the  trial,  which  was  in  January,  1897.  J.  D. 
O'Leary  is  plaintiff's  duly  appointed  guardian. 
The  defendant  is  a  corporation,  and  at  the 
time  of  the  injury  complained  of,  and  for  sev- 
eral years  prior  thereto,  owned  and  operated  a 
grain  elevator  in  the  city  of  Hillsboro,  in  this 
state.  The  railroad  track  passes  through  the 
city,  running  north  and  south.  Main  street  is 
west  of  the  railroad  track,  and  runs  parallel 
therewith,  the  east  line  of  the  street  being 
identical  with  the  west  line  of  the  right  of  way. 
Fifth  avenue,  running  east  and  west,  crosses 
Main  street  and  the  railroad  track  at  right 
angles.  The  defendant's  elevator  property 
stands  in  the  northeast  corner  formed  by  the 
intersection  of  Main  street  and  Fifth  avenue. 
The  buildiog  nearest  the  corner  was  the  engine 
house.  This  was  a  brick  building  between  8 
and  9  feet  wide,  and  28  feet  long,  the  front  eod 
facing  west  on  Main  street,  but  back  from  the 
street  8  or  10  feet.  North  from  the  north  lioe 
of  the  engine  house.  20  feet  distant,  was  the 
elevator  proper.  Starting  in  front  of  the  engine 
house,  and  e.\tending  to  and  along  the  front  of 
the  elevator,  was  an  elevated  driveway  for 
hauling  grain  to  the  elevator.  This  driveway 
was  not  more  than  2  feet  high  where  it  left  the 
engine  house,  and  raised  to  about  5  feet  in 
height  at  the  elevator.  There  was  a  railing  on 
the  driveway,  and  on  the  inside  or  east  side  it 
was  boarded  up  from  the  ground  to  the  drive- 
way, but  there  were  boards  off,  so  a  man  could 
pass  through.  The  elevator  at  the  south  end 
was  30  feet  wide.  The  south  side  of  the  engine 
house  ran  back  along  the  walk  on  the  north 
side  of  Fifth  avenue.  The  first  side  track  of 
the  railroad  was  8  or  10  feet  east  of  the  east 
end  of  the  engine  house.  The  machinery  in 
the  elevator  was  connected  with  the  engine  by 
means  of  a  shaft  or  tumbling  rod  extending 
across  the  space  between  the  two  buildings 
about  15  inches  from  the  ground,  and  6  or  8 
feet  from  the  driveway.  About  the  middle  of 
this  shaft  was  a  knuckle  connecting  two  sepa- 
rate pieces  of  the  shaft.  This  knuckle  was 
bolted  over  the  ends  of  the  shaft,  and  by 
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meaoB  of  slots  in  the  knuckle  and  in  the  shaft, 
into  which  iron  wedges  were  fitted,  a  solid 
connection  was  made.  These  wedges  would 
sometimes  work  loose,  and,  to  avoid  that,  a 
wire,  ahout  the  siase  of  a  large  fence  wire  or  tele- 
graph wire,  had  been  used  to  wind  around  the 
shaft  and  the  knuckle  in  such  a  manner  as  to 
hold  the  wedges  in  place.  The  eod  of  this 
wire  was  left  standing  out  about  0  inches  from 
the  knuckle.  Neither  the  shaft  nor  the  knuckle 
was  in  any  manner  boxed  or  covered.  When 
the  shaft  was  in*  motion,  the  protruding  end  of 
the  wire  could  not  be  seen,  or,  if  seen  at  all, 
only  as  a  dim  outline.  The  shaft  had  been 
used  by  defendant  in  this  uncovered  condition 
for  a  number  of  years.  Just  how  long  the 
wire  had  been  used  does  not  appear.  In  the 
summer  time,  boys  at  play  sometimes  went 
upon  this  space  between  the  engine  house  and 
the  elevator,  and  over  and  around  this  shaft. 
The  object  that  seems  to  have  been  attractive 
to  children  was  an  escape  pipe  that  came  out 
of  the  engine  house  a  few  feet  distant  from 
the  shaft.  The  spot  would  seem  also  to  have 
been  something  of  a  resort  for  tramps,  as  the 
evidence  shows  them  to  have  been  there  on 
several  occasions.  These  facts  were  all  known 
to  the  defendant. 

Late  in  the  evening  of  July  19,  1896,  the 
plaintiff,  in  company  with  one  Riordan, 
reached  Hillsboro.  This  man  Riordan  was 
plaintiff's  uncle,  and  was  at  that  time  his 
guardian.  His  sight  was  defective.  He 
could  see  sufficiently  well  for  all  purposes  of 
locomotion,  but  he  represented  himself  as 
blind,  and  was  going  through  the  country 
soliciting  chanty.  Ostensibly,  he  was  cared 
for  by  plaintiff,  who  led  him  whithersoever  he 
went.  Plaintiff  was  completely  under  Rior- 
dan's  control.  They  stopped  at  an  hotel  that 
night,  on  Main  street,  and  nearly  opposite  the 
elevator.  The  next  morning,  after  breakfast, 
Riordan  directed  plaintiff  to  take  him  to  some 
box  cars  that  stood  on  the  track,  where  he 
would  smoke.  They  crossed  over  Main  street 
on  the  north  side  of  Fifth  avenue,  and  fol- 
lowed the  sidewalk  going  east  until  they  had 
passed  beyond  the  east  end  of  the  enginehouse 
far  enough  to  permit  Riordan  to  look  into  the 
space  between  the  engine  house  and  the  ele- 
vator. There  he  saw  a  ladder  lying  on  its  side, 
and  leaning  against  the  boards  that  extended 
from  the  ground  up  to  the  driveway.  He  in- 
•dicated  that  he  would  use  that  as  his  smoking 
place,  and  accordingly  they  passed  into  the 
space,  crossed  over  the  shaft,  and  sat  down  on 
the  ladder.  As  they  sat  down,  Riordan 
dropped  his  cane  in  such  a  manner  that  it 
pass^  under  the  shaft.  The  shaft  was  in 
motion,  and  was  revolving  about  160  times  per 
minute.  After  Riordan  had  finished  smoking, 
he  directed  plaintiff  to  get  his  cane.  In  en- 
deavoring to  get  the  cane,  plaintiff's  clothes 
were  caught  by  the  protruding  and  practically 
inyisible  end  of  the  wire,  and  he  was  instantly 
whirled  around  therevolving  shaft  and  knuckle. 
The  outcry  caused  the  man  in  charge  of  the 
elevator  to  stop  the  engine  as  speedily  as  he 
could.  The  plaintiff  was  frightfully  injured, 
but  ultimately  recovered,  with  the  loss  of  one 
leg  at  the  knee.  The  sole  proposition  involved 
in  the  case  is  whether  or  not  defendant  is  lia 
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ble,  under  the  facts  stated,  in  damages,  for  the 
injury  to  plaintiff. 

The  precise  principles  of  law  that  should 
measure  the  liability  of  the  landowner  to  per- 
sons injured  upon  his  lands  are  difficult  of 
ascertainment.  This  arises  in  part  from  the 
inherent  intricacies  of  the  subject,  and  in  a 
greater  degree  from  the  circumstances  that 
the  facts  in  nearly  every  case  are  so  clearly 
differentiated  from  the  facts  in  every  other 
case  that  it  has  not  been  possible  for  courts  to 
establish  many  general  rules  governing  such 
cases.  More  particularly  has  this  been  true 
when,  as  in  this  case,  the  injured  person  was  a 
child;  and,  as  capacity  and  responsibility  on 
the  part  of  the  injured  persons  are  elements 
that  always  enter  into  the  consideration  of  con- 
tributory negligence,  it  follows  that  with  chil- 
dren the  age  and  mental  development  make  it 
still  more  difficult  to  establish  general  rules. 
In  cases  of  this  class,  where  the  defendant  has 
been  held  liable,  the  case  of  Lynch  v.  Nurdin, 
1  Q.  B.  29,  is  quite  generally  cited  as  an  au- 
thority in  favor  of  a  recovery.  On  the  other 
hand,  and  in  the  interest  of  landowner  defend- 
ants, it  has  been  urged  that  this  case  is  not 
such  an  authority,  because  the  injury  in  that 
case  occurred  in  the  public  street,  where  the 
injured  child  had  a  legal  right  to  go.  In  that 
case  a  horse  and  cart  wereleft  unhitched  and 
unattended  in  the  street,  and  the  plaintiff,  a 
lad  seven  years  of  age,  climbed  upon  the  cart: 
another  boy  led  the  horse  away;  and  the  plain- 
tiff, in  attempting  to  get  down,  was  run  over 
and  injured.  The  owner  of  the  horse  and  cart 
was  held  liable,  on  the  ground  of  negligence 
in  leaving  the  horse  and  cart  unhitched,  and 
with  no  person  to  take  care  of  it,  in  a  street 
where  children  were  playing.  While  it  is  true 
that  plaintiff  was  not  a  trespasser  by  being  in 
the  street,  yet  he  was  a  trespasser  when  he 
climbed  upon  the  cart.  In  Stoyx  City  <&  P.  R, 
Co,  V.  Stout,  17  Wall.  657,  21  L.  ed.  745,  the 
Supreme  Court  of  the  United  States,  in  speak- 
ing of  Lynch  v.  Nurdin,  says:  "The  child  was 
clearly  a  trespasser  in  climbing  upon  the  cart, 
but  was  allowed  to  recover.''  We  think  that 
case  is  a  clear  authority  in  favor  of  allowing  a 
technical  trespasser  to  recover  by  reason  of  the 
negligence  of  defendant.  The  case  of  Sioux 
City  d  P.  R.  Co.  V.  Stout,  17  Wall.  657,  21  L. 
ed.  745,  was  the  first  of  a  series  of  cases  now 
known  as  the  * 'Turntable  Cases,"  wherein  rail- 
road companies  have  been  held  liable  for  in- 
juries received  by  children  while  playing  upon 
or  around  turntables  by  reason  of  the  fact  that 
the  turntables  were  left  unfastened  and  un- 
guarded. Among  these  cases  may  be  men- 
tioned Keffe  V.  Milwaukee  dt  St,  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393;  (TMalUy  v.  St. 
Paul,  M.  d  M.  R.  Co.  43  Minn.  289;  Barrett 
V.  Southern  P,  Co,  91  Cal.  296;  Fort  Worth 
db  D.  a  R.  Co.  V.  Measles,  81  Tex.  474;  Kan- 
sas C.  R.  Co.  V.  Fitzsimmons,  22  Kan.  686,  81 
Am.  Rep.  203:  Union  P.  R.  Co.  v.  Dunden, 
37  Kan.  1;  Nagel  v.  Missouri  P.  R.  Co.  76 
Mo.  658.  42  Am.  Rep.  418;  Ilwaco  R.  dt  Nav. 
Co.  y.'Hedrick,  1  Wash.  St.  446.  All  of 
these  cases  practically,  and  some  of  them  ex- 
pressly, treat  the  plaintiff  as  a  technical  tres- 
passer; and  they  establish  the  principle  that 
such  a  trespasser  may  recover,  although  there 
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be  DO  wilful  act  or  gross  negligence  on  the 
part  of  the  defeodant.  But  these  cases  are  sut 
generis.  They  have  for  their  foundation  the 
assumption  that  a  defendant  landowner  roust 
know  that  children  will  follow  their  childish 
instincts  and  iDclinations,  and  that  they  are 
without  capacity  to  clearly  discriminate  be- 
tween things  that  are  dangerous  and  things 
that  are  not  dangerous;  and,  therefore,  if  be 
leave  upon  his  premises  a  dangerous  piece  of 
machinery  unguarded  and  fully  exposed,  and 
in  a  position  where  it  will  probably  be  seen  by 
children,  and  of  a  character  that  would  natur- 
ally attract  and  entice  children,  he  must  antici- 
pate that  children  will  go  around  and  upon  it: 
and  he  is  therefore  bound  to  use  ordinary  care 
to  protect  these  unconscious  trespassers  from 
being  unnecessarily  injured  by  such  dangerous 
machinery.  Nor  has  the  application  of  this 
principle 'been  confined  to  this  one  Hoe  of 
cases.  It  was  applied  in  Birge  v.  Oardiner,  19 
Conn.  607,  50  Am.  Rep.  261,  where  the  injury 
was  produced  by  a  gate;  in  Brinkley  Gar  Go, 
V.  Cooper^  60  Ark.  645,  where  the  child  was 
scalded  in  a  pool  of  hot  water;  in  Uarriman  v. 
Pittsburgh,  G.  &  St.  X.  B.  Go.  45  Ohio  St,  11, 
where  thedangerousobjectwasasignal  torpedo; 
in  Mullaney  v.Spenee,  16  Abb.  Pr.  N.  S.  819, 
an  elevator  worked  by  steam;  in  Pekin  v. 
McMahon,  154  111.  141,  27  L.  R.  A.  206 ; 
484,  a  deep  pit  filled  with  water  and  floating 
materials;  m  Powers  v.  Harlow,  53  Mich.  507, 
51  Am.  Rep.  164,  where  the  injury  was  caused 
by  a  dynamite  cartridge,  but  there  was  a  ques- 
tion of  license  in  the  case  also;  in  Whirley  v. 
Whiteman,  1  Head,  610,  cogwheels  outside  of 
a  paper  mill,  but  operated  by  a  shaft  from 
within;  in  Bransom  v.  Lcbbrot,  81  Ky.  638,  50 
Am.  Rep.  198,  lumber  pile;  in  Maekey  v.  Vicks- 
burg,  64  Miss.  777,  where  the  injury  was  caused 
by  falling  into  an  excavation  made  by  the  city. 
Many  other  cases  might  be  cited,  but  these  are 
suflicient  to  show  the  wide  diversity  of  facts 
to  which  this  principle  has  been  applied. 
These  cases  bear  upon  the  case  under  coosid- 
eration  only  in  the  fact  that  they  establish 
the  principle  that  a  trespasser  on  land,  and 
who  is  injured  thereon,  may,  under  some  cir- 
cumstances, recover  therefor  from  the  land- 
owner, on  the  ground  of  the  negligence  of  the 
latter.  But  the  general  ground  upon  which 
these  recoveries  were  allowed  exclude  this  case 
from  the  operation  of  the  principle.  In  each 
case  cited,  it  was  held  that  the  landowner 
placed  or  created  upon  his  premises  a  danger- 
ous object  or  condition,  which  was  attractive 
to  children,  and  which  he  had  reason  to  be 
lieve  would  attract  children,  and  which  did  in 
fact  draw  the  injured  child  to  it.  While  the 
plaintiff  in  this  case  is  a  child,  and  doubtless 
subject  to  the  instincts  and  inclinations  of 
children,  and  while  the  evidence  tends  to 
show  that  the  place  where  he  was  injured  was 
attractive  to  children,  yet  it  clearly  appears 
that  plaintiff  was  not  in  fact  attracted  to  the 
spot,  and  was  not  induced  to  go  there  by  rea- 
son of  his  childish  instincts  and  inclinations. 
There  is  another  well-recognized  line  of  au- 
thoritv  under  which  a  trespasser  has  been  per- 
mitted to  recover.  It  covers  the  cases  where, 
after  the  trespass  is  known  and  the  danger  per- 
ceived, the  landowner  fails  to  use  ordinary 
diligence  to  protect  the  trespasser  from  injury. 
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See  cases  cited  in  note  7,  §  1263,  vol.  3,  Elliott^ 
Railroads:  also,  Louisville  dbN.  B.  Go,  v.  Cole- 
man, 86  Ey.  556;  Oolumbus  dt  W.  R.  Co,  v. 
Wood^  86  Ala.  164;  Bostwick  v.  Minneapolis  d 
P,  B.  Go.  2  N.  D.  440.  But  the  facts  in  ibis 
case  likewise  exclude  it  from  that  line  of  au- 
thority. A  trespasser  may  also  recover  for  in- 
juries inflicted  upon  him  by  the  wanton  or 
wilful  acts  of  the  defendant.  This  is  element- 
ary. These  classes,  generally  speaking,  cover 
all  the  conditions  under  which  a  trespasser,, 
whether  knowingly  and  wilfully  such,  or  only 
technically  such,  is  permitted  to  recover  from 
the  landowner. 

It  is  a  fundamental  principle  of  law  that 
the  absolute  right  of  every  man  to  use  his  own 
property  as  he  pleases,  for  all  purposes  to 
which  such  property  is  usually  applied,  pro- 
vided he  exercises  proper  care  and  skill  to 
prevent  any  unnecessary  injury  to  others,  ia 
unlimited  and  unqualified  up  to  the  point 
where  the  particular  use  becomes  a  nuisance. 
Fisher  v.  Glark,  41  Barb.  329.  It  is  equally 
true  that  a  landowner  owes  no  duty  of  pro- 
tection to  a  trespasser,  at  least  up  to  the  Ume 
when  the  trespass  is  known.  In  other  words, 
he  is  under  no  legal  duty  to  keep  his  premises 
in  such  condition  that  they  may  be  trespassed 
upon  with  safety  to  the  trespasser,  provided 
their  condition  does  not  unnecessarily  inviie 
injury.  We  think  that  it  is  under  this  proviso 
that  the  Turntable  Gases  and  others  of  that 
class  must  be  placed  where  no  question  of 
license  is  involved.  They  cannot  be  placed 
upon  the  ground  of  implied  invitation  because 
the  attractive  object  that  allured  the  child,  and 
wrouj^ht  the  injury,  was  not  placed  on  the 
premises  for  the  purpose  of  alluring  children, 
but  it  was  placed  there  or  left  there,  unfastened 
or  unguarded,  with  knowledge  that  it  would 
allure  children.  We  are  aware  that  able  courts 
have  very  recently  refused  to  follow  the  prin- 
ciple of  the  Turntable  Gases.  Frost  v.  Eastern 
B.  Go.  64  N.  H.  2£0:  DanieU  v.  Ne^o  York  A 
N.  E.  B.  Co.  154  Mass.  849,  13  L.  R.  A.  248; 
Walsh  V.  FitcJiburg  B.  Co.  145  N.  Y.  301,  27 
L.  R.  A.  724. 

In  this  case  we  neither  adopt  nor  reject  the 
principle  of  the  TurntaUe  Gases,  our  object 
being  to  show  that  in  no  event  do  they  apply 
to  the  case  at  bar.  But  it  is  ureed  that  in 
their  general  scope  they  do  apply  to  this  case; 
that  the  shaft  and  knuckle  could  have  been 
boxed  or  covered  at  small  expense;  that  ex- 
posed they  were -dangerous,  as  the  accident  in 
this  case  proves;  and  that,  as  children  and 
tramps  were  attracted  to  the  spot,  defendant 
was  bound  to  anticipate  such  an  accident,  and 
its  failure  to  guard  against  it  was  actionable 
negligence.  But  actionable  negligence  is  sim- 
ply a  failure  to  exercise  that  diligence  and 
skill  that  was  imposed  by  some  legal  duty.  In 
Indianapolis  v.  Emmelman,  lOi  Ind.  530,  58 
Am.  Rep.  65.  it  is  said:  '*The  first  requisite  in 
establishing  negligence  is  to  show  the  existence 
of  the  duty  which  it  is  supposed  has  not  been 
performed."  And  Judge  Mitchell  savs,  in 
Akers  v.  Chicago,  St,  P.  M.  <fe  0.  B.  Co.  6S 
Minn.  544:  "Actionable  negligence  is  the  fail- 
ure to  discharge  a  legal  duty  to  the  person  in- 
jured. If  there  is  no  duty,  there  is  no  neg- 
ligence. Even  if  the  defendant  owes  a  duty 
to  someone  else,  but  does  not  owe  it  to  the 
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peTson  injured,  do  action  will  lie.  The  duty 
must  be  due  to  the  person  injured."  What 
duty  did  this  defendant  owe  to  this  plaintiff? 
Let  us  concede  (and  no  decided  case  has  gone 
so  far)  that  children  non  sui  juris  were  at- 
tracted, not  by  the  dangerous  machinery,  but 
by  the  escape  pipe,  anoi  that  defendant  knew 
they  were  so  attracted,  and  that  the  proximity 
of  the  escape  pipe  to  the  knuckle  was  such  as 
to  endanger  the  safety  of  children  so  drawn  to 
the  escape  pipe,  and  as  to  them  defendant  owed 
the  duty  of  covering  the  knuckle;  yet  such 
duty  extended  only  to  sgch  children  as  were 
drawn  to  or  enticed  upon  the  premises  by  the 
dangerous  attraction  that  the  defendant  had 
placed  or  suffered  thereon.  As  to  persons  who 
went  upon  the  premises  solely  for  their  own 
cenvenience,  and  to  subserve  their  own  ends 
and  purposes,  no  such  duty  could  exist.  De- 
fendant fasd  no  reasonable  cause  to  anticipate 
or  apprehend  that  its  premises  would  be  thus 
used  by  trespassers;  and,  if  defendant  owed 
no  duty  of  protection  to  such  persons,  no  ac- 
tionable negligence  can  be  predicated  upon  its 
failure  to  furnish  such  protection. 

That  the  plaintiff  was  placed  in  the  danger- 
ous situation  by  one  under  whose  control  he 
was  is  his  misfortune,— and  a  most  deplorable 
misfortune  it  is  in  this  case,~but  that  fnct 
does  not  change  the  defendant's  legal  duty. 
Children  are  liable  for  their  torts  even  when 


committed  under  the  express  orders  of  their 
parents  or  guardians.  8coU  v.  Wation,  46  Me. 
863,  74  Am.  Dec.  457;  Kilpatrick  v.  Bodl,  67 
Me.  543;  Smith  v.  Kron,  96  N  C.  892;  Chandler 
V.  Beaton,  37  Tex.  406;  UuMing  v.  Engel,  17 
Wis.  231,  84  Am.  Dec.  741;  Sdiool  Dist.  M.  1 
V.  Bragdon.  28  N.  H.  507. 

The  directions  of  Riordan  did  not  make 
plaintiff  less  a  trespasser.  It  does  not  appear, 
and  is  not  claimed,  that  his  trespass  was  known 
to  defendant,  or  that  maintaining  the  shaft 
and  knuckle  in  the  condition  in  which  they 
were,  in  the  locality  in  which  thev  were,  was 
an  act  of  wanton  or  wilful  negligence,  that 
manifests  an  indifference  to  consequences,  or 
disregard  for  the  property  or  persons  of  others. 
The  question  of  contributory  negligence  does 
not  enter  into  this  case.  None  can  properly 
be  attributed  to  plaintiff,  nor  can  actionable 
negligence  be  attributed  to  defendant.  The 
plaintiff's  misfortune — and  it  is  indeed  a  sad 
one— resulted  from  one  of  those  accidents  for 
which  the  law  can  cast  the  blame  upon  no  one. 

Several  errors  were  assigned  upon  the  rul- 
ings upon  the  evidence.  'The  view  of  the  law 
as  herein  expressed  renders  them  all  imma- 
terial. 

The  judgment  of  the  District   Court  is  af- 


All  concur. 
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Sarah  E.   KEYS  et  al.,   Plffs.  in  Err., 

V. 

PITTSBURG  &  WHEELING  COAL 
COMPANY. 

(68  Ohio  St.  246.) 

*  1  •  Where  coal  laAds  are  owned  by  ten- 
ants in  common*  one  of  which  beintr  eoiraffed 
in  miDinir  coal  under  adjoining  lands,  his  ooten. 
ants  being  infants,  and  tbe  former  enters  into 
a  contract  wltti  tbe  father  of  tbe  iof ants  for  pur- 
chasing tbe  interest  of  the  latter  lu  tbe  common 
estate;  and  tbe  purobaser.  acting  in  good  faith 
under  a  belief  tbat  tbe  title  will  be  perfected  by 
proceedmgs  instituted  in  tbe  probate  court  for 
that  purpose  or  by  tbe  infants  wben  they  arrive 
at  full  age,  enters  upon  tbe  common  estate,  and 
mines  and  sells  coal  therefrom,— tbe  measure  of 
damages  in  an  action  brought  airainst  him  on 
tbat  account  by  a  guardian  of  tbe  infants  is  the 
value  of  tbe  coal  in  place  at  tbe  time  it  was 
mined. 

&•  If;  in  such  case*  the  purchaser,  in  the 
course  of  operating  coal  mines  on  his 
own  lands  that  surround  or  abut  on  tbe  com- 
mon estate,  has  constructed  entries,  tramways, 
etc.,  conveniently  located  for  removing  from  tbe 
common  estate  coal  tbat  may  be  mined  there, 
tbat  circumstance,  as  well  as  every  ^other  one, 

*Headnotes  by  tbe  Court. 


Note.— For  tbe  similar  question  of  tbe  measure 
of  damages  for  injury  to  or  destruction  of  trees, 
see  Bailey  v.  Chicago,  M.  ft  St.  P.  R.  Co.  (S.  D.)  19 
L.  U.  A.  668:  Whiting  v.  Adams  (Yt.;  25  L.  K.  A.  608. 
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natural  or  artificial,  which  tends  to  enhance  or 
diminish  the  value  of  the  coal  in  place,  should  l)e 
considered  by  the  Jury  in  fixing  such  value. 

iWUliame  and  MimhdO,  JJ.,  dinenU) 
(March  29, 1808.) 

ERROR  to  the  Circuit  Court  for  Belmont 
County  to  review  a  iudgtnent  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in  fa- 
vor of  plaintiffs  in  an  action  brought  to  recover 
the  value  of  coal  taken  from  plaintiff's  prop- 
erty by  defendants.     Affirmed, 

Statement  by  Bradbury,  J. : 

This  action  was  brought  by  plaintiffs  in 
error  to  recover  of  defendant  in  error  dam- 
ages on  account  of  the  latter  having  mined  and 
removed  coal  belonging  to  the  former.  The 
plaintiffs  in  error  recovered  a  judgment  in  the 
court  of  common  pleas,  which,  on  being  taken 
on  error  to  the  circuit  court,  was  there  reversed 
for  error  in  the  charge  of  the  court.  There- 
upon the  plaintiffs  in  error  brought  the  cause 
here  to  reverse  the  judgment  of  the  circuit 
court  and  reinstate  that  of  the  court  of  com- 
mon pleas. 

Messrs,  C.  L.  Weems,  A.  H.  Mitchell* 
and  W.  Mitchell,  for  plaintiffs  in  error: 

The  rule  given  by  the  court  of  common 
pleas  was  fair,  and  if  error  it  was  prejudicial 
to  plaintiffs  in  error. 

It  is  wholly  immaterial  whether  plaintiffs 
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could  have  mined  this  coal  with  large  or  small 
profit,  or  could  have  mined  it  at  all. 

In  an  action  of  trover  for  the  conversion  of 
the  coal  the  plaintiffs  are  at  least  entitled  to 
the  value  of  the  coal  immediately  after  it  is 
knocked  down  in  the  mine. 

Omaha  &  G.  Smelting  d  Ref,  Co,  v.  Tabor, 
13  Colo.  41.  5  L.  R.  A.  236. 

When  the  calculation  is  made,  it  shows  that 
the  verdict  is  for  less  than  one  half  of  the  net 
value,  so  that  defendant  has  no  cause  of  com- 
plaint as  to  the  amount  of  the  verdict. 

If  the  company  took  this  coal  by  reason  of 
their  own  negligence,  plaintiffs  would  be  en- 
titled to  the  gross  value  of  the  coal. 

To  get  at  the  net  value  of  the  coal  mined  we 
must  find  the  number  of  bushels  mined.  To 
do  this  we  reduce  an  acre  of  coal  to  square 
feet,  which  makes  48,560  square  feet  in  an 
acre,  which  being  multiplied  bv  5},  being  the 
average  thickness  of  a  vein  of  coal,  gives  us 
225,060  cubic-  feet  in  one  acre,  next  we  reduce 
this  sum  to  pounds  by  multiplying  by  84,  for 
there  are  84  pounds  of  coal  in  each  cubic  foot 
of  coal,  which  makes  18,905,040  pounds  of 
coal  in  each  acre,  and  as  80  pounds  make  a 
bushel  of  coal,  we  divide  18,905,040  by  80 
which  gives  us  236,816  bushels  in  a  solid  acre 
of  coal.  Multiply  this  by  48.29,  the  number 
of  acres  mined,  and  we  have  11,411,698.74 
bushels  of  coal  mined  and  converted  from  the 
48.29  acres  of  solid  coal. 

The  net  value  of  this  coal  being  1  cent  per 
bushel,  makes  the  net  value  of  11.411,698.74 
bushels  of  coal  mined  $114,116.69.  Of  this 
sum,  the  plaintiffs,  who  own  the  5-28  are  en- 
titled to  $20,020.89. 

The  verdict  for  $9,500  being  less  than  one 
half  of  $20,020.89  cannot  be  said  to  be  against 
the  evidence  in  any  sense,  for  the  evidence  is 
clear  and  not  contradicted,  and  figures  a  ver- 
dict of  $20,020.89. 

The  tenant  in  possession  or  a  cotenant  can- 
not make  any  conveyance  that  will  in  any  man- 
ner prejudice  the  interests  of  a  cotenant. 

One  cannot  convey  his  interest  in  any  par- 
ticular part  of  the  common  estate  without  the 
consent  of  bis  cotenant. 

2  Perry,  Tr.  §§  774,  776;  Martindale,  Con- 
veyancing, p.  81,  and  note  2;  Freeman,  Co- 
tenancy &  Partition,  §§  198,  251,  note  3;  Allen 
V.  De  Oroodt,  98  Mo.  159. 

If  a  tenant  in  common  of  chattels  is  guilty  of 
a  conversion  of  them,  or  sells  or  de.^^troys  them, 
or  commits  an  act  equivalent  thereto,  or  so  ap- 
propriates them  to  his  own  use  as  to  render 
any  future  enjoyment  of  them  by  bis  cotenant 
impossible,  the  latter  may  maintain  an  action 
of  tort  in  the  nature  of  trover  against  him. 

Needliam  v.  Uill,  127  Mass.  138;  Weld  v. 
Oliver,  21  Pick.  559;  Burhank  v.  Crooker,  7 
Gray.  158,  66  Am.  Dec.  470;  Goell  v.  Morse^ 
126  Mass.  480;  Hyde  v.  Stone,  9  Cow.  280,  18 
Am.  Pec.  501;  Oilhert  v.  Dickerson,  7  Wend. 
449,  22  Am.  Dec.  592;  Farr  v.  Smith,  9  Wend. 
338,  24  Am.  Dec.  162;  Mumford  v.  McKay,  8 
Wend.  442.  24  Am.  Dec.  34;  Dyckman  v. 
Valiente,  42  N.  Y.  549;  White  v.  Brooks,  48  N. 
H.  402;  Neilson  v.  Slade^  49  Ala.  258;  Courts 
V.  BappU,  49  Ala.  254;  Green  v.  Edick,  66 
Barb.  564;  Wheeler  v.  Wheeler,  83  Me.  847; 
SmaU  V.  Robinson,  9  Hun,  419;  Rightmyer  v. 
Raymond,  12  Wend.  51;   White  v.  Osborn,  21 
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Wend.  72;  Waller  v.  Botding,  108  N.  C.  289, 
12  L.  R.  A.  261;  Clow  v.  Plummer,  85  Mich. 
550;  Foster  v.  Weaver,  118  Pa.  42,  and  cases 
cited;  Perry  v.  Granger,  21  Neb.  579;  2  Suth- 
erland, Damages,  p.  2483,  note  1. 

Where  a  party  severs  a  part  of  the  realty  it 
becomes  personal  property,  and  a  remainder- 
man or  reversioner  is  entitled  to  it,  and  may 
sue  in  trover  or  replevin. 

Clark  V.  Holden,  7  Gray,  8,  66  Am.  Dec. 
450;  PhiUips  v.  Allen,  7  Allen,  115;  Alien  v.  De 
Qroodt,  98  Mo.  159;  2  Washburn,  Real  Prop. 

ep.  467,  742;  1  Hllliard,  Real  Prop.  p.  273; 
rigbtly's  Difrest,  p.' 3619,  g  56;  Hoy  v.  Smith, 
49  Barb.  360;  Chw  v.  Plummer,  85  Mich.  550; 
15  Am.  &  Eng.  £nc.  Law,  p.  601,  note  7; 
Bulkley  v.  Dolbeare,  7  Conn.  282;  Mooree  v. 
Wait,  3  Wend.  104;  26  Am.  &  Eng.  Enc.  Law, 
pp.  832,  833. 

The  answer  of  the  defendant  states  no  de- 
fense whatever  to  plaintiffs'  action  for  damages 
for  coal  taken  and  converted. 

15  Am.  &  Eng.  Enc.  Law,  p.  602,  and  notes 
1-4,  and  6,  also  p.  604.  and  notes,  pp.  601,  605, 
and  note  7,  pp.  602,  608.  and  note  1;  4  Am.  & 
Eng.  Enc.  Law.  p.  114,  and  note  2,  p.  121, 
notes  1,  2,  p.  128;  8  Sutherland,  Damages, 
p.  2402,  §§  1109.  1110.  p.  2432,  §  1127,  noiel. 
pp.  2434,  2481,  g  1126,  note  4.  See  generally. 
^§  1108-1187,  and  for  injury  to  the  inherit- 
ance, see  g§  1083, 1084;  Lake  Shore  d:  M.  S.  R. 
Co.  V.  TJutchins,  82  Ohio  St.  571,  30  Am.  Rep. 
629;  87  Ohio  St.  282;  Burgner  v.  Humphrry, 
41  Ohio  St.  857;  Dixon  v,  Caldioell,  15  Ohio  St. 
412, 86  Am.  Dec.  487;  Ecerson  v.  Seller,  105  Ind. 
266;  E.  E.  BoUes  Wooden-ware  Co.  v.  United 
States,  106  U.  S.  482.  27  L.  ed.  280;  Freeman, 
Cotenancy  &  Partition,  §  805,  note  4;  Shepard 
V.  Pettii,  80  Minn.  119;  2  Field,  Briefs,  §§  504, 
508;  United  States  v.  Wingate,  44  Fed.  Rep. 
129;  Benson  Min.  dk  Smelting  Co.  v.  Alfa  Min. 
&  Smelting  Co.  145  U.  S.  428,  36  L.  ed.  762; 
Sedgw.  Damages,  pp.  542,  622-624;  Kier  v. 
Peterson,  41  Pa.  857;  UniUd  Slates  v.  Mills,  9 
Fed.  Rep.  684;  Foster  v.  Weaver,  118  Pa.  42. 

The  wrongdoer  must  pay  the  value  of  the 
property  when  it  becomes  a  chattel,  minus  the 
reasonable  outlays  of  the  business — the  cost  of 
mining. 

See  15  Am.  &  Eng.  Enc.  Law,  p.  601;  3  Am. 
&  Eng.  Enc.  Law,  pp.  876,  378;  Hartford  Iron 
Min.  Co.  V.  Cambria  Min.  Co.  93  Mich.  90; 
Coleman's  Appeal,  62  Pa.  252. 

The  existence  of  a  life  estate  does  not  limit 
plaintiffs  below  to  an  action  of  waste  for  the 
injury  done  their  interests  in  the  remainder. 
They  may  bring  trover  for  the  chattel  severed 
by  the  waste. 

Allen  V.  DeGroodt,  98  Mo.  159;  Clark  v.  Boi- 
den,  7  Gray,  8.  66  Am.  Dec.  450;  PhiUips  v. 
AUen,  7  Allen,  115;  Groekett  v.  Crockett,  2  Ohio 
St.  181;  1  Washb.  Real  Prop.  pp.  lUetseg. 

The  cotenancy  of  the  parties  is  no  obstacle 
to  a  recovery,  nor  are  we  relegated  to  a  bill  io 
equity  for  an  accounting. 

Omaha  cfe  G.  Smelting  &  Ref.  Co.  v.  Tabor, 
13  Colo.  41.  5  L.  R.  A.  286;  Umeon  v.  Pfaf, 

1  Handy  (Ohio)  449;  Van  Buskirk  v.  Dunlap, 

2  Western  Law  Monthly,  126;  Klonne  v.  Brad- 
street,  7  Ohio  St.  825;  Dixon  v.  Caldwell,  15 
Ohio  St.  415,  86  Am.  Dec.  487;  Hager  v.  Reed, 
11  Ohio  St.  635;  NeiUon  v.  Fry,  16  Ohio  St, 
557,  91  Am.  Dec.  110;  Freeman,  Cotenancy  & 
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Partition.  §6  261,  802;  Shepard  v.  Petiit,  80 
Minn.  119;  Clow  v.  Plummer,  85  Mich.  660; 
Omaha  d  Q,  Smelting  d  Bef,  Co.  v.  Taifor,  13 
Colo.  41,  5  L.  R.  A.  2?6;  MeCord  v.  Oakland 
Quicksilver  Min.  Co.  64  Cal.  184,  49  Am.  Hep. 
686;  8  Am.  Lead.  Cas.  Real  Prop.  p.  112;  Rev. 
Stat.  §  5774;  1  Bl.  Com.  bk.  2,  p.  188,  for  rea- 
son of  the  enactment  of  §  5774.  p.  282;  McCord 
V.  Oakland  Quicktdlver  Min.  Co.  64  Cal.  184, 
49  Am.  Rep.  686;  Baker  v.  WheeUr,  8  Wend. 
505,  24  Am.  Dec.  66;  WarfiM  v.  LindeU,  38 
Mo.  661,  90  Am.  Dec.  443. 

Mr.  Newell  K.  Kennon,;for  defendant  in 
error: 

Without  rescinding  the  contract  Mary  E. 
Keys  and  Martha  J.  Clark,  two  of  the  plain- 
tiffs, have  enjoyed  and  had  full  control  of  the 
25  acres  of  surface  land  for  eight  years  since 
they  state  the  coal  was  removed  from  the 
Qriffin  tract,  and  for  eight  and  six  years,  re- 
spectivelv,  since  arriving  at  majority. 

An  infant  may.  as  a  general  rule,  disaffirm 
any  contract  in  which  he  has  entered,  but  until 
he  does  so  the  contract  may  be  said  to  subsist 
capable  of  being  made  void  by  disaffirmance 
on  his  arriving  at  age. 

Lemmon  v.  Beeman,  45  Ohio  St.  509. 

The  plaintiffs  do  not  allege  that  any  actual 
permanent  injui^  has  been  done  to  the  estate 
in  remainder.  There  is  no  claim  by  plaintiffs 
that  the  estate  has  been  diminished  in  value, 
and  it  is  submitted  that  plaintiffs  must  allege 
and  prove  that  their  estate  has  suffered  actual 
permanent  injury. 

Ward  V.  Carp  River  Iron  Co.  47  Mich.  69; 
8  Sutherland,  Damages,  g  1038;  Sayers  v.  Ho*- 
kinson,  110  Pa.  473. 

If  the  case  is  such  that  the  plaintiff  can  be 
fully  compensated  by  a  sum  of  money  less 
than  the  full  value  of  the  property  converted, 
the  recovery  will  be  limited  to  the  amount  that 
will  suffice  for  complete  indemnity. 

3  Sutherland,  Damages.  ^^  1137. 1138;  Lake 
Shore  A  M.  8.  B.  Co.  v.  Mutchins,  37  Ohio  St. 
294. 

The  true  rule  of  damages  in  an  action  on  the 
case,  brought  by  a  reversioner  on  account  of 
an  injury  done  to  the  premises,  is  the  amount 
of  the  injury  done  to  the  estate  in  reversion. 

Dutro  V.  Wilson.  4  Ohio  St.  101;  Kent  v. 
Bentley,  10  Ohio  C.  C.  132;  1  Washb.  Real 
Prop.  pp.  139.  141,  144,  152,  153,  157,  and 
note,  160, 161;  Taylor,  Land.  &  T.  §§  345,  346, 
353,  686.  687;  Story,  Eq.  Jur.  §g  909.  913, 917; 
8  Pom.  Eq.  Jur.  ^  1348. 

One  tenant  in  common  may  recover  from  an- 
other his  share  of  rents  and  profits  received  by 
such  tenant  in  common.  And  one  parcener 
may  maintain  an  action  of  waste  against  an- 
other. 

Rev.  Stat.  §  5774;  West  v.  Weyer,  46  Ohio 
St.  66. 

The  action  given  by  the  statute  is  a  civil  ac- 
tion for  rents  and  profits  "received"  by  a  co- 
tenant  in  excess  of  his  full  share  '^according  to 
the  justice  and  equity  of  the  case." 

Conard  v.  Conard,  38  Ohio  St.  467. 

Mere  silent  possession  cannot  be  construed 
as  ouster. 

MClung  v.Boss,  5  Wheat.  116-124,  5  L.  ed. 
46-49. 

The  charge  of  the  court  was  in  the  abstract, 
and  the  nile  of  damages  given  was  clearly  in- 
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applicable  to  the  facts  of  the  case— inapplicable 
to  any  case. 

Bain  ▼.  Wilson,  10  Ohio  St.  14;  Baltimore  d 
0.  R.  Co.  V.  Whitacre,  36  Ohio  St.  633;  Pitts- 
burgh db  W.  Coal  Co.  V.  Estievenard,  63  Ohio 
St.  48. 

Mr.  lu  Danford  also  for  defendant  in 
error. 

Bradbury,  J.,  delivered  the  opinion  of  the 
court: 

The  particular  ground  upon  which  the  cir- 
cuit court  reversed  the  judgment  of  the  court 
of  common  pleas  is  left  in  some  obscuritv  by 
the  record.  The  only  statement  on  the  subject 
is  "that  the  court  erred  in  its  char/re."  As  the 
defendant  in  the  court  of  common  pleas  ex- 
cepted to  a  number  of  different  propositions 
found  in  the  charge,  and  also  to  the  court's 
refusal  to  give  to  the  jury  certain  propositions 
of  law  that  it  presented  for  that  purpose,  we 
are  left  in  doubt  as  to  which  of  the  proposi- 
tions given  or  refused  the  statement  in  the  rec- 
ord refers  to.  The  particular  propositions  on 
this  subject  which  the  circuit  court  held  to  be 
erroneous  not  being  disclosed,  that  omission, 
together  with  the  somewhat  wide  range  taken 
by  the  arguments  found  in  the  briefs  of  coun- 
sel, renders  necessary  a  more  extended  consid- 
eration of  the  rules  by  which  damages  are  to 
be  ascertained  in  this  class  of  cases  than  other- 
wise would  have  been  pursued.  However  the 
discussion  contained  in  the  briefs  of  counsel 
and  the  nature  of  the  controversy  lead  quite 
clearly  to  the  conclusion  that  the  rule  by  which 
damages  should  be  assessed  was  the  contro- 
verted question  iq  this  connection.  The  record 
discloses  no  substantial  controversy  over  the 
facts  that  establish  the  defendant's  liability  to 
the  plaintiffs  under  some  rule  for  assessing 
damages.  Nor  does  any  real  controversy  ap- 
pear respecting  the  facts  which  bear  on  the  ijile 
by  which  the  damages  should  be  assessed. 

The  defendant,  a  partnership,  was  extensive- 
ly engaged  in  mining  and  shipping  coal.  The 
mouth  of  its  pit  or  entry  was  nearly  a  mile 
from  the  main  line  of  a  common  carrier.  It 
had  invested  large  sums  of  money  in  construct- 
ing entries  and  tramways  into  its  mines,  a  coal 
tipple  outside  of  the  mme.  and  in  such  equip- 
ments for  transporting  coal  from  the  mines  to 
the  tipple  as  is  necessary  for  that  purpose.  It 
owned  and  had  mined,  or  was  engaged  in 
mining,  considerable  tracts  of  coal  land  that 
were  adjacent  to  and  surrounded  on  three 
sides,  the  tract  in  question.  This  tract  could 
be  conveniently,  perhaps  profitably,  mined  if 
the  coal  could  be  transported  along  the  tram- 
ways of  the  defendant  to  the  defendant's  tipple 
If  it  could  not  thus  be  transported  its  avail- 
ability for  pro6table  mining  would  be  doubt- 
ful. These  entries  had  already  been  driven 
nearly  to  the  line  of  the  tract,  a  distance  of 
about  4,800  feet  from  the  tipple,  and  of  about 
3,000  feet  from  the  entrance  to  the  mine.  The 
situation  of  this  tract  was  such  that  to  have  at- 
tempted to  mine  the  coal  by  constructing  and 
equipping  an  entry  for  that  purpose  would 
have  been  of  doubtful  expediency  for  a  num- 
ber of  reasons.  The  only  outlet  was  too  re- 
mote from  a  common  carrier.  A  stream  of 
wdter  was  inconveniently  located  as  respects 
the  points  where  an  entry  might  be  made.  The 
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entry  would  run  against  tbe  "dip"  of  the  vein 
of  coal,  rendering  drainage  of  tbe  mine  and 
transportation  of  the  coal  both  Inconvenient 
and  expensive. 

The  defendants  had,  in  the  course  of  their 
operations,  approached  quite  near  to  this  coal, 
and  it  could  be  conveniently  mined  by  them, 
and  a  way  through  it  to  other  coal  owned  by  it 
would  be  valuable  to  them,  but,  of  course 
worthless  to  others.  Tbe  tract  of  land  had  be- 
longed to  one  Hueh  Giffln,  who,  by  will  exe- 
cuted in  1861,  devised  to  his  wife,  Jane  Giffln,  a 
life  estate  therein,  and  at  her  death  the  fee  to 
his  four  children.  In  the  year  1884  the  defend- 
ant purchased  the  life  estate  of  Jane  Giffln, 
and  soon  afterwards  |f  of  the  fee  therein,  and 
attempted  to  purchase  of  their  father  the  /^  that 
belonged  to  tbe  plaintiffs.  There  seems  to 
have  been  little  or  no  material  controversy  re- 
specting these  negotiations.  The  plaintiffs  are 
children  of  Alexander  Keys,  and  an  exchange 
of  their  interest  in  this  coal  for  certain  surface 
was  effected  by  him  and  a  representative  of 
the  defendant,  the  terms  of  which  are  given  by 
Ross  J.  Alexander.  Esq.,  then  an  attorney  re- 
siding in  Belmont  county,  in  a  deposition  in 
the  following  language:  'The  children  of  Mr, 
Alexander  Keys  were  to  receive,  in  exchange 
for  their  interest  in  this  coal,  property — about 
24  acres  of  land — out  of  what  was  called  the 
'Falke  section,'  being  surface  only,  the  coal 
underlying  the  same  being  reserved.  The 
Falke  section  had  been  previously  purchased, 
and  was  then  in  tbe  name  of  Selah  Chamber- 
lain, trustee.  Mr.  Keys  and  his  children  were 
to  have,  and  did  take,  immediate  possession  of 
this  land.  Mr.  Keys  came  very  often  to  see  me 
about  this  coal;  not  less  than  a  dozen  times,  I 
think;  and  was  very  anxious  to  effect  the  sale 
of  this  cQal."  Mr.  Eeyes  also  testified  that  he 
entered  into  the  possession  of  and  had  ever  since 
possessed  and  cultivated,  the  surface  which  his 
children  were  to  receive  in  exchange  for  this 
coal.  The  general  agent  of  the  defendant  tes- 
tified on  this  subject  as  follows  (cross  examina- 
tion): 

When  he  came  with  Keys,  you  understood 
that  these  Keys  children  were  minors? 

A.  Yes,  I  knew  they  were  minors. 

You  knew,  as  a  business  man,  that  Keys 
could  only  sell  his  own  interest  as  an  individ- 
ual? 

A.  I  knew  that  Mr.  Alexander  was  repre- 
senting to  me  that  he  was  the  father  of  these 
children, that  after  this  agreement  was  consum- 
mated he  was  to  be  appointed  guardian,  or  act 
as  guardian. 

You  knew,  as  a  business  man.  that  Mr.  Keys 
as  i^n  individual  had  no  right  to  sell  any  inter- 
est except  his  own? 

A.  Of  course,  I  knew  that. 

You  knew  that,  as  the  father  of  these  child- 
dren,  he  had  no  power  to  sell  their  interest? 

A,  Not  as  their  father. 

You  knew  the  only  legal  way  it  could  be 
done  would  be  to  apply  to  tbe  probate  court 
and  get  authority  from  that  court  to  make  the 
sale,  and  then  have  a  sale  made,  and  have  it 
confirmed  by  that  court,  you  knew  that? 

A.  I  thought  that  was  the  arrangement 
made. 

You  understood  that  would  be  necessary? 
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A.  Yes,  sir. 

And,  without  waiting  for  that,  you  turned 
over  to  Mr.  Keyes,  as  an  individual,  this  sur- 
face land — 24  acres  of  surface? 

^.  I  do  not  remember  the  exact  number  of 
acres. 

Well,  25  perhaps? 

A.  Yes,  sir. 

And  you  took  possession  of  the  coal,  or  your 
company  did.  You  did  not  wait  until  the 
transaction  in  probate  court  was  completed, 
did  you? 

A,  No,  sir. 

At  that  time  you  went  to  mining  your  coal 
you  did  not  know  it  had  been  done? 

A.  I  just  took  Mr.  Alexander's  and  Mr. 
Keys's  word  for  it  that  the  title  would  be  per- 
fect. 

You  understood  you  were  to  get  a  good  title 
through  the  action  of  the  probate  court? 

A.  Yes,  sir. 

And  when  you  got  it, then  you  would  convey 
to  him  the  land? 

A.  Tes,  the  titles  were  to  be  exchanged. 

You  did  not  give  him  a  title  to  the  35  acres 
of  land? 

A.  Not  that  I  know  of. 

And  you  never  got  a  title — ^you  knew  that 
you  never  had  any  title — for  these  children's 
interest? 

A.  I  reported  to  Mr.  Chamberlain  the  trans- 
action and  asked  to  have  a  deed  prepared  and 
signed,  but  never  to  my  knowledge  was  it 
done. 

As  far  as  your  personal  knowledge  goes,  you 
never  at  any  time  had  any  reason  to  know  this 
land  had  been  conveyed  to  Keys,  and  you  never 
saw  anything  that  came  through  the  probate 
court?  * 

A.  I  never  gave  it  any  further  attention. 

The  other  deeds  from  the  other  Giffln  inter- 
ests, you  had  it  put  on  record  yourself? 

A,  I  do  not  know  whether  I  had  them  put 
on  record,  or  whether  I  had  sent  them  to  Mr. 
Chamberlain,  and  he  sent  them  here. 

At  any  rate  you  handled  the  other  deeds? 

A.  Yes,  they  passed  through  my  bands. 

You  knew  all  tbe  time  you  were  taking  out 
this  coal  that  no  deed  for  these  children's  in- 
terest bad  passed  through  your  hands? 

A,  I  knew  it  had  not  passed  through  my 
hands. 

You  expected  it  to  come  to  you  because  you 
had  handled  all  tbe  other  deeds? 

A.  I  was  dividing  my  time  so  as  to  attend  to 
my  private  business  and  also  to  look  after  that 
railroad  work.  There  was  a  good  deal  of  work 
done  in  the  main  offlce  in  Cleveland,  and  it 
miftht  come  without  my  knowing  it. 

You  expected  it;  you  were  dealing  with 
Alexander  Keys,  and  you  were  general  agent 
of  the  company? 

A.  Yes,  sir. 

You  expected  the  deed  to  be  delivered  to 
you? 

A.  Yes,  I  naturally  supposed  it  would  be. 

You  knew  it  never  came  to  you? 

A.  I  never  thought  anything  more  of  it. 

When  you  started  to  mine  that  coal,  tou 
knew  you  did  not  have  a  right  to  do  it  whea 
you  bad  not  got  the  deed? 

A,  I  knew  I  simply  had  this  arrangement 
with  Keys. 
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Did  you  not  know  as  a  business  man,  when 
you  started  to  mine  that  coal,  that  you  did  not 
have  a  right  to  do  it  until  you  got  a  convey- 
ance through  the  probate  court,  and  from  a 
guardian? 

A.  No,  I  supposed  when  they  had  their  pay 
that  we  had  a  right  to  take  the  coal. 

Do  you  say  to  the  jury  that  ^rou  believed 
that  without  making  a  deed  for  it,  when  you 
turned  over  this  surface  land  to  their  father, 
that  you  had  a  right  to  mine  their  interests  in 
the  coal  without  nrst  getting  a  deed  from  the 
probate  court?    Do  you  say  that  to  the  jury? 

A,  I  will  say  that  I  did  not  have  any  doubt 
but  what  the  deed  would  be  gotten  very  soon. 

Did  you  not  know  that  would  have  to  be 
done,  and  that  you  had  no  right  to  mine  it? 

A,  I  knew  the  transaction  would  not  be  com- 
plete until  it  was  done. 

Do  you  say  you  did  not  know  you  had  no 
right  to  the  coal  until  that  was  done? 

A.  No,  sir;  I  did  not  know  that. 

Do  you  say  to  the  jury  that  you  believed 
that  you  had  a  right  to  take  the  coal  before  you 
had  a  guardian's  deed  for  it? 

A,  I  believed  we  had  a  perfect  right  to  take 
the  coal  under  the  land. 

Redirect  examination: 

You  had  paid  for  the  coal  by  the  exchange? 

A.  We  gave  Mr.  Keys  that  land  for  the 
children. 

Subsequent  to  that  did  Mr.  Alexander  say, 
in  pursuance  of  that  arrangement,  that  he  had 
filed  a  petition  for  the  purpose  of  making  a 
legal  conveyance? 

A.  He  showed  me  a  petition  which  he  said 
he  was  going  to  file. 

Already  drawn  by  him? 

A.  Yes.  sir. 

This  statement  of  the  evidence  is  sufficient 
to  show  that  while,  as  a  matter  of  law,  the 
transaction  did  not  devest  the  plaintiffs  of  their 
ownership  of  the  coal  in  question,  a  jurv  might 
well  have  found  that  it  was  mined  m  good 
faith  under  a  belief  that  the  purchase  would  be 
ultimately  completed.  If  the  jury  had  thus 
found,  by  what  rule  should  the  damages  have 
been  assessed?  The  court  of  common  pleas  in 
its  charge  to  the  jury,  laid  down  the  rule  ap- 
plicable upon  such  finding  as  follows:  If  they 
acted  inadvertently  under  the  honest  belief  that 
thev  were  entitled  to  mine  it,  and  to  remove 
and  sell  it,  and  convert  it  to  their  own  use, 
then  in  that  case  the  plaintiff  will  be  entitled  to 
recover  the  value  of  the  coal  immediately  after 
the  same  was  severed  from  the  realty,  less  the 
cost  of  making  such  severance.  It  the  coal, 
when  severed  and  lying  on  the  fioor  of  the 
mine,  Is  to  be  considered  a  chattel  jointly  owned 
by  the  plaintiffs  and  defendant,  the  rule  of 
damages  thus  given  by  the  court  is  as  favorable 
to  the  defendant  as  anv  which  the  authorities 
support.  Further  still,  a  very  little  reflec- 
tion on  the  subject  will  be  sufficient  to  show 
that  the  rule  as  thus  stated  does  not  materially 
differ  from  one  that  fixes  as  the  measure  of 
damages  the  value  of  the  coal  in  place;  for  the 
value  of  the  coal  in  place  is  just  equal  to 
its  value  when  severed  less  the  cost  of  sever- 
ance. In  the  very  nature  of  things  the  only 
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difference  between  the  value  of  coal  in  place 
and  that  which  lies  on  the  fioor  of  the  mine  is 
the  cost  of  hewing  it.  Therefore,  if  we  can  fix 
its  value  while  in  place,  then  by  simply  adding 
the  cost  of  severing  it  we  can  ascertain  its  value 
when  severed.  If,  on  the  other  hand,  any  cer- 
tain rule  is  shown  by  which  its  value  when 
severed  and  lying  on  the  fioor  of  the  mine  can 
be  ascertained,  then,  by  deducting  the  cost  of 
severance,  we  will  have  its  value  in  place.  The 
real  difficulty  encountered  in  this  class  of  cases 
is  in  ascertaining  the  fair  value  of  the  coal  or 
other  mineral  substance  in  place  or  when  sev- 
ered and  Iving  on  the|  fioor  of  the  mine.  If, 
when  in  place  or  on  the  fioor  of  the  mine,  it  is 
immediately  accessible  to  a  public  highway  or 
common  carrier,  the  difflcultv  is  pfactically 
overcome,  or  rather  has  no  existence;  for  usu- 
ally there  is  no  serious  impediment  met  in  as- 
certaining the  market  value  of  a  commodity 
that  occupies  a  place  in  the  commerce  of  the 
world  as  important  as  that  filled  by  fuel  coal. 
And,  having  {ascertained  its  market  value,  if 
the  coal  is  so  situated  with  reference  to  public 
highways  or  common  carriers  that,  when  sev- 
ered, the  means  of  transportation  to  that  mar- 
ket are  open  to  all  persons  alike,  and  upon 
equal  terms,  its  value  in  place  or  on  the  fioor 
of  the  mine  can  be  ascertained  with  reasonable 
certaintv.  In  the  case  of  coal  severed  and  lying 
on  the  floor  of  the  mine  its  value  would  be  as- 
certained by  deducting  from  the  market  price 
the  full  cost  attending  its  transportation  and 
marketing,  while  the  value  of  the  coal  in  place 
would  be  the  market  price  less  the  total  ex- 
pense required  to  sever,  transport,  and  market 
it.  The  coal  of  the  plaintiffs,  which  was  mined 
by  the  defendant,  however,  was  not  thus  situ- 
ated. When  the  defendant  had  extended  its 
entry,  and  laid  a  track  therein  up  to  the  line 
which  divided  its  other  coal  from  the  coal  in 
question,  the  means  of  transportation  thus 
afforded  was  the  private  way  of  the  defendant, 
and  any  coal  that  passed  along  or  over  it  would 
be  unloaded  or  dumped  at  the  defendant's  tip- 
ple, and  passed  through  or  over  its  screens  into 
the  railroad  cars  into  which  it  was  hauled  to 
market.  Whether  the  railroad  track  on  which 
these  cars  stood  when  the  screened  coal  fellinto 
them  belonged  to  the  defendant  or  to  a  com- 
mon carrier  does  not  clearly  appear.  This, 
however,  is  not  material  to  the  question,  for, 
whether  this  track  belonged  to  the  defendant 
or  not,  the  screens  and  tipple  did,  as  well  as 
the  entry  and  tramway  that  led  from  the  tipple 
to  the  coal,  which  is  the  subject  of  controversy. 
The  means  of  transportation  thus  created  being 
the  private  property  of  defendant,  were  avail- 
able to  the  plaintiffs  only  upon  the  consent  of 
the  former.  Doubtless  the  circumstance  that 
this  entry  had  been  completed  added  something 
to  the  value  of  the  plaintiff's  coal.  This  in- 
creased value,  it  is  true,  resulted  solely  from 
the  expenditure  thus  incurred  by  the  defendant, 
and  rested  on  the  probability  that  the  latter 
would  flnd  it  advantageous  to  its  future  opera- 
tions to  possess  the  property,  and  would  there- 
fore desire  to  purchase  it.  The  strength  of 
this  desire  and  consequent  value  of  the  plain- 
tiffs' interest  therein  would  depend  to  a  great 
extent  upon  certain  conditions  of  a  local  char- 
acter, which  are  quite  apparent  to  one  who  is 
at  all    familiar  with  coal-mining  operationa. 


686 


Ohio  Sufrbmb  Court. 


Mar., 


For  instance,  if  the  defendant  had  exhausted 
the  coal  already  owned  by  it  which  could  be 
remoTed  along  this  entry,  and  had  coal  lying 
beyond  this  land  to  which  it  wished  to  pene- 
trate, and  which  it  could  only  reach  by  cross- 
ing this  land,  the  value  of  this  coal  for  imme- 
diate miniog.  together  with  the  value  of  the 
rieht  to  cross  this  tract  of  land  to  its  other  coal, 
might  be  very  great  to  the  defendant,  and  the 
value  of  the  tract  enhanced  accordinicly ;  while 
on  the  other  hand,  if  defendant  still  had  coal 
in  abundance  that  might  be  mined  and  trans- 
ported through  this  entry,  or  even  other  entries 
owned  by  it,  and  could  thus  continue  for  a  con- 
siderable period  its  mining  operations  without 
resorting  to  this  coal,  its  value  may  not  have 
been  materially  enhanced  by  the  construction 
of  the  entry.  The  record  discloses  quite  clearly 
that,  but  for  this  entry,  the  location  of  the  land 
is  such  it  cannot  be  deemed  to  possess  any  con- 
siderable value  for  mining  purposes.  The  rec- 
ord discloses  further  that  only  a  year  or  two  be- 
fore the  defendant  began  to  mine  this  ooal  it 
purchased  of  Elizabeth  A.  Forsythe  an  un- 
divided fourth  of  these  premises  for  $700, 
of  Nancy  M.  Qiffin  an  undivided  one  fourth 
for  the  same  price,  and  of  James  Giffin  an 
undivided  one  fourth  for  $600,  aggregating 
$3,000  for  three  fourths.  For  the  A  owned 
by  the  plaintiffs  the  defendant  was  to  con- 
vey 24  or  35  acres  of  surface.  The  value  of 
this  surface  is  not  stated,  but  enough  ap 
pears  in  the  record  to  raise  a  strong  infer- 
ence that  it  did  not  exceed  $500  or  $600. 
The  exact  quantity  of  mineral  coal  which 
the  land  contains  is  not  stated,  but  it  seems 
to  have  been  about  150  acres  in  all;  48.29  acres 
were  mined.  Just  how  great  a  proportion  of 
the  coal  should  be  left  to  support  the  roof  of 
the  mine  does  not  appear,  but  certainly  not 
more  than  one  half  or  the  mineral  coal  had 
been  removed;  and  of  that  removed /^  only, 
which  equals  about  8^  acres,  belonged  to 
plaintiffs,  and  yet  a  verdict  for  $9,600  was  ren- 
dered for  them, — a  sum  far  in  excess  of  the 
value  of  the  entire  tract,  but  for  this  entry, 
and  which  could  not  have  been  awarded  to  the 
plaintiffs  if  the  principle  of  compensation  had 
been  kept  steadily  in  view.  If  the  defendant 
acted  in  good  faith,— and,  as  we  have  seen,  the 
evidence  justified  a  finding  that  it  did  so, — ^it 
should  be  held  to  full  compensation,  but  noth 
ingmore. 

We  are  not  disposed  to  question  the  wisdom 
of  applying  to  cases  of  this  character  that  se- 
vere rule  of  damages  countenanced  by  the  au- 
thorities, where  bad  faith  or  a  wilful  disregard 
of  the  the  rights  of  others  is  shown.  In  such 
cases,  upon  principles  of  public  policy  that 
seek  to  discourage  wilful  or  wanton  encroach- 
ments on  private  property,  the  principle  of 
mere  compensation  is  not  followed.  The  cir- 
cumstances under  which  the  rule  of  mere  com- 
pensation should  be  disregarded,  as  well  as  the 
rules  by  which  compensation  itself  may  be 
ascertained,  have  long  occupied  the  attention 
of  the  courts  of  this  country  and  of  England, 
and  the  cases  where  discussions  of  its  several 
phases  may  be  found  are  numerous.  Among 
the  more  important  of  them  may  be  classed: 
Martin  v.  Porter^  5  Mees.  &  W.  851;  Morgan 
V.  Pcnoell,  8  Q.  B.  278;  Wild  v.  BbU,  9  Mees. 
^  W.  672;  Llynvi  Co.  v.  Brogdm,  L.  R.  11  Eq. 
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188;  Jegon  v.  Vivian,  L.  R  6  Ch.  742;  Wood  r. 
Moremod,  8  Q.  B.  441;  Eedmoitieal  Oomrs, 
V.  North  Eastern  R.  Co.  L.  R.  4  Ch.  Div.  845; 
Fothergill  v.  PhiliipB,  L.  R.  6  Ch.  770:  Htlton 
V.  Woods,  L.  R.  4  Eq.  482;  Be  United  Merthpr 
OoUieries  Co,  L.  R.  15  Eq.  46;  Trotter  v.  Mae- 
lean,  L.  R.  18  Ch.  Div.  574;  lUinoiedtSt.  L. 
R.  df  Coal  Co.  V.  Ogle,  82  111.  627,  25  Am.  Rep. 
842;  Robertson  v.  Jones,  71  111.  405;  Mape  v. 
Tappan,  28  Cal.  806;  Qoller  v.  Felt,  80  Cal. 
481;  Barton  Coal  Co.  v.  Cox,  89  Md.  1.  17  Am. 
Itep.  625;  Forsyth  v.  Wells,  41  Pa.  291:  Lyon 
V.  OormUy,  58  Pa.  261;  Waters  v.  Stevenson, 
18  Nev.  157, 29  Am.  Rep.  298;  Stoekbridge  Iron 
Co.  V.  Cone  Iron  Works,  102  Mass.  86;  Austin 
V.  Buntsville  Coal  db  Min  Co.  72  Mo.  535.  87 
Am.  Rep.  446.  Many  of  the  cases  on  the  sub- 
ject were  reviewed  by  Judge  Wright  in  Lake 
Shore  db  M.  S.  R.  Co.  v.  Butehins,  82  Ohio  8t. 
571,  80  Am.  Rep.  629.  In  that  case,  however, 
trespassers  had  cut  timber  from  the  lands  of 
another,  and  converted  it  into  railroad  ties  and 
cordwood,  and  it  is  quite  evident  that  the 
means  of  transporting  the  ties  and  cordwood 
were  as  available  to  the  owners  as  to  anyone 
else,  so  that  no  diflSculty  in  applying  the  rule 
of  damages  such  as  occurs  in  the  case  before 
us  arose  out  of  the  situation  and  conditions 
surrounding  the  timber  after  severance.  There 
the  wood  and  ties  into  which  the  timber  had 
been  converted  rested  on  the  surface  of  the 
earth,  was  on  the  land  of  the  owner  of  the 
timber,  and,  in  the  nature  of  things,  could 
have  been  reached  by  teams,  and  hauled  to 
market  direct,  or  to  the  line  of  a  common  car- 
rier. For  this  purpose  the  construction  of 
elaborate  and  expensive  entries,  tramways,  and 
tipples  was  not  necessary.  And  it  is  quite 
apparent  that  the  absence  of  this  necessity  en- 
hanced the  value  of  the  timber,  and  that  its 
value,  whether  as  standing  trees,  felled  timber, 
or  manufactured  into  railroad  ties  and  cord- 
wood, would  have  steadily  diminished  in  the 
same  ratio  that  access  to  it  would  become  dUR- 
cult;  and,  if  situated  so  as  to  be' practically  in- 
accessible, would  possess  little  or  no  value 
whatever.  So,  with  the  coal  lands  of  the 
plaintiffs.  Before  an  entry  had  been  extended 
in  their  direction,  it  must  be  manifest  to  every- 
one that  their  value,  owing  to  their  unfavora- 
ble situation  for  the  purposes  of  minine .  was 
comparatively  small.  Reference  has  already 
been  made  to  the  effect  that  may  have  been 
produced  respecting  its  value  by  the  defendant 
extending  an  entry  and  tramway  from  its  tip- 
ple to  the  line  of  this  coti.  The  diflacuUv  of 
determining  this  effect,  depending  as  it  aoes 
upon  circumstances  the  force  of  which  Is  un- 
certain, is  apparent.  In  this  connection  it  mav 
be  well  to  advert  to  the  situation  the  plaintiffs 
would  be  in  respecting  the  coal  when  severed. 
To  them  it  was  without  value  eicept  for  the 
probability  that  defendant  would  remove  it. 
They  could  not  themselves  transport  it,  or 
their  share  of  it,  over  the  defendant's  tramway, 
nor  could  they  reach  it  by  an  independent  en- 
try, even  if  that  had  been  in  its  nature  practi- 
cable, because  the  defendant  owned  ||  of  the 
land  through  which  the  entry  must  have  been 
extended.  These  considerations  show  the  Im- 
practicability of  attaining  the  ends  of  justice  by 
applying  a  technical  rule  of  damages  to  the 
circumstances   of   this   case.    The   supreme 
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court  commission  refused  to  apply  a  rule  of 
that  character  to  the  circumstaoces  shown  in 
Lake  Shore  cfc  M.  8.  R.  Co.  v.  Huehins,  32  Ohio 
St.  571,  80  Am.  Rep.  629.  The  right  of  prop- 
erty in  the  ties  and  cord  wood  which  were  the 
subject  of  that  action,  while  they  remained 
on  land  where  cut  or  made,  was  in  the  owner 
of  the  timber.  By  a  well  established  principle 
the  trespassers  who  felled  the  trees,  and  by 
their  labor  turned  them  into  cord  wood  and 
railroad  ties,  did  not  by  these  unlawful  acts, 
transfer  the  property  therein  to  themselves. 
The  wood  and  ties  remained  the  property  of 
the  owner  of  the  timber,  and  he  could  have 
gone  upon  his  land,  and  hauled  them  to  mar- 
ket, sold  them,  and  retained  the  proceeds. 
Still  further,  if  he  could  have  identified  them 
after  they  had  been  sold  and  delivered  to  the 
railroad  company,  he  could  have  reclaimed 
them  in  specie  if  he  had  desired  to  do  so.  This 
he  could  do  because  they  were  his,  and  he 
•  could  not  be  deprived  of  his  property  in  them 
without  his  consent  The  railway,  by  taking 
and  using  them,  converted  them  to  its  own 
use  without  his  consent.  This  constitutes  tro- 
ver, and  by  the  well-settled  rules  of  law  the 
measure  of  damages  is  the  value  of  the  prop- 
erty. If  these  well-settled  rules  of  law  had 
been  technically  applied  in  that  case,  the  meas- 
ure of  damages  would  have  been  at  least  the 
value  of  the  ties  and  wood  when  converted  to 
its  use  by  the  railroad  company.  The  court 
there,  however,  paid  more  regard  to  the  prin- 
ciple of  just  compensation  than  to  those  tech- 
nical rules  which  the  owner  of  the  wood  and 
ties  sought  to  have  applied,  and  instead  of  al- 
lowing him,  in  accordance  with  those  techni- 
cal rules,  the  value  of  those  articles  at  the  time 
of  conversion,  limited  his  compensation  to 
value  of  the  timber  as  it  lay  upon  the  earth 
immediately  after  being  felled.  The  principle 
that  underlies  this  case  and  those  cases  which 
support  its  conclusions,  and  upon  which  all  of 
them  rest,  is  that  of  fully  compensating  one 
who  has  suffered  injury  to  his  property  with- 
out doing  injustice  to  others.  This  case  was 
again  before  this  court  in  87  Ohio  St.  282,  and 
beginning  on  page  292,  Mclllvaine,  J.,  says: 
"As  we  understand  the  rule  laid  down  by  the 
commission,  the  value  of  the  timber  as  en- 
hanced by  the  labor  of  cutting  down,  was  the 
true  measure  of  damages.  And  surely,  as  the 
labor  of  felling  the  trees  was  a  trespass  on 
the  real  estate  of  the  plaintiff,  who  has  waived 
the  wrong  done  to  his  realty,  such  labor  was 
not  an  accession  to  the  value  of  his  personal 
property,  which  the  trees  first  became  after  thev 
were  cut  down  and  severed  from  the  land. 
The  value,  at  least,  of  the  property  after  it  be- 
came personal,  was  the  measure  of  the  injury 
complained  of  by  the  plaintiff."  This  rule, 
when  applied  to  the  circumstances  of  that  case, 
is  reasonable  (the  mere  felling  of  the  trees  did 
not  require  anv  appliance  beyond  an  ax,  and 
was  an  inconsiderable  proportion  of  the  labor 
necessary  to  convert  the  timber  into  either 
cordwoda  or  railroad  ties),  and  did  not  extend 
beyond  compensating  the  plaintiff  for  his  tim- 
ber, and  the  trespass  (which  seems  to  have 
been  wilful),  which  be  had  waived,  to  his  real 
estate.  Judge  Mclllvaine,  in  the  course  of  the 
opinion,  says  further,  on  page  294:  "Indeed, 
it  appears  to  me  to  be  axiomatic  that,  as  be- 
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tween  man  and  man,  where  no  wrong  was  in- 
tended, equal  and  exact  justice  is  done  when 
the  party  wronged  is  made  whole  for  all  that 
he  has  lost  by  reason  of  being  deprived  of 
property. ''  If  this  principle  had  been  pursued 
in  ascertaining  the  damages  suffered  by  the 
plaintiffs  on  account  of  the  coal  mined  and  re- 
inoved  by  the  defendant,  a  verdict  many  times 
greater  in  amount  than  the  value  of  the  entire 
coal  in  place,  could  not  have  been  rendered. 
This  result  could  have  been  accomplished  only 
in  one  of  two  ways:  (1)  Either' by  applying  to 
the  c|ise  some  technical  rule  of  damages,  which 
though  usually  applicable  to  actions  of  this 
class,  and  generally  with  just  results,  was  in 
fact  inapplicable  here  by  reason  of  some  par- 
ticular circumstance  that  distinguished  it  from 
its  class;  or  (2)  by  a  misconception  of  the  prin- 
ciples by  which  the  market  value  of  the  coal 
should  have  been  ascertained . 

The  court,  in  its  instructions  to  the  jury,  re- 
garded the  coal  as  a  chattel  from  the  instant  of 
severance,  and  authorized  the  jury  to  find  its 
market  value  there,  as  if  no  restrictions  what- 
ever in  respect  of  its  removal  existed.  It  said 
to  the  jury  that  if  the  defendants  acted  "inad- 
vertently under  the  honest  belief  that  they  were 
entitled  to  mine  it  [jthe  coal],  and  remove  and 
sell  it,  and  convert  it  to  their  own  use,  then  in 
that  case  the  plaintiffs  will  be  entitled  to  re- 
cover the  value  of  the  coal  immediately  after 
the  same  was  severed  from  the  realty,  less  the 
cost  of  severance."  It  also  instructed  the  jury 
that  "in  considering  the  case  in  this  view,  gen- 
tlemen, you  are  not  to  consider  how  much  it 
would  cost  the  plaintiffs  to  have  mined  the 
coal  under  the  circumstances,  where  it  laid, 
but  how  much  did  it  cost  the  defendant  to 
mine  it  under  the  circumstances  as  vou  may 
find  them  from  the  testimony;"  and  refused 
to  give  to  the  jury  each  of  the  following  in- 
structions, which  the  defendant  requested,  to 
which  refusal  defendant  excepted:  "(1)  If  you 
find  from  the  evidence  that  the  only  place 
where  the  vein  of  coal  in  question  in  this  case 
outcrops  is  at  the  northwest  corner  thereof,  and 
you  find  from  the  .evidence  that  it  is  impracti- 
cable or  expensive  to  mine  and  remove  the 
coal  by  an  opening  at  such  place,  these  facts 
must  be  considered  as  affecting  the  value  of 
the  coal.  (2)  If  you  find  from  the  evidence 
that  the  defendant  mined  the  coal,  believing  in 
good  faith  it  owned  it,  and  that  it  had  reasona- 
ble grounds  for  such  belief,  and  that  the  de- 
fendant had  no  notice  or  knowledge  of  any 
claim  or  interest  of  the  plaintiffs,  or  any  of 
them,  therein,  then  the  plaintiffs  will  be  enti- 
tled to  recover  the  value  of  the  coal  in  place 
before  it  was  disturbed.  (8)  The  value  of  the 
coal  in  place,  or  on  the  fioor  of  the  room,  is 
its  market  value  there,  exclusive  of  the  facili- 
ties and  conveniences  afforded  by  defendant's 
passageways,  tracks,  cars,  tipples,  and  other 
fixtures,  in  removing  it." 

It  is  perfectly  clear  that  when  the  entry  and 
tramway  constructed  by  defendant  was  ex- 
tended up  to  and  touched  the  line  of  the  coal 
in  question,  no  right  to  use  these  means  of 
transportation  accrued  to  the  plaintiffs  below. 
True,  the  entry  and  tramway  were  there,  and 
that  circumstance,  as  before  shown,  may  have 
tended  to  enhance  the  value  of  the  coal  in 
place;  not,  however,  because  the  plaintiffs  had 
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a  right  to  use  them,  but  because  the  defendaut 
miffbt  want  the  coal.  If  the  plaintiffs,  while 
their  coal  was  in  place,  had  no  right  to  the  use 
of  the  facilities  for  transportation  thus  belong- 
ing to  the  defendant,  how  can  it  be  said  that 
such  right  would  accrue  to  them  in  case  the 
defendant,  in  good  faith,  supposing  it  had 
bought  the  coal,  should  sever  a  portion  of  it? 
We  think  such  right  would  not  accrue  under 
those  circumstances.  If  not,  then  the  coal 
thus  situated,  and  considered  as  a  chattel, 
would  possess  little,  if  any,  value.  Reference 
to  these  considerations  has  been  made  be- 
cause they  afford  an  additional  illustration  of 
the  difficulties  that  follow  an  attempt  to 
adjust  the  rights  of  these  parties  by  applying 
to  the  facts  of  the  case  technical  rules  respect- 
ing the  measure  of  damages.  Treat  the  coal 
as  a  chattel;. hold  the  acts  of  the  defendant  to 
constitute  a  conversion  of  it;  and  assess  the 
damages  as  though  the  owners  before  and  at 
the  moment  of  us  conversion  had  an  unre- 
stricted right  to  transport  it  to  market,  althout^h 
in  fact  it  was  totally  inaccessible  to  them.  The 
verdict  in  this  case  shows  the  injustice  that  may 
be  thus  produced. 

The  only  rational  course  to  pursue  in  such  a 
case  as  this,  where  th^  defendant  is  a  joint 
owner  of  the  coal  in  place  with  the  plaintiffs, 
and  acts  upon  the  bona  fide  belief  that  he  has 
acquired  by  purchase  the  interest  of  his  cotcn- 
unt,  and  has  mined  it,  or  a  portion  of  it,  is  to 
ascertain  the  full  value  of  the  coal  in  place  at 
the  time  it  was  mined.  The  severing,  remov- 
ing, screening,  and  marketing  the  coal  should 
be  treated  as  one  continued  transaction,  and 
the  defendant  charged  with  its  value  at  the  time 
he  began  to  mine  it.  This  must  be  determined 
by  considerations,  some  of  which  are  quite 
obvious. — as,  for  instance,  quality  of  the  coal; 
the  thickness  of  the  vein,  or  veins,  if  more  than 
one;  its  situation  with  reference  to  existing  fa- 
cilities, natural  or  artificial,  for  mining  and 
marketing  it.  Doubtless  other  circumstances 
exist  that  bear  more  or  less  strongly  on  this 
question  of  value  in  place;  but  among  them 
should  not  be  classed  the  necessity,  if  any  ex- 
ists, that  the  defendant  may  be  under  to  use 
these  lands,  after  the  coal  has  been  exhausted, 
in  its  future  operations,  for  a  right  to  such  use 
of  the  land  would  not  accrue  to  defendant  upon 
the  exhaustion  of  the  coal,  but  by  purchase 
only.  In  Uilton  v.  Woods,  L.  R.  4  Eq.  482,  the 
value  of  the  coal  in  place  was  made  the  meas- 
ure of  damages  against  a  defendant  who  had 
mined  it  under  a  belief  he  was  its  owner.  He 
had  bought  of  one  who  had  no  title,  and,  hav 
ing  mined  a  part  of  it,  an  action  was  brought 
against  him  by  its  owner  to  restrain  further 
mining,  and  for  an  account  of  the  coal  already 
mined.  The  syllabus  reads:  **In  assessing 
compensation  for  coal  already  gotten  by  the  de- 
fendant, the  court,  being  or  opinion  that  he 
had  worked  it  inadvertently  and  not  fraudu- 
lently, held  that  he  was  to  i>ay  only  the  fair 
value  of  such  coal,  as  if  he  had  purchased  the 
mine  from  the  plaintiff."  This  rule  was  ap 
plied  by  Parke,  B.,  iuWood  v.  Moretoood,  8  Q. 
B.  440.  The  coal  in  that  case  had  been  mined 
by  the  defendant  under  a  claim  of  title  that 
was  held  invalid  in  an  action  to  recover  iu 
value.  Parke,  B.,  "told  the  jury  that  if  they 
found  for  the  plaintiff,  they  were  to  determine 
41  L.  R.  A. 


what  damages  should  be  given;  that,  if  tbefe 
was  fraud  or  negligence  on  the  part  of  the  de- 
fendant, they  might  give  as  damages  under  the 
count  in  trover  the  value  of  the  coals  at  the 
time  they  first  became  chattels,  on  the  princi- 
ple laid  down  in  Martin  v.  Porter;  but,  if  they 
thought  that  the  defendant  was  not  guilty  of 
fraud  or  noMligence,  but  acted  fairly  and  hon- 
estly in  the  full  belief  that  he  had  a  right  to  do 
what  he  did,  they  might  give  the  fair  value  of 
the  coal  as  if  the  coal  nelds  had  been  purchaaed 
from  the  plaintiff."  The  jury  adopted  the  latter 
estimate,  and  found  for  plaintiff,  damages  £210 
per  acre.  This  rule  of  damages,  iu  substance, 
was  applied  inJegon  v.  Vivian,  L.  R.  6  Oh.  742. 
We  cannot  say  that  the  court  of  common  pleas 
erred  in  saying  to  the  jury  that  the  value  of  the 
coal  when  severed,  less  the  cost  of  severance, 
would  be  the  measure  of  damages,  in  case  it 
found  the  defendant  had  acted  in  good  faith, 
because  there  is,  in  substance,  no  difference 
between  the  rule  as  thus  stated  and  a  rule* 
which  would  fix  the  measure  of  damagce  at 
the  value  of  the  coal  in  place,  for  the  very 
simple  and  obvious  reason  that  the  value-  of 
the  coal  in  place  is  just  equal  to  its  value 
when  severed,  less  the  cost  of  severance.  The 
statement  of  the  rule  as  given  by  the  court 
doubtless  was  a  principal  cause  which  led  the 
jury  to  find  the  excessive  verdict  rendered  by 
it.  Because  it  was  not  accompanied  by  auffi* 
cient  qualification,  the  jury  was  suffered  to  en- 
ter the  field  of  conjecture  and  speculation, 
without  any  certain  guides  by  aid  of  which  its 
conclusions  should  be  reached.  Instead  of 
saying  to  the  jury  that  *'in  considering  the  ease 
in  this  view,  gentlemen,  you  are  not  to  consider 
how  much  it  would  cost  the  plaintiffs  to  have 
mined  the  coal  under  the  circumstances,  where 
it  laid,  but  how  much  did  it  cost  the  defendant 
to  mine  it  under  the  circumstances  as  you  may 
find  them  from  the  testimony,"  the  court  should 
have  said  that  the  difficulties  attending  its  min- 
ing and  transportation  by  the  plaintiffs  might 
be  very  material  in  fixing  its  value.  If  the 
principle  of  compensating  them  was  to  be  fol- 
lowed, if  they  were  to  be  ffiven  the  value  of 
what  they  had  lost,  a  consideration  of  all  the 
conditions  that  surrounded  their  propertv,  and 
tending  to  affect  its  value,  was  material.  In 
this  connection,  and  for  the  foregoing  reasons, 
the  request  No.  1  should  have  been  given.  It 
reads:  '  *If  you  find  from  the  evidence  that  the 
only  place  where  the  vein  of  coal  in  question 
in  this  case  outcrops  is  at  the  northwest  comer 
thereof,  and  you  find  from  the  evidence  that  H 
is  impracticable  or  expensive  to  mine  and  re- 
move the  coal  by  an  opening  at  such  place, 
these  facts  must  be  considered  as  affecting  the 
value  of  the  coal."  In  the  nature  of  things  the 
value  of  the  coal  would  be  affected  by  the  cir- 
cumstances recited  in  this  proposition.  The 
second  of  the  three  propositions  before  referred 
to,  which  the  court  refused  to  give  to  the  jury, 
prescribed  the  rule  of  damages,  if  the  defend- 
ants acted  in  good  faith,  at  "the  value  of  the 
coal  in  place  before  it  was  disturbed."  This 
rule,  as  already  shown,  did  not  differ  in  sub- 
stance from  that  given,  but  it  was  much  easier 
applied  to  the  circumstances  of  the  case  than 
the  one  given,  where  compensation  is  the  end 
in  view;  and  we  think  the  defendant  was  enti- 
tled to  have  the  question  of  damages  oonsid- 
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cred  from  that  point  of  view,  and  that  the  ver- 
dict was  materially  affected  by  the  refusal  of 
the  court  to  instruct  the  jury  according  to  the 
principle  there  announced. 

The  last  of  the  three  propositions  above  noted 
which  the  court  declined  to  giVe  relates  to  the 
^conveniences  afforded  by  the  entry,  tramway, 
•etc.,  constructed  by  defendant  for  mining  and 
removing  the  coal.  The  proposition  denied  to 
the  jury  the  right  to  consider  these  facilities 
and  conveniences  at  all  in  fixins;  the  damages. 
This  proposition  is  too  broad,  for.  to  the  lim- 
ited extent  already  adverted  to  which  these  fa- 
cilities and  conveniences  might  enhance  the 
general  value  of  the  coal,  they  should  be  con- 
sidered. The  purpose  to  be  kept  in  view  is 
that  of  compensating  the  plaintiffs  for  all  they 
have  lost,  and  that  compensation  should  be 
-full ,  for  without  their  consent  their  property 
has  been  taken.  And  to  accomplish  that  pur- 
pose every  circumstance  that  may  tend  to  in- 
•crease  its  value  should  be  regarded  as  material. 

Judgment  afflrmed. 


STATE  of  Ohio,  Pfff.  in  Err., 

V. 

John  M.  GARDNteR. 

(58  Ohio  St.  509.) 

^1.  The  rig^ht  to  labor  and  enjoy  the 
rewards  thereof  Is  a  natural  rights 

which  may  not  be  unreasonably  Interfered  with 
by  tefrislatiOD.  Where,  however,  the  pursuit  coo- 
ceros,  tn  a  direct  manner,  the  public  health  and 
welfare,  and  is  of  such  a  character  as  to  require 
a  special  course  of  study  or  trainin£r«  or  experi- 
ence, to  qualify  one  to  pursue  such  occupation 
with  safety  to  the  public  interests,  it  is  within  the 
competency  of  the  ffODeral  assembly  to  enact 
reasonable  regulations  to  protect  the  public 
asalnst  evils  which  may  result  from  incapacity 
and  ignorance. 

2.  The  bnsineu  of  plambinn:  is  one 
which  is  so  nearly  related  to  the  pub- 
lic health  that  it  may,  with  propriety,  be  reg- 
ulated by  law,  and  reasonable  regulations,  tend- 
ing to  protect  the  public  against  the  dangers  of 
careless  and  InefBcient  work,  and  appropriate  to 
that  end,  do  not  infringe  any  constitutional  right 
of  the  citizen  pursuing  such  calling. 

3.  But  it  is  essential  to  the  validity  of 
an  act  undertaking  to  regulate  the  business 
that  It  shall,  in  its  requirements,  operate  equally. 

4.  That  part  of  the  act  of  April  81* 
1896,  entitled  "An  Act  to  Promote  the 
Public  Health  and  Regulate  the  Sanitary 
Construction  of  House  Drainage  and  Plumbing,*^ 
which  requires  any  plumber,  whether  master  or 
employing  plumber  or  journeyman,  before  en- 
gaging in  the  business,  to  undergo  an  examina- 
tion as  to  fitness,  and  obtain  a  license,  butfpermits 
all  members  of  a  firm  to  pursue  the  business 
where  one  only  has  procured  such  license,  and  all 

*Headnote8  by  the  Court. 


NoTi.— Ab  to  state  regulation  of  I  plumbers,  see 
also  People,  Nechamcus,  v.  Warden  of  City  Prison 
(N.  Y.)»rL.H.  A.718. 

For  equal  privileges  and  protection,  see  note  to 
Louisville  Safety  Vault  A  T.  Co.  v.  Louisville  A  N, 
B.  Co.  (Ky.)14L.R.  A.679. 
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members  of  a  corporation  to  pursue  it  where  the 
manager  only  has  procured  such  license,  does 
not  operate  equally  upon  all  of  a  class  pursuing 
the  calling  under  like  circumstances,  and  is  in- 
valid. 

(June  21, 1808.) 

EXCEPTIONS  to  rulings  of  the  Court  of 
Common  Pleas  for  Summit  County  re- 
versing a  judgment  of  the  mayor  of  Akron 
convicting  defendant  of  violating  the  statute 
against  engaging  in  the  plumbing  business 
without  a  license.     Overruled. 


Statement  by  Spear,  Ch.  J. : 

May  27, 1897,  «John  M.  Gardner  was  con- 
victed, before  the  mayor  of  Akron,  Summit 
county,  of  a  violation  of  the  act  of  April  21, 
1896,  entitled  "An  Act  to  Promote  the  Public 
Health  and  Regulate  the  Sanitary  Construction 
of  House  Drainage  and  Plumbing"  (92  Ohio 
Laws,  p.  268),  and  sentenced  to  pav  fine  and 
costs.  It  was  shown  by  the  agreed  statement 
of  facts  that  for  two  years  Gardner  had  been  a 
master  plumber,  and  that  for  ten  vears  prior 
thereto  had  been  a  Journeyman;  that  he  was 
skilled  and  competent;  that  all  that  time  he 
had  worked  at  the  trade  and  was  still  working; 
that  on- May  7,  1897,  he  was  engaged  in  that 
business  at  Akron,  as  an  individual;  that  be 
was  not  a  member  of  any  firm  or  copartnership 
or  corporation;  that  on  that  day  he  put  in  a 
certain  sink,  sewer,  and  water  connection  in 
Akron;  and  that  at  the  time  he  had  not  pro- 
cured a  license  therefor  from  the  board  of 
health  of  said  city.  Exceptions  having  been 
taken  by  Gardner  to  the  sentence  and  judg- 
ment of  the  mayor,  the  same  were  presented  to 
the  court  of  common  pleas  of  Summit  county, 
the  Honorable  Jacob  A.  Eohler  presiding,  at 
the  October  term,  1897,  and.  on  consideration, 
that  court  reversed  the  judgment  of  the  mayor, 
holding  the  act  on  which  the  charge  was 
founded  to  be  unconstitutional,  and  discharged 
the  defendant.  To  this  ruling  the  prosecuting 
attorney  duly  excepted,  and,  on  leave,  filed  his 
bill  of  exceptions  in  this  court  for  its  decision 
upon  the  points  presented,  and  to  establish  the 
law  in  any  similar  case. 

Mr.  R.  M,  Wanamaker,  for  plaintiff  in 
error: 

The  presumption  is  always  in  favor  of  the 
constitutionality  of  a  statute.  If  any  doubt  ex- 
isted, the  benefit  of  the  doubt  is  to  be  given  to 
the  law 

SykesY.  Columbus,  55  Miss.  143;  0(m.,Wolfe, 
V.  Butler,  99  Pa.  535;  Wilkins  v.  State,  118 
Ind.  514;  Central  Iowa  R,  Co.  v.  Wright 
County  Supers.  67  Iowa,  199;  State  v.  Moore, 
104  N.  C.  714;  Fletcher  v.  Peck,  6  Cranch,  128, 
3  L.  ed.  175. 

The  object  and  spirit  of  the  statute  are  clearly 
within  the  police  power  of  the  state. 

Thorpe  v.  Rutland  dk  B.  R.  Co.  ?7  Vt.  140, 
62  Am.  Dec.  625;  Com.  v.  Alger,  7  Cush.  58; 
Cooley,  Const.  Lim.  pp.  7049  et  seq.;  People^ 
Nechamcus,  v.  Warden  of  City  Prison,  144  N. 
Y.  529,  27  L.  R.  A.  718;  Singer  ▼.  StaU,  72 
Md.  464,  8  L.  R.  A.  551. 

If  the  court  should  find  that  the  provision 
of  §  2,  was  in  itself  unconstitutional,  we  do  not 
believe  that  this  is  sufficient  to  warrant  a  hold- 


690 


Ohio  Supreme  Coubt. 


Ju»B, 


ing  of  UDConstitutionality  as  to  the  remainder 
of  the  act. 

Premer  v.  Illinois,  116  U.  S.  252,  29  L.  ed. 
615;  Mobile  d  0.  R,  Co.  v.  State,  29  Ala  578; 
State  V.  ExniHoB,  88  La.  Ann.  258;  People, 
Angerstein,  v.  Kenney,  96  N.  Y.  294;  Com,  v. 
Hitehings,  5  Gray,  482;  Black,  Const.  Law, 
2d  ed.  pp.  64,  65;  Cooley,  Const.  Lim.  6tb  ed. 
pp.  197,  209. 

Messrs.  Musser  Sb  Kohler,  for  defendant 
in  error; 

The  statute  is  repugnant  to  the  1st  section  of 
the  Bill  of  Rights,  which  declares,  that  among 
the  inalienable  rights  of  the  individuals  are 
"those  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing,  and  protecting 
property,  and  seeking  and  obtaining  happi- 
ness." This  court  has  construed  this  section  to 
embrace  '*the  right  of  man  to  be  free  in  the 
enjoyment  of  the  faculties  with  which  he  has 
been  endowed  by  his  Creator,  subject  only  to 
such  restraints  as  are  necessary  for  the  com- 
mon welfare." 

Palmer  v.  Tingle,  65  Ohio  St.  423. 

By  the  absolute  rights  of  individuals,  we 
mean  those  which  are  so  in  their  primary  and 
strictest  sense;  such  as  would  belong  to  their 
persons  merely  in  a  state  of  nature,  and  which 
every  man  is  entitled  to  enjoy,  whether,  out  of 
society  or  in  it. 

1  Bl.  Com.  p.  124. 

That  this  statute  interferes  with  the  "inalien- 
able," or  "absolute,"  rights  of  enjoying  liberty 
and  of  acquiring  and  possessing  property  is 
clear. 

A  person  living  under  the  protection  of  this 
government  has  the  right  to  adopt  and  follow 
any  lawful  industrial  pursuit,  not  injurious  to 
the  community,  which  he  may  see  fit.  And 
as  incident  to  this  is  the  right  to  labor  or  em- 
ploy labor,  make  contracts  in  respect  thereto 
upon  such  terms  as  may  be  agreed  upon  by  the 
parties,  to  enforce  all  lawful  contracts,  to  sue. 
and  give  evidence,  and  to  inherit,  purchase, 
lease,  sell,  and  convey  property  of  every  kind. 
The  enjoyment  or  deprivation  of  these  rights 
and  privileges  constitute  the  essential  distinc- 
tion between  freedom  and  slavery;  between 
liberty  and  oppression. 

JState  V.  Goodwill,  33  W.  Va.  179.  6  L.  R.  A. 
621;  People  v.  Marx,  99  ISf.  Y.  386.  52  Am. 
Rep.  84;  Bertholfv.  O'Reilly,  74  N.  Y.  515,  30 
Am.  Rep.  828;  Re  Jacobs,. m  N.  Y.  114,  50 
Am.  Rep.  656;  Butchers*  Union  8.  H.  dt  L.  8. 
L.  Co.  V.  Crescent  City  L.  8.  L.  &  8.  H.  Co. 
Ill  U.  8.  746,  28  L.  ed.  585. 

The  statute  discriminates  against  the  indi- 
vidual in  favor  of  firms  and  corporations. 

The  statute  discriminates  in  favor  of  mem 
bers  of  the  board  of  examiners. 

8tnte  V.  Qoodwill,  83  W.Va.  179.  6  L.  R.  A. 
621;  8tatey.JIinma7i,66N.  H.  103;  State  ^r. 
Pennoyer,  65  ^.  H.113,  5  L.  R.  A. 709;  Tick  Wo 
V.  HnpHns,  118  U.  S.  856,  80  L.  ed.  220;  Ex 
parte  Westerfield,  55  Cal.  550,  86  Am  Rep.  47; 
Re  Jacobs,  9«  N.  Y.  114,  50  Am.  Rep.  636. 

Spear,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  1st  section  of  the  act  in  question  re- 
quires that  every  person,  firm,  or  corpora- 
tion, engaged  in  the  business  of  plumbing, 
either  as  master  or  employing  plumber 
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or  journeyman,  shall  first  secure  a  lioense^ 
The  2d  section  requires  that  any  person  de- 
siring to  engage  in  or  work  at  the  businesa 
of  plumber  shall  apply  to  the  president  of  the 
board  of  health  or  other  oflScer  having  juris- 
diction in  the  locality  where  he  intends  to  en- 
gage in,  or  work  at,  such  business,  and  be  ex- 
amined as  to  his  qualifications.  But  "in  case 
of  a  firm,  or  corporation,  the  examination  and 
licensing  of  any  one  member  of  such  firm,  or 
the  manager  of  such  corporation,  shall  satisfy 
the  requirements  of  this  act."  Section  3  pro- 
vides that  in  every  city,  and  in  each  town  hav- 
ing a  system  of  water  supply  or  sewerage,  there 
shall  be  a  board  of  examiners  consisting  of  the 
president  of  the  board  of  health,  the  inspector 
of  buildings,  if  any  there  be,  and  three  practi- 
cal plumbers.  In  localities  where  the  required 
number  of  plumbers  cannot  be  secured,  such 
vacancy  can  be  filled  by  the  appointment  of 
reputable  physicians.  The  members  shall  be 
appointed  by  the  board  of  health,  and,  if  there 
be  no  such  board,  then  by  the  health  officer. 
If  there  be  no  inspector  of  buildings,  then  a 
practical  plumber  shall  be  added.  Section  4 
directs  as  to  time,  etc.,  of  examinations,  and 
that  "the  board  shall  examine  said  applicants 
as  to  their  practical  knowledge  of  plumbing, 
house-draining,  and  plumbing  ventilation,  and 
if  satisfied  of  the  competency  of  the  applicant, 
shall  so  verify  to  the  board  of  health."  The 
board  is  then  to  issue  a  license.  The  fee  for  a 
master  or  employing  plumber  is  to  be  $5  and  a 
journeyman  $1,  to  ^  renewed  annually.  Sec- 
tion 5  provides  for  the  appointment  by  the 
board  of  health  of  one  or  more  inspectors  of 
plumbing,  who  shall  be  practical  plumbers, 
their  term  of  office,  their  compensation,  and 
their  duties.  The  6th  section  requires  the 
board  of  health  to  prescribe  rules  and  regula- 
tions for  the  construction,  alteration,  and  in- 
spection of  plumbing  and  sewerage  placed  in 
or  in  connection  with  any  buildings,  subject  to 
approval  by  ordinance  of  the  council,  and  the 
board  shall  further  provide  that  no  plumbing 
work  shall  be  done,  except  in  case  of  repairs  or 
leaks,  without  a  permit.  Section  7  prescribes 
punishment,  of  a  One  from  $5  to  $50,  for  any 
violation,  and  that  the  license  may  be  revoked 
for  incompetency,  etc.,  after  hearing  before 
the  board,  subject  to  appeal  to  the  state  board 
of  health.  All  money  derived  from  examina- 
tions shall  go  to  the  board  of  health. 

Applying  to  the  case  the  general  presump- 
tion that  the  acts  of  the  general  assembly  are 
to  be  held  valid  unless  the  contrary  clearly  ap- 
pears, the  natural  order  of  inquiry  leads  to  a 
consideration  of  the  objections  urged  against 
this  act.  Two  are  deemed  worthy  of  special 
notice:  First,  that  the  statute  deprives  of  lib- 
erty and  property  without  due  proce^  of  law, 
and  that  it  unreasonably  interferes  with  tbe 
natural  light  of  the  individual  to  labor  and 
enjoy  the  fruits  thereof;  second,  that  tbe  stat- 
ute discriminates  against  tbe  individual  \u 
favor  of  firms  and  corporations,  and  thus  iin- 
poses  unequal  burdens  upon  persons  of  the 
same  class. 

1.  Does  the  act  unreasonably  interfere  wiih 
the  right  to  labor?  That  tbe  right  to  labor  and 
enjoy  its  fruits  is  a  natural  right,  which  may 
not  be  unreasonably  interfered  with,  is.  we 
presume,  not  denied  by  anyone.     But  it  is 
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equally  well  settled  that  it  is  one  of  the  rights 
which  may,  under  some  circumstances,  be  sub- 
ject to  reasonable  regulation.  This  principle 
Hods  examples  in  our  laws  termed  ''Sunday 
Laws,"  in  those  acts  which  regulate  appren- 
ticeships, the  employment  of  children  in  fac- 
tories and  in  theatrical  and  other  exhibitions, 
and  in  a  number  of  other  instances  which  will 
readily  occur.  The  acts  referred  to  fall  within 
the  exercise  of  the  police  power  of  the  stale; 
that  power,  conceded  to  reside  in  the  people's 
representatives,  which  is  rightfully  exercised 
by  the  regulation  of  the  use  of  private  prop- 
erty, or  so  restraining  personal  action,  as  to  se- 
cure or  tend  to  the  comfort,  health,  or  protec- 
tion of  the  community.  Further  examples  of 
its  exercise  are  found  in  the  laws  which  require 
study  and  examination  before  one  is  permitted 
to  practice  law,  or  medicine,  or  en^ge  in  the 
occupation  of  a  dentist  or  a  pharmacist.  If, 
then,  the  regulation  of  the  business  of  plumb- 
ing, and  the  performance  of  the  work  of  a 
plumber,  may  naturally  be  expected  to  pro- 
mote the  health  of  a  community,  or  relieve  of 
dangers  to  health  which  otherwise  might  fol- 
low its  careless  exercise,  and  the  legislation  be 
appropriate  to  accomplish  the  object  sought,  it 
cannot  be  said  that  such  regulation  interferes 
with  a  natural  right  or  unreasonably  prevents 
its  exercise. 

We  are  aware  that  an  opinion  prevails  in 
some  quarters,  and  has  found  expression  in  ju- 
dicial utterances,  that  the  pursuit  of  plumbing 
is  a  mere  trade,  which  may  be  easily  mastered 
by  anyone  possessed  of  ordinary  intelligence; 
that  the  plumber  is  not.  nor  is  he  expected 
to  be,  an  expert  in  the  science  of  sanitation; 
and  hence  his  work  cannot  have  such  relation 
to  the  public  health  as  to  justify  its  regulation. 

True  it  is  that  the  business  of  the  plumber  is 
not  ranked  with  the  learned  professions,  and 
that  much  of  his  work  is  mechanical  merely, 
calling  for  the  exercise  of  deftness  of  the  hands 
rather  than  the  possession  of  scientific  knowl- 
edge. Yet  a  certain  degree  of  training  and  ex- 
perience is  absolutely  necessary  to  render  one 
intelligent  as  to  the  groundwork  of  his  calling 
as  well  as  competent  and  skilful  in  its  exercise. 
He  is  required  to  put  into  our  dwellings  and 
public  buildings  tanks,  pipes,  traps,  fittings, 
and  fixtures  for  the  conveyance  of  gas,  water, 
and  sewage,  which  require,  among  other  es- 
sentials, the  keeping  out  and  protection  against 
gases  which  are  destructive  of  healih,  and  not 
infrequently  of  life  itself.  That  it  is  of  the 
highest  importance  that  the  drainage  and  sew- 
erage of  our  public  buildiDgs  and  private  tene 
roents  should  be  as  skilfully  planned  and  exe- 
cuted as  the  modern  standard  of  science  admits 
would  seem  not  to  be  open  to  question.  And 
surely  it  is  reasonable  to  suppose  that  one  who 
has  been  educated  to  understand  the  scientific 
principle  necessarily  involved  in  work  of  this 
character,  and  to  comprehend  the  reasons  and 
teachings  of  experience  upon  which  it  is  based, 
and  the  evil  results  which  may  follow  neglect 
to  observe  it,  will  be  more  likely  to  provide  the 
needful  safeguards  than  one  who  is  ignorant 
upon  the  subject.  It  is  conceded  by  those  who 
doubt  the  power  as  well  as  the  propriety  of 
reflation  of  the  work  itself  that  the  legisla- 
ture has  power  to  provide  for  a  careful  sani 
tary  inspection  of  plumbing  work,  and  in  this 
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way  secure  a  result,  as  to  its  system  and  sufl9- 
ciency,  which  will  tend  towards  the  protection 
of  the  health  of  the  general  public.  But  it  is 
diflScult  to  perceive  a  reason  for  the  exercise  of 
the  power  last  referred  to  which  does  not  as 
well  apply  to  the  other,  for,  if  it  be  wise  to  de- 
vise means  by  which  a  good  result  may  be  ob^ 
tained  by  careful  inspection,  it  would  seem 
clear  that  methods  which  are  calculated  to  re- 
duce the  hazards  of  careless  inspection  would 
tend  in  the  same  direction.  And  defects  re- 
vealed by  inspection  would,  it  would  seem,  be 
more  likely  to  be  remedied  if  the  hands  which 
should  be  called  upon  to  do  the  work  of  cor- 
rection were  guided  by  minds  trained  in  the 
science  of  the  business  as  well  as  skilled  in  the 
mere  manipulation  Of  the  tools.  The  question 
really  is.  Does  the  requirement  of  examination 
as  to  the  fitness  reasonably  tend  to  accomplish 
the  object,— is  it  appropriate  to  that  end  ?  Not, 
necessarily.  Does  it  fully  accomplish  it?  nor^ 
Does  it  make  further  care  in  the  same  direc 
tion  unnecessary?  We  think  it  does  so  tend 
and  is  appropriate  to  the  purpose,  and  that, 
therefore,  the  act  does  not  unreasonably  inter- 
fere with  the  right  to  labor.  It  is  not  here  con- 
tended that  the  same  high  qualifications  as  to 
scientific  acquirement  should  be  required  of 
the  journeyman,  one  whose  principal  work 
Is  manual,  as  is  required  of  the  master  plumber, 
the  one  who  makes  the  plans  and  specifications 
for  the  work,  and  passes  judgment  upon  the 
strength,  durability,  and  quality  of  the  mate- 
rial and  the  devices  for  perfect  work;  nor  does 
that  seem  to  be  the  import  of  the  act,  espe- 
cially when  it  is  noted  that  the  fee  for  license 
charged  is  in  the  one  case  $1  and  in  the  other 
$5.  If  the  examination  be  sufficiently  search- 
ing to  show  that  the  journeyman  understands 
the  principles  governing  his  trade,  and  is  suffi- 
ciently skilful  to  be  able  to  produce  good  re- 
sults, that  would  seem  to  satisfy  the  scope  of 
this  act. 

This  conclusion  finds  support  in  the  case  of 
People,  Nec?iamcv8.  v.  Warden  of  City  Prison, 
144  N.  Y.  529,  27  L.  R.  A.  718,  and  is  dis- 
tinctly sustained  in  Singer  v.  iytate,  72  Md. 
464,  8  L.  H.  A.  651,  where  it  is  held  that  an 
act  which  provides  that  no  person  shall  engage 
in  the  business  of  plumbing,  unless  such  per- 
son shall  have  received  from  the  state  board  of 
commissioners  of  practical  plumbing  a  certifi.- 
cate  as  to  his  competency  and  qualification, 
and  providing  a  penalty  for  violation,  does  not 
violate,  in  any  sense,  the  constitutional  rights 
of  the  workman,  but  Is  but  the  ordinary  exer- 
cise of  the  police  power  of  the  state.  See  also 
Soon  Hing  v.  Crowley,  113  U.  S  703,  28  L.  ed. 
1145;  Mugler  v.  Kansas,  123  U.  8.  623,  31  L. 
ed.  205;  Powell  v.  Pennsylvania.  127  U.  S  678, 
82  L.  ed.  253;  Minneapolis  d:  8t.  L.  R  Co.  v. 
Beckwith,  129  U.  S.  26,  32  L.  ed.  585,  and 
Dent  V.  West  Virginia,  129  U.  8.  114,  82  L. 
ed.  6?3. 

2  But  a  graver  objection  inheres  In  the 
claim  that  the  act  imposes  unequal  burdens 
upon  those  of  the  same  class.  It  will  be  re- 
called that  the  1st  section  requires  that  all  who 
enuage  in  the  business  of  plumbing,  whether 
master  or  employing  plumber  or  journeyman, 
shall  first  secure  a  license,  and  that  §  2  pro- 
vides that,  in  case  of  a  firm  or  corporation,  the 
examination  and  licensing  of  any  one  member 
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of  such  firm,  or  the  manager  of  the  corpora- 
tion, shall  satisfy  the  requirements  of  the  act; 
that  is,  a  journeyman,  for  whomever  he  works, 
must  have  a  license,  and  an  employing  plumber, 
if  not  a  member  of  a  firm  or  a  corporation,  may 
not  pursue  the  calling  without  a  license.  But 
a  master  or  employing  plumber,  if  he  be  a 
member  of  a  firm,  another  member  of  which 
has  procured  a  license,  is  exempt,  although  he 
may  be  one  who  has,  as  a  journeyman,  applied 
for  a  license  and  failed  for  incompetency.  So, 
too,  in  case  of  a  corporation,  if  the  manager  is 
licensed,  other  members  of  the  corporation 
may  work  without  a  license,  without  reference 
to  their  competency. 

Our  bill  of  rights  prohibits  the  granting  of 
privileges  to  one  which  are  denied  to  others  of 
the  same  class,  and  the  imposition  of  restric- 
tions or  burdens  upon  certain  citizens  from 
which  others  of  the  same  class  are  exempt,  and 
§  26  of  article  2  of  the  Constitution  requires 
that  all  laws  of  a  general  nature  shall  have  a 
uniform  operation  throughout  the  state.  A 
statute,  therefore,  which  imposes  special  re- 
strictions or  burdens  on,  or  grants  special  privi- 
leges to,  persons  engaged  in  the  same  business, 
under  tbe  same  circumstances,  cannot  be  sus- 
tained, because  it  is  in  contravention  of  the 
equal  right  which  all  are  entitled  to  in  the  en- 
forcement of  laws  and  in  tbe  enjoyment  of  lib- 
erty, and  in  the  enjoyment  of  an  equal  right  in 
the  acquisition  and  possession  of  property,  and 
so  is  not  of  uniform  operation. 

The  constitutional  objection  to  this  statute  is 
that  it  operates  unequally,  in  that  it  imposes 
the  burden  of  an  examination  and  license  fee 
upon  certain  persons,  and  exempts  others  of 
the  same  class,  pursuing  the  same  busihess,  in 


the  same  way.  It  is  contended  that  tbe  act 
permits  firms  and  corporations  to  employ  such 
journeymen  as  they  may  choose,  whether  they 
be  licensed  or  not,  but  we  are  not  impressed 
that  it  will  bear  this  construction.  It  is  further 
suggested  that  the  act  does  not  prohibit  the 
doing  of  plumbing  work  wholly  by  appren- 
tices. If  it  is  open  to  this  construction,  an  ad- 
ditional reason  is  thus  offered  for  holding  it  in- 
valid, but  the  spirit  of  the  act  would  not,  we 
think,  permit  this. 

Objection  is  made  to  the  composition  of  the 
examining  board,  on  the  ground  that  one  who 
has  been  appointed  a  member  of  the  board,  al- 
though possibly  inexperienced  and  incompe- 
tent, may,  without  any  test  whatever,  continue 
his  occupation.  We  deem  it  enough  to  say,  as  to 
this,  that  the  act  does  not  so  provide.  It  would 
be  possible,  of  course,  that  one  appointed  on 
the  board  might  meet  with  greater  faivor  from 
his  fellows  in  his  examination  than  another, 
but  this  possibility  would  not  render  the  act 
itself  invalid.  It  also  might  seem,  at  first 
blush,  that  the  appointment  of  a  board  to  ex- 
amine others  as  to  fitness  and  qualifications, 
the  members  of  which  may  not  have  them- 
selves been  examined  as  to  their  qualifications, 
is  a  trifle  incongruous.  It  is  possible  that  tbe 
law  in  this  respect  might  be  improved.  Yet 
there  must  be  a  start  somewhere  along  the  line, 
and  the  objection  goes  to  the  efficiency  of  tbe 
service  rather  than  to  the  power  of  the  legisla- 
ture to  authorize  the  method. 

Believing  that  the  act  does  discriminate  un- 
justly between  persons  in  the  same  calling,  we 
agree  with  the  conclusion  of  the  learned  judge 
of  tbe  court  of  common  pleas,  and,  for  tbe  rea- 
sons stated,  the  exceptions  are  oterruled. 
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!•  The  owner  of  a  state  or  county  war- 
rant is  a  necessary  party. to  a  suit  to  eojoln  its 
payment. 

8.  A  demurrer  does  not  distinctly 
specify  the  objection  under  HilPs  Anno. 
Laws,  §  68,  by  statiDgr  that  tbere  is  "a  defect  of 
parties  plaiDtiff  and  defendant." 

8.  All  expenditure  of  public  money  at  a 
place  prohibited  by  the  CoDstitution  is  a  misap- 
plication thereof  which  may  be  prevented  by  In- 
junction for  the  reason  that  it  is  a^aiost  the  de> 
clared  will  of  the  people. 

4,  The  validity  of  a  location  by  the  leg:- 
islature  of  a  public  iDStltution  is  not  beyond 
review  m  the  courts  od  the  ground  that  It  Is  a 
leerisUitlve  question,  under  Const,  art.  11,  §  8, 
which  amounts  to  a  location  of  such  institutions 
at  tbe  seat  of  srovernment. 


6«  An  insane  asylum  maintained  by  the 
state  is  a  public  institution  of  tbe  state, 
within  the  meaning  of  Const,  art.  14,  S  3,  locating 
such  institutions  at  the  seat  of  government. 

(November  9, 1896.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  re- 
straining him  from  paying  a  state  warrant 


The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Moreland  for  appellant. 

Messrs.  James  McCain*  W.  W,  Thayer, 
Henry  fSt.  Rayner,  H.  J.  Bi^f^r,  and 
W.  H«  Holmes»  for  respondent: 

It  does  not  appear  from  the  complaint  that 
there  are  other  parties  who  should  have  been 
made  parties  plaintiff  or  defendant  in  the  suit, 
and  if  it  had  so  appeared  a  demurrer  would  not 
lie  unless  it  also  appeared  that  such  party  was 
living. 

Bliss.  Code  PI.  §  411;  Brainard  v.  J<m»,  11 
How.  Pr.  669;  SeojiM  v.  Van  Syekls,  28  How. 
Pr.  97. 


Note.— For  injunction  atpainst  use  of  money  to  I  For  injunction  against  illegal  appropriatioos  of 
build  a  state  institution,  see  also  State,  Taylor,  v.  public  money,  see  also  Russell  v.  Tate  (Ark.)  T  L. 
Pennoyer  (Or.)  25  L.  R.  A.  882.  I  h.  A  180,  and  oases  cited  in  note  thereto. 
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The  demurrer  should  state  specifically  in 
what  the  defect  consists.  It  is  not  sufficient  if 
it  oaerely  follows  the  words  of  the  statute. 

Irwine  v.  Wood,  7  Colo.  477;  Kent  v.  Snyder, 
80  Cal.  666;  Skinner  ▼.  Stnart,  18  Ahb.  Pr. 
442;  Baker  v.  Drury,  29  Wis.  580;  Dewey  v. 
State,  McGoUum,  91Ind.l82;  MarxY,  Crouan, 
17  Or.  393. 

An  individual  taxpayer,  whose  burdens 
would  be  increased  by  the  wroneful  acts  of 
public  officers,  and  where  a  fraudulent  or  il- 
legal diversion  or  misapplication  of  the  public 
funds  is  about  to  be  consummated,  has  such 
au  interest,  by  reason  of  the  special  and  pe- 
culiar injurv  he  would  sustain,  as  would  give 
him  a  standing  in  a  court  of  equity  by  injunc- 
tion to  restrain  such  acts  and  prevent  such  di- 
version of  the  public  funds. 

Sherman  v.  Bellom,  24  Or.  558;  2  High,  Inj. 
§  1827. 

Courts  cannot,  and  will  not,  shun  the  dis- 
cussion of  a  constitutional  question  when 
fairly  presented  and  the  case  cannot  be  dis- 
posecl  of  without  considering  it. 

Cooley,  Const.  Lim.  p.  163;  State,  Taylor, 
V.  Pennoy^,  26  Or.  205,  25  L.  R  A.  862. 

The  appellant,  by  his  demurrer,  admits  that 
he  is  about  to,  and  will,  pay  out  the  public 
money  for  an  unconstitutional  purpose,  unless 
he  is  restrained  by  order  of  the  court;  there- 
fore, the  only  question  that  is  left  for  consid- 
eration, since  the  appellant  admits  that  if  he 
is  not  restrained  that  he  will  pay  this  monev 
under  color  of  the  act  in  question  is:  Is  this 
a  public  institution?  That  it  is  one  of  the 
public  institutions  contemplated  by  the  consti- 
tution, there  can  be  no  question. 

State,  Paneoaat,  v.  TorUi,  34  N.  J.  L.  377. 

State  officers  will  be  restrained  by  injunc- 
tion from  the  commission  of  a  breach  of  trust, 
or  from  committing  some  illegal  act  under 
color  of  right,  which  will  affect  public  rights. 

10  Am.  &  Eng.  Enc.  Law,  p.  968,  and  cases 
cited;  2  High,  Inj.  §  1827;  Wood  v.  Brooklyn, 
14  Barb.  425;  Davie  v.  American  Soc.  for  Pre- 
Tention  of  Cruelty  to  Animals,  75  N.  Y.  369; 
People  V.  New  York.  32  Barb.  102:  Blake  v. 
Brooklyn,  26  Barb.  301;  SelfY.  Jenkins,  71  N. 
C.  578;  Aurora  <fe  C,  R,  Co,  v.  Lawrencehurgh, 
56  Ind.  80;  2  Dan.  Ch.  PI.  &  Pr.  p.  1578;  AUy. 
Oen,  V.  Chicago  &  N.  W.  R.  Go.  35  Wis.  526; 
Green's  Brice,  Ultra  Vires,  2d  ed.  708.  712; 
Ellis  V.  Grey,  6  Sim.  214:  Doolittle  v.  Broome 
County  Supers,  18  N.  Y.  155;  Brewster  v. 
Syracuse,  19  N.  Y.  116. 

Courts  will  compel  public  officers  to  perform 
ministerial  duties. 

(InitedVStates,  Goodrich,  v.  Guthrie,  17  How. 
809,  15  L.  ed.  108;  Brashear  v.  Mason,  6  How. 
92,  12  L.  ed.  857;  Murbury  v.  Madison,  1 
Cranch,  187,  2  L.  ed.  60:  United  States  v. 
Sehurz,  102  U.  8.  878,  26  L.  ed.  167;  Butter- 
worth  V.  United  States,  Hoe,  112  U.  S.  50,  28 
L.  ed.  656;  United  States,  Dunlap,  v.  Black, 
128  U.  S.  40, 32  L.  ed.  854;  Cohens  v.  Virginia, 
6  Wheat.  264,  5  L.  ed.  257. 

Bean*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit,  commenced  by  the  district  at- 
torney of  the  third  judicial  district,  in  the 
name  of  and  on  behalf  of  the  state,  to  enjoin 
he  defendant,  as  state  treasurer,  from  paying 
41  L.R  A. 


a  $25,000  state  warrant,  issued  on  account  of 
the  purchase  of  certain  land  in  Union  county 
for  the  site  of  an  insane  asylum,  under  an  act 
of  the  legislature  of  1893  (Laws  1898,  p.  186), 
on  the  ground  that  the  act  in  question  is  void, 
because  in  contravention  of  the  provision  of 
the  Constitution  locating  such  institution  at 
the  seat  of  government.  A  demurrer  to  the 
information,  for  the  reason  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
suit,  and  "that  there  is  a  defect  of  parties  plain- 
tiff and  defendant."  was  overruled;  and,  de- 
fendant declining  to  plead  further,  a  decree 
was  entered  as  prayed  for  in  the  information, 
and  hence  this  appeal. 

In  support  of  the  demurrer  it  is  contended 
that  there  is  a  defect  of  parties  defendant,  be- 
cause the  owner  of  the  warrant,  the  payment 
of  which  is  sought  to  been  joined,  is  not  a  party 
to  the  suit.  If  this  is  true,  and  the  objection 
had  been  properly  taken,  it  would  have  been 
fatal.  The  rule  undoubtedly'is  that  the  owner 
of  a  state  or  county  warrant  is  a  necessary 
party  to  a  suit  to  enjoin  its  pavment,  and  in 
some  instances  the  courts,  deemmg  him  an  in- 
dispensable party,  refuse  to  proceed  to  a  final 
determination  of  such  a  suit  until  he  is  brought 
in.  although  the  parties  to  the  record  make  no 
objection  on  that  account,  or  even  consent  to 
proceed  without  him.  Anthony  v.  State,  49 
Kan.  246;  Buie  v.  Cunningham  (Tex.  Civ. 
App.)  29  S.  W.  801;  King  v.  Throckmorton 
County  Commissioners  Ct.  10  Tex.  Civ.  App. 
114;  State  v.  Anderson,  5  Kan.  90;  Graham  v. 
Minneapolis,  40  Minn.  486;  Ship  Channel  Co. 
V.  Bruly,  45  Tex.  6;  Board  v.  Texas  cfc  P.  R. 
Co.  46  Tex.  316.  But  in  this  case,  while  it  is 
not  apparent,  from  the  face  of  the  information, 
to  whom  the  warrant  was  issued,  or  by  whom 
it  was  owned  at  the  time  the  suit  was  brought, 
the  undertaking  and  order  for  a  preliminarv 
injunction  and  the  decree  appealed  from  all 
state  that  it  was  issued  to  the  present  defendant; 
so  that  the  court  would  hardly  be  justified  in 
holding  that  it  affirmatively  appears  there  is  a 
defect  of  parties.  But,  however  this  may  be, 
the  demurrer  itself  is  insufficient,  both  in  form 
and  substance,  to  raise  the  question.  The 
statute  provides  that  objections  apparent  upon 
the  face  of  the  complaint,  other  than  such  as 
go  to  the  jurisdiction  of  the  court  and  that  it 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  or  suit,  are  waived,  unless  taken 
by  demurrer  (Hill's  Anno.  Laws,  §  71),  and 
that  a  demurrer  shall  be  disregarded  unless  it 
distinctly  specifies  the  grounds  of  objection 
(Id.  §  68).  At  common  law  a  demurrer  for 
want  of  necessary  parties  defendant  was  re- 
quired to  point  out,  either  by  name,  or  in  some 
other  definite  way,  from  the  facts  stated  in  the 
bill,  those  who  should  have  been,  and  who 
were  not,  made  parties  to  the  suit,  so  as  to  en- 
able the  plaintiff  to  obviate  the  objection  by 
bringing  them  in  (Story,  Eq.  PL  §  548;  Dias 
V.  Bouchaud,  10  Paige,  445);  and  this  rule  has 
not  been  abrogated  by  the  provisions  of  the 
Code  (1  Rumsey,  Pr.  p.  888;  1  Van  Santvoord, 
PI.  p.  75;  Durham  v.  Bischof,  47  Ind.  211; 
Dewey  v.  StaU.  MeCollum,  91  Ind.  173;  Baker 
V.  Hawkins,  29  Wis.  576;  Kent  v.  Snyder,  80 
Cal.  666:  Irwine  v.  Wood,  7  Colo.  477).  Now, 
the  language  of  the  demurrer  in  this  case  is 
*'tbat  there  is  a  defect  of  parties  plaintiff  and 
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defeodant,"  and  tbis«  as  we  have  seen,  is  in- 
sufficient: so  that  the  question  is  not  raised  by 
the  demurrer,  nor  can  the  case  be  classed  with 
those  iu  which  the  courts  have  refused  to  pro- 
ceed to  the  determination  of  a  suit  to  enjoin 
the  payment  of  a  state  or  county  warrant  with- 
out the  owner  or  holder  thereof  being  a  party 
to  the  suit.  As  already  suggested,  the  record 
indicates  that  the  warrant  in  question  was  is- 
sued to  the  defendant,  and,  if  so,  there  is  no 
defect  of  parties.  Dorothy  v.  Pierce,  27  Or.  373. 
But,  whether  it  was  or  not,  the  questions  in- 
volved do  not  depend  upon  controverted  facts 
for  their  solution,  but  are  questions  of  law, 
which  have  been  ably  and  exhaustively  ar- 
gued, and  can  be  determined  od  this  appeal 
without  affecting  the  interests  of  the  warrant 
holder,  should  he  prove  to  be  other  than  the 
defendant,  except  so  far  as  the  doctrine  of  stare 
decisis  may  apply  to  any  future  proceeding 
which  may  be  instituted  by  him  to  enforce  its 
payment.  The  demurrer  for  want  of  proper 
parties  was,  therefore,  properly  overruled:  and 
if,  by  reason  of  the  facts,  the  warrant  holder 
should  have  been  made  a  party  to  the  suit, 
either  on  his  own  account  or  as  a  protection  to 
the  defendant,  it  should  have  been  made  ap- 
parent by  answer,  and,  if  necessary,  the  court 
could  have  stayed  the  proceedings  until  he 
could  be  brought  in. 

It  is  next  contended  that  the  information 
does  not  state  facts  sufficient  to  authorize  a 
court  of  equity  to  interfere  by  injunction  to 
restrain  the  payment  of  the  warrant  in  ques- 
tion, for  the  reason  that  it  does  not  appear  that 
the  state  would  be  pecuniarily  injured  or  dam- 
aged by  the  construction  of  an  insane  asylum 
in  eastern  Oregon,  instead  of  at  the  sf  at  of 
government.  The  question  as  to  when  and  by 
whom  a  suit  can  be  maintained  to  prevent  the 
construction  of  public  buildings  at  a  place 
other  than  the  seat  of  government  has  been  be- 
fore this  court  several  times,  and  it  has  been 
held  that  a  private  individual  cannot  do  so 
without  showing  some  special  injury  to  him- 
self {Sh&rman  v.  Belloxcs,  24  Or.  553)  and  that 
the  same  rule  applies  when  a  suit  is  instituted 
in  the  name  of  the  state  upon  his  relation 
{State,  Taylor,  v.  Pennoyer,  26  Or.  205,  25  L. 
R.  A.  862.  and  26  Or.  214;  State,  Taylor,  v. 
Lord,  28  Or.  498,  31  L.  R.  A.  473).  But  these 
cases  are  not  in  point  in  the  present  controversy. 
The  one  first  referred  to  was  a  suit  instituted 
hj  a  private  citizen  in  his  Individual  capacity, 
without  showing  any  special  injury  to  him- 
self; and  the  other  was  a  proceeding  against 
the  board  of  commissioners  of  public  buildings 
by  a  private  citizen,  who  undertook  to  use  the 
name  of  the  state  without  authority,  and  was 
decided  on  the  ground  that  it  was  not  brought 
by  nor  against  the  proper  parties.  But  this  is 
a  suit  by  the  state  in  its  sovereign  capacity  as 
the  guardian  of  the  rights  of  the  people,  insti- 
tuted by  its  executive  law  officer,  and  can,  in 
our  opinion,  be  maintained  without  showing 
any  special  injury  to  the  state.  It  is  enough 
that  the  public  funds  are  about  to  be  applied 
in  a  manner  prohibited  by  the  Constitution. 
At  common  law  the  attorney  general  of  Eng- 
land could,  by  information  in  the  name  of  the 
Crown,  call  upon  the  courts  of  justice  to  pre- 
vent the  misapplication  of  funds  or  property 
raised  or  held  for  public  use,  and,  in  the  ab- 1 
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sence  of  statutory  regulations,  the  district  at- 
torney in  this  state  is  vested  with  like  powers. 
State  V.  Douglas  County  Road  Co,  10  Or.  108; 
Dollar  Sav.   Bavk  v.  United  States,  19  Wall. 
239,  22  L.   ed.  82.     Indeed,  the  right  of  the 
Slate,  through  its    proper  officer,  to  main  tain 
such  a  proceeding,  would  seem  to  be  one  of 
the  necessary  incidents  of  sovereignty.     With- 
out it  the  rights  of  the  citizen  cannot  be  pro- 
tected or  enforced  in  cases  where  he  is  unable 
to  act  for  himself.     In  a  suit  by  an  individual 
he  is  required  to  show  some  special  injury  to 
himself;  and  when,  as  in  this  case,  the  wrong 
complained  of  is  public  in  its  character,  affect^ 
ing  no  one  citizen  more  than  another,  it  is  im- 
possible for  him  to  do  so,  and  for  that  reason 
he  is  without  remedy,  although  he  may  be  in- 
jured in  common  with  the  other  members  of 
the  community.    In  such  cases  the  state  has  a 
right,  by  virtue  of  its  high  prerogative  power, 
to  call  upon  the  courts,  through  its  proper  law 
officer,  to  protect  the  rights  of  its  people.  And 
to  support  a  proceeding  for  that  purpose  it  is 
sufficient  that  the  grievance  complained  of  is  a 
threatened  invasion  of  the  right  of  the  people 
to  determine  what  disposition  shall  be  made  of 
the  public  funds  exacted  from  them  by  the  ex- 
traordinary power  of  taxation.     Now,  every 
use  of  suco  funds  in  violation  of  the  provisions 
of  the  Constitution  or  organic  law  must  neces- 
sarily be  of  this  character.    The  legislature  is 
but  an  instrumentality  appointed  by  the  stale 
to  exercise  a  part  of  its  sovereign  powers.     In 
that  capacity  it  holds  the  public  funds  in  trust 
for  the  people.     Except  as  limited  by  the  Con- 
stitution, its  action  within  its  legitimate  sphere 
is  the  action  of  the  people;  but,  when  it  under- 
takes to  apply  such  funds  in  a  manner  or  at  a 
place  prohibited  by  the  organic  law,  it  is  not 
only  exercising  a  power  expressly  withheld, 
but  violating  its  trust,   and  a  court  of  equity 
will  interfere  at  the  suit  of  the  severely  power 
to  prevent  or  restrain  such  an  application  with- 
out being  required  to  show  any  other  injury. 
It  is  enough  that  the  threatened  disposition  is 
in  violation  of  the   will  of  the  people,  as  ex- 
pressed in  the  supreme  law  of  the  land.  There 
are  some  dicta  in  paragraph  7  of  the  opinion  in 
the  case  of  State,  Taylor,  v.  Lord,  28  Or.  498, 
31   L.  R.  A.  473,  in    which  the  writer  thereof 
did  not  concur,  apparently  in  conflict  with  this 
doctrine;  but  it  was  not  necessary  to  a  decision 
of  the  case,  and,  after  more  mature  reflection, 
we  are  now  all  agreed  that  it   was  erroneous. 
It  is  based  upon  the  false  premises  (1)  that  the 
location  and  construction  of  an  asylum  at  some 
place  other  than  the  seat  of  government  is  not 
a  misapplication  of  the  public  funds,  unless  it 
appears  that  the  burden  of  taxation  will  be  in- 
creased by  so  doing;  and  (2)  that  the  location 
of  such  an  institution  is  a  legislative  question. 
Manifestly,  neither  of  these  positions  is  sound. 
The  expenditure  of   public  money  at  a  place 
prohibited  by  the  Constitution  is  a  misapplica- 
tion thereof,  for  the  simple  and  very  satisfac- 
tory reason  that  it  is  against  the  declared  will 
of  the  people:  and  the  location  of  a  public  in- 
stitution, within  the  meaning  of  that  term  as 
used  in  the  Constitution,  is  not  in  any  sense  a 
legislative  question,  but  has  been  determined 
by  the  people  themselves.     A  sufficient  injury, 
therefore,  to  enable  the  state  in  its  sovereign 
capacity  to  call  upon  a  court  of  equity  for  re- 
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lief  is  shown  whenever  it  is  made  to  appear 
that  public  funds  are  about  to  be  applied  to  a 
lise.  for  a  purpose,  or  at  a  place  prohibited  by 
the  Constitution.  We  conclude,  therefore, 
that  the  court  has  jurisdiction,  and  the  only 
remaining  question  is  whether  the  act  of  the 
legislature  authorizing  the  construction  of  an 
insane  asylum  in  eastern  Oregon  is  in  violation 
of  the  provisions  of  the  Constitution. 

By  §  1,  art.  14,  of  that  instrument,  it  is  pro- 
vided that  the  legislature  shall  not  have  the 
power  to  establish  a  seat  of  government,  but 
that  such  question  shall  be  submitted  to  and 
determined  by  the  people  at  the  polls.  And 
§  3  of  the  same  article  declares  that,  when  the 
seat  of  government  is  so  established,  it  shall 
'''not  be  removed  for  the  term  of  twenty  years 
from  the  time  of  such  establi8hment,'nor  in  any 
other  manner  than  as  provided  in  the  1st  sec- 
tion of  this  article:  provided,  that  all  the  pub- 
lic institutions  of  the  state,  hereafter  provided 
for  by  the  legislative  assembly,  shall  be  located 
at  the  seat  of  government."  Although  the 
language  of  the  section  quoted  is  somewhat  in- 
volved, the  evident  intention  of  the  framersof 
the  Constitution,  and  of  the  people  when  they 
adopted  it,  was  to  declare  that  all  the  public 
institutions  of  the  state  thereafter  provided  for 
by  the  legislature  should  be  located  at  the  seat 
oif  government.  It  amounts  to.  and  is,  in  ef- 
fect, a  constitutional  location  of  such  institu- 
tions and  the  only  power  vested  in  the  legisla- 
ture is  to  determine  the  necessity  for  and  the 
amount  of  money  to  be  used  in  their  construc- 
tion and  maintenance.  Any  attempt  by  that 
t)ody  to  expend  the  public  revenue  for  the  erec- 


tion or  maintenance  of  such  an  institution  else- 
where  is  a  mere  nullity,  and  of  no  more  force 
or  validity  than  a  legislative  attempt  to  change 
the  seat  of  government.  All  such  institutions 
must  be  located  at  the  place  designated  in  the 
Constitution,  although  it  may  now  seem  desir- 
able to  do  otherwise,  until  the  consent  of 
the  people  is  obtained  in  the  form  of  a  consti- 
tutional amendment.  In  their  sovereign  capa- 
city the  people  have  so  provided,  and  no  other 
power  can  alter  or  change  their  decree.  That 
an  insane  asylum  is  a  public  institution  of  the 
state,  within  the  meaning  of  the  Constitution, 
is  too  clear  for  argument.  In  view  of  the  prac- 
tical construction  of  that  instrument  by  the 
legislative  and  executive  departments  for  al- 
most, if  not  quite,  a  quarter  of  a  century,  as 
evidenced  by  the  erection  of  educational  insti- 
tutions away  from  the  seat  of  government,  it 
no  doubt  should  now  be  construed  so  as  to  in- 
clude only  such  institutions  as  are  strictly 
governmental  in  their  character.  But  an  asy- 
lum for  the  insane  comes  clearly  within  this 
construction.  When,  therefore,  the  legislature 
assumed  to  authorize  the  expenditure  of  the 
public  funds  for  the  erection  of  such  an  insti- 
tution in  eastern  Oregon,  it  attempted  to  exer- 
cise a  power  expressly  withheld  by  the  people, 
and  an  injury  to  the  state  will  be  conclusively 
presumed  from  a  threatened  application  of  the 
public  funds  to  such  a  purpose. 

It  follows  that  tTie  decree  of  the  court  below 
must  he  afflrmed,  and  it  is  so  ordered. 

Rehearing  denied  August  17, 1898. 


PENNSYLVANIA  SUPREME  COURT. 


Thomas  ROBB 

V. 

PENNSYLVANIA  COMPANY  FOR  IN- 
SURANCE ON  LIVES  AND  GRANT 
INQ  ANNUITIES,  Appt. 

(188  Pa.  456.) 

1.  A  depositor'fi  proevrement  of  a  rub- 
ber stamp  which  will  make  a  ftus  sim- 
ile of  his  signature*  of  'wblch  the  bank  has 
no  notice,  does  not,  in  the  absence  of  his  negli- 
gence, make  him  liable  for  the  loss  occasioned  by 
payment  of  his  deposit  on  forged  checks  made 
by  one  who  had  unlawfully  and  clandestinely  ob- 
tained the  stamp  and  used  it  in  forgmg  checks. 

:2.  The'qaestion  of  the  negUgeneB  of  a 
depositor  in  keeping  a  rubber  stamp  which 
will  make  a  fao  simile  of  his  signature,  and 
which  is  unlawfully  obtained  and  used  in  forgring 
^checks,  is  for  the  Jury. 

(Wmiama^  J.,  and  SterretU  Ch.  J„  dissent.) 

(July  21, 18B6.) 

APPEAL    by  defendant  from  a  judgment 
of  the  Superior  Court  affirming  a  judg- 
ment of  the  Court  of  Common  Pleas,  No.  4,' 

NOTB.— As  to  the  duty  of  a  drawee  to  know  the 
drawer^s  signature,  see  note  to  Germanla  Bank  y- 
Boutell  (Minn.)  27  L.  R.  A.  08&. 
41  L.  R.  A. 


for  Philadelphia  County  in  favor  of  plaintiff 
in  an  action  brought  to  recover  a  bank  deposit 
which  had  been  paid  out  on  forged  checks. 
Afflrmed. 

The  facts  are  stated  in  the  opinion  of  the 
Superior  Court  by  Presiding  Justice  Rice* 
which  was  as  follows: 

"  This  was  an  action  to' recover  the  amount 
of  a  bank  deposit.  The  defense  was  that  the 
money  had  been  paid  out  on  checks  purport- 
ing to  be  drawn  by  the  {plaintiff.  The  jury 
have  determined  by  their  verdict  that  the  sig- 
natures were  forged,  and  no  question  is  rais^ 
as  to  the  correctness  of  this  finding.  But 
there  was  evidence  that  the  signatures  were 
made  by  a  third  person,*  by  the  unauthorized' 
and  criminal  use  of  a  rubber  stamp  which  the 
plaintiff  owned  and  kept  in  his  safe.  Upon 
this  evidence  a  novel  and  interesting  question 
is  raised.  The  defendant's  first  proposition 
is  that  if  a  depositor,  without  the  knowledge 
of  his  bank,  has  a  rubber  stamp  made,  which 
is  a  substantial  fac  simile  of  his  bank  sig- 
nature, he  cannot  hold  the  bank  responsible 
for  a  loss  which  occurs  by  reason  of  the  un- 
authorized signing  by  a  third  person  of  the 
depositor's  signature  to  a  check  by  means  of 
this  stamp,  ft  will  be  observed  that  this  propo- 
sition assumes  that  the  depositor  is  responsible 
for  the  loss,  although  there  is  no  negligence 
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on  his  part  in  the  manner  of  keeping  the  stamp. 
If  he  keep  it  is  as  securely  as  possible,— if, 
for  example,  he  should  keep  it  securely  locked 
in  the  best  modern  safe,  to  which  no  other 
person  has  access,  and  a  burglar  should  break 
into  the  safe,  and  use  the  stamp  to  affix  the 
depositor's  signature  to  a  check,  and  the  bank 
should  honor  the  check,  the  loss  would  fall 
on  the  depositor.  This  is  not  an  extreme 
statement  of  the  defendant's  position.  But  it 
is  not  unlawful  for  a  man  to  have  a  rubber 
stamp  by  which  a  fac  simile  of  his  written 
signature  may  be  affixed  to  paper&  Nor  is  it 
so  extraordinary  a  thing  as  to  warrant  a  bank 
in  presuming,  without  inquiry,  that  a  depos- 
itor will  not  possess  nor  use  such  a  stamp  for 
any  purpose.  If  the  owner  place  it  in  the 
hands  of  a  third  person  for  the  purpose  of  af- 
fixing his  signature  to  certain  papers,  and  he, 
without  authority,  use  it  to  forge  the  signature 
of  the  owner  to  cbeclis,  it  might  well  be'argued 
that  the  bank  honoring  the  checks  should  not 
be  responsible  for  the  loss.  In  such  a  case 
there  might  be  propriety  in  applying  the  maxim 
that,  where  one  of  two  innocent  persons  must 
suffer,  he  should  suffer  who  by  his  own  acts 
occasioned  the  confidence  and  the  loss.  In  the 
case  supposed,  the  loss  would  be  traceable 
to  the  act  of  the  owner  of  the  stamp  in 
the  selection  of  the  agent  to  use  it.  In  the 
case  in  hand,  it  was  traceable,  proximately,  to 
the  criminal  act  of  a  third  person  in  the  use  of 
the  stamp,  and  more  remotely  to  his  tortious, 
if  not  criminal,  act,  in  possessing  himself 
of  it  against  the  will  of  the  owner.  In 
the  former  case  there  would  be  an  element 
of  negligence  in  the  care  of  the  stamp,  while 
'  in  the  case  in  hand  (looking  at  it  from 
the  present  standpoint)  there  is  none.  These 
distinctions  are  well  illustrated  in  Pennsyl- 
vania R,  Co/s  Appeal,  86  Pa.  80,  where 
it  was  held  that  if  the  owner  of  stock  in- 
trusts the  certificates,  with  blank  powers  of 
attorney,  to  an  agent,  for  safe  keeping,  who 
fraudulently  transfers  them  to  a  third  party, 
who,  in  turn,  without  the  knowledge  of  the 
fraud,  had  them  transferred  to  himself,  the 
owner  cannot  recover  from  the  corporation 
for  the  loss.  This  decision  was  put  upon  the 
ground  that  the  owner  had  l>een  negligent,and 
should  not  be  permitted  to  shift  from  herself 
to  the  corporation  the  loss  which  resulted 
from  the  dishonesty  of  her  own  agent.  Said 
Sharswood.  J.:  *  Where  one  of  two  parties, 
who  are  equally  innocent  of  actual  fraud, must 
lose,  it  is  the  suggestion  of  common  sense,  as 
well  as  equity,  that  the  one  whose  misplaced 
confidence  in  an  agent  or  attorney  has  been 
the  cause  of  the  loss,  shall  not  throw  it  onto 
the  other.  *  As  J  udee  King  has  well  expressed 
this  principle  in  Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Pars.  8el.  Eq.  Cas.  248:  'The  true  doc- 
trine on  this  subject  is  that,  where  one  of  two 
innocent  persons  is  to  suffer  from  the  tortious 
act  of  a  third,  he  who  gave  the  aggressor  the 
means  of  doing  the  wrong  must  alone  bear 
the  consequences  of  the  act.'  Neither  state- 
ment of  this  important  principle  sustains  the 
defendants  proposition  now  under  discus- 
sion; and,  in  the  case  cited.  Judge  Sharswood 
conceded  that  had  the  certificates  of  stock  been 
lost  or  stolen  from  the  possession  of  the  owner, 
the  corporation  would  have  been  responsible 
41  L.R  A. 


for  permitting  the  fraudulent  transfer.    See 
also  Biddle  v.  Bayard,  13  Pa.  150. 

"We  are  referred  to  the  decisions  relative  to 
the  alteration  of  negotiable  instruments  by 
filling  up  blanks  left  by  the  maker.  But  in 
these  cases  there  is  an  element  of  either  negli- 
gence or  of  agency.  It  is  a  well  settled  prin- 
ciple in  the  law  of  negotiable  securities  that 
if  the  maker  of  a  bill,  note,  or  check  issues  it 
in  such  a  condition  that  it  may  be  easily  al- 
tered without  detection,  he  is  liable  to  a  bona 
fide  holder  who  takes  it  in  the  usual  course  of 
business  before  maturity.  'The  maker  ought 
surely  not  to  be  discliarged  from  his  obli- 
gation by  reason  or  on  account  of  his  own  nes- 
ligence  in  executing  and  issuing  a  note  that 
invited  tampering  with.'  Brown  v.  Reed,  79 
Pa.  870,  21  Am.  Rep.  75,  citing  Phdan  v.  JTotf. 
67  Pa.  59;  Garrard  v.  Haddan,  67  Pa.  82.  5 
Am.  Rep.  412;  Zimmerman  v.  Rote,  75  Pa.  188. 
According  to  these  decisions,  the  question  is 
not  whether  the  maker  so  drew  the  paper  as 
to  make  it  possible  to  alter  it  without  detection, 
but  whether  he  used  ordinary  care  and  pre- 
caution. In  Leas  v.  Walls,  101  Pa.  57, 47  Am. 
Rep.  699,  the  instrument  was  a  printed  blank 
note,  with  an  open  space  for  the  insertion  of 
the  amount;  the  word  '  dollars '  being  printed 
at  the  end  of  the  space.  The  successful  altera- 
tion of  the  amount  from  'eight '  to  '  eiehty ' 
was  made  possible  by  the  maker^s  omission 
to  close  up  the  space  so  that  not  even  a  single 
letter  could  be  inserted.  It  was  held,  how- 
ever, that  the  question  whether  the  maker  was 
negligent  was  clearly  a  question  of  fact  for 
the  jury.  *  In  these  circumstances,  to  hold 
that  the  defendant  was  so  palpably  guilty  of 
neeligence,  in  not  taking  sufficient  precautions 
against  forgery,  as  that  the  jury  could  not  be 
permitted  to  determine  the  question,  and  the 
court  must  determine  it  as  a  matter  of  law. 
would  be  equivalent  to  holding  that  the  maker 
of  a  negotiable  instrument  must  so  execute  ii 
as  to  prevent  the  possibility  of  alteration  in 
any  event.  Such  a  doctrine  would  be  mon- 
strous, and  contrary  to  every  legal  principle/ 
The  rule  that  where  one  of  two  innocent 
persons  must  suffer  loss,  that  party  who  did 
the  act  which  was  the  occasion  of  the  lo8& 
ought  to  bear  it,  is  often  misapplied  to  cases 
where  the  two  persons  are  not  equally  with- 
out fault,  but  where  one  owes  a  duty  to  the 
other  to  do,  or  to.  refrain  from  doing,  a  par- 
ticular thinff,  and  has  failed  in  the  perform- 
ance of  tbat  duty:  But  a  man's  responsibilitj. 
even  for  his  negligence  and  that  of  his  serv- 
ants, must  end  somewhere.  As  was  truly  re- 
marked in  Hoag  v.  Lake  Shore  dt  3i.  S.  R. 
Co.  85  Pa.  298,  27  Am.  Rep.  658,  there  is  pos- 
sibility of  carrying  an  admittedly  correct  prin- 
ciple too  far.  It  may  be  extended  so  as  to 
reach  the  reduetio  ad  absurdum  so  far  as  it  ap- 
plies to  the  practical  business  of  life.  The 
doctrine  as  to  remote  and  proximate  canse,  as 
held  in  Pennsylvania,  had  been  thus  stated  in 
many  cases:  'In  determining  what  is  proximate 
cause,  the  true  rule  is  that  the  injury  must  be 
the  natural  and  probable  consequence  of  the 
negligence, — such  a  consequence  as,  under 
the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  his  act.*^ 
Eoag  V.  Lake    Shore  AM.  &  /2.  C^.  85  Pa. 
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298,  27  Am.  Rep.  653;  South  Side  Pass.  RCo 
V.  IVu5A.117Pa.  390:  Swansony.  Crandall,  2 
Pa.  Super.  Ct.  85.  The  same  rule,  and  for  a 
stronger  reason,  applies  when  it  is  sought  to 
hold  one  liable  for  the  consequences  of  a  law- 
ful and  non-negligent  act.  To  apply  the  maxim 
invoked  here,  without  regard  to  the  question 
whether  the  act  was  the  reiAote  or  proxi- 
mate cause  of  the  injury,  would  establish  a 
degree  of  responsibility  '  quite  beyond  any 
legal  limitations  which  have  yet  been  de- 
dared.'  This  would  be  a  striking  illustration 
of  the  danger  of  carrying  an  admittedly  cor- 
rect principle  too  far. 

"A  bank  is  bound  to  know  the  signature  of 
its  depositor;  and,  if  it  pays  out  the  money  on  a 
forged  check,  it  cannot  charge  the  depositor 
^ith  the  amount,  but,  as  ags^nst  him,  must 
bear  the  loss.  It  may  be  conceded  that  the  re- 
lation of  the  depositor  to  the  bank  implies  a  duty 
on  his  part  to  subject  it  to  no  extraordinary 
risks  with  regard  to  payment  of  his  checks, 
which  he  may  avoid  by  the  exercise  of  ordinary 
care  and  prudence.  But  we  cannot  assent  to  the 
proposition  that  it  is  negligence  per  se  for  him 
to  have  in  his  possession  a  harmless  and  useful 
thing,  and  one  lawful  for  him  to  have,  but 
which,  in  the  hands  of  a  thief  breaking  into 
his  house  or  his  safe,  may  be  used  to  forge  his 
signature.  If  he  commits  the  use  of  it  to  an 
agent,  selected  by  himself,  or  leave  it  in  such 
a  place  as  to  invite  the  use  of  it  for  illegitimate 
purposes,  there  would  be  plausibility  in  the 
contention  that  he  should  be  deemed  to  con- 
template such  use  as  one  of  the  natural  and 
probable  consequences  of  his  act.  But,  where 
he  has  used  due  care  in  securing  it  airainst  un- 
lawful use  by  others,  it  cannot  be  said  that  his 
mere  possession  of  the  thing  was  the  proximate 
cause  of  the  mispayment  of  the  money  to  one 
who  unlawfully  possessed  himself  of  it,  and 
used  it  to  commit  a  forgery. 

"The  defendant's  second  proposition  is  that, 
even  if  the  court  did  not  err  in  leaving  the 
question  of  negligence  to  the  jury,  the  instruc- 
tions given  by  the  court  were  insufficient  and 
erroneous  and  laid  down  a  wrong  standard  of 
negligence.  In  order  to  discuss  this  proposi- 
tion properly,  it  will  be  necessary  to  state  some 
of  the  undisputed  facts:  In  1898,  the  plaintiff, 
as  president  of  a  corporation,  had  occasion  to 
send  out  a  large  number  of  invitations  to  a 
banquet,  and,  in  order  to  save  himself  the 
labor  of  writing  his  name  so  often,  had  a 
rubber  stamp  made  which  would  make  a  fac 
simile  of  his  signature.  For  a  time  the  stamp 
was  kept  in  the  company's  office,  but  after  he 
resigned  the  presidency  it  was  sent  to  his  pri- 
vate office,  which  he  rented  from  a  gentleman 
who  had  the  adjoining  office.  With  this  office, 
he  was  entitled  to  the  services  of  an  office  boy 
of  about  sixteen  years  of  age.  For  about  nine 
months  he  employed  this  boy  for  errands  and 
messages,  including  the  sending  of  him  to 
bank  to  draw  money  on  checks.  He  never  had 
occasion  to  doubt  the  boy's  honesty.  When 
the  rubber  stamp  was  returned  to  the  plaintiff 
from  the  corporation  office,  he  placed  it  in  a 
compartment  inside  of  afire-proof  safe.  He 
locked  this  compartment,  and  put  the  key  in  a 
drawer  in  the  safe,  behind  some  papers,  and 
covered  it  up.  He  then  locked  the  drawer, 
and  pot  the  key  in  another  unlocked  drawer  in 
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the  safe.  He  then  locked  the  safe,  and  put 
the  key  in  a  little  box,  which  he  put  in  & 
wooden  drawer  or  box,  and  this  was  kept  on 
top  of  another  safe.  The  plaintiff's  surmise 
was  that  the  office  boy  had  watched  his  moves, 
found  where  he  kept  the  safe  key,  opened 
the  safe,  and  rummaged  around  until  he  found  • 
the  stamp,  and  with  it  signed  the  two  checks. 
Assuming  this  theory  to  be  correct  it  turned  out 
that,  notwithstanding  the  plaintiff's  precautions 
to  guard  the  stamp,  it  was  not  kept  where  it 
would  be  absolutely  inaccessible  to  others.  It 
follows  that  an  unqualified  affirmance  of  the  de- 
fendant's second  point  would  have  been  equiva- 
lent to  binding  instructions  to  find  for  the  de- 
fendant. But,  for  the  reasons  given  in  our  dis- 
cussion of  the  first  proposition,  the  defendant 
was  not  entitled  to  such  instructions.  The  prac- 
tical effect  would  be  to  hold  the  owner  of  a  rub- 
ber stamp  up  to  the  same  standard  of  responsi- 
bility as  the  owner  of  a  vicious  animal;  in  other 
words,  to  hold  that  he  is  bound  to  keep  the 
stamp,  at  all  hazards,  where  a  trespasser  or  a 
thief  cannot  possibly  get  possession  of  it  and  use 
it.  This  is  not  the  standard  of  his  responsibility 
to  the  bank  in  which  he  is  a  depositor,  or  to  the 
public.  He  is  not  an  insurer  against  its  unlaw- 
ful use,  but  it  may  be  conceded  that  he  is  respon- 
sible for  the  consequences  of  his  negligence  in 
keeping  it.  He  is  bound  to  exercise  the  cnre  of 
an  ordinarily  prudent  man.  To  adopt  the  lan- 
guage of  the  learned  trial  judge,  was  it  put 
away  in  such  a  manner  as  was,  in  view  of  all 
the  probabilities  of  the  case,  sufficient  to  pro- 
tect the  stamp  from  being  improperly  used? 
This  was  a  question  of  fact  for  the  jury,  and 
was  fairly  submitted.  There  are  cases  in 
which  the  court  can  determine  that  omissions 
constitute  negligence,  but  they  are  exceptional, 
— those  in  which  the  precise  measure  of  duty 
is  determinate;  the  same  under  all  circumstan- 
ces. What  constitutes  negligence  when  the 
standard  shifts,  not  according  to  any  certain 
rule,  depends  upon  the  facts  and  circumstances 
developed  at  the  trial,  and  cannot  be  deter- 
mined by  the  court,  but  must  be  submitted  ta 
the  jury.  Delaware,  L.  d  W.  B.  Co.  v.  Jo7)eSy 
128  Pa.  808,  and  cases  there  cited.  But  com- 
plaint is  made  that  the  court  set  up  an  erroneous 
standard  of  negligence.  We  do  not  think  so. 
The  illustration  used  by  the  learned  judge  in 
his  answer  to  the  second  point  was  not  in- 
tended as  a  standard  to  govern  the  jury.  He 
evidently  had  in  mind  the  rule  that  is  laid 
down  in  the  cases  heretofore  cited,  relating  to 
the  alteration  of  a  negotiable  instrument  in 
which  the  maker  has  carelessly  left  blanks  'so 
that  it  may  be  easily  altered  without  detec- 
tion.' Following  the  rule  laid  down  in  those 
cases,  he  told  the  jury  that,  under  the  facts  of 
the  supposed  case,  the  owner  of  the  stamp 
would  clearly  be  guiltv  of  negligence,  and  the 
bank  would  not  be  liable  for  the  loss.  But, 
recognizing  the  distinctions  pointed  out  in  Leas 
V.  Walls,  101  Pa.  57,  47  Am.  Rep.  699,  he  did 
not  undertake  to  decide  that,  under  the  actual 
facts  of  the  case  on  trial,  the  plaintiff  had  or 
had  not  exercised  the  precaution  of  a  prudent 
man  in  (guarding  the  stamp  against  improper 
use.  The  defendant  has  no  just  cause  to  com- 
plain of  the  submission,  or  of  the  manner  of 
the  submission,  of  that  question  to  the  jury. 
Judgment  affirmed." 
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Messrs.  Frank  P.  Prichard  and  John  G* 
•Johnson*  for  appellant: 

If  a  depositor  without  the  knowledge  of  the 
bank  has  a  rubber  stamp  made  which  is  a  fac 
simile  of  his  bank  signature,  and  by  means  of 
that  stamp  a  check  is  executed  not  distinguisha- 
ble bv  ordinary  inspection  from  genuine  checks, 
and  is  paid  by  the  bank  in  the  exercise  of  due 
care  and  without  any  negligence,  the  loss 
must  fall  on  the  depositor. 

Where  one  of  two  innocent  persons  is  to 
suffer  from  the  tortious  act  of  a  third,  he  who 
gave  the  aggressor  the  means  of  doing  the 
wron^must  alone  bear  the  consequences  of  the 
act. 

Pennsylvania  R,  Co.'s  Appeal,  86  Pa.  80; 
Bank  of  Kentucky  v.  Schuylkill  Bank,  1  Pars. 
Sel.  Eq.  Cas.  248. 

This  principle  has  been  repeatedly  applied 
to  the  relations  between  a  depositor  and  a 
bank. 

Orr  V.  Union  Bank,  1  Macq.  H.  L.  Cas.  513, 
29  Eng.  L.  &  Eq.  Rep.  1;  Grant,  Banks  & 
Banking,  17;  Morse,  Banks  &  Banking,  2d  ed. 
p.  331;  Van  Scbaack,  Bank  Checks,  p.  119; 
Hardy  v.  Chesapeake  Bank,  51  Md.  663,  «4 
Am.  Rep.  325;  Toung  v.  Grote,  4  Bing.  263; 
Onrrard  v.  Haddan,  67  Pa.  82,  5  Am.  Rep. 
412;  Ingham  v.  Primrose,  7  C.  B.  N.  S.  82; 
United  States  v.  National  Exeh,  Bank,  45  Fed. 
Rep.  163;  Burnett  Woods  BIdg.  d  Sav.  Co,  y. 
German  Nat,  Bank,  3  Ohio  N.  P.  84. 

Mr.  Samuel  Gustine  Thompson,  for  ap- 
pellee: 

A  paying  teller  having  the  most  moderate 
experience  should  have  been  able  at  a  glance 
to  have  discovered  these  forgeries,  especially 
with  his  attention  necessarily  directed  to  the 
different  handwriting  in  the  bodies  of  the 
-checks. 

It  is  very  clear  from  the  testimony  that  these 
forgeries  were  not  committed  by  simply  stamp- 
ing the  checks,  as  indicated  by  appellant's  ar- 
gument. It  indicates  also  that  the  stamp 
could  not  alone  have  been  used  to  accomplish 
the  forgeries,  and  this  cuts  up  the  roots  of 
that  argument  by  establishing  that  the  stamp, 
if  used,  was  not  alone  the  agencv  in  accom- 
plishing the  result.  The  appellee  did  not 
know,  nor  is  it  known  now  definitely,  that 
the  forgery  was  committed  by  using  in  some 
way  a  stamp. 

'There  can  be.  no  escape  from  liability  where 
B  payment  is  made  upon  a  forgery  so  skilfully 
executed  as  to  almost  defy  detection,  much 
less  can  there  be  any  where  the  difference  is 
marked  and  clearly  made  manifest. 

The  mere  fact  that  a  depositor  has  a  stamp 
or  check  book  which  someone,  by  a  criminal 
act,  gets  possession  of  and  uses  to  commit  for- 
gery, will  not  make  him  liable  for  the  loss  con- 
sequent upon  the  forgery. 

Morse,  Banks  &  Banking,  §  480;  Belknap  v. 
National  Bank,  100  Mass.  376,  97  Am.  Dec. 
105;  Leas  v.  Walls,  101  Pa.  64,  47  Am.  Rep. 
699;  Brown  v.  Reed,  79  Pa.  372,  21  Am.  Rep. 
75;  Zimmerman  v.  Rote,  75  Pa.  191;  Mackin- 
tosh V.  Eliot  Nat.  Bank,  123  Mass.  393. 

McCoUum,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  to  recover  the  amount 
of  a  deposit  made  by  the  plaintiff  with  the  de- 
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fendant.    It  may  be  conceded,  for    4fer.    See 
of  this  appeal,  that  the  deposit  w    ^ 
by  the  latter  on  checks  purporting  i  relative  to 
by  the  former,  and  that  the  checks  Hents  by 
geries.    In  the  trial  of  the  case  in  tbt   'But  in 
common  pleas,  and  on  the  appeal  to  ti.  'negli- 
rior  court,  the^  principal  defense  to  tht.   prin- 
was  that  inasmuch  as  the  plaintiff  had.  that 
out  notice  to  the  defendant,  procured  a  ru^it 
stamp  which  would  make  a  fac  simile  of  '"l- 
signature,  he  must  sustain  the  loss  occasioi  \ 
by  an  unauthorized  use  of  the  stamp  by  a  pv! 
son  who  had  unlawfully  and  clandestinely  o« 
tained  possession  of  it,  and  by  means  of  it  pc 
petrated  the  forgeries  on  which  the  deposit 
question  was  paid  out  by  the  defendant.     Th 
trial  court  being  of  the  opinion  that  it  was  D( 
unlawful  for  the  plaintiff  to  have  such  a  stam 
produced  for  his  own  proper  use  and  conveL 
ience,  refused  to  hold  that  his  procurement  o 
it  without  notice  to  the  defendant  conatitutei 
a  bar  to  his  suit  for  the  money  paid  out  on  Xht 
forged    checks.     It    held,  however,   that,    il 
the  possession  of  the  stamp  by  the  forger  of  the 
checks  was  attributable  in  any  degree  to  the 
negligence  of  the  plaintiff  in  the  care  of  it, 
such  negligence  would  relieve  the  defendant 
from  responsibility  for  the  loss,  but  that  the 
question  whether  he  failed  in  the  performance 
of  his  duty  in  this  respect  was  for  the  jurv, 
and  determinable  on  the  testimony  affecting  !t. 
This  view  of  the  case  resulted  in  a  verdict  for 
the  plaintiff,  and  from  the  judgment  entered 
thereon  an  appeal  was  taken  to  the  superior 
court,   which,  in  an  opinion    b^    its  learned 
president,  affirmed  it.    The  case  is  now  before 
us  on  the  allowance  of  an    appeal  from  the 
judgment  of  the  superior  court,  and  the  de- 
fense made  to  the  plaintiff's  claim  is  simply  a 
reiteration  of   the  defense  made  in  the  trial 
court  and  on  the  appeal,  which  resulted  in  the 
decision  we  are  asked  to  reverse. 

We  cannot  regard  the  production  of  the 
rubber  stamp,  on  the  plaintiff's  request,  as  an 
unlawful  act;  nor  can  we  assent  to  the  daim 
that  his  procurement  and  possession  of  it  with- 
out notice  to  the  defendant  relieved  the  latter 
from  liability  for  the  amount  paid  out  on  the 
forged  checks.  An  act  which  is  in  and  by  it- 
self entirelv  lawful,  and  which  had  no  relation 
to  the  plaintiffs  deposit  with  the  defendant, 
did  not  impose  upon  the  former  the  duty  of  no- 
tifying the  latter  of  the  performance  of  it:  and, 
if  such  a  duty  was  not  created  by  the  plaintiffs 
procurement  of  the  stamp,  the  loss  occasioned 
by  the  use  of  in  the  perpetration  of  the  forgeries 
did  not  necessarily  fall  upon  him.  If,  how- 
ever, the  forger  obtained  possession  of  the 
stamp  through  the  negligence  of  the  plaintiff, 
the  responsibility  for  the  loss  occasioned  bj 
the  forgeries  woiild  not  rest  upon  the  defend- 
ant, if  Its  cashier  exercised  due  care  in  the  in- 
spection of  the  checks.  It  is  needless  to  in- 
quire on  this  appeal  whether  such  care  was  ex- 
ercised by  the  cashier,  because  the  question  is 
not  raised  by  the  assi^roents.  The  principal 
questions  considered  m  the  court  of  common 
pleas  and  in  the  superior  court  were  whether 
the  plaintiff's  possession  of  the  stamp,  without 
negligence  in  the  care  of  it,  and  without  notice 
to  the  defendant  that  he  had  it.  relieved  the 
latter  from  liability  for  the  money  paid  oot  on 
the  forged  checks,  and,  if  it  did  not,  whether 
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298, 27  A'  vidence  in  the  case  was  sufficient  to  au* 

V.  Trieh,'  ze  a  finding  by  the  jury  that  the  plaintiff, 

P^  Sopei  /wner  and  custodian    of  the  stamp,   had 

stronger  du  proper  precautions  to  prevent  an  unlaw- 

bold  00    appropriation  or  use  of  it.     It  seems  to  us 

fuliQf*  At  these  questions  were  rightly  determined 

ioTok  ,7  the  courts  referred  to,  and  that  the  reasons 

whef  ^iven  for  the  conclusions  arrived  at  by  them 

mar  were  sound.    The  clear,  concise,  and  convinc- 

de'    log  opinion  of  the  learned  president  of  the  su- 

le      perior  court  fairly  includes  and  disposes  of  the 

c]     inaterial  questions  in  the  case,  and  upon  it  we 

oi      unhesitatingly  rest  an  affirmance  of  the  judg- 

n      ment.     The  fourth  assignment  alleges  error  in 

the  instructions  to  the  jury  on  the  question  of 

Deglii;ence,  but  a  careful  consideration  of  the 

•charge  has  satisfied  us  that  there  is  no  error  in 

it. 

Judgment  affirmed. 

Williams,  J.,  dissenting: 

I  dissent  earnestly  from  this  judgment,  and 
from  the  reasons  given  in  support  of  it  in  the 
opinion  just  filed.  It  puts  an  additional  bur- 
den upon  the  defendant  bank,  not  resulting 
from  the  commercial  contract  between  it  and 
its  depositor.  When  an  account  is  opened  at 
a  bank  by  the  deposit  of  money,  the  depositor 
leaves  his  genuine  signature  with  the  banker 
for  his  guidance  and  protection  in  the  pay- 
ment of  checks.  When  checks  are  presented 
bearing  this  signature,  they  must  not  be  re- 
fused; but  if  the  signature  is  a  forgery,  no  mat- 
ter how  skillfully  it  is  done,  or  how  difficult  of 
detection,  they  must  not  be  paid.  The  con- 
tract which  the  commercial  law  raises  upon  the 
deposit  of  money  with  a  banker  is  that  the  de- 
posit shall  be  paid  out  only  to  the  depositor  or 
his  order.  Payment  upon  a  forged  check  is, 
therefore,  no  payment,  and)  in  no  way  affects 
the  depositor.  But  if  the  depositor  executes  a 
check,  and  for  any  reason  leaves  It  on  his  ta- 
ble, where  it  is  found  bv  another,  who  fills  it 
up,  presents  it  at.  bank,  and  receives  pay- 
ment upon  it,  this  is  a  good  payment  by  the 
bank,  and  the  loss  is  that  of  the  depositor,  for 
the  check  was  signed  by  him.  If,  instead  of 
leaving  his  check  upon  the  table,  the  drawer 
had  deposited  in  a  drawer  within  hisj  safe, 
locked  the  safe,  and  put  the  key  away  in  a  box 
in  his  office,  precisely  as  Mr.  Robb  did  with  his 
stamp,  nevertheless  if  a  clerk  or  employee  had 
taken  the  key  from  the  box,  unlocked  tbesafe, 
abstracted  the  check  and  used  it  for  his  own 
benefit,  its  payment  by  the  bank  would  have 
bound  the  depositor.  His  loss  would  have  been 
due,  not  to  the  failure  of  the  banker  to  distin- 
<rnish  his  genuine  signature,  but  to  the  crime  of 
his  employee,  who  had  obtained  it  surrepti- 
tiously. One  of  two  innocent  persons  must  suf- 
fer because  of  the  payment  of  the  check,  and 
the  law  determines  that  the  loss  shall  fall  upon 
him  whose  act  oriomission  made  the  loss  pos- 
s  ible.  If  •  the  depositor  had  not  signed  his 
check  and  left  it  where  it  was  possible  for  a 
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criminal  to  appropriate  it,  palpably  the  loss 
could  not  have  happened.  This  principle  rules 
the  case  now  before  us.  It  is  conceded  that 
Mr.  Robb  caused  the  stamp  to  be  made  with 
which  this  check  was  executed.  He  says  he 
only  intended  to  use  it  for  a  particular  purpose, 
but  it  is  perfectly  apparent  that  he  intened  his 
signature  produced  by  this  stamp  should  be 
recognized  as  his  by  the  friends  and  acquaint- 
ances who  should  receive  it,  as  it  certainly 
would  be.  The  signatures  made  by  it  as  they 
are  presented  to  us  in  the  paper  books,  when 
placed  by  the  side  of  admittedly  genuine  signa- 
tures, are  indistinguishable  from  them.  IHOW, 
this  stamp  belonged  to  him,  was  made  under 
his  direction,  and  for  his  use.  It  was  intended 
for  the  rapid  production  of  his  signature.  It 
was  in  his  possession.  He  was  bound  to  take 
care  of  it  as  safely  as  of  his  own  sifirnature 
made  by  himself  with  his  own  hand.  He  was* 
bound  to  do  this  at  his  peril.  There  is  no 
question  of  reasonable  or  sufficient  care  in  the 
case.  As  with  the  signed  check,  so  with  this 
stamp  signature.  When  he  put  it  in  his  safe, 
and  left  the  key  where  it  was  possible  for  any- 
one to  get  it,  and  so  gain  admission  to  the 
safe,  he  exposed  himself  to  the  loss  that  might 
follow,  and  that  loss  is  his.  He  seeks  in  tnis 
action  to  put  his  own  proper  loss  upon  the 
bank  that  paid  the  checks,  by  alleging  that 
the  checks  were  forged.  But  they  were  not 
forged.  The  signature  was  his.  He  prepared 
it.  All  that  can  be  said  is  that  he  did  not  af- 
fix it  to  the  checks.  But  he  had  prepared  it 
so  that  anyone  could  affix  it  to  a  check  or  any 
other  paper,  and  when  so  affixed  it  was  abso- 
lutely .impossible  to  tell  that  it  had  not  been 
done  by  him.  There  would  be  some  justifica- 
tion for  his  claim  upon  the  bank  if  he  had  ad- 
vised the  banker  that  he  had  prepared  such  a 
signature  that  might  by  a  possibility  be  clan- 
destinely gotten  from  his  possession, 'and  given 
him  an  impression  made  by  it,  and  pointed  out, 
if  he  could  have  done  so,  how  it  might  be  dis- 
tinguished from  his  signature  as  made  by  a 
pen;  but  he  did  nothing  of  the  kind.  If  the 
bank  is  not  protected  by  his  signature  made 
by  means  of  his  own  private  stamp,  if  it  is 
bound  at  its  peril  to  know  and  discriminate 
between  his  signature  made  with  his  pen  and 
that  made  with  his  private  stamp,  then  he  has, 
by  the  use  of  the  stamp,  very  greatly  increased 
the  responsibility  and  peril  of  the  bank  with- 
out so  much  as  giving  it  notice  or  affording 
the  slightest  intimation  of  the  necessity  for 
additional  vigilance  in  scrutinizing  checks  pur- 
porting to  bear  his  signature.  Upon  every 
rule  of  commercial  law,  and  upon  every  con- 
sideration of  equity  and  good  conscience,  the 
judgment  entered  in  the  court  below  in  this 
case  should  be  reversed,  and  judgment  should 
be  entered  here  in  favor  of  the  defendant. 

St  errett,  Ch.  J. :    I  fully  concur  in  the 
foregoing  dissenting  opinion. 
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!•  The  word  '^oeeapanta'*  in  the  provision 
of  a  policy  makinirit  void  for  change  of  interest, 
title,  or  possession,  ^'except  change  of  occupants 
without  increase  of  hazard,"  is  not  limited  to 
real  property,  but  applies  to  personal  property 
also. 

2.  The  levy  of  attachments  and  execu- 
tions sabject  thereto  on  property  without 
increasing  the  hazard  does  not  avoid  an  insur- 
ance policy  which  provides  that  it  shall  be  void 
for  change  of  interest,  title,  or  possession,  except 
change  of  occupants  without  increase  of  hazard. 

3.  An  increase  of  the  risk  or  hazard  Is 
not  shown  by  the  mere  fact  of  the  levy  of  attach- 
ments and  executions  upon  property. 

(December  10,  1897.) 

APPEAL  by  defendant  insurance  companies 
from  a  decree  of  the  Chancery  Court  for 
Dyer  County  in  favor  of  complainants  in  a  pro- 
ceeding brought  to  reach  the  proceeds  of  cer- 
tain insurance  policies  upon  property  destroyed 
while  under  attachment  by  complainants. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M.  Marshall*  Stokes  A 
Stokes*  Harvrood  Sn  Tyree,  and  Deason 
A  Rankin,  for  appellants: 

By  the  issuance  and  levy  of  the  attachment 
writs,  and  the  issuance  and  levy  of  the  jus- 
tice's execution  upon  the  stocks  of  goods  by 
the  sheriff  and  constable,  and  the  taking  pos- 
session of  said  goods  by  said  officers  under  said 
levies,  and  the  appointment  of  a  receiver,  the 
policies  were  rendered  void  under  their  terms, 
provisions,  and  stipulations. 

The  word  "occupant"  in  its  legal  meaning  is 
limited  and  peculiar  when  applied  to  personal 
property,  if.  indeed,  at  the  present  time  it  ap- 
plies to  personal  property  at  all. 

Hanalje  &  Lawrence,  Law  Diet.  p.  892; 
4  Kent,  Com.  12th  ed.  pp.  255.  256. 

By  legal  process  the  possession  passed  into 
the  hands  of  others,  and  these  companies  are 
entitled  to  the  contract  they  made.  This  con- 
tract of  insurance  was  personal  to  the  insured. 

Mutual  Protection  Ins.  Co.  v.  Hamilton,  5 
Sneed,  273. 

Title  by  execution  is  classed  alone  with 
other  titles,  and  is  recognized  as  an  independ- 
ent title,  and  it  is  such  a  title  as  is  provided  for 
in  the  policy. 

Anderson,  Law  Diet.  p.  1084;  Brown  v.  Al- 
len, 8  Head,  429;  Bradley  y.  Kesee,  5  Coldw. 
226,  94  Am.  Dec.  246;  Connell  v.  Scott,  5Baxt. 
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Note.— On  the  question  of  the  applicability  of 
the  word  '^occupants"  to  personal  property,  there 
seem  to  be  no  precedents  for  the  above  decision 
except  those  cited  therein. 
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The  levy  of  an  execution  upon  personal 
property  in  this  state  avoids  an  insurance  pol- 
icy inhibiting  change  of  title  without  the  con- 
sent of  insurer. 

Pennebaker  v.  Tomlinson,  1  Tenn.  Cb.  602. 

In  Oermania  F.  Ins.  Co.  v.  Borne  Ins.  Co. 
144  N.  Y.  195,  26  L.  R.  A.  592,  the  Walradt 
Case,  186  N.  Y.  875,  while  not  in  express  terms 
criticised,  is  in  our  judgment  very  greatly 
modified,  if  not  in  effect  overruled. 

Drennen  v.  London  Assur.  Corp.  20  Fed. 
Hep.  658. 

The  proof  in  this  case  shows  that  there  was 
such  an  increase  of  hazard  that  the  policies 
were  avoided  under  the  stipulations  and  condi- 
tions contained  in  the  policy. 

The  proof  in  the  record  discloses  the  fact 
that  there  is  a  custom  among  the  insurance 
companies  not  to  write  insurance  upon  prop- 
erty that  was  held  by  officers  under  attach- 
ment and  execution  levies. 

It  is  competent  to  prove  this  particular  cus- 
tom of  the  companies  to  show  the  increase  of 
hazard. 

Kirby  V.  Phcmix  Ins.  Co.  18  Lea,  342. 

The  character  of  the  fire  forfeited  the  poli- 
cies. 

Messrs.  John  Rnhm  ft  Son*  for  appellees: 

The  proviso  relied  on  is  only  a  condition 
subsequent.  It  should  be  construed  strictly 
against  the  right  of  forfeiture. 

McNult  V.  Virpinia  F.  d  M.  Ins.  Co. 
(Tenn.  Ch.  App.)  45  8.  W.  61;  1  Phillips,  Ins. 
78;  May,  Ins.  ^  174:  2  Beach,  Ins.  §  1309;. 
2  Biddle,  Ins.  g§  1810,  1829. 

The  policy  was  prepared  by  insurers  who  are 
presumed  to  have  bad  their  own  interests  pri- 
marily in  view;  hence,  when  a  meaning  is  the 
least  doubtful  it  should  be  construed  most  fa- 
vorably to  the  insured  who  had  nothing  to  do 
with  the  preparation  thereof. 

Rickerson  v.  Hartford  F.  Ins.  Co.  149  N.  Y. 
818;  Matthews  v.  American  Cent.  Ins.  Co.  154 
N.  Y.  449.  89  L.  R.  A.  488. 

The  words  "occupant"  and  "occupancy"  are, 
without  qualification,  applied  and  used  with 
reference  to  personal  property  by  the  great  law 
commentators  and  by  lexicographers. 

2  Bl.  Com.  chap.  26,  g§  400  et  seg.;  Bouvier, 
Law  Diet,  title  Occupancy '  and  Occupant; 
Broom,  Legal  Maxims,  g  855;  Kent,  Com. 
pt.  5,  Lecture  84;  Walradt  v.  Phmnix  Ins.  Co. 
186  N.  Y.  875;  Driscoll  v.  German  American 
Ins.  Co.  74  Hun.  153;  Oermania  F.  Ins.  Co.  v. 
Home  Ins.  Co.  144  N.  Y.  195.  26  L.  R.  A.  591; 
Wood  V.  American  F.  Ins.  Co.  149  N.  Y.  382: 
Rickerson  v.  Hartford  F.  Ins.  Co.  149  X.  Y. 
318;  Matthews  v.  American  Cent.  Ins.  Co.  154 
N.  Y.  449,  89  L.  R.  A.  488. 

The  levy  of  an  attachment  does  not  devest 
the  debtor  of  the  property  levied  upon,  and 
the  levy  does  not  change  the  condition  in  the 
title. 

Green  v.  Shaver,  8  Humph.  189;  Snell  v.  Al- 
len. 1  Swan,  208. 

Nor  was  there  a  change  of  title  by  the  sub- 
sequent dependent  levy  of  the  writs  of  fi.  fa. 
by  the  confutable. 

Even  in  the  case  of  an  absolute  levy  of  an 
execution,  the  general  property  and  title  re^ 
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-main  in  the  execution  debtor,  which  he  may 
•sell.  The  officer  has  only  a  special  or  limited 
property. 

Overton  v.  Perkins,  10  Yerg.  339;  Tyler  v. 
Dunton,  1  Tenn.  Ch.  861;  Evans  v.  Barnes,  2 
Swan,  292;  2  Freeman,  Executions,  §  268; 
Herman,  Executions,  §§  172, 174;  Clark y.  New 
England  Mut.  F,  Ins.  Go,  6  Gush.  842,  53  Am. 
Dec.  44;  Hammel  v.  Queens  Ins,  Go.  54  Wis. 
72,  41  Am.  Rep.  1 ;  note  to  Morrison  v.  Ten- 
nessee F.  d  M.  Ins.  Go.  (Mo.)  59  Am.  Dec.  304; 
Rice  Y.  Tower,  1  Gray,  426;  May,  Ins.  §  274, 
note  4. 

The  distinction  as  to  effect  of  levy  under  fi. 
fa.  and  attachment  attempted  to  be  drawn  in 
some  of  the  Tennessee  cases  is  mere  obiter. 

Pennehaker  v.  TomliTison,  1  Tenn.  Ch.  594; 
Green  v.  Shaver,  8  Humph.  189;  Snell  v.  Allen, 
1  Swan,  208;  Boggess  v.  Gamble,  3  Coldw.  154. 

Even  if  the  levy  of  the  executions  had  been 
absolute,  there  is  nothing  in  the  Tennessee  de- 
cisions which  would  change  the  common-law 
doctrine  that  the  general  property  and  title  re- 
main, after  levy  of  fl.  fa.  in  the  debtor  who 
may  sell  the  same,  and  that  the  officer  acquires 
merely  a  special  or  limited  property. 

Philadelphia  F.  &  L.  Ins.  Go.  v.  Mills,  44 
Pa.  241,  84  Am.  Dec.  437;  Gommonwealth  Ins. 
Go.  V.  Berger,  42  Pa.  285,  82  Am.  Dec.  504; 
May,  Ins.  §$^  247,  249. 

It  cannot  be  that  the  constructive  levy  of  an 
execution  by  another  officer  can  change  the 
status  of  the  property  while  it  is  held  by  the 
sheriff  under  an  attachment. 

Tyler  v.  Dunton,  1  Tenn.  Ch.  361;  James  v. 
Kennedy,  10  Heisk.  616;  Franklin  F.  Ins.  Go. 
Y.  Findiay,  6  Whart.  488,  37  Am.  Dec.  480; 
Rice  V.  Tower,  1  Gray,  426. 

By  the  levv  of  the  attachments  complainants 
had  acquired  rights  which  the  consent  of  Katz 
could  not  defeat. 

Carpenter  v.  Mechania^  Sat.  Bank,  1  Lea, 
202. 

The  mere  levy  of  an  execution,  without 
more,  would  not  result  in  such  an  increase  of 
the  hazard  as  to  take  the  case  out  of  the  ex- 
ception. 

Franklin  F.  Ins.  Go.  v.  Findiay,  6  Whart. 
483,  87  Am.  Dec.  480. 

Messrs.  Draper  ft  Rice  and  Nathan 
•Cohn  also  for  appellees. 

McAlister*  J.,  delivered  the  opinion  of 
the  court: 

Complainants,  who  are  creditors  of  the  de- 
fendants Katz  Bros.,  filed  these  bills  in  the 
chancery  court  of  Dyer  county,  alleging  that 
defendants  were  fraudulently  disposing  of 
their  property,  and  caused  attachments  to  be 
levied  upon  a  stock  of  goods  in  defendants' 
storehouse,  in  the  town  of  Dyersburg,  Tennes- 
see. On  the  same  night  the  attachments  were 
levied,  to  wit,  December  8,  1895.  Katz  Bros, 
procured  judgments,  aggregating  about  $8,800, 
to  be  rendered  against  their  firm  before  a  jus- 
tice of  the  peace  of  Dyer  county,  in  favor  of 
certain  relatives  and  friends.  Instanter  execu- 
tions were  issued  upon  these  judgments,  which, 
by  consent  of  the  sheriff,  who  had  levied  the 
attachments,  were  levied  upon  the  same  stock 
of  goods  subject  to  the  prior  levy.  On  De- 
cember 9,  1895,  on  motion  of  complainants  in 
the  attachment  cases,  a  receiver  was  appointed 
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to  take  charge  of  the  stock  of  merchandise: 
and  sell  the  same.  About  2  o'clock  a.  m.  on 
December  10, 1895,  and  before  the  receiver  had 
taken  charge,  the  entire  stock  of  goods  was  de- 
stroyed by  nre.  Katz  Bros,  were  insured  a^inst 
loss  by  fire  on  this  stock  of  merchandise  m  the 
aggregate  amount  of  $10,500.  Complainants 
thereupon  filed  amended  and  supplemental 
bills  in  these  causes  against  the  defendant  in- 
surance companies,  attaching  the  policies,  and 
seeking  to  subject  their  proceeds  to  the  satis- 
faction of  their  claims.  Defendant  insurance 
companies  denied  any  liability  on  said  policies, 
and,  among  other  defenses,  relied  principally 
upon  the  following  clause  contained  in  each  of 
the  policies,  to  wit:  ''This  entire  policy,  un- 
less otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if  any 
change,  other  than  by  the  death  of  the  assured, 
take  place  in  the  interest,  title,  or  possession  of 
the  subject-matter  of  insurance  (except  change 
of  occupants,  without  increase  of  hazard), 
whether  by  legal  process  or  iudgment,  or  by 
voluntary  act  of  the  assured,  or  otherwise." 
The  contention  made  on  behalf  of  the  insur- 
ance companies  is  that  the  levy  of  the  attach- 
ments and  executions  invalidated  the  policies, 
under  the  express  provisions  of  this  clause. 
The  chancellor  was  of  opinion  that  the  levies 
of  the  attachments  and  executions  did  not  ren- 
der the  policies  void,  and  did  not  cause  any 
increase  of  hazard,  and  that  defendant  insur- 
ance companies  were  liable  on  said  policies  to 
complainants  to  the  extent  of  their  respective 
debts,  and  so  decreed.  The  chancellor  further 
found  that,  when  the  fire  occurred,  the  key  to 
the  storehouse  in  which  said  stock  of  merchan- 
dise was  stored  was  still  in  the  possession  of 
the  sheriff.  The  court  further  found  that  the 
stock  of  goods  was  worth  more  than  $10,500, 
the  amount  of  the  insurance.  Defendant  in- 
surance companies  appealed,  and  have  assigned 
errors. 

The  second  assignment  is  that  the  chancel- 
lor erred  in  holding  that  the  levy  of  the  attach- 
ments and  executions  by  the  sheriff  and  con- 
stable, and  the  possession  of  said  officers  under 
their  levies,  and  the  appointment  of  a  receiver, 
did  not  render  the  policies  void  under  their 
terms,  provisions,  and  stipulations.  It  will  be 
observed  that  each  of  the  policies  provides  that 
if  any  change  take  place  in  the  interest,  title, 
or  possession,  whether  by  le^al  process  or  judg- 
ment or  otherwise,  the  entire  insurance  shall 
be  void,  excepting,  however,  a  change  of  occu- 
pants, without  increase  of  hazard.  The  argu- 
ment is  that  the  levy  of  the  attachments  and 
executions  worked  such  a  change  in  the  title, 
Interest,  and  possession  of  the  subject-matter  of 
the  insurance  as  avoided  the  policies.  It  is  ar- 
gued that  the  limitation  contained  in  the  clause 
"except  chance  of  occupants  without  increase 
of  hazard"  refers  alone  to  cases  where  real  es- 
tate Is  the  subject  of  insurance,  as  the  word 
"occupant"  clearly  indicates.  It  is  said,  further, 
that  if  the  word  "occupant"  may  properly  be 
applied  to  personal  property  as  the  subject  of 
insurance,  it  can  only  limit  the  words  "posses- 
sion and  interest,"  and  not  the  word  "title." 
It  is  further  insisted  that,  if  the  word  "occu- 
pants" be  construed  to  limit  the  entire  phrase 
"interest,  title,  or  possession,"  the  proof  shows 
an  "increase  of  hazard,"  which,  by  virtue  of 
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said  clause,  avoids  the  policy.  It  is  not  true, 
as  assumed  by  counsel  for  appellants,  that  the 
word  * 'occupant"  has  reference  always  to  real 
estate.  As  shown  by  counsel  for  appellees,  the 
words  * 'occupant"  and  •'occupancy"  are  fre- 
quently used  in  connection  with  personal  prop- 
erty by  commentators  and  lexico$:raphers. 
Blackstone,  in  chapter  26,  bk.  3,  pp.  400  ttseq., 
under  the  head  of  Cf  title  of  things  personal  by 
occupancy^  says:  'Whatever  movables  are 
found,  upon  the  surface  of  the  earth,  or  in  the 
sea,  and  are  unclaimed  by  any  owner,  .  .  . 
they  belone  ...  to  the  first  occupant  or 
fortunate  under."  In  a  subsequent  part  of  the 
chapter,  "accession"  is  used  where  title  of  re- 
alty by  "occupancy"  is  discussed.  And  in  the 
same  chapter,  on  page  399:  **A  property  [or 
title]  in  goods  and  chattels  [movable]  may  be 
acquired  by  occupanc5[,  which  ...  was  the 
original  and  only  primitive  method  of  acquir- 
ing any  property  at  all."  See  also  Bouviei;, 
Law  Diet,  title  of  Occupancy  and  Occvpant, 
and  also.  Broom,  Legal  Maxims,  865.  Rich- 
ardson's Dictionary  defines  "to  occupy:"  "To 
take  or  seize;  to  hold  or  keep  possession  of; 
to  possess."  Standard:  "...  to  have  in 
possession  and  use.  ..."  Webster  defines 
*  "occupant"  thus:  "One  who  occupies  or  takes 
possession;  one  who  has  the  actual  use  or  pos- 
session or  is  in  possession  of  a  thing."  Wor- 
cester: "One  who  has  the  actual  use  or  pos- 
session of  a  thing." 

The  case  of  Walradt  v.  Phanix  Ins.  Co,  186 
N.  Y.  875,  presents  a  strikiog  analogy  on  its 
facts,  and  the  questions  of  law  involvea,  to  the 
case  now  in  judgment.  The  suit  was  upon  an 
insurance  policy  which  contained  a  clause  iden- 
tical in  terins  with  the  one  at  bar.  The  court 
said,  viz.;  "We  must  first  determine  what  the 
parties  to  the  contract  intended  when  they 
made  use  of  the  terms  'change  in  the  interest, 
title,  or  possession  of  the  subject  of  insurance* 
[whether  by  legal  process,  etc.]  .  .  .  The 
change  of  possession  produced  by  the  levy  and 
the  action  of  the  sheriff  remains  to  be  consid- 
ered. The  policy  is  not  avoided,  by  the  terms 
of  the  condition  referred  to,  by  every  change 
of  possession  that  may  take  place  in  the  prop- 
erty. A  change  of  occupants  without  increas- 
ing the  hazard  is  excepted  from  the  operation 
of  the  condition,  and  does  not  invalidate  the 
insurance.  The  learned  counsel  for  the  de- 
fendant argues  that  the  exception  in  the  condi- 
tion does  not  apply  when  personal  property  is 
the  subject  of  the  insurance,  and  does  not  ap- 
ply in  this  case,  as  there  cannot  be  an  occupant 
of  goods  in  a  store,  consistent  with  the  ordi- 
nary and  appropriate  use  of  language.  The 
general  term  has  shown  that  the  word  occu- 
pant is  sometimes  used  wiih  reference  to  per- 
sonal properly.  When  the  subject  of  insur- 
ance is  a  ship,  a  building  not  attached  to  the 
soil,  so  as  to  become  part  of  the  realty,  or  other 
things  of  like  character  [as,  for  instance,  a 
tent,  or  a  chair,  or  a  sofa],  the  term  'change 
of  occupants'  would  [it  will  be  admitted],  be 
appropriate.  When  it  is  used  in  reference  to 
goods  in  astore  it«  fitness  is  not  [at  first  glance] 
so  [appropriately]  apparent.  But  as  the  words 
of  the  policy  were  used  to  meet  all  cases  we 
have  no  right  to  say  that  the  exception  in  the 
condition  was  not  designed  to  apply  when  goods 
were  the  subject  of  insurance,  merely  because 
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the  term  'change  of  occupants'  does  not  seem 
to  be  the  most  natural  and  appropriate.  A 
large  part  of  the  contracts  of  insurance  now 
entered  into  relate  to  personal  property,  and  to 
hold  that  such  an  important  exception  as  that 
now  under  consideration,  to  the  broad  tenDS^ 
of  a  condition,  had  no  application  to  such  cod- 
Iracts,  would  make  the  rights  of  the  parties 
turn  upon  the  literal  meaning  of  a  word  [and 
to  the  meaning  most  in  use.]  What  the  parties- 
intended  was  that  a  change  in  the  control  and 
dominion  over  the  property  should  not  avoid 
the  policy,  unless  such  change  rendered  the 
risk  more  hazardous.  A  change  in  the  posses- 
sion of  a  store  of  goods  must,  moreover,  refci^ 
to  the  place  where  the  goods  are  situated.  In 
this  case  they  are  described  as  situated  in  a 
brick  store.  The  place  where  the  goods  were 
kept,  though  not  the  subject  of  insurance,  was 
an  important  element  in  the  risk,  and  it  was 
natural  and  proper  for  the  parties  to  provide- 
against  a  more  hazardous  change  in  the  occu- 
pancy of  that  place,  and  hence  the  parlies 
agreed  that  in  case  the  possession  of  the  goods 
changed  that  fact  alone  would  not  avoid  the 
policy  unless  the  occupancy  of  the  place  where 
they  were  was  also  changed  in  such  a  manner 
as  to  become  more  hazardous.  In  this  wa^  the 
words  of  the  exception  can  be  given  their  or- 
dinary and  natural  meaning  and  the  exception- 
itself  can  have  effect.  It  is  only  in  a  plain  case 
that  we  are  warranted  in  Faying  that  the  par- 
ties have  used  language  not  intended  to  have 
any  application  to  the  subject  matter  of  the 
contract."  Bee  also  Germania  F.  Ins.  Co.  v. 
Home  Ins.  Co.  144  N.  Y.  195.  26  L.  R.  A.  591; 
Wood  V.  American  F.  Ins.  Co.  149  N.  Y.  882, 
where  the  Walradt  Case  is  approvingly  cited. 
We  think  that  case  presents  a  conclusive  an- 
swer to  the  argument  submitted  by  counsel  for 
insurance  companies,  and  no  further  dismis- 
sion is  needed  on  this  branch  of  the  case. 

It  is  argued,  however,  by  counsel  for  appel- 
lants, that  whether  the  proviso  applies  to  real 
or  personal  property,  or  both,  in  no  event  could  * 
it  refer  to  or  limit  the  preceding  word  ••title,"' 
and  that  a  change  of  title,  whether  the  risk  is 
increased  or  not,  would  terminate  the  policy 
under  this  clause.  The  argument  is  that,  un- 
der the  decisions  of  this  court,  the  levy  of  an 
execution  invests  the  levying  officer  with  the 
title  to  personal  property, — citing  Pennebaker 
V.  Tomlinson,  1  Tenn.  Oh.  608:  Brown  v.  Al- 
len, 8  Head,  429;  Bradley  v.  Kesee,  5  Coldw. 
226.  94  Am.  Dec.  246:  Connell  v.  ScoU,  5  Baxt. 
598;  Freeman,  Executions,  §  268  It  is  well 
settled  in  this  state  that  the  levy  of  an  attach- 
ment does  not  devest  the  debtor  of  the  title  to 
the  propertv.  but  simply  creates  a  lien  upon  it 
Oreen  v.  Shatter,  3  Humph.  189;  Mc Knight  v. 
Hvghes,  4  Lea,  525;  Puckett  v.  Richardson,  6- 
Lea,  58;  Montgomery  v.  Realhafer^  85  Tenn. 
668:  Spell  v.  Allen,  1  Swan,  208;  ConneU  v. 
Scott,  5  Baxt.  598. 

It  is  insisted  by  counsel  for  complainants,  in 
an  argument  evincing  much  research  and  abil- 
ity, that  the  levy  of  an  execution  on  personal 
property  vests  in  the  officer  a  special  or 
limited  property,  and  does  not  devest  title 
out  of  the  debtor.  It  is  argued  that  this  is  so- 
because  the  debtor  may  sell  the  property  sub- 
ject to  the  right  of  possession  in  the  oflScer; 
and  further,  that  the  mere  payment  of  the  debtr. 
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by  the  debtor  operates  as  a  discbarge  of  the 
execution,  and  causes  the  possession  to  revert 
instanter  to  tbe  debtor,  without  a  decree  or  con- 
veyance. Overton  v.  Perkins,  10  Yerg.  829; 
Tyler  v.  Dunion,  1  Tenn.  Ch.  861;  Pennebaker 
V.  Tamlinson,  1  Tenn.  Ch.  602.  It  is  said  in 
several  of  our  cases  that,  bv  tbe  levy  of  an  ex- 
ecution, the  title  of  personal  property  levied  on 
passes  to  the  officer,  and  that  this  is  so  because 
a  seizure  to  the  value  of  the  debt  prima  facie 
satisfies  it,  and  discbarges  the  debtor.  Brown 
V.  Allen,  3  Head,  429;  Bradley  v.  Kesee,  5 
Coldw.  226.  94  Am.  Dec.  246;  Gonell  v.  Scott, 
5  Baxt.  598;  Evans  v.  Barnes,  2  Swan,  298. 
Other  cases  speak  of  the  possession  of  the  levy- 
ing officer  as  a  limited  or  special  property  in 
the  goods.  Malone  v.  Abbott,  8  Humph.  588; 
Etans  V.  Barnes,  2  Swan,  293;  Caruthers,  His 
tory  of  a  Lawsuit,  Martin's  ed.  g  831.  A  care- 
ful review  of  the  cases  will  probably  show  that 
the  terms  were  used  interchangeably,  and  to 
mean  that  the  title  thus  acquired  by  the  sheriff 
was  not  absolute,  but  only  for  the  purpose  of 
satisfying  the  execution  debt.  However  this 
may  be,  the  levy  in  this  case  was  subordinate 
to  the  attachment  levy,  and  contingent  upon 
any  surplus  arising  after  the  satisfaction  of  the 
attachments.  The  levy  of  the  executions  was 
merely  constructive,  and  did  not  change  the 
status  of  the  property  or  its  custody  or  control. 
Since,  then,  these  levies  were  dependent,  and 
made  with  the  consent  of  the  sheriff  to  reach 
a  contingent  surplus,  there  is  no  merit  in  the 
contention  that  the  policies  were  thereby  viti- 
ated. 

It  is  next  insisted  by  appellants  that  there 
was  in  fact  an  increase  of  risk  or  hazard,  and 
therefore  the  policies  became  void,  notwith- 
standing the  exception.  It  suffices  to  say  the 
record  ^ils  to  show  there  was  any  increase  of 
tbe  risk.  The  situation  of  tiie  stock  of  goods 
after  the  levy  was  identical  with  that  surround- 
ing it  prior  to  the  lew.  In  the  Walradt  Case, 
186  N.  Y.  875,  the  New  York  court,  upon  a 


state  of  facts  precisely  like  that  in  the  case  at 
bar,  even  to  the  removing  of  the  insured  from 
the  store,  and  the  locking  up  of  the  store,  and 
the  taking  possession  of  the  keys,  by  tbe  sher- 
iff, submitted  to  the  jury  the  question  whether, 
under  the  circumstances,  the  condition  of  the 
goods  was  more  hazardous  after  the  levy  than 
before.  The  jury  answered  the  question  in 
the  negative.  And  in  an  early  case,  decided - 
by  the  Pennsylvania  supreme  court  in  1841 
(Franklin  F.  Ins.  Co,  v.  Findlay,  6  Whart.  488, 
87  Am.  Dec.  480),  that  court  found  that  the 
sheriff  had  levied  the  execution  in  his  hands 
upon  a  stock  of  goods,  had  put  the  execution 
debtor  out  of  doors,  had  fastened  the  shutters, 
locked  the  doors,  and  took  and  kept  the  keys. 
Says  the  court  in  the  latter  case:  "From  the 
evidence  it  appears  .  .  .  that  the  goods  re- 
mained precisely  in  the  same  situation  after  the 
seizure  that  they  were  in  before.  .  .  .  It  is 
said  that  the  sheriff  .  .  .  fastened  down  the 
windows,  closed  the  window  shutters,  and 
locked  the  doors,  .  .  .  and  having  done  this, 
took  and  kept  the  keys.  .  .  .  The  fire  .  .  . 
happened  in  the  night,  long  after  the  usual 
time  of  closing  stores  and  ceasing  to  do  busi- 
ness in  them,  indeed  after  all  the  citizens  had 
gone  to  bed ;  so  that  the  storehouses  were  really 
in  the  same  situation  at  the  time  of  the  fire  that 
thev  doubtless  would  and  ought  to  have  been 
had  no  seizure  been  made.  .  .  .  [Tbe  sheriff 
had  tbe  keys,  and  was  away;  but  that]  is  im- 
material, because  it  had  nothing  to  do  witb 
producing  tbe  fire,  and  could  not  in  the  least 
degree  prevent  the  goods  from  being  destroyed 
by,  or  saved  from,  it;  for  the  doors  could  have 
been  forced  open,  had  it  been  thought  that  it 
would  have  availed  anything,  in  as  short  a 
time  without  the  keys,  as  they  could  have  been 
opened  by  the  use  of  them.  .  .  .  There  is  not . . . 
ground,  so  far  as  the  evidence  goes,  upon  which 
any  increase  of  risk  can  well  be  imagined." 

Other  questions  of  fact  were  disposed  of 
orally,  and  the  decree  of  the  chancellor  affirmed. 
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James   W.    HARRISON   et  al.,    by    Next 
Friend, 

V. 

Robert  TURNBULL,    Exr.,   etc.,  of  M.  R. 
Wallton,  Deceased,  et  al. 

(95  Va.  T21.) 

1.  An  Infiuit  is  not  prevented  from  ae- 
sertlnf^  his  rights  by  next  friend  against 
a  decree  settiinfr  an  estate  In  which  be  Is  inter- 
ested whenever  he  sees  fit  to  do  so  by  Code, 
{  8424.  allowlner  him  to  show  cause  affainsi  such 
decree  within  six  months  after  he  becomes  of 
age. 

8.  An  infttnt  can  impeach  a  decree  in  a 
suit  to  which  he  was  a  party  only  upon  a  ground 
which  would  iDvalldate  it  in  case  of  any  other 
person,  such  as  fraud,  collusion,  or  error. 

8#   Unborn  heire  of  a  person_  againat 

NOTR— For  power  of  court  tocutolTthe  prop- 
erty rifrhts  of  persona  uottnense,  see  also  Kent  y. 
Church  of  St.  Michael  (N.  Y.)  18  L.  R.  A.  881;  Lorlnff 
41  L.  R.  A. 


whose  estate  an  action  is  brong^ht  to  es- 
tablish claims  to  which  living  heirs  of  the  same 
class  are  made  parties  will  be  regarded  as  parties 
by  representation,  and  will  be  bound  by  the  de- 
ciee  rendered  as  effectually  as  if  they  bad  actu- 
ally been  parties  to  the  action. 

4.  A  bill  to  impeach  a  decree  establish- 
infr  claims  a«rainst  a  decedent's  estate 
and  ordering  the  sale  of  real  estate  to  pay  them, 
is  fatally  defective  if  the  persons  who  purchased 
the  land  under  the  decrees  are  not  made  parties. 

6«  There  is  no  error  in  dismissing  a  bill 
as  to  a  defaulting  party  if  the  defense  of  tbe 
party  who  appeared  went  to  the  foundation  of 
the  right  to  recover  upon  the  case  stated. 

6*  A  decree  establishinir  the  claims 
against  a  decedent's  estat<e»  and  ordering 
sale  of  real  estate  to  pay  them,  is  a  complete  bar* 
to  an  action  against  the  executor  for  a  devas- 
tavli.  and  against  the  claimant  to  compel  a  re- 

I  V.  Hildreth  (Mass.)  40  L.  K.  A.  1197,  and  Gavin  v. 
Curtin(lll.}40L.R.A.77e. 
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turn  of  the  property  so  loner  as  it  remains  in 
force,  when  the  action  is  brought  by  heirs  of  de- 
cedent who' were  parties  to  the  former  suit  in 
person  or  by  representation. 

(March  31, 1898.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  for  Brunswick  County 
in  favor  of  defendants  in  an  action  brought  to 
bold  an  executor  liable  for  a  devastavit,  and 
to  compel  a  return  of  property  to  the  estate  by 
one  who  had  established  a  claim  against  it. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  E.  P.  Buford  and  H.  R.  Pol- 
lard, for  appellants: 

The  bill  presents  a  case  for  equitable  relief, 
and  therefore  the  decree  sustaining  the  demur- 
rer is  erroneous. 

It  clearly  charges  a  devastavit  as  to  the 
fictitious  debt  of  $2,282.68  established  and  en- 
forced in  favor  of  SalJie  E.  Harrison. 

Neither  at  common  law,  nor  particularly 
under  the  Virginia  statute,  Code  1887,  §2665, 
making  real  estate  of  decedent  assets  for  the 
payment  of  debts,  is  a  devastavit  by  an  ex- 
ecutor limited  to  waste  of  personalty,  but  em- 
braces any  act  or  omission  in  violation  of  his 
duty  by  which  personalty  or  realty  is  sub- 
jected to  unjust  or  illegal  loss  or  charses. 

3  Minor,  Inst.  pp.  588,  584,  635;  Black,  Law 
Diet.  p.  368;  1  Stoiy,  Eq.  Jur.  (13)  p.  548;  chap. 
9,  §581;  7  Am.  &  Eng.  Enc.  Law,  p.  846; 
Adams,  Eq.  p.  254. 

Independently  of  Code,  §  2665,  the  will,  by 
devising  the  property  "after  the  payment  of 
debts,"  and  appointing  the  executor  "to  settle" 
the  estate,  charges  the  debts  upon  the  land  as 
well  as  upon  the  personalty,  and  makes  the 
land  eouitable  assets  in  the  hands  of  the  ex- 
ecutor tor  the  payment  of  debts.  The  realty 
being  thus  "confided"  to  him  by  the  will,  he 
is  liable  for  any  devastavit  thereof. 

3  Minor,  Inst.  p.  635;  2  Matthew's  Dig.  577, 
note  5,  and  cases  cited. 

As  to  personalty  it  is  not  necessary  that  the 
executor  had  manual  possession  in  order  to 
charge  him  with  a  devastavit. 

Nelson  v.  Comwell,  11  Gratt.  747;  Chapman 
V.  ShepJierd,  24  Gratt.  877;  Lacy  v.  Stamper, 
27  Gratt.  42;  3  Minor,  Inst.  p.  636. 

TurnbuU,  as  executor,  was  charged  with  the 
duty  of  protecting  the  rights  of  your  peti- 
tioners. Therefore,  in  assuming  the  adverse 
position  of  attorney  for  creditors  he  tran- 
scended "the  scope  of  his  powers"  ( Walker  v. 
Grayson,  86  Va.  837;  Arrington  v.  Arringion, 
116  N.  C.  170),  and  is  liable  to  your  petitioners 
for  all  losses  resulting  therefrom. 

Lingle  v.  Cook,  32  Gratt.  262;  Nelson  v.  Corn- 
well,  11  Gratt.  724. 

This  is  true,  as  a  rule  of  law,  without  re- 
gard to  whether  or  not  the  executor  was  guilty 
of  fraud  or  other  actual  misconduct. 

Halsey  v.  MonUiro,  92  Va.  581. 

Tumbull  should  be  made  to  account  for  the 
value  of  the  personal  estate  alleged  in  the  bill 
to  be  $1,000,  which  should  have  been  applied 
to  the  payment  of  the  just  debts  outstanding 
against  the  estate  of  M.  R.  Wallton,  and  which 
would  have  been  so  applied  if  he  had  not  so 
grossly  misrepresented  to  the  court  the  amount 
-of  such  debts. 
41  L.  R.  A. 


Personalty  is  primarily  liable  for  the  psy- 
ment  of  debts. 

3  Minor,  Inst.  pt.  1;  EUioU  v.  Carter,  9  Gratt. 
541;  2  Minor,  Inst.  8d  ed.  p.  516. 

And  it  is  the  executor's  duty  to  protect  the 
realty. 

BeaU  V.  Taylor,  2  Gratt.  532,  44  Am.  Dec. 
398:  Dandridge  v.  Minge,  4  Rand.  (Va.)  897. 

TurnbuU  is  liable  also  for  the  personal  prop- 
erty, or  the  value  thereof,  because  of  his  fail- 
ure to  take  security  therefor  of  the  life  tenant. 

Hawthorne  v.  Beckwith,  89  Va.  786. 

It  is  questionable  at  least  whether  your  peti- 
tioners have  any  recourse  against  the  pur- 
chasers of  the  land,  who  may  be  protected  as 
innocent  purchasers. 

Walker  v.  Page,  21  Gratt.  636;  Zirkle  v.  Me- 
Cue,  26  Gratt  517;  10  Am.  &  Eng.  Euc.  Law, 
p.  694:  Durreit  v.  Davis,  24  Gratt.  302. 

Even  if  it  be  possible  for  your  petitiooera  to 
eventually  recover  the  land,  a  court  of  equity 
will  not  subject  your  petitioners,  who  are  in- 
nocent, to  the  hardships  and  expense  of  such 
a  course  with  its  uncertain  prospects. 

Ruth  V.  Owens,  2  Rand.  (Va.)  507;  Davis  v. 
Neixman,  2  Rob.  (Va.)  664,  40  Am.  Dec.  764. 

As  to  the  debt  of  $2,282.68  th^are  entitled 
to  a  decree  also  against  Sallie  E.  Harrison,  un- 
der their  prayer  for  "general  relief,"  and  it 
was  therefore  error  to  dismiss  their  bill. 

Beverley  v.  Brooke,  2  Leigh,  426;  BeaU  v. 
Silter,  2  Rand.  (Va.)  401:  Sands,  2d  ed.  Suit 
in  Equity,  p.  29;  ShenandoahVaXley  K  Co.  v. 
Dunlop,  86  Va.  853. 

TurnbuU  should  be  required  to  refund  the 
fees,  commissions,  and  costs  which  were  paid 
him  out  of  the  assets  of  the  e«(tate  for  services 
rendered  creditors  in  fraud  of  the  estate. 

Ournee  v.  Bausemer,  80  Va.  867;  Cititem* 
Nat.  Bank  v.  Manoni,  76  Va.  802. 

Under  the  statute  and  by  the  former  practice 
infants  may  show  cause,  not  onl^  within  six 
months  after  attaining  their  majority,  but  dur- 
ing their  minority  also. 

Sledge  v.  Boone,  57  Miss.  222;  Neitland  v. 
Gentry,  18  B.  Mon.  fiQ6;  Biehmond  y.  Taylevr, 
1  P.  Wms.  736;  10  Am.  &  Eng.  Enc,  Law, 
p.  696,  notes;  Ralston  v.  Lahee,  8  Iowa,  17.  74 
Am.  Dec.  291. 

The  bill  clearly  sets  forth  facts  and  circnm- 
stances  which  make  a  case  of  fraud,  entitling 
the  appellants  to  relief. 

Story,  Eq.  PL  §  426;  Keran  v.  Trite,  75  Va. 
690;  Meek  v.  Spraclier,  87  Va.  168. 

Infants,  like  adults,  may  invoke  this  juris- 
diction and  seek  such  relief. 

1  Dan.  Ch.  PL  &  Pr.  p.  164;  McLemore  v. 
Chicago,  St,  L.  4a  N,  0.  R,  Co.  58  Misa.  514; 
Ralston  v.  Lahee,  8  Iowa,  17, 74  Am.  Dec  291. 

It  is  a  mistake  to  suppose  that  they  are 
bound  to  wait  until  they  have  attained  their 
majority  before  they  can  do  so. 

Newland  v.  Gentry^  18  B.  Mon.  666;  Rteh- 
mond  V.  Tayleur,  1  P.  Wms.  736;  Sledge  v. 
Boone,  57  Miss.  222. 

The  doctrine  of  res  judicata  is  never  applied 
to  protect  a  fraudulent  decree. 

Smitfi  V.  Cuyler,  78  Ga.  654;  Cordoui  v. 
Hood,  17  Wall.  1,  21  L.  ed.  587;  Arrington  v. 
Arringtm,  116  N.  C.  170;  WaXker  v.  Grayson, 
86  Va.  337;  2  Pom.  Eq.  Jur.  §910;  Webster  v. 
Reid,  11  How.  487,  18  L.  ed.  761;  United 
States  V.  Throckmorton,  96  U.  8.  61,  35  L.  ed. 
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^3;  Wella.  Res  Adjudicata,  §  499;  Fearee  v. 
Olney,  20  Conn.  544;  Wierich  v.  De  Zoya,  7 
111.  885;  Kent  v.  Rieards.  3  Md.  Cb.  893; 
Smith  V.  Loutry,  1  Johns.  Ch.  820;  De  Louis  y. 
Meeir,  2  G.  Greene,  55,  50  Am.  Dec.  491; 
Newland  v.  Gentry,  18  B.  Mon.  666;  10  Am. 
&  Eng.  Enc.  Law,  p.  682. 

It  IS  not  necessary  that  there  should  have 
been  any  actual  fraud  in  the  transaction,  but 
the  rule  which  forbids  it  jests  upon  the  broad 
principle  of  public  policy  which  precludes  per- 
flODS  occupying  these  fiduciary  relations  from 
representing  conflictinginterests  thatmay  tempt 
them  to  disregard  duty  and  lead  to  injury  on 
one  side  or  the  other. 

Qooch  V.  Peebles,  105  N.  C.  411;  Baker  v. 
Humphrey,  101  U.  S.  602,  25  L.  ed.  1068;  Ar- 
rington  v.  Arrington,  116  N.  C.  170;  Spinkgy, 
Davis,  32  Miss.  162:  BeaU  y.  Taylor,  2  Gratt. 
532.  44  Am.  Dec.  398;  Daingerfleld  y.  &m%th, 
88  Va.  81;  EUiott  y.  George,  23  Gratt.  788; 
1  Dan.  Ch.  Pi.  &  Pr.  p.  169.  and  notes;  Dandr 
ridge  y.  Minge,  4  Rand  (Va.)  897. 

The  bill  clearly  sets  forth  conduct  and  cir- 
cumstances which  entitled  the  appellants  to 
the  relief  prayed  on  the  ground  that  the  ap- 
pellee, Turnbull,  was  guilty  of  a  devastavit  of 
the  estate  of  his  testatrix,  Mary  R.  Wallton. 

2  Lomaz.  Exrs.  398:  Hargrave  v.  Tindal,  1 
Bro.  Ch.  136,  note;  Newton  v.  Bennet,  1  Bro. 
Ch.  185;  Batson  v.  Lindegreen,  2  Bro.  Ch.  94; 
Pope  V.  Gwyn,  8  Ves.  Jr.  28,  note;  Bailey  v. 
Ekins,  7  Ves.  Jr.  819;  8/iiphard  v.  Lutwidge, 
8  Ves.  Jr.  26;  2  Rob.  Pr.  old  ed.  83. 

The  administrator  is  bound  to  make  as  fjrood 
defense  as  he  can  or  ought  to  make,  and  if  he 
fails  in  his  duty,  he  will  be  responsible  upon 
bis  bond  for  the  consequences. 

Black's  Law  Diet  p.  368;  3  Wms.  Exrs.  860; 
Beynolds  v.  Zink,  27  Gratt.  29;  Dees  v.  Free- 
man, 87  Ga.  588;  Anderson  v.  Northrop,  30 
Fla.  612;  Re  Saunders,  4  Misc.  28. 

The  facts  coupled  with  the  executor's 
knowledge,  charged  in  the  bill,  cbnstituted  a 
sufficient  allegation  of  fraud  and  collusion. 

Keran  v.  Trice,  75  Va.  698. 

For  fraud  and  collusion  adults  and  infants, 
and  for  error  of  law  or  other  cause  infants, 
may  proceed  by  original  bill. 

Bichmond  v.  Tayleur,  1  P.  Wms.  736;  An- 
derson v.  Woodford,  8  Leigh.  828. 

The  allegations  of  the  bill  constituted  a  direct 
attack  upon  the  former  decree,  and  if  in  the 
opinion  of  the  court  it  was  necessary  to  set 
aside  the  former  decrees  in  order  to  grant  the 
relief  prayed,  the  court  should  set  aside  the 
former  decrees  under  the  prayer  for  ''general 
relief." 

Adams.  Eq.  pp.  808,  309;  1  Barton,  Ch.  Pr. 
A  PI.  265,  266. 

And  especially  since  the  plaintiffs  were  in- 
fants whose  rights  were  peculiarly  within  the 
custody  of  courts  of  equity. 

If  a  special  prayer  that  the  former  decrees 
be  set  aside  were  necessary,  the  trial  court 
should  have  allowed  an  amendment,  and  not 
have  dismissed  the  bill  absolutely. 

1  Barton,  Ch.  Pr.  &  PI.  265,  286. 

Mr.  George  Mason,  for  appellees: 

Every  matter  about  which  complaint  is  now 
made  was  a  subject  of  litigation  in  the  former 
suit,  and  was  therein  brought  to  the  attention 
of  the  court,  and  after  all  of  them  were  adjudi- 
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cated  and  settled  a  final  decree  was  entered  and 
the  suit  removed  from  the  docket.  This 
being  the  case  those  matters  are  res  judicata. 

Diamond  State  Iron  Go,  v.  Alex,  K,  Rarig 
d  Co,  93  Va.  595. 

These  matters  being  res  judicata,  they  can- 
not be  again  inquired  into  and  made  a  subject 
of  litigation  in  a  collateral  way,  as  is  attempted 
in  this  case 

2  Barton!  Ch.  Pr.  &  PI.  787.  788,  and  cases 
cited  in  note. 

It  will  not  be  contended  that  the  bill  in  this 
case  is  a  bill  of  review.  It  conforms  to  none 
of  the  special  requirements  of  such  a  bill. 

Diamond  State  Iron  Co.  v.  Alex,  K,  Rarig  A 
Co,  93  Va.  595. 

It  is  not  an  original  bill  in  the  nature  of  a 
bill  of  review. 

2  Barton,  Ch.  Pr.  &  PL  787,  788,  and  cases 
cited  in  note. 

It  makes  no  difference  that  the  appellants 
were  infants,  for  an  infant  is  as  much  bound 
by  a  decree  as  an  adiUt,  and  can  only  get  rid 
01  its  operation  in  the  same  way  and  for  the 
same  causes  that  will  avail  an  adult. 

Zirkle  V.  MeCue,  26  Gratt  530;  Pennybaeker 
v.  Switzer,  75  Va.  688. 

Fraud  or  collusion  in  the  decree  must  first 
be  inquired  into  before  the  propriety  of  the 
decree  can  be  investigated. 

Keran  v.  Trice,  75  Va.  698. 

None  of  the  ifacts  charged  in  relation  to 
payments  are  brought  home  to  the  knowledge 
of  the  appellee,  R.  TurnbuU. 

There  is  a  conspicuous  absence  of  the  neces- 
sary direct  charge  of  such  knowledge. 

1  Barton,  Ch.  Pr.  *  PI.  427;  8  Am.  &  Eng. 
Enc.  Law,  p.  658,  note  8;  Story,  Eq.  PI.  §  452, 
note  a. 

In  no  event  can  the  executor  be  held  liable 
for  the  personal  estate. .  It  did  not  come  into 
his  hands  and  the  will  did  not  intend  that  it 
should. 

Hawthorne  Y,  Beekwith,  89  Va.  786. 

Buchanan,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  brought  by  the  appellants,  the 
children  of  tiallie  E.  Harrison,  against  their 
mother  and  Robert  TurnbuU.  in  his  own  right 
and  as  executor  of  M.  R.  Wallton,  decea^d, 
for  the  purpose,  as  stated  by  the  appellanu  in 
their  petition  for  appeal,  of  charging  the  exec- 
utor with  the  devastavit  of  the  estate  of  his 
testatrix,  occasioned  by  his  misconduct  in  the 
case  of  Harrison  and  wife  against  Wallton's 
executor  and  others. 

The  suit  of  Harrison  and  wife  was  insti- 
tuted by  the  father  and  mother  of  the  appel- 
lants against  the  appellee  TurnbuU,  as  executor 
of  Mrs.  Wallton,  and  three  of  the  appellants, 
all  that  were  then  in  being,  to  ascertain  the 
indebtedness  of  Mrs.  WaUton's  estate,  and  to 
make  sale  of  so  much  of  the  real  estate  left  by 
her  as  might  be  necessary  to  pay  the  debts. 

A  history  of  the  proceedings  in  that  case, 
and  the  misconduct  of  the  executor  relied  on 
to  show  that  he  was  guilty  of  a  devastavit,  are 
set  out  in  the  bUl  in  this  case,  and  with  it  are 
filed  copies  of  portions  of  the  record  in  that  case, 
viz. ,  the  bill  and  its  exhibits,  the  answer  of  the 
guardian  ad  litem,  the  decree  of  the  court  di- 
recting one  of  its  commissioners  to  take  an  ac- 
45 
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count  of  the  debts  of  the  estate  and  their  prior- 
ities, and  to  report  what  portion  of  the  real 
estate  could  be  sold  to  pay  off  the  debts,  ex- 
tracts from  that  commissioner's  report,  the  de- 
cree confirming  it,  and  directing  the  sale  of  the 
land,  the  report  of  sale  made  by  the  commissoner 
to  sell,  the  decree  to  sell  enough  of  the  per- 
sonal estate  to  pay  the  residue  of  the  debts  re- 
maining unpaid  after  exhausting  the  proceeds 
of  the  sale  of  the  land  upon  certain  conditions, 
the  report  of  the  commissioner  showing  the 
payment  of  the  debts  of  the  estate  and  the  com- 
pletion of  his  duties  as  commissioner,  and  the 
final  decree  approving  that  report,  and  striking 
the  case  from  the  docket 

The  appellee  Turnbull,  in  his  own  right  and 
as  executor,  demurred  to  the  bill,  and  upon  a 
hearing  of  the  case  upon  the  demurrer  the 
court  dismissed  the  bill  without  prejudice  to 
the  rights  of  the  appellants,  under  §  3424  of 
the  Code.  ^ 

From  that  decree  this  appeal  was  taken. 

If,  as  the  appellants  contend,  the  court  sus- 
tained the  demurrer  to  their  bill  because  they 
could  not  bring  suit  to  assert  their  rights  until 
they  became  of  age,  it  erred.  Section  8424  of 
the  Code,  allowing  an  infant,  within  six  months 
after  he  becomes  of  age,  to  show  cause  against 
a  decree  or  order  in  certain  cases,  does  not  pre- 
vent him  from  asserting  his  rights  while  an  in- 
fant, by  a  next  friend,  as  soon  as  he  sees  fit  to 
do  so.  Bichmondv.  Tayleur,  1  P.  Wms.  738- 
787;  1  Dan.  Ch.  PI.  &  Pr.  173;  Judge  Carr 
in  Tennent  v.  Patton,  6  Leigh,  at  page  208. 

The  pounds  relied  on  here  by  the  appellee 
to  sustam  his  demurrer  are  that  the  bill  and 
exhibits  in  this  case  show  that  all  matters  about 
which  complaint  is  now  made  were  adjudi- 
cated and  finally  settled  in  the  case  of  Harrison 
and  wife  against  Wallton's  executor,  etc.,  and 
that  these  matters  being  res  judicata,  they  can- 
not be  inquired  into,  and  made  the  subject  of 
litigation  in  a  collateral  proceeding,  as  is  at- 
tempted in  this  case. 

The  injuries  complained  of,  and  for  which 
the  appellants  seek  compensation,  resulted 
from,  as  is  alleged,  the  gross  negligence  and 
misconduct  of  the  executor  in  allowing  the 
claims  of  Mrs.  Harrison  to  be  established  as  a 
debt  against  the  estate  of  her  mother,  when  in 
fact  there  was  nothing  due  her,  and  from  inju- 
ries arising  from  the  subjection  of  the  real  es- 
tate primarily  to  the  payment  of  that  and  other 
debts  due  from  the  estate,  instead  of  first  sub- 
jecting the  personal  estate  to  their  payment. 
The  bill  and  exhibits  in  this  case  show  that 
both  the  validity  and  amount  of  Mrs.  Harri- 
son's debt,  and  the  propriety  of  subjecting  the 
assets  of  the  estate  to  the  payment  of  the  debts 
in  the  manner  in  which  Uiey  were  subjected, 
were  necessarily  adjudicated  and  settled  in 
that  case. 

There  can  be  no  recover^r  in  this  case  against 
the  executor  without  showing  that  the  debt  as- 
serted by  and  adjudged  to  be  due  to  Mrs.  Har- 
rison in  that  case  was  not  due  her,  in  whole 
or  in  part,  or  without  showing  that  the  manner 
in  which  the  real  estate  was  decreed  to  be  and 
was  subjected  in  that  case  was  erroneous.  The 
proceedings  in  that  case  not  only  bar  a  second 
suit  between  the  same  parties  or  their  privies 
upon  the  same  claim  or  demand,  but  they  also 
bar  a  suit  between  the  same  parties  or  their 
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privies  upon  a  different  cause  of  action  if  it 
appears  that  the  issue  presented  in  the  latter 
suit  was  involved  and  determined  in  the  former 
suit.  Shumate  v.  Fauquier  County  Suptn.  84 
Va.  574;  Bigelaw  v.  Wintor,  1  Grav,  2W;  1 
Freeman,  Judgm.  ^g  253-258.  See  also  MiUet 
V.  WilU,  96  Va.  837;  MUea  v.  CaldweU,  2  Wall 
35,  17  L.  ed.  755;  Cromwell  v.  8ac  C<mnty,  94 
U.  S.  851,  24  L.  ed.  196;  Van  Fleet,  Collateral 
Attack,  ^  17. 

Such  a  judgment  or  decree  is  conclusive  upon 
the  i)artie8  to  it  until  reversed  upon  appeal,  or 
until  set  aside  or  annulled  by  some  proceeding 
instituted  for  that  purpose. 

And  it  is  well  settled  with  us  that  an  infant, 
as  a  general  rule,  is  as  much  bound  by  a  de- 
cree against  him  as  a  person  of  full  age.  The 
law  recognizes  no  distinction  between  a  decree 
against  an  infant  apd  a  decree  against  an  adult. 
And  therefore  it  is  that  an  infant  can  innpeach 
only  upon  the  grounds  which  would  invalidate 
it  in  the  case  or  another  person,  such  as  fraud, 
collusion,  or  error.  Zirkle  v.  MeC^u,  26  Oratt 
517,  528;  Pennybaeker  v.  Switzer,  75  Va.  at  p. 
671;  1  Minor,  Inst.,  at  pp.  607,  508. 

It  is  insisted  that  only  those  appellants  who 
were  in  being  and  were  parties  to  that  suit  are 
bound  by  the  proceedings  in  that  case. 

Mrs.  Wall  ton  had  devised  and  bequeathed 
all  her  property,  both  real  and  personal,  after 
the  payment  of  her  debts,  to  her  daughter, 
Mrs.  Harrison,  for  life,  and  at  her  death  to  her 
children  then  surviving  and  the  heirs  of  such 
of  them  as  might  be  dead.  The  children  of 
Mrs.  Harrison  in  being  at  the  time  the  suit  of 
Harrison  and  wife  against  Wallton's  executor, 
etc.,  was  brought  were  made  parties  defend- 
ant, and  answered  the  bill  by  their  guardian 
ad  litem. 

The  genera]  rule  certainly  is  that  no  person 
is  bound  by  a  judgment  or  decree  except  those 
who  are  parties  or  standing  in  privity  with  oth- 
ers who  were  parties.  But  there  are  excep- 
tions to  the  rule,  of  equal  authority  with  the 
rule  itself.  Baylor  v.  D^amette,  18  Gralt.  at 
page  164.  It  would  certainly  be  unreasonable 
and  unjust  that  a  party  having  a  charge  upon 
an  estate  affecting  the  whole  fee  should  be  de- 
layed or  embarrassed  in  enforcing  his  claim  be- 
cause of  limitations  by  way  of  remainder  to 
persons  whom  it  might  be  impossible  or  im- 
proper to  make  parties  to  the  cause.  To  oli- 
viate  this  difQculty,  the  doctrine  of  virtual 
representation  has  been  introduced  by  which 
certain  parties  before  the  court  are  regarded  as 
representing  those  coming  after  them  with  con- 
tingent interests.  Baylor  v.  BefarneUe,  13 
Gratt.  166. 

It  was  said  by  Lord  Bedesdale  in  Qiffard  v. 
Hort,  1  Sch.  &  Lef.  386,  407.  408,  that  where 
all  the  parties  are  brought  before  the  court 
that  can  be  brought  before  it,  and  the  court 
acts  upon  the  property  according  to  the  rights 
that  appear,  without  fraud,  its  decision  must, 
of  necessity,  be  final  and  conclusive.  And 
this  statement  of  the  law  is  cited  with  approval 
by  Judge  Lee  in  Baylor  v.  Defamette,  18  Oratt 
164.  and  by  Judge  Moncure  in  Faulkner  v.  Da- 
vis, 18  Gratt  651,  690,  98  Am.  Dec.  698,  where 
the  question  is  fully  discussed. 

The  appellants  who  were  not  in  being  when 
the  suit  of  Harrison  and  wife  against  Wall- 
ton's  executor,  etc.,  was  instituted,  and  whom 
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it  was  impossible  to  make  parties  to  that  suit 
in  person,  must  be  regarded  as  parties  to  it  by 
representation,  and  are  as  effectually  bound  by 
the  decrees  rendered  in  that  cause  as  if  they 
bad  been  in  being,  and  made  parties  to  it  in 
person. 

The  counsel  of  the  appellants  also  insist  that 
if  it  be  necessary  to  set  aside  and  annul  any 
of  the  decree  in  the  case  of  Harrison  and  wi^ 
against  Wallton's  executor,  etc.,  in  order  that 
the  executor  may  be  held  responsible  for  the 
devastavit  charged,  the  averments  of  the  bill 
in  this  case  and  the  prayer  for  general  relief 
are  sufficient  (treating  it  as  an  original  bill  in 
the  nature  of  a  bill  of  review)  to  enable  the 
court  to  set  aside  and  annul  the  decrees  in  that 
case  which  would  bar  a  recovery  in  this. 

In  all  suits  instituted  for  the  purpose  of  im- 
peaching transactions  on  the  ground  of  fraud, 
it  is  essential  that  the  nature  of  the  case  should 
be  distinctly  and  accurately  stated.  It  must 
be  shown  in  what  the  fraud  consists,  and  in 
what  manner  it  has  been  effected.  Where  it 
is  sought  to  set  aside  or  annul  a  regular  judg- 
ment or  decree  upon  the  ground  that  it  was  ob- 
tained by  fraud  practised  upon  a  party  or  upon 
the  court  during  the  trial,  or  in  prosecuting  the 
suit,  or  in  obtaining  the  judgment  or  decree, 
it  is  necessary,  it  is  said,  that  the  bill  should 
state  a  case  which  shows  actual  fraud.  Kerr, 
Fraud  &  MisUke.  p.  853:  Patch  v.  Ward,  L.  R 
3  Ch.  208.  See  also  Milford  &  T.  PI.  &  Pr. 
pp.  190, 191;  United  States  Y.  Throckmorton,  9S 
U.  8.  61,  25  L.  ed.  98;  and  that  the  suit  should 
be  brought  for  the  express  purpose  of  impeach- 
ing the  decree,  otherwise  it  will  be  regarded 
as  a  collateral  attack  (2  Freeman.  Judgm.  4th 
ed.  §  386;  12  Am.  &  Eog.  £nc.  Law,  p;  147j; 
Mirford  &  T.  PL  &  Pr.  pp.  190,  191. 

It  is  clear  that  this  bill  was  not  filed  for  the 
express  purpose  of  impeaching  the  decrees 
rendered  in  the  former  case. 

Neither  do  the  statements  of  the  bill  make 
a  case  of  actual  fraud.  This  is  not  contended. 
The  claim  is  that  it  does  show  a  case  of  con- 
structive fraud,  and  that  this  is  sufficient. 


Whether  it  is  essential,  in  order  that  a  judg- 
ment or  decree  may  be  set  aside  and  annulled 
for  fraud,  that  the  suit  shall  be  brought  ex- 
pressly for  that  purpose,  and  that  the  bill  shall 
state  a  case  of  actual  fraud,  it  is  unnecessary 
to  decide  or  express  any  opinion  upon  in  this 
case,  as  the  bill  is  fatally  defective  as  a  bill  for 
that  purpose  in  another  respect. 

None  of  the  purchasers  of  the  lands  sold  in 
that  case,  or  those  who  held  under  them,  are 
made  parties  to  this  suit,  except  Mrs.  Harri- 
son. The  persons  whose  right  would  or 
might  be  affected  by  setting  aside  the  decrees 
complained  of  were  necessary  parties  to  any 
suit  brought  for  that  purpose,  orin  which  such 
relief  could  be  granted.  Story,  Eq.  PI.  §420; 
Harwood  v.  Cineinnati  dS  C,  R.  Co.  17  Wall. 
78.  21  L.  ed.  558;  8  Enc.  PI.  &  Pr.  pp. 
620,  etc. 

We  are  of  opinion  that  the  court  did  not  err 
in  sustaining  the  demurrer  of  the  executor  to 
the  bill,  anu  dismissing  the  cause  as  to  him. 

Neither  did  it  err  in  dismissing  it  as  to  Mrs.' 
Harrison,  although  she  failed  to  appear  and 
make  defense.  The  defense  of  the  executor, 
her  codefendant,  was  not  personal  to  him.  It 
went  to  the  foundation  of  the  appellants'  right 
to  recover  upon  the  case  stated. 

The  bill  did  not  make  a  case  entitling  the  ap- 
pellants to  relief.  It  showed  that  the  validity 
of  Mrs.  HarrisonXdebt  had  been  established  in 
the  case  of  Harrison  and  wife  against  Wall- 
ton's  executor,  etc.,  to  which  suit  they  were  all 
parties.  The  court  having  jurisdiction  both  of 
the  subject  and  the  parties,  the  decrees  in  that 
case  were  a  complete  bar  to  a  recovery  against 
Mrs.  Harrison  as  well  as  the  executor,  as  long 
as  they  remained  in  force.  See  Cariigne  v. 
Raymond,  4  Leigh,  579,  580;  Terry  v.  Fon- 
taine, 88  Va.  451;  Aiken  v.  ConneUey  (Va.)  24 
S.  E.  909,  910. 

The  decree  complained  of  must  be  affirmed, 

Cardwell  and  Rieljr»  JJ.,  absent. 
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Hyman  HILLER  et  al„  AppU,, 

I.  N.  ELLIS  et  al. 

(72  Miss.  701.) 

1«   The  device  of  an  agreement  to  pay 
interest  on  a  loan  from  the  time  appli- 


cation is  made  for  itt  when  the  loan  is  not 
oonsummated  untU  some  time  afterwards,  can- 
not be  resorted  to  for  the  purpose  of  preveotioflr 
the  reservation  of  interest  in  advance  at  the 
highest  iegal  rate  from  the  date  to  the  maturity 
of  the  notes  from  beinir  usurious. 
2.  An  assignment  tor  benefit  of  credit- 
ors will  be  annnlled  by   the    preference 


Nora. — Effect  of  preferring  an  uswrioviB  debt  in 
an  aseignment  for  creditors. 
I.  General  doctrine  stated. 
II.  Limitations  of  this  note. 
III.  Deed  of  assignment  rendered  void. 
IV.  Preference  of  actwil  debt  sustained,   but 

usury  rejected. 
y.  Preference  of  usurious  debt  sustained  gen- 
erally. 
TI.  Who   may,   and   who   may   not,  urge   the 
usurious  character  of  the  debt  preferred. 

I.  General  doctrine  stated. 
The  common  law,  both  in  England  and  Amer- 
ica, permits  a  debtor,  whether  in  failing  cir- 
cumstances or  not,  to  make,  in  the  application 
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of  his  property  and  effects  to  the  payment  of 
bis  debts,  the  preference  of  one  creditor  over 
the  others.  He  may  likewise  create  a  trust  for 
the  payment  of  one  creditor  in  preference  to  the 
others.  The  private  motives  of  the  debtor  can- 
not annul  the  preference  so  long  as  nothing 
improper  is  resorted  to ;  but  any  acts  savoring 
of  fraud  or  collusion  inuring  to  the  benefit  of 
the  debtor  or  to  the  illegal  advantage  of  the 
preferred  creditor,  as  by  fictitious  increase  or 
creation  of  the  debt  preferred,  will  generally  be 
held  void  for  the  reason  that  **the  wilful,  delib- 
erate introduction  of  fictitious  debts,  or  the  in- 
tentional exaggeration  of  the  amount  of  real 
debts,  in  which  debtor  and  creditor  participate. 
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therein  of  an  usurious  debt,  where  there  is  a 
statutory  riffht  of  action  to  recover  back  the 
entire  Interest  when  usury  has  been  paid. 

8.  Thereleaoeby  creditors  of  personal 
^>iin*»««  affainst  the  aeeiffnor  m  oonsid- 
eratiottof  a  preference  In  their  favor  in  an  as- 
signmeotfor  benelit  of  creditors  docs  not  entitle 
the  aesigDce  to  hold  the  assifirned  property  as  a 
purchaser  for  value  for  the  satisfaction  of  such 
claims  if  he  was  a  party,  to  a  fraudulent  prefer- 
ence which  annulled  the  assiflrnment. 

4.  The  release  by  a  creditor  of  all  per- 
sonal claim  against  an  assifirnor  for 
ereditors  who  makes  a  preference  in  favor  of 
such  creditor  wUI  not  make  the  creditor  a  pur- 
chaser  of  the  assignment  If  the  assignor  was 
hopelessly  insolvent  and  the  release  was  executed 
to  uphold  the  assignment,  and  not  to  procure 
either  it  or  the  preference. 

6.  One  who  refers  to  a  statement  by 
a  commercial  afirency  for  his  standinir 
for  the  purpose  of  procuring  credit  is  guilty  of 
fraud  which  will  entitle  the  seller  to  rescind  if 
the  condition  there  shown  is  infinitely  better 
than  In  truth  it  is,  althoughhe  did  not  give  the 
information  to  the  agency. 

e.  Asalemade  on  the  ftUth  of  areport 
Mmished  by  a  commercial  agency  can- 
not be  rescinded  for  fraud  if  it  is  not  shown  that 
the  buyer  ever  made  any  statement  of  his  stand- 
ing to  the  agency,  or  referred  the  seUer  to  such 
report. 

(February  18,1885.) 

APPEAL  by  cross  petitioners  from  a  decree 
of  the  Chancery  Court  for  Copiah  County 
setting  aside  a  general  assignment  by  Charles 
Hiller  for  the  benefit  of  his  creditors.     iU- 
f)ermd  in  part.    Affirmed  in  part. 
The  facts  are  stated  in  the  opinion. 


Mr.  J.  S.  Sexton,  for  appellants: 

The  assiflrnment  was  fraudulent  in  fact. 

SeUeek  vT  Pdloek,  69  Miss.  870. 

The  assignment  should  be  set  aside  in  tato, 
because  the  debt  preferred  to  the  Merchaots' 
&  Planters'  Bank  is  usurious. 

H.  Wetter  Mfg.  Co,  ^.  Dinkiru,  70  Miss.  835. 

The  assignment  cannot  be  upheld  as  to  the 
bank  and  Mrs.  Klotz.  on  the  ground  that  these 
parties  released  the  assignor  from  personal  lia- 
bility. This  was  a  mere  attempt  to  circum- 
vent the  law  and  get  the  benefit  of  the  prin- 
ciple announced  in — 

AnderMn  v.  Laehs,  59  Miss.  111. 

Mr.  R.  P.  WilUnff,  Jr.,  for  appcllanU 
Marshall  Field  &  Co.  and  J.  Kyle  &  Co. : 

The  goods  sold  by  these  appellanta  were  ob- 
tained through  Hiller's  fraud,  and  they  had 
the  right  to  rescind  the  sales. 

Klein  v.  Rector,  57  Miss.  538. 

The  assignee  is  not  a  purchaser  for  value,  and 
the  goods  may  be  recovered  from  him. 

Frank  Y.  RotdnMn,  65  Miss.  162. 

The  false  representations  need  not  be  made 
directly  to  the  seller.  It  is  sufficient  if  they  are 
made  to  a  mercantile  agency  through  which 
they  are  communicated. 

15  Am.  &  Eng.  Enc.  Law,  pp.  297,  298.  and 
authorities  cited;  Eaton,  0.  db  B.  Co,  v.  Atiery, 
88  N.  Y.  81,  38  Am.  Rep.  389. 

Me99r8.  R«  N.  MiUer  and  GFeor^e  S. 
Doddfl*  for  appellees: 

The  creditors  seeking  rescission  cannot  pre- 
vail: (1)  Because  there  was  no  fraud  in  the  pur- 
chase of  the  goods;  (2)  because,  admitting  the 
fraud,  the  assignee  is  a  bona  fide  purchaser. 
If  Hiller's  fraud  were  fully  admitted.  It  could 
in  no  manner  affect  tl)e  rights  of  the  assignee, 
because,  at  the  time  of  the  execution  of  the  as- 


IB  feigning  a  consideration,  and  a  fraud,  which 
will  vitiate  the  assignment."  (This  rule  is 
quoted  from  Perry  Ins.  &  T.  Co.  v.  Foster  58 
Ala.  502,  518,  29  Am.  Rep.  779.)  The  rule  is 
sometimes  applied  to  the  entire  deed  of  ass  gn- 
ment.  sometimes  only  to  the  preferred  creditor 
on  the  holding  that  an  assignment  to  creditors 
of  unconnected  debts  Is  the  same  as  several 
deeds  of  assignment,  and  may  therefore  be  void 
as  to  one  and  not  void  as  to  all,  and  sometimes 
only  to  the  fraudulent  part. 

The  rule  permitting  a  preference,  though  well 
established,  has  not  been  generally  favored, 
especially  when  the  debtor  making  the  prefer- 
ence Is  In  failing  circumstances.  Many  stat- 
utes expressly  prohibit  preferences;  some  by 
making  the  deed  of  assignment  void,  some  by 
making  the  preference  void  and  applying  It  to 
the  benefit  of  all  the  creditors,  and  some  by  pro- 
viding that  a  preference  or  security  made  or 
given  within  a  stated  time  before  the  making 
of  a  deed  of  assignment  for  the  benefit  of  credit- 
ors shall  inure  to  the  benefit  of  all  the  creditors. 
In  the  states  not  having  prohibitory  statutes 
the  common-law  rule  still  generally  obtains,  and 
in  some  of  the  states  having  prohibitory  stat- 
utes the  prohibition  Is  only  enforced  when  a 
statutory  assignment  Is  made  for  the  benefit  of 
creditors,  and  not  when  a  common-law  assign- 
ment Is  made  In  such  state. 

II.  lAmitationB  of  this  note. 

The  provision  for  the  payment  of  an  usurious 
debt  by  a  deed  of  assignment  creating  a  trust 
may  be  in  fraud  of  creditors,  and  may  be  void 
because  of  an  intent  to  cheat,  hinder,  and  de- 
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lay,  on  the  same  principle  that  a  flctltloos  debt. 
or  a  debt  fictitiously  Increased  In  amount.  Is  a 
fraud  upon  creditors :  but  only  cases  in  whick 
the  Increase  is  by  usury  will  be  considered 
herein. 

Likewise,  deeds  or  deeds  of  trust  based  on  an 
usurious  consideration  may  be  void  in  whole  or 
In  part  upon  the  same  general  principle,  though 
they  are  not  deeds  of  assignment  for  the  benefit 
of  creditors  generally.  Such  cases  may  be  rele- 
vant, but  they  do  not  come  within  the  scope  of 
this  note. 

The  note  will  therefore  not  include  any  of 
those  analogous  cases  In  which  conveyances 
other  than  deeds  of  assignment  for  the  benefit 
of  creditors  are  rendered  void  In  whole  or  In 
part  by  usury,  nor  any  of  those  cases  in  which 
deeds  of  assignment  for  the  benefit  of  creditors 
are  rendered  void  because  of  fraudulent  Increase 
of  the  debt  by  other  means  than  usury. 

Claims  asserted  In  statutory,  Inaolrency,  or 
bankruptcy  proceedings  are  distinguishable  from 
those  provided  for  by  an  express  and  Toluntary 
trust  in  an  assignment  for  creditors,  and  are 
therefore  not  Included. 

III.  Deed  of  asiignment  rendered  void. 

It  Is  held  In  Hilleb  v.  Ellis  that  makings 
preference  of  an  usurious  debt  In  a  deed  of  as- 
signment for  the  benefit  of  creditors  will  cause 
the  deed  to  be  declared  void  when  attacked  bj 
creditors  on  the  ground  of  fraud.  The  reasoa- 
ing  upon  which  this  decision  is  based  la  that 
the  assignee.  In  paying  the  sum  directed.  W*  « 
by  virtue  of  the  deed  by  the  force  of  which  be 
holds,  which  deed  neither  he  nor  the  court  c» 
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ailment, the  bank  and  Mr8.Elotz  each  released 
Hiller  from  personal  liability  in  consideration 
of  being  preferred.  This  makes  them  bona 
fide  purchasers. 

Craft  y.  Bloom,  59  Miss.  69,  42  Am.  Rep. 
851;  Anderson  v.  Laehi,  59  Miss.  Ill;  SouU  v. 
SAotweU,  52  Miss.  286. 

Cooper,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  10th  day  of  October,  1898,  Charles 
Hiller,  an  insolvent  merchant,  made  a  general 
assignment  of  his  property  to  the  appellee  El 
lis,  for  the  benefit  of  his  creditors.  Preferences 
were  given  to  Messrs.  Miller  &  Dodd,  the  attor- 
neys by  whom  the  instrument  was  prepared, 
for  their  fees,  and  also,  in  the  order  named, 
to  F.  Dillard  for  the  sum  of  $250  and  interest, 
to  the  Merchants'  &  Planters'  Bank  of  Hazle- 
hurst  for  the  sum  of  $5,000  and  interest,  to 
Mrs.  Hannah  Klotz  for  the  sum  of  $5,500,  to 
Hyman,  Hiller,  &  Co.  $9,100.  and  after  the 
payment  of  said  sums,  the  assignee  was  directed 
to  distribute  any  remaining  funds  to  all  other 
creditors  pro  rata.  The  assignee  filed  his  pe- 
tition in  the  chancery  court  of  Copiah  county 
as  required  by  law,  and  gave  bonds  as  receiver. 
Many  creditors  of  Hiller,  soon  after  the  execu- 
tion of  the  assignment,  exhibited  cross-peti- 
tions against  the  assignee,  seeking  to  vacate 
the  assignment  as  fraudulent  and  void  on  the 
grounds  that  it  was  made  for  the  purpose  and 
with  the  intent  of  defrauding  creditors;  that 
some  of  the  preferred  debts  were  simulated; 
that  the  debt  to  the  Merchants'  &  Planters' 
Bank  was  composed  in  part  of  usury,  and 
upon  other  grounds  not  necessary  to  be  stated. 
The  firm  of  Marshall  Field  &  Co.,  Chicago, 
exhibited  their  cross- petition,    charging   that 


among  the  assigned  property  was  a  lot  of  goods 
bought  from  them  by  the  assignor,  and  for 
which  the  purchase  price  had  not  been  paid; 
that  Hiller  procured  the  sale  of  said  goods  to 
be  made  to  him  on  credit,  by  falsely  and 
■  fraudulently  representing  himself  to  be  solvent, 
and  the  owner  of  a  large  amount  of  property, 
and  by  falsely  and  fraudulently  understating 
and  concealing  the  amount  or  his  liabilities; 
that  the  assigned  goods  were  in  the  hands  of 
the  assignee,  and  capable  of  identification. 
They  prayed  that  the  purchase  of  said  goods 
by  Hiller  be  declared  fraudulent,  and  the 
goods  returned  to  them.  A  like  cross  petition 
was  exhibited  by  the  firm  of  Kyle  &  Co.  to  re- 
cover certain  eoods  they  had  sold  to  Hiller. 
It  was  admitted  by  the  assignee  that  the  goods 
mentioned  in  the  cross  petitions  of  Marshall 
Field  &  Co.  and  Kyle  &  Co.  came  to  his  hands, 
and  were  identified  by  the  claimants;  but  the 
fraudulent  purposes  of  Hiller  were  denied. 
Under  agreement  they  were  sold,  and  the  pro- 
ceeds yet  remain  in  the  hands  of  the  assignee, 
subject  of  the  order  of  the  court.  On  final 
hearing  the  court  found  all  the  issues  joined 
on  the  several  cross-petitions  in  favor  of  the 
assignee,  aud  dismissed  the  petitions,  and 
from  the  decrees  the  cross-petitioners  appeal. 
In  considering  the  questions  presented  for 
decision  it  is  only  necessary  to  state  such  facts 
as  are  relevant  to  the  points  on  which  the 
cause  turns.  The  record  is  voluminous,  and 
contains  much  evidence  not  necessary  to  be 
stated  in  the  view  we  take  of  the  cause.  One 
of  the  preferred  debts— that  due  to  the  Mer- 
chants' &  Planters'  Bank — is  evidenced  by  five 
promissory  notes,  each  for  $1,000,  dated  at 
different  times,  and  which,  when  executed,  the 
bank  discounted  at  the  rate  of  10  per  cent  per 


add  to  or  subtract  from,  and,  as  It  is  not  sus- 
ceptible of  complete  execution  without  depriving 
creditors  of  their  legal  rights,  it  is  rendered 
void  because  of  the  usury.  The  law  requires 
that  In  assignments  by  insolvents,  and  especially 
in  preferential  assignments,  the  utmost  good 
faith  to  creditors  must  t>e  observed :  and  fur- 
ther, as  the  insolvent  debtor  claims  to  act  un- 
der the  law,  the  law  will  try  his  action  by  strict 
rules,  and  confine  him  to  travel  along  a  narrow 
path,  and  will  lend  him  no  assisting  hand  If  he 
departs  therefrom. 

Where,  however,  in  the  same  state  the  deed 
of  assignment  expressly  directs  the  assignee, 
though  in  obscure  terms,  to  pay  the  amount 
really  due.  purged  of  usury,  the  fact  that  the 
amount  stated  to  be  due  in  the  deed  of  assign- 
ment is  usurious  because  of  mistaken  and  usuri- 
ous calculations  will  not  invalidate  the  deed,  but 
the  preference  named  will  stand  for  the  sum 
which  is  legally  due.  II.  Wetter  Mfg.  Co.  v. 
Dinklns,  70  Miss.  835. 

It  is  said  in  Selleck  v.  Pollock,  60  Miss.  870, 
which  is  a  case  not  relevant  except  as  stating 
the  doctrine  of  the  courts  of  the  state  in  the 
construction  of  assignments,  that,  like  the  moral 
law  in  its  entirety,  "an  assignment,  however 
meritorious  in  the  main,  however  free  from  cen- 
.sure  in  its  chief  provisions,  however  perfect  ex- 
cept In  some  small  particular,  is  condemned  for 
that." 

IV.  Preference   of   actual    debt   sustained,    hut 
usury  refected. 

The  case  of  Pratt  v.  Adams.  7  Paige,  615,  Is 
often  cited  as  authority  In  the  general  con- 
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struction  of  usury  laws,  and  it  is  directly  In 
point  in  this  connection.  It  holds  that  where 
the  assignor  has  expressly  directed  the  payment 
of  a  debt  founded  upon  an  usurious  considera- 
tion the  usurer  is  entitled  to  be  paid  all  that  Is 
fairly  due  to  him,  although  he  could  not  have 
recovered  the  amount  in  a  suit  at  law  against 
the  assignor  himself ;  but  that  he  will  not  be 
entitled  to  ajiy  more  than  is  honestly  due  to 
him,  for  the  reason  that  the  court  will  not  lend 
its  aid,  either  directly  or  Indirectly,  to  enable 
the  usurer  to  obtain  payment  of  an  usurious 
premium,  the  receipt  of  which  would  subject 
him  to  a  penalty  under  the  laws  against  usury. 
The  court  holds  further,  however,  that  a  gen- 
eral provision  for  the  payment  of  debts  will 
not  include  debts  founded  upon  an  usurious  con- 
sideration. To  entitle  a  usurer  to  claim  under 
the  deed  of  assignment  there  must  t>e  a  clear 
Indication  in  it  that  the  debts  founded  upon  an 
usurious  consideration  should  be  paid  out  of 
the  fund,  as  well  as  those  which  are  legally 
valid,  and  then  only  such  amount  will  be  paid 
as  Is  honestly  due. 

In  respect  to  the  payment  of  the  sum  actual- 
ly due  as  freed  from  the  usurious  Interest,  the 
above  case  of  Pratt  v.  Adams  Is  followed,  with 
doubt  as  to  Its  correctness,  by  Green  v.  Morse, 
4  Barb.  .332.  The  court  says  the  distinction  as 
to  the  excess  of  interest  may  perhaps  t>e  sup- 
ported on  the  ground  that  the  bill  is  quasi  a  bill 
for  specific  performance,  and  that  the  court  may 
refuse  to  enforce  an  unconscionable  agreement 
or  trust.     See  further,  infra,  VI. 

In  the  case  of  Peyser  v.  Myers,  135  N.  T.  599, 
the  question  whether  or  not  an  assignment  for 
the  benefit  of  creditors  will  be  subject  to  an 
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annum,  that  Is,  retained  the  interest  as  prepay- 
ment thereof  at  the  full  legal  rate.  Mr.  Ellis, 
the  cashier  of  the  bank,  and  who  is  the  as- 
signee in  the  assignment,  gives  this  explanation 
of  the  circumstances  of  the  negotiation  of  the 
loan  by  Hiller,  and  the  execution  and  discount 
of  the  notes:  Some  time  in  January  or  Febru- 
ary Hiller  applied  lo  the  bank,  ''and  stated 
that  he  wanted  to  borrow  four  or  five  thous- 
and dollars,  and  wanted  ato  know  when  he 
could  get  it,  and  what  security  would  be 
needed.  I  told  him  that  he  could  get  it.  He 
said,  however,  that  he  would  not  want  it  until 
later  in  the  year,  and  I  told  him,  to  be  sure 
of  getting  it,  he  would  have  to  pay  interest  from 
that  time.  He  stated  the  time  he  would  want 
it.  which  was  about  the  1st  of  March,  I  think. 
We  agreed  upon  the  amount  of  security  he 
was  to  give.  I  do  not  remember  the  amount 
of  interest  he  was  to  pay.  I  do  remember 
having  told  him  that  we*could  not  hold  the 
money  for  him  all  that  time  and  not  charge 
him  interest  for  it,  and  he  agreed  to  pay  inter- 
est at  whatever  rate  was  required.  I  think 
this  was  in  January  or  February,  and  I  do  not 
think  he  had  any  list  of  securities  with  him. 
The  understanding  was  that  he  was  to  get  up 
his  collaterals,  and  also  give  Mrs.  Klotz  as  se- 
curity. There  was  no  security  furnished  at 
that  time,  but  the  collaterals  which  he  agreed 
to  give  were  such  as  are  usually  given  in  such 


cases.  I  would  have  been  at  liberty  after  that 
to  decline  the  loan,  unless  satisfactory  security 
had  been  furnished.  .  .  .  There  was  no  writ- 
ten contract  entered  into  between  the  bank 
and  Hiller  with  reference  to  the  interest  he  was 
to  pay,  when  he  first  approached  the  bank  to 
borrow  money.  I  don't  remember  that  the 
rate  of  interest  that  he  agreed  to  pay  from  that 
date  was  mentioned,  though  I  suppose,  of 
course,  it  was;  and  I  do  not  think  it  could 
have  been  less  than  10  per  cent.  ...  I  did  not 
lay  aside  any  specific  nfoney  at  that  time  in 
separate  packages  to  save  for  Hiller,  but  I 
promised  to  let  him  have  it  In  making  our 
arrangements  we  loan  so  much  money,  and  no 
more,  and  we  have  to  know  what  we  are  going 
to  do  with  it.  ...  I  made  the  discounts  on 
the  notes  with  a  view  of  charging  him  and 
covering  the  interest  from  the  time  I  promised 
to  let  him  have  the  money.  Mrs.  Klotz  was  in 
Texas,  and  we  had  to  send  the  notes  over  there 
for  her  signature."  These  facts,  stated  by  the 
officer  of  the  bank  by  whom  the  money  was 
negotiated  for  by  Hiller,  are  in  effect  agreed 
to  by  Hiller,  who  was  examined  as  a  witness 
in  the  cause,  and  they  fixed  beyond  doubt  the 
usurious  nature  of  the  debt.  As  a  matter  of 
fact,  interest  was  not  charged  on  the  amount 
Hi  Her  applied  to  borrow  from  the  date  of  ap- 
plication, of  which  date  no  memorial  was 
made,  and  which  neither  of  the  parties  can 


attack  for  fraud  on  account  of  a  preferred  debt 
on  which  too  great  an  amount  of  interest  is 
calculated  by  mere  mistake  and  without  dishon- 
est Intentions,  was  not  decided,  but  it  was  held 
that  where  such  debt  had  been  paid,  and  the  ex- 
cessive interest  refunded,  the  creditor  could  re- 
tain the  amount  actually  due  as  against  judg- 
ment creditors  of  the  assignor  who  brought  an 
action  against  him  for  the  money. 

But  such  Judgment  creditors  can  maintain  an 
action  against  the  preferred  creditor  in  such  a 
case  for  the  excessive  interest,  if  the  assignment 
has  been  set  aside  for  fraud,  notwithstanding 
a  Judgment  by  default  had  been  obtained  by  the 
preferred  creditor.  The  preference,  when  the 
assignment  was  made  with  intent  to  defraud 
other  creditors,  is  "no  more  than  a  gift"  of  the 
excessive  interest.  Peyser  y.  Myers,  56  Hun, 
175. 

In  Mississippi  usury  renders  the  entire  Inter- 
est uncollectible  when  opposed  by  the  debtor, 
but  it  is  held  that  the  assignor,  by  directing  the 
payment  of  the  sum  actually  due,  makes  a  valid 
preference  in  a  valid  deed  of  assignment.  If, 
then,  such  a  direction  can  be  gathered,  even 
from  obscure  terms  in  the  deed  of  assignment, 
the  amount  really  due  on  such  usurious  con- 
tract should  be  paid  preferentially  as  directed 
in  the  deed.  H.  Wetter  Mfg.  Co.  v.  Dinkins,  70 
Miss.  835. 

It  may  be  added  here,  although  the  case  of 
receiverships  is  not  here  considered,  that  a  simi- 
lar doctrine  has  been  laid  down  In  a  receiver- 
ship case,  to  the  effect  that  one-  creditor  can 
suggest  usury  in  the  claim  of  another  where  a 
fund  of  an  insolvent  debtor  Is  to  be  distributed 
and  compel  the  excessive  interest  to  be  written 
off.     Brooks  V.  Todd,  70  Ga.  692. 

V.  Preference  of  usuriouB  debt  sustained  gen- 
erally. 

An  attempt  to  avoid  the  deed  of  assignment 
on  the  ground  that  the  usury  In  the  debt  pre- 
ferred rendered  the  assignment  void  for  usury 
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was  unsuccessful  in  Murray  v.  Judson,  9  N.  T. 
73,  59  Am.  Dec.  516. 

In  that  case,  the  assignor,  by  his  deed  of  as- 
signment, had  preferred  a  Judgment  which  an- 
other creditor  in  a  proceeding  in  the  nature  of 
a  creditor's  bill  alleged  was  usnrioua,  and 
prayed  that  so  much  thereof  as  would  satisfy 
the  same  might  be  applied  to  the  plaintiff's  debt. 
It  was  proved  on  the  trial  that  there  was  usury 
to  the  extent  of  $50.  The  trial  court  dis- 
missed the  complaint  on  the  ground  that  the 
plaintiff  could  not  avoid  the  Judgment  con- 
fessed to  the  defendant  because  of  usury.  This 
Judgment  was  affirmed  at  a  general  term  of  the 
supreme  court,  and  is  aifirmed  by  the  court  of 
appeals.  The  reasoning  of  the  court  was  that 
the  defense  of  usury  was  personal  to  the  de- 
fendant, and  having  been  waived  by  him  and  the 
debt  recognized  by  his  deed  of  assignment,  it 
could  not  be  attacked  by  another  creditor. 
Justice  Gardiner  called  attention  to  the  fact 
that  the  assignment  was  not  a  contract  with 
the  holder  of  a  Judgment,  nor  a  mere  security 
for  that  debt,  but  was  the  setting  apart  of  the 
property  for  the  payment  of  a  specified  demand 
— the  creation  of  a  trust  with  directions  to  the 
trustee  how  to  execute  It ;  and  that  the  trust, 
when  created,  was  irrevocable.  He  said  :  **We 
are  not  asked  to  determine  whether  a  provision 
for  a  usurious  debt  may  not,  in  certain  cases, 
be  evidence,  more  or  less  cogent,  of  a  fraudulent 
Intent  on  the  part  of  the  debtor,  but  whether  the 
law  will  permit  a  trust  for  that  person,  to  any 
extent  under  any  circumstances."  Justice  Wlll- 
ard  called  attention  to  the  fact  that  the  plain- 
tiff In  the  proceeding  in  the  natnre  of  a  credit- 
or's bill  was  a  Junior  Judgment  creditor  of  the 
preferred  Judgment  creditor,  and  did  not  stand 
in  legal  privity  with  him,  so  as  to  enable  him 
to  avoid  such  prior  usurious  Judgment. 

Upon  the  theory  that  although  the  usurer 
may  not  enforce  an  usurious  contract,  yet  the 
debtor  on  such  contract  may  make  voluntary 
payment  of  the  amount  due  thereon  and  there- 
by  perform  It,  and  that  he  may  also  create  a 
trust   for   the   performance   of   such   contract. 
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fix.  except  approximately.    The  b 
then  lend  Hitler  any  amount,  and 


bank  did  not 
no  contract 
'Which  obligated  it  'so  to  do  was  entered  into. 
The  bank  was  not  bound  to  lend,  nor  Hiller  to 
borrow,  any  specific  sum.  for  in  truth  no  speci- 
fied sum  was  applied  for;  Hiller  stating  only 
that  he  would  need  four  or  five  thousand  dol- 
lars. When  and  as  the  money  was  borrowed  no 
calculation  of  interest  on  the  money  from  the 
date  of  the  application  to  the  dates  of  the  re- 
spective notes  was  made,  nor  any  amount  re- 
served or  included  in  the  notes  therefor. 
What  was  done  was  to  reserve  from  the  money 
loaned  the  full  legal  interest  for  the  lime  inter- 
vening between  the  date  and  maturity  of  each 
note,  and  this  was  usury.  Commercial  Bank 
V.  ^olan,  7  How.  (Miss.)  508;  Uyde  v.  Finley, 
26  Miss.  468;  Polkinghorne  v.  Uendrieks,  61 
!Mis8.  366.  Our  statutes  against  usury  would 
go  for  nothing  if  so  simple  a  device  as  charg- 
iDg  interest  on  a  promise  to  lend  money,  and 
carrying  such  interest  in  addition  to  full  legal 
interest  into  the  note  when  the  money  is  loaned, 
could  be  successfully  resorted  to.  Because  of 
the  usury  thus  reserved  in  the  notes  to  the 
bank,  all  interest  thereon  was  forfeited,  and 
might,  if  paid,  be  recovered  back  by  suit  at 
law.     Code,  §  2348. 

What  effect  does  the  fact  that  this  usurious 
interest  was  secured  to  be  paid  and  preferred 
by  the  assignor  have  upon  the  deed  of  assign- 


ment? Is  the  assignment  thereby  annulled,  or 
is  the  consequence  only  that  the  assignee  shall 
withhold  the  payment  of  the  forfeited  interest? 
In  H.  Wetter  Mfg.  Co.  v.  IHnkins,  70  Miss. 
835  and  839,  the  assignor  preferred  a  debt  as  to 
which  usurious  interest  had  been  reserved, 
and  attempted  to  fix  the  amount  to  be  paid  as 
that  of  the  principal  and  lefi^al  Interest,  and 
this  we  held  he  might  lawfully  do.  But  by 
error  in  calculation  $10  in  excess  of  legal  in- 
terest was  stated  as  the  sum  due.  The  assignor 
had,  however,  bv  the  terms  of  the  assignment, 
provided  that  of  the  debts  stated  to  be  due  in 
the  instrument  the  assignee  should  onlv  pay 
the  amounts  really  found  to  be  due,  and  this 
was  held  to  preserve  the  assignment.  There 
is  great  conflict  of  authority  as  to  what  effect 
the  fact  that  a  simulated,  usurious,  or  exces- 
sive debt  is  provided  for  or  preferred  will  have 
upon  the  assignment  In  some  of  the  states, 
by  statute  or  decision,  the  assignee  is  treated 
as  a  purchaser  for  value;  in  others  the  courts 
separate  the  valid  from  the  invalid  debts,  and 
uphold  the  assignment  as  to  the  valid  debts  it 
secures;  in  others  this  will  be  done  if  the  in- 
valid debt  does  not  rest  upon  an  unlawful,  as 
distinguished  from  an  insufficient,  considera- 
tion. We  need  not  go  into  an  examination  of 
these  decisions.  They  are  noted  and  discussed 
in  Marks  v.  Bradley,  69  Miss.  1.  Throughout 
all  our  decisions  there  runs  the  controlling 


which  trust  will  be  valid  and  may  be  carried 
Into  eflTect  notwithstanding  the  defense  existing 
against  the  original  contract.  It  was  held  in 
Chaplu  V.  Thompson,  89  N.  Y.  271,  that  where 
a  deed  of  assignment  for  the  benefit  of  creditors 
made  provision  for  the  payment  of  an  usurious 
bond  and  mortgage,  the  trust  thereby  created 
was  valid  for  the  reason  that  "the  result  of  es- 
tablishing a  trust  was  to  convert  the  creditor 
into  a  cestui  que  trust,  and  give  him  rights 
against  a  trust  fund,  which,  as  a  simple  con- 
tract creditor,  he  did  not  possess,  and  which 
did  not  belong  to  that  relation — rights  not  to  be 
enforced  against  the  debtor,  but  the  trust  prop- 
erty, and  adhering  to  that  property  until  the 
debt  Is  satisfied,  or  the  property  applied  upon 
It  according  to  the  terms  of  the  trusts ;  and  so 
long  as  any  debt  named  by  the  creditor  of  the 
trust  remains  unpaid,  no  part  of  the  proceeds 
of  that  property  can  be  applied,  except  to  its 
payment,  without  a  plain  violation  of  the  trust 
declared  by  the  assignment."  It  was  therefore 
held  that  a  judgment  denying  relief  against  the 
mortgagor  should  not  affect  the  claim  of  the 
holder  of  the  bond  and  mortgage  under  the  as- 
signment. 

Re  Thompson,  30  Hun,  198,  follows  the  case 
of  Chapin  v.  Thompson,  89  N.  Y.  271,  and  holds 
that  the  debtor,  by  scheduling  an  usurious  bond 
and  mortgage  In  compliance  with  the  law,  with- 
in the  time  allowed  after  making  an  assignment 
for  creditors,  thereby  Indicates  his  recognition 
of  the  validity  of  such  mortgage,  and  causes  It 
to  be  enforceable  against  the  property  In  the 
hands  of  the  assignee. 

The  court  of  common  pleas  of  the  city  and 
county  of  New  York,  in  1882.  upon  the  author- 
ity of  Chapin  v.  Thompson,  89  N.  Y.  270,  held 
It  to  be  a  settled  principle  that  a  preferred  debt 
must  be  paid  by  the  assignee,  even  though  It 
be  usurious.     Re  Brown,  10  Daly,  115. 

In  Denn  v.  Dodds,  1  Johns.  Cas.  158,  an  as- 
signment In  trust  to  pay  debts,  some  of  which 
were  usurious,  was  Involved,  and  It  was  held 
to  be  "an  absolute  conveyance  upon  trusts," 
and  the  court  said:  "An  act  of  this  nature 
41  L.  K  A. 


cannot  be  rescinded  on  the  ground  of  usury." 

The  fact  that  the  deed  of  assignment  Is  Irrevo- 
cable win  not,  however,  remove  the  taint  of 
usury  from  the  debt  preferred,  and  It  may  be 
susceptible  to  an  attack  by  a  proper  party. 

VI.  Who  may,  and  who  may  not,  urge  the  usuri- 
ous character  of  the  debt  preferred. 

As  to  who  may  Interpose  the  defense  of  usury 
generally,  see  notes  to  Cheney  v.  Dunlap  (Neb.) 
5  L.  R.  A.  465,  and  Banks  v.  Flint  (Ark.)  10  L. 
R.  A.  459  ;  also  note  to  Pratt  v.  Adams,  7  Paige, 
615,  4  L.  ed.  noo. 

Attention  Is  called  to  the  distinction  regard- 
ing the  powers  and  duties  of  the  assignee  to 
urge  the  usurious  character  of  the  debt  In  the 
case  of  a  general  provision  In  an  assignment 
providing  for  the  payment  of  debts,  and  In  case 
of  an  assignment  particularly  directing  the  pay- 
ment of  a  preferred  debt.  In  the  former  class 
of  cases  debts  founded  upon  an  usurious  consid- 
eration are  not  to  be  paid,  while  In  the  latter 
class  of  cases  the  debt  must  be  paid.  This  prin- 
ciple Is  sustained  by  Pratt  v.  Adams,  7  Paige, 
615,  642,  and  Green  v.  Morse,  4  Barb.  832,  342. 

In  the  case  of  Pratt  v.  Adams,  7  Paige,  616, 
and  hereinbefore  cited,  supra,  IV.,  It  Is  further 
held  that  If  the  deed  of  assignment  was  In  It- 
self void  because  of  providing  for  the  payment 
of  the  usurious  debt  (and  the  court  did  not  de- 
cide whether  it  was  or  was  not),  yet  the  other 
creditors  who  claim  under  such  deed  were 
estopped  from  questioning  its  validity,  for,  by 
claiming  under  It,  they  ratified  it ;  and  that  If 
it  were  void  they  could  not  themselves  enforce 
the  payment  of  their  own  claims  for  which  It 
provided.  Chancellor  Walworth  In  rendering 
the  decision  said  (p.  641)  :  "In  the  case  of  a 
voluntary  assignment,  where  the  assignor 
creates  his  own  trusts,  a  creditor  who  comes  in 
to  claim  a  share  of  the  fund  under  It  must  be 
content  to  take  such  share  of  It  as  the  assignor 
Intended  to  give  him ;  and  cannot  claim  that  , 
which  was  Intended  to  be  given  to  the  assignees 
in  trust  for  others.     A  creditor  of  the  assignor^ 
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rule  that  in  assigDineDts  by  insoWeDts,  and 
especially  in  preferential  assignmenlfi,  the 
utmost  good  faith  to  creditors  must  be  ob- 
served, that  the  iusolvent,  claiming  to  act 
under  the  law,  which,  notwithstandlDg 
his  insolvency,  recognizes  his  dominion  over 
his  property  as  owner,  muf<t  keep  him- 
self within  the  law,  which  not  only  recog- 
nizes, but  controls,  his  conduct;  that,  while  the 
law  will  not  obstruct  the  exercise  of  the  legal 
right  to  prefer  one  creditor  over  others  of  equal 
merit,  it  will  try  his  action  by  strict  rules,  con- 
fine him  to  travel  along  a  narrow  path,  and 
lend  him  no  assisting  hand  if  he  departs  there- 
from. The  assignment  as  written  is  the  law 
for  the  administration  of  the  insolvent's  estate. 
Neither  the  assignee  nor  the  courts  may  add 
to  nor  subtract  therefrom,  and  as  written  it 
must  be  susceptible  of  complete  execution 
without  depriving  creditors  of  their  legal 
rights,  or  it  mav  not  stand  against  their  attack. 
RidiardaouY.  Stapleton,  60  Siss.  97;  Marks  v. 
Bradley,  69  Miss.  1;  Selleck  v.  Pollock,  69  Miss. 
870.  Applying  the  principle  of  these  cases,  it 
follows  that  the  preference  given  by  the  as- 
signor to  the  usurious  debt  due  to  the  bank  an- 
nuls the  deed.  The  assignee  is  by  the  deed 
directed  and  required  to  pay  to  the  bank  the 
debt  and  the  usurious  interest,  and  this  he 
must  do.  He  pays  it,  if  at  all,  not  as  debtor, 
nor  by  virtue  of  the  obligation  springing  from 
the  contract  between  the  assignor  and  the 
bank,  but  by  reason  simply  of  the  terms  of  the 
deed  under  which  he  holds.  The  deed  is  the 
law  under  which  he  acts,  and  '*ita  lex  seripta 
est'*  In  the  payment  thus  directed  to  be  made 
the  estate  of  the  assignor  is  to  that  extent  di- 
minished, and  prevented  from  being  devoted 
to  the  demands  of  other  creditors.     But  more 


than  this  results,  for  the  payment,  when  made, 
creates  eo  initanti  a  right  of  action  in  the  as- 
signor to  recover  from  the  bank,  not  only  the 
usury,  but  the  whole  interest  reserved.  The 
assignee  may  not  sue,  for  it  is  not  his  mooey 
that  has  been  paid.  Nor  is  the  right  thus  aris- 
ing a  chose  in  action  which  pass^  by  the  as- 
signment, for  it  did  not  exist  when  the  assign- 
ment was  made.  The  assignee,  in  paying  the 
usurious  debt,  would  be  paying  as  the  repre- 
sentative of  the  assignor  ((7//<ip»ii  v.  Thompmm^ 
89  N.  Y.  270);  and  the  payment  so  made, 
though  a  voluntary  one,  would  create  a  right 
of  action  in  the  assignor  to  recover  the  whole 
interest  paid.  Code  1892,  §  2348.  The  legal 
effect  of  what  the  assignee  was  directed  to  do 
was  a  purchase  by  the  assignee  of  a  right  of 
action  for  the  assignor  at  the  expense  of  the 
fund  which  he  professed  to  devote  to  the  pay- 
ment of  his  creditors.  That  this  cannot  law- 
fully be  done  we  think  is  clear.  In  some  of 
the  states  the  statutes  against  usury  simply  de- 
clare a  forfeiture  of  the  usury,  or  of  all  the  in- 
terest; but  no  provision  is  made,  as  with  us, 
that  the  usurious  interest,  if  paid,  may  be  re- 
covered back.  In  some  slates  it  has  sometimes 
been  held  that  by  providing  for  the  payment 
of  the  debt  in  an  assignment  the  forfeiture  is 
waived.  These  authorities  are  not  applicable 
under  our  statute,  under  which  active  pay- 
ment is  not  a  waiver. 

At  the  time  of  the  execution  of  the  assign- 
ment the  Merchants'  &  Planters'  Bank  and 
Mrs.  Klotz,  two  of  the  preferred  creditors,  in- 
dorsed thereon  a  release  to  Hiller  of  their  de- 
mands against  him  personally  in  consideration 
of  the  provision  made  in  the  deed  for  the 
payment  of  their  debts.  It  is  now  urged  that, 
whatever  may  have  been  the  fraudulent  pur 


whether  provided  for  by  the  assignment  or  not, 
who  wishes  to  repudiate  the  trusts  of  the  assign- 
ment on  the  ground  that  they  are  illegal  and  a 
fraud  upon  the  honest  creditors  of  the  assignor, 
must  apply  to  set  aside  the  assignment  as 
fraudulent  and  void  against  him  as  a  creditor, 
Instead  of  coming  in  under  the  assignment  it- 
self as  a  proferred  creditor  or  otherwise." 

It  is  said  in  Green  v.  Morse,  4  Barb.  332, 
that  an  assignee  cannot  refuse  to  pay  an  usuri- 
ous debt,  which  is  specifically  directed  to  be 
paid.  He  Is  the  mere  agent  of  the  assignor 
when  he  Is  not  himself  a  creditor  thereof.  It  is 
further  said  that  a  creditor  at  large  cannot  ob- 
ject to  the  payment  of  such  usurious  debt  be- 
cause he  la  not  a  privy  to  the  usurious  contract 
when  he  has  no  lien  on  the  property  by  Judg- 
ment or  execution,  or  upon  the  choses  in  ac- 
tion by  a  creditor's  bill.  In  this  case  the  court 
proceeded  upon  the  well-settled  principle  that 
the  defense  of  usury  cannot  be  set  up  by  anyone 
except  a  party  to  the  usurious  contract  or  one 
who  represents  him  as  a  privy  in  blood  or  es- 
tate ;  and  that  inasmuch  as  In  this  case  the  as- 
signee sought  to  avoid  payment  of  the  usurious 
debt  (which  was  by  the  deed  of  assignment  di- 
rected to  be  paid)  simply  because  he  had  been 
Informed  It  was  usurious,  and  not  l)ecause  he 
had  any  adverse  interest  therein  for  which  he 
was  seeking  to  have  the  assignment  set  aside, 
he  was  not  In  a  position  to  urge  such  defense, 
since  he  had  accepted  the  trust  created  by  the 
deed  of  assignment,  and  upon  a  good  considera- 
tion agreed  to  perform  it,  thereby  becoming 
estopped  ;  and  that  Inasmuch  as  the  assignor, 
who  owed  the  debt,  did  not  set  up  the  defense, 
no  one  had  a  right  to  do  it  without  authority. 
41  L.  a  A. 


The  court  further  held  that  the  assignee  could 
not,  as  the  representative  of  other  creditors 
for  whom  the  assignment  provided,  urge  the  de- 
fense of  usury,  for  the  reason  that  the  as- 
signee's authority  to  act  for  such  creditors  Is 
fully  to  execute  the  plain  conditions  of  the  as- 
signment, and  to  pay  over  to  them  upon  their 
debts  what  the  assignor  has  directed  in  the  deed 
of  assignment  to  be  paid ;  that  in  undertaking 
to  act  for  other  creditors  the  assignee  not  only 
acts  without  authority,  but  in  violation  of  the 
directions  of  the  assignor,  and  that  in  seeking 
In  behalf  of  other  creditors  to  avoid  the  pay- 
ment of  the  alleged  usurious  debt  and  apply  it 
on  the  shares  provided  for  them,  he  establishes 
the  fact  that  they  have  elected  to  enforce  the 
assignment  instead  of  assailing  It  by  hostile 
proceedings,  and  that  they  are  therefore 
estopped  from  questioning  Its  provisions  in 
favor  of  others  while  they  claim  the  l>enefit8  of 
it  for  themselves.  The  court  suggests  that  It 
might  have  been  different  if  the  creditor  had  ob- 
tained a  Judgment  and  execution  against  the  as- 
signor and  seized  the  assigned  property,  or  filed 
a  creditor's  bill  to  set  aside  the  assignment  as 
fraudulent  against  bona  flde  creditors  for  the 
reason  that  it  provided  for  the  payment  of  osu- 
rious  and  void  debts :  that  In  such  a  case  the 
creditor  would  not  be  estopped  from  assailing 
the  assignment  as  he  Is  when  he  claims  under 
the  assignment :  that  without  having  acquired  a 
lien  on  the  property  by  Judgment  and  execution, 
or  upon  the  chose  in  action  by  a  creditor's  bill, 
the  creditors  at  large  are  not  privies  in  any 
sense  which  will  entitle  them  to  question  any 
disposition  the  assignor  may  choose  to  make  of 
his  property  in  the  payment  of  an  usurious  debt. 
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pose  of  Hiller  in  executiof^  the  deed,  the  as- 
*  signee  is  a  purchaser  for  value,  at  least  to  the 
extent  of  holding  the  assigned  property  to  an 
amount  sufficient  to  pay  these  claims.  This 
position  is  taken  on  the  authority  of  Ander9on 
V.  Ijuhs,  59  Miss.  111.  We  think  the  prin- 
ciple announced  in  that  case— »'.  e.  that  when  a 
cieditor,  in  consideration  of  the  assignment, 
releases  the  assignor  from  personal  liability  on 
the  debt  for  the  payment  of  which  the  assign- 
ment is  made,  the  assignee  is  a  purchaser  for 
value,  and  not  bound  by  the  undisclosed  fraud 
of  the  assignor — cannot  apply  on  the  facts  dis- 
closed b^  this  record.  Unquestionably  the 
bank  which,  in  lending  the  money,  reserving 
the  usury,  accepting  the  assignment,  and  re- 
leasing Uiller,  acted  by  and  through  its  cash- 
ier, Ellis,  who.  as  the  assignee  in  the  deed,  is 
chargeable  with  full  notice  of  the  unlawful  act 
of  the  assignor.  Mrs.EJotz  is  in  no  better  atti- 
tude. The  assignee,  Mr.  Ellis,  had  knowl- 
edge of  the  unlawful  act,  and.  though  Mrs. 
Elotz  had  paid  value  for  the  deed,  he  would 
not  have  been  a  bona  fide  purchaser,  for  to 
make  one  a  bona  fide  purchaser  he  must  take, 
not  only  for  value,  but  without  notice.  The 
purpose  of  Hiller,  the  assignor,  and  the  pur- 
pose of  Ellis,  the  assignee,  to  devote  the  es- 
tate of  Hiller  to  the  payment  of  the  usurious 
debt  to  the  bank  were  identical.  It  does  not 
matter  that,  as  to  Ellis,  the  assignee,  and  prob- 
ably that  as  to  Hiller,  the  assignor,  this  pur- 
pose involved  no  moral  turpitude.  In  law 
many  things  are  dealt  with  as  fraudulent  be- 
cause of  their  results  as  against  creditors,  as 
to  which  moral  delinquency  may  not  be  predi- 
cated. If  the  purpose  of  the  assignor  and  the 
assignee  be  to  do  a  thing  not  recognized  b^  the 
law  as  valid,  the  instrument  by  which  it  is  at- 


tempted to  effectuate  this  design  cannot  be  up- 
held. But  we  do  not  think  it  can  be  said  that 
Mrs.  Elotz  gave  up  anything  for  the  convey- 
ance. The  assignor  was  her  son-in-law,  and 
hopelessly  insolvent  Nothing  could  be  hoped 
for  in  the  present  case  except  to  get  what  might 
be  realizea  from  the  assigned  estate,  and  the 
future  promised  nothing  except  by  resorting  to 
the  earnings  the  assignor  might  thereafter  ac- 
cumulate. The  evidence  makes  it  entirely  cer- 
tain that  Mrs.  Elotz  .did  not  in  fact  surrender 
anything  which  she  thought  was  of  value,  nor 
give  up  anything  for  the  deed.  Under  the 
advice  of  the  attorneys  for  Hiller,  that  by  sur- 
rending  her  claim  against  him  she  would  prob- 
ably import  to  the  assignee  the  character  of  a 
purchaser  for  value,  under  the  decision  in  An- 
derson  v.  Laehs,  she  signed  the  release,  not  in 
consideration,  but  in  aid,  of  the  conveyance. 
In  no  just  sense  can  it  be  said,  on  the  evidence 
in  the  cause,  that  she  purchased  the  convey- 
as  ce.  The  facts  that  it  had  been  determined 
on,  and  that  she  was  to  be  preferred  without 
reference  to  a  release  by  her  to  Hiller,  and  that 
the  release  was  not  at  all  influential  in  bringing 
about  the  assignment  or  the  preference  givei^ 
to  her  claim,  and  that  she  signed  the  release  for 
her  own  benefit,  and  not  for  his,  are  as  dis- 
linctlv  and  fully  shown  as  it  is  possible  to  es- 
tablisli  any  fact  of  evidence. 

The  cross-petitioners  Marshall  Field  &  Co. 
should  have  had  the  relief  they  prayed. 
Whether  Hiller  in  fact  made  all  the  statements 
to  the  representative  of  the  reporting  agency 
of  R.  G.  Dun  &  Co.  contained  in  the  report 
made  by  the  representative,  Moorman,  as  testi- 
fied to  by  Moorman,  or  made  only  a  part  of 
them,  as  testified  to  by  Hiller,  is  immaterial  in 
view  of  the  fact,  which  we  think  is  abundantly 


(See  also  the  opinion  of  Justice  Wlllard  In  case 
of  Murray  v.  Judson,  9  N.  Y.  73,  59  Am.  Dec. 
516,  as  cited  supra,  V.) 

Wbere  an  assignee  had  paid  usurious  (com- 
pound) interest  to  a  creditor  preferred  In  a 
deed  of  assignment  for  the  benefit  of  creditors, 
it  was  held,  in  Peyser  t.  Myers,  56  Ilun,  175, 
that  where  the  assignment  had  t)een  held  void 
an  action  by  Judgment  creditors  would  lie 
a£:alnst  such  preferred  creditor  to  enforce  the 
appropriation  of  the  money  thus  received  to 
the  satisfaction  of  their  demands.  This  was 
upon  the  principle  that  the  payment  of  such  in- 
terest was  a  fraud  upon  the  unpreferred  credit- 
ors. 

In  case  of  an  assignment  to  certain  creditors 
to  pay  debts  due  to  them  and  other  debts  also, 
the  conrt  said,  respecting  the  effect  of  usury, 
that  the  assignees  were  not  bound  to  set  up 
the  usury,  but  added  :  "No  doubt  they  are  not 
t>ound  by  their  obligation  as  trustees  to  pay 
notes  which  have  no  legal  validity.  This,  how- 
ever, Is  not  supported  by  the  later  New  York 
cases  above  considered." 

It  is  an  ohiter  statement  in  Morse  v.  Crofoot, 
4  N.  Y.  114,  where  sureties  on  a  note  of  a  dis- 
charged bankrupt  were  seeking  relief  against  it 
for  usury,  and  had  received  an  assignment  of 
property  to  pay  that  debt  and  others,  that  If  the 
debt  should  be  proved  to  be  usurious  it  would 
be  their  duty  to  refuse  payment  thereof  out  of 
the  property  in  their  hands,  but  this  was  de- 
clared obiter  and  the  rule  was  rejected  by  Cha- 
pin  V.  Thompson,  89  N.  Y.  271,  nor  was  It  even* 
considered  In  Murray  v.  Judson,  9  N.  Y.  73.  59 
Am.  Dec.  516,  though  that  case  was  called  to 
the  attention  of  the  court. 
41  L.  R  A. 


Strong  v.  Strickland,  32  Barb.  284,  is  a  case 
in  which  the  usurious  character  of  a  mortgage 
debt  preferred  In  an  assignment  was  set  up  by 
the  mortgagor  himself  against  the  mortgage  in 
an  action  to  cancel  it.  It  holds  that  the  de- 
fense of  usury,  being  personal,  can  be  set  up 
by  the  debtor  alone,  and  not  by  his  assignee  for 
creditors,  but  that  notwithstanding  the  debtor 
may  have,  in  his  deed  of  assignment,  directed 
the  payment  of  the  usurious  debt,  he  may  him- 
self bring  an  action  to  cancel  and  set  aside  such 
debt  on  the  ground  of  usury. 

Where  it  is  lawful  for  a  debtor  to  pay  more 
than  6  per  cent  interest,  his  transactions  involv- 
ing greater  interest  will  not  be  subject  to  ob- 
jection by  his  creditors  on  an  accounting  by  his 
assignee  for  creditors.  Selser's  Estate,  141  Pa. 
529. 

In  Kentucky  an  assignee  for  creditors 
should  not  pay  usury.  When  It  appears  on  the 
record  the  chancellor  will  not  order  It  paid, 
even  If  4:he  objection  comes  from  one  who  is  not 
a  creditor.     Hill  v.  Cornwall,  95  Ky.  512. 

There  Is  nothing  in  the  report  of  this  case  to 
show  that  the  usurious  debt  was  expressly 
mentioned  or  the  usury  waived  by  the  assign- 
ment. 

However,  In  Mississippi,  where  payment  by 
the  debtor  is  not  a  waiver  of  the  defense  of  usury, 
it  is  held  in  Hiller  v.  Ellis,  that  the  deed  of 
assignment,  to  be  valid,  must  be  susceptible  of 
complete  execution  without  depriving  creditors 
of  their  legal  rights,  and  as  a  deed  of  assign- 
ment containing  an  usurious  debt  cannot  be  so 
enforced,  it  Is  open  to  attack  by  injured  credit- 
ors on  the  ground  of  fraud,  and  will  be  declared 
void.  R.  8. 
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proved,  that  when  called  on  by  the  manager  of 
the  credit  department  of  Marshall  Field  &  Co. 
for  a  statement  of  his  financial  condition  Mr. 
Hi  Her  referred  them  to  Uie  report  then 
standing  on  the  books  of  Dun  &  Co.  as  a  true 
one  of  his  then  condition.  Mr.  McConnell,  the 
manager  of  the  credits  of  Field  &  Co.,  testifies 
•distinctly  that  Hiller,  when  applied  to  for  a  state- 
ment of  his  financial  condition,  stated  that  he 
was  not  prepared  to  make  a  statement,  but  that 
the  reports  standing  on  the  books  of  the  com- 
mercial agencies  correctly*represented  his  con- 
dition. Hiller  in  some  manner  implies  that 
this  he  did  not  do,  but  that  his  memory  is  not 
cleax  appears  from  his  statement  that  he  does 
not  remember  to  have  seen  or  talked  with  Mc- 
Connell at  all.  It  is  true,  he  says,  that  he 
made  no  statement  of  his  condition,  and  so 
says  McConnell,  but  he  does  not  deny  that  he 
referred -McConnell  to  the  mercantile  agencies 
as  supplying  the  information  desired.  It  can- 
not be  denied  that  the  report  on  the  books  of 
Dun  &  Co.  exhibited  his  condition  to  have 
been  infinitely  better  than  in  truth  it  was,  and, 
accepting  as  true  the  testimony  of  McConnell, 


I  which  Hiller  had  an  opportunity  and  failed  to 
controvert,  we  are  of  opinion  that  the  pur- . 

I  chase  so  procured  was  a  fraudulent  one,  and 
that  the  sellers  have  the  right  to  rescind  the 
sale  and  retake  the  goods. 

The  decree  on  the  cross-petition  of  Kyle  & 
Co.  must  be  afiSrmed.  They  state  that  they 
sold  to  Hiller  on  the  faith  of  a  report  made  by 
Bradstreet  &  Co.  that  on  August  1, 1893,  Hiller 
had  made  a  certain  statement  to  them,  and  on 
the  faith  of  a  report  by  Dun  &  Co.  that  on 
August  9,  1893,  be  had  made  certain  state- 
ments to  them  of  his  financial  condition,  which 
reports  showed  to  Kyle  &  Co.  the  statements 
purporting  to  have  been  made  by  Hiller.  But 
there  is  nothing  in  the  record  tending  to  abow 
that  Hiller  at  these  times  made  any  statements 
to  these  agencies.  The  only  occasion  on  which 
the  evidence  tends  to  prove  a  statement  made 
by  him  to  any  agency,  was  in  February,  1893, 
to  Dun  &  Co.,  and  it  is  not  pretended  that  on 
this  statement  any  goods  were  purchased  from 
these  cross-petitioners. 

The  decree  is  retersed,  except  on  the  appeal  of 
Kyle  d  Co.     As  to  them  it  is  affirmed. 


ARKANSAS  SUPREME  COURT. 


Grace  A.  MERRILL,  as  Next  Friend  of  Ches- 
ter Fulton  et  al,,  Appt. , 

V. 

W.  W.  HARRIS  et  al. 
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A  sale  of  a  homestead  under  order  of  a 
probate  court  for  the  benefit  of  minor 
children  wbo  enjoy  It  as  a  desoeoded  or  traos- 
mitted  homestead  from  the  deceased  homesteader 
is  not  in  violation  of  CoDSt.  art.  9,  S  6,  giying  them 
an  interest  in  the  rents  and  profits  of  the  home- 
stead duriDR  minority,  aod  providing  that  on  the 
widow's  death  all  the  homestead  shall  ^be  vested 
in  them. 

(Battle,  J.,  dUmnt«.) 

(June  4, 1898.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  in 
favor  of  defendants  in  a  proceeding  brought  to 
recover  possession  of  certain  real  estate  as  the 
property  of  the  minor  plaintiffs  which  had 
been  sold  under  order  of  the  probate  court. 
Afflrm£d. 

The  facts  are  stated  in  the  opinion.  • 
Messrs.  Hill  Sk  Anten,  for  appellant: 
The  only  case  in  which  the  probate  court 
seems  to  have  any  jurisdiction  over  the  home- 
stead is  under  ^§  3698-3701  of  Sanderls  &  H.'s 
Dig.,  where  the  value  of  the  homestead  exceeds 
the  limit.  It  can't  be  ordered  sold  to  pay  debU, 
nor  partitioned. 

Nichols  V.  Shearon,  49  Ark.  75;  Kirksey  v. 
Cole,  47  Ark.  504:  Kessinger  v.  Wilson,  58  Ark. 
400;  Sansom  v.  Earrell,  51  Ajrk.  429;  Bond  v. 
Montgomery,  56  Ark.  563. 


Note.— As  to  the  nature  of  homestead  estates, 
see  also  Stern  v.  Lee  (N.  C.)  26  L.  R.  A.  814. 
41  L.  R.  A. 


Creditors  cannot  reach  the  homestead  of 
minor  children,  and  they  cannot  waive  or 
abandon  it. 

Booth  V.  Goodwin,  29  Ark.  638;  Kirksey  ▼, 
Cole,  47  Ark.  510;  Altheimer  v.  Dams,  37  Ark. 
316. 

Neither  the  Constitution  nor  the  statute  law 
gives  the  probate  court  any  jurisdiction  over 
the  homestead;  for  it  is  no^part  of  the  estates 
or  property  embraced  in  the  grant  of  jurisdic- 
tion made  by  the  Constitution  or  any  law  in 
force  then  or  since. 

See  Const,  art.  7,  §  84;  Kessinger  ▼.  WOson, 
53  Ark.  400;  Burgett  v.  Apperson,  52  Ark.  219. 

If  a  valid  sale  could  be  made  of  the  home- 
stead interest,  it  would,  ipso  facto,  terminate 
the  right,  and  amount  to  a  waiver  and  aban- 
donment of  the  same;  and  thus  per  se  extin- 
guish the  very  right  or  estate  sought  to  be  con- 
veyed. 

McCloy  V.  Amett,  47  Ark.  452. 

When  the  children  become  orphans,  the 
effect  of  granting  them  direct  homestead  pro- 
tection tends  rather  to  the  preservation  of  the 
family  than  otherwise.  The  purpose,  and 
generally  the  effect,  of  conferring  this  benefit 
upon  them,  is  to  preserve  the  family,  keep  its 
members  together,  and  thus  promote  the  wel- 
fare of  society  and  the  state.  Before  the  death 
of  the  father,  this  purpose  was  better  served 
by  giving  the  children  no  independent  rights: 
now  ii  is  advanced  by  the  bestowal  of  such 
ri^ts  upon  them. 

w  a  pies,  Homestead  &  Exemption,  p.  643. 

Messrs.  Ratcliffe  A  Fletcher,  for  appel- 
lees: 

The  homestead  descends  to  minors  as  any 
other  property,  except  it  is  exempt  from  sale 
for  the  debts  of  the  ancestor,  and  it  becomes 
the  duty  of  the  guardian  immediately  upon  his 
appointment  to  take  charge  of  the  homestead 
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•and  manage  and  care  for  it  for  the  benefit  of 
the  minors,  the  same  as  any  other  property  be- 
londng  to  them. 

Booth  V.  Goodwin,  29  Ark.  686;  Kirksey  v. 
Cole,  47  Ark.  510. 

The  homestead  then  comes  within  the  juris- 
diction of  the  probate  court  the  same  as  any 
other  property  of  the  minors. 

There  is  nothing  which  limits  the  jurisdic- 
tion of  the  probate  court  over  the  homestead 
in  the  possession  of  the  guardian  any  more 
than  over  any  other  property  of  the  minor, 
and  if  the  probate  court  is  satisfied  that  a  sale 
of  the  homestead  would  be  for  the  benefit  of 
the  minors,  there  is  no  reason  why  it  should 
not  order  the  guardian  to  sell  it  the  same  as 
any  other  properly. 

Hindman  v.  a  Connor,  54  Ark.  627, 18  L.  R. 
A.  490. 

The  statute  (§^  8606  and  8618,  Sandels  & 
H.'s  Dig.),  to  say  nothing  of  the  Constitution, 
art.  7,  ^  84.  and  §  1141  Sandels  &  H.'s  Dig., 
expressly  gives  the  probate  court  jurisdiction 
to  sell  the  real  estate  of  minors,  *'or  any  part 
thereof."  The  court  having  the  power  to  sell, 
all  presumptions  are  in  favor  of  the  rightful 
«xerci8e  of  the  jurisdiction. 

Apel  V.  Kelsey,  52  Ark.  341;  Ihrden  v.  State, 
11  Ark.  519,  54  Am.  Dec.  217;  West  v.  Waddill, 
53  Ark.  575;  Reinhardt  v.  Oartrell,  83  Ark. 
727;  Mock  v.  Pleasants,  34  Ark.  63. 

If  the  minors  had  no  title,  or  a  defective  one, 
that  was  the  misfortune  of  the  purchaser  at 
the  guardian's  sale.  But  as  the  minors  claim 
the  same  title  under  which  appellees  hold  in 
this  case,  they  would  not  be  heard  to  dispute 
that  title  or  to  set  up  claims  of  creditors  if  there 
were  any. 

Stafford  v.  Watson,  41  Ark.  17;  Griesler  v. 
McKennon,  44  Ark.  517. 

Bunn,  Ch.  J.,  delivered  the  opinion  of  the 
-court: 

The  only  question  presented  by  this  record 
is:  Has  a  probate  court  (in  which  a  guardian- 
ship of  minors  is  pending)  the  power  to  order 
the  sale  of  the  homestead  left  them  by  the 
mother  (the  surviving  parent)  for  the  benefit  of 
said  minors?  Lucy  M.  Fulton  died  seised  and 
possessed  of  lots  1  and  2  in  block  17  in  the  city 
of  Little  Rock,  and  occupied  the  same  and  the 
improvements  thereon  as  her  homestead  until 
the  day  of  her  death,  her  husband  having  died 
previously.  So  far  as  this  record  shows,  she 
left  no  other  property  and  no  debts,  and  no 
children  except  her  minor  sons  Chester  and 
Freddie,  named  in  the  caption,  who  were  nine- 
teen and  seventeen  years,  respectively,  at  the 
institution  of  this  suit.  After  the  mother's 
•death,  and  before  the  institution  of  this  suit, 
the  duly  appointed  and  acting  guardian  of 
these  mmors,  presumably  on  proper  showing, 
was  ordered  and  directed  by  the  probate  court 
to  sell  in  the  usual  manner  the  said  homestead 
property  as  that  of  the  estate  of  said  minors, 
and  for  their  benefit;  and  the  sale  was  accord- 
ingly made,  and  one  W.  H.  Halliburton  be- 
came the  purchaser,  and  he  subsequently  sold 
to  appellee  Harris,  who  took  immediate  pos- 
session under  his  deed,  and  was  in  possession 
at  the  institution  of  this  suit,  which  is  a  suit  in 
ejectment  to  eject  him  from  the  premises.  The 
foregoing  facts  appear  in  the  complaint,  to 
41  L.  R.  A. 


which  the  defendants  interposed  a  general  de- 
murrer, raising  the  question  stated  at  the  out- 
set, which  demurrer  was  sustained,  and  the 
plaintiff  appealed  to  this  court. 

This  is  a  new  question  in  this  court,  so  far 
as  we  have  been  able  to  ascertain,  and  withal 
a  question  which,  from  the  very  nature  of 
things,  has  not  been  very  often  presented  in 
any  of  the  courts,  and  for  that  reason  prece- 
dents are  not  numerous.  All  the  cases,  with- 
out exception  we  believe,  which  have  been 
called  to  our  attention  by  the  appellant's  coun- 
sel, are  cases  of  sales  or  attempted  sales  under 
the  orders  of  probate  court,  at  the  instance  of 
administrators,  to  pay  debts  of  the  deceased 
owners  of  the  homestead  property;  and  none 
of  them  are  cases  where  the  object  of  the  sales 
was  to  appropriate  the  proceeds  to  the  support 
and  education  of  the  minor  or  minors  or  for 
his  or  their  benefit  in  an^'  way.  That  the 
homestead,  during  the  holding  of  the  widow 
or  the  minority  of  any  of  the  children,  cannot 
be  sold  to  pay  the  debts  of  the  father's  estate, 
goes  without  further  controversy  in  this  state; 
and  the  same  is  to  be  said  of  the  sale  of  the 
homestead  left  by  the  mother,  as  in  this  case, 
for  her  debts  during  the  minority  of  her  chil- 
dren or  any  of  them.  But  the  question  is: 
Can  the  probate  court,  in  auy  case,  lawfully 
order  the  sale  of  such  homestead  for  the  bene- 
fit of  the  minor  children,  who  enjov  it  as  a  de- 
scended or  transmitted  homestead  from  the  de- 
ceased homesteader?  In  Morton  v.  MeCanless, 
68  Miss.  810,  the  supreme  court  of  Mississippi 
said:  "The  whole  object  of  the  exemption  law 
of  1865  was  to  preserve  the  property  from 
creditors,  and  not  to  affect  the  power  of  the 
courts  to  deal  with  the  property  as  that  of  the 
children  and  heirs  of  the  exemptionist."  Such 
is  the  view  we  take  of  it.  The  Mississippi  law 
on  the  subject,  while  different  from  ours  in 
some  particulars,  yet  is  so  far  like  ours  as  to 
render  the  same  principles  applicable  in  all  es- 
sential particulars.  There  are  several  other 
cases  from  the  same  court,  which  either  di- 
rectly or  incidentally  sustain  the  same  doctrine. 
The  supreme  court  of  Georgia  expresses  some 
doubt  as  to  the  power  in  the  probate  (chancery) 
court  to  sell;  but,  if  it  exists,  it  exists  only  as 
in  cases  of  sale  of  other  property  of  the  minor. 
Sloan  V.  Nance,  45  Ga.  810.  See  also,  as  to 
sales  of  interests  of  remainderman,  Jenkins  v. 
Fahey,  73  N.  Y.  855;  Cooper  v.  Hepburn,  15 
Gratt.  551;  Bell  v.  Clark,  2  Met.  (Ky.)  578; 
TJiaw  V.  mtdii^,  186  U.  S.  519,  34  L.  ed.  531. 
In  discussing  this  identical  question,  with  the 
foregoing  decisions,  as  well  as  others  on  the 
subject,  in  mind,  Woerner,  in  his  work  on  the 
American  Law  of  Guardianship  (§  75),  after 
a  general  reference  to  the  subject  of  a  minor's 
rights  in  the  homestead,  and  the  sale  thereof, 
has  this  to  say:  ''Under  this  aspect  of  the  ques- 
tion, and  remembering  that  a  homestead  right 
descending  from  a  deceased  parent  may  be  the 
only  property  owned  by  a  minor,  it  would  ap- 
pear that  the  court  having  iurisdiction  over 
the  estate  of  such  minor  should  be  possessed  of 
the  power  to  order  the  sale  of  such  homestead 
right,  if  it  be  necessary  for  his  education,  main- 
tenance, or  well-being."  Following  the  argu- 
ment of  the  author,  suppose,  as  in  the  case  at 
bar,  there  were  no  debts,  no  other  property, 
and  that  there  was  but  one  child,  and  he  or 
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she,  as  the  case  may  be,  the  only  child,  and 
heir;  and,  upon  that,  suppose  that  the  rents 
and  profits  of  the  homestead  place  were  noth- 
ing, or  not  enough  to  support  and  educate  the 
child,  and  that  there  was  no  one  willing  or 
bound  to  occupy  the  premises  with  the  minor, 
and  thus  assist  in  his  support  and  education; 
in  other  words,  suppose  the  homestead  right 
was  unavailable  or  utterly  inadequate  for  the 
purpose.  Can  it  be  the  law  that  the  probate 
court,  or  the  court  of  general,  original,  and 
exclusive  jurisdiction  of  minors  and  their  es- 
tate, cannot  sell  the  property,  and  thereby  give 
it  the  only  real  value  it  has  so  far  as  the  minor 
is  concerned?  We  cannot  think  such  is  the 
law.  The  Constitution  does  not  in  terms  seek 
to  do  more  than  protect  from  the  grasp  of 
creditors.  There  is  neither  expressly  nor  by 
implication  a  restriction  upon  the  powers  of 
the  probate  court  in  respect  to  this  class  of  the 
property  of  minors.  The  case  we  have  sup- 
posed presents  the  question  fairly,  and  in  such 
a  case  we  cannot  see  how  but  one  answer  can 
be  given.  If  one  case  could  exist  wherein  the 
probate  court  would  possess  the  power,  that  is 
all  that  is  necessary  to  solve  the  questiou.  To 
carry  the  discussion  further  than  that  would 
simply  be  to  discuss  questions  pertaining  to 
the  proper  or  improper  exercise  of  the  court's 
discretion  in  the  instances  as  they  may  arise 
accordingly  as  the  facts  may  determine. 

In  the  present  case  there  is  no  controversy  as 
to  an  abuse  of  the  discretion  of  the  court,  and 
we  therefore  affirm  the  judgment  of  the  court 
bekno. 

Battle,  J.,  dissenting: 

The  order  of  the  probate  court  in  question, 
which  directed  the  sale  of  the  homestead  of 
minors,  is  a  nullity. 

What  is  a  homestead?  In  Williams  v.  Dor- 
ris,  81  Ark.  466,  C  hief  Justice  English,  in  de- 
fining it,  said  it  "is  the  place  of  a  home  or 
house — that  part  of  a  man's  landed  property 
which  is  about  and  contiguous  to  his  dwelling 
house.  A  homestead  necessarily  includes  the 
idea  of  a  house  for  residence,  or  mansion 
house.  The  dwelling  may  be  a  splendid  man- 
sion, a  cabin,  or  tent.  If  there  be  either,  it  is 
under  the  protection  of  the  law,  but  there  must 
be  a  home  residence  before  it  and  the  land  on 
which  it  is  situated  can  be  claimed  as  a  home- 
stead."   Tillar  v.  Baes,  57  Ark.  179. 

The  homestead  law  creates  no  new  estate, 
but  protects  the  occupant  in  the  use  and  occu- 
pancy of  the  land  set  apart  as  a  homestead 
during  the  time  of  such  occupancy.  Chambers 
V.  ihllie,  29  Ark.  412;  Booth  v.  Goodmn,  29 
Ark.  687.  Hence  "an  estate  held  in  common 
with  others  is  sufficient  to  support  a  homestead 
exemption,  without  exclusive  possession  by  the 
tenant  who  claims  the  privilege."  Bobson  v. 
Hough,  66  Ark.  621;  Thompson  v.  King,  54 
Ark.  9;  Sentell  v.  Armor,  35  Ark.  49;  Sims  v. 
Thompson,  39  Ark.  301;  Ward  v.  Mayfield,  41 
Ark.  94;  8tuU  v.  Graham,  60  Ark.  461 .  A 
leasehold  estate  is  sufficient  for  that  purpose 
(Bobson  V.  Hough,  56  Ark.  621),  or  an  equitable 
title  {BockafellovD  v.  Peay,  40  Ark.  69).  In  the 
case  last  cited  the  court  said:  "Indeed,  it  is 
probable  that  the  homestead  exemption  with- 
draws from  the  demands  of  creditors  whatever 
interest  the  claimant  has  in  the  property  dedi- 
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cated  to  that  use."  All  these  cases  prove  that 
the  homestead  interest  is  a  mere  right  to  use  and 
occupy  land  as  a  home  or  residence. 

Upon  the  fact  that  the  right  to  a  homestead 
is  a  personal  right  to  occupy  the  place  of  resi- 
dence as  a  home,  this  court  held  in  Oaribaldi 
V.  Jones,  4d  Ark.  230,  that  the  sale  of  the 
homestead  by  the  widow  was  an  abandonment 
of  it  In  that  case  the  court  said:  "One  of  the 
objects  of  the  Constitution  is  to  secure  to  the 
widow  and  orphans  the  family  roof  tree  as  a 
fixed  home,  during  the  widowhood  or  life  of 
the  widow  and  minority  of  the  children.  It 
would  be  clearly  against  the  polic]^  and  spirit 
of  the  Constitution,  in  thus  providing  a  home 
for  her,  to  permit  her  to  alienate  it,  and  to 
allow  others  to  enjov  the  benefits  of  the  home- 
stead of  a  deceased  nusband  and  father,  which 
were  only  intended  for  the  widow  and  orphan. 
If  she  could  do  so,  the  exemption  which  passes, 
under  the  Constitution,  to  the  widow  and  minor 
children  upon  the  death  of  the  husband  and 
father,  would  not  be  a  reservation  of  a  home- 
stead, but  a  reservation  of  land  of  a  certain 
quantity  or  value,  irrespective  of  its  uses." 

In  nearly  every  case,  if  not  all,  an  abandon- 
ment of  a  homestead  with  no  intent  to  return 
to  it  as  a  residence  produces  a  forfeiture.  Or- 
dinarily, a  lease  for  life  is  conclusive  evidence 
of  an  abandonment  and  forfeiture.  Gates  v. 
Steele,  48  Ark.  589. 

In  Booth  V.  Goodwin,  29  Ark.  638,  a  question 
arose  as  to  how  minors  could  occupy  a  home- 
stead so  as  to  maintain  their  right  to  it.  The 
court  said:  "The  intention  of  the  legislature 
evidently  was  to  extend  to  the  child  or  children 
the  same  protection  df  the  property  from  sale 
by  the  creditor  which  had  been  extended  to 
their  parents;  and  as  it  is  our  duty,  as  far  as 
possible,  to  carry  this  intent  into  effect,  we 
must  necessarily  give  to  the  term  'occupied' 
such  a  liberal  construction  as  will  uphold,  not 
defeat,  the  humane  intent  of  the  legislature; 
and  must  hold  that  an  infant  is  incapable, 
either  by  act  or  declaration,  of  abandoning  or 
waiving  his  homestead  right;  not  to  do  so 
would  be  to  defeat  the  provisions  of  the  statute 
as  to  them.  Actual  occupancy  of  the  infant 
upon  the  homestead  place  is  not  necessary;  is 
not  required  of  an  infant.  It  is  the  duty  of  his 
guardian  to  take  possession  of  the  homestead 
place,  and  to  rent  or  lease  it  for  the  benefit  of 
his  ward,  as  a  means  for  his  support  and  edu- 
cation; and  this  must  have  been  the  posses- 
sion and  occupancy  contemplated  by  the  leg- 
islature, because  it  is  the  only  one  consistent 
with  the  condition  of  the  minor  child  or  chil- 
dren." 

The  minor  children  do  not  create  the  home- 
stead. It  descends  to  them.  During  minority 
they  are  incapable  of  waiving  or  abandoning  it 
by  act  or  declaration.  As  it  is  a  mere  occu- 
pancy, how  can  they  utilize  or  enjoy  it?  The 
question  is  answered  by  Booth  v.  Goodwin,  29 
Ark.  633 :  By  their  guardian  taking  possession, 
and  renting  or  leasing  it  for  their  benefit,  as  a 
means  for  their  support  and  education.  In 
this  way  it  is  held  and  occupied  by  them. 
The  occupancy  of  their  guardian  or  tmant  is 
their  occupancy.  In  case  of  a  sale  it  would  not 
be  so  held,  but  would  be  abandoned  or  for- 
feited. 

The  Constitution  intends  and  directs  that 


189a 


Merbill  v.  Habris. 


717 


the  homestead  of  the  father  should  be  pre- 
served for  the  benefit  of  the  minor  children, 
in  a  particular  manner,  during  their  minor- 
ity, and  that  is  by  occupancy  or  renting.  It 
does  not  authorize  any  other  disposition  to 
be  made  of  it.  It  provides  "that  if  the  owner 
leaves  children,  one  or  more,  said  child  or 
children  shall  share  with  said  widow  and  be 
entitled  to  half  the  rents  and  profits  till  each 
of  them  arrives  at  twenty-one  years  of  age- 
each  child's  rights  to  cease  at  twenty-one  years 
of  age — and  the  shares  to  go  to  the  younger 
children,  and  then  all  go  to  the  widow,  and 
provided  that  said  widow  or  children  may  re- 
side on  the  homestead  or  not;  and  in  case  of 
the  death  of  the  widow  all  of  said  homestead 
shall  be  vested  in  the  minor  children  of  the 
testator  or  intestate."  Const,  art.  9,  §  6.  Un- 
der this  section  they  are  entitled  to  reside  upon 
it,  and  to  one  half  of  the  rents  and  profits  if 
there  be  a  widow, — that  is  to  say,  to  rent  it,— 
till  each  of  them  arrives  at  twenty-one  years  of 
age. 

In  Kessinger  v.  WiUon,  63  Ark.  400,  the 
court  said:  "The  land  was  set  apart  by  the 
law  to  appellants  [minors]  when  their  father 
died,  as  a  home  and  means  of  maintenance 
during  their  minority.  Until  the  younger  of 
them  reached  the  age  of  twenty  one  years,  it 
could  not  have  been  lawfully  sold  to  pay  the 
debts  of  their  father's  estate,  or  partitioned  be- 
tween them.  .  .  .  It  was  not  subject  to  sale, 
but  might  have  been  rented  to  raise  means  for 
their  support.  Until  the  younger  reached  his 
majority,  it  remained  set  apart  as  'a  place,  a 
sanctuary,  to  which  he  or  she  might  return  to 
:flnd  the  shelter,  comfort,  and  security  of  a 
home'  during  his  or  her  minority." 

In  Sanaom  v.  Harrell,  51  Ark.  429,  the  or- 
der in  question  was  made  by  the  probate  court 
for  the  purpose  of  vesting  a  homestead  in  a 
widow,  under  a  statute  which  provides: 
"When  anyone  shall  die,  leaving  a  widow  or 
children,  and  it  shall  be  made  to  appear  to  the 
probate  court  that  the  estate  of  the  deceased  does 
not  exceed  three  hundred  dollars,  the  court 
shall  make  an  order  that  the  estate  vest  abso- 
lutely in  the  widow  or  children,  as  the  case  may 
be."  Mansf.  Dig.  §  3.  The  husband  of  the 
widow  left  minor  children  surviving  him  at  the 
time  of  his  death.  This  court  held  the  order 
void,  and  said:  "The  Constitution  sets  it  apart 
as  a  home  and  sanctuary  for  the  widow  and 
children,  and,  for  the  purpose  of  preventing. any 
other  person  invading  it  under  aclaim  of  nght, 
or  interfering  with  them  in  the  undisturbed 
enjoyment  of  shelter,  comfort,  and  security  of 
it  as  a  home,  guards  and  protects  it  against 
sales  and  transfers.  The  same  reason  which 
makes  it  unlawful  to  sell  the  land  constitutine 
it  for  the  payment  of  the  debts  of  the  deceased 
owner,  subject  to  the  homestead  rights  of  the 
children  during  their  minority,  makes  it  un- 
lawful to  vest  it  in  the  widow,  subject  to  the 
same  rights  of  the  children  during  their  minor- 
ity. One  endangers  the  quiet,  security,  and 
comfort  of  a  home  provided  in  the  homestead 
as  much  as  the  other,  and  both  equally  violate 
the  spirit  and  manifest  intent  of  the  Consti- 
tution." 

The  homestead  right  of  minor  children,  and 
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the  estate  in  the  lands,  which  constitute  the 
homestead,  inherited  by  them  in  addition 
thereto,  it  was  held  in  Kessinger  v.  WiUon,  53 
Ark.  400,  are  like  two  separate  and  distinct  es- 
tates, vested  in  different  persons,  and  follow- 
ing in  immediate  succession.  Their  right  to 
the  enjoyment  and  possession  of  the  same  can- 
not exist  at  one  and  the  same  time,  and  neither 
merges  in  the  other.  The  probate  court  cannot 
authorize  the  sale  of  the  homestead  right:  for 
that  is  a  personal  right,  and  a  sale  of  it  is  an 
abandonment  which  forfeits  it.  JNeither  can 
it  order  the  sale  of  the  estate  inherited  in  addi- 
tion to  it,  subject  to  the  same,  for  the  same 
reason  it  cannot  be  sold  for  the  payment  of  the 
debts  of  the  deceased  owner,  and  that  is: 
"One  endangers  the  quiet,  security,  and  com- 
fort of  a  home  provided  in  the  homestead  as 
much  as  the  otber,  and  both  equally  violate  the 
spirit  and  manifest  intent  of  the  Constitution." 

The  object  of  the  Constitution  as  to  home- 
steads is  not  the  protection  of  the  impecunious, 
and  no  others.  It  protects  the  family  homes 
of  all  classes.  It  conserves  only  the  home- 
steads owned  and  possessed  by  a  resident  of 
this  state  'Vho  is  married  or  the  head  of  a 
family."  Upon  the  death  of  the  owner,  it 
gives  it  to  the  widow  for  her  life,  and  the 
minor  children  during  their  minority.  From 
this  it  appears  that  the  policy  of  the  Constitu- 
tion "is  to  foster  families  as  the  factors  of  so- 
ciety, and  thus  protect  the  iceneral  welfare." 
"To  save  them  from  disintegration,"  as  said  in 
Waples  on  Homestead  &  Exemption,  chap.  1, 
§  2,  "and  secure  their  permanency,"  the  Con- 
stitution "seeks  to  protect  their  homes  from 
forced  sales  so  far  as  it  can  be  done  without  in- 
justice to  others."  It  "protects  homes  as  the 
pillars  of  the  state  edifice,"  aud  thereby  fosters 
the  sentiments  of  patriotism  and  independence 
and  the  spirit  of  free  citizenship.  "There  is," 
said  Tar  ben,  J.,  "unquestionably  no  greater  in- 
centive to  virtue,  industry,  and  love  of  country 
than  a  permanent  home,  around  which  fathers 
the  affections  of  a  familv,  and  to  which  the 
members  fondly  turn,  however  widely  they 
may  become  dispersed."  In  fostering  these 
sentiments  and  affections,  for  the  purpose  of 
accomplishing  its  object,  the  policy  of  the  Con- 
stitution in  preserving  the  homestead  of  the 
father  for  his  minor  children  during  their 
minority  is  further  advanced  by  giving  to  the 
children  an  opportunity,  when  all  of  them  have 
arrived  of  age  and  become  sui  juris,  to  acquire 
the  homestead  lands,  in  the  event  it  became 
necessary  to  sell  the  same,  and  thereby  hold 
them  in  the  family.  A  sale  of  such  lands  dur- 
ing the  minority  of  the  children  tends  to  de- 
feat the  beneficent  policy  of  the  Constitution, 
and  should  be  treated  by  all  courts  as  void. 

It  follows  that  the  probate  court  cannot  sell 
the  fee  in  the  land  without  defeating  the  spirit 
and  intent  of  the  Constitution.  It  seems  to  me 
that  no  argument  or  authority  is  necessary  to 
prove  that  the  Constitution,  from  which  it  de- 
rives its  jurisdiction,  did  not  vest  the  probate 
court  with  the  authority  to  defeat  its  policy  or 
violate  any  of  its  provisions. 

Rehearing  denied  January  27, 1898. 
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STATE  of  LouisiaDa 
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AmoB  CALDWELL  et  al. 
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^Aceaaed  were  indiefed  by  »  ffnuid  Jury 
oompoaed  of  twelve*  under  the  provisiODS 
of  article  117  of  new  ConstUutlon,  and  oonvicted 
by  a  petit  jury  of  twelve,  of  whom  less  than  the 
whole  number  concurred,  under  the  proylsiona  of 
article  116.  The  crime  was  burglary  committed 
before  adoption  of  Constitution  of  1896.  The  de 
fenae  was  madethaC  these  provisions  of  the  Ck>n 
Btitution  were  ex  post  facto  as  applied  to  past 
offenses,  and  that  accused  could  be  indicted  only 
by  a  arrand  jury  composed  of  sixteen^ and  con- 
victed only  by  a  concurrence  of  all  twelve  of  the 
petit  jury.  HeUd^  the  provisions  referred  toop> 
erate  changes  in  the  method  of  procedure  only^ 

:  relate  to  the  remedy,  and  are  in  no  sense  ex  pod 
facto  in  character,  and  that  articles  116  and  117 
of  the  Constitution  are  self-operative. 

(June  2S,  1806.) 

APPEAL  by  defendants  from  a  iadgment  o^ 
the  District  Court  for  Red  River  Parish 
coDvicting  them  of  burglary  and  larceny. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs. '  W.  A.  Wilkinson  and  J.  M« 
Pincns  for  appellants. 

Mewn,  Milton  J.  Cnnninfi^ham,  Attorney 
General,  and  C.  C.  Eg^an,  for  appellee: 

The  number  of  the  grand  jury  is  a  matter 
of  criminal  procedure  and  might  have  been 
changed  at  auy  time  by  the  legislature  until 
it  was  fixed  in  the  Constitution  of  1898,  at 
twelve.  And  the  change  made  by  the  consti- 
tutional convention  went  immediately  into 
effect,  and  thereafter  a  grand  jury  of  twelve 
is  a  legal  grand  jury,  even  to  pass  upon  crimes 
and  offenses  committed  before  said  change 
was  adopted. 

See  Rev.  Stat.  §  976. 

Article  116  of  the  Constitution  of  1898  is 
self-operative  and  went  into  effect  immediately 
upon  the  adoption  of  the  Constitution. 

6  Am.  &Eng.  Enc.  Law,  p.  912. 

The  provision  in  article  116  for  the  finding 
of  a  verdict  by  less  than  twelve  jurors,  in  a 
case  not  capital,  took  effect  immediate! v  upon 
the  adoption  of  the  Constitution,  audit  ap- 
plies to  the  trial  of  crimes  and  offenses  com- 
mitted prior  to  the  adoption  of  said  Constitu- 
tion, as  well  as  to  those  committed  afterwards. 
It  is  merely  a  change  in  a  matter  of  criminal 
procedure,  and  not  an  ex  post  facto  law  or  a 
law  having  retroactive  effect. 

State  V.  Taylor,  184  Mo.  109;  Mathu  v. 
State,  81  Fla.  291;  State  y.  Bates,  14  Utah,298; 
Lynn  v.  StaU,  84  Md.  67;  State  v.  Gov,  18 
Mont.  51;  Am.  Dig.  1897,  p.  962,  §  58,  No.  9. 

*Headnote  by  Blanohabd,  J.: 


Blanclubrd.  J.,  delivered  the   opinion  of 
the  court: 

Defendants  appeal  from  a  conviction  anil 
sentence  on  a  charge  of  burglary  and  larceny. 
The  indictment  was  found  by  a  grand  jury 
composed  of  twelve  under  the  provisions- 
of  the  recently  adopted  Constitution  of  the 
state.  It  was  met  by  a  motion  to  quash  on  the 
ground  that,  at  the  date  of  the  alleged  com- 
mission of  the  crimes  charged,  the  Constitu- 
tion of  1898  had  not  been  adopted,  and  hence 
the  accused  were  entitled  to  have  a  grand  jury 
impaneled,  composed  of  sixteen  of  their 
countrymen,  to  pass  upon  the  charges,  and  re- 
turn a  true  bill.  It  was  further  alleged  a» 
ground  to  quash  that  article  117  of  tha  new 
Constitution,  authorizing  a  mnd  jury  of 
twelve  is  not  self -operative,  and  requires  fws- 
lative  action  to  carry  the  same  into  effect.  The 
motion  was  denied,  and  a  bill  reserved.  There 
was  no  error  in  this  ruling.  The  law  is  well 
settled  that  changes  in  the  tribunal  or  method 
of  procedure  relate  to  the  remedy,  are  always 
within  the  discretion  of  the  lawmaking  power, 
and  are  in  no  sense  ex  post  facto  so  long  as  they 
deprive  the  accused  of  no  substantial  right. 
Cooley,  Const.  Lim.  pp.  272,  278,  361,  362; 
7  Am.  &  Eng.  Enc.  Law,  p.  581.  That  arUcle 
117  of  the  Constitution  is  self -operative  is  shown 
by  its  terms,  which  declare  that  its  provisions 
shall  "go  into  effect  on  the  adoption  of  this 
Constitution." 

The  court  having  charged  the  jury  that  nine 
of  them  concurring  could  find  a  verdict,  de- 
fendants excepted  and  reserved  a  bilL  The 
grounds  of  exception  are  that  the  crime  is 
charged  to  have  been  committed  at  a  time 
antecedent  to  the  adoption  of  the  present  Con- 
stitution; that  the  provisions  of  the  Constitu- 
tion in  reference  to  trial  by  jury  are  not  self- 
operative;  that  they  require  legislative 
action;  and  that  the  enforcement  of  Uie  same 
in  the  instant  case  would  be  to  deprive  de 
fendants  of  a  substantial  right.  It  is  averred 
in  the  bill  that  one  of  the  jury,  upon  a  poll  fol- 
lowing the  announcement  of  the  verdict,  re- 
fused to  assent  to  the  same,  and  from  this  it  is 
insisted  that  no  legal  conviction  has  ensued. 
In  answer  to  this,  the  trial  judge  says:  "Arti- 
cle 116  of  the  Constitution  of  1898  requires 
only  nine  of  sjury  to  find  a  verdict  in  a  case 
not  capital.  This  is  not  ex  post  facto.  It  is  a 
mere  change  in  the  remedy,  or  mode  of  pro- 
cedure, which  does  not  deprive  the  defendants 
of  any  right.  Formerly  no  acquittal  as  well 
as  no  conviction  could  be  had  without  the  con- 
currence of  twelve  jurors.  The  change  facil- 
itates acquittals  as  much  as  convictions.  It 
merely  prevents  mistrials.  The  change  in  the 
number  of  jurors  who  could  convict  is  a  mere 
change  of  remedy.  This  part  of  the  Constitu- 
tion is  clearly  self -executory.  No  legislation 
is  necessary  or  could  add  to  or  take  from 
the  provisions  of  article  116  as  to  the  number 
of  jurors  necessary  to  find  a  verdict.    The  first 


NoTB.— As  to  number  of  ^rand  Jurors  neoeseary  I 
or  proper  to  act,  see  note  to  State  v.  Belvel  (Iowa) 
27L.R.A.84A.  .      I 
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sentence  of  the  article  authorizes  the  legisla- 
ture to  provide  for  the  selection  of  jurors,  but 
this  provision  has  no  relation  to  the  remainder 
of  the  article.  The  third  paragraph  of  the 
schedule  of  the  Constitution  of  1898  declares 
that  the  provisions  of  all  laws  inconsistent  with 
it  shall  cease  upon  its  adoption,  except  such  as 
require  legislation  to  enforce  them;  and  the 
eighth  paragraph  declares  that  the  new  Con- 
stitution is  in  full  force  and  effect  from  and 
after  May  12,  1898,  except  as  otherwise  pro- 
vided in  it.  Article  116  is  therefore  now  in 
force,  and  was  properly  applied  in  this  case.  ' 
This  is  the  first  time  the  question  has  been 
raised  under  the  recently  adopted  Constitution 
and  the  views  above,  so  tersely  and  clearly  ex- 
pressed by  our  learned  brother  of  the  district 
court,  who  washimself  A  distinguished  mem- 
ber of  the  convention  which  framed  the  new 
organic  law,  meet  our  full  approbation.  Mr. 
Cooley  in  his  work  on  Constitutional  Limita- 
tions (pp.  272  and  278),  states  the  law  to  be 
that,  so  far  as  modes  of  procedure  are  con- 
cerned, a  party  has  no  more  right,  in  a  crim- 
inal than  in  a  civil  action,  to  insist  that  his  case 
shall  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investij^ted  is  charged  to 
have  taken  place.  Remedies  must  always  be 
under  the  control  of  the  lei^islature,  and  it 
would  create  endless  confusion  in  legal  pro- 
ceedings if  every  case  was  to  be  conducted  only 
in  accordance  with  the  rules  of  practice,  and 
heard  only  by  the  court,  in  existence  when  its 
facts  arose.  The  legislature  may  abolish  courts 
and  create  new  ones;  and  it  may  prescribe  al- 
together different  modes  of  procedure  in  its 
discretion,  though  it  cannot  lawfully  dispense 
with  any  of  those  substantial  protections  with 
which  the  existing  law  surrounds  the  person 
accused  of  crime.  So,  too,  on  pages  861  and 
362,  he  declares  the  state  may  give  a  new  and 
additional  remedy  for  a  right  already  in  exist- 
ence, and  it  may  abolish  old  remej^ies,  and 
substitute  new.  If  a  statute  providing  a  rem- 
edy is  repealed  while  proceedings  are  pending, 
such  proceedings  will  be  determined  thereby, 
unless  the  legislature  shall  otherwise  provide. 
Any  rule  or  regulation  in  regard  to  the  rtaedy 
which  does  not  take  away  or  impair  the  right 
itaelf  cannot  be  regarded  as  beyond  the  proper 
province  of  legislation.  An  tx  post  facto  law  is 
one  which  is  enacted  after  the  offense  has  been 
committed,  and  which,  in  relation  to  it  or  its 
consequences,  alters  the  situation  of  the  ac- 
cused to  his  disadvantage.  7  Am.  &  Eng. 
Enc.  Law,  p.  525.  The  term  is  a  technical 
one,  and  relates  only  to  penal  and  criminal 
proceedings,  which  impose  punishments  or 
forfeitures,  and  not  to  civil  proceedings, which 
affect  private  rights  retroactively.  8  Am.  & 
Eng.  Enc.  Law,  p.  786.  It  has  been  held 
that  a  law  is  not  ex  pogi  facto  because  it  changes 
the  manner  of  summoning  and  making  up  the 
jury,  as  applied  to  past  offenses:  nor  because  it 
reduces  the  number  of  peremptory  challenges 
allowed  the  accused ;  nor  because  it  increases 
the  number  of  such  challenges  allowed  the 
prosecution;  nor  because  it  permits  amend- 
ments to  pending  indictments;  nor  because  it 
authorizes  the  jury  to  fix  the  punishment  at 
the  trial,  which,  under  the  law  in  force  at 
the  time  the  offense  was  committed,  was  fixed 
by  the  court;  nor  because  it  makes  the  court 
41L.R.A. 


the  judge  of  the  law,  whereas  at  the  time 
of  the  offense  the  jury  was.  7  Am.  &  Eng. 
Enc.  Law,  p.  581,  note.  In  all  these  cases  it 
was  held  that  the  change  affected  the  proced- 
ure only,  and  that  the  new  law  was  applicable 
to  the  trial  of  the  offense.  So,  too,  we  must 
hold  with  regard  to  the  case  at  bar.  The  ac- 
cused, having  committed  the  offense  before  the 
new  law  went  into  operation,  cannot  claim  the 
impairment  of  any  substantial  right  because  of 
indictment,  trial,  and  conviction  thereunder. 
The  new  law  does  but  relate  to  the  remedy  or 
procedure  which  it  is  the  province  of  the  law- 
making power  to  enact  for  the  ascertainment, 
prosecution,  and  conviction  of  crime.  State 
V.  Bates,  14  Uuh,  293;  Lynn  v.  State,  84  Md. 
67;  State  v.  Taylor,  134  Mo.  109;  State  Y.Qay^ 
18  Mont.  51;  Am.  Dig.  1897,  p.  962,  §  53.  g. 

Another  bill  of  exception  is  leveled  at  the 
ruling  of  the  court  a  qua  admitting  the  con- 
fession of  guilt  made  by  the  accused  to  one 
Sol.  Cannigan,  called  as  a  witness  for  the  state. 
The  objection  was  that  the  confession  was  not 
free  and  voluntary,  but  brought  about  by  in- 
ducements held  out;  also  that  the  signature  of 
one  of  the  accused  to  the  letter  wherein  the 
coufession  was  made  was  not  proved.  The 
trial  judge  states4he  confession  was  not  offered 
or  received  as  to  Hagan  Clark,  one  of  the  de- 
fendants; and  that  as  to  the  other  two,  Amos 
Caldwell  and  William  Clark,  the  evidence 
showed  the  note  was  written  by  Caldwell  in 
presence  of  Clark,  and  was  concurred  in  by 
the  latter,  who  signed  it;  and  that  this  note 
contained  the  same  recitals  the  two  had  pre- 
viously made  voluntarily  to  Cannigan  who 
was  intrusted  by  them  with  the  note  for  de- 
livery to  the  person  to  whom  it  was  intended. 
It  seems  that  Cannigan  was  the  friend  of  the 
accused,  and  went  to  the  jail  to  see  them, 
taking  some  tobacco  for  them.  While  there  he 
said  to  Caldwell  and  William  Clark:  •  *If  you 
will  tell  the  truth  about  Mr.  Carnes'  money, 
probably  he  will  help  you."  Whereupon  they 
told  him  to  tell  one  of  the  parties  (not  Cames) 
whose  money  had  been  stolen  to  come  to 
them,  and  they  would  tell  him  where  his  money 
was;  that  Hagan  (meaning  Hagan  Clark,  the 
other  accused)  had  it.  This  was  on  Sunday. 
On  Tuesday  following, Cannigan  saw  the  party' 
(Mr.  Terry)  to  whom  the  message  was  sent, 
and  delivered  It.  Whereupon  Terry  said  to 
Cannigan,  **Tell  them  to  tell  you."  Follow- 
ing this.  Cannigan  again  saw  the  parties,  and 
the  incriminating  note  was  written.  All  the 
parties  accused  and  Cannigan  were  colored. 
Cannigan  had  nothing  to  do  with  the  prosecu- 
tion; was  rather  interested  in  getting  the  ac- 
cused off  as  lightly  as  possible.  He  was  the 
brother-in-law  of  William  Clark.  He  was  not 
commissioned  by  the  prosecutors  to  see  the  ac- 
cused, and  procure  a  confession  from  them.  He 
merely  expressed  the  opinion  that  Mr.  Carnes 
would  probably  help  them  if  they  would  tell 
the  truth  about  the  money.  He  made  no 
promise,  and  was  authorized  to  make  none. 
He  was  not  in  the  service  of  either  Carnes  or 
Terry,  and  did  not  live  on  their  plantations, 
but  across  the  river,  some  miles  away.  We 
agree  with  the  judge  below  that,  ''coming 
from  such  a  source,  the  mere  suggestion  that 
the  prosecutor  probably  would  help  them  does 
not  amount  to  such  an  inducement  as  ought 
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reasonably  to  attach  such  doubt  to  the  confes- 
sion as  would  exclude  it."  Especially  so  when 
it  occurred  more  than  two  months  after  the 
crime,  when  the  accused  parties  were  in  no 
•confusion,  and  laboring  under  no  excitement 


nor  special  dread,  and  were  free  from  improper 
influences. 

We  find  no  sufficient  warrant  for  reversing 
the  verdict  and  sentence  appealed  from,  and, 
accordingly  the  same  stand  affirmed. 
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1.  The  representation  of  the  4*000 
MaryUMid  members  in  the  Supreme 
Ijod^e*  Order  of  the  Golden  Chain,  ex- 
tends, under  Laws  ISOi,  chap.  295  (Oode,  art.  28, 
1 1481),  to  eight  membera,aB  the  law  gives  the  right 
to  a9  many  represenCatives  as  will  equal  the 
number  of  times  the  membership  is  greater  than 
the  unit  of  representation,  which  is  the  number 
of  members  necessary  to  secure  one  representa- 
tive, and  the  constitution  of  the  organization 
gives  each  state  one  representative  for  the  first 
600  members,  altbough  It  also  proceeds  to  declare 
that  there  shall  be  two  representatives  for  1,600 
and  three  for  4,600. 

2«  A  eoort  of  equity  has  power  to  en- 
join the  members  of  the  supreme  lod§^ 
of  a  fraternal  beneficiary  association  from  ex- 
cluding any  properly  qualified  state  representa- 
tives from  the  right  to  vote. 

8.  An  i^junetion  against  the  perform- 
ance of  the  dnties  of  the  offices  of  a 
firatemal  beneficial  association*  to 
which  defendants  claim  to  have  been  elected 
sought  on  the  ground  that  the  election  was  in- 
valid because  persons  entitled  to  vote  were  de- 
nied the  right,  is  not  the  proper  remedy,— especi- 
ally when  it  does  not  appear  that  this  was  done 
in  bad  faith. 

(June  80, 1888.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  in  favor  of 
plaintiffs  in  a  suit  brought  to  obtain  a  judicial 
declaration  that  a  supreme  lodge  of  the  defend- 
ant order  held  at  Atlanta  in  1896  was  illegally 
formed,  and  to  enjoin  the  officers  elected  there- 
by from  performing  the  duties  of  their  office. 
Affirmed  in  part.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  P«  Poe  and  Ed^^r  Allen 
Foe,  for  appellant: 

Injunctions  to  restrain  the  corporation  from 
carrying  on  its  business  in  cases  where  it  has 
failed  to  comply  with  the  statute,  or  exceeded 
its  powers  or  is  conducting  its  business  fraudu- 
lently, can  be  granted  only  when  applied  for 
by  the  insurance  commissioner;  leaving  in  all 
other  respects  the  powers  of  a  court  of  equity 
unimpaired. 

Barton  v.  International  Fraternal  AUianee, 
85  Md.  14. 

The  whole  object  of  the  bill  in  this  case,  and 
the  only  object,  is  to  test  the  validity  of  the 


election  of  the  individual  appellants  to  their 
various  offices.  A  court  of  equity  is  without 
power  to  decide  such  a  question. 

Merrill  v.  Oarrett  County  School  Comrs.  70 
Md.  272;  Washington  County  A^ew  Bd.  ofJSehool 
Oomrs,  V.  Washington  County  Old  Bd.  of  School 
Comrs.  77  Md.  289;  1  Thomp.  Corp^  g  764; 
Johnston  v.  Jones,  23-N.  J.  Eq.  216;  Moses  v. 
Tompkins,  MA\&.  613:  Mozl^r.  Alston,  1  Phill 
Ch.  790;  Hughes  V.  Parker,  20  N.  H.  58;  IfeaU 
V.  Hill,  16  Cal.  145.  76  Am.  Dec.  508. 

A  court  of  equity  has  no  authority  to  issue 
an  injunction,  indefinitely  suspending  the  of- 
ficers of  a  corporation  from  exercising  their 
functions,  for  in  this  way  it  would  be  able  to 
accomplish  indirectly  what  it  could  not  do  di- 
rectly, €»2. ,  the  removal  of  the  officers. 

Washington  County  New  Bd.  of  School 
Comrs.  V.  Washington  County  Old  Bd.qf  School 
Comrs.  77  Md.  290;  1  Thomp.  Corp.  §  826; 
Oriffin  V.  St.  Louis  Vine  di  Fruit  Growers* 
Asso.  4  Mo.  App.  595. 

The  appellees  have  a  complete  and  adequate 
remedy  at  law.  They  should  have  proceeded 
by  mandamus.  It  is  no  answer  for  tbem  to 
say  that  this  is  not  a  controversy  between 
rival  claimants  to  office. 

Hawkins  v.  State,  81  Md.  806;  High,  Extr. 
Legal  Rem.  §  658;  Clark,  Corp.  p.  244. 

Act  of  1896,  chapter  381.  after  declaring  who 
shall  be  entitled  to  vote,  says:  '*And  in  com- 
puting the  number  of  representatives  to  which 
a  state  or  district  is  entitled  in  such  supreme 
body,  the  number  of  members  that  is  necessary 
to  secure  one  representative  shall  be  consid- 
ered the  unit  of  representation."  The  clause 
just  quoted  means  nothing,  and  is  void  there- 
fore ioT  uncertainty. 

The  clause  does  not  mention  a  unit  of  repre- 
sentation, or  state  how  that  unit  is  to  be  ascer- 
tained, or  indicate  where  it  is  to  be  found. 

MaxweU  v.  State,  Baldwin,  40  Md.  292; 
Jones  V.  Smart,  1  T.  R.  52;  Smith,  Const  & 
Stat.  Constr.  g  714;  Woodbury  v.  Berry,  18 
Ohio  St.  462. 

Messrs.  Isidor  Rayner  and  A.  C.  Trip- 
pe  for  appellees. 

Boyd*  J.,  delivered  the  opinion  of  the 
court: 

The  Supreme  Lodge,  Order  of  the  Golden 
Chain,  of  Baltimore  citv,  one  of  the  appellants, 
was  incorporated  in  this  state.  Constitutions 
and  by-laws  were  adopted  for  the  government 
of  the  supreme  and  subordinate  lodges  of  the 
order.  Under  the  constitution  the  Maryland 
members  of  the  association  were  only  entitled 
to  two  representatives  in  the  supreme  lodge, 
but  in  1896,  the  legislature   passed   an  act, 


Note.— For  Injunotioa  to  protect  membership  i     For  injunction  to  protect  personal  rights,  m 
in  association,  see  also  Mead  v.  Stirling  (Conn.)  SB  I  Tiote  to  Chappeil  v.  Stewart  (If  d.)  37  L.  R.  A.  TBS. 
L.  R.  A.  2S7;  Beno  Lodge  No.  90, 1.  O.  O.  F.  v.  | 
Grand  Lodge  L  O.  O.  F.  (Kan.)  86  L.  B.  A.  96.  I 
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knowD  as  chapter  381  of  the  Laws  of  that  year, 
which  the  appellees  claim  entitles  them  to  a 
representation  of  eight.  The  appellants  con- 
tend that  the  act  is  not  applicable  to  this  asso- 
ciation, and  is  void  for  uncertainty.  The 
supreme  lodge  meets  biennially,  and  in  May, 
1896,  met  in  Atlanta,  Georgia.  Eight  persons 
including  the  appellees,  claimed  to  be  the  reg- 
ularly elected  representatives  from  this  state, 
and  demanded  admission  to  the  sessions  of  the 
supreme  lodge  held  at  Atlanta,  but  were  re- 
fused on  the  ground  that  Maryland  was  only 
entitled  to  two  representatives,  which  number 
the  supreme  lodge  offered  to  admit,  but  that 
offer  was  not  accepted.  The  meetings,  at 
which  were  the  officers  of  the  supreme  lodge, 
several  past  supreme  commanders,  and  one 
representative  from  each  of  the  states  of  Vir- 
ginia, Pennsylvania,  Gkorgia,  and  South  Caro- 
lina, as  well  as  one  from  New  York,  who  was 
also  an  officer,  lasted  for  several  days,  and  on 
the  last  day  the  officers  were  elected  by  them; 
fifteen  out  of  twenty-three  persons  present 
being  elected  to  office.  Six  of  the  representa- 
tives from  Maryland,  shortly  after  their  return 
filed  this  bill,  and  afterwards  another  was 
made  a  party  complainant.  The  bill  alleges 
that  the  eight  representatives  were  denied  ad- 
mittance to  the  supreme  lodge,  in  defiance  of 
the  laws  of  this  state,  and  that  the  states  of 
Oeorgia  and  Virginia  were  likewise  denied  the 
representation  they  were  entitled  to.  and  that 
the  acts  of  the  supreme  lodge  were  illegal  and 
void.  The  court  below  decreed  that  the  pro- 
ceedings at  the  sessions  in  Atlanta,  in  refusing 
the  complainants'  admission,  and  denying 
them  the  right  to  vote  in  accordance  with  the 
act  of  1896,  were  contrary  to  law  and  void, 
and  restrained  and  enjoined  the  defendants, 
claiming  to  act  as  officers  under  that  election, 
from  exercising  any  powers  claimed  by  them 
l}y  virtue  of  said  election,  and  from  excluding 
any  state  representatives  properly  qualified  in 
accordance  with  the  act  of  1896  from  the  right 
to  vote  at  any  of  the  sessions  of  the  supreme 
lodge.  The  appellants  contend  that  a  court  of 
equity  is  without  jurisdiction  to  grant  the  re- 
lief given,  and  that  the  act  of  1896  is  void,  but 
if  valid,  does  not  apply  to  the  defendant  cor- 
poration. There  was  no  fraud  proved,  except 
in  so  far  as  it  may  be  inferred  from  the  con- 
duct of  the  members  of  the  supreme  lodge  in 
excluding  the  representatives,  and  electing 
themselves  to  the  offices.  Among  other  pray- 
ers in  the  bill  was  one  for  the  appointment  of 
a  receiver  pendente  lite,  but  that  was  aband- 
oned. 

When  the  question  of  jurisdiction!is  present- 
ed, we  would  ordinarily  dispose  of  that  before 
considering  the  other  points.  But  inasmuch  as 
this  decree  not  only  enjoins  the  individual  de- 
fendants from  discharging  the  duties  of  their 
several  offices,  to  which  they  claim  to  have 
been  elected  at  the  meeting  in  May,  1896,  but 
also  from  excluding  any  state  representatives 
properly  qualified  under  the  act  of  1896,  from 
the  right  to  vote  at  any  of  the  sessions  of  the 
supreme  lodge,  the  jurisdiction  of  the  6ourt 
must  be  considered  with  reference  to  the  two 
branches  of  the  injunction  thus  granted,  as  the 
one  is  not  necessarily  disposed  of  by  deciding 
the  other.  We  will  therefore  first  determine 
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whether  the  act  of  1896  is  open  to  the  objec- 
tions urged  by  the  appellants. 

It  is  conceded  that  the  appellant  corporation 
is  *'a  fraternal  beneficiary  association,"  and 
subject  to  the  provisions  of  chapter  295  of  the 
Laws  of  1894,  which  added  ^§  143  E  to  148  R, 
inclusive,  to  article  23  of  the  Code.  The  act 
now  before  us  added  a  section  to  be  known  as 
*'143  E  1,"  to  follow  143  E.  Although  itdoes 
not  very  clearly  express  all  that  it  is  evidently 
intended  for,  so  far  as  the  matters  before  us 
are  Involved  its  meaning  is  sufficiently  plain. 
Its  primary  object,  undoubtedly,  was  to  ff\ve 
subordinate  organizations  of  such  associations 
larger  representations  in  the  supreme  bodies. 
By  the  express  terms  of  §  148  £,  every  frater- 
nal beneficiary  association  is  required  to  have 
a  representative  form  of  government;  and  by 
the  act  of  1896  any  association  of  the  descrip- 
tion set  forth  in  §  148  E  was  authorized  to 
continue  business,  provided  it  complied  with 
that  act  (and  other  requirements  of  the  laws  of 
this  state)  in  the  supreme  body,  composed  of 
state,  council,  conclave,  lodge,  chapter,  or  dis- 
trict representatives,  who  are  elected  by  the 
members  of  the  association,  *'and  others  to  the 
number  of  one  fourth  or  more  of  the  entire 
membership  of  the  supreme  body  who  are  not 
so  elected  as  representatives."  From  article  4 
of  the  Constitution,  we  find  that  the  supreme 
lodge  of  this  association  is  composed  of  state 
representatives  and  other  persons,  consisting 
of  its  officers,  the  chairman  of  the  advisory 
board,  past  supreme  commanders,  and  the 
originators  and  members  of  the  supreme  lodge 
at  the  date  of  institution  who  continue  in 
good  standing  in  the  order.  Those  who  are 
not  state  representatives  comprise  more  than 
one  fourth  of  the  entire  membership  of  the 
supreme  lodge,  and  hence  it  would  seem  that 
this  association  is  within  the  very  letter  of  the 
law.  It  is  urged  at  length  in  the  answer  that 
it  was  excluded  from  the  effects  of  it,  by  reason 
of  certain  proceedings  in  the  legislature  when 
the  bill  was  pending;  but  as  the  law,  as  passed, 
uses  terms  sufficiently  comprehensive  to  in- 
clude the  supreme  lodge  of  the  defendant, 
without  in  any  way  exempting  it,  we  are  not 
called  upon  to  examine  the  terms  of  the  bill  as 
originally  introduced,  or  the  proceedings 
thereunder,  but  must  construe  the  one  that  be- 
came a  law.  It  is  also  contended  that  this  act 
does  not  change  the  constitution  of  the  defend- 
ant association.  It  provides  that  ''no  member 
is  qualified  to  vote  unless  he  is  a  state,  council, 
conclave,  lodge,  chapter,  or  district  representa- 
tive, elected  by  the  members  or  their  duly 
accredited  delegates,  and  in  computing  the 
number  of  representatives  to  which  a  state  or 
district  is  entitled  in  such  supreme  body,  the 
number  of  members  that  is  necessary  to  secure 
one  representative  shall  be  considered  the  unit 
of  representation  and  the  number  of  times  the 
membership  in  any  state  is  greater  than  this 
unit  of  representation  is  a  number  of  represen- 
tatives which  the  state  is  entitled  to  in  the 
supreme  body."  The  Constitution  of  the  de- 
fendant provides  that  each  state  is  entitled  to 
representatives  in  the  supreme  lodge  as  follows: 
**For  the  first  500  members,  one  representative; 
for  the  first  1,500  members,  two  representa- 
tives; for  the  first  4,500  members,  three  repre- 
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sentatives;"  and  for  ever^  5,000  members  in 
excess  of  4,600  one  additiODal  representative. 
It  is  therefore  argued  that  there  is  do  fixed  unit 
and  DO  number  that  can  properly  be  called 
such  unit.  But  the  language  of  the  statute  is, 
'*the  number  of  members  that  is  oecessary  to 
secure  one  representative  shall  be  considered 
the  unit  of  representation/'  There  can  be  no 
question  as  to  what  number  was  necessary, 
under  this  constitution,  to  secure  one  repre- 
sentative, and  that  number  (500  in  this  associa- 
tion) is  the  unit  of  representation  or  basis  of 
calculation.  That  unit  is  the  divisor:  the 
number  of  members  in  the  state,  the  dividend; 
and  the  quotient,  excluding  fractions,  will 
be  the  number  of  representatives  the  state 
is  entitled  to.  Nor  is  there  any  difficulty  in 
ascertaining  the  source  from  which  such 
unit  can  be  determined.  These  associations 
are  required  by  law  to  have  **a  representative 
form  of  government;"  and,  if  the  charters  do 
not  prescribe  the  basis  of  representation,  the 
Constitution  or  by  laws  should  do  so.  The 
statute  leaves  the  several  associations  to  fix  the 
number  necessary  for  one  representative,  but 
when  that  is  done  the  law  determines  the  whole 
number  for  each  state  or  district,  according  to 
the  total  membership  in  such  state  or  district, 
being,  then,  of  opinion  that  the  act  of  1896 
does  apply  to  the  defendant  association,  and  it 
being  shown  that  there  are  4,000  members  in 
Maryland,  it  follows  that  they  were  entitled  to 
eight  representatives  in  the  supreme  lodge, 
and  not  two.  as  contended  by  the  appellants. 
The  members  of  the  supreme  lodge,  not  only 
did  not  admit  the  eight  representatives,  as  re- 
quired by  the  statute,  but  they  totally  disre- 
garded it,  and  elected  fifteen  of  their  number 
to  office.  This  was  contrary  to  the  expre:»s 
provision  of  the  law  that  *'no  member  is  qual- 
ified to  vote  unless  he  is  a  .  .  .  representative 
elected  by  the  members  or  their  duly  accred- 
ited delegates."  So  far  as  the  proceedings  of 
the  sessions  at  Atlanta  show,  there  was  appar- 
ently not  even  a  quorum,  for  this  statute  says 
"a  majority  of  the  elected  representatives  shall 
constitute  a  quorum."  Unless  the  self  consti- 
tuted members  of  the  supreme  lodge  are  to 
have  a  monopoly  of  the  offices  and  an  unlim- 
ited control  of  ttie  association,  it  would  seem 
that  there  must  and  ought  to  be  some  remedy 
for  the  members.  The  question,  then,  is 
whether  the  appellees  have  sought  such  as  the 
law  will  afford  them. 

That  a  court  of  equity  has  power  to  enjoin 
the  individual  defendants,  who  are  members  of 
the  supreme  lodge,  from  excluding  any  prop- 
erlv  qualified  state  representatives  from  the 
right  to  vote  at  any  sessions  of  the  supreme 
lodge  we  have  no  doubt.  They  hold  the  offices 
of  supreme  commander,  vice  supreme  com- 
mander, past  supreme  commander,  supreme 
secretary,  supreme  treasurer,  supreme  medical 
examiner,  and  chairman  of  the  advisory  board, 
which  are  the  principal  offices  of  the  associa- 
tion All  of  them  were  present  at  the  meet- 
ing in  Atlanta,  and  took  part  in  the  proceed- 
ings refusing  to  admit  the  representatives  from 
Maryland,  Virginia,  and  Georgia  in  accord- 
ance with  the  act  of  1896,  and  by  their  answer 
still  deny  that  these  members  have  the  right  of 
representation,  which  we  have  determined  they 
have.  The  appellees  are  not  seeking  the  aid 
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of  a  court  of  equity  to  place  them  in  oflSoe. 
They  have  not  been  elected  to  such  offices,  and 
do  not  claim    them.    But,  as  members  and 
state  representatives  of  the  association,  they 
have  the  right  to  the  aid  of  a  court  of  equity 
to  prohibit  these  officers,  who  have  thus  re- 
fused, and  still  refuse,  to  permit  those  entitled 
to  take  part  in  the  deliberations  and  acts  of 
this  important  body,  from  excluding  them  from 
the  right  to  vote.    This  branch  of  the  case  is 
clearly  within  the  meaning  and  reasoning  of 
the  decisions  in  Campbell  v.  PoiUtney,  6  Gill 
&  J.  94,  26  Am.  Dec.  559;  Buae^  v.  Hooper, 
85  Md.  15,  6  Am.  Rep.  »50,  and  Wtbb  v.  RidgHy, 
88  Md.  864.     It  was  useless  for  the  appellees 
to  make  further  appeal  for  relief  to  the  supreme 
lodge,  and,  although  ordinarily  the  rights  and 
interests  of  a  corporation  must  be  asserted  by 
the  corporation  itself,    yet  stockholders    (or 
members,  when  there  is  no  stock)  can  proceed 
under    such  circumstances  as  these,  against 
those  in  control  of  the  corporation,— which  the 
members  of.  the  supreme  lodge  are.  in  this  as- 
sociation.   Many  cases  could  be  cited  to  sus- 
tain a  proceeding  of  this  character  under  such 
circumstances  as  we  have  related,  but  it  is  not 
necessary  to  refer  to  those  outside  of  this  state. 
as  our  own  cases  are  sufficient.     See.  in  addi- 
tion to  those  above  cited,  Dat%9  v.  Qemmell, 
70  Md.  856;  Shaw  v.  Davis,  78  Md.  314,  28  L. 
R.  A.  294.     And  in  Mason  v.  Equitable  i^eagne 
Svpreme  Court,  77  Md.  4b6,  it  was  said:     "If 
the  officers  of  the  order  should  be  guilty  of 
misconduct,  fraud,  or  mismanagement,  a  court 
of  equity  has  full  power  to  restrain  and  enjoin 
them."    Whatever  the  motives  of  these  indi- 
vidual defendants  were,  their  action  resulted 
in  not  only  excluding  those  that  were  entitled 
to  be  in  the  supreme  lodge,  but  in  securing  for 
themselves  control  over  the  association,  and 
lucrative  positions  which  they  might  not  have 
had  if  the  representatives  elected  bv  the  mem- 
bers had  been  permitted  to  vote.     Wor  do  we 
think  that  the  act  of  1894,  chap.  295.  in  any 
wise  interferes  with  the  right  of  the  appellees 
to  this  part  of  the  decree.     What  is  said  of 
that  act  in  the  case  of  Barton  v.  International 
FratSrnal  Atlianee,  85  Md.  14,  makes  It  unnec- 
essary for  us  to  discuss  it  in  this  connection,  as 
its  meaning  and  scope  are  there  so  clearly  stated. 
There  may    be   some  question  whether  this 
branch  of  the  injunction  that  was  decreed  is 
embraced  in  the  prayer  for  that  writ.  but.  if 
there  be  any  defect  in  that  respect,  it  is  cured 
by  §  177  of  article  16  of  the  Code,  as  construed 
in  the  case  of  Washington  County  Seit  Bd.  of 
School  Comrs.  v    Washington  Covnty  Old  Bd,  of 
/School  Comrs.  77  Md.  291.  We  are  therefore  of 
the  opinion  that  the  court  bad  jurisdiction  to 
pass  the  portion  of  the  decree  we  have  been  con- 
sidering, and  to  that  extent  it  must  be  afilrmed. 
But  it  was  also  decreed  ''that  the  defendants 
claiming  to  act  as  officers  of  the  Supreme 
Lodee,  Order  of  the  Golden  Chain,  by  virtue 
of   such  election,  are   hereby  restrained  and 
enjoined  from  exercising  any  powers  claimed 
by  them  by  virtue  of  said  election."    Thai 
presents  the  question  in  a  different  light  from 
what  we  have  been  discussing.    The  practi- 
cal effect  of  that  part  of  the  aecree  is  the  re- 
moval of  those  defendants  from  tbeoflScesto 
which  they  claim  they  were  elected.    While 
it  is  undoubtedly  true  that  a  court  of  equity 


1896. 


SUPBBMB  LODOB  OF  THE  OrDBR  OF  THB  GOLDBN  ChAIN  V.  SdCBRING. 


723 


has  power  to  en  join,  or  otherwise  decree 
against,  oflScersof  a  private  corporation  guilty 
of  fraud,  misconduct,  misnaanagement,  or 
some  act  that  is  ultra  vires,  or  that  wouid 
seriously  affect  the  rights  of  the  stockholders 
or  members,  we  have,  after  a  very  diligent 
search,  failed  to  find  any  authority  that  will 
justify  it  in  not  only  passing  on  the  validity 
vel  non  of  an  election  of  officers,  but  in  remov- 
ing them,  without  soqse  special  or  statutory 
authority.  It  is  true  that  it  is  held  that,  in 
proceedings  over  which  equity  has  jurisdiction 
for  some  other  purpose,  if  the  right  to  an  of- 
fice or  the  regularity  of  an  election  must  be  de- 
cided in  order  to  give  the  relief  which  equity 
can  properly  afford,  the  court  has  the  |)ower 
to  inquire  into  and  determine  the  validity  of 
the  election  for  the  purposes  of  the  suit.  Such, 
for  example,  are  Joknston  v.  Jone^,  23  N.  J. 
£q.  216.  and  Mechanics  Nat.  Bank  v.  H.  C, 
Burnet  ^g.  Co.  32  N.  J.  Eq.  286;  and  it 
might  be  said  we  have  practically  done  that 
in  the  other  branch  of  this  case.  Even  in  that 
class  of  cases  it  is  held  that  a  court  of  equity 
cannot  go  further,  and  remove  an  officer  from 
an  office  of  which  he  is  in  possession,  or  de- 
clare the  office  forfeited.  But  in  this  branch  of 
this  case,  as  presented  to  us  by  the  record,  there 
is  no  other  cause  shown  for  a  court  of  equity 
to  interfere;  but  the  controversy  is  purely  and 
simply  whether  it  can  remove  officers,  declared 
elected  in  a  proceeding  instituted  for  that  pur- 
pose, and  not  arising  incidentally  in  a  matter 
over  which  equity  admittedly  has  control.  In 
1  Thomp.  Corp.  g  764,  it  is  said:  "A  court  of 
equity  has  no  authority  to  determine  the  valid- 
ity of  an  election  of  the  officers  of  a  private 
corporation,  and  pronounce  judgment  of  amo 
tion.  The  title  of  directors,  who  are  in  office 
under  color  of  an  election,  and  who  are,  at 
most,  irregularly  chosen,  cannot  be  inquired 
into  in  a  suit  in  equity  instituted  to  restrain 
them  from  exercising  the  functions  of  their 
offices  upon  the  ground  of  irregularity  in  their 
election."  To  the  same  effect  are  17  Am.  & 
Eng.  Enc.  Law,  p.  52;  Johnston  v.  Jones,  28 
N.  J.  Eq.  216;  Moelep  v.  Alston,  1  Phill  Ch. 
790;  Huf^hes  v.  Parker,  20  N.  H.  58.  In  High, 
Inj.  1st  ed.  §  774,  it  is  said:  '*Nor  will  a  court 
of  equity,  at  the  suit  of  stockholders  of  a  cor- 
poration^ restrain  its  officers  from  the  exercise 
of  their  functions,  since  such  restraint  would 
be  equivalent  to  removal  from  office  and  over 
such  a  subject  eauitv  has  no  jurisdiction." 
See  also  the  third  edition  of  the  same  work 
(§  1285),  where  the  subject  is  more  fully  dis- 
cussed. None  of  the  Maryland  cases  cited  go 
to  the  ex  lent  we  are  asked  to  go  in  this  case. 
It  is  true,  they  have  sustained  the  right  of 
stockholders  to  enjoin  proposed  illegal  or 
fraudulent  methods  in  the  conduct  of  election 
of  officers;  but  none  of  them  have  decided  or 
intimated  that  this  power  can  be  used,  after 
an  election  — although  irregular,  or  even  ille- 
gal,— to  remove  those  declared  elected,  or, 
what  is  equivalent  to  that,  to  prohibit  them 
from  exercising  the  powers  vested  in  them  by 
virtue  of  such  election. 

It  is  said  in  behalf  of  the  appellees  that  this 
is  not  a  contest  between  them  and  the  Individ 
ual  appellants  for  the  offices  held  by  the  latter, 
and  hence  mandamus,  the  proceeding  author- 
ized in  this  state  for  such  purposes,  will  not 
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answer.  But,  while  it  is  true  they  are  not 
asking  to  be  placed  in  office  by  this  proceed- 
ing, they  are  attempting  to  oust  the  appellants, 
or  do  what  in  some  respects  might  have  worse 
results,— to  prevent  them  from  discharging 
the  duties  of  the  several  offices.  The  applica- 
tion for  a  receiver  was  abandoned,  and,  if 
these  officers  be  prohibited  from  acting,  it 
would  necessarily,  for  the  time  being,  if  not 
permanently,  stop  the  regular  business  of  the 
corporation*;  for,  if  they  cannot  act,  there  are 
no  others  that  can,  and  unless  these  offices  are 
filled  the  affairs  of  the  association  cannot  be 
conducted  as  contemplated  by  its  constitution 
and  by-laws.  The  court  has  no  power  to  ap- 
point officers  in  their  stead;  and  to  prohibit 
these  from  acting  would  probably  result  in  the 
ruin  of  the  association,  which  might  be  disas- 
trous to  the  members,  especially  the  older 
and  delicate  ones.  The  supreme  treasurer 
could  neither  receive  nor  pay  out  money,  and 
the  supreme  commander  could  not  even  call  a 
special  meeting,  as  provided  by  the  constitu- 
tion, nor  could  he  discharge  any  of  the  other 
important  duties  devolved  on  him;  and  so  with 
the  other  officers.  It  may  be  said  that  the  old 
officers  would  hold  over.  But  most  of  them 
are  the  same  persons.  The  treasurer,  secre- 
tary, medical  examiner,  and  chairman  of  the 
advisory  board  were  reelected  to  the  same 
positions,  and  each  of  the  other  officers  occu- 
pied some  position  before  the  election  at  At- 
lanta. It  would,  indeed,  be  difficult  for  any 
of  them  (especially  those  who  have  been  re- 
elected to  the  same  offices)  to  act  without  vio- 
lating the  spirit  of  the  injunction;  but,  if  they 
could,  it  would  be  of  little  service  to  the  ap- 
pellees if  a  court  of  equity  issued  process  that 
would  result  in  the  parties  who  were  enjoined 
being  permitted  to  continue  in  office  by  virtue 
of  former  elections.  There  is  not  even  any 
evidence  of  mismanagement  or  misconduct  in 
office  on  the  part  of  these  persons,  excepting 
in  so  far  as  their  action  at  the  Atlanta  meeting 
reflects  on  that.  If  a  court  of  equity  assumes 
jurisdiction,  at  the  instance  of  a  few  members 
of  an  association,  in  such  cases,  where  will  it 
end  ?  Is  every  irregularity  in  the  election  of 
officers  to  be  made  the  foundation  for  proceed- 
ing in  equity?  It  may  be  true  that  this  is  a 
more  serious  one  than  may  often  occur,  but 
where  is  the  line  to  be  drawn?  There  is  no 
evidence  in  this  case  of  any  intentional  viola- 
tion of  law,  for  the  record  shows  that  the  ap- 
pellants acted  under  advice  of  a  learned  and 
prominent  member  of  this  bar,  who  advised 
them  that  the  law  did  not  apply.  In  that  opin- 
ion we  do  not  concur  with  him,  but  there  is 
nothing  in  the  record  to  justify  the  inference 
that  either  he  or  the  defendants  did  not  act  in 
good  faith. 

It  is  also  said  that  the  appellees  and  other 
members  of  the  association  are  without  rem- 
edy if  a  court  of  equity  will  not  grant  this 
relief.  But  we  cannot  agn^e  to  that.  We 
have  already  said  they  could  enjoin  the 
members  of  the  supreme  lodge  from  refusing 
to  let  them  vote,  and  they  might  have  gone 
further,  and  enjoined  those  who  were  not  rep- 
resentatives from  voting  at  all.  But  they 
could  have  adopted  still  easier  and  simpler 
methods.  The  accredited  representatives  of 
the  members  could  have  organized,  elected  of- 
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fleers,  and  then,  by  application  for  noandamus, 
those  80  elected  could  have  tested  the  right  to 
}he  offices;  or  possibly  a  mandamus  to  compel 
the  members  of  the  supreme  lodge  to  admit  the 
representatives  would  have  answered.  Other 
methods  suggest  themselves  which  might  have 
been  sufficient  (although  we  do  not  feel  called 
upon  to  so  determine  in  this  case),  such  as  ap- 
plying for  a  mandamus  to  compel  the  proper 
officers  of  the  supreme  lodge  to  call  another 
meeting,  to  hold  an  election,  on  the  ground  that 
no  valid  election  had  been  held.  So,  although 
we  are  of  opinion  that  the  act  of  1896  does  apply 


to  the  defendant  corporation,  and  is  valid,  we 
must  reverse  that  part  of  the  decree  that  en- 
joins the  individual  defendants  from  perform- 
ing the  duties  of  the  offices  to  which  ibey 
claim  to  have  been  respectively  elected.  We 
will  not  assume  that  after  the  law  has  been 
construed  by  this  court  these  parties  will  act 
in  defiance  of  it,  but,  if  thev  do,  there  is  am- 
ple remedy  provided  for  such  cases. 

Decree  afflrmed  in  part  and  reversed  in  pari, 
and  cause  remanded;  each  side  to  pay  their 
own  costs. 


NEW  YORK  COURT  OF  APPEALS. 


Elwin  8.  PIPER,  Respt, 

V. 

NEW    YORK    CENTRAL    &    HUDSON 
RIVER  RAILROAD  COMPANY,  Appt 

(UM  N.  Y.  284.) 

An  experienced  traveler  who  opens  » 
▼estibnle  door  of   »  sleeping^  car   bv 

mistake  about  six  o^clook  in  the  morDinfr, 
while  the  train  Is  passing  throufirh  a  tunnel  and 
the  car  is  dark,  and  steps  off  upon  the  track, 
when  be  supposes  he  is  enterinflr  the  oar  closet,  is 
guilty  of  suoh  neirllgence  as  will  preolude  his  re- 
covery, even  if  the  carrier  is  deemed  negligent. 

(June  7, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
a  General  Term  of  the  Supreme  Court, 
Second  Department,  afflrmine  a  judgment  of 
the  Kings  County  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed, 

The  facts  are  stal^  in  the  opinion. 

Messn.  Saunders,  Webb*  &  Worces- 
ter, for  appellant: 

The  plaintiff,  on  his  own  showing,  was 
clearly  guilty  of  contributory  negligence. 

No  one  is  justified  in  incurring  known  dan- 
ger merely  to  avoid  an  inconvenience. 

Adams  v.  Lancashire  dt  T.  R.  Co,  L.  R.  4  C. 
P.  789;  Hickey  v.  Boston  d  L.  R  Oo.  14  Allen, 
429. 

The  pretended  darkness,  supposing  that  the 
defendant  was  in  any  way  accountable  for  it, 
should  ordinarily  and  properly  serve  to  in- 
crease his  caution  and  care  on  that  subject. 

Lafflin  v.  Buffalo  &  8,  W.  R.  Co.  10«  N.  Y. 
186,  60  Am.  Rep.  438. 

A  prudent  man  attempting  to  find  his  way 
in  the  dark  is  bound  to  take  extra  precaution. 

Laffiin  v.  Buffalo  d  S.  W.  R.  Co,  106  N.  Y. 
136.  60  Am.  Rep.  438;  Beach,  Contrib.  Neg. 
§248. 

Where  a  darkness  (which  did  not  exist  at 
first)  suddenly  supervenes,  the  increase  of  pre- 
caution must  be  prompt  and  marked.  If  the 
darkness  is  known  to  him  to  be  transitory,  and 


Note.— As  to  the  question  of  the  neg liffenoe  of  a 
passeDfirer  in  passing  from  one  car  to  another,  see 
note  to  MoAf ee  v.  Huidekoper  (D.  C.  App.)  34  L.  R. 
A.  780. 
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the  region  ahead  is  one  of  known  and  consid- 
erable peril,  he  must  stop  until  the  darkness 
has  passed. 

Heaney  v.  Long  Island  R.  Co.l\2  N.  Y.  125; 
Purdv  V.  HetcTork  C.  &II,R.R,  Co.  87  Hun. 
97;  Oleson  v.  Lake  Shore  db  M,  S.  R,  Co.  143 
Ind.  405,  32  L.  R.  A.  149;  Manleyy,  New  York 
G.  db  K  R.  R,  Co.  18  App.  Div.  420;  Vahue  y. 
New  York  C.  d:  K  R.  R.  O?.  18  App.  Div.  452. 

If  there  was  negligence  of  the  company,  it 
was  discovered  by  plaintiff  as  a  precedent  con- 
dition, and  yet  he  deliberately  determined  to 
take  his  chances. 

Bradley  ▼.  Grand  Trunk  R  Co,  107  Mich. 
248. 

A  prudent  man  has  no  right  to  rely  abso- 
lutely on  the  absence  of  negligence  in  others. 

Beach,  Contrib.  Neg.  |  39;  Weller  ▼.  Chi- 
cago, M.  db  St,  P.  R.  Co.  120  Mo.  635. 

The  only  danger  to  which  plaintiff  was  ex- 
posed was  due  to  the  fact  that  darkness  would 
prevent  him  from  discerning,  as  accurately  as 
in  the  light,  the  difference  Setween  the  doors. 
This  danger  was  obvious  to  him;  he  delib- 
erately assumed  it,  and  he  cannot  excuse  him- 
self by  alleging  defendant's  negligence. 

Wsston  V.  Troy,  139  N.  Y.  281;  BelU  v. 
Yonkers,  148  N.  Y.  67;  Hilsenbeek  Y.Ouhnng, 
131  N.  Y.  675;  Halpin  v.  Townsmd,  2  N.  Y. 
City  Ct.  Rep.  417;  ReedY.  AxteU,  84  Va.  281; 
Adams  y.  Lancashire  dk  Y.  R.  Co.  L.  R.  4  C. 
P.  739. 

The  burden  is  upon  the  plaintiff  to  show 
himself  free  from  contributory  negligence. 

Myers,  v.  New  York  C.  db  H.  R.  R.'  Co.  83  Hun, 
36 ;  Wiwirowski  y.  Lake  Shore  d  M.  8.  R.  Co. 
124  N.  Y.  420;  Rodrian  v.  New  York,  N.  H. 
A  n,  R.  Co.  125  N.  Y.  529;  Bond  y.  Smith, 
113  N.  Y.  385. 

The  slightest  contributory  negligence  will  de- 
feat his  action. 

Dubois  V.  Kingston,  102  N.  Y.  219,  55  Am. 
Rep.  804;  Corddt  v.  New  York  G.  db  H,  R.  R. 
Co.  75  N.  Y.  380. 

It  is  the  duty  of  the  court  to  nonsuit  when  it 
clearly  appears  that  the  plaintiff's  negligence 
contributed  in  any  degree  to  the  accident. 

Cordell  v.  New  York  C.  &  H.  R.  R.  Go.  75 
N.  Y.  330;  Qomales  y.  New  York  d  E.  R. 
Co.  88  N.  Y.  440;  Erauss  y.  WallktU  VaUeyR. 
Co.  69  Hun,  483;  Babcock  d  Fitehburg  R  Co. 
140  N.  Y.  808. 

Defendant  had  no  reason  to  apprehend  an  ao> 
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cident  like  that  wliich  tbe'plaintlff  claims  to 
have  happened,  and  as  the  arrangements  made 
by  it  were  such  as  experience  had,  op  to  that 
time,  shown  to  be  safe,  suitable,  and  sufficient, 
no  liability  upon  its  part  has  been  shown. 

Cleveland  v.  Jfew  Jersey  S.  B.  Co.  126  N.  Y. 
299;  Dougan  v.  Cfiamplain  Transp.  Co.  56  N. 
Y.  1;  Croeheron  v.  North  Shore  Stattn  Island 
Ferry  Co,  56  N.  Y.  666;  Loftus  v.  Union  Ferry 
Co,  84  N.  Y.  455,  88  Am.  Rep.  638;  Burke  v. 
WWterbee,  98  N.  Y.  562;  Stringham  v.  Hilton, 
111  N.  Y.  188.  1  L.  R.  A.  483;  Ungery.  Forty- 
second  Street  A  O.  8.  F.  R,  Co,  51  N.  Y.  497;  Sut- 
ton V.  NewTork  A  H.  B.  R.  Co.  66  N.  Y.  248; 
Craighead  v.  Brooklyn  City  R,  Co.  128  N.  Y. 
391;  Foxy.  New  York,  70  Hun.  181;  Race  v. 
Union  Ferry  Co.  188  N.  Y.  644. 

'Mr.  Haiinilton  Harris,  with  Messrs.  Burr 
&  Coombs*  for  respondent: 

The  question  of  the  negligence  of  the  de- 
fendant was  a  question  of  fact  for  the  jury. 

Piper  V.  New  York  C.  A  H.  R.  R.  Co.  76 
Hun,  44;  Fiero  v.  New  York  C.  A  H.  R.  R.  Co. 
71  Hun,  218,  Affirmed.  143  N.  Y.  674;  Ayres 
V.  Delaware,  L.  &  W.  R.  Co.  4  App.  Div.  511; 
Fox  V.  New  York,  5  App.  Div.  849;  Boyce  v. 
Manhattan  R.  Co.  118N.Y.814;  Carpenter  y. 
New  York,  N.  U.  &  U.  R.  Co.  124  N.  Y.  58, 
11  L.  R  A.  759;  Carpenter  v.  Boston  &  A.  R. 
Co.  97  N.  Y.  494,  49  Am.  Rep.  540. 

When  there  is  a  conflict  of  evidence  the  ver- 
dict of  the  jury  is  conclusive  upon  this  court, 
even  though  the  members  of  the  court,  had 
thev  been  on  the  jury,  might  have  reached  a 
different  conclusion  on  the  facts. 

Finney  v.  Gallaudet.  80  N.  Y.  S.  R.  194; 
Qreen  v.  Fortier,  80  N.  Y.  640;  Duryea  v.  Vos- 
hurgh,  121  N.  Y.  57. 

All  of  the  testimony  being  that  given  by 
employees  of  the  defendant,  who  were  not  dis- 
interested witnesses,  the  credibility  of  their 
testimony  was  for  the  jury  to  pass  upon. 

Honegger  v.  Wettstein,  94  N.  Y.  261;  Canajo- 
harie  Nat.  Bank  v.  Diefendorf,  128  N.  Y.  200. 
10  L.  R.  A.  676;  Jay  v.  JHefendorf,  180  N.  Y. 
9;  Kavanagh  v.  Wilson,  70  N.  Y.  179. 

The  question  of  plaintiff's  contributory  neg- 
ligence was  submitted  properly  to  the  jury, 
and  it  was  for  them  to  say  whether,  under  all 
the  circumstances  of  the  case,  the  plaintiff 
acted  as  a  reasonably  prudent  man  would  act 
under  similar  circumstances,  in  proceeding  to 
search  for  the  door  of  the  water  closet  in  the 
dark  instead  of  returning  to  the  body  of  the 
car  and  asking  the  porter  for  a  light. 

Piperv.  New  Y&rk  C.  A  H.  R.  R.  Co.  76Hun. 
44;  Mero  v.  New  York  C.  A  H.  R.  R.  Co.  71 
Hun,  213;  Jarvis  v.  Brooklyn  Elev.  R.  Co.  40 
N.  Y.  8.  R.  825,  Affirmed  without  opinlon.183 
N.  Y.  623;  Flaggy.  Manhattan  R.  Co.  17  Jones 
&  8.  251;  Dawson  v.  Sloan,  17  Jones  &  8.  304; 
MeCauley  v.  Smith,  47  N.  Y.  8.  R.  500;  Pal- 
mer y.  Zteartng',98  N.Y.  10:  Tomkiris  v.  Neio 
York  Ferry  Co.  47  Hun.  562;  Morrison  v.  Met- 
ropolitan Teleph.  A  Teleg.  Co.  69  Hun,  100, 
Affirmed,  144  N.  Y.  703. 

A  person  has  the  right  to  act  on  the  pre- 
sumption that  another  will  conduct  himself  in 
accordance  with  the  rights  and  duties  of  both, 
and  if  injured  bv  the  act  of  the  other  party 
while  so  engaged,  he  will  not  be  guilty  of  con- 
tributory negligence  by  reason  of  the  place  be- 
i  ng  a  point  of  danger. 
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Newwn  v.  New  York  C.  R.  Co.  29  N.  Y.  888; 
Davenport  v.  Ruckman,  37  N.  Y.  568;  Jetter 
V.  New  York  A  H.  R.  Co.  2  Kcyes,  154;  Hart 
V.  Erie  R.  Co,  8  Alb.  L.  J.  312;  Pettengill  v. 
Yonkers,  116  N.  Y.  558. 

It  is  not  sufficient  for  a  company  simply  to 
promulgate  a  set  of  rules;  they  are  also  bound 
to  exercise  such  a  supervision  over  their  serv- 
ants and  the  prosecution  of  their  business  as 
to  have  reason  to  believe  that  it  is  being  con- 
ducted in  pursuance  of  such  rules. 

WhiUaker  v.  Delaware  A  H.  Canal  Co.  126 
N.  Y.  549;  Carpenter  v.  NewY(yrk,  N,  H.  A  H. 
R.  Go,  124  N.  Y.  58, 11 L.  R.  A.  759. 

Gray,  J. .  delivered  the  opinion  of  the  court: 
The  plaintiff  has  sought  to  recover  damages 
of  the  defendant  for  personal  injuries  received 
by  him  while  a  passenger  upon  one  of  its 
trains  which  were  attributable,  as  he  alleges,  to 
neglect  in  management.  He  was  a  passenger 
upon  the  train  from  Albany  to  ^ew  York 
city  in  the  night  of  January  18,  1892.  He  had 
purchased  a  ticket  entitling  him  to  a  berth  in  a 
sleeping  car.  and  took  possession  of  it  early  in 
the  evening,  several  hours  before  the  car  was 
attached  to  the  train.  The  oar  was  of  the 
"vestibule"  pattern,  that  being  a  construction 
with  respect  to  the  platform,  which  permitted 
of  a  continuous  passage  from  and  to  other 
similarly  constructed  cars  without  exposure  to 
the  discomforts  or  perils  incident  to  a  connec- 
tion by  open  platforms.  The  sections  for  pas- 
sengers were  on  either  side  of  a  straight  aisle, 
which  terminated,  at  either  end,  in  washrooms 
for  the  use.  respectively,  of  men  and  women. 
Beyond  the  washroom  was  the  vestibule,  on 
either  side  of  which  were  doors  opening  upon 
the  car  steps  and  furnishing  ingress  and  egress 
to  the  train.  On  the  night  in  questioji,  the 
men's  washroom  was  in  the  forward  end  of  the 
car.  On  the  one  side  were  the  washbowls, 
and  on  the  other  were,  first,  a  porter's  closet, 
and,  next  to  it,  the  water  closet.  The  door  of 
this  latter  closet  was  about  in  the  center  of  the 
washroom.  The  plaintiff  had  entered  the  car 
at  Albany  by  that  end,  which,  like  the  rest  of 
the  car,  received  its  light  from  a  hanging 
lamp.  He  had  frequently  traveletl  on  vesti- 
bule trains,  and  was  familiar  with  the  sleep- 
ing car  arrangements  upon  this  and  other  rail- 
roads. He  had  occasion,  after  retiring  for  the 
night  to  his  section,  to  go  to  the  men's  closet 
in  this  washroom,  and  knew  about  its  location. 
He  was  awakened  in  the  morning  by  the  por- 
ter, at  about  6  o'clock,  when  the  train  was  at 
or  near  Mott  Haven,  and,  while  partly  un- 
dressed, again  started  for  the  men's  closet 
He  observed  that  there  was  some  light  from  a 
lamp  in  the  center  of  the  car,  and  that  some 
came  through  the  windows  of  the  sections 
whose  berths  had  already  been  made  up.  He 
testifies  that,  when  he  reached  the  threshold 
of  the  washroom,  the  part  of  the  car  where  he 
stood  was  plunged  into  darkness,  and  that  he 
believed  they  were  in  the  Park  avenue  tunnel. 
There  was  no  lamplight  in  the  washroom,  and 
none  in  the  dome  of  the  vestibule.  He  could 
distingush  such  objects  as  the  towels  by  the 
washbowls,  but  not  one  door  from  another. 
He  proceeded  on  for  a  short  distance,  reached 
for  the  handle  of  the  closet  door,  opened  it, 
stepped,  as  he  supposed,  into  the  closet,  and 
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immediately  fell  off  of  the  car  and  apoD  the 
track,  where,  after  lyiog  awhile,  he  was 
picked  up  suffering  from  a  fractured  leg.  He 
had  opened  the  vestibule  door  by  mistake. 
He  charges  the  defendant  with  the  responsi- 
bility for  the  occurrence,  in  that  the  wash- 
room was  not  lighted  properly,  and  that  the 
vestibule  door  was  not  locked  or  bolted,  and 
he  alleges  that  more  employees  were  needed  to 
insure  a  proper  observance  of  the  rules  in  those 
respects.  He  recovered  a  verdict  which  the 
general  term  haa  sustained  (89  Hun,  75);  and 
the  defendant  now  appeals  to  this  court,  as- 
serting that  not  only  its  own  freedom  from 
negligence  was  shown,  but  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
that,  therefore,  it  was  error  to  refuse  to  dis- 
miss the  complaint  upon  the  evidence. 

I  think  that  the  plaintiff  should  have  been 
nonsuited.  If  we  might  assume  that  the  de- 
fendant's servants  were  guilty  of  some  neglect 
of  d  uty  which  would  impose  a  liability  upon 
their  employer  for  this  accident  (a  proposition 
about  which  I  entertain  very  considerable 
doubt),  it  is  clear  that  the  plaintiff  failed  to  use 
that  vigilance  and  prudence  which  it  was  in- 
cumbent upon  him  to  use  in  the  situation  in 
which  he  was  placed  at  the  time.  He  bad 
been  a  frequent  traveler  upon  railroads,  and  was 
lamiliar  with  such  sleeping  car  accommoda- 
tions as  were  furnished  in  the  present  instance. 
Upon  this  occasion,  he  was  either  so  confident 
of  his  steps  as  to  be  indifferent  as  to  where,  or 
how  far,  they  took  him,  or  he  was,  from  some 
cause  or  other,  mentally  preoccupied  and  ob- 
livious of  his  surroundings,  and  acted  mechan- 
ically, instead  of  intelligently.  That  will  not 
do,  and  cannot  be  excused,  upon  such  an  is- 
sue. An  intelligent  being,  as  the  plaintiff  cer- 
tainly appears  to  have  been,  when  placed  in 
that  unwonted  situation  which  results  from  be- 
ing rapidly  transported  over  the  ground  by  the 
appliance  of  powerful  mechanical  forces,  and 
the  use  of  such  vehicles  as  are  adapted  to  the 
purpose,  cannot  omit  to  use  his  senses,  and  as- 
sume that  there  is  no  cause  to  be  prudent  and 
vigilant.  He  has  the  right  to  rely  upon  the 
performance  by  the  railroad  company  of  its 
duty  to  exercise  the  utmost  degree  of  care  and 
skill  which  human  prudence  and  foresight  can 
suggest  in  transporting  him;  but  that  does  not 
i^lieve  him  from  the  duty  of  using  his  own 
senses  of  sight,  hearing,  and  perception.  How- 
ever great  the  perfection  attained  in  the  opera- 
tion of  railroads,  a  train  is  not  absolutely  a 
safe  place,  nor  a  normal  situation  for  a  per- 
son. Railroad  companies  are  not  insurers  of 
the  safety  of  travelers.  When  they  have  done 
all  that  human  skill,  prudence,  and  foresight 
suggest,  in  the  way  of  precautions,  and  of  a  safe 
roaabed,  of  suitable  passenger  cars,  and  of 
such  proper  mechanical  appliances  as  are  re- 
quired in  the  operation  of  a  train,  tbey  can- 
not be  required  to  do  more.  Such  risks  as 
arise  from  heedlessness  on  the  part  of  the  pas- 
senger cannot  be  foreseen,  and  if  the  railroad 
company  is  to  be  liable  for  them,  then,  indeed, 
it  becomes  an  insurer  of  the  safety  of  its  pas- 
sengers. This  accident  was  not  attributable 
to  defects  in  any  of  the  appliances  or  ma- 
chinery designed  for  the  operation  of  the 
train.  It  happened  simply  because,  put  in 
its  briefest  form,  the  plaintiff,  not  regarding 
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the  darkness  of  the  moment,  opened  the  wrong 
door  of  several,  and  walked  out  of  the  car,  in- 
stead of  into  a  closet.  Was  the  company 
bound  to  foresee  and  to  provide  against  sucn 
an  extraordinary  occurrence  and  such  heed- 
less conduct?  Practically  put,  the  question  is 
this:  Can  a  man,  in  the  full  possession  of  his 
senses,  traveling  upon  a  railroad  train,  and 
finding  himself  plunged  into  darkness,  at  a 
moment  when  groping  about  in  the  car,  pro- 
ceed with  the  same  confidence  as  in  the  light 
and  be  regarded  as  a  prudent  man?  The  ques- 
tion seems  to  answer  itself. 

Of  course,  the  plaintiff  insists  that  whether 
he  contributed  to  the  result  by  his  acts  was  a 
question  upon  the  facts  for  the  jury  to  decide. 
The  argument,  in  effect,  is  that,  if  he  had  the 
right  to  assume  that  the  rules  would  be  ob- 
served, and.  therefore,  that  the  vestibule  door 
was  properly  bolted,  then  he  had  the  right  to 
grope  about  in  the  dark  without  fear  of  con- 
sequences, and  whether  he  acted  in  so  doing  as 
a  prudent  man  is  for  the  jury  to  say.  I  cannot 
find  any  authority  for  that  in  the  cases,  and  I 
think  that  reason  refuses  its  approval  to  such  a 
proposition.  If  the  fact  was— and  we  must 
under  this  yerdict  so  assume — that  the  light 
was  out  in  the  washroom,  either  from  its  sud- 
den extinguishment  or  by  inattention,  and  the 
sudden  entering  of  the  train  into  the  tunnel 
left  the  plaintiff  in  darkness,  he  had  two 
courses  open  to  him.  He  could  wait  for  the 
light  to  be  renewed,  or  he  could  try  to  reach 
the  closet  door  without  any  sufficient  light  to 
izuide  him.  What  he  said  he  did  was  to  step 
but,  without  any  hesitation,  to  open  the  door 
that  he  came  to.  and  to  continue  on  in  perfect 
confidence,  and  that,  thus,  he  fell  off  of  the 
car.  There  were  several  circumstances  which 
should  have,  more  or  less  forcibly,  made  a  man 
with  bis  wits  about  him  notice  his  situation, 
especially  one  so  familiar  as  the  plaintiff  was 
with  the  car  arrangements.  When  he  crossed 
the  threshold  of  the  washroom,  from  the  car 
aisle,  he  bad  only  about  2^  feet  to  go  to  tie  op' 
posite  the  door  knob  of  the  men's  closet.  Di' 
viding  the  floor  of  the  car  from  that  of  the  ves" 
tibule  platform  was  a  sill  of  some  9  inches  in 
width,  with  a  total  difference  in  height  of  the 
floors  of  about  4  inches,  and  the  former  was 
carpeted,  while  the  latter  was  covered  with  a 
rubber  mat.  The  vestibule  door  was  divided 
Into  two  parts,  each  some  IS  inches  in  width, 
and  united  by  projecting  hinsres  on  the  inside, 
which  permitted  the  door,  upon  being  opened, 
to  fold  upon  itself.  Finally,  upon  opening 
the  door,  there  was  all  the  change  from  the 
atmosphere  of  the  car  to  the  peculiar  atmos- 
phere of  a  tunnel,  and  of  a  foggy  and  rainy 
morning.  The  absence  of  mind,  which  de- 
prived the  plaintiff  of  his  ability  to  notice  al! 
these  remarkable  differences  in*the  aituation, 
might  well  have  permitted  him  to  fumble  with 
the  latch  or  bolt  of  the  vestibule  door  without 
any  awakening  of  his  senses. 

I  think  that  we  must  hold,  as  matter  of 
law,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  in  utterly  failing  'to  use  that 
prudence  which  was  especially  incumbent 
upon  him  under  the  circumstances  of  the  situa- 
tion. The  darkness  called  upon  him  to  use  it, 
and,  had  he  done  so,  the  accident  could  not, 
within  any  reasonable  probability,  have  hap* 
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pened.  A  person  whose  power  of  vision  Is 
temporarily  obstructed  by  some  supervening 
<;ondition  should  take  the  greater  care,  and 
should,  if  it  be  possible,  await  its  passing 
away.  If  he  neglects  to  proceed  cautiously,  he 
mu3t  accept  the  consequences  of  his  undue 
precipitation.  The  following  cases  among 
others,  will  suflSce  as  more  or  less  pertinent 
illustrations:  Lnfflin,  v.  Bvffah  dt  S.  W.  R 
Co,  106  N.  Y.  142.  60  Am.  Rep.  438;  Heanej/ 
V.  Long  Island  R,  Co.  112  N.  Y.  125:  HiUen- 


beak  V.  Ouhring,  181  N.  Y.  674.  Therefore, 
without  discussing  at  all  the  question  of 
whether  the  defendant  was  shown  to  have 
been  guilty  of  some  neglect,  I  think,  upon  the 
plaintiff's  own  showing,  that  he  was  himself 
negligent,  and  that  it  was  error  to  refuse  to 
dismiss  his  complaint,  and  to  submit  the  case 
to  the  determination  of  the  jury. 

The  judgment  should  be  reversed,  and  a  new 
trial  ordered  with  costs  to  abide  the  event. 

All  concur. 


OHIO  SUPREME  COURT. 


•STATE  of  Ohio,  ex  rel.  F.  S.  MONNETT, 
Attorney  Qeneral, 

V, 

Grace  A.  ADAMS. 

(68  Ohio  St.  612.) 

rrhe  act  of  April  26,  1898,  to  amend  1 110 
and  other  seotlons  of  the  Revised  Statutes  (93 
Laws.  405).  Is  ioeffectual  to  render  a  woman 
eligrlble  to  the  office  of  Dotary  public,  in  view  of 
the  provisions  of  S  4  of  article  15,  and  6  1  of  article 
5.  of  tbe  Coofttitution;  the  former  section  requir- 
\n^  that  an  officer  shall  be  an  elector,  and  the 
latter  that  an  elector  shall  be  a  male  citizen. 

(June  21. 1886.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  oust  defendant  from  the  position  of 
notary  public  for  Lake  County  to  which  she 
liad  been  appointed  by  thQ  governor.  Judg- 
ment of  ouster. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs.  F.  S.  Monnett*  Attorney  General » 
and  John  L.  Lott,  for  plaintiff: 

Wherever  the  term  "notary"  is  used,  it  is 
always  used  in  connection  with  the  term 
"office." 

An  office  is  defined  to  be  a  right  to  exercise 
a  public  function  or  employment,  and  to  take 
the  fees  and  emoluments  belonging  to  it. 

2  Bouvier,  Law  Diet.  828. 

An  office  is  a  public  station  or  employment, 
<5onf erred  by  the  appointment  of  government; 
and  embraces  the  ideas  of  tenure,  duration, 
emolument,  and  duties. 

United  States  v.  HartweHl,  6  Wall.  885, 18  L. 
ed.  880. 

A  notary  is  defined  to  be  an  officer  who  pub- 
licly attests  deeds  or  other  writings  to  make 
them  authentic  in  another  country.  Also  an 
-officer  who  confirms  and  attests  the  truth  of 
writings  to  render  them  available  as  evidence. 

16  Am.  &  Eng.  Enc.  Law,  p.  758;  Proffatt, 
Notaries,  §  1;  Hill  v.  Bacon,  48  111.  477;  No- 
taries  Public,  9  Colo.  628;  State,  Atty.  Oen.,  v. 
Wilson,  29  Ohio  St  847;  State,  Atty.  Gen,,  v. 
Jennings,  57  Ohio  St.  415;  Cayon  v.  Dwelling 
House  Ins.  Co.  68  Wis.  519. 

No  person  shall  be  elected  or  appointed  to 

*Headnote  hj  the  Court. 


NOTB.— As  to  the  right  of  women  to  be  notaries 
public,  see  also  Opinion  of  the  Justices  (Mass.)  8S 
L.  R.  A.  360,  and  other  cases  there  cited. 
41  L.  R,  A. 


any  office  in  this  state  unless  he  possess  the 
qualifications  of  an  elector. 

Const,  art.  15.  §  4. 

Under  the  Constitution  and  laws  of  Ohio,  a 
woman  is  not  eligible  to  the  office  of  notary 
public. 

State,  Robinson,  v.  McKinley,  57  Ohio  St. 
627;  Notaries  Public,  9  Colo.  628;  Story,  Const. 
P§  789-792;  United  States  v.  Hartwdl,  6  Wall. 
385,  18  L.  ed.  830;  HUl  v.  Bacon,  48  111.  477; 
Opinion  of  the  Justices,  150  Mass.  586,  6  L.  R. 
A.  842. 

A  notary  public  is  a  county  officer. 

Bill  V.  Bacon,  48  III.  477;  Notaries  Public, 
9  Colo.  62«. 

Messrs.  A*  G.  Reynolds,  John  Kenney, 
James  R.  Garfield,  and  W.  E.  Fink*  Jr., 
for  defendant. 

Per  Curiam: 

The  commission  was  issued  to  Miss  Adams 
under  authority  supposed  to  be  conferred  upon 
the  governor  by  the  act  of  April  26,  1898,  to 
amend  §  110  and  other  sections  of  the  Revised 
Stotutes  (98  Ohio  Laws,  405).  Before  the 
amendment,  the  pertinent  provision  of  this 
section  was:  "The  governor  may  appoint  and 
commission  as  notaries  public  as  many  persons 
having  the  qualifications  of  electors,"  etc.  In 
the  amended  section  the  phrase  "having  the 
qualifications  of  electors"  is  omitted.  The 
amendment  is  ineffectual  for  the  purpose  con- 
templated, because  §  4  of  article  15  of  the 
Constitution  ordains  that  "no  person  shall  be 
elected  or  appointed  to  any  office  in  this  state, 
unless  he  possess  the  qualifications  of  an  elec- 
tor." The  qualifications  of  an  elector  are  pre- 
scribed in  §  1  of  article  5  of  the  Constitution, 
and  it  is  required  that  an  elector  shall  be  a 
male  citizen  of  the  United  States.  That  a  no- 
tary public  is  an  officer  seems  clear  from  the 
nature  of  his  functions,  as  well  as  from  the 
authorities  upon  the  subject.  That  a  notary 
is  an  officer,  and  that  a  woman  is  ineligible 
under  these  constitutional  provisions,  are  prop- 
ositions distinctly  held  in  Notaries  Public,  9 
Colo.  628.  That  a  notary  is  an  officer  is  held 
in  HUl  V.  Bacon,  48  111.  477,  and  Opinion  of 
the  Justices,  150  Mass.  586,  6  L.  R.  A.  842. 
The  same  conclusion  is  implied  in  Warwick  ▼. 
State,  25  Ohio  St.  21,  where  it  is  held  that  a 
woman  may  be  deputy  clerk  of  the  probate 
court,  because  the  acts  of  such  deputy  are  not 
independent,  but  are  the  acts  of  the  principal. 
The  contrary  view  is  not  supported  by  State^ 
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^ajitern'<fc  W.  School  DUts.,  v.  Cincinnati,  19 
Ohio,  17i?,  EDd  StaU,  Mifls,  ▼.  Columbus  Bd. 
of  Elections,  9  Ohio  C.  C.  134.  It  was  held  in 
&ose  cases  that  the  qualifications  of  an  elector 
are  not  essential  to  the  holding  of  positions  of 
an  official  character  under  the  school  laws, 
because  of  the  effect  of  the  constitutional  pro- 
Tisions  relating  especially  to  the  subject  of 


schools.  Those  cases  have  not  sufficleot 
breadth  or  strength  of  foundation  to  admit  of 
additional  superstructure.  The  conclusion 
here  reached  is  in  accord  with  that  annoanced 
in  State,  Robinson,  v.  McKinky,  57  Ohio  St. 
627. 
Judgment  of  ouster. 


INDIANA  SUPREME  COURT. 


City  of  EVANSVILLE,  Appt., 

t. 

Amelia  SENHENN. 


(. 


-Ind.. 


-) 


1.  DepartarefiromdecisionapreTioiiflly 
made  is  required  by  the  policy  of  the  law  wbere 
adberenoe  to  tbem  would  be  productive  of  more 
evii  than  the  departure  therefrom,  and  the  estab- 
lisbment  of  a  better  and  sounder  rule. 

8.  Nefirligr^nce  of  the  parent  or  ipiard- 
ian  havliifr  castody  and  control  of  an 
lAftuit  in  expoeioff  it  to  danger  will  not  be  im- 
puted to  the  child  so  as  to  preclude  its  right  of 
action  against  a  third  person  by  whose  negli- 
gence it  is  injured. 

8*  The  negligence  of  private  parties 
piling^  lamber  in  a  street*  either  for  them- 
selves  or  wben  delivering  it  to  the  city,  will  not 
render  the  city  liable  in  the  absence  of  notice, 
either  express  or  Implied. 

On  reheartnO' 

4«  If  there  is  any  evidence  sufficient  to 
^rarrant  the  jury,  in  drawings  the  in- 
ference that  a  certain  fact  exists  pertinent  to 
the  issues  the  trial  Judge  must,  if  requested,  in- 
struct  the  Jury  what  the  law  arising  from  such 
fact  is,  even  though  he  may  be  of  the  opinion 
that  such  fact  is  not  established  by  a  preponder- 
ance of  the  whole  evidence. 

(September  16, 1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Warrick  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  Cnnning^ha^,  for  ap- 
pellant: 

The  question  whether  or  not  there  was  neg- 
ligence on  the  part  of  the  parents  of  the  ap- 
pellee should  have  been  submitted  to  the  jury. 

Pittsburgh,  Ft.  W.  <fe  C.  R.  Co.  v.  Vining,  27 
Ind.  513.  92  Am.  Dec.  269;  Lafayette  &  I.  R. 
Co.  V.  Huffman,  28  Ind.  287,  92  Am.  Dec. 
818;  Jeffersonville,  M,  it  I.  R.  Co.  v.  Bowen, 
40  Ind.  545;  Hathaway  v.  Toledo,  W.  dt  W.  R. 
Co,  46  Ind.  25;  HigginsY,  Jefferson  oille,  M,  & 
I.  R.  Co.  52  Ind.  110;  Eranstille  dk  C.  R.  Co. 
V.  Wolf,  59  Ind.  89;  Mayhew  v.  Burns,  103  Ind. 
828;  Indianapolis.  P.  <fe  C.  R.  Co.  v.  Pitzer, 
109  Ind.  179,  58  Am.  Rep.  387;  Louisville,  iV. 


A.  d  C.  R,  Co,  V.  Shanks,  132  Ind.  895;  Indior 
napolis,  D.  &  W.  R.  Co,  v.  Wilson,  134  Ind.  »5; 
Cleveland,  C.  C.  A  St,  L.  R.  Co,  v.  Reely,  188 
Ind.  600. 

The  doctrine  of  imputed  negligence  was 
recognized  as  the  law  of  this  state  in — 

Terre  HauU  Street  R.  Co.  v.  Tappenbeck,  9 
Ind.  App.  422;  also  Louisville,  A^.  A.  <fi  C. 
R,  Co.  V.  Sears,  11  Ind.  App.  654. 

Where  the  duty  to  keep  its  streets  in  safe 
condition  rests  upon  the  cor^ration,  it  i^ 
liable  for  injuries  caused  by  its  neglect  or 
omission  to  keep  the  streets  in  repair,  as  well 
as  for  those  caused  by  defects  occasioned  by 
the  wrongful  acts  of  others;  but  as  the  basis  of 
the  action  is  negligence,  notice  to  the  corpo- 
ration of  the  defect  which  caused  the  injury, 
or  of  facts  from  which  notice  thereof  may  rea- 
sonably be  inferred,  or  proof  of  circumstances 
from  which  it  appears  that  the  defect  ought  to 
have  been  known  and  remedied  by  it,  is  essen- 
tial to  liability. 

2  Dill.  Mun.  Corp.  4th  ed.  §  1024;  Warsaw 
V.  Dunlap,  112  Ind.  576;  Leeds  v.  Richmond, 
102  Ind.  872. 

If  the  lumber  was  piled  in  a  careless  man- 
ner by  the  persons  having  the  contract  to  de- 
liver the  lumber  to  the  city,  then  this  was  not 
the  act  of  the  citv  and  the  city  would  not  be 
liable  until  it  hadf  notice  either  express  or  im- 
plied. 

2  Dill.  Mun.  Corp.  4th  ed.  g  1028;  Wabash^ 
St.  L,  A  P.  R.  Co.  V.  Farver,  111  Ind.  195.  6t> 
Am.  Rep.  696. 

Stricter  vigilance  is  required  of  a  private 
than  a  municipal  corporation. 

Turner  v.  Indianapolis,  96  Ind.  57. 

The  refusal  to  instruct  the  jury  that  if  the 
lumber  was  placed  in  the  street,  not  by  the  city 
but  by  someone  else,  to  be  used  in  the  con- 
struction or  repair  of  a  building,  then  the  city 
is  not  liable  without  notice,  was  error. 

Wood  V.  Mears,  12  Ind.  515,  74  Am.  Dec. 
222;  Vincennes  v.  Richards.  28  Ind.  8bl;  2 
Dill.  Mun.  Corp.  4th  ed.  §  730. 

It  will  not  do  for  the  court  below  to  deter- 
mine for  itself  whether  or  not  it  was  the  duty 
of  the  city  under  all  of  the  circumstances  to> 
barricade  or  guard  the  lumber  pile.  That 
question  should  have  been  left  for  the  jury  U> 
determine.  Where,  as  in  this  case,  the  facts 
are  not  admitted,  the  question  of  negligence  is 
one  for  the  jury. 

Franklin  v.  Barter,  127  Ind.  446;  Howe  v. 
Okmart,  7  Ind.  App.  82;  PittOurgh,  C.  d  St.  L. 
R,  Co.  V.  Wright,  »0  Ind.  286. 


Nora.— The  above  declston  overrulinfr  earlier  i     On  the  same  question,  see  Bottoms  v.  Seaboard  ^ 
cases  brings  the  law  of  Indiana  into  line  with  that  I  R.  R.  Ck>.  (N.  C.)  25  L.  R.  A.  784. 
of  most  other  Jurisdictioos,  as  shown  in  note  to  I 
Ghicaffo  City  R, Co.  v.  Wilcox  (III.)  21  L.  R.  A.  76.      ! 
41  L.  R  A. 
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The  negligence  complained  of  must  be  the 
proximate  cause  of  tbe  injury. 

2  Dill.  Mun.  Corp.  g  1007;  Bluffton  v. 
Mathews,  92  Ind.  218;  2  Tbomp.  Neg.  p.  766. 

They  are  only  bound  to  exercise  reasonable 
care. 

2  Dill.  Mun.  Corp.  §  1015;  Warsaw  ▼.  Dun- 
lap,  112  Ind.  576;  Turner  v.  Indianapolit,  96 
Ind.  51;  Buseher  v.  Lcrfayette,  8  Ind.  App.  595. 

Mr.  J.  E.  Williamson  for  appellee. 

MeCabe*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellee  sued  the  appellant  in  the  su- 
perior court  of  Vanderburg  county  for  dam- 
ages arising  from  a  personal  injury  caused  bv 
the  falling  uf  a  pile  of  lumber  through  the  al- 
leged negligence  of  appellant,  resulting  in  the 
loss  of  appellee's  foot,  in  August,  1874,  when 
she  was  about  five  years  old.  The  venue  was 
changed  to  the  Warwick  circuit  court,  where 
a  trial  resulted  in  a  verdict  and  judgment  for 
Uie  defendant.  On  an  appeal  to  this  court  that 
judgment  was  reversed  for  error  in  instructing 
the  jury.  Senhenn  v.  EtansviUe,  140  Ind.  675. 
On  the  return  of  the  case  to  the  circuit  court 
another  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  over  defendant's  motion 
for  a  new  trial.  The  only  error  assigned  is 
upon  the  action  of  the  trial  court  in  overruling 
appellant's  motion  for  a  new  trial.  The  only 
errors  complained  of  and  urged  by  appellant 
under  that  motion  are  the  giving  and  refusal 
of  certain  instructions  by  the  trial  court. 

One  of  the  most  important  questions  in  the 
case  arises  upon  the  court's  refusal  to  give  in- 
struction No.  13  asked  by  the  appellant,  read- 
ing as  follo^ffe:  "If  the  plaintiff's  parents 
knew  that  tbe  pile  of  lumber  was  in  the  street, 
and  was  dangerous,  and  liable  to  fall,  then  it 
was  their  duty  to  exercise  reasonable  care  in 
keeping  the  plaintiff  away  from  tbe  same;  and 
if  they  failed  to  exercise  such  reasonable  care, 
and  such  failure  directly  contributed  to  tbe 
injury,  the  plaintiff  cannot  recover."  The  evi- 
dence was  such  as  to  make  this  instruction  ap- 
plicable if  it  expresses  tbe  law  correctly  on  tbe 
facts.  This  instruction  raises  one  of  the  most 
vexed  questions  in  the  law.  It  is  well  settled 
that  an  infant  of  tender  years  is  deemed  in  law 
not  possessed  of  sufficient  discretion  to  make  it 

guilty  of  negligence  for  its  failure  to  exercise 
ue  care  for  its  own  safely.  Shearm.  &  Redf. 
Neg.  8d  ed.  p.  48,  note  1;  2  Tbomp.  Neg.  p. 
1181.  On  that  point  there  is  no  conflict  of 
opinion.  But  there  is  a  sharp  conflict  of  opin- 
ion between  courts  of  last  resort  as  to  whether 
the  negligence  of  the  parent  or  guardian  hav- 
ing the  custody  and  control  of  such  infant  in 
exposing  it  to  danger  from  the  negligence  of 
others,  whereby  it  is  injured,  can  be  attributed 
to  such  infant  so  as  to  defeat  its  right  of  recov- 
ery therefor.  It  is  contended  in  support  of  the 
correctness  of  the  instruction  by  appellee's 
counsel  that  the  overwhelming  weight  of  ju- 
dicial decisions  condemns  the  instruction, 
while  appellant  contends  that  this  court  is 
committed  to  the  doctrine  expressed  by  the 
instruction  in  a  long  jine  of  its  own  decisions, 
in  proof  of  which  we  are  cited  to  the  cases  of 
PittOmrgh,  Ft.  W.  iSb  C.  R,  Co.  v.  VinmQ,  27 
Ind.  518,  92  Am.  Dec.  269;  Lafayette  dt  I.  R. 
Co.  V.  Huffman,  28  Ind.  287,  92  Am.  Dec.  818; 
'  41  L.  R.  A. 


JeffersonnUe,  M.  A  I.  R.  Co.  v.  Bmiben,  40  Ind. 
545;  Hathaway  v.  Toledo,  W.  <£;  W.  R.  Go.  46- 
Ind.  25;  EvanavUle  A  C.  R.  Co.  v.  Wolf,  59 
Ind.  89;  Mayheio  v.  Bxirns,  103  Ind.  328;  In- 
dianapolis,  P.  d  C.  R.  Co.  v.  Pitzer,  109  Ind. 
179,  58  Am.  Rep.  887;  LouUville,  N.  A.  <t  C. 
R  Co.  V.  8/ianks,  182  Ind.  895;  Indianapolie, 
D.  d  W.  R.  Co.  V.  Wilson,  184  Ind.  95;  CUre- 
land,C.  C.  dk  St.  L.  R.  Co.  v.  Keely,  138  Ind. 
600. 

But  it  is  contended  by  appellant's  counsel 
that  tbe  question  here  involved,  namely, 
whether  the  contributory  negligence  of  the 
parents  of  an  ^infant  plaintiff  of  such  tender 
vears  as  incapacitates  it  to  exercise  due  care  is 
imputable  to  the  child,  was  not  presented,  con- 
sidered, or  decided    in   any  of   these   cases. 

This  claim  is  a  little  too  broad.  That  ques- 
tion may  not  have  been  presented  or  considered 
in  any  of  those  cases,  and  we  are  inclined  to 
think  that  is  true.  But  in  two  of  tbe  cases 
only  was  it  decided.  It  is  recognized  as 
established  law  everywhere  that  in  an  action 
by  a  parent  on  account  of  tbe  death  of  such  an 
infant  of  tender  years  under  statutes  for  the 
death  of  tbe  child  caused  by  the  negligence  of 
the  defendant  and  for  loss  of  services  where 
death  did  not  ensue,  at  common  law,  the  pa- 
rent's negligence  through  which  the  child  wa& 
exposed  to  the  danger  contributing  to  the  in- 
jury defeats  the  parent's  action,  it  being  recog- 
nized that  there  is  no  difference  in  tbe  effect  of 
such  negligence  on  the  part  of  the  parent  in 
such  an  action  and  tbe  effect  of  his  negligence 
contributing  to  an  injury  to  his  own  person  or 
property.  In  either  case  he  attempts  to  found 
an  action  for  damages  on  his  own  negligence 
and  wrong,  which  would  be  manifestly  un- 
just, as  well  as  against  principle  and  author- 
ity. But  where  tbe  child  brings  the  action  to- 
recover  damages  for  its  own  injury,  where  tbe 
judgment  recovered  must  inure  to  its  own 
exclusive  benefit,  where,  its  improvident  ac- 
tions contributed  to  such  injury,  manifestly  a 
veiy  different  question  is  presented.  The  law 
taking  cognizance  of  its  want  of  discretion, 
and  that  its  tender  years  renders  it  impossible 
for  it  to  know  any  better,  exempts  it  from  tbe 
charge  of  negligence. 

Upon  what  principle,  then,  we  are  led  to 
inquire,  may  its  parent's,  guardian's,  or  custo- 
dian's negligence  be  imputed  to  it  so  as  to- 
take  away  its  property  in  its  cause  of  action 
for  defendant's  negligence  making  it  a  cripple 
for  life?  We  know  of  none  unless  this  court 
is  by  its  previous  decisions  irretrievably  com- 
mitted to  that  doctiine.  The  first  case  cited 
above,  m..  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Vining,  27  Ind.  513,  92  Am.  Dec.  269,  was  a 
case  where  the  father,  as  administrator,  recov- 
ered the  judgment  for  tbe  death  of  his  son 
through  the  negligence  of  the  defendant  rail- 
way company.  The  judgment  was  reversed 
for  error  in  overruling  a  demurrer  to  the  com- 
plaint asfiigning  for  cause  insufficiency  of  facts; 
(2)  that  the  plaintiff  had  no  legal  capacity  to 
sue  as  administrator  of  his  infant  son.  It  was 
held  that  tbe  right  of  action  by  tbe  statute  was 
in  tbe  father  as  such,  and  not  in  tbe  adminis- 
trator, and  it  was  further  held  that  tbe  com- 
plaint was  bad  for  failure  to  allege  that  the 
parents  of  the  infant,  being  seven  years  of  age, 
were  free  from  contributory  negligence,  and  it 
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was  also  held  that  the  evidence  was  insuffl- 
cient  This  decision  was  clearly  right,  because 
under  the  statute  the  cause  of  action,  if  any  ex- 
isted, belonged  to  the  father  as  such.  That 
right  of  action  for  the  negligence  of  the  de- 
fendant could  only  be  maintained  by  him  by 
allegation  and  proof  that  his  own  negligence 
did  not  contribute  to  the  injury  sued  for.  as  in 
any  other  suit  by  him  for  negligence.  There 
was  not  any  question  made,  as  there  could  not 
have  been  made  any  question,  in  the  case  as  to 
the  imputabilitv  of  the  parent's  negligence  to 
the  injui:ed  child.  Yet  this  court,  in  support 
of  its  conclusion,  cited  the  leading  case,  and 
the  one  which  originated  the  doctrine  of  im- 
puting the  negligence  of  the  parent  or  custo- 
dian to  the  child,  namely,  Hartfield  v.  Roper 
(decided  by  the  supreme  court  of  New  York 
in  1839)  21  Wend.  615.  84  Am.  Dec.  278. 
While  that  case  decides  that  the  contributory 
negligence  of  the  parent  may  defeat  an  action 
for  injury  through  negligence  to  an  infant 
who  is  non  sui  juris,  making  it  to  that  extent 
applicable,  and  affords  support  to  the  conclu- 
sion reached  in  Vining*8  Case,  yet  Hartfield  v. 
Roper,  21  Wend.  615,  34  Am.  Dec.  273.  goes 
further,  and  originates  the  doctrine  of  the  im- 
putability  of  the  parent's  negligence  to  the 
•child  so  as  to  defeat  its  ri/rht  of  action,— a 
proposition  not  involved  in  Vining's  Case. 

The  next  case  in  which  any  question  of  the 
sort  was  involved  coming  up  before  this  court 
was  Lafayette  d  L  R.  Go,  v.  Huffman,  28  Ind. 
287,  92  Am.  Dec.  318,  and  that  case  did  in- 
volve the  precise  question  bere  involved,  but 
it  appears  from  the  case  that  this  court  did  not 
think  any  other  or  different  question  was  pre- 
sented than  that  presented  and  decided  in 
Vining's  Case.  There  is  not  a  word  in 
the  case  that  indicates  that  this  court  in- 
tended to  decide  that  an  infant  non  sui 
juris  iniured  by  negligence  is  chargeable  with 
the  negligence  of  its  parents  contributing  to  its 
injury.  The  case  is  decided  upon  the  theory, 
simply,  that  the  parent's  negligence  contribut- 
ing to  the  injury  defeats  the  action.  The  only 
authority  cited  for  such  conclusion  is  Vining's 
Cnse,  and  that  this  court  supposed  it  was  de- 
ciding nothing  but  the  same  question  that  had 
been  decided  bv  it  in  that  case  is  clearly  evi 
denced  by  the  language  in  reference  thereto  in 
the  Huffman  Case,  as  follows:  **We  are  clear 
that  the  law  was  correctly  stated  [in  Vining's 
Case],  and  its  application  to  this  case  cannot 
be  questioned."  That  case  was  correctly  de- 
cided, as  we  have  already  seen,  and  that  seems 
to  be  all  this  court  supposed  it  was  deciding  in 
the  Huffman  Case,  the  opinion  beinff  delivered 
in  both  cases  by  the  same  judge,  Ray.  But 
the  latter  case  necessarily  decides  an  entirely 
different  question  than  the  former,  namely, 
that  the  negligence  of  the  parent  may  be  im- 
puted to  the  injured  child  who  is  non  sui  juris 
so  as  to  defeat  its  action  for  its 'own  injury 
caused  by  a  defendant's  negligence.  The 
most  cogent  reasons  ought  to  be  shown  why 
such  an  inconsiderate  judgment  should  bind 
this  court  to  a  rule  thus  Inadvertentlv  estab- 
lished, and  without  consideration  of  the  real 
question  involved  and  decided.  We  are  now 
for  the  first  time  in  the  history  of  our  court 
asked  to  give  the  question  consideration,  and 
say  whether,  in  our  judgment,  the  law  imputes 
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the  parent's   negligence  to  the  child  non  sui 
juris  in  such  an  action.    The  decision  in  the 
Hvff'man  Case  is  the  principal  barrier  to  such 
consideration  and  decision,  and,  while  it  is  the 
policv  of  the  law  not  to  depart  from  decisions 
prevfously  made  by  a  court  of  last  resort,  yet 
the  same  law  does  require  such  departure  where 
adherence  to  such  decisions  would  be  produc- 
tive of  more  evil  than  the  departure  therefrom, 
and  the  establishment  of  the  better  and  sound- 
er rule.     It  is  very  seldom  that  a  departure 
from  decisions  which  establish  a  rule  of  prop- 
erty can  be  justified.     But  the  decision  in  the 
Huffman  Case  does  not  establish  a  rule  of  prop- 
erty.    The  only  other  case  in  this  court  that 
can  be  construed  into  holdins  to  the  doctrine 
necessarily  involved  in  the  decision  in  Hvff'- 
man'sCasels  Hathaway  v.  Toledo,  W,  db  W.  R, 
Co.  46  Ind.  25.    That  case  did  necessarily  in- 
volve the  same  question  involved  and  decided 
in  Hvffman*s  Case.    And  for  the  first  time  this 
court  seemed  to  realize  what  had  been  decided 
without  consideration  in  the  Huffman  Case  in 
the  following  language  by  Downey,  J.,  deliv- 
ering the  opinion  of  the  court,  namely:     "It 
seems  harsh  to  apply  this  doctrine  to'  a  case 
where  damage  occurs  to  a  child,  and  yet  the 
application  is  made,  and  this  whether  the  fault 
is  that  of  the  child  itself  or  the  negligence  of 
the  person  under  whose  immediate  care  it  isl 
.     .     .     This  doctrine  is  sanctioned  by  several 
decisions  of  this  court.     Pittsburgh,  Ft.  IF.   d 
C  R.  Co.  V.  Vining,  27  Ind.  513,  92  Am.  Dec 
269;  Lafayette  d  I.  R.    Co.  v.  Huffman.    2S 
Ind.  287,  92  Am.   Dec.  318;  Jeffer»mviUe,  M. 
db  1.  R.  Co.  V.  Bowen,  40  Ind.  545."    This  lan- 
guage sounds  more  like  an  apology  than  the  de- 
cision of  a  great  principle.     All  the  other  cases 
decided   by  this  court  to  which  we  have  been 
referred  named  in  the  forepart  of  this  opinion, 
including  the  Bowen  Case,  in  40  Ind.,  the  last 
case  citSd  in  the  foregoing   qiiotation,  with 
certain  exceptions,  herem after  mentioned,  are 
cases  where  the  parent   sues  for  damages  to 
him  on  account  of  loss  of  services  at  common 
law  or  under  the  statute,  and  the  rule  was  cor- 
rectly applied  that  his  negligence  in  exposing 
his  child  contributing  to  the  injury  defeated 
bis  action,  which  has  no  influence  whatever  on 
the  question  now  before  us.    But  the  marked 
distinction    between  the  two  classes  of  cases 
was  wholly  lost  sight  of  by  this  court  in  de- 
ciding the  Huffman  Case  and  the    Hathaway 
Case.    The  observations  of  Chief  Justice  Beas- 
ley  in  discussing  Hartfield  v.  Roper,  speaking 
for  the  supreme  court  of  New  Jersey,  are  so 
pertinent  that  we  adopt  them:     "The  problem 
is,  whether  an  infant  of  tender  years  can  be 
vicariously  negligent,  so  as  to  deprive  itself  of 
a  remedy  that  it  would  otherwise  be  entitled 
to.     In  some  of  the  American  states  this  ques- 
tion has  been  answered  by  the  courts  in  the 
affirmative,  and  in  others  in  the  negative.    To 
the  former  of  these  classes  belongs  tne  decision 
in  Hartfield  v.  Roper,  reported  in  21  Weed. 
615,  34  Am.  Dec.  278,    This  case  appears  to 
have  been  one  of  first  impression  on  this  sub- 
ject, and  it  is  to  be  regarded,  not  only  as  the 
precursor,  but  as  the  parent,  of  all  the  cases  of 
the  same  strain  that  have  since  appeared.  The 
inquiry  with  respect  to  the  effect  of  the  negli- 
gence of  the   custodian    of  the  infant,  too 
young  to  be  intelligent  of  situations  and  cir- 
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cumstances,  was  directly  presented  for  decision 
in  the  primary  case  thus  referred  to.  .  .  . 
It  is  obvious  that  the  judicial  theory  was,  that 
the  infant  was,  through  the  medium  of  its 
custodian,  the  doer,  in  part,  of  its  own 
misfortune,  and  that,  consequently,  by  force 
of  the  well-known  rule,  under  such  conditions, 
he  had  no  right  to  an  action.  This,  of  course, 
was  visiting  the  child  for  the  neglect  of  the  cus- 
todian, and  such  infliction  is  justified  in  the 
•case  cited  in  this  wise:  *The  infant,'  says  the 
court,  'is  not  sui  juris.  He  belongs  to  another, 
to  whom  discretion  in  the  care  of  his  person  is 
exclusively  confided.  That  person  is  keeper 
and  agttnt  for  this  purpose;  in  respect  to  third 
persons  his  act  must  be  deemed  that  of  the  in- 
fant: his  neglects  the  infant's  neglects.'  It  will 
be  observed  that  the  entire  context  of  this  quo- 
tation is  the  statement  of  a  single  fact,  and  a 
deduction  from  it,  the  premise  being,  that  the 
child  must  be  in  the  care  and  charge  of  an 
adult,  and  the  inference  being  that,  for  that 
reason,  the  neglects  of  the  adult  are  the  neg- 
lects of  the  infant.  But  surely  this  is  con- 
spicuously a  non  sequitur.  IIow  does  the 
custody  of  the  infant  justify,  or  lead  to,  the 
imputation  of  another's  fault  to  him?  The 
law,  natural  and  civil,  puts  the  infant  under 
the  care  of  the  adult,  but  how  can  this  right 
to  care  for  and  protect  be  construed  into  a 
right  to  waive,  or  forfeit,  any  of  the  legal 
rights  of  the  infant?  The  capacity  to  make 
such  waiver  or  forfeiture  is  not  a  necessary,  or 
even  convenient,  incident  of  this  office  of  the 
adult,  but,  on  the  contrary ,  is  quite  inconsistent 
with  it,  for  the  power  to  protect  is  the  opposite 
of  the  power  to  harm,  either  by  act  or  omis- 
sion. In  this  case  in  Wendell  it  is  evident  that 
the  rule  of  law  enunciated  by  it  is  founded  in 
the  theory  that  the  custodian  of  the  infant  is 
the  agent  of  the  infant.  But  this  is  a  mere  as- 
sumption without  legal  basis,  for  such  custo- 
dian is  the  afirent.  not  of  the  infant,  but  of  the 
law.  If  such  supposed  agency  existed,  it 
would  embrace  many  interests  of  the  infant, 
and  could  not  be  confined  to  the  single  instance 
where  an  injury  is  inflicted  by  the  co-operative 
tort  of  the  guardian.  And  yet  it  seems  certain 
that  such  custodian  cannot  surrender  or  im- 
pair a  single  right  of  any  kind  that  is  vested  in 
the  child,  nor  Impose  any  legal  burden  upon 
it.  If  a  mother  traveling  with  her  child  in  her 
arms  should  agree  with  a  railway  company, 
that  in  case  of  an  accident  to  such  infant  by 
reason  of  the  joint  negligence  of  herself  and 
the  company  the  latter  should  not  be  liable  to 
a  suit  by  the  child,  such  an  engagement  would 
be  plainly  invalid  on  two  grounds.  First  the 
contract  would  he  contra  bonos  mores,  and,  sec- 
ond, because  the  mother  was  not  the  agent  of 
the  child  authorized  to  enter  into  the  agree- 
ment. Nevertheless,  the  position  has  been 
deemed  defensible  that  the  same  evil  conse- 
•quences  to  the  infant  will  follow  from  the  neg- 
ligence of  the  mother  in  the  absence  of  such 
supposed  contract,  as  would  have  resulted  if 
such  contract  should  have  been  made,  and 
should  have  been  held  valid.  In  fact,  this  doc- 
trine of  the  imputability  of  the  misfeasance  of 
the  keeper  of  a  child  to  the  child  itself,  is 
deemed  to  be  a  pure  interpolation  into  the  law, 
for,  until  the  case  under  criticism  it  was  abso- 
lutely unknown,  nor  is  it  sustained  by  legal 
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analogies.  Infants  have  always  been  the  par- 
ticular objects  of  the  favor  and  protection  of 
the  law.  In  the  language  of  an  ancient  au- 
thority this  doctrine  is  thus  expressed:  *The 
common  principle  is,  that  an  infant,  in  all 
things  which  sound  in  his  benefit,  shall  have 
favor  and  preferment  in  law  as  well  as  anoth- 
er man,  but  shall  not  be  prejudiced  by  any- 
thing in  his  disadvantage.  9  Vin.  Abr.  374.' 
.  .  .  Nothing  could  be  more  to  the  prejudice 
of  an  infant  than  to  convert,  by  construc- 
tion of  law,  the  connection  between  himself 
and  his  custodian  into  an  agency  to  which  the 
harsh  rule  of  respondeat  superior  should  be  ap- 
plicable. The  answerableness  of  the  principal 
for  the  authorized  acts  of  his  a^eut  is  not  so 
much  the  dictate  of  natural  iustice  as  of  pub- 
lic policy,  and  has  arisen,  with  some  propriety, 
from  the  circumstances  that  the  creation  of  the 
agency  is  a  voluntary  act,  and  that  it  can  be 
controlled  at  the  will  of  its  creator.  But  in 
the  relationship  between  the  infant  and  its 
keeper  all  these  decisive  characteristics  are 
wholly  wanting.  The  law  imposes  the  keeper 
upon  the  child,  who,  of  course,  can  neither 
control  nor  remove  him,  and  the  injustice, 
therefore,  of  making  the  latter  responsible,  in 
any  measure  whatever,  for  the  torts  of  the 
former,  would  seem  to  be  quite  evident. 
Such  subjectively,  would  be  hostile,  in  every 
respect,  to  the  natural  rights  of  the  infant,  and 
consequently  cannot,  with  any  show  of  rea- 
son, be  introduced  into  that  provision  which 
both  necessity  and  law  establish  for  his  pro- 
tection. Nor  can  it  be  said  that  its  existence 
is  necessary  to  give  just  enforcement  to  the 
rights  of  others.  When  it  happens  that  both 
the  infant  and  its  custodian  have  been  injured 
by  the  co-operative  negligence  of  such  custo- 
dian and  a  third  party,  it  seems  reasonable,  at 
least  in  some  degree,  that  the  latter  should  be 
enabled  to  say  to  the  custodian,  you  and  I,  by 
our  common  carelessness,  have  done  this 
wrong,  and  therefore  neither  can  look  to  the 
other  for  redress.  But  when  such  wronicdoer 
says  to  the  infant,  your  guardian  and  I,  by 
our  joint  misconduct,  have  brought  this  loss 
upon  you,  consequently  you  have  no  right  of 
action 'against  me,  but  you  must  look  for  in- 
demnification to  your  guardian  alone,  a  propo- 
sition is  stated  that  appears  to  be  without  any 
basis  either  in  good  sense  or  law.  The  con- 
version of  the  infant,  who  is  entirely  free  from 
fault,  into  a  wrongdoer,  by  imputation,  is  a 
logical  contrivance,  uncongenial  with  the  spirit 
of  jurisprudence.  The  sensible  and  legal  doc- 
trine is  this:  An  infant  of  tender  years  can- 
not be  charged  with  negligence;  nor  can  he  be 
so  charged  with  the  commission  of  such  fault 
by  substitution,  for  he  is  incapable  of  appoint- 
ing an  agent,  the  consequence  being  that  he 
can,  in  no  case,  be  considered  to  be  the  blam- 
able  cause,  either  in  whole,  or  in  part,  of  his 
own  injury.  There  is  no  injustice,  nor  hard- 
ship, in  requiring  all  wrongdoers  to  be  answer- 
able to  a  person  who  is  incapable  eithei  of  self- 
protection  or  of  being  a  participator  in  their 
misfeasance.  Nor  is  It  to  be  overlooked  that  the 
theory  here  repudiated,  if  it  should  be  adopted, 
would  go  the  length  of  making  an  infant  in  its 
nurse's  arms  answerable  for  all  the  negligences 
of  such  nurse  while  thus  employed  in  its  serv- 
ice.    ...    If  the  neglects  of  the  guardian  are 
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to  be  regarded  as  the  neglects  of  the  infant, 
as  was  asserted  in  the  New  York  decision,  it 
would,  from  logical  necessity,  follow,  that  the 
infant  must  indemnify  those  who  should  be 
harmed  by  such  neglects.  That  such  a  doc- 
trine has  never  prevailed  is  conclusively  shown 
by  the  fact  that  in  the  reports  there  is  no  indi- 
cation that  such^a  suit  has  ever  been  brought. 
It  has  already  been  observed  that  judicial  opin- 
ion, touching  the  subject  just  discussed,  is  in  a 
state  of  direct  antagonism,  and  it  would  there- 
fore serve  no  useful  purpose  to  refer  to  any  of 
them.  It  is  sufficient  to  say  that  the  leading 
text- writers  have  concluded  that  the  weight  of 
such  authority  is  adverse  to  the  doctrine  that 
an  infant  can  become,  in  any  wise,  a  tort  feasor 
by  imputation.  1  Sbearm.  &  Redf .  Neg.  §  75; 
Whart.  Neg.  §  811;  2  Wood,  Railway  Law, 
p.  1284."  Newman  v.  Philltpsburg  Horse  Car 
R,  Co.  52  N.  J.  L.  446,  8  L.  R.  A.  842. 

In  the  states  of  Alabama,  Connecticut,  Penn- 
sylvania. North  Carolina,  Tennessee,  Texas, 
Georgia,  Vermont,  Louisiana,  Virginia,  Mary- 
land, Michigan,  Mississippi,  New  Hampshire, 
Iowa,  Illinois,  Missouri,  Nebraska,  Ohio,  New 
Jersey,  and  perhaps  others,  the  doctrine  of 
HatiJUld  V.  Boper  has  been  distinctly  repudi- 
ated. The  supreme  court  of  North  Carolina 
says:  **The  imputation  of  the  negligence  of 
parents  and  guardians  to  children  of  tender  age 
is,  says  Shearman  &  Redfield  on  Negligence 
(vol.  1,  ^  74),  an  invention  of  the  supreme  court 
of  New  York  in  the  .  .  .  case  of  Hartfield  v. 
Boper,  21  Wend.  615,  84  Am.  Dec.  278,  and 
has  been  followed  in  many  of  the  decisions  of 
that  state,  although  it  is  said  by  these  authors 
to  be  founded  upon  a  dictum  which  has  only 
been  assumed  to  be  the  law  by  the  court  of  last 
resort,  but  never  squarely  presented  to  that 
tribunal  for  decision.  And  they  further  re- 
mark that  it  may  well  be  doubted  whether  the 
question  has  ever  been  fully  argued  anywhere, 
and  that  the  result  of  their  examination  of  the 
cases  is  to  satisfy  them  'Hhat  the  last  of  the 
long  series  of  so  called  decisions  on  this  point 
is  like  the  first,  a  mere  dictum  uttered  without 
hearing  argument  and  without  consideration." 
Bottoms  V.  Seaboard  cfe  B.  B  Co.  114  N.  C.  6»9, 
26  L.  R.  A.  784. 

In  reviewing  the  case  of  Hartfield  v.  Roper, 
21  Wend.  615,  34  Am.  Dec.  278,  Mr.' Beach 
says  that  the  doctrine,  as  applied  to  children 
too  young  to  exercise  discretion,  is  an  anomaly, 
and  in  striking  contrast  with  the  case  of  a 
donkey  which  is  carelessly  exposed  in  the  high- 
way, and  negligently  run  down  and  injured, 
and  also  with  the  case  of  oysters  carelessly 
placed  in  the  bed  of  a  river,  and  injured  by  the 
negligent  operation  of  a  vessel,  in  both  of  which 
cases  actions  have  been  maintained.  And  he 
forcibly  observes  that  under  the  principle  re- 
ferred to,  the  child,  were  he  an  ass  or  oyster, 
would  secure  a  protection  which  is  denied  him 
as  a  human  being  of  tender  years.  Beach, 
Contrib.  Neg.  §  415.  This  author,  in  his  ex- 
amination of  the  doctrine,  remarks:  "It  is  not 
true  that  an  infant  is  not  sui  juris.  In  the 
sense  of  being  entitled  to  maintain  an  action 
for  his  own  benefit,  he  is  sui  Juris.  As  far  as 
his  right  of  action  is  concerned  he  is  in  no  re- 
spect the  chattel  of  his  father.  .  .  .  The  judg- 
ment [when  suing  by  guardian  or  next  friend], 
if  any  is  recovered,  is  the  property  of  the 
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minor."    Beach,  Contrib.  Neg.  2d  ed.  §  128. 
The  supreme  court  of  Illinois  was  classed  by 
text- writers  and  other  courts  as  was  Indiana, 
as  holding  to  the  doctrine  of  Hartfield  v.  Roper. 
But  the  supreme  court  of  Illinois,  in  Chicago 
City  B,  Co.  V.  Wilcox,  188  111.  870, 21  L.  R.  A.  76. 
after  reviewing  twelveJllinois  decisions,  decid- 
ed in  1891  against  the  rule  in  Hartfield  v.  Roper, 
and  said:     *'It  seems  to  be  assumed  by  several 
of  the  writers  on  the  subject  that  this  court  is 
committed  to  the  doctrine  that  in  a  suit  by  a 
a  child  to  recover  damages  caused  by  the  neg- 
ligence of  the  defendant,  the  negligence  of  the 
plaintiff's  parents  or  custodians  may  be  im- 
puted to  the  plaintiff  in  support  of  the  defense 
of  contributory  negligence.     While  there  is  in 
some  of  the  cases  some  foundation  for  this  a<(- 
sumption,  yet,  in  our  opinion,  the  question  has 
never  been  so  considered  or  determined  bj  thie 
court  as  to  make  it  the  settled  rule  in  this 'stale. 
Most  of  the  cases  to  which  reference  is  made 
as  supporting  said  doctrine  were  suits  brought 
by  a  parent  In  his  own  right,  or  as  the  legal 
representative  of  the  child,  where  the  death  of 
the  child  was  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant."    After  re- 
viewing the  Illinois  cases,  that  court  goes  on  to 
say:     *'It  is  apparent  that  in  none  of  the  cases 
above  mentioned  was  there  any  occasion  for 
the  court  to  determine  whether,  as  a  rale  of 
law,  the  negligence  of  the  plain tiff^s  parents  or 
custodian  would  sustain  the  defense  of  contrib- 
utory negligence,  nor  is  there  any  attempt  in 
any  of  them  to  consider  or  discuss  the  rule. 
In  several  of  them  language  is  used  wbicb 
would  seem  to  imply  a  tacit  recognition  of  the 
doctrine  of  imputed  negligence,  but  in  none  of 
them  was  the  adoption  of  that  doctrine  essen- 
tial to  the  decision,  nor  can  we  suppose  from 
the  language  used  that  the  court  intended  to 
commit  itself  definitely  to  an  affirmance  of  that 
doctrine."    "The  rule  denying  the  doctrine  of 
imputed  negligence  is  now  recognized  and  en- 
forced by  the  courts  of  many  of  the  states,  and 
is  supported  by  the  reasoning  and  authority  of 
text-writers  whose  opinions  are  justly  entitled 
to  a  high  degree  of  consideration.     Among 
them  may  be  mentioned  Mr.  Bishop,  who  in 
his  recent  treatise  of  Non  Contract  Law,  ^  5^2, 
says:     'This  new  doctrine  of  imputed  negli 
gence,  whereby  the  minor  loses  his  suit,  not 
only  where  he  is  negligent  himself,  but  where 
his  father,  grandmother,  or  mother's  maid  in 
negligent,  is  as  flatly  in  conflict  with  the  estab- 
lished system  of  the  common  law  as  anytbio? 
possible  to  be  suggested.     The  law  never  took 
away  a  child's  property  because  his  father  was 
poor,  or  shiftless,  or  a  scoundrel,  or  because 
anybody  who  could  be  made  to  respond  to  s 
suit  for  damages  was  a  negligent  custodian  of 
it.    But,  by  the  new  doctrine,  after  a  child  has 
suffered  damages,  which,  confessedly,  are  as 
much  his  own  as  an  estate  conferred  upon  fain 
by  gift,  and  which  he  is  entitled  to  obtain  out 
of  any  of  the  several  defendants  who  may  have 
contributed  to  them,  he  cannot  have  them  if  bis 
father,  grandmother,  or  mother's  maid  happens 
to  be  the  one  making  the  contribution.    In 
these  and  other  respects,  it  is  submitted,  the  es- 
tablished principles  stated  in  a  preceding  sec- 
tion are  conclusive  of  the  proposition  that  tbe 
doctrine  now  in  contemplation  does  not  belong 
to  the  common  law.' "    To  the  same  effect,  see 
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Whart.  Neg.  §§  314  et  seq.;  Beach,  Contrib. 
Neg.  g§  38-48. 

The  supreme  court  of  Greorflria,  in  Atlanta  d 
a.  Air-Line  R.  Co.  v.  Oravitt,  93  Ga.  369,  26  L. 
H.  A.  553,  in  an  able  opinion,  coDdemDing 
Hartfield  v.  Baper,  and  speaking  of  this  Illinois 
case,  says:  ''In  many  of  the  text-books  it  is 
stated  that  the  opposite  view  prevails  in  Illi- 
nois, and  numerous  decisions  of  the  supreme 
•court  of  that  state  are  cited  in  support  Of  this 
statement,  seemingly  with  good  reason.  Be 
this  as  it  may,  however,  that  state,  by  its  recent 
decisions,  has  'wheeled  into  line,'  and  joined  the 
procession  of  those  jurisdictions  which  have 
repudiated  the  doctrine  of  Hartfield  v.  Boper." 

Iowa  was  also  classed  as  one  of  the  states 
holding  to  the  doctrine  of  Hartfield  v.  Roptr, 
until  Wynwre  v.  Mahatika  County^  78  Iowa,  896, 
6  L.  H.  A.  545,  was  decided  in  1889.  In  that 
-case  the  lowatcases  were  reviewed,  and  it  was 
held  that  the  previous  decisions  of  that  court 
had  assumed,  without  deciding,  that  the  true 
•doctrine  was  that  of  Hartfield  v.  BopeTy  but  in 
this  latter  decision  the  court  distinctly  and  em- 
phatically repudiated  that  doctrine. 
-  We  therefore  conclude  that  these  authorities 
announce  and  declare  the  only  correct  rule  of 
law  upon  the  subject,  and  hence  the  cases  of 
Lafayette  db  L  R.  Co.  v.  Huffman,  28  Ind.  287, 
92  Am.  Dec.  318,  and  Hathaway  v.  Toledo,  W. 
d  W.  R.  Co.  46  Ind.  25,  in  so  far  as  they  con- 
flict with  the  conclusion  here  reached,  are  over- 
ruled. It  follows  that  the  court  did  not  err  in 
refusing  the  thirteenth  instruction. 

One  of  the  cases  decided  by  this  court  and 
cited  by  appellant's  counsel  as  sustaining  the 
•doctrine  of  Hartfield  v.  Roper  is  Louismlk,  N. 
A.  d  C.  R.  Co.  v.  Shanks,  132  Ind.  896.  But 
that  case  does  not  so  decide,  but  simply  as- 
sumes that  doctrine  to  be  the  law,  both  parties 
•seeming  to  concede  that  such  was  the  law. 

Another  one  of  the  list  of  cases  cited  by  ap- 
pellant calling  for  special  mention  is  that  of 
Indianapolis,  D.  &  W.  R.  Co.  v.  Wilson,  134 
Ind.  95.  The  complaint  was  held  bad  in  that 
•case  because  it  showed  that  the  plaintiff,  a  boy 
nine  years  of  age,  was  euilty  of  contributory 
negligence,  notwithstanding  its  general  aver- 
ment that  he  was  free  from  contributory  neg- 
ligence, the  complaint  having  proceeded  on  the 
theory  that  he  had  sufficient  age  and  discretion 
to  be  chargeable  with  negligence.  No  question 
about  the  imputability  of  negligence  is  hinted 
at  in  the  case,  much  less  decided. 

The  only  other  casein  the  list  cited  by  appel- 
lant not  embraced  in  the  class  where  the  parent 
sues  as  parent  for  the  death  of  the  child  under 
the  statute  or  at  common  law  for  loss  of  services 
is  Cleveland,  C.  C.  <fe  St.  L.  R.  Co.  v.  Keely,  138 
Ind.  600.  No  question  of  the  imputability  of 
the  negligence  of  the  parents  or  custodians  was 
involved  or  decided  in  that  case.  The  plaintiff 
was  a  boy,  who  was  eleven  years  old  when  the 
injury  occurred,  suing  by  next  friend.  This 
court,  in  answer  to  the  objection  that  the  com- 
plaint did  not  allege  due  care  on  part  of  the 
boy's  parents,  observed :  *  'The  appellee  in  this 
case  is  suihg  for  his  own  injurv.  He  was  him^ 
self  capable  of  going  to  school  across  the  rail- 
road, and  his  parents  are  not  in  the  case,  nor 
is  it  necessary  that  they  should  be." 

The  refusal  of  two  other  instructions  is  com- 
4>lained  of  by  the  appellant,  reading  as  fol- 
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lows:  *'Seven.  If,  at  the  time  of  the  injuries 
complained  of,  the  defendant  had  a  contract 
with  any  person  to  furnish  it  with  lumber  by 
the  year  or  otherwise,  and  to  deliver  the  same 
to  the  city,  and  such  person  did  in  fact,  under 
such  contract,  deliver  said  lumber,  and  pile 
the  same  in  the  street,  then  the  act  of  such 
person  or  persons  in  delivering  and  piling  the 
same  was  not  the  act  of  the  city,  and  the  city 
would  not  be  liable  for  any  negligence  of  such 
person  in  placing  the  same  in  the  street,  un- 
less it  had  notice  thereof,  either  express  or  im- 
plied." "Twelfth.  If  the  lumber  mentioned  in 
the  complaint  was  not  placed  in  the  street  by 
the  city,  but  was  placed  there  by  someone  else, 
to  be  used  in  the  construction  or  repair  for  a 
building,  or  for  any  other  purpose,  then  the 
city  is  not  liable  for  any  accident  resulting 
therefrom,  unless  it  had  notice,  either  express 
or  implied,  that  the  same  was  in  the  street, 
and  that  the  same  was  in  an  unsafe  and  dan- 
gerous condition."  The  first  paragraph  of  the 
complaint  proceeded  upon  the  theory  that  the 
city  itself  placed  the  lumber  in  the  street  and 
the  second  that  it  suffered  it  to  exist  after  no- 
tice. There  was  evidence  from  which  the  jury 
might  have  inferred  that  the  lumber  was  piled 
in  the  street  by  sawmill  men  with  whom  the 
city  had  a  contract  for  its  purchase  and  deliv- 
ery. There  was  also  evidence  from  which  the 
jury  might  have  inferred  that  the  lumber  be- 
longed to  private  persons,  to  be  used  in  the 
erection  of  a  dwelling  house,  and  with  which 
the  city  had  no  connection  whatever.  The 
difficulty  in  determining  the  particular  pur- 
pose for  which  and  by  whom  the  lumber  was 
put  in  the  street  was  greatly  enhanced  by  the 
great  length  of  time  that  had  elapsed  between 
the  act  and  the  bringing  of  the  suit,  being 
about  twenty  years.  But,  if  the  city  pur- 
chased lumber  from  outside  parties,  and  such 
parties,  in  delivering  it,  wrongfully  piled  it  in 
the  street,  such  vendor  of  the  lumber,  in  de- 
livering it  to  the  city,  was  not  the  agent  of  the 
city,  and  the  city  was  not  liable  for  such  act. 
The  general  rule  is  that  a  municipal  corpora- 
tion is  not  responsible  for  the  negligence  of  an 
independent  contractor  with  such  corporation. 
Leeds  v.  Ric/tmond,  102  Ind.  372;  2  Dill.  Mun. 
Corp.  4th  ed.  §  1028.  But.  as  was  held  in  the 
former  opinion  in  this  case,  a  city  which  suf- 
fers an  obstruction  or  cause  of  danger  to  re- 
main for  an  unreasonable  length  of  time  upon 
its  streets  or  sidewalks,  so  that  the  city  might 
be  presumed  to  have  notice  of  the  obstruction, 
would  be  liable  therefor  to  the  same  extent  as 
if  the  city  had  itself  placed  the  obstruction  or 
danger  there  in  the  first  instance.  Olantz  v. 
South  Bend.  106  Ind.  805;  Bulloek  v.  New  York, 
99  N.  Y.  654,  2  N.  E.  1,  and  notes.  Both  of 
the  instructions  7  and  12  involve  the  principle 
of  the  necessity  of  notice  to  the  city,  express 
or  implied,  of  the  existence  of  the  obstruction 
or  danger,  where  the  same  has  not  been  made 
by  the  city  or  some  of  its  agents.  As  was  said 
by  this  court  in  Ft.  Wayne  v.  DeWitt,  47  Ind. 
891,  borrowing  from  2  Dill.  Mun.  Corp.  2d  ed. 
§§  789,  790:  "The  ground  of  the  action  is 
either  positive  misfeasance  on  the  part  of  the 
corporation,  its  officers,  or  servants,  or  by 
others  under  its  authority,  in  doing  acts  which 
cause  the  streets  to  be  out  of  repair,  in  which 
case  no  other  notice  to  the  corporation  of  the 
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conditioo  of  the  street  is  essential  to  its  liabil- 
ity, or  the  ground  of  action  is  the  neglect  of 
the  corporation  to  put  the  streets  in  repair,  or 
to  remove  obstructions  therefrom,  or  to  rem- 
edy causes  of  danger  occasioned  by  the  wrong- 
ful acts  of  others,  in  which  cases  notice  of  the 
condition  of  the  street,  or  what  is  equivalent 
to  notice,  is  necessary,  as  will  presently  be 
stated,  to  give  to  the  person  injured  a  right  of 
action  against  the  corporation,  unless,  indeed, 
the  matter  be  otherwise  regulated  by  statute. 
.  .  .  Where  the  duty  to  keep  its  streets  in  safe 
condition  rests  upon  the  corporation,  it  is  lia- 
ble for  injuries  caused  by  its  neglect  or  omis- 
sion to  keep  the  streets  in  repair,  as  well  as  for 
those  caused  by  defects  occasioned  by  the 
wrongful  acts  of  others;  but  as,  in  such  case, 
the  basis  of  the  action  is  negligence,  notice  to 
the  corporation  of  the  defect  which  caused  the 
injury,  or  facts  from  which  notice  thereof  may 
reasonably  be  inferred,  or  proof  of  circum- 
stances from  which  it  appears  that  the  defect 
ought  to  have  been  known  and  remedied  by 
it,  IS  essential  to  liability;  for  in  such  cases  the 
corporation,  in  the  absence  of  a  controlling 
enactment,  is  responsible  only  for  a  reasonable 
diligence  to  repair  the  defect  or  prevent  acci- 
dents after  the  unsafe  condition  of  the  street 
is  known,  or  ought  to  have  been  known  to  it, 
or  its  officers  having  authority  to  act  respect- 
ing it."  To  the  same  efifect  is  Higert  v.  Oreen- 
eastle,  43  Ind.  674.  According  to  these  prin- 
ciples, the  circuit  court  erred  in  refusing  to 
give  instructions  7  and  12  asked  by  the  appel- 
lant. 

The  giving  and  refusing  of  other  instructions 
are  complained  of,  but  what  we  have  already 
said  covers  about  all  the  vital  questions  in- 
volved in  such  other  instructions.  The  circuit 
court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new 
trial. 

A  petition  for  rehearing  having  been  filed, 
HcCabe,  J.,  on  June  29,  1898,  handed  down 
the  following  response: 

A  very  earnest  petition  for  a  rehearing,  sup- 
ported by  a  very  elaborate  brief,  is  presented 
in  this  case. 

The  first  fault  found  with  the  original  opin- 
ion is  that  we  stated  therein  that  the  venue 
was  changed  from  Vanderburg  to  Warrick 
county  before  the  first  trial.  We  hasten  to 
cheerfully  correct  the  error,  if  error  it  is,  by 
saying  that  the  statement  of  appellee's  counsel 
is  probably  correct,  to  the  effect  that  the  first 
trial  took  place  in  the  superior  court  of  Van- 
derburg county,  resulting  in  a  judgment  in 
favor  of  the  defendant.  After  the  reversal  of 
this  judgment  the  cause  was  remanded  to  the 
trial  court,  and  the  venue  was  then  changed  to 
the  Warrick  circuit  court.  If  we  were  "in  er- 
ror" in  this  statement,  as  counsel  says  we  were, 
we  were  excusable,  because  the  record  shows 
that  the  first  trial  that  it  gives  any  account  of 
took  I  lace  in  the  Warrick  circuii  court.  We 
certainly  ought  not  to  be  criticised  for  strictly 
following  the  record,  especially  in  the  absence 
of  any  information  from  the  learned  counsel 
that  it  does  not  speak  the  truth.  Nor  do  we 
mean  to  intimate  that  we  could  accept  the 
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statement  of  counsel,  in  conflict  with  the  rec- 
ord, if  the  point  was  material. 

Appellee's  learned  counsel,  in  support  of  the 
petition  for  a  rehearing,  says  that  ''it  is  not 
our  purpose  to  controvert  any  of  the  rules  of 
law  laid  down  by  this  court  in  its  decision  in 
this  case.  We  believe,  upon  the  other  band, 
that  the  law  is  correctly  stated,  and  we  have 
at  no  time  contended  for  a  different  state- 
ment." And  counsel  proceeds  to  favor  us 
with  twenty- four  printed  pages  of  a  brief  in 
support  of  appellee's  petition  for  a  rehear!  ne. 
And,  in  the  very  next  statement  in  his  brief, 
counsel,  as  to  instructions  7  and  12,  for  the 
refusal  of  which  we  reversed  the  judgment, 
says  that  "both  instructions  7  and  12  are  con- 
trary to  the  law."  This,  at  least,  seems  a 
little  difficult  to  understand.  The  principal 
defense  made  of  the  court's  refusal  to  give  in- 
struction 12  is  that  it  was  substantially  given 
and  sufficiently  embraced  in  instruction  No.  15 
given  by  the  court  to  the  jury.  We  would  be 
fully  justified  in  refusing  to  consider  this 
point  in  support  of  appellee's  petition  for  a 
rehearing,  because  no  such  defense  of  the  re- 
fusal of  that  instruction  was  made  by  appel- 
lee's counsel  prior  to  the  petition  for  a  rehear- 
ing. It  has  often  been  decided  by  this  court 
that  a  point  made  for  the  first  time  on  a  peti- 
tion for  a  rehearing  that  might  have  been  made 
before  is  not  entitled  to  notice.  The  correct 
and  orderly  administration  of  justice  requires 
such  a  rule.  Points  must  be  made  in  the 
briefs  filed  before  the  decision  of  the  cause,  if 
they  are  to  be  noticed  on  a  petition  for  a  re- 
hearing. Glittering  generaliiies  will  not  do  in 
the  place  of  points. '"  But  in  this  case  there 
was  not  a  word  said,  prior  to  the  petition  for 
a  rehearing,  about  instruction  15  given  by  the 
court  embracing  the  substance  of  the  proposi- 
tion couched  in  instruction  12  refused  by  the 
court,  as  a  justification  or  a  defense  of  the 
court's  refusal  of  instruction  12.  The  correct 
administration  of  justice  does  not  require  this 
court  to  search  a  voluminous  record  to  discover 
some  matter  which  might  tend  to  establish  that 
an  erroneous  refusal  oi  an  instruction  was  ren- 
dered harmless,  when  the  party  to  be  bene- 
fited by  such  discovery  is  represemed  in  this 
court  by  able  counsel,  with  a  voluminous  brief, 
wherein  no  effort  is  made  to  point  out  such 
matter,  or  mention  the  same.  Under  such  cir- 
cumstances, this  court  is  justified  in  presuming 
that  no  such  matter  exists.  However,  we  are 
inclined  to  think  that  the  court's  refusal  of 
said  instruction  12  was  justified  on  the  ground 
that  the  same  was  substantially  given  in  the 
fifteenth  instruction  But  there  is  no  way  of 
justifying  the  refusal  of  the  seventh  instruc- 
tion, except  that  it  is  not  the  law  as  applied  to 
the  evidence.  Appellee's  counsel  has  attempted 
to  justify  the  refusal  of  that  instruction,  both 
on  the  ground  that  it  does  not  express  the  law, 
and  that  it  was  not  applicable  to  the  evidence, 
and  that  the  evidence  was  not  sufficient  to  es- 
tablish the  fact  upon  which  it  is  based.  We 
I  quote  the  instruction  again:  "If.  at  the  time 
of  the  injuries  complained  of,  the*  defendant 
had  a  contract  with  any  person  to  furnish  it 
with  lumber,  by  the  year,  or  otherwise,  and  to 
deliver  the  same  to  the  city,  and  such  person 
did  in  fact,  under  such  contract,  deliver  said 
lumber,  and  pile  the  same  in  the  street,  then 
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the  act  of  such  persons  in  delivering  and  piling 
the  same  was  not  the  act  of  the  city,  aild  the 
city  would  not  be  liable  for  any  negligence 
of  such  person  in  placing  the  same  in  the 
street,  unless  it  bad  notice  thereof,  either 
express  or  implied."  Great  stress  is  put 
upon  the  word  "deliver,"  as  used  in  this 
instruction.  It  is  contended  that  there  could 
be  no  such  thing  as  a  delivery  of  the 
lumber,  without  an  acceptance  thereof 
by  the  city,  and  many  definitions  of  the 
word  ''deliver"  in  cases  of  contracts  for  deliv- 
ery of  goods  or  things  are  cited.  Many  of 
them  are  to  the  effect  that  a  delivery  implies 
an  acceptance,  and  hence  an  act  of  the  will 
and  hence  knowledge  on  the  part  of  the  party 
to  whom  delivery  is  made.  There  are  many 
definitions  to  the  word  * 'deliver."  What  par- 
ticular  meaning  among  its  many  definitions  is 
to  be  assigned  to  the  word  depends  on  the  con- 
nection in  which  it  is  used.  The  fourth  defini- 
tion given  to  it  by  Webster  is:  "To  give  forth 
in  action  or  exercise;  to  discharge;  as  to  de- 
liver a  broadside  or  a  ball."  That  is  the  same 
meaning  the  word  has  in  the  sentence,  "To 
deliver  the  opinion,"  "To  deliver  an  address." 
The  word  used  in  such  a  connection  does  not 
imply  an  act  of  (he  will  on  the  part  of  some- 
one else  nor  an  acceptance  of  anything.  Such 
was  the  sense  in  which  it  was  evidently  used 
in  instruction  7,  as  clearly  indicated  id  the 
sentence  reading:  "And  the  city  would  not  be 
liable  for  any  negligence  of  such  person  in 
placing  the  same  in  the  street,  unless  it  had 
notice  thereof,  either  express  or  implied."  If 
the  court  meant  by  the  word  "deliver,"  in  the 
previous  part  of  the  instruction,  to  imply  an 
acceptance  by  the  city,  then  there  would  have 
been  no  sense  and  no  meaning  in  the  words 
''unless  it  had  notice  thereof  express  or  im- 
plied." This  is  so  because  the  city  could  not 
accept  the  lumber  in  a  pile  on  the  street  with- 
out notice  that* it  was  there.  The  word  "de- 
liver." in  the  instruction  evidently  was  intended 
to  mean  the  same  that  the  word  "placing,"  in 
the  sentence  above  quoted  from  the  instruction 
was  intended  to  mean.  Appellee's  counsel 
does  not  question  the  plain  meaning  of  these 
words  "and  the  city  would  not  be  liable  for 
any  negligence  of  such  person  in  placing  the 
same  in  the  street,  unless  it  had  notice  thereof, 
either  express  or  implied,"nor  that  they  express 
the  law  by  themselves  correctly;  but  the  con- 
tention is  that  the  use  of  the  word  "deliver," 
in  the  previous  part  of  the  instruction  changes 
the  meaning  of  these  words.  But  we  have 
shown  that  one  of  the  meanings  of  the  word 
"deliver"  is  synonymous  with  the  sense  in 
which  the  word  "place"  was  used  in  the  in- 
struction. But  we  need  not  descend  into  a 
technical  definition  of  everv  word  in  the  in- 
stTuction.  The  meaninar  of  the  whole  could 
not  be  misunderstood  by  the  jury  or  anyone 
else.  It  told  them,  in  substance,  that  if  the  per- 
sons from  whom  tbecity  purchased  the  lumber 
in  question  piled  it  in  the  street  without  notice 
to  the  city,  express  or  implied,  that  it  was  so 
piled,  the  act  of  placing  the  lumber  in  the  street 
Tvas  not  the  act  of  the  city,  and  it  was  not  lia 
ble  therefor.  Other  instructions  given  by  the 
court  properly  directed  the  jury  as  to  when  the 
city  would  become  liable  if  such  lumber  pile, 
so  wrongfully  placed  in  the  street  without 
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notice  to  it,  was  left  there  an  unreasonable 
length  of  time.  In  addition  to  the  cases  cited 
in  the  original  opinion  holding  that  the  instruc- 
tion correctly  expressed  the  law,  we  note  a  case 
cited  by  appellee's  counsel  in  support  of  the 
petition  for  a  rehearing,  namely  Wabash,  St. 
L.  dP.  R,  Go.  V.  Farver,  111  Ind.  195.e0  Am. 
Rep.  696.  This  case  directly  and  emphatically 
upholds  the  correctness  of  the  refused  instruc- 
tion 7. 

It  is  next  contended  that  because  it  turned 
out  on  the  trial  that  the  contract  the  city  had 
with  the  sawmill  men  for  the  purchase  olf  lum- 
ber was  in  writing,  and  oral  evidence  of  its 
particular  terms  was  excluded  on  objection  by 
appellee's  counsel,  therefore  we  must  treat  the 
case  as  if  there  had  been  no  proof  upon  the* 
subject.  There  was  enough  evidence  to  show 
that  the  city  had  purchaMd  the  lumber,  and 
that  it  was  hauled  by  the  sawmill  men  to  the 
city.  At  least  the  evidence  was  sufficient  to 
warrant  the  jury  in  so  inferring.  This  was 
sufficient  to  show  the  nature  of  the  transaction 
and  to  show  that  the  relation  of  master  and 
servant  did  not  exist  between  the  ci'y  and  the 
sawmill  men,  and  hence  the  city  would  not  be 
liable  for  their  negligence  in  piling  the  lumber 
in  the  street,  unless  it  had  notice,  express  or 
implied,  of  such  negligent  act,  or  suffered  it  to 
remain  there  an  unreasonable  length  of  time. 
Wabash,  St.  L.  d  P.  B,  Co.  v.  Farter,  111  Ind. 
195,  60  Am.  Rep.  696.  If  there  was  anything 
in  the  particular  terms  of  the  contract  between 
the  city  and  the  sawmill  men  tending  to  estab- 
lish a  different  relation,  or  tending  to  show  the 
relation  of  master  and  servant  between  the  city 
and  the  sawmill  men,  then  the  appellee's  coun- 
sel ought  to  have  introduced  such  evidence. 
The  evidence  that  was  introduced  was  suffi- 
cient, prima  facie,  to  warrant  the  jury  in  draw- 
ing the  inference  that  no  such  relation  as  master 
and  servant  existed  between  the  sawmill  men 
and  the  city,  and  authorized  them  to  infer  that 
the  only  relation  existing  between  them  was 
that  of  buyer  and  seller;  making  the  sawmill 
men  independent  contractors  with  the  city. 
The  jury  were  the  judges  of  the  evidence,  and 
on  them  devolved  the  duty  of  determining 
whether  the  evidence  was  sufficient  to  establish 
that  relation;  and  the  duty  devolved  on  the 
court  of  telling  them  what  the  law  was,  in  case 
they  concluded  that  the  evidence  did  establish 
that  relation.  The  nature  of  the  transaction, 
as  disclosed  by  the  evidence  already  alluded  to 
makes  a  much  stronger  case  than  Wabash,  St. 
L.  &  P.  R.  Co.Y,  Farcer,  111  Ind.  195,  60  Am. 
Rep.  696,  relied  on  by  appellee,  for  the  ap'pli- 
cation  of  the  doctrine  that,  in  case  of  the  rela- 
tion of  independent  contractor,  there  is  no- 
liability  on  the  part  of  one  of  the  contracting 
parties  for  the  negligent  acts  of  the  other  in 
carrying  out  the  contract,  where  it  does  not 
necessarily  create  a  nuisance.  The  facts  on 
which  that  decision  was  made  were  that  the 
railway  company  was  engaged  in  constructing 
a  well  or  reservoir  to  supply  a  water  station  on 
the  line  of  its  road,  near  Auburn,  Indiana. 
Running  water  interfered  with  the  work,  and 
it  became  necessary  to  cause  the  accumulating 
water  to  be  pumped  out  of  the  way,  so  as  to 
prevent  it  from  running  into  the  well  or  reser- 
voir which  was  in  process  of  construction. 
The  construction  of  the  well  and  laying  pipes^ 
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thence  to  the  water  station,  had  been  commit- 
ted to  the  charge  of  a  Mr.  Kress,  an  employee 
of  the  railway,  who,  with  a  force  of  men  un- 
der his  control,  was  engaged  in  providing 
means  to  supply  the  station  with  water.  Will- 
iams, who  resided' in  or  near  Auburn,  was  the 
owner  of  a  small  portable  steam  engine,  which 
■he  was  accustomed  to  employ  in  sawing  wood, 
threshing  grain,  pumping  water,  and  the 
like  as  opportunity  offered.  He  contracted 
with  Kress,  ^or  a  stipulated  'per  diem,  to  furn- 
ish and  operate  his  engine  in  pumping  at  such 
times  as  might  be  necessary  in  order  to  keep 
the  water  from  interfering  with  the  work 
which  the  latter  was  constructing.  Williams 
agreed  to  furnish  his  engine,  and  personally 
superintend  the  running  of  it,  and  to  provide 
and  pay  for  such  assistance  as  he  needed  in 
keeping  the  water  from  obstructing  the  prog- 
ress of  the  work.  If  it  became  necessary  that 
he  should  run  the  engine  at  night,  he  was  to 
receive  extra  compensation.  In  pursuance  of 
the  agreement,  the  latter  placed  his  engine  in  a 
vacant  lot  some  6  feet  or  more  outside  the  line 
of  a  public  highway,  which  intersected  the 
railway  company's  line  at  or  near  the  point 
where  the  reservoir  was  being  constructed.  So 
far  as  appears,  he  selected  the  location  of  the 
engine,  and  controlled  its  operation,  as  the 
work  he  engaged  to  do  re(juired.  While  he 
was  thus  engaged  in  carrying  out  his  agree- 
ment, the  plaintiff's  horse  in  passing  along  the 
adjacent  highway,  took  fright  at  the  engine 
and  became  unmanageable.  The  plaintiff  was 
thrown  from  the  carriage  and  injured.  He  re- 
covered a  judgment  in  the  trial  court,  and,  in 
reversing  the  judgment  on  the  facts  above 
stated.  Mitchell,  J.,  speaking  for  the  court, 
said:  "The  question  is,  whether  under  the 
circumstances,  the  railway  company  is  liable 
for  the  negligence  of  Williams,  assuming  that 
he  was  negligent  in  operating  his  engine  so 
near  the  public  highway.  The  rule  which  con- 
trols  in  cases  of  this  class  has  become  well  es- 
tablished, and  has  more  than  once  been  recog- 
nized and  applied  by  this  court.  Ryan  v. 
Curran,  64  Ind.  345,  31  Am.  Rep.  123;  Sessen- 
gui  V.  Po6ey,  67  Ind.  408,  33  Am.  Rep.  98; 
Logansport  v.  Dick,  70  Ind.  65,  36  Am.  Rep. 
166.  Under  this  rule,  where  work  which  does 
not  necessarily  create  a  nuisance,  but  is  in  it- 
self harmless  and  lawful,  when  carefully 
conducted,  is  let  by  an  employer,  who  merely 
prescribes  the  end,  to  another  who  undertakes 
to  accomplish  the  end  prescribed  by  means 
which  he  is  to  employ  at  his  discretion,  the 
latter  is,  in  respect  to  the  means  employed,  the 
master.  If,  during  the  progress  of  the  work,  a 
third  person  sustains  injury  by  the  negligent 
use  of  the  means  employed  and  controllea  by 
the  contractor,  the  employer  is  not  answerable. 
The  inquiry  in  such  a  case  is.  Did  the  relation 
of  master  and  servant  subsist  between  the  per- 
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son  for  whom  the  work  was  done,  and  the 
person  whose  negligence  occasioned  the  in- 
jury? .  .  .  The  work  contracted  to  be 
done  was  not  in  Itself  unlawful,  nor  was  it 
necessarily  a  nuisance  to  operate  a  portable 
steam  engine  in  a  careful  manner  in  close  prox- 
imity to  a  piiblic  highway.  Injury  could  only 
result  from  its  negligent  use."  And  the  judg- 
ment was  reversed  on  the  evidence  because  it 
failed  to  show  that  the  relation  of  master  and 
servant  subsisted  between  the  railway  and 
Williams,  the  owner  and  operator  of  the  port- 
able steam  engine,  and  hence  the  railway  was 
not  liable  for  his  negligence.  But  the  rule 
there  laid  down  is  much  more  applicable  to  the 
evidence  here,  because  it  clearly  indicates  that 
the  only  relation  existing  between  the  city  and 
the  sawmill  men,  was  that  of  buyer  and  seller, 
and  not  that  of  master  and  servant.  And, 
there  being  enough  evidence  to  warrant  and 
require  the  submission  of  the  question  of  fact 
to  the  jury  as  to  the  true  relation  subsisting 
between  the  sawmill  men  and  the  city,  the  ap- 
pellant had  a  right  to  demand  an  instruction 
stating  what  the  law  was  in  case  the  jury 
found  that  the  relation  was  not  that  of  master 
and  servant,  but  was  merely  that  of  buyer  and 
seller.  If  they  found  that  to  be  the  relation, 
appellant  had  a  right  to  an  instruction  that  the 
negligent  acts  of  the  seller  were  not  chargeable 
to  the  buyer.  That,  the  refused  instruction  7 
would  have  done. 

Another  contention  why  the  instruction  was 
properly  refused,  is  that  the  evidence  was 
wholly  insufficient  to  establish  that  there  was 
any  contractor  in  the  case.  But  such  conten- 
tion assumes  that  it  is  the  duty  of  the  trial 
judge  to  determine  that  issue,  as  well  as  all 
other  issues,  in  advance  of  the  submission  of 
the  case  to  the  jury,  and  if  he  thinks  the  evi- 
dence insufficient,  after  carefully  weighing 
it  pro  and  con,  he  need  not  submit  it  to  the 
jury.  But  that  is  very  far  from  the  legal  duty 
of  the  trial  judge.  If  there  is  any  evidence 
sufficient  to  warrant  the  jury  in  drawing  the 
inference  that  a  certain  fact  exists,  pertinent  to 
the  issues,  it  is  the  duty  of  the  trial  Judge, 
especially  if  requested  to  instruct  the  jury  what 
the  law  arising  from  such  fact  is,  even  though 
he  may  be  of  opinion  that  sach  fact  is  not 
established  by  a  preponderance  of  the  whole 
evidence.  Otherwise  a  trial  of  the  facts  by  a 
jury  could  take  place  only  in  empty  form,  but 
not  in  truth  and  in  reality.  Under  such  a  rule 
no  question  of  fact  could  be  submitted  to  the 
jury  until  the  trial  judge  had  decided  that  the 
preponderance  of  the.  evidence  had  established 
the  fact. 

We  are  constrained  to  hold  that  the  trial 
court  erred  in  Hefusin^  to  give  instruction  7, 
and  therefore  the  petition  for  rehearing  ought 
to  be,  and  w,  overruled. 
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The  illgchfcrge  of  mineral  water  from 
an  artesian  well  which  has  been  used  in  a 
public  bath  house  in  bathinir  and  cleansing  per- 
sons afflicted  with  infectious,  syphilitic,  or  other 
similar  disorders,  by  causing  It  to  flow  through  a 
tile  drain  or  otherwise  into  a  stream  which  con- 


stitutes the  only  available  drainage  therefor 
unless  a  sewer  is  built  to  a  river  more  than  a  mile 
distant,  which  would  cost  from  $3,600  to  $4,000 
exclusive  of  the  cost  of  the  right  of  way,  which 
the  owners  of  the  land  refuse  to  grants  cannot  be 
prevented  by  injunction  at  the  suit  of  an  owner 
of  land  through  which  such  stream  runs,  even  if 
he  is  damaged  thereby. 

(September  22, 1897.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Morgan  County  in 


Note. — C 'irrelative  rights  of  upper  and  lower 
projtrielora  09  to  use  and  flow  of  water  in 
stream. 


I.  General  statement  of  the  right, 

II.  Right  to  use, 
III.  Right  to  note. 
IV.  Use  for  sewer. 

V.  Right  to  relief. 

I.  General  statement  of  the  right. 


The  general  principles  which  govern  the 
rightR  of  the  upper  and  lower  proprietors  on  a 
stream  ore  well  settled.  The  only  difficulty 
which  arises  fs  in  the  application  of  the  rules 
to  the  facts  us  they  appear  In  each  case. 

It  is  sometimes  stated  that  no  proprietor  can 
either  diminish  the  quantity  of  water  which 
will  otherwise  descend,  to  the  proprietor  below, 
nor  throw  the  water  back  upon  the  proprietor 
above.     Wright  v.  Howard,  1  Sim.  &  Stu.  190. 

One  cannot  injure  or  anuoy  those  above  or  be- 
low him.  Hendricks  v.  Johnson,  6  Port.  (Ala.) 
472. 

Kach  proprietor  ranst  so  use  his  rights  as  not 
to  Injure  other  proprietors  on  the  stream.  Rudd 
V.  Williams,  43  111.  385. 

The  riparian  proprietors  are  entitled  to  the 
natural  flow  of  the  water  of  the  stream  with- 
out diminution  or  obstruction.  Clark  v.  Rock- 
land Water  Power  Co.  52  Me.  68.  And  in  Mitch- 
ell V.  Parks,  2G  Ind.  354,  it  is  said,  by  way  of 
argument,  that  riparian  owners  are  entitled  to 
the  natural  flow  of  the  stream  without  diminu- 
tion or  Injury. 

But  those  statements  are  rather  broader  than 
they  ftbonhl  be  to  accurately  represent  the  law. 
A  better  statement  is  one  which  Includes  the 
vlement  of  reasonable  use  by  each  of  the  pro- 
prietors, although  it  has  been  said  that  It  Is 
Impossible  to  lay  down  a  general  rule  In  all 
r.MHes.    Raltliii«re  v.  Appold,  42  Md.  442. 

The  rul«'  that  the  upper  proprietor  hns  no 
rlt,'ht  to  use  the  water  to  the  prejudice  of  the 
proprietor  below  lilin,  or  that  he  cannot  law- 
fully diminish  the  quantity,  is  too  broad,  for  it 
would  give  the  lower  proprietor  superior  ad- 
vaiitnges  «>ver  the  npi»er.  and  In  many  cases  give 
hlni  In  efTect  a  monopoly  of  the  stream.  Du- 
mont  V.  Kellogg.  29  Mich.  420,  18  Am.  Rep.  102. 
The  common  law  does  not  deprive  all  per- 
sons of  the  Tight  to  use,  but  allows  all  to  use, 
the  wnter  In  any  manner  not  Incompatible  with 
the  rights  of  others.  When  it  is  said  that  a 
riparian  proprietor  has  a  right  to  have  a  stream 
oontlmie  through  his  land,  It  is  not  Intended  to 
be  said  that  he  has  the  right  to  all  the  water, 
for  that  would  render  the  stream  which  be- 
longs to  all  the  proprietors  of  no  use  to  any. 
Yansickle  v.  Haines,  7  Nev.  286. 

A  riparian  proprietor  has  a  right  to  make 
all  the  use  he  can  of  the  stream,  provided  he 
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does  not  abstract  so  mnch  as  prevents  other 
people  from  having  equal  enjoyment  with  him- 
self. Sandwich  v.  Great  Northern  R.  Co.  L.  B. 
10  Ch.  DIv.  707,  27  Week.  Rep.  616. 

The  rights  of  riparian  owners  in  a  running 
stream  above  and  below  are  equal;  each  has  a 
right  t<i  the  reasonable  use  and  enjoyment  of 
the  water,  and  each  has  a  right  to  the  natural 
flow  of  the  stream  subject  to  such  disturbance, 
and  consequent  Inconvenience  and  annoyance, 
as  might  result  to  him  from  a  reasonable  use 
of  the  waters  by  others.  Holden  v.  Wlnnipiseo- 
gee  Lake  Cotton  &  Woollen  Mfg.  Co. '53  N.  H. 
552. 

The  right  of  a  proprietor  Is  not  an  absolute 
and  exclusive  right  to  all  the  water  flowing  In 
the  streiim.  but  a  right  to  the  flow  and  enjoy- 
ment of  the  water  subject  to  similar  rights  of 
all  the  proprietors  to  a  reasonable  enjoyment 
of  the  stream.  Embrey  v.  Owen,  6  Ezch.  358, 
20  L.  J.  Exch.  N.  a.  212.  15  Jur.  633. 

The  right  of  the  riparian  owner  to  the  use  of 
water  is  subject  to  be  limited  by  the  like  rights 
of  other  owners  on  the  stream.  Red  River 
Rolling  Mills  V.  Wright,  30  Minn.  240,  44  Am. 
Rep.  104. 

The  npper  owner  has  a  right  to  such  use  as  he 
can  make  of  the  water  without  materially  di- 
minishing it  in  quantity  or  corrupting  it  In 
quality.  Wheatley  v.  Chrlsman,  24  Pa.  298,  64 
Am.  Dec.  057. 

The  rule  does  not  require  that  there  shall  be 
no  diminution,  obstruction,  or  detention  what- 
ever by  the  riparian  proprietor.  Lancey  v.  Clif- 
ford, 54  Me.  487,  92  Am.  Dec.  561. 

One  riparian  owner  cannot  impose  upon  the 
other  the  whole  burden  of  the  incidental  in- 
juries and  inconvenience  attendant  upon  tho 
use  of  the  stream,  lloxsle  v.  Uoxsle,  38  Mich. 
80. 

So,  no  man  can  be  said  to  have  a  mill  privi- 
lege which  cannot  be  used  w^ithout  Injury  to 
others.  Davis  v.  Fuller,  12  Vt.  178,  36  Am.  Dec. 
331 

No  one  has  a  right  to  diminish  the  quantity 
of  water  which  will,  according  to  the  natural 
eurrent,  flow  to  the  proprietor  below,  or  to 
throw  It  back  on  the  proprietor  above.  There 
may  be  a  reasonable  use.  The  true  test  of  the 
principle  and  extent  of  the  use  is  whether  It  is 
to  the  injury  of  the  other  proprietors  or  not. 
There  ma>  be  a  diminution  In  quantity  or  a 
retardation  or  acceleration  of  the  natural  flow, 
IndUpensable  for  the  general  and  valuable  use 
of  the  water,  perfectly  consistent  with  the  ex- 
igence of  the  common  right.  The  diminution, 
retardation,  or  acceleration  not  positively  and 
sensibly  injurious  by  diminishing  the  value  of 
the  common  right  Is  an  Implied  easement  In  the 
right  of  using  the  stream.  Tyler  v.  Wilkinson, 
4  Mason,  400. 
The  right  to  use  necessarily  implies  a  right 
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favor  of  plaintiff  in  a  suit  brought  to  enjoin 
tbe  discharge  of  polluted  water  into  a  stream 
which  flowed  through  plaintiff's  land.  Be- 
versed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  W.  R.  Harrison,  Willis  Hickam, 
and  Oscar  Matthew  for  appellants. 

Messrs,  John  C.  Robinson,  H.  H.  Parks, 
and  W.  S.  Shirley  for  appellee. 


HcCabe,  Cb.  J.,  delivered  tbe  opinion  of 
the  court: 

The  appellee  sued  the  appellants  to  recover 
damages  for,  and  to  restrain  them  from,  caus- 
ing certain  mineral  water  coming  from  de- 
fendant's well  to  flow  through  a  certain  spring 
branch  adjoining  plaintiff's  land,  bv  which 
tbe  waters  of  said  branch  are  befouled,  to  tbe 
plaintiff's  injury.    Tbe  issues  made  were  tried 


to  exercise  a  dej^ree  of  control  over  the  water, 
and  to  some  extent  to  dlmlnlBh  Its  Tolume. 
Tbe  proprietor  may  apply  It  to  domestic  pur- 
poses or  purposes  of  Irrigation,  bat  not  to  such 
extent  as  to  unreasonably  diminish  its  quanti- 
ty; In  applying  it  to  manufacturing  purposes, 
be  must  not  corrupt  it  or  injure  its  quality  so 
as  to  render  it  unfit  for  use  by  the  lower  pro- 
prietor. He  cannot  unreasonably  retard  its 
natural  flow,  or  injuriously  accelerate  its  mo- 
tion. In  case  of  a  small  stream  the  water  may 
be  detained  long  enough  to  accumulate  a  head 
before  It  is  let  down  to  the  next  user.  Davis 
▼.  Getchell,  60  Me.  002,  79  Am.  Dec.  636. 

The  right  of  the  riparian  owner  is  subject  to 
the  reasonable  use  of  the  proprietor  above  him. 
Dickson  V.  Carnegie,  1  Out.  Rep.  110. 

No  proprietor  on  the  banks  of  a  river  has  a 
right  to  use  the  water  to  the  prejudice  of  other 
proprietors  above  or  below,  unless  he  has  ac- 
quired a  prior  right  to  divert  it.  No  one  can 
set  up  an  exclusive  right  to  the  flow  of  all  the 
water  in  its  natural  state.  Howard  v.  Inger- 
soll.  13  How.  426,  14  L.  ed.  208. 

If  the  owner  of  a  lower  pond  refuses  to  open 
his  gate  upon  being  notified  that  the  owner  of 
the  upper  dam  is  al>out  to  remove  it  to  clear 
the  mud  from  the  pond,  so  that  the  lower  pond 
Is  filled  up  and  throws  the  water  back  on  the 
upper  proprietor,  the  latter  may  recover  for  his 
injury,  but  the  owner  of  the  lower  pond  cannot 
recover  for  the  filling  up  of  his  pond.  Hardin 
V.  Ledbetter,  103  N.  C.  90. 

The  limit  of  the  private  right  is  imposed  by 
the  public  right,  and  the  private  right  exists  up 
to  the  point  beyond  which  it  will  be  inconsist- 
ent with  the  public  right  Morrill  ▼.  St.  An- 
thony Falls  Water  Power  Co.  26  Minn.  222,  37 
Am.  Rep.  399. 

Unity  of  possession  will  not  extinguish  a  wa- 
tercourse BO  that  in  case  of  subsequent  separa- 
tion it  may  be  stopped  by  the  upper  owner. 
Shury  t.  Plggott,  3  Bulst.  839,  Popham,  169. 

In  the  very  earliest  cases  natural  and  artifi- 
cial watercourses  seem  to  be  treated  Indiscrim- 
inately. The  practice  seems  to  have  been  in 
ancient  times  to  divert  water  from  a  natural 
stream  through  an  artificial  channel  to  run  the 
mill,  and  the  artificial  channel  was  known  as 
a  watercourse.  Many  of  the  cases  dealing  with 
the  right  to  stop  a  watercourse  refer  to  this 
kind  of  artificial  channel. 

But  in  Brown  v.  Best,  1  Wils.  174,  a  distinc- 
tion is  suggested  between  watercourses  to  mills 
and  natural  watercourses. 

Reasonableness. 

The  right  to  the  use  has  been  made  to  de- 
pend upon  its  reasonableness. 

If  the  principles  of  the  common  law  are  to  be 
applied  there  must  be  allowed  to  all  of  that 
which  is  common  a  reasonable  use.  Union  Mill 
&  Mln.  Co.  V.  Dangberg,  81  Fed.  Rep.  73. 

The  riparian  owner  may  make  a  reasonable 
use  of  the  water  of  tbe  stream.  Union  Mill  & 
Mln.  Co.  V.  Ferris,  2  Sawy.  176. 

A  person  detaining  water  must  act  in  a  rea- 
sonable manner,  and  not  let  it  off  in  unreason- 
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able  quantities.    Oregon  Iron  Co.  v.  Trullenger, 
3  Or.  1, 

Every  proprietor  through  whose  land  a  water- 
course runs  has  a  right  to  a  reasonable  use  of 
the  water,  whether  for  power  to  turn  a  mill, 
for  watering  stock,  or  to  irrigate  lands,  proTld- 
ed  he  dops  not  by  his  use  materially  damage 
any  other  proprietor  above  or  l>elow  him.  Will- 
iamson V.  Lock's  Creek  Canal  Co.  78  N.  C.  156. 

Any  ubnge  which  inflicts  positive,  repeated, 
and  sensible  injury  upon  a  proprietor  aboTe  or 
below  is  not  to  be  considered  a  reasonable 
usage.  Ells  v.  Clemens,  21  Ont.  Rep.  227,  Af- 
firmed in  22  Ont.  Rep.  216. 

In  Tourteilot  v.  Phelps,  4  Gray,  376,  It  is  said 
that  in  order  that  each  may  enjoy  his  right 
everyone  is  bound  to  use*  the  stream  reasonably 
as  it  passes  through  his  own  lands,  so  as  not 
to  injure  the  rights  of  all  other  proprietors. 
What  is  reasonable  under  all  the  circumstances 
must  depend  much  upon  the  character  of  the 
stream,  its  relative  position,  the  usage  of  the 
country,  and  the  state  of  tbe  arts. 

The  question  of  the  reasonableness  of  the  use 
of  the  stream  is  one  of  fact  when  it  is  not  set- 
tled by  custom,  as  in  the  case  of  Irrigation, 
propelling  machinery,  and  watering  cattle,  and 
when  it  is  in  its  nature  doubtful.  Snow  t.  Par- 
sons, 28  Vt.  469.  67  Am.  Dec.  723;  Jacobs  t.  A1- 
lard,  42  Vt.  303,  1  Am.  Rep.  331. 

Whether  detention  of  the  water  In  the  dam 
during  the  night,  for  the  purpose  of  use  In  the 
daytime,  is  unreasonable,  depends  upon  the  cus- 
tom of  the  place,  what  rule  will  secure  the  gen- 
eral stream  for  useful  purposes,  and  whether 
the  detention  is  necessarily  an  injury  to  lower 
mills.  Kecney  &  W.  Mfg.  Co.  ▼.  Union  Mfg. 
Co.  39  Conn.  677. 

What  constitutes  a  reasonable  use  Is  a  ques- 
tion of  fact  having  regard  to  the  subject-matter 
and  the  use ;  the  occasion  and  manner  of  its  ap- 
plication; its  object,  extent,  and  necessity;  the 
nature  and  size  of  the  stream;  the  kind  of  busi- 
ness to  which  it  is  subservient;  the  importance 
and  necessity  of  the  use  claimed  by  one  party; 
and  the  extent  of  the  injury  caused  by  it  to 
the  other.  Red  River  Roller  Mills  t.  Wright, 
30  Minn.  249,  44  Am.  Rep.  194. 

It  is  not  unreasonable  for  tlie  proprietor  of 
a  stream  to  take  water  therefrom  throngh  a 
conduit  to  his  htmse  and  barn,  and  allow  the 
water  to  run  from  the  receptacle  a  little  to  pre- 
vent its  freezing  In  winter  and  to  keep  It  clear 
in  summer,  although  the  water  is  not  returned 
to  the  stream,  but  is  allowed  to  run  upon  the 
land  and  be  wasted.  Wadsworth  t.  Tlllotson, 
16  Conn.  366,  39  Am.  Dec.  391. 

The  upper  proprietor  cannot  complain  that  his 
right  of  drainage  is  cut  off,  if  such  eCFect  re- 
sults from  merely  a  reasonable  use  by  the  low- 
er owner  of  his  property.  Bassett  v.  Sallsbory 
Mfg.  Co.  43  N.  H.  578,  82  Am.  Dec.  179. 

A  riparian  proprietor  cannot  be  limited  to  the 
use  of  a  specified  amount  of  water,  except  as- 
the  same  may  be  found  to  be  reasonable.  Tan 
Bltber  y.  Hilton,  81  Cal.  685. 

The  true  test  as  to  the  reasonable  use  of  wa- 
ter by  a  riparian  proprietor  Is  whether  the  use 
works  actual,  material,  and  substantial  dam- 
age to  the  common  right;  not  to  an  exclnslTfr 
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by  the  court,  resulting  in  a  fiDding  and  judg- 
ment against  the  defendants  according  to  the 
prayer  of  the  complaint.  That  judgment  was, 
on  appeal  to  this  court,  reversed  for  error  in  sus- 
taining a  demurrer  to  the  second  parat^raph  of 
defendants'  answer.  185  Ind.  547,  24  L.  R.  A. 
568.  On  the  return  of  the  case  to  the  circuit 
court  the  issues  were  again  tried,  resulting  in  a 
special  finding  of  the  facts,  upon  which  the 


court  stated  its  conclusions  of  law.^^upon  which 
it  rendered  judgment  in  favor  of  the  plaintiff, 
both  for  damages  and  enjoining  the  defendants 
as  prayed  for  in  the  complaint.  The  substance 
of  the  special  finding  bvthe  court  is: 

That  the  land  described  in  the  complaint, 
situate  adjoining  the  city  of  Martinsville,  was 
purchased  by  plaintiff  from  Lafayette  Sims  on 
May  10, 188<5,  and  plaintiff  has  ever  since  held 


right  to  all  the  water  In  its  natural  state,  but  to 
the  right  which  each  proprietor  has  as  limited 
and  qualified  by  the  precisely  equal  right  of 
every  other  riparian  proprietor.  Union  Mill  ft 
Min.  Co.  V.  Dangberg,  2  8a wy.  460. 

The  question  is  whether  the  use  made  by  one 
of  the  water  is  reasonable  and  consistent  with 
the  corresponding  use  by  the  other.  Dumont  v. 
Kellogg,  29  Mich.  420,  18  Am.  Rep.  102. 

It  has  generally  been  held  that  the  question 
of  the  reasonableness  of  the  defendant's  deten- 
tion or  use  of  the  water  is  for  the  Jury.  Het- 
rlch  V.  Deachler,  6  Pa.  32;  Hazeltine  v.  Case, 
46  Wis.  891,  32  Am.  Rep.  716. 

So,  the  question  is  for  the  Jury  as  to  how 
much  water  each  proprietor  on  a  stream  shall 
be  permitted  to  use  for  manufacturing  pur- 
poses. Evans  v.  Merriweather,  4  111.  492,  88 
Am.  Dec.  106. 

And  what  is  a  reasonable  use  by  the  propri- 
etor of  a  mill  upon  the  stream  is  a  question  for 
the  Jury.  Pool  v.  Lewis,  41  Oa.  162,  5  Am.  Rep. 
626. 

So,  what  is  a  reasonable  use  of  the  water  for 
Irrigation  purposes  is  a  question  for  the  Jury. 
Hellbron  v.  76  Land  &  Water  Co.  80  Cal.  189. 

Also,  the  question  whether  or  not  it  is  proper 
and  customary  to  throw  the  sawdust  from  a 
sawmill  operated  by  steam  into  a  stream,  the 
effect  of  which  is  to  fill  up  ponds  lower  down 
the  stream.    Prentice  v.  Oeiger,  74  N.  Y.  341. 

And  whether  the  use  of  a  stream  to  carry  off 
a  manufacturer's  waste  is  reasonable  or  not. 
Hayes  v.  Waldron,  44  N.  H.  683,  84  Am.  Dec. 
106. 

Whether  it  Is  reasonable  for  the  upper  pro- 
prietor to  use  the  water  a  pondful  at  a  time, 
•and  hold  it  back  until  that  amount  has  been 
collected,  Is  for  the  Jury.  Pollitt  v.  Long,  8 
Thomp.  ft  C.  232. 

But  in  one  case.  It  was  held  that  the  question 
whether  the  diversion  of  water  for  the  supply 
of  a  municipal  corporation  is  reasonable  or  not 
is  a  mixed  question  of  law  and  fact  to  be  de- 
termined by  the  trial  court.  Jones  v.  Proprie- 
tors of  Portsmouth  Aqueduct,  62  N.  H.  488. 

II.  Right  to  use. 

A  riparian  owner  has  a  right  to  use  the  water 
passing  through  his  land  to  sapply  his  kitchen, 
and  for  watering  his  cattle,  also  to  water  and 
enrich  his  land,  but  he  must  so  exercise  this 
right  as  not  to  injure  the  owner  below  him. 
Perkins  v.  Dow,  1  Root,  636. 

In  Crandall  v.  Woods,  8  Cal.  136,  which  was 
a  contest  between  settlers  on  the  public  land, 
the  court  said  the  uses  to  which  water  may  be 
appropriated  are  to  supply  natural  wants,  such 
as  to  quench  thirst,  water  cattle,  for  household 
or  culinary  purposes,  and  in  some  countries  for 
the  purpose  of  irrigation.  These  must  be  first 
supplied  before  the  water  can  be  applied  for 
artificial  wants. 

The  riparian  proprietor  may  artificially  use 
the  water  of  the  stream  provided  he  does  not 
force  it  back  on  the  proprietor  above  him,  nor 
precipitate  it  unreasonably  upon  the  proprietor 
below  him»  and  returns  it  to  the  stream  before 
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It  leaves  his  lands.  Stein  v.  Burden,  29  Ala. 
127,  66  Am.  Dec.  394. 

Each  riparian  owner  has  the  right  to  use  the 
water  which  flows  through  his  lands  for  all  or- 
dinary purposes,  and  for  the  gratification  of 
natural  wants,  even  though  in  such  use  he  con- 
sumes the  entire  stream.  This  right  extends  to 
the  use  of  the  water  ad  lavandum  et  potandum 
both  by  himself  and  all  living  things  in  his 
legitimate  employment.  Stein  v.  Burden,  29 
Alu.  127,  66  Am.  Dec.  394. 

In  Tampa  Waterworks  Co.  v.  Cllne,  87  Pla. 
586,  33  L.  R.  A.  376,  it  is  stated,  by  way  of  ar- 
gument, that  the  riparian  rights  to  the  ordi- 
nary use  of  water  fiowing  past  land  extend  to 
the  supplying  of  natural  wants.  Including  the 
use  of  the  water  for  domestic  purposes  of  home 
or  farm,  such  as  drinking,  washing,  cooking,  or 
for  stock  of  the  proprietor. 

But  a  person  cannot,  for  the  purpose  of  hav- 
ing the  water  pure  for  growing  watercresses, 
enjoin  the  drainage  into  the  stream  of  water 
from  gravel  pits.  Weeks  v.  Heward,  10  Week. 
Rep.  667. 

A  riparian  owner  has  a  right  to  pond  the  wa- 
ter for  the  purpose  of  gathering  ice,  provided 
he  acts  in  a  reasonable  manner  in  view  of  the 
size  and  capacity  of  the  stream  and  the  reason- 
able rights  of  the  riparian  owners  below;  and 
this  right  cannot  be  affected  by  the  appropria- 
tion to  public  use  of  a  parallel  stream  which 
unites  with  his  stream  to  form  a  larger  one  so 
that  lower  owners  on  the  larger  stream  must 
in  the  future  look  to  his  stream  for  their  whole 
supply.  New  London  Water  Comrs.  v.  Perry, 
69  Conn.  461. 

But  the  owner  of  ice  upon  the  stream  cannot 
recover  damages  from  the  owner  of  a  dam  who 
permits  the  water  to  escape  through  his  dam 
to  such  an  extent  that  the  ice  is  Injured,  if  such 
escape  was  necessary  to  give  the  owners  of 
mills  lower  down  the  stream  the  natural  fiow  of 
the  water.  Sto\eus  v.  Kelley  (Mc.)  6  New  Sng. 
Rep.  871. 

Stream  may  be  consumed  for  domestic  tiae. 

Either  riparian  proprietor  has  a  right  to  the 
use  of  the  water  for  domestic  purposes  and  for 
his  cattle,  without  regard  to  the  effect  which 
such  use  may  have,  in  case  of  a  deficiency,  upon 
proprietors  lower  down  the  stream.  He  may 
also  use  the  water  for  any  other  purposes  pro- 
vided he  docs  not  Interfere  with  the  rights  of 
other  proprietors  above  or  below  him.  Miner  v, 
Gilmour,  12  Moinre,  P.  C.  C.  131,  7  Week.  Rep. 
328.  3  L.  T.  N.  S.  98. 

If  necessary  for  the  use  of  his  stock  the  upper 
proprietor  may  consume  all  the  water  flowing 
In  the  stream.  Spence  v.  McDonough,  77  Iowa, 
460. 

A  riparian  owner  may  use  the  Whole  of  the 
stream  if  it  is  necessary  to  satisfy  his  natural 
wants.  He  may  consume  all  the  water  for  his 
domestic  purposes  Including  water  for  his  stock. 
If  he  desires  to  use  It  for  Irrigation  or  manu- 
factures, and  there  be  a  lower  proprietor  to 
whom  Its  use  Is  essential  to  supply  his  natural 
wants,  or  for  his  stock,  he  must  use  the  water 
so  as  to  leave  enough  for  such  lower  proprietor. 
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and  possessed  the  same.  That  said  Sims  owoed 
and  occupied  said  lands  for  years  before.  That 
said  defeodant  Elizabeth  Barnard  has  owned 
the  lots  described  in  the  complaint,  Nos.  20 
and  80,  in  the  orif^nal  plat  of  the  town  of 
Martinsville,  Morgan  county.  Indiana,  since 
the  year  1868,  and  still  owns  the  same.  That, 
at  the  time  of  selling  and  delivering  to  plain- 
tiff the  lands  above  described,  said  Sims  also 


sold  and  delivered  to  her  160  acres  lying  about 
one  mile  to  the  northeast  of  said  first-described 
land,  and  other  lands  adjacent  to  said  lands 
first  descrit)ed,  and  lying  west  thereof.  That 
said  160  acres  is  a  hill  tract,  and  from  the  foot 
of  the  hills  near  the  southwest  corner  of  the 
tract  there  puts  forth  a  spring  of  pure  water, 
suitable  for  any  use,  and  which,  flowing  in  a 
southwesterly  course,  unites  its  waters  with 


Where  the  stream  Is  smnll,  and  does  not  fur- 
nish more  than  snlficlent  to  answer  the  natural 
wants  of  the  different  proprietors  living  on  it, 
none  of  the  'proprietors  can  use  the  water  for 
either  irrigation  or  manufactures.  Evans  v. 
Merrlweather.  4  III.  41)2,  38  Am.  Dec.  106. 

A  riparian  proprietor  may  take  the  water 
from  the  stream  by  pipes,  and  consume  the 
whole  of  it  If  necessary  for  domestic  purposes. 
Slack  V.  Marsh.  11  Phlla.  543. 

In  Willis  V.  Perry,  02  Iowa.  297,  2C  L.  R.  A. 
124,  which  was  a  case  of  subterranean  water, 
the  court  says  that  in  case  of  surface  water  the 
owner  may  consume  all  the  water  of  the  stream 
for  his  natural  and  ordinary  wants  regardless 
of  the  effect  upon  other  owners  on  the  stream. 

But  in  one  caHe  it  was  held  that  the  ques- 
tion whether  the  amount  of  water  taken  from 
a  stream  for  use  in  a  house  is  wrongful,  depends 
upon  its  quantity  in  relation  to  that  which  re- 
mains in  the  stream,  and  Is  for  the  Jury.  Nor- 
bury  v.  Kitchln,  9  Jur.  N.  S.  132,  7  L.  T.  N.  8. 
685. 

A  farmer  cannot  be  deprived  of  the  right  of 
letting  his  cows  run  In  a  lot  through  which  a 
stream  of  water  flows  by  the  fact  that  a  water 
compaivy  has  been  organized  to  take  a  water 
supply  for  a  municipal  corporation  from  the 
stream  lower  down  its  cour«e.  Helfrich  v.  Ca- 
tonsvllle  Water  Co.  74  Md.  260,  13  L.  R.  A.  117. 

On  nonriparian  lands. 

Water  cannot  be  diverted  to  nonriparian 
lands.  Gould  v.  En  ton,  117  Cal.  539.  38  L.  R.  A. 
183:  Williams  v.  Wadsworth,  51  Conn.  304. 

The  riparian  proprietor  can  confer  no  right 
on  a  nonriparian  owner  to  use  the  stream.  Or- 
merod  v.  Todmorden  Joint  Stock  Mill  Co.  L.  R. 
11  Q.  B.  Dlv.  155.  52  L.  J.  Q.  B.  N.  S.  445.  31 
Week.  Rep.  750,  47  J.  P.  532. 

A  riparian  proprietor  cannot  authoriee  the 
taking  of  water  from  the  stream  on  his  land  to 
be  carried  to  a  distant  point  and  there  sold. 
Hellbron  v.  Fowler  Switch  Canal  Co.  75  Cal. 
426. 

Water  cannot  be  taken  from  a  stream  to  Irri- 
gate nonriparian  lands.  Gould  v.  Stafford,  77 
<'al.  6C. 

A  riparian  owner  cannot  give  t\w  right  to  a 
nonriparian  owner  to  take  water  from  the 
stream  and  return  It  again  below  the  land  of 
11  lower  propiietor.  Shanileffer  v.  Council 
<Jrove  Peerless  Mill  Co.  18  Kan.  24. 

But.  if  the  flow  of  the  stream  is  not  percepti- 
bly diminished,  and  no  injury  is  done  to  the 
lower  proprietor,  the  upper  proprietor  will  not 
be  liable  for  selling  water  for  use  off  from  ripa- 
rian land.  Gillis  v.  Chase,  67  N.  H. — ,  31  Atl. 
18. 

So,  the  lower  proprietor  cannot  maintain  an 
action  against  the  upper  proprietor  and  his 
grantee  on  the  ground  that  a  grant  has  been 
made  without  right  to  use  the  water  on  non- 
riparian lauds,  if  it  is  used  and  returned  to  the 
stream  In  snch  a  manner  as  not  to  affect  the 
water  either  in  quantity  or  quality.  Kenslt  v. 
Great  Eastern  R.  Co.  L.  R.  23  Ch.  Dlv.  569,  52 
L.  J.  Q.  B.  608,  48  L.  T.  N.  S.  784,  31  Week.  Rep. 
603,  47  J.  P.  534,  Afllrmed  L.  R.  27  Ch.  Dlv.  122, 
41  L.  R.  A. 


54  L.  J.   Ch.   N.   S.  19.  51  L.  T.   N.   S.   862.  32 
Week.  Rep.  885. 

A  riparian  owner  upon  a  brook  cannot  dispose 
of  all  its  water  if  at  the  place  where  It  empties 
into  a  river  there  Is  a  public  landing  which  re- 
quires the  flow  of  the  water  from  the  brook. 
Moulton  V.  Newburyport  Water  Co.  137  Maes. 
1(53. 

Municipal  ioater  supply. 

A  part  of  the  rule  as  to  diversion  of  stream 
to  nonriparian  lands  is  that  in  regard  to  mnni- 
cipal  water  supply. 

Water  cannot  be  diverted  to  furnish  a  water 
supply  to  a  municipal  corporation.  Swindon 
Waterworks  Co.  v.  Proprietors  of  Wilts  &  B. 
Canal  Nav.  Co.  L.  R.  7  H.  L.  697.  45  L.  J.  Ch. 
N.  S.  638,  33  L.  T.  N.  S.  513.  24  Week.  Rep.  284. 
Affirming  Wilts  &  B.  Canal  Nav.  Co.  v.  S-vrin- 
don  Waterworks  Co.  L.  R.  9  Ch.  451;  Saunders 
V.  Bluefleld  Waterworks  &  I.  Co.  58  Fed.  Rep. 
133;  Hlg;?lns  v.  Flemlngton  Water  Co.  36'N.  J. 
Eq.  538:  Hough  v.  Doylestown,  4  Brewst.  (Fa.) 
333:  Howe  v.  Norman,  13  R.  I.  488;  Rigney  v. 
Tacoma  Light  &  W.  Co.  9  Wash.  576.  26  U  R. 
A.  42i>;  Gallagher  v.  Kingston  Water  Co.  25 
App.  Dlv.  82;  Lord  v.  Meadville  Water  Co.  135 
Pa.  122.  8  L.  R.  A.  202. 

Riparian  owners  cannot  divert  water  in  the 
stream  for  the  purpose  of  supplying  the  wants 
of  the  individuals  of  a  distant  municipal  cor- 
poration. Harding  v.  Stamford  Water  Co.  41 
Conn.  87;  Ulbrlcht  v.  Eufaula  Water  Co.  86  Ala. 
587,  4  L.  R.  A.  572. 

A  water  company  cannot  divert  the  water  of 
a  stream  for  supplying  a  municipal  corporation 
with  water  without  compensation  to  the  ripa- 
rian owners  for  the  injury  thereby  caused  to 
them.  Standen  v.  New  Rochelle  Water  Co.  91 
Hun,  272. 

A  \^ater  companv  cannot  divert  the  water  of 
a  stream  to  the  injury  of  riparian  owners, 
where  it  is  to  be  used  for  the  benefit  of  a 
municipal  corporation  which  is  5  miles  distant 
from  the  streamy  Stein  v.  Burden,  24  Ala.  130, 
60  Am.  Dec.  453. 

A  municipal  corporation  will  not  be  permitted 
to  take  water  supply  from  a  stream  If  the  effect 
will  be  to  interfere  with  the  rights  of  riparian 
proprietors  lower  down  the  stream.  Gardner 
V.  Nowburgh,  2  Johns.  Ch.  162,  7  Am.  Dec,  52& 

Water  cannot  Uc  taken  for  a  public  water  sup- 
ply to  the  detriment  of  the  owner  of  a  bieach- 
ery  lower  down  the  stream.  Acquackanonk 
Water  Co.  v.  Watson,  29  N.  J.  Eq.  3«6. 

The  water  of  a  spring  which  flows  in  a  de- 
flnite  channel  cannot  be  diverted  for  suppiylni^ 
a  pubiic  poor  house  with  water  to  the  Injury  of 
the  owner  of  a  mill  lower  down  the  stream. 
Dudden  v.  Clutton  Union  Guardians  of  Poor, 
38  Eng.  L.  &  Eq.  526,  1  Hurlst.  &  N.  630,  26  I«. 
J.  Exch.  N.  S.  146. 

A  water  company  cannot  take  a  water  supply 
from  the  stream  merely  by  its  right  as  ripa- 
rian owner,  to  the  injury  of  a  lower  proprietor. 
Philadelphia  &  R.  R.  Co.  v.  PottsvlUe  Water 
Co.  182  l»a.  418. 

Or  materially  diminish  the  supply  of  water  In 
the  stream.  Standard  Plate  Glass  Co.  T.  But-' 
ler  Water  Co.  6  Pa.  Super.  Ct.  663. 
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those  of  several  others  of  equally  pure  water, 
and  one  of  which  is  of  greater  volume  than 
plaintiff's  spring;  and  the  waters  of  these  va- 
rious springs  combiDed  would.  If  combined  at 
their  head,  fill  a  4-inch  pipe  with  pure  spring 
water,  with  continuous  flow.  That  prior  to 
1870  the  waters  of  this  branch  flowed  as  they 
now  do, — south  and  west  of  south  ^  of  a  mile 
or  over;   thence,  west  to  the  east  border  of  the 


original  plat  of  the  town  of  Martinsville; 
thence  south  on  the  border  to  and  across 
Washington  street,  which  passes  the  west  side 
of  the  courthouse  square,  in  the  center  of  the 
city,  where,  in  times  of  heavy  rains  and  fresh- 
ets, it  broke  the  banks  of  the  ditches  dug  for  it, 
and  the  levees  made  from  time  to  time  to  con- 
fine its  waters,  and  flowed  over  and  inundated 
a  large  part  of  said  city,  and  the  southeastern 


In  Bare  v.  HoflTmaii,  79  Pa.  71,  21  Am.  Rep. 
42,  it  Is  asfltiined  that  damages  may  be  recov- 
ered In  case  water  .is  diverted  from  a  stream 
for  use  in  a  town  near  by  to  such  an  extent  as 
to  prevent  the  floating^  oflf  of  tanbarlc  and  refuse 
from  a  yard  lower 'down  the  stream. 

But  a  villajre  which  has  talcen  a  water  supply 
from  a  stream  cannot  prevent  a  villajce  higher 
up  the  stream  from  mailing  the  same  use  of 
the  water.  Barre  Water  Co.  v.  Games,  65  Vt. 
626,  21  L.  R.  A.  769. 

In  Van  Wycklen  v.  Brooklyn,  118  N.  Y.  427,  it 
seems  to  be  assumed  that  if  on  obtaining  a  wa- 
ter supply  a  city  sinks  wells  so  near  to  the 
stream  that  the  water  is  drawn  from  the  stream 
into  the  wells,  the  lower  proprietor  will  have  a 
right  of  action. 

In  Lehigh  Coal  &  Nav.  Co.  v.  Scranton  Gas 
&,  Water  Co.  6  Pa.  Dist.  R.  291,  the  court 
mooted,  but  refused  to  decide,  the  question 
whether  flood  v/ater  could  he  taken  from  a 
stream  for  the  use  of  a  nonrlparian  municipal 
corporation,  and  held  that  the  right  to  do  so 
could  be  acquired  by  eminent  domain. 

Statutory  authority  to  take  a  water  supply 
from  a  stream  may  provide  for  compensation 
to  persons  injnrod  thereby.  Leonard  v.  Rut- 
land. 66  Vt.  105. 

Cities  in  California  wliich  are  successors  of 
Mexican  pueblos  have  a  right  to  water  for  their 
necessary  uses  which  is  superior  to  that  of 
other  riparian  owners  on  the  stream,  but  they 
cannot  take  more  than  is  necessary  for  their 
use,  for  the  purpose  of  supplying  persons  out- 
side the  city  limits.  Vernon  Irrigation  Co.  v. 
Los  Angeles,  106  Cal.  237. 

A  water  company  cannot,  to  defend  an  action 
against  it  for  exhausting  the  water  supply  of 
the  stream,  set  up  that  plaintilT  wishes  to  use 
the  water  for  manufacturing  purposes  which 
are  not  shown  to  be  unreasonable  or  wrongful. 
Standard  Plate  Glass  Co.  v.  Butler  Water  Co. 
5  Pa.  Super.  Ct.  WW. 

Use  for  engines. 

A  railroad  company  cannot  use  the  water  of 
a  stream  for  Its  locomotives  so  as  to  sensibly 
diminish  the  water  flowing  in  the  stream. 
Pennsylvania  R.  Co.  v.  Miller,  112  Pa.  34. 

A  railroad  company  cannot  take  water  for  its 
engines  to  the  injury  of  lower  proprietors. 
Clark  v.  Pennsylvania  R.  Co.  145  Pa.  438;  An- 
deson  v.  Cincinnati  Southern  R.  Co.  86  Ky.  44. 
Nor  can  it,  if  the  effect  will  be  to  Interfere 
with  the  navigation  of  the  stream.  Atty.  Gen. 
v.  Great  EuKtern  R.  Co.  18  Week.  Rep.  1187,  23 
L.  T.  N.  S.  .•M4. 

So.  water  cannot  be  sold  to  a  railroad  com- 
pany for  use  in  its  engines.  Philadelphia  &  R. 
R.  Co.  v.  Pottsvine  Water  Co.  18  Pa.  Co.  Ct. 
501. 

A  railroad  company  cannot  divert  the  water 
of  the  stream  for  use  in  its  engines  if  the  re- 
sult Is  to  materially  reduce  or  diminish  the 
grinding  power  of  the  mill  of  a  proprietor  lo- 
cate<l  lower  down  the  stream.  Garwood  v.  New 
York  C.  &  H.  R.  R.  Co.  83  N.  Y.  400,  38  Am. 
Rep.  ^52. 

For  the  puri>oso  of  showing  injury  by  the 
41  L.  R.  A. 


taking  of  water  from  a  stream  by  a  railroad 
company  for  the  use  of  its  engines,  the  lower 
owner  may  prove  that  after  such  taking  less 
water  flows  In  the  stream  than  formerly  flowed 
there.  Garwood  v.  New  York  C.  &  H.  R.  R.  Co. 
116  N.  Y.  649,  Affirming  17  Hun,  356. 

But  in  England  It  is  held  that  a  railroad  com- 
pany which  owns  land  on  the  banks  of  a  river 
may  take  a  reasonable  quantity  of  water  for 
the  supply  of  Its  ebglues  from  the  river,  and  the 
quantity  will  not  be  held  to  be  unreasonable  If 
it  does  no  Injury  In  wet  weather,  and  never 
shortens  the  working  hours  of  mills  lower  down 
the  stream  more  than  a  few  minutes  a  day  at 
any  time.  Sandwich  v.  Great  Northern  R.  Co. 
L.  R.  10  Ch.  DIv.  707,  27  Week.  Rep.  616. 

Vse  for  irrigation. 

Some  right  to  divert  for  Irrigation  purposes 
is  generally  rtnognized. 

It  caiuiot  be  permitted  that  the  owner  of  a 
tract  of  many  thousand  acres  of  porous  soli 
abutting  on  one  part  of  the  stream  can  irri- 
gate them  continually  by  canals  and  drains,  so 
as  to  canse  a  serious  diminution  of  the  quan- 
tity of  the  water,  though  there  is  no  other  loss 
to  the  natural  stream  than  that  arising  from 
the  necessary  absorption  and  evaporation  of 
the  water  employed  for  that  purpose.  On  the 
other  hand,  one's  common  sense  would  be 
shocked  by  supposing  that  a  riparian  owner 
could  not  dip  a  watering  pot  into  a  stream  in 
order  to  water  his  garden.  Embrey  v.  Owen. 
6  Exch.  353,  20  L.  J.  Exch.  N.  S.  212,  15  Jur. 

So,  no  action  will  He  for  taking  an  inappreci- 
able amount  of  water  from  a  stream  for  the 
purpose  of  irrigation.  Kmbrey  v.  Owen,  6 
Exch.  353,  20  L.  J.  Exch.  N.  S.  212,  15  Jur.  6:«. 

A  riparian  proprietor  may  lawfully  divert  the 
water  of  a  stream  for  the  punwse  of  irrigating 
his  land  to  a  reasonable  extent.  But  In  no  case 
can  he  do  this  so  as  to  destroy  or  render  use- 
less or  materially  affect  the  application  of  the 
wat^r  by  other  riparian  proprietors.  Unlcu 
Mill  6i  Min.  Co.  v.  Ferris,  2  Sawy.  176. 

Every  riparian  owner  has  a  right  to  use  the 
water  flowiiig  tiirough  his  land  for  the  purpose 
of  Irrlgatln;;  his  land,  but  his  use  for  that  pur- 
pose must  be  such  as  not  essentially  to  inter- 
fere with  the  natural  flow  of  the  stream.  Far- 
rell  V.  Richards,  30  N.  J.  Eq.  511. 

Whether  water  can  be  diverted  for  irrigation 
is  an  abstract  ouestion  which  cannot  be  an- 
swered either  in  the  affirmative  or  negative  as 
a  rule  applical^le  to  all  cnses.  Elliot  v.  Fitch- 
burg  R.  Co.  10  Cush.  101,  57  Am.  Dec.  85. 

Natural  wants,  such  as  for  domestic  purposes 
and  furnishing  drink  for  man  and  beast,  must 
be  supplied  before  any  wnter  can  be  used  for 
Irrigation.    Smith  v.  Oorbit,  116  Cal.  587. 

Water  cannot  be  used  for  Irrigation  In  such  a 
way  as  not  to  leave  sufficient  for  the  watering 
place  of  a  !ower  proprietor.  Glllett  v.  John- 
son, 30  Conn.  180. 

Pumps  may  be  used  to  raise  the  water  from 
the  stream  for  the  purpose  of  Irrigation.  Char- 
nock  V.  Hlguerra,  111  Cal.  473.  32  L.  R.  A.  100. 

All  the  water  In  the  stream  cannot  be  taken 
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part  thereof,  and  formed  large  poods  of  water, 
until  they  sunk  or  evaporated.  That  two  tan- 
yards  were  operated  near  by,  and  obtained 
their  water  from  said  branch,  up  to  1870,  and 
put  their  wastage  into  it.  That  in  1870  the 
town  corporation  of  Martinsville  changed  the 
course  and  channel  of  said  branch,  from  its 
intersection  with  Pike  street,  in  said  town,  and 
turned  it  west  to  a  point  due  west  of  the  west 


boundary  of  the  original  plat  thereof,  and  a 
distance  of  over  i  mile ;  thence  south  and 
southwest,  onto  the  said  lands  first  above  de- 
scribed, then  owned  and  occupied  by  said  La- 
fayette Sims,  and  now  owned  by  plaintiff. 
That  said  Sims  was  consulted  in  relatinn  thereto 
by  the  authorities,  and  consented  to  said  change 
of  the  channel  of  said  stream,  and  the  flowing 
of  the  waters  thereof  upon  his  said  lands,  that 


for  irrigation  purposes;  and  the  surplus  not  ab- 
sorbed in  irrigation  must  be  returned  to  the 
stream.    Gould  v.  Stofford,  77  Cal.  66. 

A  person  owning  a  field  on  an  ancient  brook 
may  lawfully  use  the  water  for  irrigating  his 
tlcld,  and  if  the  owner  of  the  field  below  is  in- 
jured thereby  it  is  damnum  absque  injuria. 
Weston  y.  Alden,  8  Mass.  136. 

The  upper  proprietor  cannot  retain  the  water 
for  the  purposes  of  irrigation  if  the  effect  is 
that  when  it  is  liberated  the  lower  owner  is  de- 
prived of  some  portion  of  the  benefit  of  it. 
Sampson  v.  Hoddinott,  1  C.  B.  N.  S.  580,  3  Jur. 
N.  S.  243,  26  L.  J.  C.  P.  N.  S.  148. 

In  Evans  v.  Mcrriweather,  4  111.  482,  38  Am. 
Dec.  106,  it  is  said  that  in  countries  with  a  hot 
and  arid  climate  water  Is  doubtless  indispensa- 
ble to  the  cultivation  of  the  soil,  and  with  them 
water  for  irrigation  will  be  a  natural  want. 

A  riparian  owner  has  a  right  to  spread  the 
water  of  the  stream  upon  his  land  to  enrich  it, 
provided  he  does  it  prudently,  and  does  not  de- 
prive the  lower  proprietor  of  the  surplus. 
Howard  v.  Mason,  cited  in  1  Root,  637. 

By  the  law  of  California  riparian  owners  are 
entitled  to  a  reasonable  use  of  the  water  for 
irrigation.    Lux  v.  Haggin,  60  Cal.  265. 

A  riparian  owner  cannot  throw  a  dam  across 
the  stream  for  the  purpose  of  using  the  water 
for  irrigating  his  land,  to  the  detriment  of  the 
owner  of  an  ancient  mill  lower  down  the 
stream.  Colburn  v.  Richards,  13  Mass.  420,  7 
Am.  D^c.  160. 

A  riparian  owner  cannot  use  all  the  water  of 
a  stream  for  irrigation  purposes,  although  it  is 
necessary  for  his  use,  without  any  regard  to 
the  necessities  of  the  owners  lower  down  the 
stream.    Learned  v.  Tangeman,  66  Cal.  834. 

A  stream  of  water  cannot  be  used  for  irriga- 
tion if  the  result  is  to  deprive  the  lower  pro- 
prietor of  the  reasonable  use  of  the  water  in  its 
natural  channel.  Arnold  v.  Foot,  12  Wend. 
330. 

In  Jones  v.  Adams,  19  Nev.  78,  it  is  said  that 
under  the  principles  of  the  common  law  ripa- 
rian proprietors  had  the  right  to  a  reasonjible 
use  of  the  waters  of  a  stream  running  through 
their  respective  lands  for  the  purposes  of  irri- 
gation. 

There  is  a  right  to  divert  water  for  purposes 
of  irrigation,  the  extent  depending  on  what  is  a 
reasonable  use  of  the  stream.  Messinger's  Ap- 
peal, 100  Pa.  285. 

In  Swindon  Waterworks  Co.  v.  Proprietors  of 
Wilts  &  B.  Canal  Nav.  Co.  L.  R.  7  H.  L.  697.  45 
L.  J.  Ch.  N.  S.  638,  33  L.  T.  N.  S.  613,  24  Week. 
Rep.  284,  the  court  says,  under  certain  circum- 
stances, and  provided  no  injury  is  done,  the  wa- 
ter may  be  used,  and  may  be  diverted  for  a  time 
by  the  upper  owner  for  the  purpose  of  irriga- 
tion. 

Water  for  irrigation  cannot  be  obtained  by 
erecting  a  dam  and  spreading  the  water  out  so 
that  a  large  quantity  is  lost  by  absorption  and 
evaporation,  the  surplus  of  the  water  diverted 
not  being  returned  to  the  stream.  Anthony  v. 
Lapham,  6  Pick.  175. 

In  Brown  v.  Ashley,  16  Nev.  311,  the  court 
enforced  a  prior  Judgment  enjoining  the  diver- 
sion of  water  for  irrigation  purposes  on  the 
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ground  that  the  question  waa  res  judicata  be- 
tween the  parties. 

If,  in  order  to  be  of  any  nse  for  irrigation, 
it  is  necessary  to  use  the  full  flow  of  the  stream 
at  one  time,  the  court  may  apportion  the  flow 
of  the  stream  between  the  riparian  owners  for 
periods  of  time.  Harris  v.  Harrison,  03  CaL 
676, 

In  Rhodes  v.  Whitehead,  27  Tex.  909,  84  Am. 
Dec.  631,  it  is  said  that  it  may  be  admitted  that 
the  purpose  of  irrigation  is  one  of  the  natural 
uses  which  must  absolutely  be  supplied;  the  ap- 
propriation of  the  water  for  this  purpose  would 
therefore  afford  no  ground  for  complaint  by 
lower  proprietors  if  it  were  entirely  consumed. 

And  the  Texas  court  substituted  for  the  com- 
mon-law maxim  the  one.  Water  irrigates,  and 
let  it  irrigate.  Tolle  v.  Correth,  81  Tex.  362.  96 
Am.  Dec.  540. 

But  it  was  subsequently  held  that  the  irri- 
gation of  land  will  not  Justify  the  owner  of  a 
head  spring  in  exhausting  the  water  which 
flotrs  from  it  to  the  injury  of  proprietors  lower 
down  on  the  channel  of  the  stream.  Fleming 
V.  Davis,  37  Tex.  173.  In  that  case  the  doc- 
trine of  the  Tolle  Case  is  repudiated  and  a  re- 
turn made  to  the  rule  that  water  cannot  be 
used  for  irrigation  purposes  if  the  effect  will  be 
to  Injure  a  lower  proprietor. 

The  right  to  exhaust  the  stream  for  irrigation 
purposes,  however,  was  restored  In  Mud  Creek 
Irrig.  Agrl.  &  Mfg.  Co.  v.  Vivian,  74  Tex.  17a 

There  seems  to  be  some  qualification  to  the 
right,  however,  for  a  subsequent  case  states 
that  the  upper  proprietor  has  no  right  to  nse 
the  water  for  irrigation  if  he  thereby  conflicts 
with  the*  rights  of  the  lower  proprietor  to  nse 
it  for  natural  purposes,  such  as  drinking  and 
watering  stock.    Baker  v.  Brown,  56  Tex.  377. 

And  in  Barrett  v.  Metcalfe,  12  Tex.  Civ.  App. 
247,  it  was  held  that  irrigation  Is  an  ordinary 
use  of  the  water  of  the  stream,  and  the  propri- 
etor may  exhaust  all  the  water  of  the  stream 
for  that  purpose  to  the  exclusion  of  the  propri- 
etors below,  so  long  as  he  does  not  deprive  them 
of  water  for  drinking,  washing,  cooldng,  and 
for  stock. 

The  upper  riparian  owner  is  liable  for  every 
material  diminution  of  the  flow  of  the  water  by 
diverting  from  the  stream  water  for  irrigation. 
Miller  V.  Miller,  9  Pa.  74.  49  Am.  Dec.  545.  The 
court  says  the  owner  above  cannot  take  all  the 
stream,  and  this  drives  us  necessarily  upon  the 
rule  that  he  shall  not  materially  diminish  it, 
for  from  the  very  nature  of  the  subject  there 
Is  none  other  of  practical  operation. 

Ancient  uee. 

Ancient  use  is  not  necessary  to  support  a 
present  right. 

In  Cox  V.  Matthews,  1  Vent.  239,  which  was 
a  case  of  ancient  lights.  Hale  said  if  a  man  lias 
a  watercourse  running  through  his  ground,  and 
erects  a  mill  upon  it,  he  may  bring  his  action 
for  diverting  the  stream  and  not  say  ancient 
mill,  and  unless  the  upper  proprietor  has  a 
prescriptive  right  to  turn  the  water  he  cannoc 
Justify  though  the  mill  is  newly  erected. 

To  maintain  an  action  for  diverting  the  flow 
of  water  from  a  mill,  It  is  not  necessary  that 
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he  might  have  the  use  of  the  same  for  stock 
water,  for  which  it  was  suitable.  That  ever 
since  said  change  was  made  the  waters  of  said 
branch  have  continued  to  flow  onto  the  lands 
£0  purchased  by  plaintiff  from  said  Sims.  That 
before  said  change  was  made,  and  before  the 
channel  of  said  branch  was  cut  down  on  the 
south  side  of  Pike  street,  in  times  of  big  rains 
and  freshets  the  water  of  the  branch  would 


break  out  of  its  channel,  and  flow  over  Pike 
street,  and  form  large  pools  of  water  in  vari- 
ous places  in  the  central  parts  of  said  citv. 
That  said  braoch,  since  the  change  down  said 
Pike  street,  flows  the  distance  of  about  i  mile 
through  said  city;  near  three  fourths  of  its 
distance  being  through  a  part  of  the  city  of 
population  and  improvement  about  equal  to 
any  other  part  of  said  city.    Until  within  18 


the  mill  shall  be  an  ancient  one.  Rutland  y. 
Bowler,  Palm.  290. 

Conyersely,  the  mere  fact  that  there  is  an  an- 
cient use  of  the  stream  will  not  control  its 
whole  course. 

The  owner  of  an  ancient  mill  cannot  enjoin 
the  construction  of  a  dam  above  him  if  the  in- 
jury to  him  will  be  trifling  and  unimportant. 
Shreve  v.  Yoorhees,  3  N.  J.  Eq.  25. 

The  owner  of  a  mill  cannot  control  the  whole 
stream  above  so  that  no  upper  riparian  owner 
can  make  use  of  the  water.    Piatt  v.  Johnson, 

15  Johns.  213,  8  Am.  Dec.  233. 

A  millowner  has  the  right  to  use  the  water 
belonging  to  the  mill  in  a  reasonable,  ordinary, 
and  proper  manner  for  the  regular  and  usual 
prosecution  of  his  business,  although  it  may 
Impair  in  some  degree  the  efficiency  of  the  mill 
privilege  of  another  owner  on  the  same  stream. 
Haskins  v.  Haskins,  9  Gray,  390. 

A  millowner  cannot,  by  erecting  his  mill,  con- 
trol the  whole  course  of  the  stream  as  against 
the  proprietors  above  him,  but  any  reasonable 
use  of  the  stream  subsequently  made  by  them 
will,  if  it  causes  Injury  to  him,  and  the  water 
fa  not  diverted  nor  wantonly  wasted,  be  not  ac- 
tionable.   Martin  v.  Bigelow,  2  Alk.  (Yt.)  184, 

16  Am.  Dec.  696. 

The  question  of  prescriptive  rights  generally, 
and  what  is  necessary  to  acquire  them,  Is  not 
considered  in  this  note. 

Appropriation, 

The  general  question  of  the  right  to  appro- 
priate water  is  considered  in  a  note  to  Isaacs  v. 
Barber  (Wash.)  30  L.  B.  A.  665. 

Generally  prior  use  of  the  water  Is  not  sufil- 
clent  to  give  an  exclusive  use,  except  where  the 
doctrine  of  prior  appropriation  has  been 
adopted. 

It  is  Immaterial  that  the  lower  owner  has  his 
mill  in  operation  first.  The  upper  owner  may 
recover  damages  if  the  water  is  thrown  back 
so  as  to  interfere  with  his  wheel.  Omelvany  v. 
Jaggers,  2  Hill,  L.  634.  27  Am.  Dec.  417. 

Nothing  short  of  twenty  years*  adverse  en- 
joyment of  water  diverted  from  a  stream  or 
raised  by  a  weir  will  give  a  riparian  proprietor 
a  right  to  water  as  against  lower  owners  to 
whom  the  use  is  injurious.  Prescott  v.  Phillips, 
cited  in  6  East.  213. 

But,  under  the  Massachusetts  doctrine  of  ap- 
propriation, the  upper  proprietor  cannot,  after 
a  lower  proprietor  has  made  an  appropriation 
of  the  water  power  in  his  land,  lower  a  dam  or 
change  the  bed  of  the  channel  of  the  stream  so 
as  to  interfere  with  the  rights  of  the  lower  own- 
ers.' Gleason  v.  Assabet  Mfg.  Co.  101  Mass.  72. 

So,  in  England  there  was  at  one  time  a  ten- 
dency to  recognize  a  right  of  appropriation.  In 
a  case  where  it  was  held  that  if  the  owner  sells 
the  lower  portion  of  his  property,  and  the  pur- 
chaser uses  the  stream  of  water  flowing  from 
the  upper  to  the  lower  laud,  the  vendor  will  not 
be  permitted  to  stop  the  watercourse,  Bayley, 
B.,  says  that  if  a  man  find  water  running 
through  his  land  he  may  appropriate  it,  and 
thus  acquire  a  title  to  the  water.  Canham  v. 
FIsk,  2  Cromp.  &  J.  126,  2  Tyrw.  155. 
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So,  in  Lincoln  v.  Chadbourne,  66  Me.  197,  it  is 
said  that  the  dam  erected  first  in  time  is  first 
in  right,  but  there  are  not  enough  of  the  facts 
of  the  controversy  reported,  to  determine  to 
what  extent  this  rule  would  be  carried. 

Negligence. 

The  owner  of  a  dam  must  use  care  in  draw- 
ing the  water  from  his  pond  not  to  injure  mills 
lower  down  the  stream.  Lapham  v.  Curtis,  6 
Vt.  371. 1:0  Am.  Dec.  810. 

An  action  will  He  in  case  a  dam  is  so  care- 
lessly built  that  it  is  carried  away  by  high 
water,  and  the  property  of  a  lower  proprietor 
Injured  by  the  flood.  New  York  v.  Bailey,  2 
Denio,  433. 

The  owner  of  a  dam  which  breaks  by  reason 
of  an  ordinary  storm  will  be  liable  for  the  in- 
jury thereby  inflicted  on  lower  proprietors,  but 
not  in  case  of  extraordinary  storms.  Myers  y. 
Fritz  (Pa.)  8  Cent.  Bep.  499. 

III.  Right  to  flow. 

The  right  to  the  flow  of  water  is  a  natural 
right.    Stockoe  v.  Singers,  8  El.  &  Bl.  31. 

The  lower  proprietor  has  a  right  to  have  the 
water  flow  to  his  land  undiminished,  exoept  as 
the  upper  owner  may  use  the  water  for  domes- 
tic purposes,  stock,  and  reasonable  irrigation. 
Coflfman  v.  Bobbins,  8  Or.  278. 

The  riparian  proprietor  has  a  right  to  have 
the  stream  continue  to  flow  through  his  prop- 
erty whether  he  has  any  use  for  it  or  not. 
Ulbricht  V.  Eufaula  Water  Co.  86  Ala.  687,  4  L. 
B.  A.  672. 

Water  flowing  from  springs  cannot  be  inter- 
rupted to  the  injury  of  a  lower  proprietor.  Bn- 
nor  V.  Barwell,  2  GiflT.  410,  6  Jur.  N.  S.  1283. 

Change  of  course. 

The  channel  of  the  stream  cannot  be 
changed  to  the  Injury  of  a  lower  proprietor. 
McLean  v.  Crosson,  33  U.  C.  Q.  B.  448. 

So,  if  one  has  ancient  ponds  which  are  replen- 
ished by  channels  from  a  river  he  cannot 
change  the  channels  if  any  prejudice  accrue 
to  another  by  such  action.  Duncombe  v.  Baa- 
dall,  Hetley,  34. 

A  railroad  company  has  no  right  to  divert  a 
watercourse  for  the  protection  of  its  track. 
Union  P.  B.  Co.  v.  Dyche,  31  Kan.  120. 

If  in  constructing  its  road  a  railroad  com- 
pany attempts  to  change  the  natural  channel 
of  a  stream,  and  causes  it  to  flow  over  loose 
gravel  which  is  washed  out  and  deposited  on 
land  lower  down,  it  will  be  liable  for  the  Injury. 
Van  Orsdol  v.  Burlington,  C.  B.  &  N.  B.  Co.  66 
Iowa,  470. 

The  upper  proprietor  will  be  liable  for  throw- 
ing rocks  and  dehrie  into  the  stream  so  as  to 
cause  it  to  change  its  course  and  cut  a  new 
channel  on  the  land  of  the  lower  proprietor. 
Newport  News  &  M.  V.  Co.  v.  Wilson,  16  Ky. 
L.  Uep.  262. 

The  upper  proprietor  cannot  cut  a  tall-race  so 
as  to  turn  the  water  into  the  foot  instead  of 
the  head  of  the  lower  proprietor's  pond,  if  the 
result  will  be  to  hasten  the  flow  of  the  water 
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months  past  a  larire  tanyard  was  maintalDed 
and  operated  on^ke  street,  on  the  south  side 
thereof,  at  the  point  of  the  turn  of  said  branch 
west  on  Pike  street,  and  obtained  its  water 
from  said  branch,  and  emptied  into  said  branch 
the  refuse  from  its  vats,  in  large  quantities,  at 
weekly  intervals,  and  which  was  of  such  offen- 
sive character,  and  produced  such  an  offensive 
odor,  as  that  persons  residing  in  the  vicinity 


were  compelled  to  close  their  windows  to  keep- 
out  i  he  stench;  and,  in  connection  with  this 
mass  of  filth,  the  waters  of  the  branch,  aaually 
accumulated  by  a  temporary  dam.  would  lie 
turned,  and  the  mass  distributed  througrhout 
the  channel  of  the  branch  below,  the  effects 
and  stain  of  which  would  remain  for  a  con- 
siderable time.  That  Martinsville,  either  as  a 
town  or  city,  has  never  had  other  than  open 


and  fill  the  pond  with  sand.    Hulme  v.  Shreve. 
4  N.  J.  Eq.  116. 

Fitzherbert,  N.  B.  184,  says  that  a  man  shall 
have  a  writ  of  assize  in  case  another  has  levied 
or  thrown  down,  or  lielghtened  or  lowered  a 
pool,  or  hath  a  watercourse  to  the  nuisance  of 
the  coinplalnlnj:  party. 

A  watercourse  cannot  be  changed  so  that  the 
water  is  thrown  on  the  land  of  the  lower  pro- 
prietor in  a  new  place.  Niles*  Works  v.  Cincin- 
nati. 2  Disney  (Ohio)  400. 

But.  if  a  fanner  can  improve  his  land  by 
changing  a  watercourse  thereon  which  passes 
from  bis  land  to  an 'I  upon  that  of  a  lower  pro- 
prietor witliout  substantial  injury  to  the  latter, 
he  may  do  so.  Scliultzius  v.  Builey,  48  N.  J. 
Eq.  409. 

If  a  pond  is  fed  by  a  natural  stream,  the  own- 
er cannot  cut  an  outlet  for  It  which  will  throw 
the  water  on  the  land  of  another  person  at  a 
point  different  from  its  natural  course.  Ver- 
num  v.  Wheeler,  35  Ilun.  5:^. 

If  a  proprietor  undertalces  to  place  a  struct- 
ure over  a  watercourse  he  must  take  care  that 
he  does  not  prevent  the  accustomed  flow  of  the 
water  In  the  natural  course  from  above.  Niles' 
Works  V.  Cincinniiti.  2  JMsney  (Ohio)  400. 

In  Wboley  v.  Cal'lwell,  lii8  Cal.  05,  ;W)  L.  R. 
A.  820,  the  court,  in  discussing  the  rights  of 
the  parties  when  the  streari  changes  its  course, 
states  that  the  lower  proprietor,  as  against  the 
unwonted  acts  of  the  upper,  is  entitled,  not  only 
to  have  the  water  enter  his  land  by  its  accus- 
tomed channel,  but  to  have  each  channel  carry 
its  accustomed  amount  of  water. 

Tlie  owner  of  a  spring  Is  not  liable  for  the  in- 
creased flow  of  water  from  it  caused  by  his 
cleaning  It  out  and  walling  it  up  so  as  to*  keep 
the  water  in  one  channel,  rather  than  to  let  it 
spread  over  the  gr(»'ind  and  make  a  wet  and 
spongy  place  of  the  land.  Waffle  v.  Porter,  61 
Barb.  130. 
See  also  infra.  Acceleration  of  flow. 

The  diversion  of  the  water  fn»ra  Its  natural 
channel  on  the  land  of  the  upper  proprietor  for 
the  purpose  of  straightening  the  course  of  the 
stream  will  not  autborixe  a  lower  proprietor  to 
embank  against  the  water  after  it  has  been  re- 
turned to  its  natural  channel.  Missouri  P.  U. 
Co.  V.  Keys,  55  Kan.  205. 

An  upper  proprietor  will  not  be  permitte<l  to 
fill  out  in  front  of  his  property  If  the  efl"ect  will 
be  to  change  the  current  of  the  water  and  in 
Jure  the  i>ank8  of  a  lower  proprietor.  Dayton 
V.  Robert,  8  Ohio  C  C.  64U. 

Nor  can  the  upper  proprietor  place  obstruc- 
tions In  the  channel  to  prevent  its  changing  its 
course  which  cause  it  to  destroy  land  of  the 
lower  proprietor.  Armendatz  v.  Stlllman,  67 
Tex.  458. 

In  Rex  V.  Trafford,  1  Barn.  &  Ad.  874,  the 
court  applied  to  flood  water  the  rule  that  as 
against  the  lower  proprietor  the  upper  propri- 
etor will  not  be  permitted  to  change  the  course 
of  the  stream  so  that  in  case  the  flood  water  of 
a  stream  had  also  taken  a  certain  course  to  a 
river,  the  upper  owner  would  not  be  permitted 
to  erect  banks  to  keep  it  in  the  stream. 

But  upon  appeal  a  new  trial  was  granted  be- 
cause sufficient  facts  had  not  been  found  by 
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the  Jury;  the  court  stating  that  it  agreed  with 
the  principles  laid  down  by  the  lower  court. 
Trafford  v.  King.  8  Bing.  204,  1  Moore  &  8.  401, 
2  Cromp.  &  J.  265,  2  Tyrw.  201. 

Diversion  of  water. 

The  upper  proprietor  cannot  divert  the  water- 
Mason  V.  Hill,  5  Barn.  &  Ad.  1.  2  Nev.  A  M. 
747;  Pope  v.  Klnman,  54  Cal.  3;  Shook  v.  Colo- 
han,  12  Or.  230;  Hllllker  v.  Coleman.  73  Mich. 
170:  Rummell  v.  Lamb,  100  Mich.  424;  Pyle  t. 
Richards,  17  Neb.  180. 

The  dlg,fing  of  a  well  so  near  a  stream  that  it 
draws  water  from  it  to  the  perceptible  diminu- 
tion of  the  stream  will  be  actionable.  Dickin- 
son V.  Crand  Junction  Canal  Co.  7  Exch.  282, 
16  Jur.  2tK),  21  I..  J.  Exch.  N.  S.  241. 

No  prescriptiou  or  custom  Is  necessary  to 
maintain  an  action  for  diversion  of  a  water- 
course. Sury  v.  Plgot,  Popham,  109,  3  BnlsU 
339. 

The  water  canuot  l)e  diverted  from  the  stream 
so  as  not  to  return  until  after  It  has  passed  the 
mill  of  the  lower  owner.  Haymes  v.  Ganlt,  1 
McCord,  L.  543. 

If  the  lower  proprietor  has  made  use  of  the 
water  of  the  stream  it  cannot  be  diverted  to 
his  injury.  Frankum  v.  Faimoutlf,  6  Car.  &  P. 
529;  Bealey  v.  Shaw,  6  Bast,  208,  2  Smith,  32L 

If  the  water  is  diverted  from  its  channel  it 
cannot  be  returned  in  such  a  manner  as  to  fall 
across  the  natural  course  against  the  l>ank  of 
the  lower  owner  to  the  Injury  of  his  land.  Val- 
ley R.  Co.  v.  Franz,  43  Ohio  St.  62:j. 

The  diversion  of  a  watercourse  from  it*  an- 
cient channel  is  a  nuisance.  Shields  v.  Arndt, 
4  N.  J.  Eq.  234. 

A  recovery  may  be  had  for  inserting  a  smai! 
pipe  into,  and  taking  water  from,  a  supply  pipe 
which  carries  It  to  the  plaintiff's  house.  Muore 
V.  Browne,  3  Dyer.  319b. 

The  owner  of  a  spriu"  which  forms  a  water- 
course cannot  wholly  divert  its  flow.  Leaven- 
worth V.  Prospect  R'jck  Water  Co.  8  Kulp,  310. 

The  upper  proorietor  cannot  divert  the  water 
and  return  it  below  the  land  of  the  lower  pro- 
prietor. Klm')erly  &  C.  Co.  v.  Hewitt.  79  Wis. 
334:  l»arker  v.  (Iriswold,  17  Conn.  288,  42  Am. 
Dec.  7:K). 

The  water  cannot  be  diverted  from  a  surface 
stream  by  tapping  an  underground  vein, 
(rrand  Junction  Canal  Co.  v.  Shugar.  L.  R.  6 
Ch.  486,  24  L.  T.  N.  S.  402,  19  Week.  Rep.  569. 
The  mere  fact  that  the  stream  reaches  the 
lower  proprietor  through  a  tunnel  will  not  pre- 
vent his  maintAiuiug  an  a<'tiou  for  its  dlrer- 
sion.  Holber  v.  Poritt,  L.  K.  S  Exch.  107,  42 
L.  J.  Kxch.  85,  21  Week.  Rep.  414. 

Water  cannot  be  taken  out  of  tlie  stream  and 
not  returned  again  cntll  it  has  passed  the  dam 
of  a  lower  proprietor.  Sack  rider  *v.  Beers,  10 
Johns.  241. 

The  upper  owner  will  not  be  permitted  to  sink 
a  tank  the  effect  of  which  is  to  absorb  the  whole 
flow  of  the  stream  and  carry  the  water  there- 
from through  pipes  to  his  mill.  Shively  ▼• 
Hume,  10  Or.  7a 

One  riparian  owner  will  not  be  permitted  to 
turn  the  water  from  one  stream  into  another  w» 
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ditches,  no  underground  sewers,  and  the  said 
branch  on  the  south  side  of  Pike  street  is,  and 
has  been  since  it  was  opened.  In  1870,  the  prin- 
cipal drainage  for  all  that  part  of  the  town  and 
city  lyin?  north  of  it,  and  east  of  the  central 
part  of  the  city,  and  in  it  have  been  found,  and 
from  it  have  been  takeo,  from  time  to  time, 
dead  animals,  such  as  hogs,  dogs,  cats,  chick- 
ens, etc.,  in  all  stages  of  decay.     Said  branch 


is  the  only  living  stream  passing,  or  that  ever 
has  passed,  through  said  town  or  city.  In 
times  of  heavy  rains  and  freshets  the  surface 
washing  and  water  from  near  one-third  part  of 
said  city,  and  from  pasture  bills  lying  north 
of  it,  from  across  streets  and  alleys,  flow  into 
said  branch  on  said  Pike  street,  carrying  into 
the  same  the  washings  from  stables  and  other 
outbuildings.     That  some  of  the  persons  resid- 


as  to  deprive  the  owner  of  land  farther  down 
the  stream  of  its  nse.  Woiss  v.  Oregon  Iron 
&  S.  Co.  lli  Or.  406. 

If  water  Is  diverted  from  a  stream  the  one 
making  the  diversion  is  bound  to  care  for  it  un- 
til it  Is  returned  to  the  stream.  Tuclcer  v. 
Salem  Flouring  Mills  Co.  15  Or.  581. 

If  the  upper  riparian  owner,  in  attempting  to 
change  the  channel  of  the  stream,  causes  It  to 
flow  In  such  a  way  that  a  material  portion  of 
It  is  lost  before  It  is  returned  to  the  natural 
channel,  he  will  be  liable  for  the  Injury.  Petti- 
bone  V.  Smith,  37  Mich.  570. 

The  owner  of  one  half  of  a  milldam  cannot 
divert  the  water  above  the  dam  and  carry  It 
to  a  point  below  the  dam,  without  being  liable 
for  the  injuries  thereby  inflicted  on  his  co- 
owner.  Webb  V.  I'lrtlnnd  Mfg.  Co.  3  Sumn. 
189. 

An  action  may  be  maintained  If,  In  digging  a 
conduit  for  a  water  supply,  the  trench  is  so 
constructed  that  it  draws  the  water  from  the 
stream  to  the  Injury  of  complainant's  supply. 
Covert  V.  Cranford,  141  N.  Y.  521,  reversing, 
as  to  the  allowance  of  permanent  damages. 
Covert  V.  Valentine.  50  N.  Y.  S.  R.  516. 

An  upper  proprietor  cannot  divert  the  water 
from  the  stream  for  the  purpose  of  making  re- 
pairs to  his  dam  and  mill.  Van  Hoesen  v.  Cov- 
entry, 10  Barb.  518.  The  court  seems  to  make 
a  distinction  between  diversion  and  retention, 
holding  that  In  case  of  a  retention  It  must  be 
unreasonable  in  order  to  hold  the  defendant 
liable. 

If  I  have  a  mill  by  prescription  on  my  land, 
and  another  erects  a  new  mill  on  his  land,  and 
thus  takes  the  .stream  from  my  mill,  or  stops 
it,  or  takes  more  water  to  run  to  his  mill  so 
that  I  receive  damage  to  my  mill,  so  that  my 
mill  no  longer  grinds  as  much  as  it  used  to  do, 
I  may  have  an  action  on  the  case  against  him. 
1  Rolle,  Abr.  107,  citing  22  Hen.  VI.  14. 

The  upper  owner  cannot,  in  making  an  aque- 
duct over  the  stream,  construct  its  foundation 
in  such  a  way  that  the  water  Is  lost  from  the 
stream  by  percolation.  Covert  v.  Brooklyn,  6 
App.  DIv.  73. 

If  a  man  diverts  ai!  the  water  from  my  water- 
course to  my  mill  an  action  on  the  case  will  lie 
at  my  election.  Klrble's  Case,  1  Roile,  Abr. 
104. 

In  32  Ass.  2,  a  writ  of  assize  of  nuisance  was 
brought  because  defendant  had  turned  a  water- 
course, and  the  nuisance  assigned  was  that  de- 
fendant had  made  a  trench  across  the  water- 
course and  diverted  water  from  the  plaintiff's 
mill;  and  the  court  awarded  that  the  water 
should  be  removed  to  its  right  course  at  the 
cost  of  the  defendant,  and  that  the  plaintiff  re- 
cover his  damages,  and  that  defendant  be  im- 
prisoned. 

No  terminus. a  quo  need  be  alleged  In  an  ac- 
tion for  diverting  a  watercourse:  any  want  of 
Bufflcient  allegation  of  diversion  Is  cured  by  ver- 
dict.   Prlckman  v.  Trip,  Comb.  231. 

A  municipal  corporation  is  not  exempt  from 
the  rule  which  renders  the  one  diverting  a 
watercourse  from  Its  natural  channel  liable  for 
the  resulting  injury.  Ord^ay  v.  Canlsteo,  60 
Hun,  569. 
41  L.  a  A. 


The  state  is  liable  to  lower  owners  If  it  takes^ 
the  water  of  a  lake  for  supplying  a  canal. 
Lakeside  Paper  Co.  v.  State,  15  App.  Div.  169. 

Although  the  court  had.  In  People,  Loomls,  v. 
Canal  Appraisers,  33  N.  Y.  461,  held  that  a 
riparian  proprietor  was  not  entitled  to  com- 
pensation for  the  diversion  of  the  waters  of  the 
Mohawk  river  for  use  In  a  canal.  That  case, 
however,  was  limited  as  governed  by  the  civil 
law  as  derived  from  the  Dutch  settlers  in  Smith 
V.  Rochester,  92  N.  Y.  463,  44  Am.  Rep.  393. 

The  owner  of  a  spring  cannot  divert  Its  water 
in  an  unreasonable  manner  whereby  the  owner 
of  a  tannery  situated  below  on  the  stream  is  de- 
prived of  its  use.  Colrick  v.  Swinburne,  105  N. 
Y.  503. 

Water  of  a  stream  cannot  be  taken  from  Its 
course  and  discharged  upon  the  land  of  another 
person  to  his  injury.  Porter  v.  Durham,  74  N. 
C.  767. 

One  proprietor  cannot  divert  all  the  water 
from  a  stream  for  manufacturing  purposes. 
Kvaus  V.  Merrlweather,  4  III.  492,  38  Am.  Dec. 
106. 

A  riparian  owner  will  be  liable  in  damages  if 
he  diverts  the  water  from  its  course  to  the  in- 
jury of  a  lower  proprietor.  Perkins  v.  Dow, 
1  Root,  535. 

A  riparian  proprietor  cannot  enlarge  a  nat- 
ural channel  taking  water  out  of  the  main 
channel  of  the  stream,  If  by  so  doing  he  de- 
prives a  lower  proprietor  of  the  use  of  the 
water.  Blanchard  v.  Baker,  8  Me.  266,  23  Am. 
Dec.  504. 

The  water  cannot  be  carried  aw^ay  in  a  race, 
and  not  returned  to  the  stream  until  after  it 
passes  the  land  of  a  lower  proprietor.  Plum- 
lelgh  V.  Dawson,  6  111.  544,  41  Am.  Dec.  199. 

The  erection  of  a  dam  which  causes  the 
water  to  spread  out  over  a  large  tract  of  land 
and  be  lost  by  evaporation  and  percolation,  is 
a  wrongful  diversion  of  the  water.  White  v. 
East  Lake  Land  Co.  96  Ga.  415. 

Where  the  respective  proprietors  desire  to 
convert  the  water  into  steam  so  that  It  cannot 
be  returned  to  the  stream,  neither  can  use  more 
than  his  due  proportion  of  the  amount  flowing 
in  the  stream.    Bliss  v.  Kennedy,  43  111.  67. 

The  question  of  the  materiality  of  the  diver- 
sion Is  for  the  jury.  Hogg  v.  ConnellsvIUe 
Water  Co.  168  Pa.  456. 

The  water  may  be  diverted  by  the  upper  pro- 
prietor if  he  restores  it  before  it  leaves  his  land. 
Canfleld  v.  Andrew,  54  Vt.  1,  41  Am.  Rep.  828. 

But  the  mere  provision  of  means  for  the  re- 
turn of  the  diverted  water  Is  not  sufilclent  to 
relieve  the  one  making  the  diversion  from  liabil- 
ity if  the  water  is  not  in  fact  returned  to  the 
stream.  Stein  v.  Burden,  29  Ala.  127,  65  Am. 
Dec.  394. 

The  upper  proprietor  may  divert  the  water 
for  use  on  his  own  land,  pi'ovlded  he  restores 
it  to  the  stream  before  the  channel  reaches  the 
land  of  the  lower  proprietor.  Webster  v.  Flem- 
ing, 2  Humph.  518. 

There  will  be  no  right  of  action  for  diversion 
of  water,  provided  It  is  done  wholly  on  the  up- 
per proprietor's  land  and  the  water  is  returned 
to  the  channel  before  it  leaves.  Norton  v.  Vol- 
eutine,  14  Vt.  239,  39  Am.  Dec.  220. 
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iDg  along  said  branch  throw  their  soapsuds 
from  clothes  washings,  and  kitchen  slops,  into 
the  same,  with  other  kitchen  refuse,  including 
the  entrails  of  chickens.  That  at  the  present 
time  there  is  one  or  more  dead  animals  in  said 
branch,  and  there  is  flowing  into  it,  about  600 
feet  above  where  the  tile  drain  from  defend- 
ants' sanitarium  flows  into  said  branch,  a  tile 
drain  from  the  Martinsville  Sanitarium,  which 


I  has  been  connected  with  said  ditch  since  this 
>  suit  was  originally  filed.  That  there  is  now, 
and  long  has  been,  a  city  ordinance  of  said  dij 
prohibiting  anyone  from  throwing  dead  ani- 
mals or  any  refuse  or  befouling  substance  in 
said  branch,  and  from  in  any  way  befouling 
the  same.  The  Martinsville  Sanitarium  has 
been  in  operation  for  three  years,  and  bathes 
as  many  patients  as  are  bathed  at  defendants' 


Acoeleraiion  of  flow. 

In  England  It  was  held  that  a  riparian  owner 
may  remove  shoals  from  the  stream  without 
Uablllt}'  to  a  lower  owner  for  overflow  of  the 
stream  by  the  hastening  of  the  flow.  Rhodes  v. 
Airedale  Drainage  Comrs.  L.  E.  1  C.  P.  Dlv. 
402.  45  L.  J.  C.  P.  N.  8,  861,  35  L.  T.  N.  S.  46. 
24  Week.  Rep.  1053. 

But  In  Georgia  the  court  has  decided  that  the 
upper  riparian  proprietor  cannot  remove  a 
ledge  of  rocks  on  his  land  if  the  effect  will  be 
to  overflow  the  land  of  the  lower  proprietor 
with  water  and  sand.  Grant  v.  Kuglar,  81  Ga. 
037,  8  L.  R.  A.  606. 

In  Quebec  the  upper  proprietor  cannot  send 
down  more  water  than  Is  accustomed  to  flow  lu 
the  stream.  Frechette  v.  La  Compagnle  Manu- 
f  acturlere,  L.  R.  9  App.  Cas.  170,  53  L.  J.  C.  P. 
N.  8.  20.  50  L.  T.  N.  S.  62. 

An  upper  proprietor  cannot  cut  a  ditch  and 
divert  the  water  for  the  purpose  of  protecting 
his  meadow  from  overflow  if  the  effect  will  be 
to  Increase  the  flow  of  the  water  in  the  stream 
to  such  an  extent  as  to  Injure  the  dam  of  a 
lower  proprietor.    Kay  v.  Kirk.  76  Md.  41. 

A  manufacturing  company  whlQh  has  acquired 
by  prescription  the  right  to  cast  polluted  water 
Into  the  stream,  which,  by  reason  of  sluggish 
current  and  numerous  ponds,  is  largely  pre- 
cipitated before  It  reaches  the  lower  owner, 
cannot  clean  out  the  channel  in  such  a  way  as 
to  hasten  the  flow  and  cast  the  polluted  water 
onto  the  land  of  the  lower  owner.  Mississippi 
Mills  Co.  V.  Smith,  69  Miss.  290. 

The  owner  of  a  mill  cannot  pass  such  unusual 
Quantities  of  water  through  the  dam  as  to  in- 
jure the  lands  of  lower  proprietors.  Boylngton 
V.  Squires,  71  Wis.  276. 

Dimtnution  of  /foto. 

Water  cannot  be  drawn  from  a  stream  so  as 
to  diminish  the  flow  through  the  land  of  the 
lower  proprietor,  although  he  has  no  present 
use  for  it,  for  he  may  possibly  thereafter  find 
some  use  for  it.  Bannatyne  v.  Cranston.  Mor. 
Diet  12,769,  Property,  cited  In  L.  R.  2  ApQ. 
Cas.  855. 

The  upper  owner  cannot  permit  the  water  to 
escape  from  a  dam  in  such  small  quantities  lu 
severe  weather  that  the  stream  becomes  a  mass 
of  ice,  so  that  when  the  spring  freshets  come 
there  Is  no  channel  for  the  water  to  escape  In, 
which  results  in  its  spreading  over  the  adjoin- 
ing fields  to  the  injury  of  other  owners.  Ellis 
V.  Clemens,  21  Out.  Rep.  227,  Affirmed  in  22 
Ont.  Rep.  216. 

But  if  the  upper  riparian  owner  in  making 
use  of  the  water  leaves  enough  In  the  stream  so 
that  what  he  takes  is  an  immaterial  portion,  he 
does  not  exceed  his  right.  New  York  Rubber 
Co.  V.  Rothery,  32  N.  Y.  S.  R.  905. 

Pits  for  watering  cattle  cannot  be  enlarged 
to  the  injury  of  a  lower  proprietor.  Brown  v. 
Best,  1  Wlls.  174. 

The  appropriation  of  the  water  of  a  non-nav- 
igable river  by  a  riparian  owner  in  such  quan- 
tities as  to  unreasonably  diminish  the  supply 
of  other  riparian  owners  is  a  private  nuisance 
41  L.R.  A. 


for  which  an  Injunction  will  He.  Saunders  v. 
Bluefleld  Waterworks  &  I.  Co.  68  Fed.  Hep. 
13S. 

The  water  cannot  be  obstructed  and  diverted 
to  such  an  extent  that  the  waate  caaaed  by 
frost,  absorption,  and  evaporation  causes  mate- 
rial Injury  and  damage.  Pettlbone  v.  Madem, 
46  Mich.  381. 

It  is  not  a  reasonable  use  of  water  for  a  ri- 
parian proprietor  who  desires  to  use  the  water 
for  cattle  to  build  dams  and  spread  the  water 
out  In  such  manner  that  it  is  lost  by  evapora- 
tion and  absorption,  so  as  to  Injure  the  proprie- 
tor below  him  on  the  stream.  Perrea  v.  Knipe, 
28  Cal.  341. 

The  upper  owner  cannot  protect  bis  land  bj 
means  of  a  dam  If  the  effect  Is  to  deprive  the 
lower  proprietor  of  the  flow  of  the  water.  Bite 
V.  Johnson,  76  Cal.  597. 

An  action  will  lie  for  Interrnpting  the  flow  of 
water.    Ingraham  v.  Hutchinson,  2  Conn.  684. 

If  the  upper  proprietor  maliciously  holds  the 
water  back  during  the  day  and  lets  It  down 
during  the  night  when  the  lower  proprietor 
cannot  use  It,  he  will  be  liable  In  damages. 
TwlBS  V.  Baldwin,  9  Conn.  291. 

Right  to  increase  quantity. 

There  can  be  no  recovery  by  the  lower  owner 
for  Injuries  caused  by  merely  enhancing  the 
flow  of  the  surface  water  Into  the  stream.  New- 
port News  &,  M.  V.  Co.  v.  Wilson,  16  Ky.  L. 
Rep.  2G2. 

The  owner  of  swamps  may  drain  them  Into 
their  natural  outlets,  although  the  effect  la  to 
cause  the  stream  to  flow  more  rapidly  and  In 
greater  volume  down  the  natural  course  throngh 
the  land  of  the  lower  proprietor.  MIsell  v.  lic- 
Gowan,  120  N.  C.  184. 

The  upper  owner  cannot  turn  water  from  an- 
other stream  Into  the  watercourse,  to  the  Injury 
of  the  lower  proprietor.  Tillotson  v.  Smith,  32 
N.  H.  94,  64  Am.  Dec.  355. 

Nor  can  water  be  taken  from  one  stream  and 
made  to  run  In  another  so  as  to  Increase  the 
volume  of  the  latter  flowing  over  the  land  of 
the  lower  riparian  owner.  Merritt  v.  Parker. 
1  N.  J.  L.  460. 

But  surface  and  well  water  may  l>e  collected 
and  discharged  into  a  natural  stream  If  the  re- 
sult is  not  to  cause  the  stream  to  overflow  Its 
banks.  Jackman  v.  Arlington  Mills,  187  Mass. 
277. 

A  city  cannot  turn  surface  water  Into  a 
stream,  and  provide  an  Insufflcient  culvert  to 
carry  the  stream  under  a  highway,  so  that  the 
water  is  turned  upon  the  land  of  a  riparian 
owner.  Stanchfleld  v.  Newton,  142  Mass.  110. 
.A  city  may  use  a  stream  for  receipt  of  sor- 
face  drainage  from  Its  streets  without  bein; 
liable  to  a  lower  riparian  owner,  although  the 
efl:ect  is  to  drive  the  fish  from  the  stream. 
Baiuard  v.   Newton,   154  Mass.  256. 

However,  if  the  upper  proprietor  cuts  drains 
into  the  stream  by  which  the  amount  of  water 
flowing  therein  is  Increased,  the  lower  owner 
will  not  be  permitted  to  dam  It  back  so  as  to 
overflow  the  land  of  the  upper  proprietor.  Will- 
iams v.  Gale,  3  Harr.  A:  J.  231. 
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«nd  all  the  water  from  said  batbs  enters  through 
said  tile  into  said  braDch  on  Pike  street,  ^Dd 
above  where  the  drainage  from  defendants' 
sanltartum  eaters  the  ditch,  and  no  distinction 
is  made  at  said  Martinsyille  Sanitarium  as  to 
baths  given  syphilitic  patients  and  others,  but 
the  waters  from  all  baths  enter  said  branch 
together;  the  distance  from  the  bath  house  to 
said  branch  being  about  80  feet.    The  waters 


and  soapsuds  from  a  laundry  erected  since  this 
suit  was  commenced,  and  conducted  and  oper- 
ated about  100  feet  from  said  branch,  when  of 
any  considerable  quantity,  as  they  often  are, 
flow  into  said  branch  through  a  covered  ditch 
on  Morgan  street  one  square  south  of  Pike 
street.  That  all  the  water  from  any  source 
which  enters  the  Pike  street  ditch  flows  to  and 
beyond  the  west  boundary  of  said  original  plat 


The  flow  of  the  water  Into  a  stream  may  be 
hasteueii  for  drainage  purposes,  but  the  direc- 
tion of  the  drainage  cannot  be  changed  for  the 
purpose  of  having  the  water  carried  into  the 
stream.  Kauffman  v.  Grlesemer,  26  Pa.  407, 
e?  Am.  Dec.  437. 

The  flow  of  the  surface  water  may  be  has- 
tened by  the  upper  owner  Into  the  streauL  Sow- 
ers V.  Shiff,  15  La.  Ann.  301. 

But  surface  water  cannot  be  collected  and 
thrown  Into  a  stream  in  such  quantities  that 
the  stream  is  caused  to  overflow  its  banlcs  and 
flood  the  land  of  lower  proprietors.  Noonan  v. 
Albany,  70  N.  Y.  470,  35  Am.  Rep.  540. 

Surface  water  may  be  collected  and  dis- 
charged into  a  stream,  although  the  effect  is  to 
Increase  the  flow  at  certain  times  and  diminish 
it  at  others.  Waffle  v.  New  York  C.  E.  Co.  63 
N.  Y.  11,  13  Am.  Rep.  467. 

But  the  surface  water  must  not  be  discharged 
Into  rhe  stronm  beyond  its  natural  capacity. 
McCormlck  v.  Horan,  81  N.  Y.  86,  37  Am.  Rep. 
479. 

The  upper  proprietor  may  drain  into  the  river 
the  waters  which  will  naturally  flow  into  it 
without  being  liable  for  the  injury  caused 
thereby  to  the  lower  proprietor.  Kankakee  & 
8.  R.  Co.  V.  Horan,  131  111.  300,  Affirming  30  111. 
App.  558. 

A  riparian  owner  will  not  be  permitted  to 
empty  into  the  stream  an  additional  amount  of 
water  to  the  extent  of  10,000,000  gallons  in 
every  twenty-four  hours.  Baltimore  v.  Appold, 
42  Md.  442. 

Drainage  water  cannot  be  taken  out  'of  its 
natural  course  and  thrown  into  a  stream  into 
which  it  would  not  naturally  flow.  Williams  v. 
Union  Improv.  Co.  1  Pa.  Dist.  R.  288;  Getting 
V.  Union  Improv.  Co.  7  Kulp,  493. 

In  Flynn  v.  Shenandoah,  19  Pa.  Co.  Ct.  622, 
tlie  court,  in  discussing  the  right  of  a  borough 
to  throw  down  a  wall  which  had  been  erected 
so  as  to  interfere  with  the  flow  of  a  stream  into 
which  sewage  was  emptied,  said:  A  borough 
has  a  right  to  make  a  sewer  empty  its  contents 
into  a  natural  stream  even  though  the  flow  of 
water  therein  is  somewhat  increased ;  but  that 
It  might  be  liable  in  case  of  an  unreasonable  in- 
crease in  the  flow. 

In  Miller  v.  Laubach,  47  Pa.  154,  86  Am.  Dec. 
521.  the  court,  in  considering  the  liability  for 
turning  surface  water  on  a  lower  proprietor, 
says:  No  doubt  the  owner  of  land  througti 
which  a  stream  flows  may  increase  the  volume 
of  water  by  draining  into  it  without  any  lia- 
bility to  damages  by  a  lov/er  owner. 

Right  to  water  turned  into  9tream. 

A  lower  owner  cannot  complain  of  the  action 
of  the  upper  owner  who  has  turned  an  extra 
quantity  of  water  into  the  stream  in  taking  it 
out  again  before  it  reaches  the  lower  proprie- 
tor if  there  is  no  diminution  of  the  quantity 
reaching  him.  Society  for  Establishing  Useful 
Manufactures  v.  Morris  Canal  &  Bkg.  Co.  1  N. 
J.  Eq.  167.  21  Am.  Dec.  41. 

But  a  person  who  has  turned  water  into  a 
atream  will  not  be  permitted  to  divert  water 
therefrom  unless  he  shows  that  he  takes  no 
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more  water  out  than  he  put  in.     Wilcox  v. 
Hausch,  64  Cal.  461. 

And  the  fact  that 'the  upper  proprietor  has 
added  a  quantity  of  water  to  the  river  will  not 
entitle  him  to  take  It  out  again  after  it  has 
passed  upon  the  property  of  a  lower  proprietor 
so  that  it  has  gone  beyond  his  control.  Druley 
V.  Adam,  102  111.  177,  Affirming  Adams  v.  Slater, 
8  111.  App.  72. 

Bight  to  hold  hook 

The  mere  erection  of  a  dam  and  the  use  of  the 
water  in  driving  wheels  must  necessarily  de- 
range its  steady,  constant,  and  natural  flow, 
and  substitute  a  different  manner  as  to  the  time 
and  mode  of  holding  It  up  and  letting  it  down. 
Gould  V.  Boston  Duck  Co.  13  Gray,  451. 

The  water  can  be  detained  for  the  purpose  of  ^ 
the  upper  mill  If  it  Is  not  diverted  from  the 
stream.     Hartzall  v.  Sill,  12  Pa.  248. 

Storing  the  water  In  a  pond  Is  not  actionable 
if  It  is  detained  no  longer  than  is  reasonably 
necessary.  Canfleld  v.  Andrew,  54  Vt.  1,  41 
Am.  Uep.  828. 

The  upper  proprietor  may  hold  back  the  water 
a  reasonable  time  to  raise  a  pond,  although  the 
effect  Is  to  deprive  the  lower  owner  of  the  use 
of  the  water  to  a  certain  extent.  Mumpower 
V.  Bristol,  90  Va.  153. 

The  upper  proprietor  may  hold  the  water  back 
and  let  it  down  in  such  manner  as  Is  necessary 
for  the  use  of  his  mill,  If  the  mill  is  adapted  to 
the  character  of  the  stream  and  the  use  is  rea- 
sonable, and  the  lower  proprietor  will  not  be 
heard  to  complain  if  he  does  not  construct  hia 
dam  so  as  to  utilize  the  water  as  it  Is  let  down 
by  the  upper  proprietor.  Coldwell  v.  Sander- 
son, 69  Wis.  52. 

The  detention  for  two  days  and  a  night,  for 
the  purpose  of  forming  an  ice  pond,  is  not  an 
unreasonable  Interference  with  the  rights  of  a 
mill  owner  below.  If  he  only  obtains  25  per  cent 
of  the  power  for  his  mill  from  the  stream. 
Gehlen  v.  Knorr,  101  Iowa,  700,  36  L.  R.  A.  697. 

Damages  cannot  be  recovered  for  the  mere 
exposure  of  the  lower  mlUdam  to  the  sunshine 
by  the  holding  back  of  the  water.  Louisville  & 
N.  R.  Co.  V.  Beauchamp,  10  Ky.  L.  Rep.  398. 

The  supply  to  the  lower  proprietor  must  not 
depend  upon  the  convenience  or  caprice  of  the 
upper  proprietor,  or  upon  accident  or  mere 
chance,  as  upon  the  raislhg  of  a  flood  gate  or 
overflow  of  the  dam  or  leakage  through  It,  but 
his  supply  must  be  substantially  according  to 
the  natural  flow,  subject  only  to  such  interrup- 
tion as  Is  necessary  and  unavoidable  by  the  rea- 
sonable and  proper  use  of  the  water  in  the 
stream  above.    Ware  v.  Allen,  140  Mass.  513. 

The  owner  of  an  ice  pond  may,  in  order  to 
clean  it,  drain  the  water  off  and  then  hold  the 
water  back  until  it  is  refllled,  although  the  ef- 
fect is  to  stop  mills  lower  down  the  stream. 
DeBann  v.  Bean,  29  Hun,  236. 

So  far  as  the  mode  of  holding  up  the  water 
and  letting  it  down  Is  reasonably  incidental  to 
the  use  of  the  stream  for  mill  purposes,  it  la 
the  right  of  the  proprietor,  and  constitutes  in 
part  the  mill  privileges  which  the  law  gives. 
Gould  V.  Boston  Duck  Co.  13  Gray,  461. 
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of  the  town  of  Martinsville  with  considerable 
current,  and  from  that  point  south  across  the 
mill  lot  of  Moran,  one  square,  to  Morgan 
street,  in  said  city ;  thence  across  Morgan 
street,  in  the  same  direction,  some  60  feet; 
thence,  still  south,  through  the  residence  lot 
and  cow  pasture  of  one  Hastings,  to  a  point  on 
a  line  with  the  north  line  of  Washington 
street,  extended;    thence,  still  south,  under  a 


culvert  or  small  bridge  on  a  passway  of  some 
16  feet  or  more,  leading  to  extensive  bottoms 
to  the  west,  and  used  by  manv  persons. 

That  said  branch  from  said  calvert  aogled 
some  to  the  west  of  south,  through  and  across 
the  said  lands  of  plaintiff,  and  then  entered 
the  land  of  Harvey  Sat  ter white,  and  there 
flowed  more  westerly,  and  prior  to  the  state 
ditch,  hereinafter  mentioned,  caused  several 


Keeping  back  the  water  long  enough  to  fill 
the  mllldam  Is  not  an  unreasonable  use.  Pitts 
v.  Lancaster  Mills.  13  Met.  156.     ♦ 

Under  ordinary  clrcumstanceB  the  upper  pro- 
prietor may  shut  his  gates  and  hold  back  the 
water  when  necessary  to  the  reasonable  and 
beneficial  use  of  his  mill.  Mable  v.  Matteson, 
17  Wis.  1. 

A  city  cannot  claim  to  have  the  water  of  a 
stream  flow  in  its  natural  manner  for  the  pur- 
pose of  supplying  with  water  for  extinguish- 
ing fires  and  for  sewage  purposes,  as  against 
a  riparian  owner  who  has  a  mill  farther  up  the 
stream,  and  whose  dam  is  appropriate  to  the 
size  and  capacity  of  the  stream,  and  who  uses 
the  water  in  the  ordinary  and  usual  manner. 
Spring!iel<I  v.  Harris,  4  Allen,  1!J6,  81  Am.  Dec. 
715. 

If  the  owner  of  the  upper  mill  lets  down  his 
gate  and  detains  the  water  for  an  unreasonable 
time,  or  if  he  lets  the  water  down  in  unreason- 
able quantities  so  as  to  prevent  the  lower  own- 
er from  using  it.  he  will  be  liable  for  the  in- 
jury resulting  therefrom.  Merritt  v.  Brinker- 
hoff,  17  Johns.  306,  8  Am.  Dec.  404. 

The  upper  proprietor  cannot  detain  the  water 
and  then  discharge  it  in  such  quantities  that  it 
overflows  its  banks  and  injures  the  property 
of  lower  riparian  proprietors.  McKee  v.  Dela- 
ware &  H.  Canal  Co.  125  N.  Y.  353,  Affirming 
52  Hun.  52. 

If  the  upper  proprietor  detains  the  water  no 
longer  on  his  land  than  is  necessary  for  its 
proper  enjoyment  consistent  with  the  capacity 
of  the  stream,  the  lower  proprietor  will  not 
be  heard  to  complain.  Hoy  v.  Sterrett.  2  Watts, 
327,  27  Am.  Dec.  313;  Whaler  v.  Ahl,  29  Pa.  98. 

Long-continued  use  of  the  water  of  a  stream 
for  mill  purposes  will  not  prevent  the  owner  of 
land  further  up  the  stream  from  building  a 
dam  and  using  the  water  for  mill  purposes,  al- 
though the  effect  is  to  interrupt  the  natural  and 
rontinuous  flow  of  water  to  the  lower  mill. 
Thurber  v.  Martin,  2  Gray,  394,  61  Am.  Dec. 
468. 

The  mere  fact  that  the  upper  owner  is  com- 
pelled to  occasionally  shut  his  gates  to  hold 
back  the  water  for  a  time  will  not  give  a  right 
of  action  to  the  owpcr  of  an  ancient  mill  lower 
down  the  stream  if  the  upper  mill  is  adapted 
to  the  character  of  the  stream  and  the  use  of 
the  water  is  reasonable  for  the  mili.  although 
no  attention  is  paid  to  the  necessities  of  mills 
lower  down  the  stream.  Gould  v.  Boston  Duck 
Co.  13  Gray,  442. 

The  upper  proprietor  has  a  right  to  detain  the 
waters  for  mechanl(*al  purposes  in  a  reasonable 
manner.    I»arker  v.  Ilotchkiss,  25  Conn.  321. 

But  a  millowner  whose  wheel  requires  50  per 
cent  more  water  than  the  stream  will  supply, 
wi'l  not  be  permitted  to  retain  the  water  to 
raise  u  head  for  the  wheel,  to  the  detriment  of 
lower  proprietors.    Timm  v.  Bear,  29  Wis.  265. 

So,  if  the  owner  of  a  dam  accumulates  water 
during  the  wet  season  and  lets  it  off  in  the 
summer  so  as  to  cause  a  greater  flow  than  us- 
ual, by  means  of  which  the  banks  of  the  lower 
proprietor  are  washed  away,  his  land  drowned, 
and  his  grass  depreciated,  an  action  will  lie  for 
41  L.  R.  A. 


the  damage.    Gerrish  v.   Newmarket  Mfg.   Co. 
30  N.  H.  '484. 

So,  the  upper  owner  cannot  detain  the  water 
in  his  reservoir  during  the  autumn  and  spring 
when  his  mill  is  supplied  from  another  aonroe 
for  the  purpose  of  providing  a  supply  for  the 
summer  months  when  there  is  a  scarcity  of  wa- 
ter. Clinton  v.  Myers,  46  N.  Y.  511,  7  Am.  Rep. 
373. 

So,  if  there  is  regularly  a  dry  season  when 
the  water  in  the  stream  is  materially  reduced 
BO  that  the  stream  is  not  of  sufllcient  capacity 
to  run  an  upper  mill,  the  owner  will  not  be  per- 
mitted to  pond  the  water  and  hold  It  back  un- 
til he  has  acquired  enough  to  run  his  mill  and 
then  turn  it  all  on  for  a  few  hours,  with  the  re- 
sult that  it  flows  over  the  smaller  dams  below, 
and  is  lost  to  the  mill  proprietors.  Mason  v. 
Hoyle.  56  Conn.  235. 

The  lower  proprietor  cannot  complain  of  the 
upper  dam.  If  enough  water  comes  down  the 
stream  to  run  the  lower  mills;  and  the  mere 
fact  that  the  difficulty  of  getting  logs  Is  In- 
creased, so  that  it  requires  an  extra  hand  for 
each  twenty-live  logs.  Is  not  sufficient  to  give  a 
right  of  action.  Palmer  v.  Mulligan,  3  Cal.  320, 
2  Am.  Dec.  270. 

The  owner  of  a  mill  may  draw  sufficient  wa- 
ter from  a  natural  reservoir  in  the  stream  to 
operate  his  mills  in  the  daytime  if  their  capa 
city  is  suited  to  the  size  and  character  of  the 
stream,  and  shut  his  gate  at  night,  although  the 
effect  is  to  interrupt  the  flow  of  the  stream 
while  the  reservoir  is  refilling,  and  the  owner 
of  a  paper  mill  below  requires  the  continuous 
flow  of  the  stream  night  and  day  to  operate  his 
mill  successfully.  Bullard  v.  Saratoga  Victory 
Mfg.  Co.  77  N.   Y.  525. 

An  action  for  diverting  a  stream  of  water  is 
supported  by  proof  of  holding  back  of  the  water 
so  that  it  did  not  reach  plaintiff's  mill  by  its 
natural  flow.  Shears  v.  Wood.  7  J.  B.  Moore, 
345. 

A  millowner  cannot  unnecessarily  and  unrea- 
sonably detain  water  from  those  who  have  a 
subsequent  right  to  use  it.  Phillips  v.  Sherman. 
04  Me.  171. 

The  use  of  the  water  by  the  upper  millowner 
exclusively  at  night,  holding  it  back  for  accu- 
mulation In  the  daytime,  may  l>e  found  to  be 
unreasonable.    Barrett  v.  Parsons,  10  Cush.  367. 

A  booming  company  cannot  retain  the  water 
for  the  purpose  of  obtaining  a  sufficient  quanti- 
ty to  float  logs  down  the  stream,  and  then  let 
it  all  down  at  once,  if  the  effect  is  to  deprive 
the  lower  riparian  owner  of  the  power  to  run 
his  mill.  Thunder  Bay  River  Boom  Co.  t. 
Speechly.  31  Mich.  ?„^,  18  Am.  Uep.  184;  Wood- 
in  V.  Wentworth,  57  Mich.  278. 

A  log  owner  cannot  place  his  logs  in  a  stream 
at  a  time  when  <t  is  not  navigable,  so  as  to  ob- 
Ktruct  the  flow  of  the  water  to  the  Injury  of  a 
millowner  lower  down  the  stream.  Wooden  v. 
Mount  Pleasant  Lumber  &  Mfg.  Co.  100  Mich. 
412. 

The  upper  proprietor  cannot  unreasonably 
interfere  with  the  natural  flow  of  the  stream* 
and  send  the  water  down  In  such  unusual  quan- 
tities that  a  large  portion  of  It  is  wasted,  and 
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considerable  ponds  on  the  lands  of  Satterwbite 
and  plaintiff,  lying  west  of  the  tract  crossed 
by  the  branch,  and  which  ponds  continued 
and  were  stagnant,  having  no  outlet,  during 
a  large  part  of  each  year,  until  drained  off  by 
said  state  ditch.  That  other  ponds  between 
Morgan  and  Washington  streets,  and  near  the 
line  dividing  the  lands  of  plaintiff  and  Satter- 
wbite, existed,  of  considerable  size,  at  the  time 


said  branch  was  cut  and  the  waters  turned 
down  Pike  street,  but  the  same  were  filled  by 
washings  and  deposits  from  said  branch. 
That  the  said  state  ditch,  so  recently  cut  as 
aforesaid,  follows  the  line,  in  the  main,  of  the 
said  branch  from  its  intersection  with  the 
Pike  street  ditch  south  to  the  Satterwhite  line. 
That  before  the  state  ditch  was  cut  there  was 
at  times  a  considerable  flowage  and  accumula- 


none  In  left  to  maintain  the  stream  in  its  usual* 
condition.  Whitney  v.  Wheeler  Cotton  Mills, 
ir>l  Mass.  396,  7  L.  R.  A.  613. 

The  upper  proprietor  has  no  right  to  obstruct 
the  flow  of  the  strean  to  the  injury  of  a  lower 
proprietor,  and  if  ho  does  so  the  latter  may  re- 
move the  obstruction,  doing  no  unnecessary  in- 
jury to  the  upper  proprietor.  Miner  v.  Gil 
mour,  12  Moore,  P.  C.  C.  l.'n.  7  Week.  Uep.  328. 

Jii'jht  to  throw  hack. 

There  Is  uo  rlsrht  to  throw  water  back  on  the 
)ipper  proprietor.  Jones  t.  Fisher,  17  Can.  S. 
(',  M5:  Gibson  v.  Fischer,  68  Iowa,  29;  Baldwin 
V.  Calkins,  10  Wend.  167;  Brown  v.  Bowen,  30 
N.  Y.  519.  86  Am.  Dec.  406;  Omclvany  v.  Jag- 
gers,  2  Hill,  L,  634,  27  Am.  Dec.  417;  Hahn  v. 
Thornberry,  7  Bush,  406;  Good  v.  Dodge,  3 
Pittsb.  557;  Brown  v.  Bush,  45  Pa.  64;  Warring 
V.  Martin,  Wright  (Ohio)  380;  M'Calmont  v. 
Whitaker.  3  Rawle,  84.  23  Am.  Dec.  102;  Haas 
V.  Choussard.  17  Tex.  558;  Johns  v.  Steyens,  3 
Vt.  308;  Robertson  v.  Miller,  40  Conn.  40;  Stout 
V.  McAdauis,  3  111.  67,  :^  Am.  Dec.  441;  Summy 
V.  Mulford,  5  Blackf.  202;  Schelble  v.  Law,  65 
Ind.  332;  Sumner  v.  Tlleston,7  Pick.  198;  Hodges 
V.  Hodges,  5  Met.  205 ;  Luther  v.  WInnlsImmet 
Co.  9  Cush.  171;  Fox  v.  Fostorla,  14  Ohio  C.  C. 
471;  Booker  v.  McBride  (Tex.  Civ.  App.)  40  S. 
W.  1031. 

An  action  will  He  for  stopping  the  natural 
flow  of  the  stream.  Thompson  v.  Moore,  2 
Allen,  350. 

A  person  throwing  back  water  on  the  upper 
owner  by  means  of  a  dam  is  a  wrongdoer 
against  whom  one  in  possession  merely  may 
maintain  an  action.  Yeargalu  v.  Johnston,  2 
N.  C.  (1  Taylor  &  Conf.  Rep.)  80,  1  Am.  Dec. 
581. 

In  Cooper  v.  Barber,  3  Taunt.  99,  In  discuss- 
ing the  acquisition  of  a  right  by  prescription,  It 
Is  said  that  there  Is  a  right  to  pen  the  water 
bnck  until  a  neighbor  is  prejudiced. 

2  Rolle,  Abr.  140,  pi.  6,  says  If  a  man  stops 
a  stream  of  water  which  runs  through  his  land 
by  which  my  land  Is  surrounded  It  Is  a  nuisance 
to  me ;  citing  9  Edw.  IV.  35.  But  the  question 
there  was  as  to  the  right  to  enter  the  land  and 
throw  down  the  obstruction,  and  the  question 
of  nuisance  was  only  Incidentally  passed  on. 

If  a  man  stops  a  watercourse  by  which  land 
<»f  which  I  am  seised  In  fee  is  surrounded, 
though  I  may  have  an  assize,  yet,  I  may  have 
an  action  on  the  case  at  my  election.  Stye  v. 
Mordant,  1  Rolle,  Abr.  104. 

Sand,  gravel,  and  worn  marble  from  marble 
works  cannot  be  permitted  to  accumulate  In  the 
stream  in  such  a  way  as  to  cause  the  water  to 
overflow  the  laud  of  an  upper  proprietor.  Ames 
V.  Dorset  Marble  Co.  04  Vt.  10. 

There  can  be  no  obstruction  to  the  flow  of  the 
stream.  Hall  v.  Swift,  4  Bing.  N.  C.  381,  1 
Arn.  157.  0  Scott,  167. 

If  the  accumulation  of  sand  In  a  stream  Is 
caused  by  a  dam  erected  lower  down  the 
stream,  the  owner  of  the  dam  Is  not  relieved 
from  lesponslbillty,  even  if  this  accumulation 
results  in  part  from  hillside  clearings  of  the 
upper  owners.  Hlnes  v.  Jarrett,  26  S.  C.  480. 
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So.  if  the  dam  of  the  upper  owner  Is  raised 
to  such  an  extent  that  the  pressure  of  the 
water  causes  percolation  which  renders  the 
land  of  the  lower  owner  damp  and  unproductive, 
there  will  be  a  cause  of  action.  Plxley  v.  Clark, 
35  N.  Y.  525,  91  Am.  Dec.  72. 

Although  leave  is  granted  to  build  a  dam  so 
as  to  flow  the  upper  proprietor's  land  in  a  cer- 
tain way  there  will  be  liability  In  case  It  Is 
flowed  in  another  wa3'.  Hutchinson  v.  Gran- 
ger, 13  Vt.  ,'W6. 

Legislative  authority  to  erect  the  lower  mill 
will  not  authorize  the  throwing  back  of  water 
upon  the  upper  one.  Lee  v.  Pembroke  Iron  Co. 
57  Me.  481,  2  Am.  Rep.  59. 

An  action  will  lie  for  penning  back  water  as 
soon  as  It  interferes  with  a  use  to  which  the 
upper  proprietor  attempts  to  put  his  land,  al- 
though he  was  not  making  such  use  of  the  land 
when  the  dam  was  built.  McLaren  v.  Cook,  3 
U.  C.  Q.  B.  2i)9. 

A  dam  \^hich  sets  back  the  water  so  as  to  In- 
terfere with  the  drainage  of  the  land  of  the 
upper  owner  Is  a  violation  of  his  rights.  Treat 
v.  Bates,  27  Mich.  I«0. 

If  a  dam  Is  so  used  as  wrongfully  to  throw 
the  water  upon  the  lands  or  mills  of  another  It 
may  be  called  a  nuisance.  Snow  v.  Cowles,  22 
N.  H.  302. 

One  who  builds  a  dam  ou  a  stream  will  be  llaT- 
ble  for  injuries  done  by  the  holding  back  of  ice 
which  comes  down  In  ordinary  quantities  borne 
by  an  ordinary  freshet  which  can  be  expected 
at  the  time  of  year.  Bell  v.  M'Cllntock,  9 
Watts,  119,  34  Am.  I>ec.  507. 

If  a  dam  Is  so  erected  as  to  cause  the  stream 
to  become  obstructed  with  Ice,  and  the  water  of 
the  stream  to  be  turned  back  ou  the  land  of  the 
upper  proprietor  to  his  Injury,  the  owner  will 
be  11a Die  for  the  resulting  Injury.  Cowles  v. 
Kidder,  24  N.  H.  364,  67  Am.  Dec.  287. 

A  lower  proprietor  has  no  right  to  construct 
his  dam  so  as  to  throw  the  water  back  on  the 
upper  proprietor  in  times  of  ordinary  freshets. 
But  he  Is  not  responsible  for  damages  caused 
by  extraordinary  floods.  Bristol  Hydraulic  Co. 
V.  Boyer.  67  Ind.  236. 

Throwing  the  water  hack  in  any  degree,  even 
at  times  of  freshets  which  ought  to  be  antici- 
pated, or  of  ordinary  stage  of  the  water.  Is  Il- 
legal.   Humphrey  v.  Irvln,  18  W.  N.  C.  449. 

The  o\\-^  building  a  dam  will  be  liable  for 
freshets  enhanced  by  the  dam.  Casebeer  v. 
Mowry.  55  Pa.  419,  93  Am.  Dec.  766. 

If  the  dam  causes  the  stream  to  overflow  the 
land  above  only  when  the  stream  Is  swollen, 
the  upper  proprietor  will  be  entitled  to  the  pro- 
portionate amount  of  damages.  Pugh  y. 
Wheeler,  19  N.  C.  (2  Dev.  &  B.  L.)  50. 

A  riparian  owner  will  be  liable  for  all  dam- 
ages caused  to  the  upper  proprietor  by  water 
thrown  back  on  hig  dam  In  times  of  high  water 
which  are  usual,  ordinary,  and  reasonably  an- 
ticipated. Dorman  v.  Ames,  12  Minn.  451; 
Ames  V.  Cannon  River  Mfg.  Co.  27  Minn.  245. 

But  the  mere  fact  that  water  Is  backed  up  in 
times  of  freshets  upon  the  wheels  of  an  upper 
mill  because  of  the  maintenance  of  a  dam  by 
the  lower  proprietor  and  his  storing  logs  In  the 
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tioQ  of  water  upon  plaintiff's  said  land  from 
the  surface  ditches  on  the  streets  of  said  city, 
and,  there  being  no  well-defined  channel  for 
said  waters  across  plaintiff's  said  land,  plaintiff 
caused  a  ditch  of  small  dimensions  to  be  cut 
for  said  branch  and  street  fiowage  across  said 
land,  on  or  near  the  line  of  said  branch,  at  a 
cost  of  $20,  $10  of  which  plaintiff  demanded 
said  city  should  pay,  and  ssdd  city  did  pay  the 


same,  because  of  the  benefit  thereof  to  the 
city.  That  the  waters  of  White  river  dnrioe 
considerable  freshets  flow  thronph  a  nataru 
depression  In  the  ground,  the  surface  on  either 
side  rising  gradually  to  a  height  of  from  2  to 
5  feet  within  a  distance  of  from  500  to  600  feet 
of  the  channel  of  said  branch  before  the  cuttiog 
of  said  state  ditch  or  other  ditches  from  its 
start  west  on  Pike  street.     Prior  to  the  corn- 


pond  will  not  give  the  upper  owner  a  right  of 
action.    Richards  y.  Peter,  70  Mich.  286. 

In  Monongahela  Nav.  Co.  v.  Coon,  6  Pa.  383. 
47  Am.  Dec.  474,  the  conrt,  in  discussing  the 
right  of  a  navigation  company,  says  that  a 
riparian  owner  may  use  the  water  power  to  the 
full  extent  of  the  stream,  by  ponding  the  water 
back  to  his  line,  although  the  effect  will  be  that 
In  times  of  high  water  the  obstruction  will 
cause  an  overflow  upon  the  land  of  an  upper 
riparian  owner. 

nut  in  McCoy  v.  Danley,  20  Pa.  88,  57  Am. 
Dec.  ^i580f  the  court  held  that  the  lower  proprie- 
tor will  be  liable  for  injury  caused  by  the  ordi- 
nary high  water  of  the  stream  which  is  thrown 
back  on  his  dam,  and  states  that  the  rule  of  the 
Coon  Case  can  only  be  applied  to  floods  which 
are  extraordinary  in  their  character. 

Although  the  water  from  a  dam  has  been  set 
back  over  the  land  for  several  years,  less  than 
the  period  of  limitation,  the  upper  proprietor 
may  maintain  an  action,  if  upon  attempting  to 
make  a  new  use  of  his  property  he  finds  that 
the  use  is  interfered  with  by  the  water.  King 
V.  Tiffany,  9  Conn.  162. 

The  water  cannot  be  set  back  one  foot  by  the 
lower  proprietor  upon  the  land  of  the  upper  pro- 
prietor.   Hill  V.  Ward,  7  111.  286. 

If  a  lower  proprietor  undertakes  to  obstruct 
or  change  the  natural  stream,  and  thereby 
backs  the  water  on  the  upper  owner,  the  latter, 
although  he  cannot  show  any  injury,  is  entitled 
to  nominal  damages.  Whipple  v.  Cumberland 
Mfg.  Co.  2  Story,  661. 

The  upper  proprietor  may  recover  damages  if 
his  right  of  drainage  through  a  watercourse  is 
cut  off  by  obstructions  placed  In  the  stream  by 
the  lower  proprietor.  Hastings  v.  Llvermore, 
7  Gray,  104. 

If  one  tenant  in  common  erects  a  dam  on  his 
separate  estate  so  as  to  flow  the  water  back 
on  the  common  property,  the  cotenant  may  re- 
cover for  the  injury,  Odlome  v.  Lyford,  9  N. 
H.  602,  32  Am.  Dec.  387. 

The  lower  owner  cannot  obstruct  the  water- 
course so  that  it  will  not  carry  off  the  water 
which  is  accustomed  to  flow  in  It.  Ferris  v. 
Wellborn,  64  Miss.  29. 

The  owner  of  the  lower  dam  is  not  liable  for 
the  flowage  of  a  wheel  above  him  if  it  is  caused 
by  the  filling  of  the  stream  with  sediment  above 
the  dam,  which  was  not  anticipated  when  the 
dam  was  constructed.  Proctor  v.  Jennings,  6 
Nev.  83,  3  Am.  Rep.  240. 

The  mere  facts  that  by  reason  of  the  dam  the 
Ice  in  the  stream  when  it  breaks  up  in  the 
'spring  holds  the  water  back  so  that  it  floods 
the  wheels  of  ai?  upper  mill,  and  that  the  water 
Is  held  back  for  a  longer  time  than  usual,  do 
not  give  a  right  of  action.  Smith  v.  Agawam 
Canal  Co.  2  Allen,  356. 

If  the  dam  of  the  lower  owner  does  not  throw 
the  water  back  to  a  bridge  of  the  upper  owner 
the  former  will  not  be  liable  In  case,  by  reason 
of  a  great  storm  of  wind  and  rain,  the  water 
backs  up  and  destroys  the  bridge.  China  v. 
Southwick,  12  Me.  238. 

The  fact  that  the  upper  owner  uses  the  water 
out  of  the  regular  channel  of  the  stream  does 
not  change  his  right  to  be  free  of  the  back 
41  L.  R.  A. 


water  of  a  lower  dam.  If  he  returns  the  water 
to  the  stream  before  it  leaves  his  land.  Web- 
ster V.  Flcmlri«r,  2  Humph.  618. 

A  landowner  who  maintains  a  culvert  on  his 
own  land  in  such  a  manner  as  to  safely  carrv 
.  the  ordinary  flow  of  water  in  times  of  ordinair 
freshets  will  not  be  liable  for  the  increased  flow 
of  water  on  an  upper  owner's  land  by  the  ob- 
struction of  the  channel  by  an  owner  farther 
down  the  stream.    Blerer  v.  Hurst,  155  Pa.  52S. 

Damages  must  be  paid  in  case  land  is  flooded 
by  the  raising  of  a  dam.  Gorman  y.  Trice,  7j 
Ga.  731. 

The  upper  proprietor  may  erect  a  dam  acros* 
the  stream  on  his  own  property  for  the  purpose 
of  constructing  a  flsh  pond,  although  the  effect 
is  to  prevent  the  flowing  back  on  his  land  of 
water  bv  a  milldam  below.  Wood  t.  Edee,  '2 
Allen,  578. 

Restoration  to  ancient  ohanmeL 

If  a  prescriptive  right  has  been  acQulred  to 
change  the  use  of  the  water  of  the  stream,  It 
cannot  be  restored  to  Its  natural  state  to  the  In- 
Jury  of  the  lower  proprietor.  Belknap  v.  Trim- 
ble. 3  Paige,  577. 

So,  after  a  right  to  divert  the  water  has  been 
acquired  by  prescription  the  flow  cannot  be  ^^ 
stored  to  its  natural  channel  to  the  Injury  of 
lower  proprietors.  Mathewson  v.  Hoffman,  77 
Mich.  420,  6  L.  R.  A.  849. 

But  equtty  will  not  Interfere  after  the  defend- 
ant has  gone  upon  the  plaintiff's  land  and  re- 
stored the  water  to  Its  ancient  channel,  on  the 
ground  that  the  plaintiff  had  acquired  a  right 
by  prescription  to  have  the  water  flow  in  the 
new  channel.  Coalter  v.  Hunter,  4  Rand.  (Va.) 
68,  16  Am.  Dec.  726. 

If  by  a  sudden  flood  the  stream  changes  iti 
course  so  that  it  does  not  run  into  the  land  of 
the  lower  proprietor  as  it  formerly  did.  the 
upper  proprietor  cannot,  after  permitting  it  to 
retain  its  new  course  for  ten  years,  restore  it 
to  its  ancient  channel  to  the  injury  of  the  lower 
proprietor.  Woodbury  v.  Short,  17  Vt.  888,  44 
Am.  Dec.  344. 

If  the  channel  of  a  stream  is  changed,  and  it 
is  permitted  to  flow  in  the  new  channel  uotil 
the  upper  proprietor  has  expended  money  and 
made  improvements  upon  the  faith  of  its  con- 
tinuing In  Its  changed  position,  the  owner  will 
not  be  permitted  to  restore  it  to  Its  former 
channel.    Ford  v.  Whltlock,  27  Vt  285. 

If  the  channel  of  the  stream  has  been  gradu- 
ally filled  so  that  the  natural  flow  has  been  al- 
tered, a  riparian  owner  cannot,  by  removing 
the  accretion,  restore  the  same  to  Its  ancient 
course  and  velocity  to  the  injury  of  an  upper 
proprietor.  Withers  v.  Purchase,  60  L.  T.  N.  & 
819. 

But  if  water  is  diverted  from  a  brook  for  a 
canal,  and  afterwards  returned  to  It  upon  the 
abandonment  of  the  canal,  a  riparian  proprie- 
tor will  have  no  right  of  action  for  Injuries 
done  to  his  land  by  the  overflow  of  the  brook 
at  a  time  of  high  water,  which  results  from 
the  fact  that  the  bed  has  become  partially  filled 
up  during  the  time  of  the  diversion.  Mason  t. 
Shrewsbury  &  H.  R.  Co.  L.  IL  6  Q.  B.  578»  40 
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mencement  of  tbe  alleged  wrongful  acts  of  the 
defendants,  tbe  water  flowing  in  said  branch 
and  through  plaintiff's  land,  while  not  pure, 
was  reasonably  fit  and  valuable  for  farm  and 
stock  purposes,  and  tbe  only  stream  of  water 
accessible  for  stock  kept  and  pastured  on  plain- 
tiff*s  land,  and  was  used  for  that  purpose  by 
the  plaintiff  during  the  part  of  the  season  that 
it  reached  her  land.    The  land  of  plaintiff 


south  of  Washington  street  is  pasture  land,  and 
valuable  for  grazing  purposes,  and,  by  reason 
of  its  location,  valuable  for  cow  pasture. 
Prior  to  the  acts  of  defendants  complained  of, 
the  waters  of  said  branch  deposited  no  offen- 
sive matter  on  the  lands  of  plaintiff,  except 
such  as  would  naturally  find  its  way  into  an 
open  public  ditch  or  branch  running  through 
a  thickly  populated  district,— no  offensive  or 


L.  J.   Q.   B.  N.   S.  293,  25  L.  T.  N.  S.  2S9,  20 
Week.  Rep.  14. 

The  accQstomed  course  of  a  stream  which 
riparian  owners  are  entitled  to  say  must  not  be 
disturbed,  Is  not  to  be  found  in  historical  re- 
search, but  1b  that  which  Is  its  natural  and  ap- 
parently permanent  course  at  the  tlm^  when 
the  right  Is  called  In  question.  Withers  v.  Pur- 
chase, 60  L.  T.  N.  S.  819. 

IV.  Use  for  sewer. 

The  question  how  far  the  stream  may  be  used 
for  sewer  purposes  Is  one  of  the  most  difficult 
which  the  subject  presents.  On  the  one  hand, 
the  use  of  the  stream  to  float  off  a  small  amount 
of  refuse  seems  reasonable,  and  Is  generally  up- 
held. On  the  other  hand,  when  the  quantity 
of  refuse  becomes  so  great  that  It  renders  the 
water  unfit  for  tbe  uses  of  lower  proprietors,  It 
Is  unreasonable,  and  will  generally  not  be  per- 
mitted. Between  these  two  extremes  is  a  broad 
field  in  which  cases  must  be  ruled  by  their 
facU. 

Right  to  throw  refuse  into  stream. 

A  riparian  owner  cannot  cast  waste  from  a 
sawmill  into  the  stream,  to  the  Injury  of  a 
lower  proprietor,  in  unreasonable  quantities,  if 
It  is  possible  to  operate  the  mill  without  doing 
so.  Lockwood  Co.  v.  Lawrence,  77  Me.  297,  62 
Am.  Rep.  763. 

In  Dwlnel  v.  Veazie,  50  Me.  479,  it  is  said 
that  if  a  person  obstructs  a  stream  which  is  br 
law  a  public  highway  by  casting  therein  waste 
material,  filth,  or  trash  of  any  description,  he 
does  so  at  his  peril ;  It  is  a  public  nuisance  for 
which  he  will  be  liable  to  an  action  at  law 
by  any  individual  who  shall  be  specially  dam- 
aged thereby. 

So,  the  mere  fact  that  a  sawmill  as  construct- 
ed cannot  be  operated  without  permitting  the 
sawdust  to  fall  Into  the  stream,  Is  not  sufficient 
to  justify  such  conduct,  unless  it  is  further 
shown  that  the  mill  was  properly  constructed. 
Red  River  Roller  Mills  v.  Wright,  30  Minn.  249, 
44  Am.  Rep.  191. 

Whether  it  Is  actionable  to  cast  sawdust  into 
a  stream  is  a  question  for  the  jury.  Dallmarl 
T.  Wilcox,  23  N.  Y.  Week.  Dig.  231. 

The  upper  proprietor  canuot  foul  the  water 
of  the  stream  by  refuse  from  a  cheese  factory, 
and  filth  from  hog  pens.    Davis  v.  Lambertson, 

66  Barb.  480. 

A  lower  proprietor  may  enjoin  the  placing  In 
the  stream  of  blood  and  refuse  from  a  slaugh- 
terhouse, the  effect  of  which  Is  to  render  the 
water  Impure  and  contaminate  the  air  near 
where  the  stream  flows.    Woodyear  v.  Schaefer, 

67  Md.  1,  40  Am.  Rep.  410. 

The  upper  proprietor  cannot  unreasonably 
make  use  of  the  stream  to  float  off  the  bark 
from  bis  tan-yard  to  the  Injury  of  the  lower 
proprietor.  Thomas  v.  Brackney,  17  Barb.  654; 
Honsee  v.  Hammond,  39  Barb.  89. 

The  owner  of  a  mine  who  deposits  culm 
Where  It  will  be  carried  down  by  a  stream  will 
be  liable  in  case  it  is  carried  down  and  de- 
posited on  the  land  of  a  lower  proprietor.  El- 
der V.  Lykens  Valley  Coal  Co.  167  Pa.  490. 
41  L.  R.  A. 


But  there  is  no  liability  In  case  the  culm  is 
carried  Into  the  stream  by  means  of  extraordi- 
nary floods.    Hludson  v.  Markle,  171  Pa.  138. 

Only  the  amount  of  sawdust  can  be  deposited 
in  the  stream  which  is  absolutely  and  indis- 
pensably necessary  to  the  beneficial  use  of  the 
water.  If  it  injures  the  lower  proprietor.  Can- 
field  V.  Andrew,  54  Vt.  1,  41  Am.  Rep.  828. 

The  owner  of  a  sawmill  is  not  bound  to  keep 
the  refuse  from  the  mill  wholly  out  of  the 
stream  for  the  benefit  of  the  owner  of  a  starch 
mill  below.  Nor  can  he  wantonly  and  needless- 
ly throw  refuse  into  the  stream  to  the  injury 
of  the  starch  mill.  Jacobs  v.  Allard,  42  Vt.  808, 
1  Am.  Rep.  331. 

The  owner  of  a  distillery  with  which  are 
connected  cattle  stables  and  hog  yard,  cannot 
throw  the  refuse  from  such  places  into  the 
stream  to  the  detriment  of  a  lower  proprietor. 
Greene  v.  Nunnemacher,  36  Wis.  60.' 

Permitting  the  shlves  from  a  fiax  mill  to  fall 
into  the  stream  Is  not  a  reasonable  use  of  it, 
and  the  person  doing  so  will  be  liable  for  the  in- 
jury to  the  owner  of  a  dam  lower  down  the 
stream  caused  by  their  accumulation  in  and 
filling  up  of  his  pond.  0*RlIey  v.  McChesney, 
3  Lans.  278. 

A  gas  manufacturer  cannot  permit  refuse 
from  his  works  to  fiow  into  the  stream  to  the 
injury  of  proprietors  lower  down.  Carhart  v. 
Auburn  Gaslight  Co.  22  Barb.  297. 

The  upper  proprietor  cannot  use  the  stream 
for  washing  ore  in  such  a  way  that  the  pond 
of  the  lower  owner  is  filled  with  dirt  and  rul>- 
bish,  and  also  his  vats  in  which  hides  are 
tanned.    Crittenton  v.  Alger,  11  Met.  281. 

Tailings  from  a  placer  mine  cannot  be  de- 
posited in  the  stream  to  such  an  extent  that 
they  overfiow  lands  of  a  lower  proprietor.  Flts- 
patrick  V.  Montgomery,  20  Mont  181. 

As  to  the  right  to  pollute  for  mining  pur- 
poses generally,  see  note  to  Drake  v.  Lady  Bn- 
sley  Coal,  Iron  &  R.  Co.  (Ala.)  24  L.  R.  A.  64. 

Pollution  gtnerally. 

The  upper  proprietor  cannot  pollute  the 
stream  so  as  to  render  it  unfit  for  use  by  the 
lower  proprietor.  Gladfelter  v.  Walker,  40  Md. 
1;  McCallum  v.  Germantown  Water  Co.  64  Pa. 
40,  93  Am.  Dec.  666. 

Under  a  statute  providing  that  running  water 
while  on  land  belongs  to  the  owner  of  it,  but 
that  he  cannot  adulterate  It  so  as  to  interfere 
with  the  enjosrment  of  It  by  the  next  owner, 
the  owner  of  a  mine  cannot  use  the  water  for 
washing  ore  if  the  effect  is  to  render  the  water 
unfit  for  use  by  a  lower  riparian  owner.  Sat- 
terfield  v.  Rowan,  83  Ga.  187. 

A  municipal  corporation  which  owns  land  on 
the  border  of  a  stream  from  which  it  obtains 
its  water  supply  may  maintain  an  action  against 
an  upper  proprietor  who  pollutes  the  water  so 
as  to  render  It  unfit  for  the  use  of  the  munici- 
pality. Baltimore  v.  Warren  Mfg.  Co.  69  Md. 
96. 

Any  use  that  materially  fouls  and  adulterates 
the  water,  or  the  deposit  or  discharge  therein 
of  any  filth  or  noxious  substance  that  so  affects 
the  water  as  to  impair  its  value  for  the  ordl- 
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unheal  thful  odors,  or  any  thing  unsightly  or 
damaging  to  plaintiff's  lands,  except  such  as 
would  naturally  arise  from  decaying  vegeta- 
tion, refuse,  and  decaying  matter  thrown  and 
finding  its  way  into  an  open  ditch  situated  as 
this  ditch  was.  A  large  part  of  plaintiff's  said 
lands  are  within  the  corporate  limits  of  said 
city,  and  are  valuable  for  building  purposes, 
suitable  to  be  platted  into  town  lots,  and,  if 
not  injured  or  damaged  by  any  nuisance,  they 
would  find  reasonably  ready  sale  and  demand 
for  such  purposes.  The  flow  of  waters  from 
said  springs  in  said  ditch  or  branch  through 
plaintiff's  land  is  irregular  in  quantity  and  in- 
termittent in  continuiiy.  They  almost  entirely 
disappear  before  reaching  the  point  where  the 
tile  drain  intercepts  them.    In  midsummer 


and  dry  seasons  of  the  year  the  waters  do  not 
ordinarily  reach  the  plaintiffs  land  lying  be- 
low the  mouth  of  the  tile  drain.  During  the 
winter  and  spring  months,  and  parts  of  the 
year  other  than  dry  seasons,  the  waters  flow 
into  the  lands  south  of  Washington  street,  aod 
part  of  the  time  through  the  land  of  plaintiff. 
For  the  larger  part  of  the  time  when  said 
waters  reach  the  lands  of  plaintiff  below  the 
mouth  of  the  tile  drain,  their  flow  does  not 
continue  during  the  whole  day,  but  during 
portions  of  each  day.  In  dry  weather  they 
sink  and  disappear  before  reaching  said  tile 
ditch.  That  defendants'  said  lots  at  the  sur- 
face are  dry,  and,  up  to  the  time  of  digging  of 
the  artesian  well  hereinafter  set  forth,  had  do 
water  thereon  save  surface  water  from  rains 


nary  purposes  of  life,  will  be  deemed  a  viola- 
tion of  the  rights  of  the  lower  proprietor.  Bal- 
timore V.  Warren  Mfg.  Co.  59  Md.  96. 

Water  from  a  cemetery  cannot  be  drained  into 
a  stream  the  water  of  which  is  used  for  domes- 
tlc  purposes.  Barrett  v.  Mount  Greenwood 
Cemetery  Asso.  159  III.  385,  31  L.  R.  A.  109. 

If  a  prescriptive  right  has  been  acquired  to 
pollute  the  water  to  some  extent  the  one  hav- 
ing the  right  wlli  not  be  permitted  to  Increase 
the  pollution  of  the  stream  without  being  liable 
to  an  action.  Mclntyre  v.  McGavln  [1893]  A. 
('.  268. 

Mine  water  cannot  be  turned  Into  a  stream 
In  silch  a  way  as  to  pollute  It,  although  the  pol- 
lution is  nothing  more  than  to  render  the  water 
wiiich  was  before  soft  and  suitable  for  distil- 
ling purposes,  hard  and  unfit  for  such  purposes. 
Young  V.  Bankier  Distillery  Co.  [1893]  A.  C. 
iW\.  In  that  case  it  is  said  that  a  riparian  pro- 
l)rletor  is  not  entitled  to  use  water  for  second- 
ary purposes  except  upon  condition  that  he 
shall  return  It  to  the  stream  practically  undi- 
minished in  volume  and  with  its  natural  quali- 
ties unimpaired. 

In  Stockport  Waterworks  Co.  v.  Potter,  7 
Hurlst.  &  N.  160,  31  L.  J.  Exch.  N.  S.  9,  7  Jur. 
N.  S.  880,  it  appeared  that  arsenic  used  in  calico 
]>rlntlng  was  cast  into  the  stream  from  which 
the  water  supply  of  a  municipal  corporation 
was  taken  lower  down,  and  the  upper  proprie- 
tor argued  that  he  carried  on  his  business  in  a 
proper  manner;  but  Martin,  B.,  asked,  What 
answer  is  that  to  an  action  by  persons  whose 
water  for  drinking  is  affected  by  arsenic  poured 
into  it  by  persons  carrying  on  such  a  tradeV 

An  upper  proprietor  cannot  throw  poisonous 
nnd  corrosive  8ul>8tance8  into  the  stream  so  aa 
to  corrupt  the  water  to  the  extent  that  machin- 
ery of  other  proprietors  on  the  stream  Is  corrod- 
ed and  destroyed,  and  the  use  of  the  water 
for  reasonable  and  proper  purposes  Impaired 
«nd  perverted.  Merrlfleld  v,  Lombard,  13  Allen, 
16,  90  Am.  Dec.  172. 

The  lower  proprietor  may  maintain  a  bill  in 
equity  to  restrain  the  upper  owner  from  pol- 
luting the  stream.  Harris  v.  Mackintosh,  133 
Mass.  228. 

The  owner  of  a  bleachery  will  not  be  per- 
mitted to  turn  the  chemicals  used  in  his  busi- 
ness Into  the  stream  If,  because  of  its  small 
capacity,  the  water  is  so  polluted  that  It  is 
rendered  unfit  for  domestic  use  by  the  lower 
proprietor.  Hoisman  v.  Boiling  Spring  Bleach- 
ing Co.  14  N.  J.  Eq.  335. 

A  prescriptive  right  to  foul  the  water  is  lim- 
ited to  the  use  which  1ms  been  made  of  it,  ani 
in  case  a  new  use  Is  attempted  which  renders 
tho  stream  much  more  foul,  the  lower  proprie- 
tor may  recover  for  the  Injury  done  him.  Moore 
V.  Webb,  1  C.  B  .N.  S.  673. 
41  L.  R.  A. 


A  dyeing  establishment  cannot  pollate  the 
waters  of  a  stream  by  the  refuse  from  ttie 
works  to  the  injury  of  a  similar  institution 
lower  down.  Richmond  Mfg.  Co.  v.  Atlantic 
De  Laine  Co.  10  E.  I.  106.  14  Am.  Rep.  658:  Sil- 
ver Spring  Bleaching  &  D.  Co.  v.  Wanskock 
Co.  13  R.  I.  611. 

The  right  of  drainage  Into  rivers,  given  bj 
the  English  act  of  1847,  is  subject  to  the  condi- 
tion that  no  nuisance  shall  be  created.  Atty. 
Gen.,  Conservators  of  River  Thames,  v.  King- 
ston-on-Thames, 34  L.  J.  Ch.  N.  S.  485,  11  Jor. 
N.  S.  596.  12  L.  T.  N.  S.  665,  13  Week.  Rep.  8!«. 
Tlie  stream  cannot  be  polluted  for  mlniiii: 
purposes.  Beach  v.  Sterling  Iron  &  Zinc  Co.  M 
N.  J.  Kq.  65. 

Water  cannot  be  polluted  by  washini?  Iron  oiv 
to  such  nn  extent  as  to  render  it  unQt  for  thi* 
domestic  use  of  the  lower  proprietor.  Tennes- 
see Coal,  Iron  &  R.  Co.  v.  Hamilton,  100  Alt. 
252. 

The  owner  of  a  mine  will  be  liable  for  drain 
ing  into  a  stream  water  from  the  mine  whiet 
is  so  impregnated  with  copperas  as  to  be  poli- 
onous  for  domestic  use.  and  to  kill  vegetation. 
Hunter  v.  Taylor  CoaKCo.  16  Ky.  L.  Rep.  190. 

The  upper  proprietor  will  not  be  permitted  to 
pollute  the  stream  with  foul  water  from  his 
lead  mines.  Hodgkinson  v.  Ennor,  4  Best  &  S. 
229,  32  L.  J.  Q.  B.  N.  S.  231,  9  Jur.  N.  a  1152. 

8  L.  T.  N.  S.  451,  11  Week.  Rep.  775. 
Pollution  of  the  stream  by  washing  coal  pre- 
paratory to  making  coke  will  render  the  person 
doing  so  liable  for  the  Injuries  thereby  inflicted 
on  lower  proprietors.  Lentz  v.  Carnegie,  145 
Pa.  612. 

There  is  no  difference  in  the  rules  governins 
natural  and  artflclal  watercourses.  So,  If  the 
right  to  an  artificial  course  has  been  acquired, 
mine  water  cannot  be  turned  into  it  In  such  a 
way  as  to  pollute  It.  Mngor  v.  Chadwick,  11 
Ad.  &  El.  571,  3  Perry  &  D.  367,  4  Jur.  482. 

An  upper  proprietor  cannot  pollute  the  water 
so  as  to  make  it  unfit  for  drinking  purpose 
Dwight  Printing  Co.  v.  Boston,  122  Mass.  5S3. 

A  prior  brought  trespass  on  the  case  for  that 
he  and  his  predeces.sora  had  time  out  of  mind 
a  ditch  running  to  his  buildings  and  grounds, 
and  defendant  built  a  lime  pit  for  tanning  par 
poses  so  near  the  river  that  he  corrupted  the 
water,  and  all  plalntlfil's  tenants  left  his  build- 
ings; and  It  was  ruled  that  the  action  would 
lie.     13  Hen.  VII.  26  B. 

And  this  was  cited  as  law  in  Aldred's  Case, 

9  Coke,  58. 

A  slaughterhouse  cannot  be  operated  upon  tiie 
banks  of  a  stream  in  such  a  way  as  to  potlute 
the  waters  of  the  stream.  Atty.  Gen.  v.  Stew- 
ard, 20  N.  J.  Eq.  41iS. 

A  person  establishing  works  on  a  stream  may 
by  long  usage  of  the  water  acquire  a  right  to 
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and  melting  snows,  and  other  surface  water 
tbat  flowed  over  the  same  from  adjacent  lots 
and  streets,  and  on  rare  occasions,  such  as  the 
floods  of  1647  and  1875,  the  waters  of  White 
river  passed  over  and  flooded  the  same,  and  that 
prior  to  the  sinking  of  the  well  on  defendants' 
land,  and  bringing  the  water  to  the  surface, 
such  mineral  water  had  not,  by  percolation 
or  otherwise,  flowed  into  said  branch,  or  upon 
or  over  plaintiff's  land  in  question.  Tbat  in 
the  summer  of  1888  a  company  of  citizens  of 
Martinsville  bored  for  gas,  coal,  or  other  min- 
erals on  said  lots  of  defendants,  which  consti- 
tute a  single  inclosure  and  plat  of  ground,  with 
the  permission  of  tbe  defendants  (the  bore  was 
1,700  feet  deep  and  over),  without  flnding  gas 
in  paying  quantities,  coal,  or  other  mineral, 


but  at  a  depth  of  near  700  feet  struck  a  strone 
vein  or  flow  of  mineral  artesian  water,  and 
which,  when  conflned  to  a  6-inch  pipe,  rose  to 
a  height  of  30  feet  above  the  ground  surface, 
and  flowed  therefrom  with  great  force.  That 
said  bore  and  well  were  practically  abandoned 
by  said  company  after  the  failure  to  flnd  gas 
or  mineral,  the  water  flowing  therefrom  in 
large  quantities  and  wasting  for  the  space  of 
one  year.  That  water  was  analyzed,  and 
found  to  possess  medicinal  and  curative  prop- 
erties and  ingredients,  and  thereupon  the  de- 
fendants concluded  to  utilize  the  same  for  the 
eeneral  benefit,  as  well  as  the  benefit  of  the 
aefendants;  and,  to  that  end,  defendants  pur- 
chased a  large  part  and  controlling  interest  in 
the  stock  of  said  company,  and  proceeded  at 


liave  tbe  water  come  to  him  in  an  unpolluted  |     A  municipal  corporation  cannot  collect  sew- 


state.     Wood  v.  Satcliffe,  16  Jur.  75,  2  Sim.  N. 
S.  163,  21  L.  J.  Ch.  N.  S.  253. 

The  upper  proprietor  cannot  erect  a  tan-yard 
on  the  stream  if  the  effect  is  to  poison  and  cor- 
rupt the  water  to  the  injury  of  the  proprietor 
below.    Howell  v.  M'Coy,  3  Rawle,  256. 

If  there  Is  a  prescriptive  right  to  foul  a 
stream,  it  cannot  be  enlarged  materially  with- 
out liability  to  damages.  Crossley  v.  Llghtow- 
ler,  L.  R.  2  Ch.  478,  36  L.  J.  Ch.  N.  S.  584,  15 
Woek.  Rep.  801,  AfQrmlng  L.  R.  3  Eq.  296. 

The  rivers  pollution  prevention  act  of  1876 
<80  &  40  Vict.  chap.  75)  provided  an  elaborate 
system  for  the  prevention  of  water  pollution, 
but  the  powers  given  by  the  act  did  not  affect 
any  rights  existing  by  statute,  law,  or  custom. 
Higgins,'  Pollution  of  Watercourses,  66. 

There  is  a  somewhat  peculiar  rule  in  Indiana. 
It  seems  that,  although  the  use  of  one's  own 
property  will  necessarily  result  in  injnry  to  the 
lower  proprietor,  there  is  a  right  to  make  such 
use  If  care  is  used  to  do  no  more  than  the  nec- 
essary injury. 

Thus,  an  upper  proprietor  may  turn  into  the 
stream  water  which  has  been  taken  from  an 
artesian  well  and  used  to  bathe  sick  persons  if 
the  work  is  conducted  in  a  proper  manner  so  as 
to  do  no  injury  to  any  person  which  proper  care 
would  avoid.  Barnard  v.  Sherley,  135  Ind.  547, 
24  L.  R.  A.  568. 

In  that  case  the  sickness  was  of  the  most  in- 
fectious kind,  so  that  its  spread  might,  perhaps, 
not  be  prevented  by  the  utmost  care  after  the 
germs  had  gotten  into  the  stream. 

A  second  trial  of  that  case,  however,  developed 
a  state  of  facts  which  made  the  case  much  less 
startling  than  it  was  on  the  first  trial.  It  seems 
that  the  stream  was  so  badly  polluted  before  re- 
ceiving defendant's  contribution  as  to  be  unfit 
for  general  use.  Barx.a.rd  v.  Suibiey.  This 
fact  will  not,  as  a  rule,  defeat  the  action ;  but  it 
-would  seem  to  furnish  more  reason  for  denying 
relief  against  a  single  defendant  than  though 
he  alone  rendered  the  water  unfit  for  use. 
Sewage  pollution. 
The  general  rule  is  that  sewage  cannot  be 
cast  into  the  stream  to  such  an  extent  as  to 
pollute  it. 

Sewage  cannot  be  thrown  into  the  stream  in 
such  a  way  as  to  render  the  water  foul  and  un- 
fit for  use.  Goldsmid  v.  Tunbridge  Wells  Im- 
prov.  Comrs.  12  Jur.  N.  S.  308,  L.  R.  1  Ch.  340, 
35  L.  J.  Ch.  N.  S.  382,  14  L.  T.  N.  S.  154,  14 
Week.  Rep.  562  :  Bidder  v.  Croydon  Local  Bd. 
of  Health,  6  L.  T.  N.  S.  778 ;  Peterson  v.  Santa 
Kosa,  119  Cal.  387. 

A  city  will  be  liable  for  polluting  a  stream 
^p^ith  sewage  in  such  a  way  as  to  spoil  the  water 
supply  of  a  proprietor  lower  down  the  stream. 
Oood  V.  Altoona,  162  Pa.  493. 
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age  and  cast  it  into  a  stream  of  water  so  as  to 
destroy  its  purity.  Butler  v.  Edgewater,  25  N. 
Y.  S.  R.  315. 

A  city  may  be  liable  for  Injury  done  by  the 
pollution  of  a  watercourse  by  the  emptying  of 
its  sewage  therein.  Valparaiso  v.  Moffltt,  12 
Ind.  App.  256. 

There  can  be  no  prescriptive  right  to  pollnte 
a  stream  by  the  discharge  of  sewage  In  such 
manner  as  to  be  Injurious  to  public  health. 
Blackburne  v.  Somers,  Ir.  L.  R.  5  Eq.  1. 

If  the  statute  does  not  permit  the  opening 
of  new  sewers  into  a  river  the  town  will  not  be 
permitted  to  do  so.  Holt  v.  Rochdale,  L.  R.  10 
Eq.  354,  39  L.  J.  Ch.  N.  S.  761,  23  L.  T.  N.  8. 
48,  18  Week.  Rep.  885. 

Where  a  town  seeks  to  turn  Its  sewage  into  a 
stream  the  court  will  protect  private  rights  If 
affected  In  any  material  degree,  but  will  have 
regard  to  the  nature  and  extent  of  the  injury 
and  to  the  balance  of  inconvenience.  Lillywhite 
V.  Trimmer,  36  L.  J.  Ch.  N.  S.  530.  16  L.  T.  N. 
S.  318,  15  Week.  Rep.  763. 

Unless  authorized  by  the  legislature  a  munici- 
pal corporation  cannot  turn  sewage  Into  a 
stream  to  such  an  extent  as  to  drive  the  fish 
out  of  it,  and  to  prevent  cattle  of  the  lower 
riparian  proprietor  from  drinking  It.  Atty. 
Gen.  V.  Birmingham,  4  Kay  &  J.  52& 

The  English  <«tntute  provides  that  boards  of 
health  shall  not  Interfere  with  any  watercourse 
unless  the  persons  Interested  shall  give  consent, 
and  without  such  consent  the  board  cannot  turn 
the  sewage  from  a  town  into  a  private  stream. 
Atty.  Gen.  v.  I^uton  Local  Bd.  of  Health,  2 
Jur.  N.  S.  180. 

In  Oldaker  v.  Hunt,  19  Beav.  485,  it  was  held 
that  the  statute  did  not  permit  sewage  to  be 
cast  Into  the  river. 

And  that  case  was  affirmed  In  6  De  G.  M.  ft 
G.  388,  1  Jur.  N.  S.  578. 

No  person  Is  entitled  on  the  ground  of  ancient 
custom  or  privilege  to  collect  a  mass  of  sewage 
matter  and  pour  It  at  one  point  into  a  stream 
In  such  a  quantity  that  the  river  cannot  dilute 
it  on  its  passage  down  to  the  lower  riparian 
proprietors,  as  the  effect  of  such  an  act  is  to 
create  an  evil  which  must  be  illegal,  being  such 
as  no  custom  can  authorize.  Atty.  Gen.  v.  Rich- 
mond. L.  R.  2  Eq.  306,  12  Jur.  N.  S.  544,  85  L. 
J.  Ch.  N.  S.  597,  14  Week.  Rep.  686,  14  L.  T.  N. 
S.  398. 

A  municipal  corporation  cannot  cast  its  sew- 
age into  a  stream  In  such  a  manner  as  to  pol- 
lute the  pond  of  a  lower  riparian  proprietor 
which  he  uses  for  domestic  purposes,  the  prop- 
agation of  fish,  and  the  snpply  of  ice.  Chap- 
man V.  Rochester.  110  N.  Y.  273,  1  L.  B.  A.  296. 

But  there  will  be  no  nuisance  In  turning  sew- 
age into  a  stream  if  at  the  place  where  the  com- 
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once  to  erect  and  operate  a  bath  house,  with 
the  necessary  bath  tabs,  engiDes,  boilers,  and 
plumbing.  That  such  was  the  effect  of  drink- 
ing the  waters  of  said  well,  hot  or  cold,  and 
bathing  in  the  same,  in  restoring  and  giving 
relief  to  the  afflicted,  during  its  first  year  of 
operation,  that  during  the  ensuing  season  the 
bath  bouse  was  enlarged,  larger  boiler  and  en- 
gine procured,  number  of  tubs  increased,  and 
facilities  for  baths  to  suit  all  maladies  added, 
80  that  500  baths  each  day  can  be  taken,,  and 
at  times  that  number  and  more  have  been 
given.  That  these  improvements,  under  the 
strictest  economy  consistent  with  the  procure- 
ment of  good  work  and  material,  have  cost  in 
excess  of  $10,000.  That  the  great  relief  and 
permanent  cures  of  many  hundreds  of  persons 


and  patients  from  all  parts  of  Indiana,  and 
adjoining  and  more  distant  states,  of  rheumatic 
affections,  neuralgia,  kidney  aifections,  all 
manner  of  eruptions  and  other  skin  diseases, 
indigestion  and  other  stomach  troubles,  ulcer- 
ous affections,  spinal  diseases,  and  everything 
resulting  from  impurity  of  blood,  dropsy, 
malarial  and  syphilitic  affections,  attest  the 
medicinal  value' of  said  waters  when  properly 
used.  That  the  number  of  persons  affected 
by  the  above-named  diseases  that  have  been 
and  are  bathed  at  said  sanitarium  average  from 
50  to  500  per  day  during  the  spring,  summer, 
and  fall  seasons.  That  there  is  required  and 
used  about  one  barrel  of  water  for  each  of  said 
baths.  That  the  net  receipts  of  defendantA 
from  operating  said  sanitarium,  or  from  ren^ 


plaloiiig  town  takes  Its  water  supply  from  the 
stream  the  pollntion  Is  Imperceptible.  Atty. 
Gen.  V.  Cockermouth  Local  Board,  L.  R.  18 
Eq.  172. 

A  city  may  be  enjoined  from  emptying  sew- 
age into  a  stream.  D wight  v.  Hayes,  150  111. 
273,  Afflrming  Hayes  v.  Dwiglit,  49  111.  App. 
530;  Robb  v.  La  Grange,  158  111.  21. 

In  Spokes  v.  Banbury  Local  Bd.  of  Health, 
L.  R.  1  Eq.  42,  the  court,  in  speaking  of  the 
discharge  of  sewage  into  a  river,  asks,  What 
difterence  can  It  possibly  make  as  to  the  com- 
mission of  an  Illegal  act,  whether  a  man  acts 
on  behalf  of  thousands  or  on  behalf  of  himself 
alone? 

A  city  cannot,  without  direct  legislative  au- 
thority, pollute  a  stream  with  its  sewage  to  the 
Injury  of  lower  proprietors.  And  it  cannot  be 
done  by  legislative  authority  without  making 
compensation  to  the  injured  riparian  owners. 
Nolan  V.  New  Britain,  G9  Conn.  668. 

A  stream  cannot  be  used  to  carry  off  the  sew- 
age of  a  public  Institution  unless  the  right  Is 
acquired  by  condemnation  under  the  right  of 
eminent  domain.  Atty.  Gen.  v.  Colney  Hatch 
Lunatic  Asylum,  L.  R.  4  Ch.  146.  30  L.  J.  Ch. 
N.  S.  265,  17  Week.  Rep.  240,  19  L.  T.  N.  S. 
708. 

The  court  says  in  Balnard  v.  Newton,  154 
Mass.  255,  that  the  use  of  lands  for  streets  will 
not  exceed  the  rights  of  the  upper  proprietor, 
80  that  surface  drainage  into  the  stream  will 
not  be  unlawful. 

The  Massachusetts  decisions  are  affected  by 
the  peculiar  doctrine  of  that  state  in  reference 
to  municipal  corporations. 

In  Morse  v.  Worcester,  139  Mass.  389,  the 
court,  In  discussing  the  liability  of  a  city  for 
creating  a  nuisance  by  throwing  its  sewage  Into 
a  stream,  states  that  It  cannot  be  supposed  that 
the  legislature  in  giving  the  right  to  use  the 
stream  intended  to  authorize  the  commission 
of  the  nuisance  unless  it  was  absolutely  neces- 
sary, and  that  it  would  be  liable  if  it  was  neg- 
ligent In  the  manner  of  constructing  the  works, 
or  In  falling  to  purify  the  sewage  before  It  en- 
tered the  stream.  And  the  same  general  prin- 
ciple Is  found  in  Merrlfleld  v.  Worcester,  110 
Mass.  216,  14  Aui.  Rep.  592.  and  In  Washburn 
&  M.  Mfg.  Co.  V.  Worcester,  116  Mass.  458. 

In  the  Merrlfleld  Case  it  was  decided  that  a 
municipal  corporation  Is  not  liable  for  casting 
sewage  into  the  stream  by  a  properly  construct- 
ed system  of  sewerage  unless  It  is  made  so  by 
statute.  110  Mass.  221.  The  court  says  that  for 
loss  occasioned  to  individuals  by  the  quasi  Judl 
clal  action  of  the  proper  authorities  of  the  city 
in  laying  out  sewers ;  or  for  the  construction  of 
th*  work  In  a  proper  and  successful  manner;  or 
for  their  maintenance  and  use  in  a  proper  man- 
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ner,  no  action  of  tort  can  be  maintained  against 
the  city. 

Indliina  seems  to  have  a  rule  of  Its  own. 

In  Richmond  v.  Test,  18  Ind.  App.  482.  the 
court  followed  the  doctrine  of  Barnard  v.  Sher- 
ley,  135  Ind.  547,  24  L.  R.  A.  568,  and  held  that 
a  municipal  corporation  was  not  liable  for  the 
injuries  caused  by  casting  Its  sewage  into  a 
stream,  saying  that,  such  action  being  lawful 
in  itself,  not  capable  of  being  carried  on  else- 
where than  it  was,  the  lower  proprietor  must 
hear  the  loss  which  results,  his  interest  girin; 
way  tci  the  public  gt»od,  if  the  sewers  were  prop- 
erly bnllt  and  due  care  exercised  to  give  as  Ut- 
tie  annoyance  as  possible. 

V.  Right  to  relief. 

The  forms  of  relief  are  quite  varied.  Re- 
moval of  the  obstruction  may  .in  some  eases  be 
permitted. 

The  upper  proprietor  may  enter  upon  the  land 
of  the  lower  proprietor  and  remove  the  nul- 
8an(>e.  Auioskeag  Mfg.  Co.  v.  Goodale,  40  X.  H. 
53. 

The  upper  proprietor  may  enter  upon  the  land 
of  the  lower  proprietor  and  remove  enough  of 
the  latter's  dam  to  let  the  water  run  off  from 
his  property.  Heath  v.  Williams,  25  Me.  2091 
43  Am.  Dec.  265. 

If  a  riparian  owner  has  been  deprived  of  wa- 
ter which  ought  to  flow  in  the  stream,  by  the 
construction  of  a  ditch  by  a  highway  commis- 
sioner, he  may  dam  up  the  ditch  and  restore 
the  water  to  the  stream.  McCord  v.  High.  24 
Iowa,  342. 

The  lower  owner  has  a  right  to  remove  an  em- 
bankment which  cuts  off  the  flow  of  the  water 
from  his  land.  Overton  v.  Sawyer,  46  X.  C. 
(1  Jones,  L.)  308,  62  Am.  Dec.  170. 

The  owner  of  an  ancient  mill  may  lawfully 
enter  the  close  of  another  and  remove  a  dan 
erected  therein  by  which  the  water  of  the 
stream  below  the  mill  is  made  to  flow  back  and 
interfere  with  the  mill  wheel.  Hodges  v.  Ray- 
mond, 9  Mass.  316. 

The  flowage  of  land  may  be  remedied  by  en- 
tering upon  the  lower  land  and  removing  the 
dam.    Winchell  v.  Clark,  68  Mich.  64. 

If  a  milldam  is  erected  so  as  to  flow  the  water 
back  on  the  upper  proprietor  under  circum- 
stances which  might  Justify  the  upper  proprie- 
tor in  abating  It,  he  must  confine  his  acts  to 
the  dam  Itself  and  remove  only  such  portions  at 
cause  the  Injury.  Moffett  v.  Brewer,  1  6. 
Greene,  348. 

An  upper  proprietor  will  not  be  liable  for 
cutting  a  ditch  on  his  own  land  to  drain  a  pond 
raised  by  a  dam  on  the  land  of  the  lower  propri- 
etor If  the  ditch  would  not  have  Interfered  with 
the  flow  of  the  water  had  the  stream  remained 
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log  the  same,  are  of  the  value  of  $150  per 
moDtb.  A  public  fountain  is  kept  flowing  and 
in  order  for  the  use  and  benefit  of  the  public, 
and  this  is  used  continuously,  day  and  night, 
by  all  the  citizens  of  Martinsville,  or  nearly 
80,  at  their  pleasure,  and  b^  huodreds  of  pas- 
sers-by on  trains  or  in  private. conveyances, 
free  of  cost.  That,  in  constructing  said  bath 
house  and  providing  the  necessary  drainage 
therefrom,  defendants  laid  a  tile  ditch  of  4-inch 
tile  from  said  bath  house,  in  a  southwesterly 
direction,  across  the  said  lots  and  pasture  of 
said  Hastings,  to  said  branch,  from  2  to  4  feet 
under  the  surface.  That  all  syphilitic  patients 
who  are  treated  at  said  sanitarium  who  have 
any  eruptions  are  now,  and  have  been  since 
the  former  trial  and  judgment,  confined  to  the 


use  of  a  special  room  and  tub,  and  the  waters 
from  said  tub  are,  and  have  been  since  said 
date,  so  piped  as  that  they  cannot  enter  said 
tile,  or  fiow  to  said  branch,  but  enter  the  privy 
sink,  which  is  cleansed  as  often  as  each  three 
months.  That  said  tile  is  of  the  usual  clay 
and  porous  character,  and  is  laid  part  of  the 
way  through  sandy  and  eravelly  soil.  That 
said  water  and  the  ingredients  of  it  contain 
well-known  germicides,  to  which  properties 
its  curative  qualities  are  attributable,  mainly. 
That  said  waters  are  healthful,  and  in  the  nat- 
ural state  good  for  live  stock  of  all  kinds,  and 
such  stock  will  use  no  other  after  using  it,  if 
they  get  to  it 

That  said  water,  when  exposed  to  the  air, 
both  before  and  after  being  used  in  baths,  yields 


In  Its  natural  state.  Bearse  v.  Perry,  117  Mass. 
211. 

Bnt  upper  riparian  owners  upon  whose  land 
water  U  backed  by  a  dam  of  the  lower  pro- 
prietor have  no  right  to  divert  the  water  from 
the  stream  by  means  of  a  ditch,  and  carry  It 
upon  the  land  of  the  lower  proprietor  for  the 
purpose  of  removing  the  injury.  Wright  v. 
Moore,  38  Ala.  503,  82  Am.  Dec.  731. 

The  upper  owner  cannot  tap  the  pond  which 
has  been  thrown  back  upon  his  land  by.  the 
lower  owner  for  the  purpose  or  securing  water 
to  assist  In  runiilng  his  machinery.  Merrltt  v. 
Parker.  1  N.  J.  L.  460. 

The  lower  proprietor  will  not  be  permitted  to 
construct  a  dam  across  a  stream  for  the  pur- 
pose of  holding  back  surface  water  which  the 
upper  proprietor  hajs  thrown  Into  the  stream. 
McCormick  v.  Bjoran,  81  N.  Y.  86,  37  Am.  Rep. 
4T9. 

The  lower  owner  cannot  construct  dams  for 
the  purpose  of  stopping  the  flow  of  water  In  a 
stream  merely  because  the  upper  owner  has  cut 
ditches  for  the  purpose  of  draining  the  water 
on  his  land  Into  the  stream.  Hooper  v.  Wilkin- 
son, 1.5  La.  Ann.  497,  77  Am.  Dec.  194. 

The  right  of  a  riparian  proprietor  to  enter 
upon  the  land  of  another  to  abate  the  nuisance 
of  diversion  exists  only  against  the  wrongdoer, 
and  he  has  no  right  to  enter  upon  or  flow  the 
land  of  an  Innocent  person  for  the  purpose  of 
regaining  the  use  of  the  diverted  stream.  Aga- 
wam  Canal  Co.  v.  Edwards,  36  Conn.  476. 

If  the  statute  In  giving  a  municipal  corpora- 
tion power  to  impair  a  stream  provides  a 
method  of  assessing  damages,  that  method  Is 
exclusive  and  an  action  at  law  cannot  be  main- 
tained for  the  injury.  Boston  Belting  Co.  v. 
Boston,  149  Mass.  44.    ' 

Wtuit  toill  give  right  of  action. 

There  has  been  considerable  disagreement  as 
to  what  was  necessary  to  give  a  right  of  ac- 
tion. Some  of  the  earlier  cases  held  that  In- 
terference with  an  actual  use  was  necessary, 
but  subsequent  cases  have  held  that  Interfer- 
ence with  the  right  was  sufficient  whether  any 
use  was  made  of  It  or  not. 

In  Williams  v.  Morland,  2  Barn.  &  C.  910. 
4  Dowl.  &  R.  583.  the  court  said  that  the  lower 
proprietor  cannot  recover  damages  for  the  di- 
version of  water  unless  he  has  appropriated  it 
to  his  use  so  that  his  use  Is  Injured  by  the  act 
of  the  upper  proprietor.  But  It  was  decided 
that  there  could  be  no  recovery  for  merely 
changing  the  flow  of  the  stream  so  that  It  was 
not  as  clear,  smooth,  and  moderate  as  before. 

In  Palmer  v.  Keblethwalte,  1  Show.  64,  Holt 
said:  Suppose  a  watercourse  runs  to  my  ground 
and  I  have  no  use  for  it  and  one  npon  another 
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ground  diverts  It  before  it  comes  to  mine,  will 
an  action  lie?  And  he  Intimates  that  it  will 
not,  although  he  states  there  will  be  further 
argument  on  the  subject. 

And  in  Palms  v.  Heblethwalt,  Skin.  65,  It  Is 
stated  that  If  the  one  from  whom  the  stream 
was  diverted  owns  the  stream  he  need  not  show 
that  his  mills  were  ancient  In  order  to  be  en- 
titled to  maintain  the  action. 

An  action  cannot  be  sustained  unless  some 
Injury  has  been  Inflicted.  Omelvany  v.  Jag- 
gers,  2  Hill,  L.  634,  27  Am.  Dec.  417. 

In  Wright  V.  Howard,  1  Sim.  &  Stu.  190,  the 
vice  chancellor  says  that  it  appeared  to  him 
that  no  action  would  He  for  diverting  or  turn- 
ing back  water  except  by  a  person  who  sustains 
an  actual  injury. 

Tliere  must  be  proof  of  special  damage  to  en- 
join the  throwing  back  of  water  by  a  dam. 
Garrett  v.  McKie,  1  Rich.  L.  445,  44  Am.  Dec. 
263. 

In  order  to  maintain  an  action  for  raising  the 
water  by  a  dam  to  some  small  degree  between 
the  banks  on  the  upper  riparian  proprie- 
tor's land  there  must  be  actual  damage.  The 
mere  invasion  of  his  right  Is  not  sufficient. 
Cooper  V.  Hall,  5  Ohio,  323;  M'Elroy  v.  Ooble, 
6  Ohio  St.  187. 

If  the  lower  proprietor  Is  unable  to  show  any 
actual  damage  he  cannot  maintain  his  action 
except  for  unreasonable  and  unauthorized  di- 
version of  the  stream.  Glllls  v.  Chase,  67  X. 
H.  — ,  31  Atl.  18. 

So  long  as  a  reasonable  use  by  the  upper  pro- 
prietor does  no  actual  and  perceptible  damage 
to  the  lower  proprietor  no  action  will  He.  Bi- 
llot V.  Fltchburg  R.  Co.  10  Cush.  191,  57  Am. 
Dec.  85. 

In  Williams  v.  Morland,  4  Dowl.  &  R.  583,  2 
Barn.  St,  C.  910,  it  is  said  that  if  the  lower  pro- 
prietor has  enough  water  flowing  through  his 
land  to  supply  his  land  he  cannot  complain  that 
the  upper  proprietor  holds  back  a  part  of  the 
flow  of  the  stream. 

However,  a  majority  of  the  cases  are  the 
other  way.  In  Glynne  v.  Nichols,  2  Show.  507, 
an  action  on  the  case  was  brought  for  diverting 
a  watercourse,  which  was  defended  on  the 
ground  that  the  use  to  which  It  was  applied 
was  not  stated.  But  Glynne  v.  Nicholas,  Comb. 
43,  states  that  Judgment  was  given  for  the 
plaintiff. 

The  lower  owner  Is  entitled  to  redress  If,  in 
case  it  is  not  given,  the  use  by  the  upper  pro- 
prietor will  develop  Into  an  adverse  right  by 
prescription.  Ware  v.  Allen,  140  Mass.  513. 
The  court  says  that  in  the  Elliot  case  no  ques- 
tion was  raised  of  encroachment  upon  the  rights 
of  plaintiff  by  which  in  time  he  might  be  en- 
tirely deprived  of  them. 

If  the  flowage  will  ripen  into  an   adverse 
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a  considerable  quantity  of , 'white  and  sometimes 
jellied  white,  sulphur,  and  magnesia,  or  other 
substance,  which  gathers  about  grass,  weeds, 
or  trash,  and  which  gives  the  channel  of  the 
ditch  an  unclean,  slimy,  and  repulsive  appear- 
ance near  and  about  the  point  where  said  tile 
drain  enters  the  ditch,  and  extending  not  exceed- 
ing 30  or  40  feet  from  the  mouth  of  said  tile 
drain,  but  in  no  way  poisonous  or  injurious  to 
live  stock  or  human  being8;and  said  water,  after 
being  used  in  ordinary  baths  as  used  in  defend- 
ants' bath  house,  and  flowed  through  said  tile 
drain  lo  said  branch,  is  not  poisonous,  or  neces- 
sarily injurious  to  live  stock.  That  said  waters 
ofisaid  well  are  strongly  impregnated  with 
sulphureted  hydrogen  gas,  which  gives  a  strong 
sulphurous  odor  at  said  well  at  the  public  foun- 


tain, in  the  baths,  and  at  the  end  of  said  tile 
where  the  same  enters  the  branch,  which  odor 
is  not  unhealthful.  but  is  strong  and  offensive 
to  the  senses,  and  sometimes  b^omes  very  of- 
fensive to  persons  living  in  the  vicinity  of  said 
tile  drain  where  it  enters  the  said  ditch.  That 
said  waters,  after  passing  through  said  tile 
and  parting  with  the  white  sulphur,  maffoesia, 
etc,  as  above  described,  if* mixed  with  the 
sand  and  clay  of  the  soil  for  some  time,  form 
a  black  mud,  greasy  and  filthy  in  appearance, 
strongly  impregnated  with  sulphur,— some 
times,  in  cases  of  acute  pains,  used  in  mud 
baths  with  much  success, — which  mud,  when 
stirred  up,  gives  out  a  strong,  sulphurous  odor, 
very  unpleasant  to  the  senses,  but  baa  nothing 
necessarily  unhealthy  about  it.    Such  Uack 


right  If  not  interrupted  an  action  will  He,  al- 
though the  Injury  Is  small.  Bassett  v.  Salisbury 
Mfg.  Co.  28  N.  H.  456. 

An  Invasion  of  the  rights  of  the  lower  owner 
causing  actual  damage  or  calculated  to  found 
a  claim  which  may  ripen  into  an  adverse  right 
will  entitle  the  person  injured  to  relief.  Young 
V.  Baiikier  Distillery  Co.  11893]  A.  C.  69L 

Some  injury  must  be  caused  to  the  lower  own- 
er to  give  him  a  right  of  action.  But  it  is  sufS- 
cient  that  in  case  the  action  is  not  brought  a 
prescriptive  right  will  be  acquired  by  the  other 
party.  Parker  v.  Grlswold,  17  Conn.  288,  42 
Am.  Dec.  739. 

Nominal  damages  may  be  recovered  in  case  of 
the  wrongful  diversion  of  water  from  a  mill, 
although  no  actual  injury  is  sustained.  Mun- 
roe  V.  Stlckney,  48  Me.  462. 

Special  damages  need  not  be  proved  to  sup- 
port the  action.  Plumlelgh  v.  Dawson,  6  111. 
544,  41  Am.  Dec.  199. 

If  the  lower  owner  throws  the  water  back 
upon  a  mill  wheel  of  the  upper  proprietor  the 
latter  may  maintain  an  action  to  protect  his 
right,  although  the  water  is  not  thrown  out  of 
the  banks  and  no  perceptible  damage  is  done. 
Hendrlck  v.  Cook,  4  Ga.  241. 

For  an  unreasonable  use  of  the  stream  by  an 
upper  proprietor  an  action  will  lie  in  favor  of 
a  lower  proprietor  notwithstanding  the  latter 
has  suffered  no  actual  damage.  New  London 
Water  Comrs.  v.  Perry,  69  Conn.  461. 

If  the  water  is  diverted  from  the  stream  the 
lower  owner  may  recover  nominal  damages,  al- 
though he  is  not  actually  Injured  by  the  diver- 
sion.   Bntman  v.  Hnssey,  12  Me.  407. 

If  the  use  which  the  upper  owner  makes  of 
the  stream  Is  not  a  reasonable  use,  or  if  it  caus- 
es a  substantial  and  actual  damage  to  the  pro- 
prietor below  by  diminishing  the  value  of  his 
land,  though  at  the  rime  he  has  no  mill  or  other 
work  to  sustain  present  damage  the  action  may 
be  maintained.  Elliot  v.  Fitchburg  It.  Co.  10 
Cush.  191,  57  Am.  Dec.  85. 

An  interference  with  the  right  of  the  riparian 
owner  to  the  flow  of  the  water  along  his  land  to 
his  injury  is  a  wrong  for  which  he  is  entitled 
to  an  appropriate  remedy.  Morrill  v.  St.  An- 
thony Falls  Water  Power  Co.  28  Minn.  222,  37 
Am.  Rep.  399. 

An  injunction  may  issue  to  restrain  the  un- 
lawful diversion  of  a  stream,  although  the  In- 
Jury  to  the  complaining  party  Is  incapable  of 
ascertainment.  Heilbron  v.  Fowler  Switch 
Canal  Co.  75  Cal.  426. 

A  diversion  of  a  large  portion  of  the  water 
renders  the  one  making  it  liable,  although  the 
lower  proprietor  sustains  no  present  actual 
damage.  Newhall  v.  Ireson,  8  Cush.  595,  54  Am. 
Dec.  790, 
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The  mere  fact  that  the  injury  suffered  by  the 
plalntifr  is  small  will  not  prevent  his  recovery. 
Thompson  v.  Crocker,  9  Pick.  59. 

One  who  constructs  a  grating  across  «  water- 
course in  such  a  way  that  it  will  be  likely  to 
accumulate  rubbish  and  back  the  water  upon 
an  upper  proprietor  will  be  liable  for  the  In- 
juries in  case  It  does  so.  Babbitt  v.  Safety 
Fund  Nat.  Bank,  169  Mass.  361. 

The  upper  proprietor  is  entitled  to  nominal 
damages  in  case  of  the  throwing  back  of  water 
upon  his  land,  although  no  actual  Injury  It 
proved.    Pastorius  v.  Fisher,  1  Rawle,  27. 

The  fact  that  the  obstruction  of  the  water 
does  not  become  injurious  to  the  upper  pro- 
prietor until  he  changes  his  works  Is  immate- 
rial. Johnson  v.  Lewis,  13  Conn.  303,  33  Am. 
Dec.  405. 

The  mere  throwing  the  water  back  In  the 
channel  upon  the  land  of  the  upper  proprietor 
although  it  does  not  overflow  its  bank,  ia  ac- 
tionable. Wright  v.  Moore,  38  Ala.  593,  82  Am. 
Dec.  731. 

Nominal  damages  may  be  recovered  In  case 
the  water  Is  diverted  so  as  to  materially  di- 
minish its  flow,  although  there  is  no  proof  of 
actual  damage.  Stowell  v.  Lincoln,  11  Gray, 
434. 

If  a  person  stops  the  current  of  a  stream  that 
has  Immemorially  flowed  in  a  given  direction, 
and  thereby  prejudices  another,  he  subjects 
himself  to  an  action,  although  the  use  to  which 
the  injured  person  puts  the  stream  is  not  Im- 
memorial. Saunders  v.  Newman,  1  Bam.  k 
Aid.  258. 

If  the  right  of  the  lower  owner  is  Invaded  he 
may  maintain  an  action  without  proof  of 
specific  Injury.  Tlllotson  v.  Smith,  32  N.  H.  94, 
04  Am.  Dec.  355. 

One  entitled  to  use  a  stream  of  water  may 
maintain  an  action  for  the  partial  diversion  of 
It.  although  he  is  not  at  the  time  particularly 
Injured.  Harrop  v.  Hirst,  L.  R.  4  Exch.  43,  3S 
L.  J.  Exch.  N.  S.  1,  19  L.  T.  N.  S.  426,  17  Week. 
Rep.  164. 

A  riparian  owner  has  a  right,  irrespective  of 
any  actual  damage  sustained  by  him,  to  com- 
plain of  an  obstruction  to  the  stream.  Norbury 
V.  Kitchin,  16  L.  T.  N.  S.  501,  9  Jnr.  N.  S.  132. 

It  is  not  necessary  to  show  actual  damage  to 
the  property  of  the  plaintiff,  but  It  Is  saflldent 
to  show  obstruction  of  his  right.  Sampson  t. 
Hoddinott,  1  C.  B.  N.  S.  690,  3  Jnr.  N.  S.  243, 
26  L.  J.  C.  P.  N.  S.  14a 

That  the  injury  from  the  setting  back  of  wa- 
ter by  a  dam  Ts  small  will  not  prevent  the  mala* 
tenance  of  the  action.  Alexander  v.  Kerr,  2 
Rawle,  83,  19  Am.  Dec  616;  Rlgney  v.  Tacoma 
Light  &  Water  Co.  »  Wash.  676,  26  L.  R.  A.  425l 

If  a  considerable  portion  of  the  water  Is  dl- 
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appearance  only  extends  for  a  abort  distance 
1)eIow  the  mouth  of  the  tile.  That  in  the  year 
1898,  in  pursuance  of  a  petition  by  defendants 
and  others,  and  particularly  at  the  instance  of 
the  city  authorities  of  said  city,  such  proceed- 
ings were  had  in  the  circuit  court  of  Morsran 
county  that  a  public  ditch,  under  the  drainage 
laws  of  Indiana,  was  established,  beginning 
north  of  where  the  Pike  street  ditch  intersects 
said  branch,  and  following  the  course  of  said 
branch  to  the  line  between  plaintiff  and  Satter- 
white,  and  thence  to  the  White  river,  to  the 
depth  of  2  feet  and  oiore;  the  plaintiff  being 
made  a  party  thereto,  and  assessed  to  aid  in 
constructing  the  same.  That  defendants  were 
assessed  and  paid  benefits  arising  to  their  said 
lots  by  said  ditch  to  the  amount  of  $132.50, 


presumably  because*of  their'^drainage  thereto 
from  their  sanitarium  aforesaid;  and  when  said 
ditch  was  completed  they  were  apportioned 
500  feet  of  said  ditch,  to  be  by  them  kept  in 
repair.  That  said  city  was  assessed  and  paid 
for  benefits  arising  from  the  drainage  of  a 
half  dozen  of  her  streets  by  said  ditch  the  sum 
of  $500,  and  was  apportioned  1,000  feet  thereof 
to  be  kept  in  repair  by  said  city.  That  de- 
fendants, because  of  plaintiff's  objection,  at- 
tempted to  run  said  waters  into  a  sink  dug 
on  their  said  lot  down  through  the  soil.  12 
feet  square.tto  the  gravel  underbed,  but  the 
same  failed  to  carry  off  or  sink  said  water. 
That  defendants'  said  lots  do  not  at  any 
place  reach  said  branch  and  ditch,  and  are 
not    nearer    thereto  4 than    800    feet.    That 


verted  from  the  stream  without  any  reasonable 
use  for  It  the  lower  owner  will  be  entitled  to 
nominal  damages.  Shotwell  v.  Dodge,  8  Wash. 
337. 

In  Adams  t.  Barney,  25  Yt.  225,  which  was  a 
case  of  opposite  proprietors,  the  court  says  It 
is  not  needful  for  one  to  appropriate  the  water 
of  a  stream  to  some  special  use  before  he  can 
comphiiu  of  Its  diversion  by  another. 

Special  damages  for  Injuries  to  an  unoccupied 
mill  site  cannot  be  recovered  for  diversion  of 
water  therefrom,  although  there  may  be  a  gen- 
eral recovery  for  Interference  with  the  flow  of 
the  stretfm.  Clark  v.  Pennsylvania  R.  Co.  145 
Pa.  4:i8. 

In  Crownen  v.  Wellsvllle  Water  Co.  3  N.  Y. 
Snpp.  177,  where  a  water  company  had  appro- 
priated the  water  of  a  stream  for  its  uses,  It 
was  held  that  so  far  as  the  water  of  the  stream 
was  required  for  the  convenience  and  uses  of 
the  lower  owner,  he  was  entitled  to  be  pro- 
tected. But  as  to  the  surplus  water  over  and 
above  what  Is  required  for  his  convenience  and 
use  he  has  no  cause  of  complaint,  for  in  the 
appropriation  of  the  excess  he  Is  not  injured. 
There  must  not  only  be  an  appropriation  of 
the  water  to  entitle  the  party  through  whose 
premises  the  stream  passes  to  make  it  the  sub- 
ject of  complaint,  but  In  addition  to  that  he 
must  be  damaged  or  Injured  by  the  appropria- 
tion. 

But  In  New  York  Rubber  Co.  v.  Rothery,  132 
N.  Y.  293,  which  was  a  case  of  opposite  propri- 
etors, one  of  them  drew  the  water  from  a  dam 
higher  up  the  stream,  and  discharged  it  below 
the  complainant's  land.  The  court  held  that 
there  was  a  right  to  recover  nominal  damages 
if  there  was  a  material  Interference  with  the 
flow  of  the  water,  although  the  complaining 
party  had  not  begun  to  make  any  use  of  the 
water. 

The  owner  of  land  on  the  banks  of  a  river 
may  maintain  an  action  to  restrain  the  fouling 
of  the  stream  without  showing  that  the  foul- 
ing is  actually  Injurious  to  him.  Crossley  v. 
Lightowler,  L.  R.  2  Ch.  478,  36  L.  J.  Ch.  N.  S. 
584,  15  Week.  Rep.  801,  Afllrmlng  L.  R.  3  Eq. 
296. 

If  there  Is  an  injury  to  a  right  an  action  will 
He  although  actual  perceptible  damage  is  not 
shown.  Embrey  v.  Owen,  6  Exch.  353,  20  L.  J. 
Exch.  N.  S.  212,  15  Jur.  633. 

Injury  is  shown  by  an  averment  that  the  hy- 
draulic power  of  the  water  is  destroyed  or  Im- 
paired to  such  a  degree  as  to  render  It  utter- 
ly InsuflScIent  and  worthless  for  the  use  of  the 
complainant.  Corning  v.  Troy  Iron  &  Nail  Fac- 
tory, 30  Barb.  311. 

If  a  dam  causes  the  fllling  up  of  a  stream 
with  sand,  and  the  raising  of  the  water  so  as 
to  leave  the  land  on  each  side  wet  and  unflt 
41  L.  R.  A. 


for  cultivation,  the  owner  may  recover  for  the 
Injury.     Athens  Mfg.  Co.  v.  Rucker,  80  Ga.  201. 

But  the  lower  proprietor  has  no  ground  for 
complaint  for  the  diversion  of  water  from  the 
stream  If  he  has  not  l>een  deprived  of  any  water 
accustomed  to  flow  naturally  to  his  land.  Pot- 
ior V.  Burden,  3S  Ala.  651. 

The  lower  owner  cannot  Interfere  with  the 
building  by  the  upper  owner  of  a  structure  In 
the  bed  of  the  stream  if  it  does  not  sensibly 
and  Injuriously  affect  his  rights.  Norway 
Plains  Co.  V.  Bradley,  52  N.  H.  109. 

It  is  not  every  injury  to  the  lower  proprietor 
that  will  confer  a  right  of  action;  it  is  neces- 
sary to  take  into  consideration  the  capacity  of 
the  stream,  the  adaptation  of  machinery  to  It, 
and  ail  the  attendant  circumstances,  and  if.  In 
view  of  all  these,  the  lower  proprietor  is  ma- 
terially injured,  he  is  entitled  to  redress.  Dill- 
Ing  V.  Murray,  6  Ind.  324. 

In  case  of  the  diversion  of  a  stream  the  law 
presumes  that  the  lower  owner  has  been  in- 
jured.   Hart  V.  Evans,  8  Pa.  22. 

The  law  implies  damages  from  flooding  the 
ground  of  another  thougli  it  be  In  the  least  pos- 
sible degree  and  without  actual  prejudice.  Al- 
exander V.  Kerr,  cited  in  1  Rawle,  28. 

If  a  dam  flows  water  back  on  the  upper  owner 
the  law  presumes  damage,  and  no  special  dam- 
age need  be  shown  in  order  to  sustain  an  ac- 
tion. Woodman  v.  Tufts,  9  N.  H.  88;  Amoskeog 
Mfg.  Co.  V.  Goodale,  46  N.  H.  53. 

An  interference  with  the  right  of  the  riparian 
owner  to  have  the  water  flow  through  his  land 
imports  at  least  nominal  damages.  Crelghton 
V.  Evans,  53  Cal.  55. 

If  the  lower  proprietor  can  make  use  of  the 
water  only  by  means  of  dams  which  will 
flood  the  land  of  the  proprietor  above  him,  ue 
cannot  recover  damages  for  a  diversion  of  the 
water  from  the  stream.  Shotwell  v.  Dodge,  8 
Wash.  337. 

So,  rt  lower  proprietor  has  no  right  of  action 
for  diversion  of  the  water  of  a  stream  if  an 
intervening  right  of  a  proprietor  above  him 
deprives  him  of  the  use  of  water  for  the  loss  of 
which  he  brings  suit.  Olney  v.  Fenner,  2  R.  I. 
211,  57  Am.  Dec.  711. 

If  the  title  to  the  bed  of  the  river  is  in  the 
public,  the  lower  proprietor  who  has  obtained 
no  right  from  the  public  to  build  a  dam  cannot 
maintain  an  action  for  the  diversion  of  the 
stream  from  his  dam,  but  he  may  maintain  an 
action  for  the  diversion  of  the  stream  so  as  to 
cut  off  the  right  of  access  to  the  water.  Ful- 
mer  v.  Williams,  122  Pa.  191,  1  L.  R.  A.  603; 
Williams  V.  Fulmer,  151  Pa.  406. 

The  upper  proprietor  cannot  Interfere  with 
the  erection  of  a  bridge  by  the  lower  proprietor 
on  the  ground  that  It  may  obstruct  navigation 
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withiD  the  last  year  plaintiff  has  sold  to  one 
Shireman  9  lots.  66  by  132  feet,  at  $100  to 
$125  per  lot,  bordering  on  said  branch,  and 
said  Sbireman  has  erected  two,  and  is  engaged 
in  erecting  and  building  a  third  dwelling  house 
thereon,  one  of  which  is  within  10  feet  and 
over  the  mouth  of  defendants'  tile  drain  where 
it  enters  said  branch,  and  also  sold  two  lots 
near  the  same  place,  at  $150  each,  to  a  Mr. 
Reed,  who  has  also  erected  thereon  a  commo- 
dious dwelling.  All  of  said  houses  are.  and 
have  been  for  some  time,  occupied  by  families. 
Also,  sold  one  Hubbard  other  lots  in  the  same 
vicinity  at  $150  each.  That  similar  lots  at 
other  points  about  tl;e  city  can  be  bought, 
with  the  same  or  lower  prices,  equally  as  well 
situated,  and  surrounded  with  facilities  for 


residences,  and  no  complaint  is  made  of  any 
inconyenience  on  account  of  said  waters  by 
any  of  the  purchasers  of  said  lots.  That  the 
only  other  available  drainage  for  said  sanitar- 
ium waters  would  be  a  sewer  to  White  river, 
1  mile  distant,  and  which  could  not,  with  any 
hope  of  success,  be  constructed  and  put  in  op- 
eration for  less  than  $3,500  to  $4,000,  to  which 
would  have  to  be  added  the  cost  of  the  right 
of  way,  which  right  of  way  the  owners  of  said 
land  refuse  to  grant.  That  the  water  flowing 
from  said  sanitarium  when  baths  were  being 
taken  to  the  usual  extent  and  amount  were 
found  to  be  purer,  and  to  be  possessed  of  leas 
organic  and  injurious  matter,  than  the  waters 
of  said  branch  taken  from  above,  and  unaf- 
fected by  said  tMth-house  flowage.    The  fliow> 


If  it  does  not  interfere  with  the  navigation  as 
It  has  been  exercised  in  the  stream.  Orr  Ewing 
V.  Colquhoun,  Ii.  R.  2  App.  Cas.  839. 

Mere  nonu$e  does  not  forfeit  right. 

In  one  ^fase  It  was  held  that  the  one  who  first 
erects  a  inill  has  a  right  to  maintain  it  as 
against  the  proprietors  above  and  below,  al- 
tliough  the  effect  is  to  prevent  the  full  use  of 
the  stream  by  such  proprietors  for  mill  pur- 
poses. Gary  v.  Daniels,  8  Met.  466,  41  Am.  Dec. 
532. 

Bnt  this  right  seems  to  be  under  the  Mas- 
sachusetts mill  acts.  Gould  v.  Boston  Duck  Co. 
13  Gray,  442. 

So,  there  is  no  right  to  use  water  for  irriga- 
tion as  against  the  right  of  the  lower  owner  to 
use  the  water  for  a  mill  which  has  stood  for 
forty  years.  Cook  7.  Hull,  3  Pick.  269,  15  Am. 
Dec.  208. 

Although  prescriptive  right  is  not  necessary 
to  sustain  an  action  for  stopping  a  stream  flow- 
ing to  a  mill.    Sands  v.  Trefuses,  Cro.  Car.  575. 

The  mode  In  which  the  lower  owner  has  been 
making  u»e  of  the  stream  will  be  Immaterial 
in  case  he  wishes  to  make  a  new  use  of  it  with 
which  Ihe  use  by  the  upper  proprietor  will  con- 
flict. Buddington  v.  Bradley,  10  Conn.  213,  26 
Am.  Dec.  386. 

The  mere  fact  that  the  upper  mill  has  gone 
to  decay  will,  not  give  the  lower  owner  a  right 
to  throw  the  water  back  on  its  wheels.  Hatch 
v.  D wight,  17  Mass.  289,  9  Am.  Dec.  145. 

The  mere  fact  that  expense  has  been  incurred 
In  procuring  machinery  to  be  used  in  connection 
with  the  milldam  will  not  prevent  the  upper 
proprietor  from  objecting  to  the  dam  in  case  it 
floods  his  laud.  DeVaughn  v.  Minor,  77  Ga. 
8i.)9. 

Other  wrongdoers. 

The  fact  that  others  contributed  to  the  foul- 
ing of  the  stream  will  be  no  defense  to  the  one 
against  whom  suit  Is  brought,  if  he  was  guilty 
of  the  offense.  Crossley  v.  Lightowler,  L.  K.  2 
Ch.  478,  36  L.  J.  Ch.  N.  S.  584,  15  Week.  Rep. 
801,  Affirming  L.  R.  3  Eq.  296. 

The  fact  that  other  proprietors  beside  defend- 
ant have  polluted  the  stream,  so  that  pollution 
by  defendant  Is  immaterial,  will  not  prevent  an 
action  against  hini.  Wood  v.  Waud,  3  Exch. 
748,  18  Ii.  J.  Exch.  N.  S.  305,  13  Jur.  472. 

C^ne  person  cannot  justify  the  fouling  of  a 
stream  by  proving  that  It  is  fouled  by  other 
persons  also.  Biackburne  v.  Somers,  Ir.  L.  11. 
5  Eq.  1. 

It  will  be  no  defense  to  a  person  unlawfully 
diverting  water  from  a  stream  that  others  are 
doing  likewise.  Heilbron  v.  Kings  River  &  F. 
Canal  Co.  76  Cal.  11;  Gould  v.  Stafford,  77  Cal. 
66. 
4lIi.R.A« 


The  mere  fact  that  the  water  was  poUoted 
before  it  reached  the  upper  proprietor  will  not 
Justify  him  in  adding  to  the  pollution  as  against 
a  lower  proprietor.  Ferguson  v.  Finnenlch 
Mfg.  Co.  77  Iowa,  576. 

But  in  case  several  different  parties  discharge 
sewage  into  the  stream  at  different  places,  act- 
ing separntely  and  independently  of  each  other, 
one  is  not  liable  for  the  damage  done  by  alL 
Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am.  Rei». 
566. 

lF7io  may  maintain  action. 

A  person  who  owns  only  to  the  center  of  the 
stream,  and  has  acquired  no  right  to  extend  his 
dam  to  the  opposite  shore,  which  belongs  to  a 
lower  millowner,  cannot  maintain  an  action 
against  the  latter  for  flowing  back  the  water  in 
the  stream  so  as  to  interfere  with  his  dam. 
Jewell  v.  Gardiner.  12  Mass.  311. 

A  reversioner  may  maintain  an  action  for  the 
throwing  back  of  water  upon  his  freehold  by  a 
dam,  although  there  is  no  Immediate  and  visi- 
ble injury,  illpka  v.  Sergeant,  7  Watts  &  8.  11. 
42  Am.  Dec.  214. 

A  lower  proprietor  who  adds  to  the  pollntlon 
of  the  water  before  it  reaches  a  point  where  he 
wishes  to  use  it  for  domestic  purposes  will  not 
be  heard  to  complain  of  an  upper  proprietor 
who  causes  the  pollution  of  the  stream.  Fer- 
guson V.  Flrmeulch  Mfg.  Co.  77  Iowa.  576. 

It  has  been  held  that  a  riparian  proprietor 
cannot  grant  any  rights  to  a  nonrlparian  pro- 
prietor to  use  the  water  of  the  stream,  which 
will  entitle  the  latter  to  maintain  an  action 
against  an  upper  proprietor  for  pollution  of  the 
water.  Stockport  Waterworks  Co.  v.  Potter,  3 
Ilurlst.  &  C.  300,  10  Jur.  N.  S.  1005.  10  L.  T.  N. 
S.  748. 

Also  that  a  person  who  Is  not  a  riparian  pro- 
prietor, bnt  who  has  acquired  the  right  to  nee 
the  water  for  propelling  a  mill,  may  maintain 
an  action  in  case  a  lower  proprietor  backs  the 
water  upon  his  tail-race.  Bristol  Hydraulic 
Co.  V.  Boyer.  67  Ind.  236. 

But  the  mere  fact  that  a  riparian  owner  has 
obtained  the  right  from  the  owner  above  him 
to  take  the  water  from  the  stream  on  liis  land 
and  conduct  it  by  a  race  to  his  mill,  will  not 
prevent  him  from  maintaining  an  action  as  a 
riparian  owner  against  a  proprietor  hi^er  np 
the  stream  for  the  wrongful  diversion  of  the 
water.  Nuttall  v.  Bracewell,  L,  R.  2  Bxch.  1, 
36  L.  J.  Exch.  N.  S.  1.  12  Jur.  N.  S.  969,  15  L.  T. 
N.  S.  313,  4  Hurlst.  &  C.  714. 

Refusal  of  relief. 

Reiivif  Is  sometimes  refused  because  not 
sought  In  proper  form. 

Equity  will  not  Interfere  to  prevent  the 
backing  of  water  by  a  milldam  upon  a  mill 
right  until  the  right  has  been  established  at 
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age  of  said  waters  in  said  branch  as  aforesaid 
rendered  the  laods  of  plaintiff  in  the  immedi- 
ate vicinity  somewhat  Jess  desirable  for  resi- 
dence, and  somewhat  injuriously  affected  the 
Talue  of  their  use  and  occupation.  The  plain- 
tiff, believing  said  water  impure  and  unfit  for 
stock  to  drink,  erected  a  fence  upon  her  land 
to  shut  her  stock  off  from  said  waters,  at  a 
small  cost,  and  was  in  consequence  deprived 
of  the  use  of  the  portion  of  said  tract  lying 
south  of  the  ditch  for  pasturage  purposes,  to 
her  damage  in  the  sum  of  $50. 

The  conclusions  of  law  stated  on  these  facts 
are  that  the  law  is  with  the  plaintiff;  that  she 
Is  entitled  to  an  order  and  judgment  restrain- 
ing and  enpoining  the  defendants  from  causing 
or  permitting  the  water  from  their  batb  house 


which  shall  have  been  used  in  bathing  and 
cleansing  persons  afflicted  with  infectious, 
syphilitic,  or  'other  similar  disorders  to  flow, 
by  means  of  a  tile  drain  or  otherwise,  into  the 
branch  or  stream  in  question,  or  upon  or  over 
the  lands  of  the  plaintiff,  and  that  she  be  en- 
tii  led  to  recover  the  sum  of  $50  as  her  dam- 
ages. 

The  principles  laid  down,  exemplified,  and 
elucidated  in  the  opinion  when  this  case  was  in 
this  court  before  more  than  warrant  us  in  ad- 
judging that  the  court  erred  in  its  conclusions 
of  law.  We  need  not  repeat  what  was  then 
said,  but  refer  to  it  as  the  law  of  this  case. 
The  finding  seems  somewhat  contradictory  as 
to  whether  appellee  has  suffered  any  injury 
whatever,  and  therefore  it  is  self-destructive 


common  law.    Porter  v.  Witham,  17  Me.  292. 

Although  it  has  been  held  that  the  fact  that 
the  complainant  has  not  established  his  right 
at  law  is  no  ground  for  demurrer  to  the  bill. 
Look  wood  Co.  r.  Lawrence,  77  Me.  297,  52  Am. 
Rep.  763. 

Ueilef  has  also  been  refused  where  it  would 
have  been  inequitable. 

Injunction  will  not  be  issued  for  trivial  in- 
jury.   Shreve  v.  Voorhees,  3  N.  J.  Eq.  25. 

An  injunction  will  not  issue  to  enable  the 
lower  proprietor  to  establish  his  right  to  nomi- 
nal damages.  Myers  &  E.  Co.  v.  Philadelphia, 
J.  &  C.  Pass.  R.  Co.  12  Montg.  C«.  L.  Rep.  46. 

The  lower  proprietor  is  not  entitled  to  an  in- 
junction unless  the  flow  to  his  land  has  been 
appreciably,  or  at  least  perceptibly,  diminished 
by  the  diversion  above.  Moore  v.  Clear  Lake 
Waterworks,  68  Cal.  146. 

In  Walton  v.  Mills,  86  N.  C.  280,  continuance 
of  an  injunction  until  settlement  of  the  rights 
at  law  was  refused  to  prevent  the  upper  pro- 
prietor from  abstracting  water  from  the  stream 
for  use  in  washing  ore  at  the  suit  of  one  who 
desired  to  make  a  similar  use  of  the  water  lower 
down  the  stream,  where  it  appeared  that  plain- 
tiff was  not  making  any  present  use  of  the 
water,  and  might  be  compensated  in  damages 
in  ease  the  right  of  the  upper  owner  was  sus- 
tained, while  the  upper  owner's  loss  would  be 
Irreparable  in  case  he  was  compelled  to  fill  up 
bis  trenches  and  cease  using  the  water. 

Although  an  upper  riparian  owner  has  no  right 
to  <Hvert  water  and  m)t  return  it  before  it 
reaches  the  land  of  the  lower  owner  In  case  it 
is  necessary  to  do  so  to  run  his  mill,  and  it 
can  lie  used  by  the  lower  owner  for  his  mill 
with  equal  advantage  when  taken  from  the 
tail  race  as  when  taken  from  the  channel  of  the 
river  Itself,  a  court  of  equity  may  refuse  to  en- 
join the  diversion  of  the  water,  and  leave  the 
partlcR  to  their  remedy  at  law.  Mason  v.  Cot- 
ton, 4  Fed.  Rep.  792,  2  McCrary,  82. 

An  injunction  will  not  be  granted,  although 
the  plaintiff  has  established  his  right  at  law,  if 
the  Injunction,  because  of  the  changed  sur- 
roundings, will  not  restore  the  stream  to  a  con- 
dition in  which  the  plaintiff  can  use  it,  while  it 
wilt  destroy  the  business  of  defendant.  Wood 
v.  Sutcliffe,  2  Sim.  N.  S.  166,  21  L.  J.  Ch.  N.  S. 
25;i,  16  Jur.  75. 

An  injunction  will  not  be  issued  where  it  ap- 
pears that  the  effect  to  defendant  will  be  to 
stop  his  works  while  the  plaintiff  is  not  seri- 
ously injured  by  the  pollution  of  the  stream. 
Elm  hirst  v.  Spencer,  2  Macn.  &  G.  45. 

A  water  company  cannot  enjoin  the  reason- 
Jible  use  of  the  stream  by  the  owner  of  a  saw- 
mill further  up  the  stream  for  the  mere  purpose 
of  making  the  water  of  the  stream  more  fit  for 
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its  use.    I'eople.  Ricks  Water  Co.  v.  Blk^iver 
Mill  &  Lumber  Co.  107  Cal.  221. 

A  lower  riparian  proprietor  is  not  entitled  to 
an  injunction  against  the  diversion  by  an  upper 
riparian  owner  of  the  water  from  the  stream  if 
it  does  not  appear  that  his  right  to  have  the 
water  flow  through  his  land  is  injured  by  any 
material  diminution  of  the  flow  of  the  stream 
through  his  lands.  Loud  Gold  Min.  Co.  v. 
Blake,  24  Fed.  Rep.  249. 

Although  in  a  New  York  case  it  was  held  that 
the  mere  fact  that  the  restoration  of  the  stream 
will  be  of  great  damage  to  the  defendant  and 
of  but  slight  advantage  to  the  plaintiff  will  not 
prevent  the  court  from  compelling  It.  Corning 
V.  Troy  Iron  &  Nail  Factory,  40  N.  Y.  191. 

The  court  will  not  Interfere  by  injunction  to 
restrain  the  casting^  of  sewage  into  a  river  If 
the  injury  to  the  plaintiff  Is  slight,  and  that  to 
the  defendant  will  be  great  from  the  injunction. 
Lillywhite  v.  Trimmer,  16  L.  T.  N.  S.  318,  15 
Week.  Rep.  763,  36  L.  J.  Ch.  N.  S.  525. 

The  casting  of  sewage  into  the  stream  will 
not  be  enjoined  if  it  occasions  no,  or  only  slight, 
injury  to  the  complaining  party.  Atty.  Gen.  v. 
Gee.  L.  R.  10  Eq.  131,  23  L.  T.  N.  S.  299. 

A  water  company  cannot  be  enjoined  from 
taking  water  from  a  stream  In  favor  of  a  rail- 
road company  asserting  Its  right  to  take  water 
for  its  engines  under  its  right  as  a  riparian 
owner.  Philadelphia  &  R.  R.  Co.  v.  Pottsville 
Water  Co.  182  Pa.  418. 

The  upper  proprietor  will  not  be  required  to 
tear  down  a  manufactory  built  over  the  water- 
course if  he  has  provided  a  drain  to  carry  the 
water,  but  the  lower  proprietor  will  be  left 
to  his  action  at  law  for  the  temporary  stop- 
page of  the  flow.  Edleston  v.  Crossley,  18  L.  T. 
N.  S.  15. 

Extent  of  rtoovery. 

'Where  a  mlliowner  has  only  the  right  of  using 
a  reservoir  and  dam  he  can  recover  in  case  a 
lower  riparian  owner  erects  a  dam  which  in- 
terferes with  his.  only  for  the  Injury  to  his 
easement.  Robertson  v.  Woodworth,  42  Conn. 
163. 

Right  against  continuer  of  wrong. 

The  one  who  continues  the  dam  is  as  much 
liable  as  the  one  who  erects  it.  Cobb  v.  Smith, 
38  Wis.  21. 

But  a  request  must  be  made  upon  one  who 
merely  continues  the  obstruction  for  its  removal 
before  an  action  will  lie.  Johnson  v.  Lewis,  18 
Conn.  303.  33  Am.  Dec.  405. 

Qne  who  acquires  title  from  the  builder  of 
the  dam  will  be  liable  for  the  injury  done  by 
its  continuance  after  notice  and  request  to 
abate  it.  Pillsbury  v.  Moore,  44  Me.  154,  60 
Am.  Dec.  91.  H.  P.  P. 
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as  to  that  matter.    At  all  eyents,  the  statement 
of  the   harmlessness  of  the  waters,  aud  the 

Erice  that  appellee  has  been  able  to  sell  her 
iDds  for  as  compared  with  other  land  similar 
in  character  in'  said  city,  neutralizes  the  state- 
ment that  she  is  damag^;  but  if  she  was  dam- 
aged, as  held  in  the  former  opinion,  it  is 
damnum  absque  injuria,  because  the  rightful 
use  of  one's  own  land  may  cause  damage  to 
another  without  any  legal  wrong. 


The  judgment  is  reversed,  with  iostructioiia  to 
restate  the  conclusions  of  law  in  favor  of  the 
defendants,  and  render  judgment  for  the  de- 
fendants thereon. 

Jordan,  J.,  was  absent,  and  took  do  p4rt 
in  this  opinion. 

Rehearing  denied. 


ALABAMA  SUPREME  COURT. 


Charles  COX,  Appt, 

V. 

STATE  of  Alabama 
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Cohabitaitioii  with  a  bl^amoas  wife  in 

violation  of  Ciim.  Code  1806,  •  4400,  contlDueB 
while  the  parties  live  together  ostensibly  as  bus- 
band  and  wife,  presentiDflr  to  the  community  tbe 
appearance  of  the  open  and  demoralizing  exam- 
ple of  living  in  an  illicit  relation,  although  in 
fact  such  relations  have  ceased  because  of  tbe 
wife^s  physical  incapacity. 

(June  16, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  con- 
victing him  of  cohabiting  with  a  second  wife 
while  his  first  wife  was  still  living.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Tally  ft  Proctor,  for  appellant: 

Sexual  intercourse  is  an  essential  element  of 
the  offense  charged,  and  is  implied  by  the  use 
of  the  word  "cohabit." 

It  is  adulterous  cohabitation  to  which  the 
statute  refers. 

Beggs  v.  State,  55  Ala.  108;  Ashley  v.  State, 
109  Ala.  48;  Sullivan  v.  State,  82  Ark.  187; 
State  V.  Oartrell,  14  Ind.  280:  Taylor  v.  State, 
86  Ark.  84;  19  Cent.  L.  J.  U2\  Burns  v.  Burns, 
60  Ind.  259;  Com.  v.  Munson,  127  Mass.  459, 
84  Am.  Kep.411;  Cannon  v.  United  States,  116 
D.  S.  55,  29  L.  ed.  681;  Dunn  v.  Dunn,  4 
Paige,  425. 

Mr.  William  C.  Fitts,  Attorney  General, 
for  the  State. 

Brickell,  Ch.  J.,  delivered  the  opinion  9f 
the  court: 

The  indictment  is  founded  on  tbe  last  clause 
of  §  4406  of  tbe  Criminal  Code  of  1896,  which 
in  its  entirety  reads:  "If  any  person  having  a 
former  husband  or  wife  living  marries  another, 
or  continues  to  cohabit  with  such  second  bus 
band  or  wife  in  this  state,  he  or  she  must,  on 
conviction,  be  imprisoned  in  the  penitentiary 
for  not  less  than  two,  nor  more  than  five, 
years."  Tbe  statute  was  originally  enacted  as 
part  of  the  Penal  Code  of  1841  (Clay's  Dig 
p.  432,  ^§  4,  5),  and,  with  changes  of  verbiage 
and  structure  not  affecting  its  construction, 
has  been  incorporated  in  all  subsequent  revi- 


NOTK.— For  presumptions  in  cases  analogous  to 
tbe  atwve.  see  also  Gk>88  v.  Fromao  (Ky.)  8  L.  R.  A. 
1(B;  Woodward  v.  Blue  (N.  C.)  10  L.  K.  A.  esSB. 
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sions  or  codifications  of  the  statute  (Code  1853,. 
g§  3282,  8288;  Rev.  Code  1867,  §§  8699.  8600; 
Code  1876.  g§  4185,  4186;  Crim.  Code  18S6, 
g§  4016,  4017).  In  Beggs  v.  StaU,  56  Ala.  108- 
110.  tbe  first  case  in  which  it  became  necessary 
to  consirue  the  statute,  it  was  said:  ''When 
this  statute  is  read  in  connection  with  the  com- 
mon law  existing  at  the  time  of  its  enactment, 
it  is  apparent  two  offenses  are  thereby  created; 
or,  rather,  tbe  common-law  offense  of  bigamy 
is  declared,  and  the  punishment  which  must 
follow  conviction  defined,  and  a  statutory  of- 
fense, the  continuance  of  cohabitation  under 
the  vicious  marriage,  making  bigamy,  punish- 
able as  the  latter  offense,  is  created.  The  of- 
fense of  bigamy  remains,  indictable  and  pun- 
ishable at  the  place  of  its  commission.  If  the 
second  marriage  was  in  this  state,  the  county 
of  its  commission  is  tbe  only  place  in  wbicJi 
an  indictment  for  the  offense  will  lie.  As  to 
this  offense,  the  common  law  is  not  chan^red. 
Necessity  for  a  chan.8:e  Is  obviated  bv  the  crea- 
tion of  the  new  offense, — the  cohabitation  un- 
der the  second  marriage.  If  the  marriage  was  in 
another  state,  and  the  cohabitation  in  this  state, 
the  wrong  done  here  is;  the  evil  example  of 
persons  living  together  as  husband  and  wife, 
who  do  not  in  fact  and  in  law  sustain  that  re- 
lation,—the  open  continuance  of  an  adulterous 
connection." 

The  evidence  without  conflict  shows  that  the 
defendant,  having  a  wife  living,  he  and  she 
being  residents  of  the  county  of  Jackson,  in 
this  state,  married  Martha  Hughes,  in  the  state 
of  Tennessee,  subsequently  living  with  her  as 
his  wife  in  tbe  county  of  Jackson,  then  remov- 
ing to  the  state  of  Tennessee,  and  there  living 
with  her  as  bis  wife.  About  five  weeks  before 
tbe  finding  of  the  indictment,  they  returned 
to  the  county  of  Jackson,  lived  together  as 
man  and  wife  under  the  same  roof,  occupied 
tbe  same  bed,  acknowledging  each  other  as 
husband  and  wife,  and  in  all  respects  so  ocm- 
ducted  themselves  in  the  presence  of  the  com- 
munity. The  defendant  introduced  evidence 
tending  to  show  that,  six  or  seven  years  prior 
to  the  trial,  said  Martha,  by  reason  of  a  serioos 
surgical  operation  to  which  she  bad  been  com> 
pel  led  to  submit,  was  incapacitated  from  sex- 
ual intercourse,  and  since  the  operation  he  bad 
not  bad  sexual  intercourse  with  her.  and  for 
mere  than  three  years  had  not  had  such  inter- 
course with  her  in  the  county  of  Jackson. 
Upon  this  phase  of  the  evidence,  tbe  defend- 
ant requested  several  instructions,  basing  the 
right  to  an  acquittal  upon  the  proposition  that 
continuous  sexual    intercourse   is   an    india- 
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Sensable  element  of  the  statutory  offense.  We 
0  not  doubt  tbat  sexual  intercourse  is  a  neces- 
sary ingredient  of  the  statutory  offense.  From 
its  original  enactment,  throuch  all  subsequent 
revisions  or  codifications  of  the  statute,  the 
statute  has  been  associated  with  other  statutes 
creating  or  declaratory  of  offenses  of  which 
such  intercourse  is  the  essential,  criminating 
element  Originally,  it  was  associated  with 
the  statute  denouncing  the  offense  of  a  man 
and  woman  living  together  in  adultery  or 
fomicatioD,  and  the  statute  deflninff  incest,  and 
fixing  its  punishment.  Clay's  Dig.  pp.  429, 
430,  ^§  2-6.  Without  now  tracing  the  statute 
through  subsequent  revisions  or  codifications. 
It  will  be  found  in  the  Criminal  Code  of  1886 
(§g  4012-4019),  associated  with  the  statutes  in 
relation  to  incest,  living  in  adultery  or  forni- 
cation, seduction,  and  miscegenation.  Apart 
from  the  association  of  the  statute  with  other 
statutes,  the  terms  of  the  statute,  "continues 
to  cohabit  with  such  second  husband  or  wife," 
implv  or  involve  sexual  intercourse.  The 
word  **cohabit,"  and  its  derivative.  * 'cohabita- 
tion/' are  words  of  large  signification.  '*Co- 
habit,'*  in  its  general  sense,  is  defined  in  the 
Century  Dictionary:  "To  dwell  together;  in- 
habit or  reside  in  company,  or  in  the  same 
place  or  country."  And  a  specific  definition 
is:  "To  dwell  or  live  together  as  husband  and 
wife;  often  with  reference  to  persons  not 
legally  married,  and  usually,  but  not  always, 
implying  sexual  intercourse."  Thereisacor- 
respondmg  definition  of  "cohabitation."  In 
Bouvier,  Law  Diet.  (Rawle's  ed  ),  "cohabit" 
is  defined,  "To  live  together  in  the  same  house, 
claiming  to  be  married;"  and,  when  used  with- 
out reference  to  the  relation  of  the  parties  as 
husband  and  wife,  the  definition  is,  *'To  live 
together  in  the  same  house."  Mr.  Bishop's 
definition  of  "cohabitation"  is:  "To  cohabit  is 
to  dwell  together."  Matrimonial  cohabitation  is 
the  living  together  of  a  man  and  woman  osten- 
sibly as  husband  and  wife."  1  Bishop,  Mar.  & 
Div.  §  777.  And  from  such  cohabitation,  he 
adds, "  the  carnal  act  is  presumed. "  2  Bishop, 
Mar.  &  Div.  §  628. 

It  is  one  proposition  to  assert  that  sexual 
intercourse  is  a  necessary  element  of  the  statu- 
tory offense,  and  quite  another  to  assert  that  it 
must  be  continuous, — that  it  must  attend  the 
whole  period  of  time  during  which  the  parties 
live  together  ostensibly  as  husband  and  wife. 
The  question  was  very  fully  discussed  and  con- 
sidered in  Cannon  v.  United  States,  116  U.  8. 
55.  29  L.  ed.  561.  The  3d  section  of  the  act  of 
Congress  for  the  suppression  of  polygamy 
reads:  "  That  if  any  male  person,  in  a  terri- 
tory or  other  place  over  which  the  United 
States  have  exclusive  jurisdiction,  hereafter 
cohabits  with  more  than  one  woman,  he  shall 
be  deemed  guiltv  of  a  misdemeanor,"  etc.  22 
Stat  at  L.  81,  chap.  47,  §  8.  Cannon  was  in- 
dicted for  a  violation  of  this  act,  and  sought  to 
defend  upon  the  ground  that  he  did  not  have 
sexual  intercourse  with  the  woman  with  whom 
he  was  dwelling,  after  the  enactment  of  the 
act.  The  court  said:  "The  principal  question 
argued  at  the  bar  was  the  proper  construction 
of  §  8  of  the  act  of  1882.  That  question  de- 
pends on  the  meaning  of  the  word  'cohabit,' in 
the  section.  The  meaning  contended  for  by 
the  defendant  is  indicated  by  his  offer  to  show 
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by  Clara  C.  Cannon  nonaccess,  and  facts  to 
rebut  the  presumption  of  sexual  intercourse 
with  her,  and  the  actual  absence  of  such  inter- 
course; and  by  requests  for  instructions  to  the 
jury,  which  are  based  on  the  view  that  the 
word  'cohabit^  necessarily  implies  the  idea  of 
having  sexual  intercourse.  But  we  are  of 
opinion  that  this  is  not  the  proper  interpreta- 
tion of  the  statute,  and  that  the  court  properly 
charged  the  jury  that  the  defendant  was  to  be 
found  guilty  if  he  lived  in  the  same  house  with 
the  two  women  and  ate  at  their  respective  ta- 
bles one  third  of  his  time  or  thereabouts;  and- 
held  them  out  to  the  world,  by  his  language  or 
conduct,  or  l>oth,  as  his  wives;  and  that  it  was 
not  necessary  It  should  be  shown  that  he  and 
the  two  women,  or  either  of  them,  occupied  the 
same  bed  or  slept  in  the  same  room,  or  that  he 
had  sexual  intercourse  with  either  of  them.  .  .  . 
It  is  the  practice  of  unlawful  cohabitation, 
with  more  than  one  woman  that  is  aimed  at, — 
a  cohabitation  classed  with  polygamy,  and 
having  its  outward  semblance.  It  is  not.  on 
the  one  hand,  meretricious,  unmarital  inter- 
course with  more  than  one  woman.  Gleneral 
leidslation  as  to  lewd  practices  is  left  to  the 
territorial  government.  Nor,  on  the  other 
hand,  does  the  statute  pry  into  the  intimacies 
of  the  marriage  relation.  But  it  seeks,  not  only 
to  punish  bigamy  and  polvgamy  when  direct 
proof  of  the  existence  of  these  relations  can  be 
made,  but  to  prevent  a  man  from  fiaunting  in 
the  face  of  the  world  the  ostentation  and  op- 
portunities of  a  bigamous  household,  with  all 
the  outward  appearances  of  the  continuance 
of  the  same  relations  which  existed  before  the 
act  was  passed, and  without  reference  to  what 
may  occur  in  the  privacy  of  those  relations. 
Com  pacts  for  sexual  nonintercourse,ea8ily  made 
and  as  easily  broken,  when  the  prior  mar- 
riage relations  continue  to  exist,  with  the  oc- 
cupation of  the  same  house  and  table  and  the 
keeping  of  the  same  family  unity,  is  not  a  law- 
ful substitute  for  the  monogamous  family, 
which  alone  the  statute  tolerates." 

By  the  bigamous  marriage  in  Tennessee, 
sexual  intercourse  was  contemplated  and  fol- 
lowed in  this  state,  and  in  the  county  of  Jack- 
son originally.  It  is  true  that,  prior  to  the 
finding  of  the  indictment,  the  statute  of  lim- 
itations had  operated  as  a  bar  to  a  prosecu- 
tion for  the  original  vicious  cohabitation.  But. 
the  parties  returned  to  this  state,  living  under 
the  same  roof,  acknowledging  each  other  as 
husband  and  wife,  and  presenting  to  the  com- 
munity every  indicia  of  that  relation.  The 
carnal  act  may  not  have  been  committed. 
That  was  prevented  by  the  incapacity  of  the 
woman,  not  by  the  desire  or  intent  of  the  par- 
ties to  abstain  from  it.  If  capacity  had  been 
restored,  it  would  have  been  resumed.  The 
incapacity,so  far  as  may  be  inferred  from  the 
evidence, was  a  fact  known  only  to  the  parties. 
It  was  not  known  in  the  community  in  which 
they  were  dwelling  together.  Cases  may  pos- 
sibly occur  in  which  parties  may  abandon  co- 
habitation,—a  living  together  ostensibly  as 
husband  and  wife;  as  parties  may  abandon  liv- 
ing together  in  adultery  or  fornication,  and  they 
may  continue  under  the  same  roof.  But  in 
such  cases,  to  relieve  from  criminality  there 
must  be  such  external  evidence  of  the  almndon- 
ment  as  will  neutralize  the  appearance  to  the 
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commuDity  of  the  open  and  demoralizing  exam- 
ple of  living  in  an  illicit  relation.  The  law  in- 
tends to  preserve  and  promote  the  institution 
of  marriage,  to  prohibit  pretenses  or  false  as- 
sumptions of  its  existence,  and  to  prevent  the 


public  scandal  and  disgrace  following  the  liv- 
ing in  that  ostensible  relation. 

There  was  no  error  in  the  refusal  of  the  in- 
structions requested  by  the  defendant,  and  ths 
judgment  of  the  court  hdow  must  be  aj/irmed. 


CALIFORNIA   SUPREME  COURT. 


Albert  MEYER,  Be^t,, 
City  of  SAN  DIEGO  et  al.,  Begpts, 


R.  NICCOLLS  et  al.  Interveners,  Appta., 

Consolidated  with 

SAN  DIEGO  WATER  COMPANY,  Appi,, 

City  of  SAN  DIEGO  et  al,  RespU, 
( Cal ) 

A  Qudg^  who  owns  real  estate  in  a  city, 
tbat  Ifl  taxable  for  the  city's  bonded 
indebtedness*  is  disqualified  to  sit  in  a  suit  to 
contest  the  validity  of  a  oontract  which  wiU  in- 
volve tbe  oreatioD  of  a  bonded  debt  of  the  city 
to  a  iSLTge  amount,  necesBitating  a  special  tax  for 
forty  years  tbat  will  directly  affect  the  value  of 
all  real  property  subject  to  it. 

{Van  Fleet  and  Harriaon,  JX,  dieaenU 

(May  81, 1896.) 

APPEAL  bv  interveners  from  an  order  of 
the  Superior  Court  for  San  Diego  County 
•denying  a  motion  for  change  of  venue  because 
of  the  disqualification  of  the  judge  before 
whom  the  action  was  pending.     Reteraed. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  L.  Boone*  for  appellants: 

This  action  is  prosecuted  by  taxpayers  of  the 
city,  on  their  own  behalf  and  on  behalf  of  all 
the  taxpayers  thereof.  Though  not  named, 
all  of  said  judges  are  in  reality  parties  to  the 
suit. 

Code  Civ.  Proc.  §  882. 

Each  one  of  said  judges  could  have  brought 
jthe  action,  and  each  of  them  had  the  same  right 
to  intervene  as  had  the  present  interveners. 

1  Freeman,  Judgm.  g  178;  2  Black,  Judgm. 
§  584;  Oib9on  v.  Trinity  County  Supers.  80 
Cal.  366. 

Under  a  statute  permitting  any  *  interested" 
party  to  appear  before  a  board  of  equalization 
and  have  redress  against  an  unjust  valuaiion, 
it  was  held  that  any  taxpayer  was  'interested" 
in  tbe  proceedings. 

Dundee  Mort.  Trust  Invest.  Go.  v.  Charlton, 
32  Fed.  Hep  192;  Hyatt  v.  Allen,  64  Cal.  358. 

The  interest  of  Judge  Torrance  is  not  merely 
in  the  questions  of  law  involved  in  the  contro- 
Tersy,  nor  is  it  uncertain  or  remote,  but  is  a 
•direct  and  immediate  interest  in  the  result  of 
the  action. 

It  is  such  an  interest  which  disqualifies. 

Code  Civ.   Proc.   §  170;  North  Bloomfield 


Gravel  Min.  Co.  v.  Keyser,  58  Cal.  823;  Austin 
V.  NaUe,  85  Tex.  620. 

The  most  minute  interest  is  sufilcient  to  dis- 
qualify unless  the  objection  be  removed  by 
some  positive  provision  of  law  to  that  effect 

Clark  V.  Lamb,  2  Allen,  896:  Internal  Imr 
provement  Fund  v.  Bailey,  10  Fla.  280;  Bald- 
win V.  Jie Arthur,  17  Barb.  414. 

At  common  law  citizens  of  a  municipality 
who  were  taxpayers  were  incompetent  to  sit  as 
judges  in  cases  where  their  municipality  was 
a  party. 

London  v.  Wood,  12  Mod.  669;  ffeOceth  r. 
Braddock,  8  Burr.  1847;  Beck  v.  Essex  County 
Freeholders,  21  N.  J.  L.  656;  ToUand  v.  Berk- 
shire County  Comrs.  18  Gray,  18;  Clark  v. 
Lamb,  2  Allen,  896;  Wood  v.  Stoddard,  2  Johns. 
194. 

Two  cases  decided  by  the  Texas  court  hold 
that  the  interest  of  a  judge  as  a  taxpayer  dis- 
qualifies him,  under  a  law  substantiallv  the 
same  as  ours,  from  sitting  in  a  case  iDVolving 
the  validity  of  the  bonds  of  a  municipality. 

Austin  V.  Nalle,  86  Tex.  620;  WetxeiY.  StaU, 
Holland,  5  Tex.  Civ.  App.  17.  See  also  Pearee 
V.  Atwood,  18  Mass.  824;  State  v.  C'tMO  (Tex. 
Civ.  App.)  88  S.  W.  244:  Beitbron  v.  Campbdl 
(Cal.)  28  Pac.  122;  N&rth  Bloomfield  Qratd 
Min.  Co.  V  Keyser,  68  Cal.  815. 

Messrs.  Works  A  Works  and  Trippet 
A  Neale  for  H.  I.  Capron  and  San  Diego 
Water  Co. 

Messrs.  Gibson  A  Tiiaa  for  Southern 
California  Mountain  Water  Co. 

Mr.  WillUun  H.  Fuller  for  plaintiff. 

Messrs.  H.  E.  Doolittle  and  T.  I«.  Lewis 
for  city  of  San  Diego. 

Henshawt  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  instituted  an  action  against  tbe 
city  of  San  Diego,  and  against  the  Southern 
California  Mountain  Water  Company,  for  the 
twofold  purpose,  (1)  of  setting  aside  as  ilk- 
gal  and  void  a  contract  between  the  city  and 
the  water  company  defendant,  involving  an 
expenditure  of  $1,500,000  of  the  moneys  of  the 
city  to  be  obtained  by  tbe  sale  of  it's  bonds; 
and  (2)  to  enjoin  the  issuance  and  sale  of  tbe 
bonds  to  carry  out  the  contract. 

The  bond  issued  had  been  voted  at  a  special 
election  called  under  an  ordinance  submitting 
to  the  electors  the  proposition  of  incurring  a 
bonded  debt  of  $1,500,000  '*for  the  acquisition 
by  said  city,  for  tbe  use  of  said  city  and  of  its 
inhabitants,  of  and  from  the  Southern  Califor- 
nia Mountain  Water  Company,  of  a  water  right, 
reservoir  sites,  a  meter-house  site,  and  rights  of 


Note.— As  to  disqualMoation  of  a  judge  for  In- 1  (Ala.)  12  L.  R.  A.  184;  and  State,  Goloord,  v.  Youog 
terest  or  relationship,  see  Ex  parte  Harris  (Fla.)    (Fla.)  19  L.  R.  A.  088. 
«  L.  R.  A.  718;  Ex  parte  Alabama  State  Bar  Asso.  > 
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ivay,  BDd  for  the  constructioD  bv  said  city  of 
Tvaterworks  for  the  use  of  said  city  and  its  iD- 
habitaDts."  The  controlling  acts  under  which 
the  eleclion  was  held  and  the  bonds  voted  are 
the  statutes  relating  to  the  issuance  of  oiunlci- 
pal  bonds  for  public  improvements.  Stat.  1889, 
p.  899,  Stat.  1891,  p.  132;  and  Stat  1898,  p.  61. 
These  acts  prescribe,  not  only  the  mode  by 
which  such  indebtedness  may  be  Incurred, 
but  ordain  as  well  the  limit  of  indebtedness, 
the  character  of  the  bonds,  the  rate  of  interest, 
And  the  place  of  payment.  They  also  enjoin 
upon  the  municipal  authorities  the  duty  of 
levying  and  collecting  a  special  annual  tax 
sufficient  to  pay  interest,  and  provide  a  sink- 
ing fund  for  the  ultimate  redemption  of  the 
bonds. 

Plaintiff  is  a  taxpayer  of  the  city.  Other 
taxpayers  were  allowed  to  intervene  in  the 
cause.  The  San  Diego  Water  Company  had 
instituted  a  similar  suit  against  these  defend- 
ants, and  the  actions  were  consolidated. 

Before  the  trial  there  was  presented  a  motion 
for  a  change  of  venue/upon  the  ground  of  the 
disqualification  of  Judge  Torrance  in  whose 
department  the  action  was  pending.  Grounds 
identical  with  those  urged  as  disqualifying 
Judge  Torrance  were  asserted  to  exist  in  the 
case  of  the  other  judges  of  the  superior  court 
.of  the  county.  The  affidayits  used  at  the  hear- 
ing show  that  the  judge  was  the  owner  of  real 
property  situated  and  taxed  in  the  city  of  San 
Diego  for  municipal  purposes,  and  taxable  for 
the  payment  of  a  bonded  indebtedness  such  as 
that  the  validity  ot  which  is  a  question  in  the 
case.  It  also  was  made  to  appear  that  the  is- 
suance of  the  bonds  in  controversy  and  the 
carrying  out  of  the  contract  between  the  city 
and  the  defendant  water  company  would  ne- 
cessitate a  special  tax  for  forty  years,  and  di- 
rectly affect  the  value  of  all  real  property  sub- 
ject to  it.  Upon  the  other  hand,  a  determina- 
tion that  the  contract  and  proceedings  were 
illegal  would  result  in  a  decree  enjoining  the 
issuance  of  the  bonds,  and  relieve  all  property 
within  the  municipality  from  the  burden  of  the 
bond  redemption  tax.  The  trial  judge  con- 
cluded that  he  was  not  disqualified,  refused  to 
grant  the  motion,  and  retained  the  action. 
From  this  ruling  and  order  the  San  Diego 
Water  Company  and  certain  interveners  pros* 
ccute  their  appeals. 

By  §  170  of  the  Code  of  Civil  Procedure  it 
is  provided  that  no  justice,  judge,  or  justice  of 
the  peace  shall  sit  or  act  in  any  action  or  pro- 
ceeding to  which  he  is  a  party  or  in  which  he 
is  interested.  This  is  but  an  expression  of  the 
ancient  maxim  that  no  man  ought  to  be  a  judge 
in  his  own  cause, — a  maxim  which  appeals  so 
strongly  to  the  sense  of  justice  that  it  is  said 
by  Lord  Coke  to  be  a  natural  right,  so  inflexi- 
ble that  an  act  of  Parliament  seeking  to  sub- 
vert it  would  be  declared  void.  Co.  Litt. 
^  212.  It  is  a  principle  which  finds  expression 
in  the  Constitutions  of  many  of  our  states; 
which  declare  the  right  of  a  citizen  to  be  tried 
by  jud/jes  as  free  and  impartial  as  the  lot  of 
humanity  will  permit.  It  is  a  principle  whose 
strict  observance  is  dictated  both  by  natural 
justice  and  an  enlightened  public  policy;  for 
it  is  not  enough  that  a  judicial  decision  be 
sound.  It  is  of  next  importance  that  the  tribu- 
nal rendering  it  be  free  from  the  charge  of  in- 
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terest  or  the  taint  of  partiality,  else  public  con- 
fidence will  be  destroyed  and  judicial  useful- 
ness gravely  impaired. 

But  what  is  the  "interest''  which  will  dis- 
qualify? for  it  is  manifest  that  just  bounds 
must  be  set  to  the  meaning  of  the  word,  since, 
if  a  judge  be  not  disqualified,  it  is  as  much 
his  duty  to  retain  the  action  as  it  is  to  remove 
it  when  the  recusation  is  well  founded.  HHn- 
len  V.  Heilbron,  97  Cal.  101. 

In  the  oft  quoted  case  of  Hesketh  v.  Brad- 
dock,  8  Burr.  1856,  the  interest  imputed  to  the 
jurors,  and  to  the  officer  who  returned  them, 
rested  upon  the  fact  that  they  were  members 
of  the  municipal  corporation  which  was  seek- 
ing to  recover  a  penalty  due.  The  whole  pen- 
alty was  but  £5,  yet  the  proceeding  was 
quashed  by  the  court  of  King's  bench.  Lord 
Mansfield  saying:  "The  law  has  so  watchful 
an  eye  to  the  pure  and  unbiased  administra- 
tion of  justice  that  it  will  never  trust  the  pas- 
sions of  mankind  in  the  decision  of  any  mat- 
ter of  right.  .  .  .  There  is  no  principle  in 
the  law  more  settled  than  this, — that  any  de- 
gree, even  the  smallest  degree  of  interest  in  the 
question  depending,  is  a  decisive  objection  to 
a  witness,  and  much  more  to  a  juror,  or  to  the 
officer  by  whom  the  jury  is  returned.  .  .  . 
If,  therefore,  the  sheriff,  a  juror,  or  a  witness 
be  in  any  sort  interested  in  the  matter  to  be 
tried,  the' law  considers  him  as  under  an  influ- 
ence which  may  warp  his  integrity,  or  pervert 
his  judgment,'  and  therefore  will  not  trust 
him.  The  minuteness  of  the  interest  won't  re- 
lax the  objection,  for  the  degrees  .  .  .  cannot 
be  measured.  No  line  can  be  drawn  but  that 
of  a  total  exclusion  of  all  decrees  whatsoever." 
But  this,  it  should  be  noted,  is  rather  a  declara- 
tion of  the  principle  than  a  definition  of  the 
disqualifying  interest:  and  while  in  terms  this 
case  does  not  include  the  ludge  as  coming 
within  the  principle  of  disqualification,  it  is  not 
to  be  doubted  that  it  applies  with  equal 
strength,  and  with  more  reason,  to  such  an 
officer.  Dimes  v.  Grand  Junction  Canal  Co. 
16  Eng.  L.  &  Eq.  63.  The  disability  of  a  wit- 
ness to  testify  because  of  interest  induced 
great  hardship,  and  led  to  many  absurdities. 
Thus,  one  was  not  debarred  from  being  a  wit- 
ness if  it  was  determined  that  his  interest  was 
equally  balanced,  nor  was  the  heir  apparent  to 
an  estate  incompetent  to  testify  in  support  of 
the  claim  of  his  ancestor,  though  his  expecta- 
tion of  inheriting  might  be  immediate'  and 
well-nigh  certain.  Again,  the  interest  of  a 
parent  in  a  child,  or  of  the  (^ild  in  the  parent, 
was  not  a  disqualifying  interest,  but  only  such 
as  to  affect  the  credibility  of  (he  witness.  The 
injustice  and  hardship  of  the  rule  as  to  wit- 
nesses soon  became  so  apparent  that  by  statute 
it  was  entirely  abrogated,  and  now  no  interest 
disqualifies  a  witness,  its  sole  effect  being  to 
impair  his  credit. 

In  the  case  of  jurors,  however,  who  are 
judges  of  the  fact,  and  of  the  magistrates, 
judges,  and  justices,  who  are  judges  of  the  law, 
and  frequently  both  of  the  law  and  facts,  there 
has  been  far  less  relaxation  of  the  principle; 
and  this,  if  for  no  other  reason,  because  the 
courts  themselves,  in  their  desire  to  preserve 
the?  administration  of  justice  free  from  the 
taint  of  unfairness,  have  inclined  to  a  strict 
enforcement  of  the  principle,  and  also  because 
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there  are  weU-defined  limits  to  the  power  of 
the  legislature,  should  it  ever  seek  to  overthrow 
so  salutarv  a  rule.  Thus,  in  North  Bloomfidd 
Oratel  Min,  Co.  v.  Keyser,  ^  Cal.  315,  this 
court,  citing  §  170  of  the  Code  of  Civil  Proce- 
dure, declares  that  the  provision  should  not  re- 
ceive a  technical  or  strict  construction,  but 
rather  one  that  is  broad  and  liberal;  and  quotes 
with  approval  the  language  of  the  supreme 
court  of  Michigan  in  Stoekwell  v.  White  Lake 
Tujp.  Board,  22^Mich.  850,  to  the  following  ef 
feet:  *'The  court  oueht  not  to  be  astute  to  dis- 
cover refined  and  subtle  distinctions  to  save  a 
case  from  the  operation  of  the  maxim  when 
the  principle  it  embodies  bespeaks  the  propri- 
ety of  its  application.  The  immediate  rights 
of  the  litigants  are  not  the  only  objects  of  the 
rule.  A  sound  public  policy  which  is  inter- 
ested in  preserving  every  tribunal  appointed 
by  law  from  discredit,  imperiously  demands 
its  observance."  And  in  Heilbron  v.  CampbeU 
(Cal.)  28  Pac.  123,  it  is  said  again  by  this 
court:  "It  should  be  the  duty  and  desire  of 
every  judge  to  avoid  the  very  appearance  of 
bias,  prejudice,  and  partiality ;  and  to  this  end 
he  should  decline  to  sit  ...  in  any  case  in 
which  his  interest  in  the  subject-matter  of  the 
action  is  such  as  would  naturally  influence 
him  either  one  way  or  the  other." 

Upon  the  latter  proposition,  that  of  the 
power  of  the  legislature  to  modify  or  abrogate 
the  rule,  statutes  have  been  passed  and  upheld 
by  the  courts  which  remove  the  disqualifica- 
tion of  jurors  and  of  judges  who  are  merely 
corporators  of  a  municipal  corporation  and 
taxpayers  therein,  which  corporation  is  a  party 
interested.  These  statutes  have  beencounte-, 
nanced  by  the  courts  upon  the  ground  that  the 
interest  of  the  juror  or  judge  is  so  remote,  tri 
fling,  and  insignificant  that  it  may  fairly  be 
supposed  to  be  incapable  of  affecting  the  judg- 
ment or  of  influencing  the  conduct  of  the  in- 
dividual. These  statutes,  it  is  to  be  remem- 
bered, however,  are  in  derogation  of  the  com- 
mon-law rule,  and  it  will  always  be  a  judicial 
question,  as  to  any  particular  statute,  whether 
or  not,  by  its  terms,  or  in  its  effect,  it  violates 
this  fundamental  principle  of  judicial  decision. 
Thus,  Judge  Cooley:  *'But,  except  in  cases 
resting  upon  such  reasons,  we  do  not  see  how 
the  legislature  can  have  any  power  to  abolish 
a  maxim  which  is  among  the  fundamentals  of 
judicial  authority.  The  people  of  the  state 
when  framing  their  Constitution  may  possibly 
establish  so  great  an  anomaly  if  they  see  fit; 
but,  if  the  legislature  is  intrusted  with  appor- 
tioning and  providing  for  the  exercise  of  the 
judicial  power,  we  cannot  understand  it  to  be 
authorized  in  the  execution  of  this  trust,  to  do 
that  which  has  never  been  recognized  as  being 
within  the  province  of  the  judicial  authority." 
Cooley.  Const.  Lim.  6th  ed.  p.  508.  The  only 
other  exception  to  the  operation  of  the  maxim 
is  that  which  arises  in  the  nature  of  the  gov- 
ernment of  the  state,  and  has  its  existence  in 
absolute  necessity.  Thus,  to  illustrate,  where 
the  legality  of  a  bonded  indebtedness  of  the 
state  comes  before  its  tribunals,  they  must  act, 
or  the  right  remain  forever  without  the  possi 
bilitv  of  its  remedy.  In  such  cases,  however, 
the  judges  are  as  fair  and  impartial  as  the  lot 
of  humanity  doth  permit,  and  trial  before  such 
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is  all  that  the  Constitution,  or  Lord  Coke*s>»« 
natura,  can  preserve  to  any  man. 

It  has  been  pointed  out  that  in  most  of  the 
states  the  common-law  rule  disqualifying  a. 
iuror  for  interest  by  reason  of  the  fact  that  he 
IS  a  corporator  of  the  city  or  town  which  is  a 
party  to  the  suit  has  been  changed  by  statute, 
and  that  these  statutes  have  been  upheld  by 
the  courts  upon  the  ground  of  the  remoteness 
and  contingency  of  Sie  interest.  In  our  own 
state,  §  602  of  the  Code  of  Civil  Procedure  de- 
clares the  grounds  upon  which  challenges  for 
cause  may  be  taken;  and  subdivision  5  pro- 
vides, as  a  ground  of  challenge,  "interest  on 
the  part  of  the  juror  in  the  event  of  the  action* 
or  in  the  main  question  involved  in  the  action, 
except  his  interest  as  a  member  or  citizen  of  & 
municipal  corporation."  Nothing  herein  ex- 
pressly removes  the  disqualification  of  the 
judge,  which,  alike  with  that  of  the  juror,  ex- 
isted at  common  law.  But,  if  the  interest  of 
a  juror  so  situated,  is  too  remote  to  disqualify 
him  as  a  trior  of  fact,  equally,  it  may  be  ar- 

fued,  would  a  like  interest  be  insufilcient  to 
isqualify  a  judge;  and  thus,  without  express 
statutory  enactment  upon  the  question,  the 
conduct  of  judges  in  trying  actions,  where  the 
sole  ground  of  their  disqualification  is  the  fact 
that  they  are  corporators  and  taxpayers  of  the 
municipal  corporation  which  is  a  party  thereto, 
has  always  been  countenanced  and  upheld. 
Yet  here  it  may  be  remarked  that  the  state  is 
not  without  some  statutory  enactments  upon 
the  question.  Many  may  be  found  conferring 
upon  municipal  courts  and  the  judges  therein 
jurisdiction  of  petty  offenses  for  the  violation 
of  ordinances  and  for  the  collection  of  reve- 
nues under  such  ordinances.  It  has  never 
been,  and  at  this  day  may  not  be,  seriously 
questioned  that  a  judge  of  such  municipal 
court  is  not  disqualified  by  reason  of  interest 
merely  because  of  the  fact  that  he  is  a  member 
and  taxpayer  of  the  municipal  corporation,, 
either  in  civil  cases  where  its  ordinances  are 
under  consideration,  or  in  criminal  cases 
where  the  penalties,  fines,  and  forfeitures  for 
the  violation  of  such  ordinances  accrue  to  the 
municipal  treasury. 

In  a  very  great  number  of  the  cases  which 
have  come  under  review  in  the  consideration 
^  this  question,  nearly  all  have  to  do  with  the 
intert^st  of  the  judge  or  juror  as  a  member  of 
such  public  corporation,  and  in  these,  where 
the  ancient  rule  has  not  been  modified  by  stat- 
ute, that  rule  is  for  the  most  part  observed  in 
all  iu  strictness.  Of  these  cases  there  may  be 
cited  as  instructive  upon  the  question:  State v, 
8tvart,2S  Me.  112;  State  v.  ^^oodward,  84  Me. 
293;  Com.  v.  Ryan,  5  Mass.  90;  Pearee  v.  At- 
wood,  IS  Mass.  824;  Internal  Improrement 
Fund  V.  Bailey,  10  Fla.  218;  Moees  v.  Jvl- 
ian,  45  N.  H.  52,  84  Am.  Dec.  114;  Narth- 
ampton  v.  Smith,  11  Met.  890;  Foreman  v. 
Marianna,  43  Ark.  824;  Peek  v.  Esm'X  County 
Freeholders,  21  N.  J.  L.  656;  Saula  v.  Fire- 
man, 24  Pla.  209;  Com,  v.  Seed,  1  Gray,  472^ 
EUis  V.  Smith,  42  Ala.  849;  Fine  v.  St,  Loui» 
Ptiblie  SchooU,  80  Mo.  166;  Stoekwell  v.  White 
Lake  Twp.  Board,  22  Mich.  841;  Fieke  v.  PlUne, 
18  R  I.  632;  Dimes  v.  Grand  Jnnction  Canal 
Co.  16  Eng.  L.  &  Eq.  63;  Oakley  v.  AspinwaU^ 
N.  Y.  547. 
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Id  Ifarthampt&n  ▼.  Smith,  11  Met.  890, 
Chief  Justice  Shaw,  with  his  usual  clearuess, 
has  defined  this  disqualifying  interest.  He 
says:  **(1)  We  think  it  is  not  to  be  a  mere 
possible,  .contingent  interest;  not  an  interest  in 
the  question  or  general  subject  to  which  the 
mailer  requiring  adjudication  relates;  but  one 
that  is  visible,  demonstrable,  and  capsble  of 
precise  proof.  ...  It  must  therefore  de- 
pend upon  facts  capable  of  being  precisely 
averred  and  proved^  and  thus  put  in  issue  and 
tried.  ...  (2)  It  must  be  a  pecuniary  or 
proprietary  interest,— a  relation  by  which,  as  a 
-debtor,  or  creditor,  an  heir  or  legatee,  or  other- 
wise, he  will  gain  or  lose  something  by  the  re- 
sult of  the  proceedings, — in  contradistinction  to 
an  interest  of  feeling  or  sympathy  or  bias,  which 
would  disqualify  a  juror.  [It  may  be  here  re- 
marked, to  prevent  misunderstanding,  that  by 
an  amendment  to  §  170  of  theCode of  Civil  Pro- 
<%duTe,  bias  or  prejudice  upon  the  part  of  a 
judge  is  now  made  a  ground  of  disqualification, 
and  a  reason  for  the  removal  of  a  cause.]  (8) 
It  must  be  certain  and  not  merely  possible  or 
contingent.  >  ...  It  must  be  direct  and  per- 
aonal,  though  such  a  personal  interest  may  re- 
sult from  a  relation  which  the  judge  holds,  as 
the  member  of  a  town,  parish,  or  other  corpo- 
ration,  where  it  is  not  otherwise  provided  by 
law,  if  such  corporation  has  a  pecuniary  or 
proprietary  interest  in  the  proceedings.'* 

Thus,  the  interest  which  one  has  in  a  public 
question,  merely  because  he  is  a  member  of 
the  civic  body  to  be  affected  by  the  question,  is 
not  the  interest  which  the  law  has  in  mind.  In 
the  case  from  which  we  have  just  quoted,  the 
jndffe  in  probate  was  not  held  to  be  dis- 
qualified because  in  a  will  before  him  there 
was  a  bequest  of  money  to  trustees  to  be 
devoted  to  the  use  and  benefit  of  indigent 
persons  in  certain  towns,  of  one  of  which  the 
judge  was  an  inhabitant.  So,  in  Foreman  v. 
Marianna,  48  Ark.  824,  the  judge,  who  was  an 
inhabitiint  of  the  town,  was  not  for  that  rea- 
son held  to  be  disqualified  to  sit  in  and  deter- 
mine upon  proceedings  for  the  annexation  of 
territory  to  the  town,  although  an  election  had 
been  called  to  pass  upon  the  question  of  an- 
nexation, and  the  judge  had  voted  thereat. 
And  so,  in  8aul8  v.  Freeman,  24  Fla.  209, 
the  fact  that  the  circuit  judge,  with  other 
registered  voters  of  the  county,  had  signed 
a  petition  addressed  to  the  county  commis- 
sioners, asking  for  a  change  of  the  county  site, 
did  not  disqualify  him  for  interest  from  sitting 
in  a  mandamus  proceeding  to  compel  the  com- 
missioners to  call  an  election  upon  the  Question. 
In  these  and  like  cases  the  so  called  "mterest" 
of  the  judge  is  found  to  be  remote,  doubtful, 
and  speculative,  in  no  way  certain  in  fact,  nor 
susceptible  of  precise  measurement 

But,  upon  the  other  hand,  where,  in  any  li^ 
igation, there  is  any  certain,  definable,  pecuni- 
ary, or  proprietary  interest  or  relation  which 
will  be  directly  affected  by  the  judgment  that 
may  be  rendered,  in  every  such  case,  without 
exception,  so  far  as  an  exhaustive  examination 
of  the  authorities  goes,  the  disqualification  of 
the  judge  is  held  to  exist.  Has  the  judge  any 
pecuniary  or  personal  right  or  privilege 
directly  affected  by  or  Immediately  dependent 
upon  the  result  of  the  case?  As  that  question 
is  answered,  so  is  answered  the  question  of  his 
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disqualification  for  the  interest  which  we  have 
been  considering.  In  Heilbron  v.  Campbell, 
(Cal.)  23  Pac.  122,  the  action  was  between 
divers  claimants  to  a  tract  of  land  to  which  the 
judge  himself  asserted  title.  The  judge  was 
not  a  partv  to  the  suit,  nor  would  the  judg- 
ment rendered  be  binding  between  him  and 
the  other  litigants.  Yet  this  court  in  bank 
held  the  interest  to  be  disqualifying,  and  prop- 
erly so;  for  though  generally  speaking,  an  in- 
terest in  the  legal  question,  as  distinguished 
from  a  pecuniary  interest  in  the  result  of  the 
case,  is  no  valid  ground  of  disqualification, 
there  is  to  this  the  well  settled  exception  that 
where  the  judge  has  a  law  suit  pending  or  im- 
pending with  another  person,  which  rests  upon 
a  like  state  of  facts,  or  upon  the  same  point 
of  law  as  that  pending  before  him,  this  is  a 
valid  ground  of  recusation.  Daw  v.  AUen, 
11  Pick.  466,  22  Am.  Dec.886;  Motes  ^,JuUan, 
45  N.  H.  62,  84  Am.  Dec.  114. 

In  North  Btoomfidd  Oratel  Min.  Co,  v.  Key- 
ser,  68  Cal.  315,  the  action  was  by  the  city  of 
Marysville  to  restrain  the  mining  company 
from  prosecuting  its  hydraulic  work,  because 
the  effect  of  its  mining  operations  was  to  injure 
the  lands  of  the  corporation.  The  judge 
owned  land,  not  within  the  municipality,  but 
similarly  situated,  and  equally  affected  by  the 
mining  operations  complained  of.  In  an  ac- 
tion for  an  injunction  by  the  city  against  the 
mining  company  it  was  held  that  the  judge 
had  such  a  direct  and  immediate  interest  m  the 
result  of  the  action  as  to  disqualify  him. 

Even  more  immediate  and  direct  is  the  in- 
terest of  the  judf^e  in  the  case  at  bar  than  that 
which  appeared  in  the  North  Eloomfield  Oravd 
Min  Co.  Case.  The  disqualification  does  not 
spring  from  the  fact  that  the  judge  is  a  citizen, 
inhabitaint,  and  taxpayer  of  the  city  of  San 
Diego,  nor  yet  from  the  fact  that  the  munici- 
pality is  a  party  litigant  in  the  action.  It  arises 
from  the  circumstance  that  he  owns  property 
within  the  city  which  may  or  may  not  be 
liable  for  the  burden  of  a  special  tax  for  the 
period  of  fortv  years,  as  he  shall  decide.  The 
validity  of  this  tax  is  directly  called  in  ques- 
tion. The  judge  himself  unaer  the  circum- 
stances shown,  could  have  instituted  as  plain- 
tiff this  identical  action.  "The  rule  is  well 
settled  that  where  the  parties  interested  are 
numerous,  and  the  suit  is  for  an  object  com- 
mon to  them  all,  some  of  the  body  may  main- 
tain a  bill  on  behalf  of  themselves  and  of  the 
others."  Story,  Eq.  PI.  §S  97,  98;  1  Freeman, 
Judgm.  §  178;  Brown  v.  Trousdale,  188  U.  8. 
889.  34  L.  ed.  987;  Gamble  v,  San  Diego,  19 
Fed.  Rep.  487.  He  would  have  been  entitled 
to  intervene  as  well  as  those  who  in  fact  have 
intervened.  The  judgment  which  he  renders 
in  the  case  will  be  binding  upon  his  rights  and 
his  property.  His  interest  is  in  the  outcome  of 
the  litigation,  and  it  is  a  direct  measurable, 
pecuniary  interest 

The  distinction  between  this  case  and  that 
of  Oakland  v.  Oakland  Water  Front  Co.  118 
Cal.  249,  is  readilv  to  be  observed.  Here,  as 
has  been  said  and  shown,  the  judge  is  to  de- 
cide directlv  whether  or  not  property  which  he 
owns  shall  be  made  subject  to  the  burden  of 
a  special  tax.  In  the  Oakland  Water- F^ont 
Case,  the  city  sought  to  recover  lands  which 
had  been  granted  to  it  by  the  state  under  cer- 
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tain  trusts.  Even  if  the  city  succeeded,  it  was 
at  least  doubtful  whether  the  control  of  these 
lands  would  result  in  profit  or  loss  to  its 
finances.  It  was  still  more  doubtful  whether 
their  management  would  affect  the  tax  rate  of 
the  city  iu  the  slightest  degree.  The  judge 
had  no  other  interest  in  the  litigation  than  that 
which  he  possessed  in  common  with  other  tax- 
payers, and  which  arose  from  the  fact  that  he 
was  an  inhabitant  and  taxpayer  of  the  city. 
It  was  not  a  direct,  measurable,  or  pecuniary 
interest  in  the  litigation  or  its  outcome.  The 
interest  was  remote,  contingent,  and  specu- 
lative. It  might  thus  be  fairly  stated:  If  the 
city  recovered  tlie  property,  and  if  it  success- 
fully managed  or  sold  it,  the  result  might  be 
to  lessen  the  rate  of  taxation,  and  thus,  under 
all  these  contingencies,  to  reduce  in  some 
slight,  indeterminate,  and  undeterminable  ex- 
tent the  tax  rate  upon  the  judge's  property. 
Clearlv,  such  a  remote  and  contingent  interest 
is  readily  to  be  distinguished  from  that  in  the 
case  at  bar,  where  the  judge,  in  a  cause  directly 
involving  the  legality  of  a  tax  imposed  and  to 
be  imposed  upon  his  land,  does  by  his  ipfe 
dixit  declare  whether  the  burden  shall  remain 
or  be  removed. 

In  Austin  v.  Nalle,  86  Tex.  520,  the  question 
of  the  interest  of  the  judge  under  circumstances 
identical  with  those  of  the  case  at  bar  was 
presented,  and  the  court  reached  the  conclusion 
here  declared.  The  same  principle  was  in- 
voked and  the  same  ruling  made  in  Wetzel  v. 
State,  5  Tex.  Civ.  App.  17,  and  again  in  StaU 
V.  Cisco  {Tex.  Civ.  App.)  83  S.  W.  244. 

It  is  urged  that  the  case  of  Wade  v.  Trams 
County,  72  Fed.  Rep.  985,  is  authority  against 
this  position.  This  is  in  a  measure  true.  It 
was  ao  action  in  the  circuit  court  of  the  west- 
em  division  of  Texas,  and  the  question  of  the 
disqualification  of  a  Federal  judge  by  reason 
of  his  pecuniary  interest,  under  facts  similar 
to  those  here  presented,  was  considered  by  the 
court.  Its  decision  upon  the  proposition  is  in 
the  following  language:  * 'Authorities  ex- 
amined by  the  court  leave  the  question  in 
some  doubt,  and,  for  the  purpose  of  haviog  it 
definitely  determined  bv  an  appellate  tribunal, 
we  have  concluded  to  bold  that  that  disquali 
fication  on  the  part  of  the  district  judge  does 
not  exist.  .  .  .  And  we  suggest  to  counsel 
the  propriety  of  preserving  proper  exceptions 
in  order  that  the  point  may  be  conclusively 
settled  by  the  court  of  appeals."  It  may  lie 
conceded  that  so  far  as  it  goes  this  case  is 
against  the  conclusion  which  we  have  reached; 
but  it  should  be  said  in  this  connection  that  it 
is  the  only  case  of  its  kind,  and,  as  appears 
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from  the  language  of  the  learned  judge,  he 
decided  as  he  did  only  in  order  that  the  ques- 
tion might  be  definitely  laid  at  rest  by  the 
appellate  tribunal. 

As  it  is  uncontradicted  in  this  record  that 
the  same  disqualification  which  existed  in  the 
case  of  Judge  Torrance  existed  as  to  the  other 
judges  of  the  superior  court  of  the  county,  it 
follows  from  what  has  been  said  that  the  mo- 
tion for  change  of  venue  should  have  been 
granted.  • 

The  order  is  therefore  reversed. 

We  concur:  Beatty*  Ch.  J.;  Garoatie, 
J.;  Temple.  J. 

McTarland,  J.,  concurring: 

I  concur  in  the  judgment  of  reversaL  I  also 
concur  generally  in  the  opinion  of  Mr.  Justice 
Henshaw,  except  that  I  desire  to  a  little  more 
pointedly  emphasize  the  distinction  between 
the  case  at  bar  and  a  case  where  a  city  in  which 
the  judge  is  a  taxpayer  is  a  party,  and  where 
there  is  merely  a  possibility  that  a  judgment 
against  the  city  might  result  in  an  increased 
levy  of  taxes,  and  a  judgment  in  favor  of  the 
city  might  bring  about  a  reduction  of  taxation. 
In  the  latter  case — and  in  others  that  could  be 
mentioned,  where  a  similar  principle  appli&> 
—the  interest  is  too  shadowy,  indiriect,  remote 
and  contingent  to  be  within  the  rule  that  a 
man  cannot  be  a  judge  in  his  own  case.  See 
Dallas  V.  Peacock,  89  Tex.  58:  Oakland  ^.Oak- 
land Water-Front  Co.  118  Cal.  249,  and  cases 
there  cited.  But  in  the  case  at  bar  the  interest 
of  the  judge  was  not  indirect,  remote,  or  con- 
tingent; it  directly  involved  the  immediate  im- 
position of  a  special  annual  tax  upon  bis  prop- 
erty to  continue  for  forty  years. 

Vaji  Fleet,  J.,  dissenting: 

I  dissent.  The  case  is  not,  to  my  niind,  dis- 
tinguishable in  principle  from  that  decided  in 
Oakland  V.  Oakland  Water-Front  Co.  118  Cal. 
249,  where  it  was  held  that  the  trial  judge  was 
not  disqualified.  The  interest  of  Judge  Tor- 
rence  in  the  subject  of  litigation  is  not  different 
in  kind,  however  much  it  may  differ  in  degree, 
from  that  possessed  by  the  trial  judge  in  that 
case.  In  my  judgment  the  principle  an- 
nounced in  the  opinion  of  the  court  is  one  sus- 
ceptible of  indefinite  extension,  to  the  great 
detriment  of  the  practical  administration  of 
justice,  and  the  application  of  which  to  the 
facts  of  this  case  is,  I  think,  opposed  by  the 
weight  of  modem  authority. 

I  dissent:    Harrison,  J. 
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William   MAY,  Trustee,  etc.,  of  John  Fred- 
erick May,  Deceased,  et  al,  Appts., 

V. 

Sarah  Maria  MAY  et  al. 
(6  App.  D.  C.  552.) 

1.  A  wUl  wlU  not  be  construed  by  the 

courts  before  necessity  of  action  under  it  arises. 

2.  AproTlflioninawillereatlnc^atmst 
giving  the  benefldarieB  power  to  re- 
move the  trofltee  aa<l  appoint  another  with- 
out aid  of  the  courts,  for  what  they  may  deem 
good  and  sufficient  cause,  is  valid,  and  wili  be 
sriven  effect  by  the  courts. 

8*  Power  of  removal  of  a  trastee*  given 
the  beneficiaries  by  the  will  creating  the  trust, 
must  not  be  exercised  wantonly,  capriciously,  or 
arbitrarily,  and  its  exercise  may  be  reviewed  by 
a  court  of  equity. 

4*  Deep-seated  and  irreconcilable*  dis- 
sension between  the  beneficiaries  of  a  trust 
and  the  trustee,  not  superinduced  for  the  mere 
purpose  of  getting  rid  of  the  latter,  is  sufficient 
to  justify  his  removal  under  a  power  given  the 
beneficiaries  by  will,  even  if  his  conduct  is  other- 
wise unobjectionable. 

5.  Failure  of  one  of  the  beneficiaries  of 
a  trust  to  participate  in  the  removal  of 
the  trustee  under  a  power  contained  in  a  will 
creating  it,  required  to  be  exercised  by  all  the 
beneficiaries,  will  not  render  the  removal  invalid, 
where  such  beneficiary  was  represented  by  an- 
other under  a  power  of  attorney,  and  subse- 
quently ratifies  it  and  all  action  in  the  premises. 

6.  A  trustee  under  a  will  who  files  a  bill 
for  the  construction  of  certain  clauses  In  the  will 
will  not  be  allowed  his  costs  out  of  the  trust  fund, 
if  the  prayer  of  a  cross  bill  by  the  beneficiaries 
that  their  action  in  removing  him.  which,  under 
the  will,  they  had  the  power  to  do,  and  he  had  no 
power  to  resist,  was  ratified,  is  granted,  and  no 
construction  of  the  will  made. 

(March  6, 1896.)* 

APPEAL  hy  complaioaDt  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Co- 
lumbia removing  petitioner  from  his  trust  upon 
cross  bill  of  defendants  in  a  proceeding  by  him 
to  obtain  construction  of  a  will.     Affirrned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  Oilmore  and  W.  D. 
Davidg^e  for  appellants. 

Messrs.  Enoch  Totten  and  William  H. 
Dennis*  for  appellees: 

The  requirements  of  "concurrence"  of  the 
wife,  and  ''uoanimous  resolution"  of  the  other 
heirs,  show  that  their  action  was  to  be  effective 
in  itself.  The  words  "good  and  sufiicient 
cause,"  occurring  earlier  in  the  sentence,  are 
to  be  reconciled  with  what  comes  later  by  re- 
garding them  as  precatory,  cautionary,  or  di- 
rectory only. 


4Thls  decision  was  affirmed  by  the  Supreme  Court 
of  the  United  States  May  IQ,  1887  [167  CJ.  S.  810, 42  L. 
ed.l79]. 


Cummer  v.  J9ti<te,  40  Mich.  822,  29  Am.  Rep. 
530;  Hoge  v.  Richmond  &  D.  R.  Co.  98  U.  8. 
1.  23  L.  ed.  781;  Walker  v.  Brungard,  18 
Smedes  &  M.  758.  <:^^Si 

Appointment  of  a  tnistee  under  a  power, 
while  a  suit  is  pending,  is  not  contempt  of 
court,  nor  is  it  void. 

1  Perry,  Tr.  §  293. 

The  mere  filing  of  a  bill,  before  any  decree 
is  made,  does  not,  of  itself,  affect  such  a  power 
of  removal. 

3  Perry,  Tr.  ^  474;  Cafe  v.  Bent,  3  Hare, 
249   Neeves  v.  Burrage.  14  Q.  B.  504. 

If  there  were  no  other  reasons,  the  discor- 
dant relations  between  Wm.  May  and  the  ces- 
tuis  que  trust,  and,  more  especially,  with  the 
other  trustee,  would-be  sufficient  for  a  change 
of  cotrustee. 

Vvedale  v.  Ettrick.  Cas.  in  Ch.  pt.  2,  p.  180; 
Sicale  V.  Swale,  22  Beav.  584;  McPherson  v. 
Cox,  96  U.  S.  404,  24  L.  ed.  746;  Cavender  v. 
Cavender,  114  U.  8.  464.  29  L.  ed.  212;  Irvine 
V.  Dunham,  111  U.  8.  327.  28  L.  ed.  444; 
2  Story,  Eq.  Jur.  §  1288;  Deraismes  v.  Dun- 
ham, 22  Hun,  86;  Re  Morgan,  66  N.  Y.  618, 
68  Barb.  621;  Re  MeOilUprau.  188  N.  Y.  808; 
Re  Simon,  2  Pa.  Dist.  R  194.  Affirmed  155 
Pa.  215;  Marsden*s  ESstate,  8  Pa.  Dist.  R.  281; 
Oartside  v.  OarisideMd  Mo.  848;  Scott  v.  Rand, 
118  Mass.  215;  Wilson  v.  Wilson,  145  Mass. 
490;  LettersUdty.Bro&rs,  L  R.  9  App.  Cas.  371. 

Good  faith  and  honesty  did  not  excuse  act- 
ual misconduct  in  the  execution  of  the  trust; 
carelessness  in  collecting  assets  and  charging 
herself  therewith  warranted  removal;  conceal- 
ment of  rents  collected  warranted  removal,  and 
making  restitution  did  not  excuse. 

Re  Smith,  26  N.  Y.  S.  R  226;  Re  Mayer,  66 
How.  Pr.  106;  Savage  v.  Gould,  60  How.  Pr. 
234;  Clemens  y.  Caldwell,  7  B.  Mon.  171;  Been 
V.  Oozzens,  7  Robt.  178;  Calender  v.  Calender, 
114  U.  8.  464,  29  L.  ed.  212;  Dickeraon  v. 
Smith,  17  S.  C.  289;  2  Perry,  Tr.  §  821;  Mid- 
dletan  v.  Dodswdl,  18  Ves.  Jr.  266. 

A  trustee  should  be  removed  when  he  shows- 
a  disposition  to  violate  the  duties  of  his  trust, 
80  as  to  endanger  the  trust  property. 

Harper  v.  Straws,  14  B.  Mon.  48;  Coventry- 
V.  Atty.  Oen.  7  Bro.P.  C.  285. 

Although,  by  the  first  codicil,  Wm.  May  is 
appointed  "cotrustee,"  he  is  only  to  "exercise 
the  powers"  given  in  the  will,  jointly  with  the 
widow,  and  is  not  given  any  estate. 

Sidebot/iam  v.  Watson,  11  Hare,  170. 

Morris*  J.,  delivered  the  opinion  of  the 
court: 

Dr.  John  Frederick  May,  of  the  city  of 
Washington,  in  the  District  of  Columbia,  died 
in  this  city  on  May  1, 1891,  leavinga  will  duly 
executed  and  bearing  the  date  of  February  4, 
1890,  and  also  two  codicils  thereto,  one 
executed  on  March  27,  1891,  and  the  other  on 
April  23,  1891.  He  left  a  large  estate,  most  of 
it  being  realty  situated  in  the  city  of  Wash- 
ington, and  a  house  in  the  city  of  New  York. 


KoTB.— The  question  of  the  effect  of  a  provision  I  As  to  the  effect  of  a  provision  eiving  the  benefl- 
in  an  instrument  creatiuR  a  trust  giviiig  the  bene-  clary  the  risrht  to  appoint  a  trustee  in  case  of  va- 
floiaries  the  power  to  remove  a  trustee  seems  to  be  cancy,  see  Stearns  v.  Fraleigh  (Fla.)  89  L.  K.  A. 
a  new  one.  ^TOB. 
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He  also  left  surviviDff  him  his  wife,  the  ap- 
pellee Sarah  Maria  3Iay,  and  six  children,  all 
of  age,  namely,  the  appellant  William  May, 
who  was  the  oldest,  and  the  appellees  Alice 
Beavor  Webb  (married),  £dith  Sibyl  Randolph 
(widow),  Caroline  Kane  Wright  (divorced), 
Julia  May  and  Frederick  May  (both  unmar- 
ried). By  the  will  he  devised  and  bequeathed 
all  his  estate,  both  real  and  personal,  to  his 
wife  Sarah  Maria  May.  her  heirs  and  assigns, 
in  trust  for  the  purposes  thereinafter  named; 
which  were  so  far  as  recited:  1.  That  his  wife 
should  receive  at  least  the  same  provision  to 
which  she  would  be  entitled  by  law  under  her 
right  of  dower,  and  therefore  that  she  should 
receive  one  third  of  the  net  annual  income  of 
his  estate  during  her  life,  one  third  of  the  per- 
sonal property  absolutely,  and  the  use  of  the 
house  in  Washington  in  which  they  had  re- 
sided during  her  life.  2.  That  the  estate 
should  be  kept  intact  and  no  division  made  of 
it  while  any  of  his  children  lived,  and  that  the 
rents  and  profits,  except  the  thirds  left  to  his 
wife,  should  be  applied  to  the  payment  of  his 
debts  and  the  cancelation  of  any  mortgage  or 
encumbrance  that  there  might  be  on  the  es- 
tate, and  after  the  full  pavment  of  such  debts 
and  encumbrances,  should  be  divided  equallv 
between  all  his  children,  subject  to  the  disposi- 
tion made  in  favor  of  bis  wife.  8.  That,  in 
the  event  of  a  sale  by  the  trustee  of  any  por- 
tion of  the  property,  which  sale  the  trustee 
was  not  to  be  precluded  from  makinir  when- 
ever it  was  manifestly  for  the  benefit  of  the 
estate,  the  proceeds  of  sale  should  be  reinvested 
in  safe  first  mortgage  on  real  estate.  There 
was  also  a  power  given  to  the  trustee  to  re- 
mortgage  any  portion  of  the  estate  that  should 
he  subject  to  mortgage  at  the  time  of  the  tes- 
tator's death,  in  the  event  of  inability  to  dis- 
charge the  mortgage.  And  it  was  provided 
that,  upon  the  death  of  any  of  his  children, 
the  share  of  such  child  should  go  to  his  or  her 
issue,  if  there  were  any.  There  were  some 
specific  bequests  of  personal  property  not  im- 
portant to  be  here  enumerated;  and  a  special 
provision  was  made  of  a  legacy  to  his  daughter 
Julia  in  the  event  of  her  marriage.  His  wife 
was  made  executrix  of  the  will,  as  well  as 
trustee;  and  she  was  exempted  from  giving 
bond  in  either  capacity,  and  empowered  to  ap- 
point a  trustee  to  succeed  her,  if  she  should 
deem  it  best  at  any  time  to  do.  This  was  the 
substance  of  the  original  will. 

By  the  first  of  the  two  codicils  which  he 
added  to  his  will  shortly  before  his  death,  he 
associated  his  oldest  son,  the  appellant  William 
May,  in  the  trusteeship  with  his  wife.  This 
codicil  was  as  follows: 

"1  hereby  appoint  my  son  William  May  co- 
trustee with  my  wife  Sarah  Maria  May,  my 
said  son  and  my  wife  to  have  and  exercise  the 
powers  and  authority  in  my  said  will  men- 
tioned and  created,  except  as  hereinafter  other- 
wise directed.  It  is  my  further  wish,  and  I 
hereby  will  and  direct,  that  my  said  son  Will- 
iam May  shall  take  charge  of  my  real  estate 
(except  my  present  dwelling  house,  which 
shall  be  and  remain  in  the  exclusive  charge  of 
my  wife  during  her  life),  and  care  for  and 
manage  the  same  for  the  best  interests  of  my 
said  estate  and  in  accordance  with  the  terms  of 
my  said  will,  and  he  shall  collect  the  rents  and 
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income  of  my  said  real  estate,  and  pay  the 
lawful  taxes  and  assessments,  and  other  ex- 
penses thereon,  and  shall  keep  the  same  in 
good  repair.  It  is  my  will,  and  I  so  direct, 
that  the  taxes,  insurance,  and  repairs  on  my 
said  dwelling  house  shall  be  paid  out  of  the 

general  income  of  my  other  real  estate.  For 
lie  said  service  of  my  son  William  May  in 
caring  for  and  managing  said  estate  and  for 
collecting  the  rents  and  paying  the  taxes  and 
assessments,  and  other  services,  as  hereinbe- 
fore directed,  he  shall  and  may  retain  from 
money  so  collected,  as  his  compensation,  a 
commission  equal  to  5  per  centum  of  the 
amount  of  money  by  him  collected  from  said 
estate,  and  the  said  William  May  shall  render 
to  my  said  wife  full  and  true  accounts  of  the 
rents  by  him  collected,  and  of  the  disburse- 
ments by  him  made,  in  the  execution  of  this 
trust,  such  accounts  to  be  rendered  each  and 
every  month,  and  shall  be  accompanied  by  the 
vouchers  for  such  disbursements.  After  the 
death  of  my  wife  said  accounts  shall  be  ren- 
dered to  my  other  heirs.  It  is  my  will  that  no 
commissions  shall  be  paid  to  my  wife  as  tnu- 
tee. 

''I  hereby  further  will  and  direct  that  for 
good  and  sufi9cient  cause  my  other  heirs,  with 
the  concurrence  of  my  wife,  if  she  be  living, 
shall  have  and  they  are  hereby  given  the 
power,  by  their  unanimous  resolution,  to  re- 
move my  said  son  William  May  from  his  of- 
fice as  such  trustee  and  to  appoint  another  per- 
son in  his  stead.  It  is  my  wish  that  neither  of 
my  snid  trustees  shall  be  required  to  give  a 
bond  or  other  security,  in  reference  to  the 
execution  of  the  trusts  created  by  my  said  wiH 
or  this  codicil." 

The  second  codicil  merely  provided  specific- 
ally for  the  payment  of  some  debts  arising 
from  trust  funds  that  had  been  placed  in  his 
hands;  and  is  unimportant  in  the  present  con- 
troversy. 

The  will  and  codicils  were  duly  admitted  to 
probate  by  the  supreme  court  of  the  District 
of  Columbia,  holding  a  special  term  for  or- 
phans' court  business,  on  June  19,  1891,  and 
administration  of  the  personalty  was  com- 
mitted to  the  widow,  8arah  Maria  May.  as  the 
executrix  named  in  the  will.  That  adminis- 
tration, it  seems,  had  not  been  concluded  when 
the  present  proceedings  were  begun,  on  May  2, 
1892.  The  trustees  forth with^entered  upon 
the  performance  of  their  duties  as  such  with 
regard  to  the  real  estate;  and  the  appellant. 
William  May,  took  immediate  charge  and 
control  of  the  collection  of  the  rents  of  the 
property  and  of  its  management. 

Dissension,  however,  very  soon  .aroee  be- 
tween William  May  on  the  one  side,  and  his 
mother,  brother,  and  sisters,  on  the  other;  and 
as  usual  in  such  cases,  the  dissension  became 
intense  and  bitter.  There  is  in  the  record  a 
painful  disclosure  of  domestic  discord  which 
should  have  been  avoided,  and  into  the  details 
of  which  we  do  not  deem  it  necessary  for  the 
purposes  of  this  case  to  enter.  Even  the  filing 
of  the  bill  of  complaint  in  the  cause,  appar- 
ently and  on  its  face  a  proper  proceeding,  was 
regiuxied  by  the  other  parties  as,  under  the  cir- 
cumstances, an  unnecessary  and  wanton  act 
of  hostility  dictated  by  ulterior  motives  on 
the  part  of  the  appellant. 


1885. 


May  v.  May. 


7e» 


This  bill  was  filed  on  May  2,  1892.  The 
priDcipal  purpose  of  it,  in  respect  of  the  con- 
struction sought  to  be  had  from  the  court,  was 
to  determine  whether  the  testator  bad  not  died 
intestate  with  regard  to  the  bulk  of  his  estate 
after  the  termination  of  the  life  estate  devised 
to  the  widow.  There  was  an  intimation  in  it 
of  the  dissension  that  had  arisen,  and  an  alle 
gation  of  embarrassment  therefrom  to  the  com- 
plainant, William  May,  in  the  execution  of 
his  duties  as  trustee.  And  the  prayer  of  the 
t>ill  was,  in  a  general  w^y,  for  the  construction 
of  the  will,  and  for  the  further  administration 
of  the  estate  under  the  direction  of  the  court, 

The  defendaipts  answered  the  bill;  and  the 
burden  of  their  several  answers  was  that  the 
complainant  had  misbehaved  in  his  trusteeship 
by  his  intolerant  and  overbearing  conduct,  and 
by  false  and  erroneous  charges  in  his  accounts, 
which  necessitated  the  employment  of  an  ex- 
pert accountant  to  restate  them. 

After  replication  filed  and  before  any  testi- 
mony waBtaken,  the  hostility  between  the  par- 
ties had  become  such  that  on  November  25, 
1892,  all  the  children  and  heirs  at  law  of  the 
testator  John  F.  May,  other  than  the  complain- 
ant and  appellant  William  May,  with  the  con- 
currence and  cooperation  of  the  widow  Sarah 
Maria  May,  Joined  in  the  execution  of  an  instru- 
inent  of  writing,  purporting  to  be  their  unani- 
mous resolution,  in  pursuance  of  the  power 
given  to  them  by  the  testator  in  the  first  codi- 
cil to  his  will,  for  the  removal  of  William  May 
from  the  trusteeship  for  good  and  sufficient 
•cause.  Seven  causes,  amons  others,  were 
specified  in  the  document;  and  these  were,  in 
substance,  that  the  accounts  rendered  by  the 
complainant  were  erroneous  and  untrue;  that 
he  had  sought  to  have  credit  for  items  to 
which  he  was  not  entitled;  that  he  had  altered 
and  falsified  vouchers;  that  by  his  intolerant 
conduct  he  had  made  communication  with 
him  by  his  cotrustee  impossible;  and  that  he 
had  been  absent  an  unreasonable  time  from 
the  District  of  Columbia.  William  H.  Dennis, 
esauire,  a  member  of  the  bar  of  the  District  of 
Columbia,  was  designated  in  the  resolution  as 
the  successor  of  the  appellant  in  the  trustee- 
ship; and  to  him  the  appellant  was  directed  to 
turn  over  the  possession  of  the  property,  and 
all  the  books,  papers,  and  documents  apper- 
taining thereto. 

The  resolution  was  signed  in  person  by  all 
those  who  purported  to  concur  in  it,  except 
Frederick  May,  who  was  then  absent  in  South 
America,  and  whose  signature  was  appended 
to  it  by  his  mother  Sarah  Maria  May.  under  a 
power  of  attorney  given  her  by  him  to  act  for 
him  in  all  matters  appertaining  to  his  father's 
estate.  On  May  8,  1893.  after  his  return  from 
South  America.  Frederick  May  executed  an- 
other paper,  which  is  found  in  the  record,  pur- 
porting to  be  a  full  ratification  of  his  mother's 
action,  and  of  the  proceedings  that  had  been 
had  in  his  name  during  his  absence. 

When  the  resolution  was  communicated  to' 
William  May,  on  December  28,  1892,  he  de- 
clined to  comply  with  it,  or  to  recognize  its 
validity.  And  on  January  8,  1893,  he  filed  a 
petition  in  this  cause,  setting  forth  the  at- 
tempt thus  made  to  remove  him,  and  praying 
for  a  restraining  order  against  the  defendants 
and  against  Mr.  Dennis  to  prevent  their  inter- 
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ferenoe  with  him  in  the  execution  of  the  trus- 
teeship. The  restraining  order  was  issued, 
and  remained  in  force  until  the  final  hearing 
of  the  cause. 

Thereupon  the  defendants  on  March  8,  1898, 
filed  a  cross  bill  against  the  appellant  William 
May  to  procure  the  ratification  of  their  action 
in  removing  him  from  the  trusteeship,  for  an 
injunction  against  his  further  management, 
for  the  settlement  of  his  accounts,  and  for  the 
appointment  of  a  receiver  during  the  pendency 
of  the  suit.  The  application  for  a  receiver  un- 
der this  cross  bill  was  refused ;  but  the  appel- 
lant was  required  to  give  bond,  which  he  ac- 
cordinglv  gave,  and  the  parties  proceeded  to 
take  testimony.  The  burden  of  this  testimony 
was  the  manifestation  of  family  difficulties  and 
family  discords,  past  and  present,  and  the 
question  of  the  conduct  or  misconduct  of  Will- 
iam May  as  trustee  of  the  estate. 
■  Upon  the  hearing  of  the  cause,  a  decree  was 
rendered  ratifying  the  action  of  the  defendants 
in  their  removal  of  the  appellant,  William  Mav, 
from  the  trusteeship.  The  appellant  i  was  di- 
rected to  deliver  the  estate  and  all  that  apper- 
tained to  it  to  the  substituted  trustee,  and  to 
settle  his  accounts  before  the  auditor;  and  he 
was  enjoined  and  restrained  from  further  in- 
terference with  the  trusteeship.  There  was  no 
attempt  in  the  decree  to  construe  the  will,  ex* 
cept  in  one  comparatively  unimportant  partic- 
ular, with  reference  to  the  settlement  of  the 
appellant's  accounts;  and  this  was  to  the  effect 
that  the  one  third  of  the  net  income  of  the  es- 
tate provided  by  the  will  to  be  paid  to  the 
widow  should  not  be  subject  to  be  diminished 
by  deductions  for  the  fund  which  was  directed 
to  be  accumulated  for  the  payment  of  the  testa- 
tor's debts  and  encumbrances  on  his  real  estate. 
From  the  opinion,  which  we  find  in  the  record, 
of  the  learned  justice  who  signed  the  decree  in 
the  court  below,  we  are  advised  that  it  was 
deemed  premature  at  this  time  to  enter  into  any 
further  construction  of  the  will. 

William  May,  the  complainant  in  the  origi- 
nal bill,  and  defendant  in  the  cross  bill,  ap- 
pealed from  that  decree  to  this  court. 

There  are  three  assignments  of  error:  (1) 
The  refusal  or  failure  of  the  court  below  to 
construe  the  will;  (2)  the  removal  of  the  ap- 
pellant from  the  trusteeship;  (3)  the  direction 
of  the  court  below  that  the  widow  was  to  be 
paid  one  third  of  the  net  income  of  the  estate, 
without  deduction  on  account  of  interest  on 
the  mortgages. 

1.  With  reference  to  the  first  assignment  of 
error,  it  does  not  appear  that  the  court  below 
has  refused  to  construe  the  will,  but  has  re- 
garded it  as  premature  so  to  do,  before  any 
exigency  has  arisen  for  such  construction.  And 
in  this  view  we  concur.  It  does  not  seem  to 
us  that  the  construction  of  the  will  is  of  any 
present  practical  importance,  or  that  it  is  re- 
quired until  it  becomes  necessary  to  take  some 
action  under  the  will,  and  the  action  to  be 
taken  is  rendered  doubtful  by  the  obscurity  of 
the  will. 

2.  It  is  conceded  by  counsel  on  both  sides 
that  the  question  of  paramount  importance 
in  the  case  is  that  of  the  removal  of  the  appel- 
lant from  the  trusteeship.  To  the  determina- 
tion of  that  question  the  testimony  taken  by 
the  parties  was  mainly,  if  not  exclusively,  di- 
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reeled;  and  that  is  the  question  which  is  prin- 
cipally treated  in  the  excellent  and  exhaustive 
opinion  rendered  in  the  case  by  the  learned 
justice  who  heard  it  in  the  court  below.  The 
original  purpose  of  the  suit,  a  construction  of 
the  will,  if  such  was  in  fact  the  original  pur- 
pose»  has  become  for  the  present  a  secondary 
consideration ;  and  the  personality  of  the  trus- 
tee, ^  ho  is  to  administer  the  trusts  of  the  will, 
has  become  the  principal,  and  almost  the  sole, 
subject  of  controversy. 

W  e  fully  concur  in  the  sentiment  expressed 
by  the  learned  justice  below,  that  such  differ- 
ences between  relatives  as  are  manifested  in 
this  record  are  most  regrettable,  and  that  courts 
should  refrain  as  far  as  possible  from  magnify- 
ing the  points  of  personal  difference.  It  is 
satisfactory  to  feel,  in  the  view  which  we  take 
of  this  case,  that  it  is  wholly  unnecessary  for 
us  to  weigh  the  conflicting  statements  of  the 
parties,  or  to  determine  aoy  question  of  mis 
conduct  or  moral  delinquency  on  either  side, 
if  such  there  be,  and  that  we  may  determine 
the  controversy  so  far  as  it  is  incunbent  on  us 
to  determine  it  without  reference  to  the  mu- 
tual recrimination  of  the  parties. 

By  the  codicil  to  his  will  the  testator  gave  to 
his  widow  and  his  heirs  at  law.  other  than  the 
appellant  William  May,  the  power  to  remove 
the  latter  from  the  trust  which  was  vested  in 
him  by  the  will  and  codicil,  whenever  they 
found  good  and  sufficient  cause  so  to  do,  and 
their  resolution  to  that  effect  was  unanimous. 
The  right  to  have  the  trustee  removed  is  one 
which  the  heirs,  or  any  one  or  more  of  them, 
would  have  had  through  the  instrumentality 
of  a  court  of  equity  without  any  such  provision 
in  the  will.  For  good  and  sufficient  cause, 
any  one  beneficiary,  even  against  the  unani- 
mous wish  of  all  the  others,  might  procure  the 
removal  of  a  trustee  and  the  substitution  of  an- 
other in  his  place  by  a  court  of  equity.  We 
must  assume,  therefore,  that  the  testator  in 
this  instance  intended  to  vest  in  the  designated 
heirs  a  power  or  a  right  which  they  did  not 
have  by  law;  and  that  power  or  that  right  was 
to  determine  for  themselves,  at  least  in  the 
first  instance,  without  the  need  of  recourse  to 
a  court  of  equity,  what  should  constitute  a 
good  and  sufficient  cause  for  the  removal  of 
tiieir  trustee,  and  to  effect  such  removal  by 
their  own  united  action.  That  this  power 
must  not  be  exercised  wantonly,  capriciously, 
or  arbitrarily,  must,  of  course,  be  conceded. 
That  its  exercise  is  subject  to  review  by  a  court 
of  equitv  must  also  be  conceded.  But  the 
law  whicn  gives  a  man  the  right  to  dispose  of 
his  property  by  will,  and  which  seeks  to  give 
effect  to  every  provision  of  the  will  that  does 
not  contravene  some  fixed  rule  or  principle  of 
jurisprudence,  can  find  nothing  contrary  to 
public  policy  in  the  grant  of  a  power  that  en- 
ables beneficiaries  to  deal  summarily  with  their 
trustees  without  being  compelled  to  seek  the 
aid  of  a  court  of  equity  for  the  purpose.  Ex- 
traordinary and  unusual  powers  of  this  kind 
will,  of  course,  be  strictly  scrutinized,  and 
their  exercise  closely  supervised  in  proper  cases 
by  the  courts.  But,  as  there  is  no  law  to  pre- 
vent or  prohibit  their  creation,  we  must  hold 
that,  with  reference  to  them,  a  testator's  will 
is  entitled  to  be  carried  into  effect  as  much  as 
in  any  other  particular. 
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The  power  to  remove  their  troatee  was 
vested  in  the  defendants  to  this  cause.  The 
power  to  determine  when  there  was  good  and 
sufficient  cause  for  such  removal  was  neces- 
sarily in  them  also,  subject  to  the  restraining 
power  of  a  court  of  equity  against  the  abuse  of 
It.  They  exercised  their  nght  to  determine 
that  good  and  sufficient  cause  existed;  tbey 
found  that  there  was  such  cause;  and  they  re- 
moved the  trustee  accordingly.  Upon  the  face 
of  their  proceeding,  it  is  beyond  question  that 
they  acted  within  the  scope  of  their  authority. 

But  was  their  action  in  fact  an  abuse  of 
their  power,  instead  of  a  legitimate  exercise  of 
it?  Was  there  good  and  sufficient  cause  for 
the  removal  of  tbe  trustee?  Or  was  the  find- 
ing by  the  defendants  of  such  cause  a  mere 
pretense  for  the  exercise  of  arbitrary  and  un- 
reasonable authority?  As  we  have  stated,  vre 
will  not  enter  into  any  investigation  of  the 
causes  of  dissension  between  the  parties,  or  of 
the  reasonableness  or  unreasonableness  of  their 
respective  positions.  That  there  is  a  dissua- 
sion, bitter  and  uncompromising,  is  beyood 
question.  That  such  dissension  precludes  in- 
tercourse between  the  parties,  is  their  mutual 
declaration.  If  there  can  be  no  intercourse 
between  them,  no  communication  of  views» 
their  joint  execution  of  their  joint  trust  is  an 
impossibility.  The  due  execution  of  tbe  trust 
requires  concurrence  of  action,  and  consulta- 
tion preliminary  to  action.  The  trusts  are  all 
active  trusts,  in  which  the  judgment  and  dis- 
cretion of  both  trustees  are  necessary  for  tbeir 
proper  execution;  and  we  must  suppose  that  it 
was  to  secure  this  concurrence  of  action,  and 
to  prevent  the  dissension  that  would  militate 
against  it,  that  the  testator  created  the  power 
of  removal  which  he  called  into  existence  in  his 
codicil.  It  is  not  necessary  that  there  should 
be  actual  misconduct  or  moral  delinquency 
on  the  part  of  a  trustee  to  justify  his  removal: 
any  failure,  disability,  or  mability  to  perform 
the  trust  would  be  sufficient.  Hill,  Trustees: 
2  Story,  Eq.  Jur.  ^§  1287,  1288;  1  Perry,  Tr. 
§^  276.  And  it  is  also  true  that  mere  disagree- 
ments do  not  constitute  sufficient  cause  for  the 
removal  of  a  trustee;  for  otherwise,  the  pur- 
poses of  an  appointment  might  sometimes  be 
frustrated.  1  Perry,  Trusts,  §  276;  Fonter  v. 
Davie9,  4  De  G.  F.  &  J.  138. 

But  unquestionably,  the  existence  of  dissen- 
sion, deep  seated  and  irreconcilable,  not  su- 
perinduced for  the  mere  purpose  of  getting 
rid  of  a  trustee  who  is  in  the  faithful  perform- 
ance of  his  duty,  but  dissension  such  as  im- 
perils the  due  and  proper  execution  of  tbe 
trust,  is  sufficient  to  justify  the  removal  of  a 
trustee,  even  if  otherwise  the  conduct  of  the 
trustee  is  unobjectionable.  2  Stoir,  £q.  Jur. 
§  1288;  Letterstedt  v.  Broeri,  L.  R.  0  App.  Cas. 
871,  886;  Irvine  v.  Dunham,  111  U.  8.  827,  28 
L.  ed.  444;  MePhenon  v.  Cox,  96  U.  S.  401 
24  L.  ed.  746. 

In  the  case  last  cited  of  McPherton  v.  Cox, 
in  which  the  Supreme  Court  of  the  United 
States  declined  to  sanction  the  removal  of  a 
trustee,  where  there  was  ill  will  between  him 
and  the  beneficary  of  the  trust,  that  court  said: 
**  Where  a  trustee  is  charged  with  an  active 
trust,  which  gives  him  some  discretionary 
power  over  the  righis  of  the  cestui  que  tnut, 
and  which  brings  him  into  constant  personal 
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intercourse  with  the  latter,  it  may  be  conceded 
that  the  mere  existence  of  a  strong  mutual  ill 
feeliog  between  the  parties  will,  under  some 
circumstances,  justify  a  change  bv  the  court. " 
And  the  court  In  that  case  refused  to  discharge 
tbe  trustee  on  the  ground  that  there  was  no 
active  trust  re(]uiring  personal  intercourse  be- 
tween the  parties,  and  because  there  was  an- 
other trustee  without  whose  concurrence  and 
co-operaticn  the  objectionable  trustee  could 
effect  nothing.  But  the  circumstances  here 
are  those  of  an  active  trust,  requiring  for  their 
due  execution  a  constant  intercourse  and  con 
stant  co-operaiion  between  the  parties,  with 
the  existence  of  ill  will  between  tbe  appellant 
and  his  cotrustee,  who  is  also  the  present  prin 
cipal  beneficiary,  as  to  make  co  operation  im 
possible.  It  is  unnecessary  to  inquire  into  the 
causes  of  the  dissension.  It  is  plain  that  the  case 
has  arisen  in  which  the  supreme  court  has  said 
that  a  change  of  trustee  by  the  court  would  be 
justifiable. 

In  another  case  that  court  has  said:  "Where 
there  is  a  failure  of  suitable  trustees  to  per- 
form a  trust,  either  from  accident  or  from  the 
refusal  of  the  old  trustee  to  act,  ...  or 
from  any  other  cause,  courts  of  equity  will  ap- 
point new  trustees."  Irvine  v.  Dunham,  111 
U.  8.  834.  28  L.  ed.  447. 

It  should  not  be  forgotten  that  this  is  not  a 
case  of  original  application  to  a  court  of  equity 
to  remove  a  trustee  in  which  a  just  and  sufl9- 
cient  cause  for  removal  must  be  stated  aod 
proved,  and  in  which  a  court  of  equity  is  not 
quick  to  seek  cause  for  such  removal,  but 
rather  an  application  to  the  court  by  the  par- 
ties in  interest  to  ratify  a  removal  already 
made  by  themselves,  and  which  they  had  the 
express  right  to  make  under  the  testator's  will. 
Ordinarily,  the  removal  of  a  trustee  is  to  that 
extent  a  contravention  of  the  wi«hea  of  the 
creator  of  the  trust,  and  is  justified  only  be- 
cause the  trust  itself  is  the  main  thing  to  be  re- 
garded, and  the  trustee  to  carry  into  effect  is 
of  secondary  consideration;  and  the  effort  of 
the  court  is  to  do  that  which  the  person  creat- 
ing the  trust  must  be  assumed  to  have  desired 
to  do  if  he  had  anticipated  the  contingency 
that  demanded  a  change  of  instrumentality. 
Here  we  have  a  removal  made  apparently  in 
accordance  with  the  express  wishes  of  a  testa- 
tor, and  the  court  is  merely  asked  to  sanction 
it,  because  the  trustee  resists  the  removal.  It 
is  difficult  to  imagine  a  case  in  which  the 
wishes  of  beneficiaries  would  be  better  en- 
titled to  respect  and  recognition  by  the  court 
than  the  present,  without  any  reflection  on  the 
honor  or  integritv  of  the  trustee. 

It  Is  objected,  however,  that  it  was  not  com- 
I)etent  for  tbe  donees  of  the  power  in  this  in- 
stance to  exercise  it,  after  the  institution  of 
this  suit,  without  the  permission  of  the  court 
previously  had  and  obtained;  and  the  cases  of 
Wehb  V.  Shaftetbury,  7  Ves.  Jr.  487.  and 
Jones  V.  Stoeketi,  2  Bland,  Gh.  409.  485,  are 
cited  in  support  of  this  position.  It  is  prob- 
ably sufficient  answer  to  this  objection  to  say 
that  the  sanction  of  the  court  has,  in  fact,  been 
given  to  the  action  of  the  parties,  and  that  the 
action  of  the  court  in  giving  that  sanction  is  not 
in  itself  a  proper  subject  for  review  bv  us. 

It  is  also  objected  that  the  action  of  tbe  par- 
ties in  the  matter  of  removal  of  the  trustee  was 
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irregular,  for  the  reason  that  Frederick  May 
did  not  participate  in  it  except  by  power  of  at- 
torney given  to  his  mother,  and  that  the  case 
was  one  of  discretion  in  which  there  could  be 
no  delegation  by  power  of  attorney.  This  we 
deem  it  entirely  unnecessary  to  determine,  in- 
asmuch as  Frederick  May  subsequently  ratified 
tbe  removal,  and  the  filing  of  the  cross  bill, 
and  all  that  had  been  done  in  the  premises; 
and  there  is  no  reason  to  suppose  that  the 
unanimous  resolution  required  for  the  removal 
of  the  trustee  might  not  be  the  result  of  cor- 
respondence, or  might  not  have  been  reached 
in  some  other  way  than  by  tbe  corporeal  pres- 
ence of  all  the  parties  meeting  in  conclave  to 
deliberate  upon  the  subject. 

We  find  no  reason  to  dissent  from  tbe  action 
of  the  court  below  in  directing  tbe  appellant 
to  surrender  the  estate  to  the  substituted  trus- 
tee, and  to  settle  his  accounts,  and  restraining 
him  from  further  interference  with  the  trust. 

8.  Error  is  assigned,  also,  upon  the  direc- 
tion given  by  the  court  below  for  the  settle- 
ment of  the  trustee's  account,  to  the  effect  that 
the  widow  was  entitled  to  be  paid  tbe  one- 
third  interest  which  she  took  under  the  will 
without  deduction  of  interest  upon  the  mort- 
gages upon  tbe  trust  property.  But  this  as- 
signment of  error  is  not  greatly  insisted  upon 
by  the  appellant;  and  the  direction  given  by 
the  court  is  so  plainly  in  accordance  both  with 
the  letter  and  the  spirit  of  the  will  that  we  deem 
it  unnecessary  to  discuss  the  question  at  any 
length. 

On  the  whole,  we  are  of  opinion  that  the  de- 
cree of  the  court  below  is  right  y  and  should  be  af- 
firmed, with  costs.     And  it  is  so  ordered. 

A  motion  to  amend  the  decree  as  to  costs 
having  been  made,  Morrist  J.,  on  March  20, 
1895,  delivered  tbe  following  opinion: 

A  motion  has  been  filed  in  this  cause  on  be- 
half of  tbe  appellant  for  an  amendment  of  the 
decree  of  this  court,  so  that  he  should  be  al- 
lowed his  costs  incurred  in  this  cause,  in- 
cluding such  reasonable  counsel  fees  as  the  su- 
preme court  of  the  District  of  Columbia  might 
deem  it  just  and  proper  to  allow. 

On  behalf  of  the  motion  it  is  urged  that  the 
bill  of  complaint  in  the  cause  was  filed  for  a 
construction  of  the  will  under  which  the  ap- 
pellant was  executing  his  trust;  that  the  trust 
was  a  most  important  one;  and  that  the  ground 
of  the  decision  of  this  court,  as  well  as  of  the 
decision  of  the  court  below,  was  upon  matter 
that  did  not  arise  until  after  the  filing  of  the 
bill,  answer,  and  replication,  namely,  the  re- 
moval of  the  appellant  from  his  trust  by  tbe 
appellees  under  the  power  confided  to  them  by 
the  will. 

While  it  is  true,  as  a  general  rule,  that  a 
trustee  should  be  allowed  his  costs,  even  in 
many  cases  including  counsel  fees,  incurred  in 
proceedings  instituted  by  him  to  aid  him  in  the 
execution  of  his  trust,  the  present  does  not  seem 
to  us  to  be  such  a  case.  The  proceeding  was 
apparently  premature.  No  exigency  had 
arisen  for  the  institution  of  the  suit.  The 
good  faith  of  the  appellant  in  filing  the  bill 
has  been  seriously  questioned.  Even  if  we 
should  assume  that  he  was  justified  in  filing  the 
bill,  the  costs  incurred  in  the  matter  of  the  bill, 
answer,  and  replication  are  but  a  small  part 
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of  the  costs  of  the  case.  The  balk  of  those 
costs  were  incurred  in  the  way  of  taking  tes- 
timony upon  the  question  upon  which  the  par- 
ties actually  went  to  issue.  And  to  allow  the 
appellant  his  costs  now  would  be  substantially 
to  charge  the  appellees  with  the  cost  of  doing 
what  we  have  held  they  were  fully  justified  in 
doing,  and  which  the  appellant  was  not  jus- 
tified in  resisting. 

The  costs  which  we  have  allowed  in  our  de- 
cree are  the  costs  of  the  appeal  to  this  court. 


DisTBicT  OF  Columbia  Coubt  op  Affbals. 


Having  affirmed  the  decree  of  the  supreme 
court  of  the  District  of  Ck)lumbia,  we  have  not 
sought  to  interfere  with  the  allowance  of  costs 
by  that  court.  Certainly  it  does  not  leeai 
proper  that  we  should  do  so  at  this  time. 
Least  of  all  does  it  seem  proper  that  we  should 
direct,  as  we  are  asked  to  do,  that  the  supreme 
court  of  the  District  of  Columbia  should  al- 
low counsel  fees  in  the  case  to  the  appellant. 
We  are  eampelled  to  overrule  themaUon  of  the 
appellant 


GEORGIA  SUPREME  COURT. 


J.  E.  PAULK,  Flff.  in  Err., 

V. 

Mayor,  etc..  of  SYCAMORE. 


(. 


.Qa.. 


.) 


«1.  Courts  of  equity  will  not  by  ii^imo- 
tion  prevent  the  institution  of  prosecu- 
tions for  criminal  offenses*  whether  the 
flame  be  violations  of  state  statutes  or  municipal 
ordinanoes;  nor  will  they,  upon  a  petition  for  an 
injunction  of  tbis  nature,  inquire  into  the  con. 
fltltutionality  of  a  legislative  act,  or  the  validity 
or  reasonableness  of  an  ordinance  making  penal 
the  act  or  acts  for  the  doing  of  which  prosecu- 
tions are  threatened. 

2.  There  was  no  error  in  denying  the  in- 
junction. 

(April  11, 1808.) 

ERROR  to  the  Superior  Court  for  Irwin 
County  to  review  a  judgment  denying  an 
injunction  to  restrain  the  prosecution  of  crim- 
inal proceedings  against  plaintiff  and  his  em- 
ployees under  provisions  of  defendant's  charter 
making  penal  the  sale  of  intoxicating  liquors 
within  the  corporate  limits.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  A.  Hawkins  and  Thomson 
A  Wbipple,  for  plaintiff  in  error: 

The  local  prohibition  law  of  Irwin  county 
is  unconstitutional  and  void. 

Papworth  v.  State,  108  Ga.  86. 

Section  10  of  the  charter  of  Sycamore,  found 
in  Acts  1890-1,  p.  818,  is  almost  identical  in 
language  with  Irwin's  local  prohibition  act, 
and  is  equally  as  sweeping  and  prohibitive  in 
its  terms. 

A  municipality  can  have  no  more  power  to 
over  ride  a  general  state  law  by  local  legisla- 
tion than  the  state  itself  has,  the  municipality 
being  the  creature  of  the  state. 

Where  there  is  a  general  law  making  a 
county  dry,  no  municipal  corporation  in  the 
county  can  allow  or  regulate  the  sale  of  liquors 
though  their  charters  may  purport  to  so  au- 
thorize. 

Turner  v.  Forsyth,  78  Ga.  683;  Tatum  v. 
State,  79  Ga.  176. 

In  Hill  V.  Dalton,  72  Ga.  814,  the  supreme 

^Headnotes  by  Fish,  J. 


Note.— For  injunction  against  criminal  proceed- 
ings, see  Crighto  v.  Dahmer  (Miss.)  21  L.  R.  A.  84, 
and  note;  also  Neaf  v.  Palmer  (Ky.)  41  L.  R.  A.  219. 
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court  held  that  Dalton  could  by  ordiaance 
prohibit  sale  of  liquors. 

This  decision,  however,  does  not  affect  our 
case,  as  it  was  prior  to  the  general  local  option 
act  of  1884-5,  Dalton's  charter  having  been 
granted  in  1874. 

The  town  of  Sycamore  has  no  charter  power 
whatever  to  regulate  the  sale  of  liquor  or  con- 
trol it  in  any  way,  outside  of  §  10. 

A  municipal  corporation  can  pass  or  enact 
no  ordinance  not  authorized  by  its  charter. 

Robinson  v.  Franklin,  1  Humph.  156.  34 
Am.  I>ec.  625,  and  notes;  ^ate  v.  Ferguson,  3S 
N.  H.  426. 

Equity  will  interfere  where  one's  civil  tights 
and  private  property  are  interfered  with. 

Atlanta  v.  Gate  City  QaOight  Co.  71  Ga.  107. 

Not  only  will  injunction  lie,  but  is  the  proper 
remedy,  less  expensive,  cheaper,  or  more  con- 
ducive to  the  best  interest  of  all  concerned. 

Qouid  V.  Atlanta,  55  Ga.  688. 

Injunction  will  lie  to  restrain  operation  of 
illegal  ordinance  when  municipal  authorities 
threaten  to  continually  harass  one. 

Sehoen  Bros.  v.  Atlanta,  97  Ga.  697,  8S  L.  R. 
A.  804. 

Mr.  J.  H«  Martiiit  for  defendant  in  error: 

The  plaintiff  in  error  had  a  complete  and 
adequate  common-law  remedy;  and  in  fact  the 
court  granted  the  certioraris  applied  for  by 
the  plaintiff  in  error  and  his  brother  on  the 
same  day  and  at  the  same  time  that  he  denied 
the  injunction. 

See  Montetuma  v.  Minor,  70  Ga.  191;  Tvr- 
ner  v.  Forsyth,  78  Ga.  688;  2  DHL  Mun.  Corp. 
4th  ed.  §§  926  et  seq.;  Taylor  v.  Amerieus,  39 
Ga.  59;  Macon  v.  Sliaw,  16  Ga.  172;  1  Beach, 
Pub.  Corp.  §  587. 

The  action  of  the  council  in  imposing  the 
fine  was  a  quasi  criminal  action,  and  as  such  a 
court  of  equity  will  not  restrain  or  obstruct  the 
mayor  and  council  of  Sycamore. 

Ga.  Code,  4914. 

If  certiorari  was  not  adequate,  then  the  writ 
of  prohibition  was  the  remedy,  and  not  in- 
junction. 

See  Code,  §  4885;  Montezuma  v.  Minor,  70 
Ga.  191;  Turner  v.  Fbrsyth,  78  Ga.  684;  Hart 
V.  Taylor,  61  Ga.  166. 

Fiaht  J.,  delivered,  the  opinion  of  the  court 
The  plaintiff  in  error  brought  his  petition  to 
enjoin  criminal  proceedings  against  hhn  and 
his  employees,  under  the  provisions  of  the 
charter  of  Sycamore  prohibiting  and  making 
penal  the  sale  of  intozicathig  liquoza  within  ita 
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incorporate  limits,  and  to  enjoin  similar  pro- 
ceedings under  a  municipal  ordinance  prohib- 
iting, under  penalty  of  nne  or  imprisonment, 
the  Keeping  of  such  liquors  in  the  city  for  the 
purpose  of  sale  or  barter.  He  alleged  that  the 
municipal  ordinance  in  question  is  yoid,  and 
has  been  repealed,  and  that,  if  the  corporate 
authorities  are  allowed  to  institute  and  carry 
on  the  threatened  prosecutions,  "it  will  not 
only  harass  and  jeopardize  his  personal  liberty, 
without  any  lawful  authority,  but  it  will  also 
interfere  with  him  in  the  enjoyment  of  his 
ciyil  rights,  break  up  his  business,  and  cause 
him  to  sacrifice  and  lose  his  .  .  .  property 
and  stock  of  goods,  and  damage  him  in  a  large 
amount,  and  all  without  authority  and  without 
adequate  redress,"  and  that  his  damages  will 
be  irreparable. 

In  Qault  y.  Wailis,  53  Ga.  675,  it  was  held 
that  "courts  of  equity  haye  no  jurisdiction  to 
interfere  with  the  administration  of  the  crim- 
inal laws  of  the  state  by  injunction  or  other- 
wise." And  in  PhiUipa  y.  Stone  Mountain,  61 
Ga.  886,  it  was  held:  "No  injunction,  or  order 
in  the  nature  of  injunction,  will  be  granted  to 
restrain  proceedings  in  a  criminal  matter."  In 
Oarrison  y.  Atlanta,  68  Ga.  64,  where  these 
decisions  were  followed,  the  principle  is  re- 
affirmed in  the  foUdwing  language:  "Injunc- 
tion will  not  be  granted  to  restrain  a  criminal 
proceeding."  These  decisions  seem  to  be  de- 
cisiye  of  the  questions  raised  in  the  present 
case,  and  but  for  a  later  decision  of  this  court, 
jwhich  is  invoked  in  behalf  of  the  plaintiff  in 
error,  and  which  we  shall  presently  consider, 
we  should  not  deem  it  necessary  or  profitable, 
in  this  opinion,  to  do  more  than  cite  and  follow 
these  adjudications.  The  case  in  61  Ga.  886, 
is  especially  in  point,  owlnr  to  its  similarity  to 
the  case  now  under  consideration.  In  that 
case  certain  retail  liquor  dealers  sought  to  en- 
join prosecutions  under  a  municipal  ordinance, 
which  was  passed  after  they  had  obtained  their 
license  to  sell,  on  the  ground  that  the  ordi- 
nance was  yoid,  and  materially  restricted 
their  business.  This  court,  speaking  through 
Bleckley,  J.,  who  delivered  the  opinion,  said: 
"Whatever  may  be  the  infirmities  of  the  penal 
ordinances  of  Stone  Mountain,  an  injunction 
in  the  present  case  was  properly  denied.  If 
unlawful  convictions  take  place  before  a  mu- 
nicipal court,  reversal  can  be  had  in  the  supe- 
rior court,  as  a  court  of  law,  by  certiorari. 
This  is  a  plain  and  adequate  remedy,  and  a 
court  of  equity  need  not  and  cannot  mterfere. 
Chancery  takes  no  part  in  the  administration 
of  criminal  law.  It  neither  aids  the  criminal 
courts  in  the  exercise  of  jurisdiction,  nor  re- 
strains or  obstructs  them. "  The  principle  upon 
which  these  decisions  are  founded  has  long 
been  well  settled  by  a  great  current  of  author- 
ity, both  in  this  country  and  in  England.  In 
Re  Savtyer,  124  U.  8.  200,  81  L.  ed.  402,  it  was 
reaffirmed  by  the  Supreme  Court  of  the  United 
States  in  the  most  emphatic  terms.  The  first 
headnote  in  that  case  is:  "A  court  of  equity 
has  no  jurisdiction  of  a  bill  to  stay  criminal 
proceedings."  And  in  the  opinion  of  the  court 
it  is  said:  "The  office  and  jurisdiction  of  a 
court  of  equity,  unless  enlarged  by  express 
statute,  are  limited  to  the  protection  of  the 
rights  of  property.  It  has  no  jurisdiction  over 
the  prosecution,  the  punishment,  or  the  pardon 
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of  crimes  or  misdemeanors,  or  over  the  ap- 
pointment and  removal  of  public  officers.  To 
assume  such  a  jurisdiction,  or  to  sustain  a  bill 
in  equity  to  restrain  or  relieve  against  proceed- 
ings for  the  punishment  of  offenses,  or  for  the 
removal  of  public  officers,  is  to  invade  the  do- 
main of  courts  of  common  law,  or  of  the  ex- 
ecutive and  administrative  department  of  the 
ffovernment."  Further  on,  in  the  same  opin- 
ion, after  stating  that  "the  modern  decisions  in 
England,  by  eminent  equity  judges,  concur  in 
holding  that  a  court  of  chancery  has  no  power 
to  restrain  criminal  prooeedines,  unless  they 
are  instituted  by  a  party  to  a  suit  already  pend- 
ing before  it,  and  to  try  the  same  right  that  is 
in  issue  there,"  and  that  "Mr.  Justice  Story,  in 
his  Commentaries  on  Equity  Jurisprudence, 
affirms  the  same  doctrine,"  it  is  said:  "And  in 
the  American  courts,  so  far  as  we  are  in- 
formed, it  has  been  strictly  and  uniformly  up- 
held, and  has  been  applied  alike  whether  the 
prosecutions  or  arrests  sought  to  be  restrained 
arose  under  statutes  of  the  state  or  under  mu- 
nicipal ordinances," — citing  West  v.  New  York, 
10  Faige,  689;  Davis  y.  American  8oc.  for  Pre- 
vention  of  Cruelty  to  Animals,  75  N.  Y.  862; 
Tyler  v.  HamersUy,  44  Conn.  410,422,  26  Am. 
Rep.  470;  Stuart  v.  La  Salle  County  Supers.  88 
111.  841;  Denron  v.  First  Municipality,  4  La. 
Ann.  11;  Levy  v.  Sfireveport,  27  La.  Ann.  620; 
Moses  y.  Mobile,  62  Ala.  108;  Oault  v.  Wallis, 
58  Ga.  675:  Phillips  v.  Stone  Mountain,  61  Ga. 
886;  Cohen  v.  QoldAoro  Comrs,  77  N.  C.  2; 
Waters  Peirce  OU  Co,  v.  Little  Bock,  89  Ark. 
412;  Spink  v.  Frands,  19  Fed.  Rep.  670,  20 
Fed.  Rep.  567;  Suess  y.  Noble,  81  Fed.  Rep. 
856. 

To  this  formidable  and  strong  array  of  au- 
thorities we  might  ourselves  add  a  number  of 
more  recent  decisions  to  the  same  effect  by  our 
American  courts,  but  we  do  not  deem  it  neces- 
sary to  do  so.  Counsel  representing  the  plain- 
tiff in  error,  recognizing  the  fact  that  the  three 
Georgia  decisions  that  we  have  cited,  particu- 
larly the  one  rendered  in  61  Ga.  886,  in  the 
Stone  Mountain  Case,  are  against  their  conten- 
tions, rely  upon  the  ruling  of  this  court  in  At- 
lanta y.  Gate  City  Gaslight  Co.  71  Ga.  106,  and 
considering  the  principle  announced  in  the 
fifth  headnote  to  that  case  simply  as  an  ab- 
stract proposition,  applicable  to  all  cases  in 
which  some  sort  of  a  property  right  may  be 
injuriously  affected  by  a  criminal  prosecution, 
we  can  understand  the  confidence  with  which 
they  invoke  that  decision  in  behalf  of  their 
client.  But  the  principle  there  announced  is 
to  be  considered  and  applied  in  the  light  of  the 
extraordinary  facts  disclosed  by  the  record  and 
discussed  in  the  opinion  of  the  court  in  that 
case.  There  are  wide  differences  between  that 
case  and  the  one  at  bar.  In  that  case,  the  city 
of  Atlanta,  to  use  the  language  of  the  court, 
had  "stood  by  and  seen  this  company  make  an 
outlay  of  $140,000  in  the  exercise  of  their  righto 
under  this  charter,  without  intimating  to  them 
that  objection  would  be  made  to  their  use  of 
the  streeto  for  the  purposes  authorized,  and 
without  the  use  of  which  their  enterprise 
would  not  have  been  undertaken  and  could 
not  be  prosecuted,  and  without  which  they 
would  lose  their  entire  outlay  and  be  involved 
in  irretrievable  ruin."  And  then,  when  the 
gaslight  company  was  ready  to  b^in  the  work 
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of  laying  its  maios.  the  municipal  authorities 
sought  to  prevent  it  from  exercising  its  valu- 
able, vested,  corporate  franchises,  by  first  re- 
fusing to  allow  it  permission  to  excavate  or  ob- 
struct the  streets  of  the  city  for  the  purpose  of 
laying  its  pipes,  and  then  threatening,  under 
certain  city  ordinances,  to  prosecute  and  pun- 
ish any  of  its  agents  or  employees  who,  with- 
out such  perm&sion,  should  undertake  to  do 
so.  The  court,  after  demonstrating  that  *'the 
permission  of  the  city  of  Atlanta  was  not  re- 
quired to  enable  the  complainant  to  exercise  its 
franchises."  says:  "Upon  every  principle  of 
equity,  this  failure  to  notify  the  complainant 
of  their  intention  until  this  heavy  expenditure 
had  been  made,  would  estop  them.  Such  con- 
duct is  fraudulent  in  the  eye  of  the  law,  and 
where  practised  upon  an  innocent  party,  who 
is  seeking  bona  fide  to  carry  out  the  provisions 
of  its  charter,  by  availing  itself  of  the  powers 
and  privileges  thereby  granted  would,  if  any- 
thing could,  debar  them  from  now  being 
heard."  The  court  seems  also  to  have  been  of 
the  opinion  that  the  municipal  ordinances 
making  penal  the  excavation  or  obstruction  of 
the  streets  of  the  city,  without  permission  of 
the  municipal  authorities,  were  void  in  so  far 
as  they  affected  the  vested  rights  of  the  gas- 
light company  under  its  legislative  charter. 
And  the  court,  on  pase  126,  strikes  what  it  ap- 
pears to  us  is  the  real  keynote  of  the  case,  when 
it  says:  "Where  it  is  manifest,  as  in  this  case, 
that  a  prosecution  and  arrest  is  threatened  for 
an  alleged  violation  of  city  ordinances  for  the 
sole  purpose  of  preventing  the  exercise  of  civil 
rights  conferred  directly  by  law,  injunction  is 
a  proper  remedy  to  prevent  injury  to  the  party 
thus  menaced."  It  will  be  seen  that  the  dis 
tinguishing  feature  of  that  case,  and  the  one 
which  was  successfully  employed  in  invoking 
the  interposition'  of  equity,  was  the  patent  fact 
that  the  threatened  prosecutions  under  the  mu- 
nicipal ordinances  were  being  used,  not  for  the 
legitimate  purpose  of  preventing  the  streets  of 
the  city  from  being  unlawfully  injured  or  ob- 
structed, but  for  the  purpose  of  destroying  the 
valuable,  vested  franchises  of  the  Gate  City 
Gaslight  Company.  And  equity,  seeing  the 
palpable  fraud  which  was  being  perpetrated, 
under  color  of  what  purported  to  be  a  simple 
police  regulation,  stretched  forth  its  strong  arm 
to  prevent  the  irreparable  damages  which  would 
ensue  if  it  did  not  afford  its  protection  to  the 
rights  which  were  thus  imperiled.  It  was  long 
ago  decided  that  "an  injunction  will  be  granted 
to  prevent  the  franchise  of  a  corporation  from 
being  destroyed,  as  well  as  to  restrain  a  party 
from  violating  it,  by  attempting  to  participate 
in  its  exclusive  privileges."  Oshorn  v.  Bank 
of  United  States,  9  Wheat.  788,  6  L.  ed.  204. 
We  think,  therefore,  that  the  true  principle 
which  underlies  the  case  that  we  have  just 
been  discussing,  as  we  gather  it  from  its 
peculiar  facts  and  the  opinion  of  the  court, 
18  that  when  the  damages  would  be  irre- 
parable, if  the  threatened  injury  is  not  pre- 
vented, equity,  if  properly  appealed  to,  will 
not  permit  valuable  vested  corporate  franchises, 
granted  by  the  state,  to  be  seriously  impaired 
or  practically  destroyed  by  prosecutions  insti- 
tuted under  color  of  municipal  ordinances, 
which  are  wrested  from  their  legitimate  pur- 
poses and  fraudulently  used,  in  a  matter  to 
41  L.  R.  A, 


which  they  cannot  apply,  as  a  means  with 
which  to  prevent  the  exercise  of  these  fran- 
chises. 

A  similar  case  to  the  one  in  71  Ga.  106,  is  that 
of  Port  of  Mobile  v.  LouistiUe  d  N.  R.  Co,  84 
Ala.  115.  where  the  supreme  court  of  Alabama 
held  that  "where  a  city  attempts,  by  an  ordi- 
nance, unlawfully  to'destroy  the  franchise  of  a 
railroad  company,  a  court  of  equity  will  not 
refuse  to  interfere  by  injunction  for  the  reason 
that  the  ordinance  is  quasi  criminal  in  charac- 
ter. "  Somerville.  J. .  delivering  the  opinion  of 
the  court,  said:  "It  cannot  be  tolerated  that 
a  municipal  corporation  .  .  .  should  escape 
the  grasp  of  a  court  of  chancery,  in  a  clear 
case  of  equitable  cognizance,' by  the  devioe  of 
adding  a  penaltv  to  an  illegal  and  void  ordi- 
nance." How  different  from  such  a  case  as 
the  one  in  71  Ga.  106.  is  the  one  at  bar.  Here 
no  question  as  to  the  destruction  or  invasion 
of  civil  rights  which  had  become  vested  under 
a  legislative  charter  is  presented;  and,  so  far  as 
the  record  discloses,  the  municipal  authorities 
of  Sycamore  are  simply  endeavoring,  in  good 
faith'  to  enforce  the  penal  provisions  of  the 
charter  and  ordinance  of  the  city,  the  enact- 
ment of  each  of  which  appears  to  have  been  a 
bona  fide  effort  to  exercise  the  police  power, 
for  the  protection  and  pre^rvation  of  the  peace 
and  good  order  of  the  community.  The  plain- 
tiff in  error,  with  full  knowledge  that  the  char- 
ter of  the  city  contained  a  provision  prohibit- 
ing the  sale  of  intoxicating  liquors  wit  bio  its 
incorporated  limits,  and  that  one  of  its  oidi/ 
nances  prohibited  the  keeping  of  such  liquors 
for  sale  or  barter  therein,  after  seeking  and  tak- 
ing le^Rl  advice,  deliberately  purchased  a  stock 
of  whisky,  beer,  etc.,  procured  state  and  Fed- 
eral licenses,  opened  a  "store"  in  that  city,  and 
commenced  selling  his  stock,  in  defiance  of  the 
law  and  the  ordinance.  Having  voluntarily 
gotten  himself  into  this  predicament,  he  now 
invokes  the  aid  of  equity  to  extricate  him  there- 
from, upon  the  plea  that  his  business  will  be 
ruined,  without  nuthoritv  of  law,  unless  he  is 
afforded  this  relief.  He  deliberately  undertook 
to  test  the  validity  of  both  the  local  law  and 
ordinance  of  Sycamore,  by  voluntarily  and 
knowingly  engaging  in  the  business  which 
they  prohibited.  He  has  ample  opportunity 
to  make  this  test  in  the  courts  having  jurisdic- 
tion over  criminal  matters,  and  a  court  of 
equity  will  not  invade  their  domain  in  his  be- 
half. 

A  case  which  is  almost  the  exact  counter- 
part of  this  rine  is  that  of  Burnett  v.  Craig,  30 
Ala.  185,  68  Am.  Dec.  115.  in  which  there  was 
a  bill  for  injunction,  which  alleged  that  the 
town  council  of  Cahaba  had  passed  an  ordi- 
nance fixing  a  license  for  retailing  within  its 
incorporate  limits:  that  the  complainant  had 
obtained  a  state  license,  and,  acting  upon  legal 
advice  that  the  ordinance  was  illegal,  bad 
opened  a  store  in  that  town,  and  conunenoed 
retailing  spirituous  liquors;  that  he  was  there- 
upon arrested  for  violating  the  ordinance,  and 
fined  and  imprisoned;  that  he  had  instituted  a 
proceeding,  which  was  still  pending;,  to  test 
the  ordinance;  and  that  the  council  still  threat- 
ened to  fine  and  imprison  him  as  long  as  he 
persisted  in  carrying  on  his  business.  The 
prayer  was  that  the  municipal  authorities  be 
i  enjoined  until  the  validity  of  the  ordinance  was 
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determined  by  the  legal  proceedings.  The  bill 
was  dismissed,  in  the  court  below,  for  want  of 
equity;  and  the  case  was  carried  to  the  su- 
preme court,  where  the  judgment  of  the  lower 
court  was  affirmed,  the  higher  court  holding 
that  "chancery  .  .  .  [will  not]  restrain  quasi 
•criminal  proceedings  on  the  part  of  the  muni- 
cipal authorities  [of  a  municipal  corporation] 
for  repeated  violations  of  an  alleged  invalid  or- 
dinance/' This  case  was  subsequently  referred 
to  in  Part  of  Mobile  v.  LouisviUe  d:  i\r.  R.  Co. 
84  Ala.  115,  as  not  being  at  all  in  conflict  with 
the  decision  rendefed  in  that  case. 


The  case  made  by  the  plainti£F  in  the  court 
below  falling  within  the  general  and  we11>es- 
tablished  rule  applicable  to  cases  in  which  an 
injunction  is  sought  to  restrain  criminal  or 
quasi  criminal  proceedings,  the  judge  commit- 
ted no  error  in  refusing  to  grant  a  temporary 
injunction. 

Judgment  affirmed. 

All  the  justices  concur,  except  Cobb,  J.» 
absent  for  providential  cause. 


ILLINOIS   SUPREME   COURT. 


PEOPLE  of  the  State  of   Illinois,    ex  rel. 

Edward  C.  AKIN,  Attorney  General, 

f. 

Joseph  KIPLEY,  Superintendent  of  Police 

et  al. 

SAME 
v. 
Adolph  KRAUS  et  aZ.,  Civil   Service  Com- 
missioners. 

(171  III.  a.) 

1.  AnthoriJdii^  ciTil  service  commls. 
sioners  to  make  rales 'or  the  examination 
of  persons  apply  log  for  appointments  to  public 
ofDce  does  not  delegate  to  them  legisiative  power. 

-S.  The  legr^lature  may  select  any 
means  for  the  administration  of  a  mu- 
nicipal government  which  it  thinks  best 
adapted  to  that  end,  and  may  provide  for  the 
election  of  municipal  offloers  by  the  people,  or 
authorize  any  officers  or  persons  to  All  the  of- 
fices by  appointmenL 

3.  A  law  providing^  that  appointments 
to  municipal  offices  or  positions  shall 
be  made  aocordinsr  to  merit  and  fitness,  and 
that  such  merit  and  fitness  must  be  ascertained 
by  competitive  examination,  Is  within  the  power 
of  the  legislature. 

4.  Judicial  power  is  not  delegated  to 
civil  service  commissioners  by  giving 
them  authority  to  investigate  com  plaints  against 
officers  and  matters  as  to  the  enforcement  of  the 
civil  service  law  with  the  right  to  administer 
oaths  and  secure  the  attendance  of  witnesses  by 
subpcena,  and  providing  that  a  court  may  com- 
pel obedience  to  such  subpoena. 

6.  Issues  in  a  proceeding  for  contempt 
by  disobeying  an  order  of  court  do  not  require 
trial  by  Jury. 

'6.   The  trial  of  charflpes  airainst  officers 

for  their  removal  is  not  within  the  constitutional 
.  provision  for  trial  by  Jury. 

7.  A  public  office,  or  the  prospective 
fees  of  an  office,  are  not  the  property  of 
the  incumbent  within  the  constitutional  provi- 
sion against  depriving  a  man  of  property. 

B.  The  constitutional  provision  for  trial 
by  Jury  does  not  apply  to  special  summary  Ju- 
risdictions unknown  to  the  common  law  and  not 
providing  for  that  mode  of  trial. 

9.   A  statute  to  operate  only  in  cities 


1     which  adopt  It  by  vote  of  the  people  Is  not  un- 
constitutional as  special  legislation. 

10.  The  disqualification  ft*om  holding 
office  for  five  years,  prescribed  by  6  86  of 
the  Illinois  dvil  service  act  of  1806  as  a  punish- 
ment for  conviction  under  the  preceding  section, 
so  far  as  that  punishment  is  authorized  without 
an  indictment.  Is  in  violation  of  Const,  art.  2,  6  8, 
requiring  Indictment  for  criminal  offenses  ex- 
cept where  the  punishment  is  "by  fine  or  Im- 
prisonment otherwise  than  in  the  penitentiary." 

11.  An  unconstitutional  provision  tor 
disqualifying  a  person  convicted  under  civil 
service  law  from  holding  office  can  be  eliminated 
without  Invalidating  its  other  provisions. 

1 2.  The  words  ''heads  of  any  principal 
department  of  the  city,"  in  §  11  of  the  Illl- 
nois  civil  service  act  of  1886,  excluding  such  heads 
of  departments  from  the  classified  service,  refer 
to  heads  of  the  departments  as  they  existed  at 
the  time  when  the  act  was  passed,  and  do  not  ex- 
tend to  subordinates,  even  where  the  department 
has  but  one  head. 

18.  An  officer  whose  appointment  is 
subject  to  confirmation  by  the  city 
council,  even  though  he  bo  a  subordinate  In 
one  of  the  principal  departments  of  the  city.  Is 
excluded  from  the  classified  service  by  6 11  of  the 
Illinois  civil  service  act  of  1896,  if  the  office  had 
been  created  and  was  In  existence  when  the  act 
was  passed. 

14.  Ordinances  to  be  valid  must  be  rea- 
sonable, and  must  spring  from  an  honest  ex- 
ercise of  legislative  discretion. 

16.  An  ordinance  which  purports  to 
chanfl^  certain  subbrdinate  officers 
into  heads  of  principal  department, 
and  require  their  appointments  to  be  confirmed 
by  the  city  council  in  order  to  remove  them  from 
the  classified  service  for  which  appointments 
must  be  made  by  examination  under  Illinois 
civil  service  act  of  1806,  and  place  them  In  the 
list  of  those  exempt  from  examination,  which 
includes  heads  of  pnncipal  departments  and  offi- 
cers whose  nominations  must  be  confirmed  by 
the  city  council,  is  Invalid  as  an  attempt  to  nul- 
lify the  statute. 

(PTiiUips,  Ch.  J.,  a/nA  BooQS^  J.^  dissent  from  prG|>- 
osUiim  IS.) 

(December  22, 1897.1* 


*A  writ  of  error  to  take  this  case  to  the  Supreme 
Court  of  the  United  States  was  dismissed  by  that 
court  on  April  18, 1808. 


Note.— For   constitutionality    of  civil    service  i  A.  809;  iie  Keymer  (N.  Y.)  86  L.  K.  A.  447,  and  Chit- 
laws,  see  also  Rogers  v.  Buffalo  (N.  Y.)  0  L.  R.  A.    tenden  v.  Wurster  (N.  Y.)  37  L.  R.  A.  800. 
679;  People,  McCleUand,  v.  Roberts  (N.  Y.)  81  L.R.  I 
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APPLICATION  for  a  writ  of  mandamus  to 
compel  respondents  to  carry  out  the  pro- 
visions of  the  civil  service  law.  "  Granted. 

Statement  by  Magprnder^  J. : 

At  the  June  term,  1897,  of  this  court,  to  wit, 
on  June  1,  1897,  the  attorney  general  filed  a 
motion  for  leave  to  file  an  original  petition  for 
'  mandamus.  Leave  was  granted  to  file  the  pe- 
tition, and  it  was  so  filed  on  June  2,  1897. 
The  petition  prays  for  summons  for  Joseph  Eip- 
ley,  superintendent  of  police  of  Chicago,  and 
Adolpb  Eraus,  Dudley  Winston,  and  Hemp- 
stead Washburnc,  civil  service  commission- 
ers, requiring  them  to  answer  the  petition. 
The  petition  alleges  that  vacancies  exist  in  the 
positions  of  assistant  superintendent  of  police, 
inspectors  of  police,  and  captains  of  police; 
that  such  positions  have  not  been  filled  in  ac- 
cordance with  the  terms  of  the  "Act  to  Regu- 
late the  Civil  Service  of  Cities;"  that  upon  the 
occurrence  of  such  vacancies,  it  was  the  duty 
of  the  superintendent  of  police,  as  the  head  of 
the  department  of  police  of  the  city  of  Chi- 
cago, to  notify  the  civil  service  commissioners 
of  said  city  of  such  vacancies;  that,  upon  such 
notification,  it  was  the  duty  of  said  commis- 
sioners to  submit  to  the  said  superintendent  of 
police  the  names  of  not  more  than  three  appli- 
cants in  each  grade  or  class  next  below  the 
grade  or  class  in  which  the  vacancy  existed, 
for  promotion  to  such  vacancies;  that  said 
superintendent  of  police  claims  the  power  to 
fill  vacancies  in  the  positions  of  assistant  super- 
intendent of  police,  inspectors  of  police,  and 
captains  of  police  in  said  city;  that,  in  viola- 
tion of  the  provisions  of  said  act,  said  superin- 
tendent has  assumed  to  fill  some  of  such  va- 
cancies by  appointing  persons  hot  in  the  classi- 
fied lists  formulated  by  said  civil  service  com- 
mission, and  not  designated  or  selected  by  the 
said  commission  for  appointment  or  promo- 
tion; that  said  superintendent  has  attempted  to 
appoint  one  Lyman  Lewis  as  assistant  superin- 
tendent of  police,  and  one  John  J.  Harkness  as 
inspector  of  police.  The  petition  further  al- 
leges the  passage  of  the  "Act  to  Regulate  the 
Civil  Service  of  Cities,"  on  March  30,  1895; 
the  adoption  of  the  same  by  the  city  of  Chi- 
cago at  the  general  city  election  held  on  April 
2,  1895;  the  proclamation  of  George  B.  Swift, 
then  mayor  of  said -city,  issued  on  July  1,  1895, 
declaring  the  adoption  of  said  act,  and  that  the 
same  was  in  full  force  after  the  date  of  said 
proclamation;  the  appointment  by  said  Swift, 
as  mayor,  on  July  1,  1895,  of  three  civil  serv- 
ice commissioners  under  said  act,  to  wit,  John 
M.  Clark.  Robert  A.  Waller,  and  Christoph 
Hotz;  the  qualification  of  said  commissioners; 
and  the  adoption  by  said  commissioners  of 
certain  "Civil  Service  Rules,"  which  rules  are 
appended  as  an  exhibit  to  said  petition.  The 
petition  further  alleges  that  on  April  6,  1897, 
Carter  H.  Harrison  was  elected  mayor  of  said 
city,  as  the  successor  to  said  Swift,  and  quali- 
fied as  such  mayor;  that  thereafter  said 
Waller  resigned  his  position  as  one  of  said  civil 
service  commissioners,  and  said  Clark  and 
Hotz  were  removed  from  said  commission  by 
the  said  Carter  H.  Harrison,  mayor;  and 
the  respondents  Winston,  Eraus,  and  Wash- 
burne  were  appointed  commissioners  in  place 
of  said  Clark,  Waller,  and  Holtz,  and  have 
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duly  qualified  and  are  acting  as  such  commis- 
sioners. The  petition  also  alleges  that  the 
rules  of  the  first  board  of  commissioners,  which, 
were  adopted  as  aforesaid,  have  not  been  al- 
tered or  changed;  that,  by  such  rules  the  old 
board  of  commissioners,  in  the  year  1895, 
classified  the  offices  of  assistant  superintendent 
of  police,  inspectors  of  police,  and  captains  of 
police,  and  thereby  brought  them  within  the 
terms  and  provisions  of  said  civil  service  act; 
that  by  an  opinion  in  writing  addressed  to  the 
mayor,  and  signed  by  the  respondents,  who 
constitute  the  present  board  of  commissioners, 
and  promulgated  on  or  about  May  22,  1897, 
the  positions  of  assistant  superintendent  of  po- 
lice and  inspectors  of  police  were  held  by  the 
present  board  of  commissioners  not  to  be  re- 
quired to  be  classified  under  said  act,  and  tobe 
exempt  from  the  rules  and  regulations  of  said 
commissioners.  The  petition  also  sets  forth 
ordinances  of  the  city  of  Chicago,  showing 
that,  before  and  at  the  time  of  the  passage  of 
the  civil  service  act,  there  was  established  an 
executive  department  of  the  municipal  govern- 
ment of  Chicago,  known  as  the  department  of 
police,  embracing  the  superintendent  of  police 
and  other  officials;  that  there  was  created  the 
office  of  superintendent  of  police,  who  should 
be  the  head  of  said  department  of  police,  and 
should  hold  his  office  for  the  term  of  two 
years,  and  until  his  successor  should  be  ap- 
pointed and  qualified.  The  ordinances  re- 
ferred to  in  the  petition  also  provide  that  said 
superintendent  of  police  shall  be  appointed  by 
the  mayor,  by  and  with  the  advice  and  conaent 
of  the  city  council.  It  is  also  alleged  in  the 
petition  that,  prior  to  the  passage  of  said  civil 
service  act,  ordinances  had  been  adopted  by 
the  city  council  of  Chicago  relating  to  tlie  de- 
partment of  public  works,  the  department  of 
health,  and  other  departments,  by  which  a 
head  of  each  department  was  established  in 
terms  similar  to  the  provisions  relating  to  the 
department  of  police.  The  petition  represents- 
that  on  April  15,  1897,  the  respondent  Joseph 
Eipley  was,  by  Carter  H.  Harrison,  mayor  of 
said  city,  appointed  superintendent  of  police. 
and  was  afterwards  duly  confirmed  by  the  city 
council,  and  qualified  as  such  superintendent, 
and  caused  the  city  to  be  divided,  or  accepted 
a  division  of  said  city  theretofore  made,  into 
four  divisions  and  fifteen  districts,  and  as- 
signed, or  recognized  as  having  been  assigned, 
to  each  division  an  inspector  of  police,  and  to 
each  district  a  captain  of  police.  The  petition 
prays  that  a  writ  of  mandamus  may  issue  to 
the  said  Joseph  Eipley,  as  superintendent  of 
police,  directing  and  commanding  him  to  no- 
tify the  civil  Service  commissioners  of  vacancies- 
existing  in  the  positions  of  assistant  superin- 
tendent of  police,  inspectors  of  police,  and 
captains  of  police  in  said  city,  and  lo  said 
Eraus,  Winston,  and  Washbume.  as  such  civil 
service  commissioners,  commanding  them  to 
submit  to  said  Eipley,  as  such  superintendent 
of  police,  the  names  of  not  more  than  three 
applicants  for  promotion  for  each  vaeaucv 
from  the  grade  next  below  that  in  which  sucli 
vacancy  or  vacancies  exist,  etc. 

On  June  14,  1897,  the  respondent  Eipley 
filed  a  separate  answer,  in  which,  amone  other 
things,  he  set  up  that  the  said  civil  service  act 
was  unconstitutional  and  void.     The  said  an- 
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swer  admits  that  the  present  ciyil  service  com- 
missioners,  on  May  22,  1897,  promulgated  the 
opinion  mentioned  in  the  petition,  holding 
that  the  positions  of  assistant  superintendent 
of  police  and  inspectors  of  police  were  not  re- 
quired to  be  classified  under  said  civil  service 
act,  and  were  exempt  from  the  rules  and  regu- 
lations of  said  commissioners.  The  answer 
avers  that  the  true  construction  of  the  third 
and  eleventh  sections  of  said  act,  if  the  same 
have  any  force  or  validity,  is  stated  in  the 
opinion  of  May  22,  1897,  a  copy  of  which 
opinion  is  annexed  to  the  answer  and  made  a 
part  thereof.  The  answer  also  adopts  and 
makes  a  part  thereof  a  certain  opinion  dated 
May  5,  1897,  given  by  Charles  B.  Thornton, 
corporation  counsel  of  said  city,  to  the  said 
Carter  H.  Harrison,  mayor,  therein  holding 
that  said  positions  of  asedstant  superintendent 
of  police,  inspectors  of  police,  and  captains  of 

Solice,  and  other  subordinate  positions  in  the 
epartment  of  public  works,  of  buildings,  of 
health,  of  fire,  and  of  police,  are  not  required 
to  be  dassified  under  said  act,  and  are  exempt 
from  its  provisions,  and  from  the  rules  and 
regulations  of  the  commissioners.  The  an- 
swer of  the  respondent  Eipley  avers  that  the 
said  respondent  has  followed  the  construction 
of  the  provisions  of  said  act  as  given  in  the 
opinions  aforesaid.  The  answer  further  sets 
up  that  the  respondent  neither  admits  nor  de- 
nies that,  by  the  rules  referred  to  in  the  peti- 
tion, the  first  board  of  civil  service  commis- 
sioners for  the  year  1896  classified  the  offices 
of  assistant  superintendent  of  police,  inspectors 
of  police,  and  captains  of  police,  as  stated  in 
the  petition;  but  in  his  answer  the  said  Eipley 
positively  denies  that  the  said  positions  were 
by  said  rules,  or  could  be.  brought  witliin  the 
terms  and  provisions  of  said  civil  service  act. 
The  answer  furthermore  admits  the  existence 
of  the  vacancies  in  the  department  of  police 
referred  to  in  the  petition,  and  that  the  said 
respondent  Eipley  has  caused  the  same  to  be 
filled.  On  June  15,  1897,  the  people,  by  the 
attorney  general,  demurred  to  the  answer  of 
the  respondent  Eipley. 

On  June  14,  1897,  the  respondents  Eraus, 
Washbume,  and  Winston,  civil  service  com- 
missioners, aforesaid,  filed  their  answer  to  the 
petition,  and  filed  and  annexed  thereto  a  copy 
of  the  answer  filed  by  them  in  another  pro- 
ceeding for  mandamus  instituted  against  them, 
as  civil  service  commissioners,  at  the  same  time 
at  which  the  present  proceeding  was  instituted, 
but  to  which  the  said  Eipley  was  not  made  a 
party  defendant.  The  said  civil  service  com- 
missioners also  adopt,  as  a  part  of  their  an- 
swer, the  answer  filed  herein  by  said  Eipley, 
except  so  much  of  Eipley's  answer  as  attacks 
the  validity  and  constitutionality  of  said  civil 
service  act.  The  answer  of  said  commission- 
ers admits  the  appointment  of  Lyman  Lewis  as 
assistant  superintendent  of  police,  and  John  J. 
Harkness  as  inspector  of  police  by  the  said 
Eipley,  and  alleges  that,  as  said  Lewis  and 
Harkness  are  not  made  parties  to  the  petition, 
the  petition  is  defective.  The  answer  of  the 
respondents  Eraus,  Winston,  and  Washbume, 
in  the  proceedings  for  mandamus  commenced 
against  them  alone,  and  without  Joining  Eip- 
ley, and  which  is  made  a  part  of  their  answer 
in  the  present  proceeding,  refers  to  and  in- 
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dorses  and  adopts  the  said  opinion  promulgated 
by  them,  and  addressed  to  the  mayor,  on  May 
22,  1897.  The  answer  of  the  commissioners, 
by  tr.6  adoption  of  said  opinion,  and  of  their 
answer  in  the  other  proceeding,  claim  that 
certain  positions  in  the  police,  fire,  and  health, 
departments,  and  in  the  departments  of  build- 
ings, and  of  public  works,  in  the  city  of  Chi- 
cago, other  than  the  heads  of  those  depart- 
ments, as  mentioned  in  the  ordinances  referred 
to  in  the  petition,  are  not  required  to  be  clas- 
sified under  the  civil  service  act,  and  are 
exempt  from  its  provisions.  The  positions- 
claimed  by  the  commissioners  in  their  answer 
to  be  thus  exempt  and  not  subject  to  classifica- 
tion are,  in  the  department  of  public  works, 
the  following  positions,  to  wit,  secretary  to 
commissioner  of  public  works,  city  engineer, 
superintendent  of  streets,  superintendent  of 
water,  suprintendent  of  sewerage,  superin- 
tendent of  special  assessments,  superintendent 
of  maps;  in  the  department  of  buildings,  secre- 
tary to  commissioner  of  buildings,  deputy  com- 
missioner of  buildings;  in  the  department  of 
health,  assistant  commissioner  of  health,  in  the 
department  of  police,  secretary  of  the  depart- 
ment of  police,  assistant  supenntendent  of  po- 
lice, inspector  of  police:  in  the  fire  department, 
first  assistant  fire  marshal,  superintendent  of 
city  telegraph,  fire  inspector,  secretary  of  fire 
department,  etc.  On  June  15,  1897,  the  peo- 
ple, by  the  attorney  general,  filed  a  demurrer 
to  the  answer  of  the  respondents  who  are  civil 
service  commissioners. 

Subsequently,  after  the  adjournment  of  this 
court  in  the  June  term,  1897,  and  on  the  28th 
day  of  June,  a.  d.  1897,  the  city  council  of  the 
city  of  Chicago  passed  an  ordinance  entitled 
"An  ordinance  to  designate  certain  public  offi- 
cials who  shall  be  selected  by  the  mayor  with 
the  concurrence  of  the  council,"  which  ordi- 
nance is  as  follows: 

"Beit  ordained  by  the  city  council  of  the  city 
of  Chicago: 

"Sec.  1.  That  the  following  list  of  public 
officials  shall  be  designated  as  'Heads  of  Prin- 
cipal Departments,'  as  said  term  is  used  in  §  11 
of  *An  Act  to  Regulate  the  Civil  Service  of 
Cities,'  approved  and  in  full  force  March  20, 
1895,  and  shall  be  nominated  by  the  mayor,  and 
shall  be  confirmed  by  the  city  council,  m..* 
City  engineer,  superintendent  of  streets,  super- 
intendent of  water,  superintendent  of  sewerage 
or  sewers,  superintendent  of  special  assess- 
ments, superintendent  of  water-pipe  extension, 
superintendent  of  city  pipe  yards,  secretary  of 
police  department,  assistant  superintendent  of 
police,  fifteen  captains  of  police,  four  inspect- 
ors of  police,  chief  sidewalk  inspector,  assessor 
of  the  water  department,  district  foreman  of 
street  repairs,  district  foreman  of  water-pipe 
extension,  district  foreman  of  sewer  cleaning^ 
district  foreman  for  street  cleaning. 

"Sec.  2.  All  ordinances  or  parts  of  ordi- 
nances inconsistent  herewith  are  hereby  re- 
pealed. 

"Sec.  8.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage." 

This  ordinance  was  approved  by  the  mayor. 
Carter  H.  Harrison,  on  July  1,  1897. 

On  July  10,  1897,  the  respondent  Joseph 
Eipley,  superintendent  of  police,  filed  a  plea 
in  this  court,  setting  up  that  since  the  filing  of 
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his  answer  to  the  petition  herein,  and  since  the 
last  adjournment  of  the  court,  the  city  council 
of  Chicago  had  adopted  the  said  ordinance  of 
June  28,  1897.  The  plea  then  sete  forth  said 
last-mentioned  ordinance  in  full,  and  alleges 
that  the  same  is  in  full  force  and  effect,  and 
that  thereby,  upon  the  respondent's  failure  to 
notify  said  civil  service  commissioners,  and  to 
submit  to  tbem  the  appointment  of  certain  sub- 
ordinate police  officers  of  said  city,  tbey  have 
been  if  tbey  ever  were  witbin  the  same,  wholly 
taken  awav  from  and  removed  out  of  tbe  con- 
trol, jurisdiction,  and  power  of  tbe  said  civil 
service  commissioners,  and  that  such  matters 
are  now  expressly  excepted  by  tbe  terms  of 
said  ordinance  from  the  force  and  effect  of  the 
•civil  service  act.  The  plea  then  quotes  in  full 
^^  3  and  11  of  said  act,  and  submits  said  last 
named  ordinance  to  the  court,  to  be  read  and 
construed  in  view  of  said  sections.  On  Octo- 
ber 18,  1897.  tbe  attorney  general  filed  a  de- 
murrer to  said  plea. 

Messrs.  Smith,  Blair,  ft  Smith  and 
Murry  Nelson,  Jr. ,  with  Mr,  Edward  C. 
Akin,  Attorney  General,  for  petitioners: 

Tbe  proceeding  of  mandamus,  as  established 
by  statute,  is  an  action  at  law. 

Dement  v.  Bokker.  126  111.  174;  PeopU,  Rem- 
street,  v.  Orabb,  156  111.  155. 

The  substantive  allegations  of  the  petition 
are  not  denied,  and  therefore  are  admitted. 

Chicago  A  A.  R.  Co.  v.  Suffern,  129  111.  274. 

Tbe  act  concerning  civil  service  in  cities  is 
constitutional. 

Owners  of  Lands  v.  People,  Stookey,  113  111. 
296;  Peop/d,  Kern,  v.  Cfiase,  165  111.  527,  36  L. 
R.  A.  105;  Opinion  of  the  Justices,  138  Mass. 
601. 

Tbe  act  is  remedial,  and  should  be  favorably 
construed  with  reference  to  the  evils  that 
prompted  it. 

Lieber.  Ilermeneutics,  Ham.  ed.  159;  Pot- 
ter, Dwarr.  Stat.  pp.  73,  ^\',Wolcott  v.  Pond, 
19  Conn.  597;  iSoby  v.  People,  134  111.  66:  Rock- 
ford,  R  I.  &St.  L,  R,  Co.  V.  Heflin,  6501.  866; 
Rigg  V.  Wilton,  18  111.  15,  54  Am.  Dec.  419; 
Streeter  v.  People,  69  111.  595;  Re  Keymer,  148 
N.  Y.  219,  35  L.  R.  A.  447;  Rogers  v.  Buffalo, 
123  N.  Y.  173.  9  L.  R  A.  579;  Chittenden  v. 
Wurster,  152N.  Y.  345,  37  L.  R.  A.  809;  UniUd 
States  V.  Curtis,  12  Fed.  Rep.  824;  Ex  parte 
Curtis,  106  U.  S.  371,  27  L.  ed.  282. 

Tbe  civil  service  act  should  not  be  rendered 
meaningless,  or  the  city  council  permitted  to 
defeat  its  purpose. 

Scby  V.  Peofde,  184  111.  66;  East  St.  Louis  v. 
Renshaw,  158  111.  491;  Hawes  v.  Chicago,  158 
111.  653,  30  L.  R.  A.  225;  Bloomington  v.  Chi- 
cago d  A.  R,  Co.  134  111.  451;  Tugnym  v.  Chi- 
cago, 78  111.  405;  Cairo  v.  Feuchter,  159  111.  155; 
CaldaeU  v.  Alton,  33  111.  416,  85  Am.  Dec. 
282;  Bloomington  v,Wahl,  46  111.  489;  TiUe 
Guarantee  <t  T.  Go,  v.  Chicago,  162  111.  505; 
Palmer  y,  DanvUle,  154  111.  156;  Lake  View  v. 
Tate,  180  111.  247.  6  L.  R.  A.  268;  Huesing  v. 
Rock  Island,  128  111.  465. 

Mandamus  is  the  proper  remedy. 

Brokaw  v.  Blooming  Twp.  Highway  Comrs. 
180  111.  482;  People,  Peair,  v.  Ujyper  Alton 
School  Bist.  Bd,  ofEdu.  127111.  613;  Dement  v. 
Rokker,  126111.  174;  Pea^Oe,  German  Ins.  Co., 
y.  Oetzendaner,  137  111.  234;  Pike  County  Copirs, 
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V.  PeopU,  Metz,  11  III.  202;  Swift  v.  KlHn,  163 
111.  269;  Chicago  d  A.  R.  Go.  v.  Suffern^  128 
111.  274. 

Mr.  Edwin  Bnrritt  Smith,  also  for  peti- 
tioners: 

The  vital  question  presented  by  these  im- 
portant cases  is  this:  Have  municipal  Authori- 
ties power  to  nullify  tbe  civil  service  law?  If 
what  has  been  attempted  in  Chicago  by  the 
present  city  administration  is  sustained  here,  a 
single  additional  ordinance  of  a  few  lines  will, 
as  to  that  city,  annul  the  act. 

The  rule  Is  elementary  that  municipal  au- 
thorities must  act  within  the  scope  of  their 
authority  and  in  accord  with  the  laws  of  the 
state. 

Alton  V.  jEtna  L.  Ins.  Co.  82  III.  45;  Agntw 
V.  BraU,  124  111.  312;  Huesing  v.  Rock  Island, 
128  III  465. 

An  ordinance  must  be  reasonable,  and  if  it 
is  unreasonable,  unjust,  and  oppressive  the 
courts  will  bold  it  invalid  and  void.  .  .  .  Tlie 
question  of  the  reasonableness  or  unreason- 
ableness of  a  municipal  ordinance  is  one  for 
the  decision  of  the  court,  and  in  determining 
that  question  the  court  will  have  regard  to  all 
existing  circumstances  or  con  tern  poraoeous 
conditions,  tbe  objects  sought  to  be  obtained, 
and  the  necessity  or  want  of  neoessity  for  its 
adoption. 

Hawes  v.  Chicago,  158  111.  653,  80  L.  R.  A. 
225. 

Ordinances,  to  be  valid,  must  be  reasooable, 
— not  unfair  and  oppressive,— and  must  spring 
from  an  honest  exercise  of  legislative  discre- 
tion. 

Bloomington  v.  Chicago  d  A.  R.  Co.  184  111. 
451. 

The,  real  question  upon  this  ordinance  is 
whether  the  provision  for  the  nomination  by 
the  mayor  of  the  ''officials"  named  and  for 
their  confirmation  by  the  council  is  a  valid  ex- 
ercise of  municipal  power,  and  operates  to 
exclude  tbem  from  the  classified  service. 

Tbe  purpose  accomplished  by  the  ordinance 
—the  object  attained — may  always  be  consid- 
ered, indeed,  must  be,  in  determining  the 
validity  of  the  ordinance. 

Smith  V.  McDoweU,  148  111.  56,  22  L.  R.  A. 
893. 

The  only  possible  construction  of  §  11,  which 
is  not  destructive  of  the  law,  is  strictly  to  con- 
fine the  exemption  of  "heads  of  an^  principal 
department'*  to  tbe  heads  of  tbe  principal  de- 
partments of  the  city  government  as  they  ex- 
isted when  the  act  was  adopted,  and  such  few 
similar  additional  departments,  if  any,  as  may 
be  reasonably  created  from  time  to  time  to 
meet  the  neeasof  a  growing  city. 

In  New  York,  where  bv  the  Constitution  all 
appointments  are  required  to  be  made  accord- 
ing to  merit,  to  be  ascertained,  so  for  as  prac- 
ticable, by  competitive  examination,  it  is  a 
question  of  law  whether  competitive  examina- 
tion for  appointment  to  a  given  position  is 
practicable.  Under  this  provision  the  supreme 
court  of  that  state  has  announced  that  "com- 
petitive examination  is  the  rule,  and  'pass'  ex- 
amination and  exemption  from  examination 
the  exception." 

Chittenden  v.  Wurster,  14  App.  Div.  483. 

Our  statute  assumes  that  competitive  exam- 
ination is  practicable  as  to  all  positions  io  tbe 
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civil  service,  except  those  Darned  in  §  11  of  the 
act. 

Competitive  ezamiDation  is  the  rule;  exemp- 
tion from  it  is  the  exception.  The  presump- 
tion is  that  all  positions  are  within  the  classi- 
fied service,  unless  clearly  excepted  by  §  11  of 
the  act.  The  ordinance  is  unreasonable  and 
void. 

The  merit  system  of  appointment  securely 
rests  upon  its  direct  advantage  to  the  public 
service. 

The  act  secures  to  all  the  right  to  compete 
for  public  employment,  the  right  of  freedom 
of  contract  with  the  largest  employer  of  skilled 
and  unskilled  labor.  No  one  has  a  right  to  be 
or  remain  employed  by  the  public,  but  all 
have  an  equal  right  to  compete  for  public  em- 
ployment. One  of  the  main  objects  of  the 
civil  service  law  is  to  preserve  this  right. 

This  court  has  always  jealously  guarded  the 
fundamental  rights  of  citizenship  in   Illinois. 

Bracetille  Coal  Co.  v.  PeopU,  147  111.  «6,  22 
L.  R.  A.  340;  Frorer  v.  PeopU,  141  111.  171. 
16  L.  R.  A.  492;  Ritchie  v.  People,  155  111.  98. 
29L.R.  A.  79. 

These  fundamental  doctrines  have  been  given 
full  effect  by  this  court  in  sustaining  the  right 
of  citizens  to  compete  for  private  employment. 
But  all  citizens,  having  the  proper  require- 
ments of  age,  health,  and  moral  character, 
have  a  right  to  compete  for  public  as  well  as 
private  employment.  The  spoils  system  every- 
where denies  and  ignores  this  right. 

The  merit  system  is  in  entire  accord  with 
democratic  institutions. 

Nothing  short  of  the  merit  system  is  really 
■  democratic.    Nothing  less  than  the  open  com- 
petition which    it  provides  can  secure  to  all 
citizens  their  equal   right  to  compete  for  pub- 
lic employment. 

An  earnest  desire  for  the  general  welfare 
would  suggest  a  fair  trial  of  this  new  system. 
A  strict  "and  full  enforcement  of  the  legislation 
-already  enacted  in  this  state  on  that  subject 
would  be  the  only  means  of  making  the  ex- 
periment. 

Bogera  v.  Buffalo,  128  N.  Y.  178.  9  L.  R.  A. 
579. 

Experience  has  demonstrated  that  competi- 
tive examinations  have  greatly  benefited  the 
public  service. 

PeopU,  McCleUnnd,  v.  Roberts,  148  N.  T.  364, 
SI  L.  R.  A.  399;  Be  Keymer,  148  N.  Y.  219, 
35  L.  R.  A.  447. 

The  duty  rests  upon  the  legislature  and  the 
•courts  to  enforce  the  civil  service  provision  of 
the  Constitution  in  their  letter  and  spirit. 

Chittenden  v.  Wurster,  152  N.  Y.  345,  37  L. 
R.  A.  809. 

In  public  life,  wherever  the  semi  barbarous 
maxim,  "To  the  victor  belongs  the  spoils,"  is 
recognized,  the  discretion  of  the  appointing  of- 
Hcer,  to  be  exercised  only  in  the  public  inter* 
•est,  is  a  mvth.  He  merely  registers  and  legal- 
izes appointments  to  office  which  have  been 
made  for  him  by  the  irresponsible  chief  or 
•chiefs  of  his  party  machine. 

Rogers  v.  Buffalo,  128  N.  Y.  173,  9  L.  R.  A. 
579. 

Messrs.  ThomarS  A*  Moram  John  W. 
El»9  and  Levy  Mayer,  for  respondents: 

The  demurrers  in  each  case  must  be  carried 
l>ack  to  the  petition. 
41  L.R.  ▲. 


People,  Hemstreet,  v.  Crabb,  156  Ul.  155. 

In  the  case  against  the  superintendent  of 
police  the  petition  does  not  make  a  case  for  re- 
lief against  these  respondents.  No  present 
necessity  for  relief  is  shown. 

Iforth  V.  University  of  Illinois  Trustees,  187 
111.  296:  People,  Morgan,  v.  Curyea,  16  111.  547; 
Oristman  v.  Peck,  90  III.  150. 

There  is  not  sufficient  showing  that  the  acts 
required  to  be  done  by  these  respondents  fall 
within  their  legal  duties. 

People,  Rinard,  v.  Mount  Morris,  145  111. 
427;  Swigert  v.  Hamilton  County,  130111.  538; 
People,  Montony,  v.  Blgiti,  66  111.  507;  People, 
Phillips,  V.  Lieb,  85  111.  484. 

Future  or  contingent  cases  cannot  be  antici- 
pated on  mandamus.  It  is  not  a  substitute  for 
a  mandatory  injunction. 

2  Spelling,  Extraordinary  Relief.  §  1885. 

The  occasion  for  action  by  these  respondents 
has  not  yet  arrived,  as  shown  by  the  petition. 

Civil  Service  Act,  §§  9,  10.  13. 

This  defect  goes  to  the  whole  petition. 

People,  Earless,  v.  Tates,  40  111.  126;  High, 
£:xtr.  Legal  Rem.  8d  ed.  §  440. 

The  petition  is  defective  in  form. 

In  the  case  against  the  commissioners  the 
petition  asks  more  than  in  any  event  it  shows 
grounds  for  demanding,  and  is  bad. 

Beg.  V.  TwiUy,  2  Salk.  434;  State,  Bader,  v. 
Union  Twp.  Committee,  4^l!i.  J.  L.  518:  People, 
P&ughkeepsie  Uighu>ay  Comrs,,  v.  Dutchess 
County  Supers.  1  Hill,  50. 

This  being  an  original  case  in  this  court  the 
rules  of  the  common  law  apply. 

People,  Cunningham,  y.  Thistlewood,  108111. 
189;  High.  Extr.  Legal  Rem.  3d  ed.  §  450; 
People,  Hemstreet,  v.  Crahb,  156  111.  155;  Peo- 
ple, Binard,Y.  Mount  Morris,  145  111.  427. 

There  is  no  doubt  whatever  as  to  the  civil 
service  law  being  constitutional. 

The  legislature  has  power  to  institute  such  a 
system  of  appointments  to  inferior  municipal 
county  or  state  offices  and  places  of  employ- 
ment. 

People,  Dunham,  v.  Morgan,  90  111.  662; 
Opinion  of  the  Justices,  138  Mass.  601,  145 
Mass.  587. 

The  civil  service  law  is'  not  local  or  special 
legislation. 

PeopU,  Grinnell,  v.  Hoffman,  116  III.  601, 
56  Am.  Rep.  793;  West  Chicago  Park  Comrs. 
V.  McMullen,  134  111.  170,  10  L.  R.  A.  215; 
Cummings  v.  Chicago,  144  111.  566. 

The  power  of  investigation  given  to  the  com- 
missioners, whether  for  general  purposes  un- 
der the  act,  or  for  purposes  of  removal  from 
office,  is  not  judicial  in  the  sense  that  powers 
exercisable  only  by  the  courts  are  conferred  on 
the  commission. 

Interstate  Commerce  Commission  y.  Brimson, 
154  U.  8.  447.  38  L.  ed.  1047.  4  Inters.  Com. 
Rep.  545;  People,  Grinnelh  v.  Hoffman,  116 
Dl.  601.56  Am.  Rep.  793;  Re  Meador,  1  Abb. 
(U.  S.)  317;  Be  Clark,  65  Conn.  17,  28  L.  R.  A. 
242:  State,  Atty.  Oen.,  v.  Hawkins,  44  Ohio 
St.  98;  Murray  v.  Hoboken  Land  <fe  Improv, 
Co,  18  How.  272, 15  L.  ed.  372;  Noyes  v.  Byx- 
bee,  45  Conn.  382;  DeCamp  v.  Archibald,  50 
Ohio  St.  625;  People,  Steitz,  v.  Bice,  57  Hun, 
62;  People,  Secretary  of  State,  v.  State  Ins.  Co, 
19  Mich.  395;  Kentucky  <fc  /.  Bridge  Co.  v. 
LouisviUe  A  N,  B.  Co.  37  Fed.  Rep.  612,  2  L. 


780 


Illinois  Supreme  Court. 


Dec., 


R  A.  289, 2  Inters.  Com.  Rep.  851;  Fong  Tue 
Ting  v.  United  States,  149  U.  8.  712,  87  L.  ed. 
912;  Donahue  v.  WiU  County,  100  111.  106;  Stem 
V.  People,  8t.  Clair  County,  102  111.  560;  People, 
Dunham,  v.  Morgan,  90  111.  562;  Cameron  v. 
Parker,  2  Okla.  877;  Fullers.  Ellis,  98  Mich. 
104;  MeMaster  t.  Herald,  66  Kan.  281. 

The  powers  of  the  legislature  are  plenary, 
and  no  limitation  appearing  in  the  Constitu- 
tion to  the  contrary,  all  agencies  necessary  to 
carry  out  the  administration  of  the  law  may 
be  established. 

Peo^  Peoria  County,  v.  Hill,  168  111.  186, 
36  L.  K.  A.  634;  Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  8.  476,  88  L.  ed.  1057, 
4  Inters.  Com.  Rep.  546;  Re  Gross,  78  Fed. 
Rep.  107;  Be  Chapman,  166  U.  8.  661,  41  L. 
ed.  1154;  Re  Meador,  1  Abb.  (U.  B.)  817; 
Stanwoodv.  Green,  2  Abb.  (U.  S.)  184;  People, 
StHtfi,  V.  Rice,  57  Hun,  62;  Re  Llewellyn,  2  Pa. 
Dist.  R.  631;  Ee  Superintendent  of  Poor,  6 
App.  Diy.  144;  Re  Lippman,  8  Ben.  95. 

There  is  no  infringement  of  the  right  of  trial 
by  jury  in  the  proceeding  before  a  circuit  court 
to  compel  the  giving  of  testimony.  That  is  a 
purely  statutory  proceeding,  civil  in  its  nature. 

ReStrouse,  1  Sawy.  605;  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  8.  476,  88  L. 
ed.  1057,  4  Inters.  Com.  Rep.  545;  Ward  v. 
Farwell,  97  111.  612;  People,  Peoria  County,  v. 
nm,  168  111.  186.  86  L.  R.  A.  684. 

The  general  legislative  construction  of  the 
constitutional  question  involved  is  in  favor  of 
the  power,  acts  establishing  it  being  common 
in  all  the  states. 

People,  Steite,  v.  Rice,  57  Hun,  62;  Re  Su- 
perintendent of  Poor,  6  App.  Div.  144;  i2^ 
Clark,  65  Conn.  17,  28  L.  R.  A.  242;  Opinion 
of  the  Justices,  188  Mass.  601;  Covington  v. 
East  St.  Louis,  78  III.  548;  Woods  v.  Gary,  25 
Wash.  L.  Rep.  591. 

Mr.  Charles  S.  Thornton  for  respondent 
Joseph  Eipley. 

Mapruder,  J.,  delivered  the  opinion  o' 
the  court: 

1.  The  civil  service  commissioners,  who  are 
respondents  in  this  case,  do  not  set  up  in  their 
answer  the  unconstitutionality  of  the  civil  ser- 
vice act,  nor  do  they  adopt  that  part  of  the 
answer  of  the  respondent  Eipley,  the  superin- 
tendent of  police,  which  attacks  the  constitu- 
tionality of  the  law.  But  the  respondent  Eip- 
ley, in  his  answer,  expressly  alleges  that  the 
act  is  unconstitutional,  and  relies  upon  its  un- 
constitutionality as  a  defense  to  the  matters  and 
things  set  up  in  the  petition.  By  the  demurrer 
tiled  by  the  petitioner  to  the  answer  of  Eipley, 
the  question  of  the  constitutionality  of  the  law 
is  directly  raised.  The  plea  filed  on  July  10, 
1897,  setting  up  the  ordinance  of  June  28, 1897. 
is  a  plea  puis  darrein  continuance.  That  plea 
relies  upon  the  ordinance  of  June  28,  1897,  as 
a  defense,  and,  under  the  technical  rules  ap- 
plicable to  such  a  plea,  it  may  be  that  the  de- 
fenses set  up  in  the  answer  of  Eipley  are  su- 
perseded, and  the  substantive  averments  of  the 
I>etition  confessed.  It  has  been  held  that,  where 
a  plea  puis  dairein  continuance  is  filed,  every- 
thing is  confessed  except  the  matter  contested 
by  the  plea.  East  St,  Louis  v.  Renshaw,  153 
111.  491.  In  this  view  it  would  seem  to  follow 
that  the  question  of  the  constitutionality  of  the 
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law,  as  raised  in  the  answer  of  Eipley,  has  been 
waived  by  the  filing  of  the  plea  puis.  C6an- 
sel  for  the  respondent  Eipley  insists  that,  in  an 
original  proceeding  by  mandamus  in  this  ootart. 
the  question  of  the  constitutionality  of  the  act 
can  be  raised  at  any  time  before  the  issuance 
of  the  peremptory  writ,  irrespective  of  the  fil- 
ing of  the  plea  puis  darrein  continuance.  Ha 
contends  that  the  court  wilt  not  in  such  a  pro- 
ceeding enforce  by  mandamus  an  unconstitu- 
tional law,  if,  at  any  time  in  the  progress  of 
the  proceedings,  such  unconstitutionality  is 
made  apparent,  and  is  brought  to  the  attention 
of  the  court  This  contention  receives  some 
support  from  the  following  remark  made  by 
this  court  in  People,  Rinard,  v.  Mount  Morris^ 
145  ni.  427:  "It  has  been  held  that  defects  in 
substance  in  the  petition  may  be  taken  advant- 
age of  at  any  time  before  granting  the  peremp- 
tory writ."  Without  determining,  however^ 
whether  the  contention  thus  made  by  counsel 
is  absolutely  correct  or  not,  we  deem  it  proper 
to  dispose  of  the  ouestion  of  the  constitutional' 
ity  of  the  act,  in  view  of  the  fact  that  the  coun- 
sel for  the  respondent  Eipley  furnishes  us  with 
an  elaborate  argument  against  its  constitution- 
ality, and  the  petitioner  and  the  respondents- 
who  are  civil  service  commissioners  preseni 
equally  elaborate  arguments  in  favor  of  its  con- 
stitutionality. The  subject  is  thus  urged  upon 
our  attention  b^  all  the  parties  to  this  contro- 
versy. The  civil  service  act.  passed  by  the 
legislature  of  this  state  on  March  20,  1895,  v^ 
not  the  first  law  of  its  kind  which  has  appeared 
in  this  country.  Such  a  law  has  been  passed 
by  the  Congress  of  the  United  States  to  be  ap- 
plied to  the  civil  service  under  the  Federal  gov- 
ernment.  Statutes  of  the  same  kind  have  also 
been  adopted  in  the  states  of  Massachusetts  and 
New  York.  The  civil  service  law,  which  was 
in  force  in  the  state  of  New  York  for  more 
than  ten  years  before  the  year  1894,  had  so 
commended  itself  to  popular  approval;  and  had 
been  so  beneficent  in  its  results,  that  its  under- 
lying principle  was  embodied  in  the  new  or 
amended  and  revised  Constitution  of  that  state. 
adopted  by  the  people  in  1894,  and  which  went 
into  effect  on  January  1,  1895.  The  provision 
upon  this  subject  in  the  New  York  Constitu- 
tion of  1894  is  as  follows:  '  'Appointments  and 
promotions  in  the  civil  service  of  the  state  and 
of  all  the  civil  divisions  thereof,  including  cities 
and  villages,  shall  be  made  according  to  merit 
and  fitness,  to  be  ascertained,  so  far  as  prac- 
ticable, by  examination^  which,  so  far  as  prac- 
ticable, spall  be  competitive.  .  .  .  Laws  shall 
be  made  to  provide  for  the  enforcement  of  thi& 
section.''  Const,  art.  5,  §  9.  The  evils  sought 
to  be  remedied  by  legislation  of  this  characleE 
are  well  known  and  well  understood.  These 
evils  are  such  as  grow  out  of  what  is  generally 
called  "the  spoils  s^tem"  in  the  matter  of  ap- 
pointments to  public  office.  This  system  rests 
upon  what  Mr.  Justice  Peckham,  now  of  the 
Supreme  Court  of  the  United  States,  then  a 
member  of  the  court  of  appeals  of  the  state  of 
New  York,  speaking  for  the  latter  court  in 
Rogers  v.  Buffalo,  128  N.  Y.  178, 9  L.  R.  A,  579, 
calls  ''the  semibarbarous  maxim  that  to  the 
victors  belong  the  spoils."  Under  the  system 
thus  designated  as  "the  spoils  system,"  partr 
service  and  party  fealty  are  made  the  tests  for 
appointments  to  office.    Wherever  this  system 
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prevails,  political  work  dooe  by  the  applicant, 
^nd  his  supposed  power  to  do  more,  are  re- 
garded as  the  chief  reasons  for  bis  appointment 
to  office.  Public  office  is  thus  made  to  be  the 
reward  for  political  work.  All  the  offices  are 
''parceled  out  by  the  chiefs  of  the  victorious 
party  to  their  faithful  followers  in  recognition 
of  past  political  services  or  in  expectation  of 
future  support  of  the  same  nature.  Possession 
of  office,  under  such  a  system,  is  to  be  the  re- 
ward of  party  fidelity  and  party  service," 
Boffert  V.  Buffalo,  188  N.  Y.  173,  9  L.  R.  A. 
•579.  Where  an  appointment  is  made  under 
the  system  in  question,  the  officer  making  it  is 
apt  to  iffnore  any  sense  of  personal  or  official 
TesponsTbility  to  the  people,  and  to  substitute 
in  its  stead  a  feeling  of  responsibility  to  his 
party  only.  The  appointments  to  offices  are 
-such  as  the  leading  men  therein  choose  to  ask 
for.  Rogers  v.  Buffalo,  128  N.  Y.  173, 9  L.  R. 
A.  579.  Where  civil  service  laws  have  been 
adopted,  thev  have  been  so  adopted  for  the 
purpose  of  doing  away  with  the  evils  which 
necessarily  result  from  **the  spoils  system." 
Those  evils  have  been  fitly  characterized  as  in- 
^efflciency,  extravagance,  the  interruption  of 
public  business  by  place  hunters,  corruption  of 
the  electoral  franchise,  and  political  assess- 
ments. A  distinguished  writer  on  the  Consti- 
tutional History  of  the  United  States  has  spoken 
of  the  maxim,  "To  the  victors  belong  the  spoils," 
as  being  "an  inviolable  principle  of  American 
politicians,"  and^  says:  "It  is  owing  only  to 
'the  astonishing  vitality  of  the  people  of  the 
United  States,  and  to  the  altogether  unsurpassed 
and  unsurpassable  favor  of  their  natural  con- 
ditions, that  the  state  has  not^succumbed  under 
the  onerous  burden  of  the  curse."  2  Von 
Hoist,  Const  Hist,  of  U.  S.  26.  To  do  away 
with  the  onerous  burden  of  this  curse  in  the 
<;ities  of  Illinois,  the  act  of  March  20. 1895,  was 
passed  by  the  legislature  of  this  state.  The 
foundation  principles  of  the  act  are  that  ap- 
pointments to  municipal  offices  or  employments 
.must  be  made  according  to  merit  and  fitness, 
to  be  ascertained  by  competitive  examinations, 
free  to  all,  and  that  promotions  from  lower  to 
higher  grades  in  the  public  service  must  be 
made  upon  the  basis  of  merit.  That  this  is  so 
will  appear  from  the  examination  of  the  vari- 
ous provisions  of  the  act.  Section  3  of  the  act 
provides  for  the  classification  of  all  the  offices 
and  places  of  employment  in  any  city  which 
has  adopted  the  act,  with  reference  to  the  ex- 
aminations therein  provided  for,  with  certain 
exceptions,  and  that  the  offices  and  places,  so 
classified  bv  the  civil  service  commission,  shall 
constitute  the  classified  civil  service  of  the  city. 
Section  6  provides  that  all  applicants  for  offices 
or  places  in  such  classified  service,  with  cer- 
tain exceptions,  shall  be  subjected  to  examina- 
'tion,  which  shall  be  public,  competitive,  and 
free  to  all  citizens  of  the  United  States,  with 
specified  limitations  as  to  residence,  age,  health, 
habits,  and  moral  character;  that  such  exam- 
inations shall  be  practical  in  their  character, 
and  shall  relate  to  those  matters  which  will 
-fairly  test  the  relative  capacity  of  the  persons 
examined  to  discharge  the  duties  of  the  posi- 
tions to  which  they  seek  to  be  appointed,  and 
shall  include  tests  of  physical  qualifications 
and  health,  and,  when  appropriate,  of  manual 
skill;  that  no  questions  in  any  examination 
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shall  relate  to  political  or  religious  opinions 
or  affiliations.  Section  8  provides  that  from 
these  examinations  the  commission  shall  pre- 
pare a  register  for  each  grade  or  class  of 
positions,  in  the  classified  service  of  the 
city,  of  the  persons  whose  general  average 
standing,  upon  examination  for  such  grade 
or  class,  is  not  less  than  the  minimum  fixed 
by  the  rules  of  such  commission,  and  who 
are  otherwise  eligible;  and  that  such  persons 
shall  take  rank  upon  the  register  as  candidates 
in  the  order  of  their  relative  excellence  as  de- 
termined by  examination,  without  reference 
to  priority  of  time  of  examination.  Section  9 
provides  that  the  commission  shall,  by  its  rules, 
provide  for  promotions  in  such  classified  serv- 
ice on  the  basis  of  ascertained  merit  and  sen- 
iority in  service  and  examination,  and  shall 
provide,  "in  all  cases, where  it  is  practicable," 
that  vacancies  shall  be  filled  by  promotion; 
that  all  examinations  for  promotion  shall  be 
competitive  amon^  such  members  of  the  next 
lower  rank  as  desire  to  submit  themselves  to 
such  examination;  that  it  shall  be  the  duty  of 
the  commission  to  submit  to  the  appointing 
power  the  names  of  not  more  than  three  ap- 
plicants for  each  promotion  having  the  highest 
rating.  Section  10  provides  that  "the  head  of 
the  department"  or  office,  in  which  a  position 
classified  under  this  act  is  to  be  filled,  shall 
notify  said  commission  of  that  fact,  and  said 
commission  shall  certify  to  the  appointing  offi- 
cer the  name  and  address  of  the  candidate 
standing  highest  upon  the  re^ster  for  the  class 
or  grade  to  which  said  position  belongs,  with 
a  certain  exception  in  regard  to  laborers;  that 
the  appointing  officer  shall  notify  the  com- 
mission of  eacn  position  to  be  filled  separately, 
and  shall  fill  such  place  by  the  appointment 
of  the  person  certified  to  him  by  said  commis- 
sioner therefor,  etc.  Section  84  provides  that 
any  person  who  shall  wilfully,  or  through  cul- 
pable negligence,  violate  any  of  the  provisions 
of  this  act,  or  any  rule,  promulgated  in  ac- 
cordance with  the  provisions  thereof,  shall  be 
guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction thereof,  be  punished  by  a  fine  of  not 
less  than  $50,  and  not  exceedinj^  $1,000,  or  by 
imprisonment  in  the  county  jail  for  a  term 
not  exceeding  six  months,  or  both  such  fine 
and  imprisonment,  in  the  discretion  of  the 
court. 

In  1884  the  state  of  Massachusetts  passed  a 
civil  service  act,  whose  general  provisions  are 
substantially  the  same  as  those  of  the  Illinois 
act  now  under  consideration.  The  supreme 
court  of  Massachusetts,  being  requested  by 
the  house  of  representatives  of  that  state  to 
give  their  opinion  upon  the  constitutionality 
of  certain  provisions  of  the  act.  held  that  the 
legislature  has  the  constitutional  right  to  pro- 
vide for  the  appointment  of  civil  service  com- 
missioners, and  to  delegate  to  them  the  power 
to  make  rules,  not  inconsistent  with  existing 
laws,  to  guide  and  control  their  discretion, 
and  the  discretion  of  the  officers  of  the  cities 
in  whom  the  appointing  power  is  vested;  that 
the  duty  of  determining  and  ascertaining  the 
qualifications  of  such  officers  and  servants  can- 
not be  performed  directly  by  the  legislature, 
but  must  be  delegated  to  certain  officers  or 
agents;  that  it  is  not  a  delegation  of  power  to 
enact  laws,  but  merely  a  delegation  of  admin- 
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istrative  powers  and  duties;  that  there  was  no 
provision  of  the  CoDStitutionwhich  prevented 
U)e  legislature  from  enacting  tbat  such  rules, 
when  duly  made,  should  be  binding  upon  the 
officers  and  citizens  to  whom  they  apply,  and 
that  they  might  be  enforced  by  suitable  penal- 
ties; that  the  power  of  the  legislature  to  make 
or  to  authorize  local  laws  for  the  administra- 
tion of  local  affairs  was  beyond  question. 
Opinion  of  the  Justices,  138  Mass.  601. 

In  1^83,  the  legislature  of  the  state  of  New 
York  passed  a  civil  service  law  which  is  simi- 
lar in  most  of  its  features  to  the  Illinois  act. 
In  Fibers  v.  Buffalo,  123  N.  Y.  173,  9  L.  R.  A. 
579,  it  was  held  that  the  provision  of  the  act 
which  creates  a  board  of  commissioners  con- 
sisting of  two  or  more  persons,  and  which 
provides  that  not  more  than  a  certain  propor- 
tion shall  be  taken  from  one  party,  does  not 
amount  to  an  arbitrary  exclusion  from  office, 
or  to  a  general  regulation  requiring  qualifica- 
tions not  mentioned  in  the  state  Constitution, 
and  is  not  unconstitutional;  and  that  a  provi- 
sion therein  which  required  an  applicant  for  ap- 
pointment to  a  position  in  a  public  office  to 
show  his  fitness  therefor  was  not  an  illegal 
test,  within  the  meaning;  of  the  Constitution. 
In  the  course  of  the  opmion  delivered  by  Mr. 
Justice  Peckham  in  the  latter  case  he  says: 
"  Looking  at  it  as  a  matter  of  common  sense, 
we  are  quite  sure  that  the  f  ramers  of  our  or- 
ganic law  never  intended  to  oppose  a  con- 
stitutional barrier  to  the  right  of  the  people 
through  their  legislature  to  enact  laws  which 
would  have  for  their  sole  object  the  posses- 
sion of  fit  and  proper  qualifications  for 
the  performance  of  the  duties  of  a  public 
office  on  the  part  of  him  who  desired  to  be  ap- 
pointed to  such  office.  So  long  as  the  means 
adopted  to  accomplish  such  end  are  ap- 
propriate therefor,  they  must  be  within  the 
legislative  power.  The  idea  cannot  be  enter- 
tained for  one  moment  that  an  intelligent  peo- 
ple would  ever  consent  to  so  bind  themselves 
with  constitutional  restrictions  on  the  power  of 
their  own  representatives  as  to  prevent  the 
adoption  of  any  means  by  which  to  secure,  if 
possible,  honest  and  intelligent  service  in  pub- 
lic office.  .  .  .  Statutes  looking  only  to  the 
purpose  of  ascertaining  whether  candidates  for 
an  appointive  office  are  possessed  of  those 
qualifications  which  are  necessary  for  a  fit  and 
intelligent  discharge  of  the  duties  pertaining 
to  such  office  are  not  dangerous  in  their  na- 
ture, and  in  their  execution  they  are  not 
liable  to  abuse  in  any  manner  involving  the 
liberties  of  the  people." 

The  Illinois  act  contains  a  similar  provi- 
sion to  that  in  the  New  York  act,  namely, 
that  not  more  than  two  members  of  the  civil 
service  commission  shall,  at  the  time  of  ap- 
pointment, be  members  of  the  same  political 
party.  Section  31  of  the  Illinois  act  provides 
that  no  comptroller,  or  other  auditing  officer 
of  a  city  which  has  adopted  the  act,  shall 
approve  the  payment  of  or  be  in  any  manner 
concerned  in  paying,  any  salary  or  wages  to 
any  person  for  services  as  an  officer  or  em- 
ployee of  such  city,  unless  such  person  is  oc- 
cupying an  office  or  place  of  employment  ac- 
cording to  the  provisions  of  law,  aod  is  enti- 
tled to  payment  therefor.  Section  82  provides 
that  no  paymaster,  treasurer,  or  other  officer 
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or  agent  of  a  city  which  has  adopted  the  act 
shall  wilfully  pay,  or  be  in  any  manner  con- 
cerned in  paying,  any  person  any  salary  or 
wages  for  services,  as  an  officer  or  employee 
of  such  city,  unless  such  person  is  occupying- 
an  office  or  place  or  employment  according 
to  the  provisions  of  law,  and  is  entitled  to  pay- 
ment therefor.  The  New  York  act  provided 
that  clerks  and  other  subordinates  in  the  civil 
service  of  the  state  should  be  appointed  or 
selected  from  lists  produced,  as  therein  pro- 
vided, after  competitive  examination,  and 
that  it  should  be  unlawful  for  the  comptrol- 
ler to  pay  the  compensation  of  any  clerk  in 
the  civil  service  who  had  not  been  appointed 
pursuant  to  the  provisions  of  the  law.and  whose 
name  had  not  been  certified  to  him  by  the  civil 
service  commission.  In  People^  MeCleUand, 
V.  Roberts,  148  N.  Y.  860,  31  L.  R.  A.  899.  the 
facts  showed  that  the  relator  was  appointed  to  a 
certain  position  without  having  passed  the 
civil  service  examination,  and  that  his  name 
bad  never  been  certified  to  the  comptroller  by 
the  civil  service  commission,  and  that  for  that 
reason  the  comptroller  refused  to  pay  the 
claim.  It  was  there  held  that  the  relator  was 
not  entitled  to  a  mandamus  to  compel  the 
comptroller  to  pay  him  the  salary  attached  to 
such  position,  m  the  abaence  of  a  certificate 
from  the  civil  service  commission  that  he  had 
been  duly  appointed  pursuant  to  the  civil  ser- 
vice act;  and  the  act  was  there  held  to  be  con- 
stitutional, the  court  saying:  '*The  power  of 
the  legislature  to  enact  the  law,  as  it  appears 
on  the  statute  book,  has  never  been  doubted  or 
questioned."  Again,  in  Chittenden  v.  Wtgrs- 
ter,  162  N.  Y.  345»  37  L.  R.  A.  809.  which  was 
an  action  brought  by  taxpayers  of  the  city  of 
Brooklyn  to  enjoin  the  fiscal  officers  of  the 
city  from  paying  the  salaries  earned  by  them 
to  certain  employees,  who  were  appointed  to 
their  positions  without  competitive  examina- 
tions, it  was  held  that  the  New  York  act,  with 
the  exception  of  a  provision  which  exempted 
certain  soldiers  and  sailors  from  competitive 
examination  where  the  compensation  did  not 
exceed  $4  per  day,  was  not  repugnant  to  the 
Constitution  of  the  state.  See  also  Pieck  ▼. 
Belknap,  130  N.  Y.  394;  Re  Keymer,  148  N. 
Y.  219,85L.  B.  A.  447. 

The  act  passed  by  the  legislature  of  Illinois 
on  March  20,  1B95,  is  not  unconstitutional  in 
requiring  examinations  as  therein  provided 
for,  as  tests  for  appointments  to  public  office. 
nor  in  requiring  promotions  to  be  made  in  the 
manner  therein  specified,  nor  in  attaching  a 
penalty  to  the  violation  of  the  provisions  of 
the  act.  The  act  does  not  delegate  legislative 
power  to  the  civil  service  commissioners  by 
authorizing  them  to  make  the  rules  therein 
provided  for.  In  this  state,  when  the  general 
assembly  creates  a  municipal  government,  it 
has  the  power  to  provide  the  manner  of  fill- 
ing the  offices  of  such  government  The 
legislature  may  select  any  means  for  the  ad- 
ministration of  the  municipal  government 
which  it  thinks  best  adapted  to  that  end.  It 
may  provide  for  the  election  of  municipal 
officers  by  the  people,  or  may  authorize  any 
officers  or  persons  to  fill  the  offices  by  ap- 
pointment. People,  Dunham,  v.  Morgan,  90 
111.  558,  It  has  therefore  the  right  to  enact  a 
law  which  provides  that  appointmenta  to  mn- 
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nicipal  offices  or  positions  shall  be  made  ac- 
cording to  merit  and  fitness,  and  that  such 
merit  and  fitness  must  be  ascertained  by  com- 
petitive examination.  In  most  instances,  be- 
fore the  passage  of  the  civil  service  act,  the 
municipal  ofilcers, having  the  power  to  make  ap- 
pointments to  office,  removed  their  appointees 
at  their  own  pleasure.  It  is  certainly  not  a 
violation  of  the  organic  law  to  require  them 
to  conform  to  and  obey  regulations  which 
make  merit  and  fitness  the  necessary  qualifica- 
tions for  office. 

It  is  contended,  however,  by  counsel  for  the 
respondent  Eipley,  that  the  act  is  uncopptitu- 
tional  and  voia  upon  the  alleged  ground  that 
it  delegates  to  the  civil  servic^e  commissioners 
the  exercise  of  judicial  functions.  This  con- 
tention rests  upon  the  character  of  the  pro- 
visions contained  in  §^  12,  14.  and  88  of  the 
act.  Section  12  provides  that  no  officer  or 
employee  in  the  classified  civil  service  of  any 
city,  who  shall  have  been  appointed  under 
said  rules  and  after  said  examination,  shall 
be  removed  or  discharged  except  for  cause, 
upon  written  charges,  and  after  an  opportu- 
nity to  be  heard  in  his  own  defense;  that  such 
charges  shall  be  investigated  by  or  before  said 
civil  service  commission,  or  by  or  before  some 
officer  or  board  appointed  b^  said  commission 
to  conduct  such  investigation;  that  the  find- 
ing and  decision  of  such  commission  or  in- 
vestigating officer  or  board,  when  approved 
by  said  commission,  shall  be  forthwith  en- 
forced by  such  officer;  that,  in  the  course  of 
an  investigation  of  charges,  each  member 
of  the  commission,  and  of  any  board  so 
appointed  by  it,  and  any  officer  so  appointed, 
shall  have  the  power  to  administer  oaths,  and 
shall  have  power  to  secure  by  its  subpcena  both 
the  attendance  and  testimony  of  witnesses  and 
the  production  of  books  and  papers  relevant  to 
such  investigation.  Section  14  provides  that  the 
commission  shall  investigate  the  enforcement  of 
the  act  and  of  its  rules,and  the  action  of  the  ex- 
aminers therein  provided  for,  and  the  con- 
duct and  action  of  the  appointees  in  the  clas- 
sified service  in  its  city,  and  may  inquire 
as  to  the  nature,  tenure,  and  compensation  of 
all  offices  and  places  in  the  public  service 
thereof,  and  that,  in  the  course  of  such  in- 
vestigations, each  commissioner  shall  have 
power  to  administer  oaths,  and  said  com- 
mission shall  have  the  power  to  secure  by  its 
subpoena  both  the  attendance  and  testimony 
of  witnesses  and  the  production  of  books  and 
papers  relevant  to  such  investigations.  Section 
38  provides  that  any  person  who  shall  be  served 
with  a  subpoena  to  appear  and  testify  or  to  pro- 
duce books  and  papers,  etc.,  under  the  orders  of 
the  commission,  in  the  course  of  such  investi- 
gations above  specified,  and  who  shall  refuse 
or  neglect  to  appear  or  to  testify  or  to  produce 
books  and  papers  relevant  to  said  investiga- 
tion, as  commanded  in  such  subpoena,  shall  be 
guilty  of  a  misdemeanor,  and  shall,  on  convic- 
tion, be  punished  as  provided  in  §  84,  which 
has  alreadv  been  referred  to;  that  any  circuit 
court  of  this  state,  or  any  judge  thereof,  either 
in  term  time  or  vacation  upon  application  of 
any  such  commissioner  or  officer  or  board, 
may,  in  his  discretion,  compel  the  attendance 
of  witnesses,  the  production  of  books  and  pa- 
pers, and  giving  of  testimony  before  the  com- 
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mission,  etc.,  by  attachment  for  contempt  or 
otherwise,  in  the  same  manner  as  the  produc- 
tion of  evidence  may  be  compelled  before  said 
court. 

We  regard  the  question  of  the  constitution- 
ality of  the  act,  so  far  as  its  constitutionality 
is  attacked  upon  the  ground  that  there  is  a 
supposed  delegation  of  judicial  functions  to 
the  civil  service  commissioners,  as  settled  by 
the  case  of  Interstate  Commtrce  Commission  v. 
Brimson,  164  U.  S.  447,  88  L.  ed.  1047,  4 
Inters.  Com.  Rep.  545.  '  The  12th  section  of 
the  Interstate  Commerce  Act  passed  by  Con- 
gress provided  (26  Stat,  at  L.  748.  chap.  128) 
that  the  interstate  commerce  commission 
should  have  power  to  require,  l^  subpoena* 
the  attendance  and  testimony  of  witnesses, 
and  the  production  of  books,  etc.,  relating  to 
any  matter  under  investigation;  that  in  case  of 
disobedience  to  a  subpoena  the  commission 
might  invoke  the  aid  of  any  circuit  court  of 
the  United  States  in  requiring  the  attendance 
and  testimony  of  witnesses  and  the  production 
of  books  and  papers  and  documents  under  the 
provisions  of  said  section;  that  any  of  the  cir- 
cuit courts  of  the  United  States,  within  the 
jurisdiction  of  which  such  inquiry  was  carried 
on,  might,  in  case  of  refusal  to  obey  a  subpoena 
issued  to  any  common  carrier,  subject  to  the 
provisions  of  the  act,  or  other  persons,  issue  an 
order  requiring  such  common  carrier  or  other 
person  to  appear  before  said  commission  and 
produce  books  and  papers,  if  so  ordered,  and 
give  evidence  touching  the  matter  in  question: 
and  that  any  failure  to  obey  such  order  of  the 
court  might  be  punished  by  such  court  as  a  con- 
tempt thereof.  In  the  Brimson  Case^  154  U.  S. 
447, 88  L.  ed.  1047,  4  Inters.  Com.  Rep.  545,  it 
was  held  that  the  provisions  of  said  12th  section, 
as  above  set  forth,  were  not  in  conflict  with  the 
Constitution  of  the  United  States;  that  the  party 
subpoenaed  to  testify  or  to  produce  books  and 
papers  was  bound  to  obey  the  subpoena  if  the 
testimony  sought,  and  the  books  and  papers 
called  for,  related  to  a  matter  under  investi- 
gation, which  the  commission  was  legally  en- 
titled to  investigate.  The  Constitution  of  the 
United  States  provides  that  "the  judicial 
power  shall  extend  to  all  cases  in  law  and 
equity,  arising  under  the  Constitution,  the 
laws  of  the  United  States  and  treaties  made,  or 
which  shall  be  made  under  their  authority. 
.  .  .  to  controversies  to  which  the  United 
States  shall  be  a  party,"  etc.  Const,  art.  8, 
§  2.  In  that  case  the  Supreme  Court  of  the 
United  States  held  that  the  issue  made  before 
the  circuit  court  upon  the  application  of  the 
commission  for  an  order*  to  compel  the  giving 
of  testimony  or  the  production  of  books  and 
papers  was  a  •*ca8e"  or  "controversy,"  within 
the  meaning  of  the  Federal  Constitution, 
which  authorized  the  circuit  court  to  act,  and 
that  the  judgmentof  the  circuit  court  rendered 
in  pursuance  of  such  application  was  none  the 
less  judicial  in  its  character  because  the  efi'ect 
of  it  was  to  aid  an  administrative  body  in  the 
performance  of  the  duties  legally  imposed 
upon  it  by  Congress  in  execution  of  a  power 
granted  by  the  Constitution.  As  we  under- 
stand the  Brimson  Case,  it  also  holds  that 
where  an  act  of  Congress  made  the  refusal  of 
a  witness,  duly  summoned,  to  appear  and  tes- 
tify before  the  commission  in  re^ct  to  a  mat- 
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ter  rightfully  committed  to  that  body  for  ex 
amiDstion,  an  offense  against  the  United 
States,  punishable  by  fine  or  imprisonment  or 
both,  a  criminal  prosecution  or  a  proceeding 
by  information  could  be  instituted  against 
the  party  who  had  committed  such  of- 
fense. The  Constitution  of  Illinois  (art.  6, 
§  12)  provides  that  "the  circuit  courts  shall 
have  original  Jurisdiction  of  all  causes  in  law 
and  equity,"  etc.  In  the  civil  service  act  the 
commission  is  authorized  to  subpoena  witnesses 
to  testify  and  to  produce  books  and  papers  in 
the  investigation  of  a  matter  which  is  clearly 
within  its  power  to  investigate,  for  the  reasons 
already  stated.  This  being  so,  upon  the  re- 
fusal of  the  witness  to  obey  the  subpoena  the 
application  of  the  commission  to  the  circuit 
•court  for  an  order  requiring  such  persons  so 
to  appear  before  the  commission  and  give  evi- 
dence or  produce  books  and  papers  would  con- 
stitute such  a  case  as  would  authorize  the  cir- 
cuit court  to  act.  The  judicial  function  is  per- 
formed by  the  court,  and  not  by  the  com- 
mission. The  commission  is  not  authorized 
to  punish  the  party  for  contempt,  but  the 
circuit  court,  upon  the  application  of  the 
commission,  makes  the  order  to  produce  the 
papers,  and,  upon  failure  to  obey  the  order, 
inflicts  the  punishment  as  for  a  contempt. 
There  is  here  no  delegation  of  the  Judicial 
functions  to  the  commission,  but  simply  a  pro- 
vision for  the  exercise  of  Judicial  functions  by 
the  circuit  court.  The  views  here  advanced 
do  not  conflict  with  the  decision  of  this  court 
in  Puterhaugh  v.  Smith,  181  111.  199,  which 
latter  case  was  decided  before  this  question 
was  passed  upon  by  the  Supreme  Court  of  the 
United  States  in  Interstate  Commerce  Com- 
mimon  v.  Brimaon,  164  U.  S.  447,  88  L.  ed. 
1047,  4  Inters.  Com.  Rep.  645.  It  was  held 
in  the  Puterhaugh  Caae  that  so  much  of  a 
certain  act.  entitled  "Evidence,"  as  author- 
ized a  Judge  in  vacation  to  punish  in  a  sum- 
mary manner,  by  fine  and  imprisonment,  or 
fine  or  imprisonment,  a  person  who  should 
refuse  to  obey  a  subpoena  of  a  notary  public 
to  appear  and  have  his  deposition  taken,  or  to 
subscribe  his  name  to  a  deposition,  was  uncon- 
stitutional; but  the  decision  in  that  case  was 
placed  upon  the  ground  that  the  witness  there 
merely  acted  in  contempt  of  the  notary's  au- 
thority, and  not  in  contempt  of  the  authority 
of  the  circuit  court.  Here,  however,  the  civil 
service  act  does  not  provide  for  punishment  of 
the  parly  for  failing  to  obey  the  subpoena  of 
the  commission,  but  for  failinffto  obey  the  or- 
der made  by  the  circuit  court.  When  the  appli- 
cation is  made  by  the  commission  or  commis- 
sioners, the  court  is  authorized  to  compel  the 
attendance  of  witnesses,  by  attachment  for  con- 
tempt or  otherwise,  'in  the  same  manner  as  the 
production  of  evidence  mav  be  compelled  be- 
fore said  court. "  The  orderly  course  of  the  pro- 
ceeding would  require  that  an  order  should  be 
made  requiring  the  witness  to  testify,  and  that 
it  should  appear  that  the  witness  refused  to 
obey  said  order,  before  the  punishment  for 
contempt  could  be  inflicted  upon  him.  The 
phraseology  of  §  88  involves  the  making  of 
such  order  as  a  preliminary  step  before  the 
punishment  is  inflicted.  We  are  of  the  opin- 
ion that  the  act  is  not  unconstitutional  as  del- 
egating Judicial  power  to  the  commission. 
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But,  even  if  the  provision  authorizing  the 
commission  to  make  application  to  the  circuit 
court  in  the  manner  .stated  was  unconatitu- 
tional,  it  would  4 not  necessarily  follow  that 
the  whole  act  should  fall  because  of  such  un- 
constitutional provision.  Where  one  provision 
in  an  act  is  in  conflict  with  the  Constitn- 
tioo,  but  is  so  independent  of  other  proviaions 
that  without  it  the  latter  are  complete,  and 
fully  capable  of  execution,  the  act  will  be 
construed  the  same  as  if  the  void  part  had 
never  been  inserted.  Dupee  v.  Swiaert,  137 
111.  494. 

It  is  claimed  by  counsel  for  the  respondent 
Eipley  that  the  law  is  unconstitutional  aa  vio- 
lating those  sections  of  the  Constitution  which 
secure  the  right  of  trial  by  Jury.  The  right 
of  trial  by  jury  is  not  violated  by  the  provisions 
of  the  civil  service  act  which  provide  for  the 
summoning  of  witnesses  and  the  requiring  of 
such  witnesses  to  testify  and  to  produce  books, 
papers,  etc.,  and  which  further  provide  that, 
in  the  event  of  their  failure  to  obey  the  order 
of  the  court  in  this  regard,  they  shall  be  pon- 
ished  for  contempt.  The  issue  presented  by 
these  provisions  is  not  one  for  the  determina- 
tion of  the  Jury.  It  is  an  issue  of  law,  ex- 
clusively, and  not  of  fact.  In  matters  of  con- 
tempt a  Jury  is  not  required  by  due  process  of 
law.  Interstate  Commerce  Commimon  v.  Brim- 
son,  164  U.  S.  447.  88  L.  ed.  1047,  4  Inters. 
Com.  Rep.  646;  Be  Clark,  65  Conn.  17,  28  L. 
R.  A.  242. 

Counsel  also  contends  that  §  12.  which  pro- 
vides for  the  trial  of  charges  against  appoint- 
ees, violates  the  constitutional  right  of  trial 
by  jury.  This  is  said  to  be  so  upon  the  alleged 
ground  that  the  oflSce  from  whicn  the  oflloer  or 
employee  is  to  be  removed  or  discharged  in 
case  the  charges  presented  against  him  are 
sustained  is,  with  its  attending  emoluments, 
the  property  of  the  oflSceholder,  and  that  no 
man  can  be  deprived  of  his  property  without  a 
trial  by  a  Jury  of  his  peers.  This  position  is 
wholly  untenable.  A  public  oflice  is  not  prop- 
erty, nor  are  the  prospective  fees  of  an  office 
the  property  of  its  incumbent  An  office  is  a 
mere  right  to  exercise  a  public  function  or 
employment  It  is  not  the  subject  of  sale. 
purchase,  or  encumbrance.  The  term  * 'office" 
implies  a  delegation  of  a  portion  of  the  sover- 
eign power  of  the  government  to  the  person 
flUing  the  office.  Its  duties  are  to  be  per- 
formed for  the  beneflt  of  the  public,  and  in  the 
public  interest.  19  Am.  &  Eng.  £nc  Law, 
pp.  881,  882.  In  Donahue  v.  WiU  County.  100 
111.  04,  it  was  held  that  a  law  which  aathorizes 
county  boards  to  remove  county  treasurers 
from  office  for  certain  violations  of  their  duties 
was  not  unconstitutional;  that  the  removal  of 
an  official  from  office  was  not  a  judicial  act 
and  in  that  case  could  be  performed  by  the 
county  board.  In  the  Donahue  Case,  100 I1L 
94,  the  contention  that,  under  the  constitu- 
tional provision  prohibiting  any  person  to  be 
deprived  of  his  property  without  process  of 
law,  a  county  treasurer  could  only  be  deprived 
of  his  office  by  a  trial  and  Judgment  in  a  court 
of  law,  was  held  to  be  wholly  untenable.  We 
there  said  (p.  108):  "It  is  impossible  to  con- 
ceive how,  under  our  form  of  government,  a 
person  can  own.  or  have  a  title  to,  a  govern- 
mental office.    Offices  are  created  for  the  ad- 
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miDistration  of  public  afflairs.  When  a  per- 
son is  inducted  into  an  office,  he  thereby  be- 
comes empowered  to  exercise  its  powers  and 
perform  its  duties,  not  for  his,  but  for  the  pub- 
lic, benefit.  It  would  be  a  misnomer  and  a  per- 
Tersion  of  terms  to  say  that  an  incumbent 
owned  an  office,  or  had  any  title  to  it."  In 
State,  Atiy.  Qen.,  v.  Hawkins,  44  Ohio  St.  98, 
the  supreme  court  of  Ohio  said:  ''The  in- 
cumbent of  an  office  has  not,  under  our  sys- 
tem of  government,  any  property  in  it.  His 
right  to  exercise  it  is  not  based  upon  any  con- 
tract or  grant.  It  is  conferred  on  him  as  a 
pubhc  trust  to  be  exercised  for  the  benefit  of 
the  public."  If  the  removal  of  a  county  offi- 
cial, for  cause  does  not  involve  the  exercise  of 
judicial  power,  then  certainly  the  removal  of 
a  municipal  officer  is  not  the  exercise  of  judi- 
cial power.  State,  Atty,  Oen,,  v.  Hawkins,  44 
Ohio  8t.  98.  The  legislature  has  the  power  to 
control  the  municipalities  created  by  it.  Such 
municipalities  must  look  to  the  state  for  such 
charters  of  government  as  the  legislature  shall 
see  fit  to  provide;  and  while  they  have  a 
right  to  manage  their  own  local  concerns  and 
choose  their  own  administrative  and  police 
officers,  yet  this  right  is  subject  to  such  ex- 
ceptions as  the  legislative  power  of  the  state 
may  see  fit  to  make.  Cooley,  Const.  Lim.  6tb 
ed.  pp.  203  (notes),  227,  231.  Therefore  the 
legislature  may  direct  how  municipal  officers 
shall  be  elected  or  appointed  by  the  cities  and 
villages  in  the  state,  and  how  such  officers  may 
be  removed.  Moreover,  the  provisions  of  the 
civil  service  act  for  the  removal  or  discharge  of 
officers  or  employees  upon  written  charges  are 
purely  statutory  provisions.  The  constitutional 
provision  that  *'the  right  of  tri^  by  jury,  as 
heretofore  enjoved,  shall  remain  inviolate," 
-was  not  intended  to  introduce  the  right  of  trial 
by  jury  into  special,  summary  jurisdictions, 
unknown  to  the  common  law,  and  not  pro- 
viding for  that  mode  of  trial.  People.  Peoria 
County,  V.  Bill,  168  111.  186,  36  L.  R.  A,  684. 

It  is  further  claimed  that  the  law  is  uncon- 
stitutional as  bein^  special  legislation.  This 
contention,  also,  is  without  force,  as  the  law 
itself  provides  for  its  operation  only  in  those 
cities  which  by  a  vote  of  the  people  may  adopt 
it.  Laws  of  this  character  are  not  obnoxious 
to  the  constitutional  inhibition  against  special 
legislation.  People,  QrinneU,  v.  Hoffman,  116 
111.  601,  56  Am.  Rep.  798.  The  present  law 
bas  been  adopted  by  the  people  of  the  city  of 
Chicago. 

Counsel  for  the  respondent  Eipley  also  con- 
tends that  g  35  of  the  act  is  unconstitutional. 
Section  35  provides  that  "if  any  person  shall 
be  convicted  under  the  next  preceding  section, 
any  public  office  or  place  of  public  employ- 
ment, which  such  person  may  hold,  shall,  by 
force  of  such  conviction,  be  rendered  vacant, 
and  such  person  shall  be  incapable  of  holding 
any  office  or  place  of  public  employment  for 
the  period  of  five  years  from  the  date  of 
such  conviction."  We  are  inclined  to  agree 
with  counsel  that  the  portion  of  this  section 
which  makes  the  person  therein  referred  to  in- 
capable of  holding  any  office  or  place  of  pub- 
lic employment  for  the  period  of  five  years 
from  the  date  of  his  conviction  is  unconstitu- 
tional. Section  8  of  article  2  of  the  Constitu- 
tion of  this  state  provides  that  *'no  person  shall 
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be  held  to  answer  for  a  criminal  o£fense  unless 
on  indictment  of  a  grand  jury,  except  in  cases 
in  which  the  punishment  is  by  nne,  or  im- 
prisonment otherwise  than  in  the  penitentiary," 
etc.  The  act  seems  to  contemplate  prosecu- 
tions by  information  for  the  violations  of  its 
provisions.  No  person  can  be  held  to  answer 
for  any  crime,  for  which  an  infamous  punish- 
ment may  be  imposed  by  the  court,  without 
presentment  or  indictment  by  a  grand  jury. 
A  crime  which  subjects  the  party  to  a  disqual- 
ification to  hold  office  in  case  he  is  convicted  of 
such  crime  is  an  infamous  crime.  Disqualifica- 
tion from  holding  office,  if  inflicted  as  a  pun- 
ishment for  crime,  is  an  infamous  punishment. 
Ex  parte  Wilson,  114  U.  8.  417,  29  L.  ed.  89. 
Here  §  85  of  the  act  provides  for  punishing 
the  party  guilty  of  violating  its  provisions  b^ 
disqualifying  him  from  holding  office.  This 
is  not  a  punishment  by  fine  or  imprisonment 
otherwise  than  in  the  penitentiary,  and  is  in 
addition  to  such  punishment  by  fine  or  im- 
prisonment in  the  county  jail,  or  by  both  fine 
and  imprisonment,  as  is  specified  in  §  34.  So 
far,  therefore,  as  the  act  provides  for  the  in- 
fiiction  of  punishment  by  a  disqualification  to 
hold  office,  where  the  prosecution  is  by  in- 
formation, and  not  by  indictment,  it  is  in  vio- 
lation of  ^  8  of  article  2  of  the  Constitution. 
It  is  true  that  §  35  provides  that  such  disquali- 
fication shall  only  be  for  five  years  from  the 
date  of  the  conviction,  but,  as  counsel  have  fur- 
nished us  with  no  authority  in  favor  of  the  po< 
sition  that  a  limitation  of  the  disqualification  to 
a  period  of  years  is  different  from  a  disqualifica- 
tion where  no  such  limitation  had  been  flxed,and 
has  presented  us,  in  the  briefs,  with  no  reasons 
or  arguments  upon  the  subject,  w^  assume  that 
the  disqualification  for  a  limited  period  is  as 
much  an  infamous  punishment  as  though  it 
was  not  subject  to  any  such  limitation.  But 
the  obnoxious  feature  which  thus  exists  in  §  35 
may  be  eliminated  from  the  act  without  in- 
validating its  other  provisions.  With  the  ex- 
ception thus  indicated,  our  conclusion  is  that 
(he  act  is  not  unconstitutional  in  any  of  the 
resi>ects  heretofore  mentioned,  and  which  have 
been  called  to  our  attention  by  counsel  for  the 
respondent  Kipley. 

2.  The  demurrers  of  the  petitioner  to  the 
answers  and  plea  raise  a  further  question  as  to 
the  proper  construction  of  certain  provisions  of 
the  civil  service  act.  Section  8  of  the  act  pro- 
vides that  '*said  commissioners  shall  classify 
all  the  officers  and  places  of  employment  in 
such  city  with  reference  to  the  examinations 
hereinafter  provided  for,  except  those  offices 
and  places  mentioned  in  §  11  of  this  act.  The 
officers  and  places  so  classified  by  the  commis- 
sion^ shall  constitute  the  classified  civil  service 
of  such  city,  and  no  appointments  to  any  of 
such  offices  or  places  shall  be  made  except  un- 
der and  according  to  the  rules  hereinafter 
mentioned."  Section  6  provides  that  *'all 
applicants  for  offices  or  places  in  said  classified 
service,  except  those  mentioned  in  §11,  shall 
be  subjected  to  examination,"  etc.  The  plain 
meaning  of  these  sections  is  that  the  offices 
and  places  mentioned  in  §  11  are  not  to  be 
classified  under  the  act,  and  are  excepted  out 
of  the  operation  of  the  provisiofis  of  the  act. 
Section  11,  which  thus  designates  the  officers 
excepted  from  the  classified  service,  is  as  fol 
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lows;    "Officers  who  are  elected  by  the  people, 
or  who  are  elected  by  the  city  council  pursusDt 
to  the  city  charter,  or  whose   appointmeDt  is 
subject  to  confirmatioD  by   the  city    couocil. 
judges,  aod  clerks  of  election,  members  of  any 
board  of  education,    the  superintendent  and 
teachers  of  schools,  heads  of  any  principal  de- 
partment of  the  city,  members  of  the  law  de- 
partment, and  one    private    secretary  of  the 
mayor,  shall  not  be  included  in  such  classified 
service."    The  present  controversy  arises  out 
of  a  difference  of  opinion  between  the  peti- 
tioner and  the  respondents  as  to  the  meaning 
of  the  two  clauses,    '* whose    appointment  is 
subject  to  confirmation  by  the  city  council," 
and  "heads  of  any  pnncipal  department  of  the 
city."    Under  ordinances  existing  at  the  time 
of  the  passage  of  the  civil  service  act,  certain 
departments  of  the  municipal  government  of 
the  city  of  Chicago,  known  as'  the  "Depart- 
ment of  Police,"  the  ''Fire  Department,"  the 
"Department  of  Health."  the  * 'Department  of 
Public  Works,"  the    ''Department  of   Build- 
ings," and  the   "Department  of  Law,"  were 
in     existence     and     in     operation,     having 
been    created   and  established  by  such  ordi- 
nances.    By  the  terms  of  such  ordinances,  and 
in  pursuance  of  a  practice  which  had  existed 
for  many  years,  each  of  these  departments  had 
one  head,  and  each    of    these   heads  was    ap- 
pointed by  the  mayor,  by  and  with  the  advice 
and  consent  of  the  city  council.    Thus,  the 
ordinance  in  regard  to  the  police  provides  as 
follows:     "there  is  hereby  created  the  oftice  of 
superintendent  of  police,  who  shall  be  the  bead 
of  said  department  of  police."    The  fire  ordi- 
nance provides  as  follows:     **There  is  hereby 
created  the  office  of  fire- marshal,  who  shall  be 
the  head  of  the  fire  department."    The  health 
ordinance    provides    as    follows:    "There  is 
hereby  created  the  office  of  commissioner  of 
health,  who  shall  be  the  bead  of  said  depart- 
ment of  health."    The  ordinance  in  regard  to 
public  works  provides  as  follows:    "There  is 
hereby  created  the  office  of  commissioner  of 
public  works,  who  shall  be  the  head  of  said  de- 
partment of  public  works."    The  ordinance  in 
regard  to  buildings  provides  as  follows:  "There 
is  hereby  created  the  office  of  commissioner  of 
buildings,  who  shall  be  the  head  of  the  said  de- 
partment of  buildings."    The  ordinance  in  re- 
gard to  law  provides  as  follows:  "There is  here- 
by created  the  office  of  corporation  counsel,  who 
shall  be  the  head  of  the  law  department."  These 
ordinances  further  provide  that  there  shall  be 
certain  subordinates  or  assistants  for  each  of 
these  departments,  who  are  specifically  named 
in  the  ordinance.    By  the  terms  of  these  ordi- 
nances, all  of  these  subordinates  or  assistants, 
with  a  few  exceptions,  to  be  hereinafter  men- 
tioned, were  appointed  in  each  department,  by 
the  head  of  that  department,  either  subject  to 
the  approval  and  consent  of  the  mayor,  or  with- 
out such  approval  or  consent.     Thus,  the  ordi- 
nance in  regard  to  police  provides  as  follows: 
"There  is  hereby  established  an  executive  de- 
partment of  the  municipal  government  of  the 
city  of  Chicago,    which    shall    be  known  as 
the  Department  of  Police,  and  shall  embrace 
the  superintendent  of  police,  an  assistant  su- 
perintendent of  pohce,  a  secretary  of  the  de- 
partment of  police,   a  secretary  to  said  super- 
intendent, one   inspector  of  police   for  each 
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police  division,  one  captain  of  police  for  each 
police  district,  and  such  number  of  lieutenants, 
sergeants,  detective  sergeants,  sergeants  of  de- 
tectives, desk  sergeants,  patrol  men  clerks. pho- 
tographers, telegraphers,  and  veterinary  sur- 
geons as  has  been,  or  majr  be,  prescribed  by  or- 
dinances."   The  contention  of  the  petitioner  is 
that  the  expression,  "beads  of  any  prindptl 
department  of  the  city,"  as  those   words  are 
used  in  §  11,  means  when  the  act  is  applied  to 
the  city  of   Chicago,  the  following  officers,  to 
wit:    The    superintendent  of  police,  the   fire 
marshal,  the  commissioner  of  health,  the  com- 
missioner of  public  works,  the  commissioner 
of  buildings,  and  the  corporation  counsel.     On 
the  contrary,  the    respondents    who  are  civil 
service  commissioners  contend  that  the  words, 
**heads  of  any  principal  department  of  the  city" 
mean,  not  only  the  said  officials  who  are  des- 
ignated as   heads  in  the  ordinances,  but  also 
certain  subordinates  or  assistants  named  in  the 
ordinances.    For  instance  in  the  present  case 
it  is  contended  by  the  civil  service  commission- 
ers that  the  assistant  superintendent  of  police, 
the  secretary  of  the  department  of  police,  and 
the  inspectors  of  police  must  be  regarded  as 
beads  of  the  police  department.     The  respond- 
ent Kipley  further  contends  that  the  capuius 
of  police  shall  he  regarded  as  heads    of  the 
police  department.     The  same  contention  is 
made  in  regard  to  certain  of  the  subordinates 
and  assistants  in  the  other  departments  above 
named.     Therefore  the  question  which  is  to  be 
determined  in  this  branch  of  the  case  is  tbi<i: 
What  was  the  meaning  of  the  legislature  when 
it  provided,  in  ^  11, that  "heads  of  any  pr!nci{»l 
department  of  the  city"  should  not  be  included 
in  the  classified  service? 

The  practice  which  has  prevailed  under  a 
Constitution  or  a  statute  for  a  long  aeries  of 
years,  unchallenged  and  unquestioned,  can  be 
resorted  to  as  affording  strong  evidence  of  the 
meaning  of  any  phrase  or  term  used  in  such 
Constitution  or  statute.  Bunn  v.  People^  Lafiin, 
45  III.  897:  Opinion  of  the  Justices,  188  Mass. 
601.  In  determining  the  meaning  of  a  statute, 
a  court  will  have  regard  to  existinj^  ctrcum- 
stances  or  contemporaneous  conditioos,  and 
also  to  the  objects  sought  to  be  obtained  by  the 
statute,  and  the  necessity  or  want  of  necessity 
for  its  adoption.  Hatcesy,  Chicago,  158  ilL  653. 
80  L.  R.  A.  2:^5.  It  is  conceded  by  counsel  od 
both  sides,  in  their  arguments,  that  the  legis- 
lature passed  the  civil  service  act  with  foil 
knowledge  of  the  ordinances  of  the  city  of  Chi- 
cago, which  designated  each  of  the  officers  al- 
ready named  as  the  head  of  each  of  the  depart- 
ments above  mentioned.  The  opinion  of  the 
corporation  counsel,  which  is  made  a  part  of 
the  answer  of  the  respondent  Kipley,  makes 
the  following  statement:  "We  find  no  diffi- 
culty in  passing  upon  the  question  as  to  what 
are  principal  departments  in  the  service  of  thi^ 
city,  as  the  ordinances  of  the  city  provide  for 
such  departments.  They  are  the  departments 
of  public  works,  buildings,  fire,  health,  and 
police."  The  respondents,  who  are  ciYil  serv- 
ice commissioners,  by  adopting  the  answer 
of  the  respondent  Eipley,  also  adopted  the 
statement  as  to  what  are  the  principal  de- 
partments  of  the  city.  It  is  also  admitted  in 
the  argument  of  counsel  that  the  appoiat- 
ment  of  all  of  the  six  officers  above  named 
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is  made  subject  to  the  approval  of  the  city 
couDcii.  It  is  also  conceded  by  counsel  for 
the  civil  service  conimissioners  "that  the  word 
"heads,"  as  used  in  §  11,  should  be  given  the 
meaninfr  which  it  had  at  the  time  of  the  passage 
of  the  civil  service  act.  The  word  "department" 
had  a  well  understood  meaning,  and  had  been 
used  in  prior  statutes,  and  in  the  city  and  vil- 
lage act  itself,  at  the  time  when  the  civil  serv- 
ice act  was  passed.  Thus,  in  §  8  of  article  7 
of  the  city  and  village  act  the  following  words 
are  used,  to  wit:  "Neither  the  city  council,  nor 
the  board  of  trustees,  nor  any  department  or 
officer  of  the  corporation,"  etc.  In  $  17  of  the 
same  article,  the  city  comptroller  is  authorized 
to  require  of  all  officers  a  statement  of  the  con- 
dition and  expenses  of  their  respective  offices 
or  "departments."  Section  2  of  the  act  in  re- 
gard to  the  police  and  firemen's  relief  fund 
provides  that  "the  superintendent  or  chief  of- 
ficer of  the  police  department,  the  fire  marshal 
or  chief  officer  of  the  fire  department,"  and 
other  officials,  shall  constitute  the  board  therein 
named.  So  also,  in  the  act  of  1887,  in  regard 
to  the  police  pension  fund,  §  2  speaks  of 
the  "superintendent  or  chief  officer  at  the  po- 
lice department."  1  Starr  &  C.  Anno.  Stat. 
2d  ed.  pp.  727,  781,  885.  838.  There  can  be 
no  doubt  that  the  words  as  used  in  §  11  were 
intended  by  the  legislature  to  refer  to  heads  of 
the  principal  departments,  as  they  existed  un- 
der ordinances  then  in  force.  At  that  time 
there  was  no  principal  department  of  the  city 
government  in  Chicago  which  had  more  than 
one  head.  Each  department  had  a  single  head. 
Counsel  say  that,  in  the  clause  "heads  of  any 
principal  department  of  the  city,"  the  word 
"heads"  is  plural,  and  the  words  "any  depart- 
ment" are  singular,  and  that,  therefore,  the 
legislature  must  have  contemplated  that  there 
should  be  two  or  more  heads  in  one  depart- 
ment. In  pursuance  of  this  construction,  it  is 
then  contended  that  certain  subordinate  offi- 
cers in  each  department,  such  as  the  assistant 
superintendent  of  police,  the  secretary  of  the 
police  department,  each  police  inspector,  and 
each  captain  of  police,  may  be  regarded  as  one 
of  the  heads  of  the  department  of  police.  If 
it  be  true  that,  when  the  civil  service  act  was 
passed,  each  principal  department  had  onlv 
one  head,  and  if  it  be  also  true,  as  it  is  ad- 
mitted, that  the  legislature  had  full  knowledge 
of  the  ordinance  giving  one  head  to  each 
principal  department,  then  the  legislature  must 
have  intended  to  refer  to  each  single  head  of 
each  principal  department  by  the  words  used 
in  g  11.  If  the  legislature  meant  that  only 
heads  of  a  department  should  be  excluded 
from  the  classified  service,  then,  where  a  de- 
partment had  only  one  head,  such  single  head 
would  not  be  excluded.  Such  a  construction 
cannot  be  accepted  as  correct.  The  intention 
evidently  was  that  the  head  or  heads  of  any 
principal  department  should  be  excepted.  If 
there  was  only  one  head,  such  single 
bead  should  be  excepted;  if  there  were 
two  or  more  heads,  they  should  be  ex- 
cepted. It  might  be  that  the  legislature 
could  or  would  create  some  departnient  be- 
sides and  outside  of  those  existing  at  the  time 
of  the  passage  of  the  act,  which  should  con- 
sist of  several  persons  as  heads,  instead  of  one 
person.  In  such  case  such  heads  would  come 
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within  the  meaning  of  §  11.  But,  so  far  as 
the  city  of  Chicago  is  concerned,  the  depart- 
ments, at  the  time  of  the  passage  of  the  act, 
had  each  only  one  head,  and  therefore  the 
words  used  in  ^  U  must  refer  to  such  heads  as 
then  existed.  In  g  10  immediately  preceding 
§11,  the  legislature  three  times  makes  use  of 
the  expression  "the  head  of  the  department," 
or  the  "head  of  any  department,"  making  use 
of  the  singular  number.  Section  10  provides 
that  "the  head  of  the  department,"  etc.,  shall 
notify  the  commission  of  a  vacancy.  Therein 
the  head  of  the  department  is  authorized,  un- 
der certain  circumstances,  with  the  consent  of 
the  commission,  to  discharge  a  candidate. 
Therein,  also,  the  head  of  any  department  is 
authorized,  under  certain  circumstances,  with 
the  approval  of  the  commission,  to  make  a 
temporary  appointment.  Section  10  also  re- 
fers to  "the  head  of  the  department"  as  the  ap- 
pointing officer.  This  feature  of  §  10  corre- 
sponds with  the  ordinances  referred  to,  which 
make  "the  head"  of  each  one  of  the  six  depart- 
ments above  referred  to  the  appointing  officer 
of  most  of  the  subordinates  in  his  department, 
with  a  certain  limited  number  of  exceptions. 
It  cannot  be  that  after  the  use,  in  g  10  of  the 
expressions  which  refer  to  one  single  head  of 
a  department,  the  legislature  intended  a  dif- 
ferent meaning,  by  the  use  of  the  words  con- 
tained in  §  11.  l*he  expression  there  used  is 
merely  a  piuralizing  of  the  expression  used  in 
§  10,  so  as  to  convey  the  idea  that,  where  there 
were  several'  departments  and  one  head  in 
each  department,  there  were  heads  of  de- 
partments. 

The  construction  contended  for  by  counsel 
as  to  the  meaning  of  the  words  "heads  of  any 
department  of  the  city"  would  not  onlv  de- 
stroy and  nullify  the  civil  service  act  itself,  but 
would  lead  to  confusion  and  uncertainty  in  its 
interpretation.  If  the  expression  "heads  of 
any  principal  department"  is  not  to  be  inter- 
preted to  have  the  meaning  given  to  it  in  the 
ordinances  in  force  when  the  act  was  passed, 
what  rule  of  interpretation  is  to  be  adopted  in 
determining  who  are  the  heads  of  anv  prin- 
cipal department,  and  how  many  heaas  there 
shall  be?  Counsel  say  it  must  be  determined 
who  are  heads  by  applying  certain  tests.  It  is 
said  that,  where  an  employee  is  author- 
ized to  exercise  control  in  the  absence  of  the 
chief  officer  of  the  department,  such  employee 
ought  to  be  considered  a  head.  Tbereis  noth- 
ing in  the  act  which  justifies  ^the  application 
of  any  such  rule,  in  order  to  determine  who 
are  the  heads.  It  it  also  said  that  where  an 
employee  has  charge  of  the  hiring  and  employ- 
ing of  a  large  number  of  men  and  the  expendi- 
ture of  large  sums  of  money,  and  is  to  be  ap- 
pointed only  with  the  mayor's  concurrence, 
and  whose  position  is  next  to  that  of  the  chief 
of  the  whole  department,  such  an  employee 
must  be  considered  a  head  of  the  division  or 
department  under  his  supervision.  There  is 
nothing  in  the  act  which  justifies  the  applica- 
tion of  any  such  test  as  is  thus  indicated.  It 
is  also  said,  that  where  any  employee  has  confi- 
dential and  business  relations  with  the  chief 
officers  in  any  branch  of  the  city  service,  he  is 
to  be  deemed  a  head.  This  test  also  is  with- 
out sanction  in  any  of  the  terms  of  the  act. 
All  these  tests  ignore  the  fact  that  the  "heads" 
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referred  to  must  be  the  heads  of  ''any  princi- 
pal department,*'  not  the  head  of  a  division  or 
a  department  under  the  supervision  of  a  subor- 
dinate. The  "principal"  departments  are 
limited  in  number, being  either  six  departments, 
or  seven  departments  if  the  department  of 
finance  is  included;  and  each  of  such  depart- 
ments, as  has  already  been  stated,  has  only 
one  head.  If  the  construction  contended  for 
by  counsel  is  correct,  then,  v^hen  §  10  author- 
izes "the  head  of  the  department"  to  notify 
the  commission  of  a  vacancy,  which  one  of 
such  heads  is  to  give  such  notice?  and  why  is 
not  the  direction  that  "the  heads  of  the  de- 
partment" should  give  the  notice,  instead  of 
a  direction  that  "the  head"  thereof  should 
give  it?  The  construction  thus  contended  for 
would  prevent  the  fulfilment  of  the  object 
contemplated  by  the  act  itself.  If  it  be  once 
held  that  there  can  be  other  "beads  of  any 
principal  department"  than  those  existing  in 
the  ordinances  at  the  time  the  act  was  passed, 
then  new  *' heads"  may  from  time  to  time  be 
created  by  the  common  council  or  the  appoint- 
ing officers;  and  every  foreman  who  has  a 
s^uad  of  men  at  work  under  him  will  be  con- 
sidered the  head  of  a  department.  The  object 
of  the  law  is  to  provide  for  appointment  to  of- 
fice upon  the  basis  of  merit  and  fitness;  as  ascer- 
tained bv  competitive  examinations  which  are 
open  and  free  to  all.  But  if  the  doctrine  is  to 
prevail  that  new  heads  of  any  principal  de- 
partment may  be  created  whenever  the  exi- 
gencies of  politics  or  the  demands  of  partisan 
service  require  it,  appointments  upon  the 
basis  of  merit  and  fitness  will  soon  cease  to  be 
made.  In  addition  to  this,  the  act  contem- 
plates that  promotions  shall  be  made  from  one 
grade  of  the  civil  service  to  another,  upon  the 
basis  of  ascertained  merit  and  seniority  in  serv- 
ice and  examination.  If,  however,  every  of- 
ficer who  has  a  number  of  subordinates  under 
him  is  to  be  regarded  as  the  head  of  a  princi- 
pal department,  there  can  be  no  opportunity 
for  promotion.  If  all  are  heads,  and  all  thus 
occupy  the  highest  grades,  there  will  be  no 
lower  grades  from  which  subordinates  can  rise 
by  promotion.  Thus,  the  intention  of  the  leg- 
islature in  passing  the  act  to  make  both  orig- 
inal appointments  and  subsequent  promotions 
depend  upon  merit,  and  upon  merit  as  ascer- 
tained by  examinations,  will  be  defeated.  It 
is  well  settled  that  courts  will  construe  an  act 
of  the  legislature  so  as  to  give  effect  to  the 
plain  intention  of  the  body,  as  embodied  in 
the  act.  JSofn/  v.  People,  134  III.  66.  In  so  far 
as  the  administration  of  the  civil  service  act  is 
dependent  upon  the  action  of  the  judicial  de- 
partment, "it  is  entitled  to,  and  doubtless  will 
receive  a  fair  and  liberal  construction,  not  only 
according  to  its  letter,  but  its  true  spirit  and 
the  general  purpose  of  its  enactment."  Peo- 
vU,  McClelland,  v.  Eoberts,  148  N.  Y.  360,  81 
L.  R  A.  399. 

But  §11  also  says  that  ofiicers  "whose  ap- 
pointment is  subject  to  confirmation  by  the 
city  council"  shall  not  be  included  in  the  classi- 
fied service.  Counsel  say  that  the  heads  of 
the  principal  departments,  as  created  in  the 
ordinances  already  referred  to,  are  oflScers 
whose  appointment  is  subject  to  confirmation 
by  the  city  council.  It  is  therefore  argued 
that,  if  the  words  "heads  of  any  principal  de- 
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partment  of  the  city"  refer  only  to  the  single 
heads  already  referred  to,  then  §  11  is  aabject 
to  the  criticism  of  a  mere  repetition  in  the 
matter  of  the  excepted  class.  The  theory  of 
counsel  seems  to  be  this:  When  ^  11  said  that 
officers  whose  appointment  is  subject  to  con- 
firmation by  the  city  council  shall  Dot  be 
included  in  the  classified  service,  it  said 
thereby  that  the  head  of  each  principal  depart- 
ment, as  named  in  the  ordinances,  should  not 
be  included;  and  that,  this  being  so,  when  it 
afterwards  used  the  expression  * 'heads  of  any 
principal  department  of  the  city,"  it  merely 
repeat^  an  exception  which  had  been  already 
made,  if  the  construction  contended  for  by  the 
attorney  general  is  correct.  It  is  true  that  each 
head  of  each  principal  department  conaes  un- 
der both  designations  in  g  11,  to  wit,  the  des- 
ignation "whose  appointment  is  subject  to 
confirmation  by  the  city  council,"  and  also  the 
designation  "heads  of  any  principal  department 
of  the  city."  But  the  same  Is  true  of  sevioml 
other  officials  mentioned  in  ^  11.  Thus,  the 
section  mentions  judges  and  clerks  of  elecUoa. 
Judges  and  clerks  of  election  are  included  in 
the  previous  expression,  to  wit,  "offloera  .  .  . 
who  are  elected  bv  the  city  council  pursuant 
to  the  city  charter.  This  is  so  because  §  9  of 
article  4  of  the  city  and  village  act  provides 
thst  the  city  council  shall  appoint  the  judges 
and  clerks  of  election.  It  may  be  said  there- 
fore, that  the  mention  of  judges  and  clerks  of 
election  in  §  11  is  a  mere  repetition  of  the  des- 
ignation of  those  officials,  which  had  already 
been  made  under  the  designation  of  oflSoen 
elected  by  the  city  council  pursuant  to  the 
city  charter.  Section  11  mentions,  as  per- 
sons not  included  in  .the  classified  service. 
"members  of  any  board  of  education/*  But 
"members  of  any  board  of  education"  are  in- 
cluded in  the  previous  designations  of  of- 
ficers elected  by  the  people,  and  of  oflSoers 
whose  appointment  is  subject  to  confirmation 
by  the  city  council.  This  is  so  because 
§  2  of  article  6  bf  the  school  law  provides 
that,  in  school  districts  having  not  over  100,- 
000  inhabitants  there  shall  be  elected  a  board 
of  education,  while  §  17  of  that  act  provides 
that,  in  cities  having  more  than  100,000  inhabit- 
ants the  board  of  eaucation  shall  be  appointed 
by  the  mayor  byand  with  theadviceand  consent 
of  the  common  council.  3  gtarr  &  C.  Anao. 
Stat.  2d  ed.  pp.  3691,  3695.  So,  also,  in  refer- 
ence to  members  of  the  law  department  as 
mentioned  in  g  11.  the  corporation  counsel, 
who  is  the  head  of  that  department,  is  an  offi- 
cial whose  appointment  is  subject  lo  confirma- 
tion by  the  city  council.  Section  11  desig- 
nates certain  officers  with  reference  to  the 
mode  of  their  appointment,  tu  wit,  election  by 
the  people,  or  election  by  the  city  council,  or 
appointment  subject  to  confirmation  by  the 
city  council.  It  then  proceeds  to  designate 
certain  officials,  who  may  be  selected  by  one 
or  more  of  the  three  modes  already  specified. 
The  fact,  therefore,  that  the  mention  of  ''heads 
of  any  principal  department  of  the  city"  is  a 
repetition  of  a  class  previously  designaled, 
has  no  particular  significance,  except  In  the 
light  of  the  views  hereafter  expressed  npom  that 
subject. 

It  is  a  well  settled  rule  of  constructioa  that 
where  there  are  two  provisions,  one  of  which 
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Sfl  general  and  designed  to  apply  to  cases  gener- 
ally, and  the  other  is  particular  and  relating  to 
one  subject,  the  particular  provision  must  pre- 
vail, and  must  be  treated  as  an  exception  to 
the  general  provision.  Dahnke  v.  People,  168 
111  HI,  39  L.  R.  A.  197.  Section  3  provides 
that  the  commissioners  shall  classify  all  the 
offices  and  places  of  employment  in  the  city 
vritb  reference  to  the  examinations  provided 
for,  except  the  offices  and  places  mentioned  in 
g  11;  and  further  provides  that  no  appoint- 
ment to  any  of  such  offices  or  places  shall  be 
made,  except  under  and  according  to  the  rules 
provided  for  in  the  act.  When  these  words  of 
^  8  are  applied  to  §  11,  §  11  means  that  all 
officers  and  employees  of  "any  principal  de- 
partment of  the  city,"  except  the  *'head"  or 
"heads"  thereof,  shall  be  included  in  the  classi- 
fied service.  This  is  a  broad  and  general  di- 
rection, but  there  is  an  exception  to  it.  Where- 
ever  there  is  anv  officer  whose  appointment  is 
subject  to  connrmation  by  the  city  council, 
provided  the  office  filled  by  him  had  been 
created  and  was  in  existence  when  the  act  was 
passed,  such  officer  is  not  to  be  included  in  the 
classified  service,  even  though  he  be  a  subor- 
dinate in  one  of  the  principal  departments  of 
the  city.  The  same  is  true  if  such  officer  is 
one  elected  by  the  people  or  elected  by  the 
city  council.  Thus,  in  the  department  of  law 
the  ordinance  provides  that  that  department 
shall  embrace  the  corporation  counsel,  the 
city  attorney,  the  prosecuting  attorney,  and 
such  number  of  assistants  and  clerks  as  the 
city  council  may  by  ordinance  see  fit  to  pre- 
scribe and  establish.  The  corporation  counsel 
is  made  the  head  of  the  law  department,  but 
the  city  attorney  is  an  officer  who  is  elected  by 
the  people.  He,  therefore,  is  not  included  in 
the  classitied  service.  So,  in  the  ordinance  in 
regard  to  the  department  of  health,  it  is  pro- 
vided that  that  department  shall  embrace  the 
commissioner  of  health,  the  superintendent  of 
police,  and  others.  Although  the  commis- 
sioner of  health  is  made  the  head  of  the  de- 
partment of  health,  yet  as  the  superintendent 
of  police  is  an  official,  whose  appointment  is 
made  by  the  mayor  subject  to  confirmation  by 
the  city  council,  the  superintendent  of  police 
is  an  officer  who  is  not  included  in  the  classi- 
fied service.  Still  again,  the  ordinances  create 
a  department  of  finance,  of  which  the  city 
comptroller  is  made  the  head.  It  is  provided 
that  this  department  of  finance  shall  embrace 
the  city  comptroller,  the  city  treasurer,  and  oth- 
ers. But,  as  the  city  treasurer  is  an  officer 
who  is  required  by  the  statute  to  be  elected  by 
the  people,  he  is  not  included  in  the  classified 
service.  We  are  inclined  to  the  opinion  that, 
if  anjr  member  of  any  principal  department  of 
the  city  is  an  official  whose  appointment  is 
made  by  the  mayor  subject  to  confirmation  by 
the  city  council,  he  is  not  to  be  included  in 
the  classified  service,  notwithstanding  he  may 
not  be  made  the  bead  of  the  department. 
Thus  it  would  appear  that  the  two  clauses, 
* 'officers  whose  appointment  is  subject  to  con- 
firmation by  the  city  council,"  and  ''heads  of 
any  principal  department  of  the  city,"  should 
be  construed  together,  in  order  to  make  them 
consistent  with  each  other. 

It  seems  to  be  contended  by  counsel  for  the 
respondent  Kipley  that,  inasmuch  as  officers 
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whose  appointment  is  subject  to  confirmation 
by  the  city  council  are  excepted*  from  the 
operation  of  the  act,  the  common  council  may 
by  ordinance  increase  the  number  of  officers  so 
to  be  appointed,  and  thereby  increase  the 
number  of  exceptions  under  gll.  Accordingly 
the  plea  filed  by  the  respondent  Kipley  sets 
up  the  ordinance  of  June  28,  1897,  which  is 
fully  described  in  the  statement  of  facts  pre- 
ceding this  opinion.  That  ordinance  requires 
that  certain  subordinate  officers  or  employees 
in  certain  of  the  principal  departments  of  the 
city  government  shall  be  "designated  as  heads 
of  principal  departments,"  as  said  term  is  used 
in  1 11  of  the  civil  service  act,  "and  shall  be 
nominated  by  the  mayor  and  shall  be  con- 
firmed by  the  city  council."  This  ordinance 
was  passed  by  the  city  council  of  Chicago 
after  the  present  proceeding  was  commenced 
in  this  court,  and  after  the  petition  and  an- 
swers bad  been  filed  and  demurred  to.  If  it  is 
a  valid  ordinance,  and  has  the  effect  which  it 
was  intended  to  have,  it  will  certainly  nullify 
and  make  worthless  the  civil  service  act.  Its 
passage  is  not  defended  or  indorsed  by  the  re- 
spondents who  are  civil  service  commission- 
ers. We  have  held  that  ordinances  passed  by 
the  common  council  must  be  reasonable  in 
order  to  be  valid,  and  that  they  must  spring 
from  an  honest  exercise  of  legislative  discre- 
tion. Bloominglon  v.  Chicago  <fe  A.  R.  Co,  184 
111.  451;  HaweH  v.  Chicago,  158  111.  658,  30  L. 
R.  A.  225.  The  civil  service  law  is  binding 
as  well  upon  the  common  council  of  the  city 
as  upon  the  other  persons  mentioned  in  the 
act.  Peck  v.  Belknap,  180  N.  Y.  894.  The 
ordinance  assumes  to  define  the  meaning  of  the 
words,  "heads  of  any  principal  department  of 
the  city,"  as  those  words  are  used  in  the  civil 
service  act.  The  power  to  interpret  and  con- 
strue a  statute,  or  to  define  the  meaning  of  the 
terms  therein,  rests  with  the  courts,  and  not 
with  the  legislature,  and  certainly  not  with  a 
subordinate  legislative  body,  like  the  common 
council  of  a  city.  28  Am.  &  Eng.  Enc.  Law, 
p.  449.  The  ordinance  does  not  create  any 
new  office  or  any  new  department,  but  simply 
provides  that  certain  subordinate  officials  in 
department*?  already  created  shall  be  desig- 
nated as  heads  of  principal  departments,  and 
shall  be  appointed  in  a  different  manner  from 
that  in  which  existing  ordinances  require  them 
to  be  appointed.  Such  an  ordinance  is  in- 
valid, as  being  beyond  the  power  of  the  com- 
mon council  to  pass  it,  in  view  of  the  provisions 
of  the  civil  service  act  and  of  the  city  and  vil- 
lage act.  As  has  already  been  stated,  ^§  8 
and  11  of  the  civil  service  act  provide,  in  effect, 
that  all  the  subordinate  officers  and  employees 
of  any  principal  department  of  the  city  shall 
be  embraced  within  the  classified  service.  The 
ordinance  of  June  28  provides,  in  effect,  that 
certain  designated  subordinates  in  the  princi- 
pal departments  of  the  city  government  shall 
not  be  included  in  the  classified  service.  The 
ordinance  is  therefore  directly  in  the  teeth  of 
the  statute. 

This  will  further  appear  from  a  considera- 
tion of  the  meaning  of  ^§  2  and  3  of  article  6 
of  the  city  and  village  act,  as  those  sections 
bear  upon,  and  have  reference  to,  the  ordi- 
nances hereinbefore  mentioned,  which  existed 
at  the  time  of  the  passage  of  the  civil  service 
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act.  Section  2  of  said  article  6  provides  that 
"the  city  council  maj,  in  its  discretion,  from 
time  to  time,  by  ordinance,  passed  by  a  vote 
of  two  thirds  or  all  the  aldermen  elected,  pro- 
vide for  the  election  by  the  legal  voters  of  the 
city,  or  the  appointment  by  the  mayor  with 
the  approval  of  the  city  council,  of  a  city  col- 
lector, a  city  marshal,  a  city  superintendent  of 
streets,  a  corporation  counsel,  a  city  comp- 
troller, or  any  or  either  of  them,  and  such 
other  officers  as  may  by  said  council  be  deemed 
necessary  or  expedient.  The  city  council  may, 
by  a  like  vote,  by  ordinance  or  resolution,  to 
take  effect  at  the  end  of  the  then  fiscal  year, 
discontinue  any  office  so  created,  and  devolve 
the  duties  thereof  on  any  other  city  officer," 
etc.  Section  8  provides  that  "all  officers  of 
anv  city,  except  where  herein  otherwise  pro- 
vided, shall  be  appointed  by  the  mayor  (and 
vacancies  in  all  offices  except  the  mayor  and 
aldermen  shall  be  filled  by  like  appointment) 
by  and  with  the  advice  and  consent  of  the  city 
council.  The  city  council  may,  by  ordinance 
not  inconsistent  with  the  provisions  of  this  act, 
prescribe  the  duties  and  confine  the  powers  of 
all  such  officers,  together  with  the  term  of  such 
office,"  etc.  1  Starr  &  C.  Anno,  Stat.  2d  ed. 
pp.  721,  722.  Said  §  2  provides  for  the  crea- 
tion of  certain  offices  by  ordinance  passed  by  a 
vote  of  two  thirds  of  the  aldermen  elected. 
Section  2  gives  the  council  power  to  provide, 
in  the  manner  therein  stated,  for  such  other 
officers,  than  those  specifically  mentioned,  as 
may  by  said  council  be  deemed  necessary  or 
expedient.  It  thus  provides  for  offices  not 
specifically  named  in  the  section,  and  whose 
designation  cannot  be  determined  until  the 
ordinance  therein  provided  for  is  passed.  In 
other  words,  the  2d  section  gives  the  common 
council  power  to  provide  in  a  certain  way  for 
the  election  or  appointment  of  officers  whose 
designation  and  duties  are  not  mentioned  in 
the  statute,  but  whose  designation  and  duties 
are  to  be  fixed  by  ordinances  to  be  subse- 
quently passed.  The  object  of  the  section 
cannot  be  accomplished  without  action  on  the 
part  of  the  city  council.  Section  3  merely 
provides  for  the  mode  of  appointing  individ- 
uals to  the  offices  created  by  ^  2.  The  officers 
referred  to  in  (§  3  are  the  officers  to  be  created 
by  ordinance,  as  provided  in  8  2.  For  ex- 
ample, the  common  council  of  the  city  of  Chi- 
cago, under  the  authority  contained  in  §  2, 
provided  for  the  appointment  by  the  mayor, 
with  the  approval  of  the  city  council,  of  a 
superintendent  of  police.  When  the  present 
mayor  appointed  the  respondent  Ripley  to  the 
position  of  superintendent  of  police,  he  ap- 
pointed him  under  the  authority  contained  m 
^  8.  Section  2  creates  the  office;  ^  3  provides 
for  the  appointment  of  an  individual  to  the 
office  so  created.  The  ordinance  mentioned 
in  g  2,  creating  the  office,  must  be  passed  by  a 
two  thirds  vote  of  the  aldermen  elected,  but 
the  confirmation  provided  for  by  g  8  may  be 
accomplished  by  a  majority  vote. 

From  what  has  been  said  it  is  apparent  that 
the  words,  "whose  appointment  is  subject  to 
confirmation  by  the  city  council,"  as  used  in 
^  11  of  the  civil  service  act,  refer  to  officers 
whose  appointment  was  subject  to  such  con- 
firmation at  the  time  the  civil  service  act  went 
into  force.  The  words  used  are  "is  subject/' 
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not  "may  be  subject"  by  some  future  action  of 
the  council.  Section  11  refers,  by  the  use  of 
the  words  last  quoted,  to  officers  whose  posi- 
tions had  then  already  been  created  by  virtue 
of  the  power  contained  in  §  2  of  articled  of  the 
city  and  village  act.  It  could  not  refer  to  of- 
ficers whose  positions  might  thereafter  be  cre- 
ated, because  in  that  view  there  were  no  of- 
ficers whose  appointment  was  subject  to  con- 
firmation by  the  city  council.  The  appoint- 
ment of  an  officer  whose  position  has  not  yet 
been  brought  into  being  cannot  be  subject  now 
and  at  the  present  time  to  confirmation  by  the 
city  council.  The  words  in  §  11  refer  to  cases 
where  the  council  had  already  acted  under  said 
g  2  of  article  6.  In  the  case  at  bar  the  city 
council  of  Chicago  had  already  passed  ordi- 
nances providing  for  the  appointment  by  the 
mayor,  subject  to  confirmation  by  the  city 
council,  of  the  heads  of  the  fire,  police,  public 
works,  buildings,  health,  and  law  departments. 
The  appointments  of  these  officials  had  been 
provided  for  when  the  act  went  into  force,  and 
they  are  referred  to  by  the  terms  of  §  11.  They 
were  then  existing  officials,  and  were  made  ex- 
empt from  the  operation  of  the  civil  service 
law.  It  is  true  that  under  §  2,  the  common 
council  might  discontinue  an  office  created  un- 
der §  2,  where  such  an  office  was  unnecessary, 
in  order  to  devolve  its  duties  upon  some  other 
officer. 

But  the  common  council  had  no  right  to 
pass  an  ordinance  providing  that  subordlDates 
in  a  department  already  created  should  be  ele- 
vated to  be  the  heads  of  such  department.  To 
hold  that  it  had  such  right  would  be  to  hold 
that  it  could  nullify  the  civil  service  act  by 
making  every  person  holding  a  position,  bow- 
ever  subordinate,  an  official  whose  appoint- 
ment should  be  subject  to  confirmation  by  the 
city  council,  thereby  taking  his  appointment 
out  from  the  operation  of  the  civil  service  act. 
To  construe  the  act  so  as  to  permit  such  a  re- 
sult as  this  would  be  to  construe  it  in  opposi- 
tion to  the  intention  of  its  authors,  and  not  with 
a  view  to  carrying  out  such  intention.  The 
civil  service  act  provides  that  all  laws  or  parts 
of  laws  which  are  inconsistent  with  it,  or  with 
any  of  its  provisions,  were  thereby  repealed. 
Hence,  any  provision,  either  of  the  city  and 
village  act,  or  of  any  ordinance  of  the  city, 
which  provided  for  a  different  mode  of  ap- 
pointment than  that  specified  in  the  civil  serv- 
ice act,  was  repealed,  except  so  far  as  it  might 
come  within  the  exceptions  named  in  ^  11.  It 
is  to  be  noted  that  the  words,  "in  all  cases 
where  it  is  practicable,"  are  only  used  in  the 
act  in  reference  to  the  subject  of  promotion. 
The  New  York  Constitution,  and  the  civil  serv- 
ice acts  passed  l^  the  legislature  of  that  state, 
provided  that  appointments  and  promotions  in 
the  civil  service  should  be  made  according  to 
merit  and  fitness,  to  be  ascertained,  **so  far  as 
practicable,"  by  examinations.  People,  Me- 
Ciatand,  V.  Rob&rts,  148  N.  Y.  360.  81  L.  R. 
A.  399;  Chittenden  v.  Wvrster,  152  N.  Y.  845, 
87  L.  R.  A.  809.  But  in  the  Illinois  civil  serv- 
ice act  this  word  "practicable"  is  not  used  fai 
connection  with  the  subject  of  examinations. 

Our  conclusion  upon  this  branch  of  the  case 
is  that  the  assistant  superintendent  of  police, 
inspectors  of  police,  and  captains  of  police,  are 
not  excepted  from  the  operation  of  the  civil 
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service  law  by  the  provisions  of  §  11,  or  by 
any  other  provision  in  the  act.  The  same  fa 
true  as  to  all  positions  in  the  other  principal 
departments  of  the  city  government  herein 
mentioned  which  are  of  a  lower  grade  than  the 
chiefs  or  heads  of  those  departments,  or  which 
are  subordinate  to  such  chiefs  or  heads.  This 
statement,  however,  is  subject  to  this  qualifica- 
tion, namely:  That  wherever,  at  the  time  the 
civil  service  act  was  passed,  an  office  or  place 
of  appointment  was  one  the  appointment  to 
which  was  to  be  made  by  the  mayor  subject 
to  confirmation  by  the  city  council,  it  is  within 
the  exception  named  in  §  11,  and  is  excluded 
from  the  classified  service. 

3.  Certain  objections  are  made  to  the  petition 
as  a  pleading.  It  is  contended  that  the  de- 
murrer to  the  answers  should  be  carried  back 
to  the  petition.  We  do  not  regard  the  petition 
as  defective  in  any  essential  particular.  The 
right  of  mandamus  lies  to  compel  the  perform- 
ance of  a  public  duty,  or  in  the  enforcement 
of  a  public  right,  and,  in  such  case,  no  demand 
and  refusal  need  be  shown.  Brokaw  v.  Bloom- 
ington  Tucp,  Highway  Comrs.  180111.  482;  Peo- 
ple, Peair,  v.  upper  Alton  School  Dist.  Bd.  of 
JSdu.  127  HI.  618.  The  respondents  who  are 
made  parties  to  the  petition  are  the  only  neces- 
sary parties.  Dement  v.  Eokker,  126  111.  174. 
The  answers  neither  admit  nor  deny  some  of 
the  averments  in  the  petition.  Wherever  an 
averment  of  the  petition,  well  pleaded,  is  not 
expressly  denied  in  the  answer,  it  must  be 
taken  to  be  true.  Chicago  d  A.  R.  Co.  v.  Suff- 
ern,  129  111.  274.  A  petition  for  mandamus 
must  set  forth  a  clear  right  on  the  part  of  the 
relator  to  have  the  act  performed.  It  must 
also  show  that  it  is  the  plain  duty  of  the  party 
jigainst  whom  the  remedy  is  sought  to  act  in 
the  premises.  People,  Rinard,  v.  Mount  Mor- 
m.  145  111.  427;  People,  Montmiy,  v.  Elgin, 
66  111.  507.  We  are  of  the  opinion  that  in  this 
case  a  clear  right  is  shown  on  the  part  of  the 
relator,  and  a  clear  duty  on  the  part  of  the  re- 
spondents. It  was  the  duty,  under  the  act  of 
the  rospondent  Eipley  to  notify  the  commis- 
sioners of  vacancies  that  existed  in  his  depart- 
ment under  §  10  of  the  act,  &nd  it  was  the  duty 
of  the  civil  service  commissioners  to  certify  to 
him  the  names  and  addresses  of  the  candidates 
to  be  appointed  to  fill  the  vacancies,  in  the 
manner  prescribed  in  the  act.  Accordingly  it 
isonJered  that  the  writ  of  mandamus  issue  to 
the  respondents,  the  one  to  eive  the  notice,  and 
the  others  to  make  the  certification,  as  prayed 
in  the  petition. 

Writ  awarded, 

PhUlips,  Ch.  J.,  dissenting: 

I  do  not  concur  in  all  that  is  said  in  this 
opinion  hor  in  the  judgment  announced.  The 
phrase,  '^heads  of  any  principal  department," 
would  include  more  than  a  single  official  who 
is  an  officer  provided  for  by  the  city  and  vil- 
lage act.  Included  In  that  phrase  would  be  an 
employee  who,  in  the  absence  of  the  chief  of- 
ficer, would,  under  his  duties,  have  control  of 
the  department,  as  it  also  would  include  an 
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employee  having  charge  of  a  distinct  branch  of 
service  employing  a  large  number  of  men. 
Any  head  of  a  division  having  duties  to  dis- 
charge which  causes  him  to  bedirectly  respon- 
sible to  the  mayor  or  city  council  for  the  man- 
ner in  which  be  supervises  and  cares  for  the 
service  intrusted  to  him,  and  who  has  confiden- 
tial and  personal  relations  to  the  chief  officer  in 
such  service,  or  to  the  mayor  and  city  council, 
would,  in  my  opinion,  be  included  in  the 
phrase,  "heads  of  any  principal  department," 
as  used  in  §  11  of  the  act,  and  not  subject  to 
classification,  under  §  8  of  that  act.  In  my 
opinion,  the  writ  should  not  be  awarded. 

Bog^^,  J.,  dissenting: 

I  concur  in  the  view  that  it  was  within  the 
constitutional  power  of  the  general  assembly  to 
enact  the  "Act  to  Regulate  the  Civil  Service 
of  Cities,"  but  join  Mr.  Chief  Justice  Phillips 
in  dissenting  to  the  conclusion  that  the  law- 
making power  intended  that  the  phrase,  *'heads 
of  any  principal  department  of  the  city,"  in- 
corporated by  the  general  assembly  in  the  llth 
section,  should  be  construed  by  the  court  to 
mean  the  "head"  or  chief  officer  only  of  such 
department.  The  appointment  of  the  "head" 
or  chief  officer  of  "each  principal  department 
of  the  city"  is  subject  to  confirmation  by  the 
city  council,  and.  the  general  assembly  having 
declared  by.  a  prior  phrase  in  the  same  section 
that  "officers  whose  appointment  is  subject  to 
confirmation"  should  be  exempted  from  the 
operation  of  the  act,  it  is  not  reasonably  to  be 
presumed  or  supposed  the  latter  phrase  was  in- 
serted merely  as  a  repetition  of  the  former,  but 
that  it  was  employed  for  the  purpose  of  ex- 
empting from  the  effect  of  the  act  other  officers 
than  those  included  in  the  former  exempting 
clauses.  The  construction  given  the  phrase 
under  consideration  simply  refuses  to  accord  it 
any  meaning  or  force  whatever,  and,  in  effect, 
expunges  it  from  the  act,  for  it  is  clear  the  sec- 
tion, as  construed  by  the  court,  would  be  given 
the  same  effect  if  the  phrase  in  question  did 
not  appear  at  all.  The  rejection  of  a  portion 
of  an  act  is  only  to  be  resorted  to  as  a  desper- 
ate and  heoric  remedy,  necessary  to  be  em- 
ployed for  the  preservation  of  the  act  itself. 
It  is  a  universal  rule  of  construction,  so  fre- 
quently declared  that  the  citation  of  authorities 
is  superfluous,  that  the  words  of  a  statute  of 
common  use  are  to  be  taken  in  their  natural, 
plain,  obvious,  and  ordinary  signification, 
"and  that  a  plain,  common-sense  interpretation 
of  such  words  is  to  be  accepted,  rather  than  a 
refined  and  technical  grammatical  construc- 
tion." It  must  be  conceded  the  meaning  of  the 
words  "heads  of  a  department"  is  not,  in  popu- 
lar and  common  acceptation,  at  all  a  matter  of 
doubt.  It  does  not  mean  the  "head"  alone  of 
the  department,  but  the  chief  or  principal  gov- 
erning officers  thereof.  The  meaning  of  the 
word  in  this  instance  is  the  word  itself,  and 
there  is  no  occasion  to  invoke  the  refinements 
of  construction  to  defeat  it. 

Rehearing  denied  February  4,  1898. 
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1  •   The  iMtrtial  destruction  of  a  building 
is  within  the  provision  of  Stat.  S  8  807, 

tbat  a  mere  a«rreeaient  of  a  lessee  to  repair  will 
not  bind  him  to  restore  bulldiofrs  destroyed  by 
lire  or  other  casualty. 
8.  A  provision  ofan  insurance  policy  as 
to  prorating^  la  case  of  loss  of  property  cov- 
ered by  several  poltcfes  controls  another  provi- 
sion that  the  Interest  of  a  mortgagee  or  trustee 
shall  not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  property. 

8.   Insurance  of  a  lessor's  interest  in  the 

premises  on  which  the  lessee  also  had  procured 
insurance  for  the  lessor^s  benefit  as  his  lease  re- 
quired him  to  do  will  cover  such  part  of  the  loss 
Insured  against  as  remains  after  the  application 
of  the  policies  taken  by  the  lessee,  wheie  they 
fail  to  cover  the  whole  loss  because  of  a  stipula- 
tion in  them  for  prorating  with  all  other  insur- 
ance on  the  premises. 

(May  81^  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jeflferson  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  fire  insurance  policy.  Af- 
firmed. 

The  facts  arc  stated  in  the  opinion. 
Mr.  B.  F.  Bnckner  for  appellant. 
Messrs,  Humphrey  &  Davie  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

In  July,  1889,  Mrs.  Leonora  Thruston  leased 
her  property  on  Market  street,  in  the  city  of 
Louisville,  to  Octave  Rassioier,  for  the  period 
of  fifteen  years.  By  the  terms  of  the  lease, 
Rasainier  was  to  take  down  the  buildings  then 
upon  the  lots,  and  in  their  place  erect  a  new 
building,  which  was  to  be  at  least  of  the  value 
of  $8,000.  A  corporation  was  organized, 
known  as  the  Rassinier  Hotel  &  Wine  Com- 
pany, to  which  Rassinier  transferred  his  lease. 
Pursuant  to  the  terms  of  the  lease,  the  old 
buildings  were  removed,  and  a  new  building 
was  erected,  of  the  value  of  more  than  $15,000. 
The  corporation  became  involved,  and  made 
an  assignment  for  the  benefit  of  creditors.  The 
appellee,  Varble,  by  appropriate  orders  of  the 
court,  was  made  receiver  of  the  leased  prop- 
erty. It  is  stipulated  in  the  lease  that  the  sec- 
ond party  shall  keep  the  premises  in  repair, 
and  deliver  the  same  at  the  expiration  of  the 
lease  in  good  repair;  and,  if  he  fails  to  keep 
the  same  in  good  repair,  then  the  first  party  is 
at  liberty  to  enter  on  the  premises,  and  make 
the  repairs,  etc.  It  is  also  stipulated  in  the 
lease  that  "the  second  party  agrees  to  take  in 
surance  and  renew  the  same  from  time  to  time 
as  it  may  expire  on  the  improvements  in  the 


Note.— As  to  rights  and  liabilities  of  tenant  on 
destruction  of  leased  premises,  see  Porter  v.  TuU 
(Wash.)  22  L.  K.  A.  618,  and  note, 
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sum  of  $8,000,  to  be  assi^ed  to  said  first  party 
to  guarantee  the  stipulations  of  this  lease.  In 
case  of  loss  by  fire,  the  insurance  to  be  used  in 
replacing  said  improvements  under  tbe  condi- 
tions herein  recited."  At  the  expiration  of  tbe 
lease,  Mrs.  Thruston  was  to  own  the  building 
erected  upon  her  lots.  Before  tbe  assignment, 
a  mortgage  was  executed  to  certain  persons  as 
trustees  to  secure  the  payment  of  seven  tj'- two 
notes  of  Rassinier  to  tbe  German  Insurance 
Bank.  Various  policies  of  insurance,  amoaot- 
ing  to  $22,000,  were  procured  upon  the  build- 
ing which  had  been  erected;  and  to  tbe  extent  of 
$8,000  they  were  for  the  benefit  of  Mrs.  Thrus- 
ton, and  the  balance  for  tbe  benefit  of  tbe  trus- 
tees. These  policies  were  procured  by  Varble, 
receiver.  It  was  provided  in  tbe  several  poli- 
cies of  insurance  procured  by  Varble  that,  "in 
case  of  any  other  insurance  upon  tbe  property 
hereby  insured,  then  this  company  shall  not 
be  liable  under  this  policy  for  a  greater  portioa 
of  any  loss  sustained  than  the  sum  hereby  in- 
sured bears  to  the  whole  amount  of  insurance 
on  said  property,  issued  to  or  held  by  any  party 
or  parties  having  an  insurable  interest  thereiiu 
The  appellant  issued  a  policy  of  insurance  to 
Mrs.  Thruston  on  the  building,  she  and  her 
interest  being  described  in  language  as  follows: 
''Lessor  and  owner  in  remainder  as  her  inter- 
est may  appear  .  .  .  against  all  direct  loss  oc 
damage  by  fire  ...  to  an  amount  not  exceed- 
ing $5,000."  Tbe  building  was  partially  de- 
stroyed by  fire,  and  the  loss  was  fixed  at  $7,- 
094.85.  The  various  insurance  companies 
which  had  issued  policies  amounting  to  $22,000 
paid  $5,780  58  of  the  loss,  which  left  $1,313.77 
of  it  unpaid. 

Tbe  question  on  this  appeal  is  whether  the 
companies  which  issued  the  policies,  amount- 
ing to  $22,000,  should  pay  the  $1,313.77.  or 
whether  the  appellant.  Sun  Insurance  Olfice, 
should  pay  it.  The  buildini^  was  restored 
with  the  money  which  was  paid  by  the  insur- 
ance companies  other  than  the  appellant,  and 
a  sum  furnished  by  Varble,  receiver,  out  of 
the  assets  In  his  hands,  under  an  agreement 
with  Mrs.  Thruston.  She  assigned  Varble, 
the  receiver,  the  benefit  of  the  policy  upon 
which  this  action  was  brought:  and  it  is  in  her 
right  the  receiver  seeks  to  recover.  The  con- 
tention of  the  learned  counsel  for  the  appellant 
may  be  summarized  as  follows:  (1)  That,  un- 
der the  contract  of  the  lease,  the  tenant  was 
obligated  to  restore  the  building  to  its  condi- 
tion before  the  fire;  and,  the  receiver  having 
done  so,  Mrs.  Thruston  has  sustained  no  loss. 
Therefore,  no  cause  of  action  exists  against 
the  appellant.  (2)  That  the  policies  which 
were  issued  to  Varble,  receiver,  were  on  the 
leasehold  interest  which  he  held  in  the  build- 
ing, and  the  policy  which  the  appellant  issued 
to  Mrs.  Thruston  was  on  her  reversionary  in- 
terest therein;  therefore,  as  the  policies  issued 
by  the  other  companies  and  the  one  issued  by 
the  appellant  are  on  different  interests  in  the 
building,  it  is  not  double  insurance;  hence  the 
appellant  is  not  compelled  to  contribute  with 
the  other  companies  issuing  policies  to  pay  the 
loss. 

At  common  law,  when  the  lessee  expressly 
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covenanted  to  repair,  his  liability  was  not  con- 
fined to  cases  of  ordinary  and  gradual  decay, 
but  extended  to  injuries  done  to  the  property 
by  fire;  and,  if  the  premises  were  entirely  con- 
sumed, be  was  bound  to  restore  them  within  a 
reasonable  time.  Redding^.  Holly  1  Bibb,  586; 
Bohannons  v.  LewU,  3  T.  B.  Mon.  880.  At 
common  law  the  tenant  was  bound  to  pay  the 
rent,  thou^  the  premises  should  be  destroyed 
by  inevitable  ca8ualty,|unlesB  he,  by  contract, 
provided  otherwise.  Helburn  v.  Mofford,  7. 
Bush,  169.  The  common  law  has  been  abro- 
gated by  our  statutes.  Section  2297,  Ey.  Stat, 
reads  as  follows:  "Unless  the  contrary  be  ex- 
pressly provided  for  in  the  writing,  no  agree- 
ment of  a  lessee  that  he  will  repair,  or  leave 
the  premises  in  repair,  shall  have  the  effect  of 
binding  him  to  erect  similar  buildings,  if  with- 
out his  fault  or  neglect  the  same  may  be  de- 
stroyed by  fire  or  other  casualty,  nor  shall  a 
tenant,  unless  he  otherwise  contracts,  be  liable 
for  the  rent  for  the  remainder  of  his  term  of 
any  building  leased  by  him,  and  destroyed  dur- 
ing the  term  by  fire  or  other  casualty  without 
his  fault  or  neglect."  It  is  not  expressly  pro- 
vided in  the  lease  that  the  lessee  is  to  erect  a 
similar  building  to  the  one  on  the  leased  prem- 
ises in  case  it  is  destroyed  by  fire  or  other  cas- 
ualty without  his  fault.  An  agreement  to '  're- 
pair or  leave  the  premises  in  repair'*  does  not 
obligate  the  tenant  to  restore  the  building 
which  is  destroyed  by  fire  or  other  casualty 
without  his  fault.  The  statute  does  not  have 
reference  alone  to  cases  where  the  premises  are 
"destroyed"— that  is,  totally  destroyed;  it  has 
reference  to  any  case  where  the  **.flre  or  other 
casualty"  injured  the  premises.  It  occurs  to  us 
that  it  would  be  unreasonable  to  suppose  that 
the  legislature  intended  to  relieve  the  tenant 
from  liability  to  erect  a  similar  building,  and 
compel  him  to  restore  it,  when  only  one  half  of 
the  value  of  the  building  is  destroyed  by  fire  or 
other  casualty.  The  effect  of  such  reasoning  is 
that,  had  the  entire  building  been  destroyed,  and 
the  loss  occurred  thereby  been  $15,000,  the  les- 
see would  not  have  been  compelled  to  erect  a 
similar  one:  but  as  the  fire  injured  the  building, 
so  as  toinfiict  a  loss  of  only  $7,034.95,  he  must 
be  held  liable  therefor,  or  repair  the  building. 
An  agreement  to  "repair  or  leave  the  premises 
in^repair"  is  confined  to  injuries  which  result 
from  ordinary  use  and  gradual  decay  of  the 
property.  Besides,  the  writing  evidencing  the 
contract  of  lease  shows  that  it  was  not  contem- 
plated by  the  parties  that  the  lessee  was  un- 
der liability  to  restore  the  property  from  the 
effect  of  the  fire.  He  was  to  have  the  build- 
ing insured  in  the  sum  of  $8,000.  and  assign 
the  policy  to  the  lessor;  and,  in  case  of  loss  by 
fire,  the  "insurance  was  to  be  used  in  replacing 
the  improvements."  It  must  be  presumed  that 
the  parties  knew  that  a  fire  might  produce,  not 
a  total,  but  a  partial,  loss  of  the  building,  and 
that  a  policy  of  insurance  would  be  for  indem- 
nity in  case  of  a  partial,  as  in  one  of  total,  loss; 
bence  we  must  conclude  that  the  parties  were 
contracting  with  reference  to  that  condition; 
therefore  it  was  to  be  used  to  replace  the  im- 
provements (meaning  those  to  he  placed  on  the 
lots  by  the  lessee),  whether  the  loss  was  partial 
or  total 

From  our  view  of  this  case  it  is  unnecessary 
to  decide  whether  or  not  the  doctrine  as  to  the 
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double  insurance  is  as  claimed,  nor  is  it  neces 
sary  to  determine  whether  Mrs.  Thruston's  in- 
terest as  "lessor."  which  the  appellant  insured 
(as  well  as  her  interest  as  owner  in  reversion), 
could  not  be  said  to  be  substantially  the  same 
interest  which  the  underwriters  insured  for 
the  receiver,  as  the  interest  of  the  receiver  and 
that  of  Mrs.  Thruston  were  mutual  and  com- 
mon in  this,  to  wit,  the  restoration  of  the 
building  for  use  during  the  lifetime  of  the  lease. 
The  insurance  companies  had  the  right  to  place 
in  their  policies  provisions  defining  and  limit- 
ing their  several  liabilities,  providing  that  they 
should  not  be  liable  for  a  greater  portion  of 
any  loss  sustained  than  the  sum  insured  bore 
to  the  whole  amount  of  insurance  on  the  prop- 
erty "issued  to  or  held  by  any  party  or  parties 
having  an  insurable  interest  therein."  They 
did  not  seem  willing  to  contribute  proportion- 
ately to  a  loss  with  the  companies  alone  which 
issued  policies  on  the  same  interest  in  the  prop- 
erty, but,  by  express  and  unmistakable  lan- 
guage, limited  their  liability  so  they  would  not 
be  required  to  pay  a  greater  portion  of  any  loss 
sustained  than  the  sum  they  respectively  in- 
sured bore  to  the  whole  amount  on  the  prop- 
erty. The  insurance  held  by  any  party  hav- 
ing an  insurable  interest  therein  must  be  taken 
into  account.  Their  liability  must  be  meas- 
ured by  the  rule  written  in  the  policies,  and 
under  it  each  company  had  the  right  to  prorate 
with  other  policies  issued,  including  the  one  is- 
sued by  the  appellant,  as  Mrs.  Thruston  had 
an  "insurable  interest"  in  the  property.  It  ia 
not  the  business  of  a  court  to  make  contracts 
for  parties,  but  to  construe  and  enforce  them. 
Each  of  the  policies  issued  to  Varble,  receiver, 
for  the  benefit  of  Mrs.  Thruston  and  the  mort- 
gagees, contains  a  clause  as  follows:  "The  in- 
terest of  the  mortgagee,  or  trustee,  .  .  .  shall 
not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  insured." 
In  our  opinion  this  stipulation  is  limited  and 
controlled  by  the  more  particular  provision 
herein  considered,  relating  to  prorating  in  case 
of  loss.  In  construing  a  similar  clause  in  a 
policy  of  insurance  in  Hartford  F.  Ins.  Co.  v. 
Williams,  27  C.  S.  App.  493,  68  Fed.  Rep.  928, 
11  C.  C.  A.  5()8,  the  court  said:  "In  constru- 
ing a  contract  like  the  one  now  in  hand,  it  is 
our  duty  to  look  to  all  of  the  provisions  of  the 
agreement,  and  to  give  effect  to  what  seems  to 
have  been  the  obvious  intent  and  meaning  of 
the  parties.  We  would  not  be  justified  in  ig- 
noring an  agreement  in  one  part  of  the  instru- 
ment, which  is  as  clearly  expressed  aslanguaj^ 
could  well  express  it,  merely  because  it  limits 
to  some  extent  the  scope  of  general  language 
employed  in  another  part  of  the  instrument. 
It  is  very  common  in  the  construction  of  con- 
tracts and  statutes  to  restrict  the  meaning  of 
general  words  and  phrases,  when  it  is  plain 
to  be  seen  from  particular  provisions  oi  the 
contract  or  statute  that  they  were  not  intended 
to  have  the  broad  signification  of  which  they 
are  fairly  susceptible/*  It  is  not  claimed  that 
the  mortgagor  or  the  owner  of  the  leasehold 
estate  (being  the  estate  upon  which  the  mort- 
gage was  given)  did  or  attempted  to  do  any  act 
which  invalidated  the  insurance,  or  in  any  de- 
gree injured  the  mortgagees;  neither  did  the 
mortgagees  complain  at  the  act  of  Mrs.  Thrus> 
ton  in  procuring  the  policy  of  insurance  from 
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the  appellant.  Eight  thousand  dollars  of  the 
insurance  was  to  be  used  in  replacing  the  im- 
provements, thus  adding  value  to  the  property 
upon  which  the  mortgagees  held  their  lien; 
and,  in  case  that  amount  was  insufficient  to  do 
so,  Mrs.  Thruston,  if  she  desired  to  get  any 
rent  from  the  property,  would  be  compelled  to 
incur  the  balance  of  such  expense.  In  view 
of  this  fact  it  is  difficult  to  see  how  the  mort- 
gagees are  prejudiced  by  Mrs.  Thruston's  ef- 
fort to  provide  the  means  for  that  purpose  by 
taking  the  additional  insurance.  If  the  prop- 
erty was  maintained  in  the  condition  in  which 
it  was  when  the  mortgage  was  executed,  the 
•mortgagees  had  no  right  to  complain. 


Having  reached  the  conclusion  that  the  in- 
surance companies  (other  than  the  appellant 
have  paid  that  portion  of  the  loss  which  they 
contracted  to  pay,  and  that  the  lessee,  under 
the  terms  of  the  lease,  was  not  compelled  to 
replace  that  part  of  the  building  destroyed,  it 
follows  that  the  difference  between  what  the 
companies  paid  and  the  total  loss  must  fall 
upon  Mrs.  Thruston.  The  policy  which  ap* 
pellant  issued  to  her  was  to  indemnify  her 
against  such  loss,  and  it  must  pay  it.  We 
have  considered  the  case  of  Eddy  v.  Loiidon 
A%»UT.  Corp.  148  N.  Y.  811.  25  L.  R  A. 
686. 

The  judgment  u  affirmed. 
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1.  Ne^lis^nee  in  storing  oil  upon  a  sta- 
tion platform*  and  permitttnir  it  to  remain 
there  in  violation  of  statute,  is  not  the  proximate 
cause  of  damage  by  a  6re  wblch  is  started  by  the 
caielesB  dropping  of  a  match  by  a  man  wbo  come^ 
to  the  platform  to  deli  verflroods,  and  who  is  in  no 
sense  a  servant,  a^ent,  or  guest  of  the  railroad 
company. 

2.  The  neg^lis^nce  of  a  railroad  com- 
pany in  keepings  oil  on  a  station  plat- 
form l8  DOt  concurrent  with  the  careless  act  of 
a  man  wbo  starts  a  fire  by  dropping  a  match. 

3*  In  an  action  for  nec^lis^nt  i^Jnry  to 
property  where  the  court  is  able  on  all  the 
evidence  to'  see  that  the  injury  was  not  a  prob- 
able, but  was  a  remote,  result  of  the  nevligence, 
Ittshould  so  rule  as  matter  of  law,  and  not  sub- 
mit the  question  to  the  Jury. 

drnoiolton,  J.,  ditaetiU,) 

(July  1,  1898.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Worcester  County 
Tnadef  during  the  trial  of  an  action  brought  to 
recover  damages  for  alleged  negligence  caus- 
ing the  destruction  by  fire  of  plaintiff's  build- 
ing which  resulted  in  a  verdict  in  defendant's 
favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mesers.  Henry  W.  Kin|s:»  Charles  M. 
Bice,  and  W.  S.  B.  Hopkins,  for  plaintiff: 

If  the  defendant  was  negligent  in  storing  the 
twenty  seven  barrels  of  kerosene  upon  the  oil- 
soaked  wooden  platform,  uncovered  and  un- 
guarded, taking  into  consideration  the  oil- 
fioaked  condition  of  the  ground  and  rubbish 
under  the  platform,  the  length  of  time  the  oil 
had  remained  there  when  the  fire  took  place, 
the  location  of  the  platform  with  regard  to  the 
buildings  of  the  plaintiff,  and  all  other  circum- 

KoTE.— For  negliflrent  fires,  see  also  Cook  v.  Min- 
neapolis, St.  P.  ft  8.  8.  M.  R.  Ck).  (Wis.)  40  L.  R.  A. 
4S7,  and  other  oases  cited  in  note  thereto. 
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stances  shown  by  the  evidence;  and  if  the 
burning  of  the  buildings  and  other  property  of 
the  plaintiff  was  the  natural  and  probable  con- 
sequence of  that  negligence, — then  the  defend- 
ant was  liable,  provided  that  injurious  conse- 
quences of  its  negligence  might  reasonably 
have  been  anticipated.  And  these  were  ques- 
tions for  the  iury. 

Lane  v.  Atlantic  Works,  107  Mass.  104.  Ill 
Mass.  186;  Smethurttt  v.  Proprietors  of  Inde- 
pendent Cong.  Church,  148  Mass  261,  2X..  R. 
A.  695;  Derry  v.  Fiitner,  118  Mass.  131;  Mc- 
Donald v.  Snelling,  14  Allen.  290. 92  Am.  Dec 
768;  P^eeman  v.  Mercantile  Mut.  Acei.  Amso. 
156  Mass.  861, 17  L.  R  A.  753;  Wright  v.  Chi- 
eago  dk  N,  W.  B.  Co.  27  111.  App.  200;  Meriean, 
Nat  R.  Co.  V.  MuhsetU,  86  Tex.  706.  24  L.  R. 
A.  642;  Pullman  Palace  Car  Co.  v.  Laaek,  143 
m.  242,  18  L.  R.  A  215;  Banks  v.  Wabask 
Western  R.  Co.  40  Mo.  App.  458;  Buber  t.  La 
Crosse  City  R.  Co.  92  Wis.  686,  81  L.  R  A. 
588;  Oltio  d  M.  R.  Co,  v.  Troitbridge,  126  Ind. 
891. 

In  cases  where  injury  has  been  caused  to  the 
plaintiff's  property  by  the  explosion  of  ex- 
plosive substances  stored  in  large  quantities  on 
the  defendant's  premises,  the  rule  has  been 
more  particularly  formulated  so  as  to  bring 
such  a  case  under  the  head  of  nuisanoea,  de- 
claring thtf  defendant  liable  for  damage  cauaed 
by  explosions  in  these  cases  whether  the  net 
occasioning  the  explosion  was  due  to  thiid 
persons  or  not. 

The  court  should  have  admitted  the  evi- 
dence offered  by  the  plaintiff  to  show  that  the 
freight  yard  and  platform  were  situated  in  a 
very  populous  portion  of  Spencer. 

Wright  v.  Chicago  dk  N.  W.  R.  Co.  27  IlL 
App.  200:  Wilson  v.  Phanix  Powder  Mfg.  Co, 
40  W.  Va.  418;  Laflin  db  R.  Powder  Co.  v. 
Tearney,  181  111.  822,  7  L.  R.  A.  262;  MeAm. 
drevDS  v.  CoUerd,  42  K.  J.  L.  189, 86  Am.  Rep. 
508;  Heeg  v.  Licht,  80  N.  Y.  679.  86  Am. 
Rep.  654;  Emory  v.  Hazard  Pdieder  Co.  22  8. 
C.  476,  58  Am.  Rep.  780;  Wiet's  Appeal.  74 
Pa.  280;  Myers  v.  Malcolm,  f^mW,  292,  41  Am. 
Dec.  744:  Cheatham  v.  Shearon,  1  Swan,  218; 
Wood,  Nuisances,  8d  ed.  §g  69,  140;  Cooley, 
TorU,  2d  ed.  p.  728. 

If  the  jury  nad  found  that  the  injury  to  the 
plaintiff  was  the  natural  and  probable  conae- 
quence  of  the  defendant's  negligence  in  aoffer* 
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Sng  a  daDgerous  state  of  things  to  exist  on  its 
premises,  to  wit,  the  unguarded  kerosene  upon 
the  oil-soaked  platform  with  the  oily  condition 
of  the  rubbish  and  the  ground  itself  beneath 
the  platform,  then  it  could  not  avail  to  excuse 
the  defendant  that  the  act  of  a  third  person, 
to  wit,  Casserly,  had  concurred  with  the  negli- 
gence of  the  defendant  to  contribute  a  condi- 
tion necessary  to  the  injurious  effect  of  the 
negligence  of  the  defendant. 

The  act  of  Caf^serly  in  throwing  down  the 
match  with  which  he  had  lighted  his  pipe  was 
really  concurrent  in  point  of  time  with  the 
negligence  of  the  defendant;  but  even  if  his 
act  were  regarded  as  negligent  and  intervening 
between  the  negligence  of  the  defendant  and 
the  injury  to  plaintiff,  nevertheless  it  could  not 
avail  to  excuse  the  defendant  if  the  jury  had 
found  that  such  an  act,  considering  the  un- 
guarded and  uncovered  condition  of  the  kero- 
sene and  the  condition  of  the  platform  and  the 
ground  and  rubbish  under  it,  and  the  inflam- 
mable nature  of  kerosene,  and  the  position  of 
the  platform  with  regard  to  the  public  and 
those  whose  business  brought  them  by  or  to 
the  platform,  or  the  freight  yard  or  depot, 
ought  to  have  been  foreseen  and  provided 
Against  by  the  defendant. 

The  negligence  of  the  defendant  still  re- 
mained a  culpable  and  direct  cause  of  the  in- 
jury to  the  plaintiff. 

Lane  v.  AUantie  Works,  111  Mass.  136;  Me- 
Cauley  v.  Norcross,  155  Mass.  584;  The  Joseph 

B,  Thomas,  81  Fed.  Rep.  578:  Derryv.  VUtner, 
118  Mass.  181;  McDonald  v.  Snetling,  14  Al- 
len, 290,  92  Am.  Dec.  768;  Ekiton  v.  Boston  d 
L.  R.  Co,  11  Allen,  600,  87  Am.  Dec.  730; 
Griffin  v.  Boston  dt  A.  R.  Co.  148  Mass.  14H, 
1  L.  R,  A.  698;  Gayzer  v.  Taylor.  10  Gray,  274, 
69  Am.  Dec.  317;  Klmer  v.  Locke,  185  Mass. 
575;  Simmons  v.  New  Bedford,  V.  eft  N.  8.  B. 
Co.  97  Mass.  861,  98  Am.  Dec.  99;  Spicer  v. 
Lynn  dk  B.  R.  Co.  149  Mass.  207;  Wright  v. 
Chicago  db  K  W.  R.  Co.  27  III.  App.  200; 
KoeUeh  v.  Philadelphia  Co.  152  Pa.  855,  18  L. 
R.  A.  759;  Chicago,  R.  L  db  P.  R.  Co.  v.  Sut- 
ton, 27  U.  S.  App.  810,  68  Fed.  Rep.  894,  11 

C.  C.  A.  251;  Pullman  Palace  Car  Co.  v. 
Laaek.  148  111.  242,  18  L.  R.  A.  215.  41  111. 
App.  34;  St.  Louis,  I.  M.  dk  S-  R.  Co.  v.  Need- 
ham,  32  U.  8.  App.  685,  69  Fed.  Rep.  828,  16 
C.  C.  A.  457;  Chicago,  St.  P.  dk  K.  C.  R.  Co. 
T.  Chambers,  82  U.  S.  App.  258,  68  Fed.  Rep. 
148,  15  C.  0.  A.  827,  and  cases  cited;  Banks 
V.  Wabash  Western  R.  Co  40  Mo.  App.  458; 
Johnson  V.  Northwestern  Teleph.  Exch.  Co.  48 
Minn.  488;  Mexican  Nat.  R.  Cff.  v.  Mussette, 
86  Tex.  708,  24  L.  R  A.  642;  Weick  v. 
Lander,  75  III.  98;  Binjord  v.  Johnston,  82 
Ind.    426.    42    Am.    Rep.    508;  Murdock   v. 

Walker,  48  111.  App.  590;  Wilder  v.  Stanley, 
65  Vt.  145,  20  L.  R.  A.  479;  PhiUipsv.  Dewald, 
79  Ga.  782;  I^ake  v.  MiUiken,  62  Me.  240,  16 
Am.  Rep.  456;  Shearm.  &  Redf.  Neg.  ^^  21, 
29,  81,  84-88;  Beach,  Contrlb.  Neg.  2d  ed. 
§5a  100-102,  and  82,  note  8;  Wbitteker's 
8mith,  Neg.  2d  ed.  pp.  88,  89.  note,  p.  48, 
note;  2  Thomp.  Neg.  p.  1088,  ^  5,  pp.  1089. 
1090.  §  6,  pp.  1085,  1086.  §  3;  Wharton,  Neg. 
§§  90-92,  95,  144-146. 

If  the  act  of  Casserly  referred  to,  be  regarded 
by  the  jury  as  negligent,  and  as  intervening 
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between  the  negligence  of  the  defendant  and 
the  injury  to  plaintiff,  then  it  was  no  excuse 
for  the  defendant,  provided  the  jury  found 
that  it  was  such  an  act  as  ought  to  have  been 
provided  against  by  the  defendant. 

Lane  v.  Atlantic  Works,  HI  Mass.  186;  Mc- 
Cauley  v.  Noreross,  155  Mass.  584;  McDonald 
V.  SnelUng,  14  Allen,  290,  92  Am.  Dec.  768; 
WHght  V.  Chicago  db  N.  W.  R.  Co.  27  HI 
App.  200;  Dei^ry  v.  Flitner,  118  Mass.  181 
Simmons  v.  New  Bedford,  V.  dt  N.  S.  B.  Co, 
97  Mass.  361,  98  Am.  Dec.  99;  Pullman  Palace 
Car  Co.  y.  Laack^US  III.  242, 18 L.  R.  A.  215 
The  Joseph  B.  Thomas,  81  Fed.  Rep.  578 
Banks  v.  Wabash  Western  R.  Co.  40  Mo.  Ap] 
458;  Johnson  v.  NortJiwestern  Teleph,  Exch.  C 
48  Minn.  488;  Mexican  Nat.  R.  Co.  v.  Mussetts, 

86  Tex.  708,  24  L.  R.  A.  642;  Binford  v.  John 
ston,  82  Ind.  426.  42  Am.   Rep.  508;  Murdock 
V.  Walker,  48  111.  App.  590;  Lake  v.  MiUiken 
62  Me.  240,  16  Am.  Rep.  456. 

If  the  act  of  Casserly,  referred  to,  should  be 
regarded  as  negligent  and  concurrent  with  the 
negligence  of  aeiendant,  defendant  could  not 
escape  liability.  His  act  must  be  regarded  as 
concurrent  with  the  negligence  of  the  defend- 
ant, since,  if  defendant  was  negligent,  its  negli- 
gence still  existed  when  Casserly  threw  dovm 
the  match. 

Eaton  V.  Boston  db  L'  R.  Co.  11  Allen,  500, 

87  Am.  Dec.  730;  Oriffin  v.  Boston  db  A.  R. 
Co.  148  Mass.  148,  1  L.  R.  A.  698;  Cayz^  v. 
Taylor,  10  Gray.  274,  69  Am.  Dec.  317;  El- 
mer y.  Locke,  185  Mass.  575;  Koelschy.  Phila- 
delphia Co.  152  Pa.  855,  18  L.  R  A  759;  Chi- 
cago, R.  I.  dt  P.  R.  Co.  V.  Sutton,  27  U.  8.  App. 
810.  68  Fed.  Rep.  894, 11  C.  C.  A.  251;  Chicago, 
St.  P.  db  K.  C.  R.  Co.  V.  Chambers,  82  U. 
a  App.  253,  68  Fed.  Rep.  148, 15  C.  C.  A.  827; 
St.  Louis.  L  M.  dt  S.  R,  Co.  v.  Needham,  82 
U.  8.  App.  685,  69  Fed.  Rep.  828,  16  C.  C.  A. 
457;  Wilder  v.  Stanley,  65  Vt.  145,  20  L.  R.  A. 
479. 

If  the  act  of  Casserly  be  not  regarded  as 
negligent,  but  merely  as  an  entirely  innocent 
act,  the  defendant  is  liable. 

Hayes  v.  Hyde  Park,  158  Mass.  514,  12  L.  R. 
A  249;  Salisbury  v.  Herchenroder,  106  Mass. 
458,  8  Am.  Rep.  364;  Kuhn  v.  Jewett,  82  N. 
J.  Eq.  647;  Shearm.  &  Redf.  Neg.  ^§  80,  88, 
86.  88,  89;  Whitlaker's  Smith,  Neg.  p.  48, 
note,  pp.  41,  42,  note;  2  Thomp.  Neg.  p.  1087, 
§  4,  pp.  1085.  1086,  §  8;  Ntrrton  v.  Sewall,  106 
Mass.  148,  8  Am.  Rep.  298;  WeUington  v. 
Downer  Kerosene  Oil  Co.  104  Mass.  64;  Boston 
db  A.  R.  Co.  V.  Shanly,  107  Mass.  568;  Carter 
V.  Towns,  98  Mass.  567,  96  Am.  Dec.  682; 
Wharton,  Neg.  §§  90-92,  95,  146. 

The  case  at  bar  falls  under  the  rule  of— 

FUtcher  v.  Rylands.  L.  R.  8  H.  L.  880,  L. 
R.  1  Exch.  265;  Oarham  v.  Gross,  125  Mass. 
282,  28  Am.  Rep.  224;  Mears  v.  Dole,  185 
Mass.  508. 

This  violation  of  the  provisions  of  the  Pub- 
lic Statutes  was  some  evidence  of  negligence 
ic  itself. 

Lane  v.  Atlantic  Works,  111  Mass.  186;  Han- 
Ion  V.  South  Boston  Horse  R.  Co.  129  Mass.  810, 
Salisbury  v.  Herchenroder,  106  Mass.  458,  8 
Am.  Rep.  854;  Bradley  v.  Boston  db  M.  R.  Co. 
2  Cusb.  5S9:  Clark  v.  Boston  db  M.  R.  Co.  64 
N.  H.  828;  Wrig?it  v.  Chicago  dk  N,  W.  R.  Co. 
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27  111.  App.  200;  Lafiin  <fe  R.  Powder  Co.  v. 
Teamey.  181  111.  822,  7  L.  R.  A.  262:  Binford 
▼.  Johnston,  82  Ind.  426,  42  Am.   Rep.  508. 

The  fact  that  the  fire  spread  to  other  prop- 
erty of  plaintiff  does  not  make  the  damage  to 
such  last- named  property  any  the  less  the  prox- 
imate consequence  of  the  fife  and  of  the  de- 
fendant's negligence. 

Perley  v.  Edaiem  R.  Co.  98  Mass.  414.  96 
Am.  Dec.  645;  Kuhn  v.  Jewett,  82  N.  J.  Eq. 
647;  Mariin  v.  New  Totk,  <Sb  N.  E.  R.  Co.  62 
Conn.  831;  Biggins  v.  Dewey,  107  Mass,  494,  9 
Am.  Rep.  68. 

Messrs.  Frank  P.  Goulding^  and  Will- 
iam C.  Hellish,  for  defendant: 

There  is  no  evidence  showing  negligence  of 
the  defendant,  in  respect  to  the  condition  of 
the  platform. 

Oil  is  an  article  of  merchandise,  which  the 
defendant  as  a  common  carrier  was  bound  to 
receive,  transport,  and  deliver,  and,  as  incident 
to  that  duty,  to  hold  as  a  warehouseman  until 
taken  away  by  the  consignees. 

WiUett  V.  Rich,  142  31ass.  856,  56  Am.  Rep. 
684. 

If  there  was  any  violation  of  the  statute  it 
was  by  the  owners' of  the  oil  who  suffered  it  to 
remain. 

Denny  Y.  New  York  C.  R.  Co.  18  Gray,  481, 
74  Am.  Dec.  645:  HyndSY.  Schenectady  County 
Mut.  Ins.  Cb.  11  N.  Y.  554. 

The  statute  is  merely  penal.  It  did  not  add 
to,  or  diminish,  the  duties  owed  by  the  defend- 
ant to  the  plaintiff.  It  is  not  enanctcd  for  the 
benefit  of  the  plaintiff  in  particular,  or  for  the 
benefit  of  any  class  to  which  the  plaintiff  spe- 
cially belongs,  and  he  cannot  found  any  right 
of  action  by  it. 

Knupfle  v.  Knickerbocker  Ice  Co.  84  N.  Y.  489; 
Gibson  v.  Leonard,  148  111.  182,  17  L.  R.  A. 
588;  Toutloff  v.  Oreen  Bay,  91  Wis.  490; 
Laflin  d  R,  Powder  Co.  v.  Tearney,  181  III. 
322,  7  L.  R.  A.  262;  Sdleck  v.  Lak£  Shore  d 
M.  S.  R.  Co.  58  Mich.  195;  2  Jaggard,  Torts, 
918. 

A  condition  harmless  in  itself  is  not  made 
wrongful  because  a  third  person  may  bv  an  in- 
dependent tortious  act  work  an  injury  through 
it. 

Hoadley  v.  Northern  Transp.  Co.  115  Mass. 
804,  15  Am.  Rep.  106. 

No  case  is  found  in  the  commonwealth 
where  the  owner  of  premises  has  been  held 
liable  for  fire  originating  thereon  without  his 
Qegligence  in  kindling  or  guarding  his  fires. 

Lothrop  V.  Thayer,  138  Mass.  466,  52  Am. 
Rep.  286. 

It  can  make  no  difference  whether  the  per- 
son kindling  the  fire  was  rightfully  or  wrong- 
fully  on  the  premises.  The  owner  would  he 
no  more  or  less  bound  to  anticipate  a  negli- 
gent or  wilful  kindling  of  a  fire  by  a  licensee 
Uian  by  a  trespasser. 

Laflin  d  R.  Powder  Co.  v.  Teamey,  131  III. 
822,  7  h.  R.  A.  262;  Rolle,  Abr.  Actions  upon 
the  Case,  B. 

In  an  action  for  negligently  keeping  a  fire 
the  defendant  may  plead  that  an  unknown  per- 
son set  fire  to  his  house  per  quod,  and  traverse 
the  negligence. 

6  Comyns'  Digest,  Pleader,  pp.  2,  3;  Beven. 
Neg.  2d  ed.  590;  Garstairs  v.  Taylor,  L.  R.  6 
Exch.  217;  Ross  v.  Fedden,  L.  R.  7  Q.  B.  661; 
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Read  v.  Ni<^oU,  118  N.  Y.  224, 7  L.  R.  A.  130; 
Dubuque  Wood  d  G.  Association  v.  Dfibuque, 
80  Iowa,  176:  Phillips  v.  Diekerson,  85  III.  U. 
28  Am.  Rep.  607;  Fairbanks  v.  Kerr,  70  Pa. 
90,  10  Am.  Rep.  664;  Uwis  v.  Flint  db  P.  M. 
R.  Co.  54  Mich.  55,  52  Am.  Rep.  790;  Brooks 
V.  Old  Colony  R.  Co,  168  Mass.  164;  Mars  ▼. 
Delaware  d  H.  Canal  Co.  54  Hun,  625;  LeamU 
V.  Bangor  d  A.  R.  Co.  89  Me.  509,  36  L.  R.  A. 


Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  to  recover  for  the 
loss  of  the  plaintiff's  buildings  and  other  prop- 
erty by  fire,  under  the  following  circum- 
stances: The  defendant  owned  and  operated  a 
branch  railroad  extending  from  its  main  line 
at  South  Spencer  to  the  village  of  Spencer, 
and  had  at  the  Spencer  terminiis  a  passenger 
station,  a  freight  house,  and  a  freight  yard,  all 
adjoining  a  public  street.  On  the  side  of  the 
freight  house,  and  extending  beyond  it  about 
75  feet,  was  a  wooden  platform  about  8  feet 
wide  and  4  feet  high,  placed  upon  posts  set  in 
the  ground,  the  underside  being  left  open  and 
exposed.  The  main  tracks  ran  along  on  the 
front  side  of  this  platform  and  freight  house,. 
and  on  the  rear  of  the  platform  there  was  a 
freight  track,  so  near  as  to  be  convenient  to 
load  and  unload  cars  from  and  upon  it.  The 
plaintiff  was  engaged  in  the  lumber  business, 
buying  at  wholesale  and  selling  at  wholesale 
and  retail,  manufacturing  boxes,  etc.  His 
place  of  business  comprised  several  buildings, 
some  of  which  were  across  the  street  from  the 
defendant's  buildings,  and  his  principal  buOd- 
ings  were  about  75  feet  from  the  point  on  the 
defendant's  premises,  beneath  the  platform. 
where  the  Sre  originated.  The  evidence  tended 
to  show  that  the  platform  was  mostly  used  for 
the  storing  of  oil  which  had  been  brought  upon 
the  railroad,  until  it  was  taken  away  by  the 
consignees;  and  that  the  platform  had  become 
thoroughly  saturated  with  oil,  which  had 
leaked  from  the  barrels,  and  which  not  only 
saturated  the  platform,  but  dripped  to  the 
ground  beneath.  More  or  less  rubbish  accu- 
mulated from  time  to  time  under  the  platform, 
and  was  occasionally  carried  away.  The  evi- 
dence tended  to  show  that  this  space  below 
had  been  cleaned  out  two  or  three  weeks  be- 
fore the  fire.  On  the  day  of  the  fire,  Septem- 
ber 13,  1893,  from  25  to  30  barrels  of  oil  and 
oil  barrels  were  upon  the  platform.  Some 
were  nearly  or  quite  empty,  some  were  partly 
full,  but  the  most  of  them  were  probably  full 
and  nearlv  full.  The  only  evidence  to  show 
how  the  fire  originated  tended  to  prove  that 
one  Casserly,  a  teamster,  brought  a  load  of 
boots  to  be  shipped  upon  a  car  which  was 
standing  upon  the  track  on  the  rear  side  of  the 
platform;  that  he  was  smoking  a  pipe;  that  he 
stepped  into  the  car,  to  wait  for  the  defendant's 
foreman  of  the  yard,  who  was  to  help  him  un- 
load the  boots;  that,  in  stepping  in,  he  stubbed 
his  toe,  and  knocked  some  of  the  ashes  and 
tobacco  out  of  his  pipe;  that  he  relighted  the 
pipe  with  a  match,  and  threw  the  match  down; 
that  at  this  time  he  was  standing  in  the  door 
of  the  car,  facing  the  platform.  It  must  be 
assumed  upon  the  evidence  that  the  fire  caught 
upon  the  ground  underneath  the  platform  from 


189a 


Stohb  v.  Boston  &  A.  R.  Co. 


7W 


the  match  thrown  down  by  Casserly.  All  ef- 
forts to  extinguish  the  fire  failed.  It  spread 
fast,  and  was  almost  immediately  upon  the  top 
of  the  platform, — ruDDing  up  a  post,  accord- 
ing to  one  of  the  witnesses, —and  very  soon  it 
reached  the  barrels  of  oil,  which  began  to  ex- 
plode, and  the  fire  communicated  to  the  plain- 
tiff's buildings,  and  they  were  burned.  There 
was  evidence  tending  to  show  that  all  of  the 
oil  had  been  upon  the  platform  for  a  longer 
time  than  forty-eight  hours.  According  to  the 
testimony  of  the  plaintiff,  the  platform  was 
never,  to  his  knowledge,  empty  of  oil  or  oil 
barrels.  It  was  completely  saturated  with  oil, 
and  that  general  condition  of  things,  so  far  as 
the  platform  was  concerned,  had  existed  for 
«ight  years,— ever  since  he  himself  had  been 
there.  Upon  the  evidence  introduced  by  the 
plaintiff,  the  court  directed  a  verdict  for  the 
defendant. 

The  plaintiff,  in  substance,  contends  before 
us  that  the  defendant  was  negligent  in  storing 
oil  upon  the  platform,  taking  into  considera- 
tion the  condition  of  the  platform,  and  of  the 
ground  and  material  under  it,  and  the  length 
of  time  during  which  the  oil  bad  been  allowed 
to  remain  there;  that,  irrespectively  of  the 
question  of  negligence,  the  platform  with  the 
oil  upon  it  constituted  a  public  nuisance,  espe- 
cially in  view  of  Pub.  Stat.  chap.  102,  §  74, 
providing  that  the  oil  composed  wholly  or  in 
part  of  any  of  the  products  of  petroleum  shall 
not  be  allowed  to  remain  on  the  grounds  of  a 
railroad  corporation  in  a  town  for  a  longer 
time  than  forty-eight  hours  without  a  special 
permit  from  the  selectmen;  that  the  defendant 
is  responsible  for  the  damage  resulting  from 
the  public  nuisance,  whether  the  act  of  start- 
ing the  fire  was  due  to  a  third  person  or  not; 
and  I  hat  the  question  should  have  been  sub- 
mitted to  the  jury  whether  the  damage  to  the 
plaintiff's  property  was  the  natural  and  proxi- 
mate consequence  of  the  defendant's  tort. 
Upon  the  evidence,  the  supposed  tort  of  the 
defendant,  whether  it  be  called  "negligence" 
or  "nuisance,"  appears  to  have  been  limited  to 
the  keeping  of  oil  too  long  upon  the  platform. 
Assuming  this  oil  to  have  been  a  product  of 
petroleum,  and  so  within  the  statute  cited, 
nevertheless  the  defendant,  as  a  common  car- 
rier, was  bound  to  transport  it  and  deliver  it  to 
the  consignees.  The  oil,  as  is  well  known, 
was  an  article  of  commerce,  and  in  extensive 
use  and  the  defendant  was  bound  to  transport 
it,  and  keep  it  for  a  reasonable  time,  after  its 
arrival  in  Spencer,  in  readiness  for  delivery. 
There  was  no  evidence  that  the  oil  was  liable 
to  spontaneous  ignition,  or  that  the  platform 
was  an  unsuitable  place  for  its  temporary  stor- 
age till  it  could  be  removed,  or  that  the  de- 
fendant eould  have  prevented  the  escape  of  oil 
upon  the  platform  from  leaky  barrels.  But 
we  may  a.ssume  without  discussion  that  the  de- 
fendant was  in  fault  in  keeping  the  oil  there  so 
loBg,  and  that,  if  the  oil  had  been  removed 
within  forty  eight  hours  after  its  arrival,  the 
fire  would  probably  not  have  been  attended 
with  such  disastrous  consequences. 

Nevertheless,  the  question  remains— and,  in 
our  view,  this  becomes  the  important  and  de- 
cisive question  of  the  case — whether,  assum- 1 
pig  that  the  defendant  was  thus  in  fault,  the  { 
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plaintiff  introduced  any  evidence  which  would 
warrant  any  finding  by  the  jury  that  the  dam- 
age to  his  property  was  a  consequence  for 
which  the  defendant  is  responsible;  or,  in  other 
words,  whether  the  act  of  Casserly  in  starting 
the  fire  was  such  a  consequence  of  the  defend- 
ant's original  wrong,  in  allowing  the  oil  to  re- 
main upon  the  platform  that  the  defendant  is 
reponsible  to  the  plaintiff  for  it.  In  approach- 
ing this  question,  it  must  be  borne  in  mind 
that  Casserly  was  in  no  sense  a  servant,  agent, 
or  guest  of  the  defendant.  He  brought  a  load 
of  goods  to  the  defendant's  station,  to  be  car- 
ried upon  the  defendant's  railroad.  The  de- 
fendant was  bound  by  law  to  accept  and  carry 
them.  It  could  not  lawfully  exclude  Casserly 
from  its  ground.  By  Pub  Stat.  chap.  112, 
^  188.  it  was  bound  to  give  all  persons  reason- 
able and  equal  terms,  facilities,  and  accommo- 
dations for  the  transportation  of  merchandise 
upon  its  railroad,  and  for  the  use  of  its  depot 
and  other  buildings  and  ground.  Casserly 
came  there  in  his  own  right,  and  the  defendf- 
ant  is  not  responsible  for  him  in  the  same  way 
that  perhaps  it  might  be  responsible  for  a 
servant,  agent,  or  (according  to  some  state- 
ments of  the  law)  guest.  Lothrop  v.  Thayer^ 
138  Mass.  466,  52  Am.  Rep.  286.  It  is  also  to 
be  borne  in  mind  that  this  was  not  a  case  of 
spontaneous*  ignition  of  a  substance  liable 
to  ignite  spontaneously,  as  was  the  case  in 
Vavghan  v.  Menlove,  3  Bing.  N.  C.  468.  Nor 
did  the  defendant  owe  to  the  plaintiff  the 
duties  of  a  carrier  of  passengers  or  freight 
towards  its  customers,  or  any  other  duties 
growing  out  of  a  contract  with  the  plaintiff. 
There  was  no  contract  of  any  kind  between 
the  plaintiff  and  the  defendant. 

The  rule  is  very  often  stated  that,  in  law,  the 
proximate,  and  not  the  remote,  cause  is  to  be 
regarded;  and,  in  applying  this  rule,  it  is 
sometimes  said  that  the  law  will  not  look  back 
from  the  injurious  consequence  beyond  the 
last  sufficient  cause,  and  especially  that,  where 
an  intelligent  and  responsible  human  being 
has  intervened  between  the  original  cause  and 
the  resulting  damage,  the  law  will  not  look 
back  beyond  him.  This  ground  of  exonerat- 
ing an  original  wrongdoer  may  be  found  dis- 
cussed or  suggested  in  the  following  decisions 
and  text-books,  among  others:  Clifford  v.  At- 
lantic Cotton  mils,  146  Mass.  47;  Elmer  v.  Fes- 
senden,  161  Mass.  359,  5  L.  R.  A.  724;  Hayes  v. 
Hyde  Park,  153  Mass.  514,12  L.  R.  A.  249;  Free- 
man  v.  Mercantile  Mut.  Acci.  Asw.  156  Mass. 
851,  17  L.  R.  A.  753;  Lynn  Oas  ^  Electric  Co, 
V.  Menden  F.  Ins,  Co.  158  Mass.  570,  20  L.  R. 
A  297;  Lovisiana  Mnt.  Ins,  Co,  v.  Tweed, 
7  Wall.  44,  19  L.  ed.  65;  Milwaukee  <fe  St.  P. 
B.  Co.  V.  Kellogg,  94  U.  8.  469,  24  L.  ed.  256; 
Wasfiington  db  Q.  R.  Co.  v.  Eickey,  166  U.  8. 
521,  41  L.  ed.  1101;  Reiper  v.  mchols,  31  Hun, 
491;  Read  v.  Nichols,  118  N.  Y.  224,  7 L.  R.  A. 
130;  Mars  v.  Delaware  db  H.  Canal  Co,  54  Hun, 
625;  LeavittY,  Bangor  d  A.  R,  Co.S9  Me.  509, 
86  L.  R.  A.  882;  Cuff  v.  JHewark  db  N,  Y.  R, 
Go.  35  N.  J.  L.  17,  10  Am.  Rep.  205;  Curtin 
V.  Somerset,  140  Pa.  70,  12  L.  R.  A.  822;  Beta- 
ware,  L,  &W.  R,  Co.  V.  Salmon,  39  N.  J.  L. 
299,  23  Am.  Rep.  214:  Pennsylvania  Co,  v. 
J^  hillock,  99  Ind.  16.  50  Am.  Rep.  71;  Good- 
lander  Mill  Co,  v.  Standard  Oil  Go,  24  U.  6. 
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App.  7,  68  Fed.  Rep.  400.  405,  27  L.  R.  A.  588, 

II  C.  0.  A.  258:  Shearm.  &  Redf.  Neg.  §§  88, 
666;  WbartoD,  Ke^.  §§  184  ei  seq. 

It  CADDOt,  however,  be  considered  that  in  all 
cases  the  intervention  even  of  a  responsible  and 
intelligent  human  being  will  absolutely  exon- 
erate a  preceding  wrongdoer.  Many  instances 
to  the  contrary  have  occurred,  and  these  are 
usually  cases  where  it  has  been  found  that  it 
was  the  duty  of  the  original  wrongdoer  to  an- 
ticipate and  provide  against  such  intervention, 
because  such  intervention  was  a  thing  likely 
to  happen  in  the  ordinary  course  of  events. 
Such  was  the  case  of  Lane  v.  AtlantieWorkt, 

III  Mass.  186,  where  it  was  found  by  the  jury 
that  the  meddling  of  young  boys  with  a  loaded 
truck  left  in  a  public  street  was  an  act  which 
the  defendants  ought  to  have  apprehended  and 
provided  against,  and  the  verdict  for  the  plain- 
tiff was  allowed  to  stand.  In  the  carefully  ex- 
pressed opinion  by  Mr.  Justice  Colt  the  court 
says:  * 'In  actions  of  this  description  the  de- 
fendant is  liable  for  the  natural  and  probable 
consequences  of  his  negligent  act  or  omission. 
The  injury  must  be  the  direct  result  of  the  mis- 
conduct charged;  but  it  will  not  be  considered 
too  remote  if.  according  to  the  usual  experience 
of  mankind,  the  result  ought  to  have  been  ap- 
prehended. The  act  of  a  third  person,  inter- 
vening and  contributing  a  condition  necessary 
to  the  injurious  effect  of  the  original  negligence, 
will  not  excuse  the  first  wrongdoer,  if  such  act 
ought  to  have  been  foreseen.  The  original  neg 
ligence  still  remains  a  culpable  and  direct  cause 
of  the  injury.  The  test  is  to  be  found  in  the 
probable  injurious  consequences  which  were 
to  be  anticipated,  not  in  the  number  of  subse- 
quent events  and  agencies  which  might  arise." 
According  to  this  statement  of  the  law,  the 
questions  in  the  present  case  are:  Was  the 
starting  of  the  fire  by  Casserly  the  natural  and 
probable  consequence  of  the  defendant's  neg- 
ligent act  in  leaving  the  oil  upon  the  platform? 
According  to  the  usual  experience  of  mankind, 
ought  this  result  to  have  been  apprehended? 
The  question  is  not  whether  it  was  a  possible 
consequence,  but  whether  it  was  probable;  that 
is,  likely  to  occur,  according  to  the  usual  ex- 
perience of  mankind.  That  this  is  the  true 
test  of  responsibility,  applicable  to  a  case  like 
this,  has  been  held  in  very  many  cases,  accord- 
ing to  which  a  wrongdoer  is  not  responsible  for 
a  consequence  which  is  merely  possible,  accord- 
ing to  occasional  experience,  but  only  for  a 
consequence  which  is  probable,  according  to 
ordinary  and  usual  experience.  One  is  bound 
to  anticipate  and  provide  against  what  usually 
happens  and  what  is  likely  to  happen;  but  it 
would  impose  too  heavy  a  responsibility  to  hold 
him  bound  in  like  manner  to  guarcf  against 
what  is  unusual  and  unlikely  to  happen,  or 
what,  as  it  is  sometimes  said,  is  only  remotely 
and  slightly  probable.  A  high  degree  of  cau- 
tion might,  and  perhaps  would,  guard  against 
injurious  consequences  which  are  merely  pos- 
sible; but  it  is  not  negligence,  in  a  legal  sense, 
to  omit  to  do  so.  There  may  not  always  have 
been  entire  consistency  in  the  application  of 
this  doctrine;  but.  in  addition  to  cases  of  boys 
meddling  with  things  left  in  a  public  street, 
courts  have  also  held  it  competent  for  a  jury 
to  find  that  the  injury  was  probable,  although 
brought  about  by  a  new  agency,  when  heavy 


articles  left  near  an  opening  in  the  floor  of  an 
unfinished  building,  or  in  the  deck  of  a  vessel, 
were  accidentally  jostled  so  that  they  fell  upon 
persons  below  ( MeCauUy  v.  Norcrou,  155  Mass. 
584;  The  Joeeph  B,  Thomas,  81  Fed.  Hep.  578); 
when  sheep,  allowed  to  escape  from  a  {Msture, 
and  stray  away  in  a  region  frequented  by  bears, 
were  killed  by  the  bears  {Oilman  v.  Jfopes,  57 
N.  H.  627);  and  when  a  candle  or  match  was 
lighted  by  a  person  in  search  of  a  gas  leak,  with 
a  view  to  stop  the  escape  of  gas  (Koelseh  v. 
Philadelphia  Co.  152  Pa.  855,  18  L.  R  A.  759\ 
and  in  other  cases  not  necessary  to  be  specially 
referred  to.  In  all  of  these  cases  the  real  ground 
of  decision  has  been  that  the  result  was  or  might 
be  found  to  be  probable,  according  to  common 
experience.  Without  dwelling  upon  other  au- 
thorities in  detail,  we  will  mention  some  of 
those  in  which  substantially  this  view  of  the 
law  has  been  stated :  Davidson  v.  NiehoU.  11 
Allen,  514:  McDonald  v.  SruUing,  14  Allen, 
290.  92  Am.  Dec.  768;  TutHn  v.  Hurley,  98 
Mass.  211,  98  Am.  Dec.  154;  HoadUy  v.  North- 
trn  Trannp.  Co.  115  Mass.  304, 15  Am.  Rep.  106: 
Hill  V.  Winsar,  118  Mass.  251;  Derry  v.  ^i*- 
ner,  118  Mass.  181;  Freeman  v.  Mercantile 
Mut.  Acci,  Aeao.  156  Mass.  851, 17  L.  R  A.  758: 
Spade  V.  Lynn  db  B,  R.  Co.  168  Maas.  285.  and 
cases  there  cited:  CoeuUeh  v.  Standard  Oil  Co. 
122  N.  Y.  118:  Bhodee  v.  Dunbar.  57  Pa.  274. 
98  Am.  Dec.  221;  Hoag  v.  Lake  Shore  db  J/.  ^'. 
R.  Co.  85  Pa.  298,  27  Am.  Rep.  658;  BefUing 
V.  Southwest  Pennsylvania  Pipe  Lines,  160  Pa, 
859:  Ooodlander  Mill  Co.  v.  Standard  Oil  Co, 
24  U.  S.  App.  7,  63  Fed.  Rep.  400,  405,  406,  27 
L.  R.  A.  588,  11  C.  C.  A.  263;  Hail  v.  Texas 
db  P,  R.  Co.  23  U.  a  App.  80,  60  Fed.  Rep.  557, 
28  L.  R.  A.  774.  9  C.  C.  A.  184;  Clark  v.  Cham- 
bers, L.  R.  8  Q.  B.  Div.  327;  Wharton.  Neg. 
2d  ed.  g§  74.  76,  78, 188-145, 155,  955;  Cooley. 
Torts,  *69,  ♦70:  Addison,  Tons,  MO;  Pollock, 
Torts,  *388;  Mayne,  Damages,  *89,  n?.  *4a 
For  a  recent  English  case  involving  a  case  of 
remoteness,  see  Sngelhart  v.  Farrani  [1897]  1 
Q.  B.  240.  The  rule  exempting  a  slanderer 
from  damages  caused  by  repetition  of  his  words 
rests  on  the  same  ground .  Hastings  v.  Stetmn , 
126  Mass.  829,  80  Am.  Rep.  683:  Shurtleff  ▼. 
Parker,  130  Mass.  298,  89  Am.  Rep.  454;  El- 
mer V.  Fessenden,  151  Mass.  859,  5  I^.  R.  A. 
724. 

Tried  by  this  test,  the  defendant  is  not  re- 
sponsible for  the  consequences  of  Casserly 's  act . 
There  was  no  close  connection  between  it  and 
the  defendant's  negligence.  There  was  noth- 
ing to  show  that  such  a  consequence  had  ever 
happened  before,  during  the  eight  years  cov- 
ered by  the  plaintifif's  testimony,  or  that  there 
were  any  exciting  circumstances  which  made 
it  probable  that  it  would  happen.  It  was,  of 
course,  possible  that  some  careless  person  might 
come  alone,  and  throw  down  a  lighted  match, 
where  a  fire  would  be  started  by  it.  This  might, 
indeed,  have  happened  upon  the  plainiilTs  o#n 
premises,  or  in  any  other  place  where  inflam- 
mable materials  were  gathered.  But  it  was  not 
according  tb  the  usual  and  ordinary  course  of 
events.  In  failing  to  anticipate  and  guard 
against  such  an  occurrence  or  accident,  the  de- 
fendant violated  no  legal  duty  which  it  owed 
to  the  plaintiff.  What  qualification,  if  anj,  of 
this  doctrine,  should  be  made  in  case  of  the 
storage  of  high  explosives,  like  goopowder  and 
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dynamite,  we  do  not  now  consider.    See  Bud- 1 
der  V.  Eoopmann  (Ala.)  37  L.  R.  A.  489;  Kin- 
ney V.  Koopman  (Ala.)  37  L.  R.  A.  497,  and 
cases  there  cited;  Rhodes  v.  Dunbar,  57  Pa.  274, 
290,  98  Am.  Dec.  221. 

The  plaintiff,  however,  contends  that  this 
question  should  have  been  submitted  to  the 
jury.  This  course  would  have  been  neces- 
sary if  material  facts  had  been  in  dispute.  But 
where,  upon  all  the  evidence,  the  court  is  able 
to  see  that  the  resulting  injury  was  not  proba- 
ble, but  remote,  the  plaintiff  fails  to  make  out 
his  case,  and  the  court  should  so  rule.^the  same 
as  in  cases  where  there  is  no  sufficient  proof  of 
negligence.  McDonald  v.  Spelling,  14  Allen, 
290,  299>  92  Am.  Dec.  768.  In  Hobbs  v.  Lon- 
don (ft  S.  W.  R.  Co,  L.  R.  10  Q.  B.  Ill,  122, 
Blackburn,  J.,  said:  "I  do  not  think  that  the 
question  of  remoteness  ou^ht  ever  to  be  left  to 
a  Jury.  That  would  be,  in  effect,  to  say  that 
Uiere  shall  be  no  such  rule  as  to  damages  be- 
in^  too  remote."  It  is  common  practice  to 
withdraw  cases  from  the  jury  on  the  ground 
that  the  damages  are  too  remote.  Hammond 
V.  Bvssey,  L.  R.  20  Q.  B.  Div.  79,  89;  Read  v. 
mehols,  118  N.  Y.  224.  7  L.  R.  A.  180;  Cuff 
V.  Newark  &  JV,  T.  R.  Co.  35  N.  J.  L.  17,  10 
Am.  Rep.  205;  Behling  v.  Southwest  Pennsyl- 
vania Fipe  Lines,  160  Pa.  359:  Ooodlnnder 
Mill  Co.  V.  Standard  Oil  Co,  24  U.  S.  App.  7, 
63  Fed.  Rep.  400,  405,  406,  27  L.  R.  A.  588, 11 
0.  C.  A.  258;  Pennhyhania  Co.  v.  WhitlocJc,  99 
Ind.  16,  50  Am.  Rep.  71;  Carter  v.  Towne,  103 
Mass.  507;  Hoadley  v.  Northern  Tranap.  Co. 
115  Mass.  804.  15  Am.  Rep  106;  Hutchinson 
V.  Boston  Gaslight  Co.  122  Mass.  219;  Elmer  v. 
Fessenden,  151  Mass.  859,  5  L.  R.  A.  724. 

The  plaintiff  further  contends  that  the  neg- 1 
ligenceof  the  defendant  in  keeping  the  oil  upon 
the  platform  was  concurrent  with  the  careless 
act  of  Casserly,  and  that,  therefore,  it  was  a 
case  where  two  wrongdoers,  acting  at  the  same 
time,  contributed  to  the  iniurious  result.  But 
this  is  not  a  just  view  of  the  matter.  The  neg- 
ligence of  the  defendant  preceded  that  of  Cas- 
serly, and  was  an  existing  fact  when  he  inter- 
vened,'just  as  in  LaneY.  AUanticWorks,  111 
Mass.  186,  the  negligence  of  the  defendants  in 
leaving  their  loaded  truck  in  the  street  preceded 
that  of  the  boys  who  meddled  with  it. 

The  fact,  if  established,  that  the  defendant's 
platform,  with  the  oil  upon  it,  constituted  a 
public  nuisance,  is  immaterial,  under  the  cir- 
cumstances of  the  present  case.  If  the  plain- 
tiff proved  a  nuisance,  he  need  not  go  further 
and  show  that  it  was  negligently  maintained. 
But  we  have  assumed  the  existence  of  negli- 
gence on  the  part  of  the  defendant.  Illegality 
on  the  part  of  a  defendant  does  not  of  itself 
create  a  liability  for  remote  consequences,  and 
illegality  on  the  part  of  a  plaintiff  does  not  of 
itself  defeat  his  right  to  recover  damages. 
The  causal  connection  between  the  two  still  re- 
mains to  be  established.  Hanlon  v.  South  Bos- 
ton Horse  R.  Co.  129  Mass.  310;  Hyde  Park  v. 
Oay,  120  Mass.  589;  Hall  v.  Ripley,  119  Mass. 
185;  Damon  v.  Scituate,  119  Mass.  66,  20  Am. 
Rep.  815;  Kidder  v.  Dunstable,  11  Gray,  842; 
Hayes  V.  Michigan  C.  R.  Co.  Ill  U.  8.  228,  241, 
28  L.  ed.  410, 415.  In  order  to  maintain  a  per- 
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sonal  action  to  recover  damages  for  a  public 
nuisance,  the  plaintiff  must  show  that  his  par- 
ticular loss  or  damage  was  caused  by  the  nui- 
sance, just  as  in  case  of  anv  other  tort.  Wesson  v. 
Washburn  Iron  Co.  13  Allen,  101,  103.  90  Am. 
Dec.  181;  Stetson  v.  Faxon,  19  Pick.  147, 154, 31 
Am.  Dec.  1 28.  And,  in  considering  the  question 
of  remoteness,  it  makes  no  difference  what  form 
of  wronfi^oing  the  action  rests  upon.  Sher- 
man V.  Fall  River  Iron  Works  Co.  2  Allen,  524, 
79  Am.  Dec.  799;  The  Noiting  Hill,  L.  R.  9 
Prob.  Div.  105.  118;  Mayne,  Damages,  *48, 
note. 

Without  considering  other  grounds  urged 
by  the  defendant,  a  majority  of  the  court  is  of 
opinion  that,  upon  the  evidence,  the  defendant 
was  not  bound,  as  a  matter  of  legal  duty,  to 
anticipate  and  guard  against  an  act  like  that 
of  Casserly,  he  being  a  stranger  coming  upon 
the  defendant's  premises  for  his  own  purposes 
and  in  his  own  right. 

Exceptions  overruled. 

Knowlton*  J.,  dissenting: 

I  agree  to  nearly  all  of  the  propositions  of 
law  in  the  opinions  of  the  majority,  but  I  do> 
not  agree  that  the  case  presents  no'question  of 
fact  for  the  consideration  of  a  jury.  It  seems 
to  me  that  the  principal  question  is  whether 
there  was  evidence  of  negligence  on  the  part  of 
the  defendant  in  reference  to  the  risk  of  such  an 
accident  as  happened.  I  think  that  there  waa 
such  evidence.  To  say  nothing  of  the  partic- 
ulars testified  to,  the  fact  that  one  is  acting  in 
violation  of  a  criminal  statute  is  always  evi- 
dence of  negligence.  See  Pub.  Stat.  chap.  102, 
S  74.  The  opmion  assumes  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant in  keeping  so  large  a  quantity  of  oil  for  so 
long  a  time  in  such  a  place.  It  seems  to  me 
that,  if  the  defendant's  conduct  was  negligent, 
it  was  in  reference  to  the  risk  of  just  such  an 
accident  as  happened .  I  do  not  know  that  any 
other  kind  of  negligence  is  charged.  It  was 
to  diminish  the  liability  to  such  accidents  that 
the  statute  was  enacted.  If  there  was  negli- 
gence in  violating  the  statute,  it  was  because, 
from  the  storage  of  large  quantities  of  kerosene 
oil  for  a  long  time  in  such  an  inflammable  place, 
there  was  seriou?  danger  of  a  great  and  uncon- 
trollable conflagration  in  connection  with  some 
accident  which  ought  to  have  been  contem- 
plated, and  which,  in  the  absence  of  the  oil, 
would  be  likely  to  cause  little  or  no  damage. 
I  do  not  see  what  negligence  on  the  part  of  Uxe 
defendant  couId*have  been  found  from  the  evi- 
dence except  Its  failure  to  anticipate  and  ^uard 
against  sucli  a  danger.  To  constitute  negli- 
gence creating  a  liability  for  the  damages  to 
the  plaintiff,  it  is  not  necessary  that  the  defend- 
ant should  have  contemplated  the  particular 
event  which  occurred.  It  is  enough  if  it  should 
have  contemplated  the  probable  happening  of 
some  accident  of  this  kind,  which  involves 
danger  to  the  property  of  others,  that  ought  to 
be  guarded  against.  I  think  the  jury  well 
might  have  found  that  the  burning  of  the 
plaintiff's  property  was  a  direct  result  of  the 
defendant's  conduct  in  keeping  this  oil  on  the- 
platform. 
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The  annulment  of  a  marriagre  becaose 
the  husband  is  constitutionally  af* 
Hicted  with  syphilis  and  in  a  state  In  whlcti 
his  chances  of  cure  are  very  remote  and  doubt- 
ful may  be  granted,  under  Pub.  Stat.  chap.  145, 
6 11,  on  the  ground  of  fraud,  where,  with  knowl- 
edge of  his  condition,  he  did  not  inform  his  wife 
in  regard  to  it,  and  she,  learning  of  it  on  the  day 
of  the  marriage  soon  after  the  ceremony,  refused 
to  live  with  him  as  his  wife,  and  filed  the  libel 
for  annulling  the  marriage  before  its  consum- 
mation. 

(June  22, 1898.) 

REPORT  by  the  Superior  Court  for  Middle- 
sex County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  a  libel  brought  to  annul  a 
marriage.     Decree  far  libellant. 
The  facts  are  stated  in  the  opinion. 
J/«8«r«.Burke9  Marshall,  &  Corbett  for 
petitioner. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

This  libel  is  brought  under  Pub.  Stat.  chap. 
145.  §  11,  the  first  part  of  which  is  as  follows: 
*'When  the  yalidity  of  a  marriage  is  doubted, 
either  party  may  tile  a  libel  for  annulling  such 
marriacre,  or,  when  the  validity  of  a  marriage 
is  denied  or  doubted  by  either  party,  the  other 
party  may  file  a  libel  for  affirming  the  same.'' 
The  omission  of  the  words  ''for  fraud  or  other 
cause,"  contained  in  Gen.  Stat.  chap.  107,  §  4, 
and  in  Stat.  1855.  chap.  27,  does  not  change 
the  meaning  of  the  provision.  The  statute  as- 
sumes that  there  may  be  marriages  which  are 
legal  in  form,  but  invalid  in  fact.  In  terms, 
it  confers  jurisdiction  upon  the  court,  but,  in 
reference  to  the  law  of  marriage,  it  is  merely 
declaratory. 

The  facts  of  the  present  case  are  peculiar. 
On  the  day  of  the  marriage,  soon  after  the 
ceremony,  the  libellant  received  information 
that  the  respondent  was  afflicted  with  a  ven- 
ereal disease  called  * 'syphilis."  She  commun- 
icated the  infofmation  to  her  mother,  who 
immediately  charged  him  with  being  so  af- 
flicted. He  denied  the  charge,  but  consented 
to  an  examination  by  a  physician.  An  exam- 
ination was  mnde  that  disclosed  the  fact, 
which  the  presiding  justice  has  found,  that  he 
was  constiiutionally  afflicted  with  syphilis,  a 
contagious  disease,  with  which  the  libellant 
would  become  infected  in  case  of  cohabitation, 
'Hhus  seriously  impairing  her  health,  and  in- 
volving consequences  of  the  most  grievous 
;baracter."  The  judge  also  found  **that  the 
disease  would  be  transmitted  to  any  offspring 
which  they  might  have;  that,  while  it  was  not 
absolutely  incurable,  the  chances  of  a  cure 
being  effected  in  the  state  in  which  the  res- 
pondent was  were  very  remote  and  doubtful." 
The  libellant,  on  learning  the  libelee's  condi- 
tion, refused  to  live  with  him  as  his  wife,  and 

NOTB.— For  disease  as  defense  for  breach  of  prom 
ise  to  marry,  see  Sbaokleford  v,  Hamilton  (Ky.)  16 
L.R.  A.  681.  See  also  the  followlnsr  case  of  Mc- 
Mahen  ▼.  MoBfahen  (Pa.)  po&t,  802.  I 
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there  has  been  no  consummation  of  the 
ria^e.  The  libelee,  knowing[  his  diseased  con- 
dition, induced  the  libellant  to  contract  ibe 
marriage  without  informing  her  in  regard  to 
it.  She  supposed  him  to  be  a  man  in  good 
health  and  of  good  habits,  and,  if  she  had 
known  that  he  was  suffering  from  such  a  dis- 
ease, she  would  not  have  contracted  the  mar- 
riage. 

The  statute  to  which  we  have  referred  has 
several  times  been  considered  by  this  court. 
Reynolds  v.  ReyrtMs,  8  Allen,  605;  Donowin  v. 
I/onotan,  9  Allen,  140;  Fo»s  v.  Fosm,  12  Allen, 
26;  Crehore  v.  Crehore,  97  Mass.  380.  93  Am. 
Dec.  98.    The  fullest  discussion  of  the  law 
applicable  to  a  case  like  this  of  which- we  have 
knowledge  is  in  Reynolds  v  Reynolds,  8  Allen, 
605.    In  that  case  a  marriage  was  declared 
void  into  which  a  man  was  induced  to  enter 
by  confiding  in  the  representations  of  the  wo- 
man whom  he  took  for  his  wife  that  she  was 
chaste,  when  in  fact  she  was  with  child  by  an- 
other man.    It  has  since  been  held  that,  to 
maintain  a  petition  in  such  a  case,  it  is  not 
necessary  to  introduce  evidence  of  express  rep- 
resentations, and  that  a  petition   cannot   he 
granted  if  it  appears  that  the  petitioner  had 
himself  been  guilty  of  criminal   intercoarae 
with  the  woman  Before  the  marriage.     The 
precise  point  decided  in  Reynolds  v.  Beynoids 
has  been  adjudicated  in  other  states,  and  in 
this  country  seems  to  be  generally  accepted 
law.     Baker  v.  Baker,  13  Cal.  87;  Carris  t. 
Carris,  24  N.  J.  Eq.  516.    See  also  Morris  v. 
Morris,  Wright  (Ohio)  680;  Rilter  v.  Ritter,  5 
Blackf .  81 ;  Scolt  v.  SchuSeldt,  5  Paige,  43.    The 
law  in   England  is  held  otherwise.     Mom  ▼. 
Moss  [1 897]  P.  268.    The  opinion  of  the  learned 
chief  justice  to  which  we  have  referred  treats 
of  the  law  in  reference  to  ordinary  contracUi 
procured  by  fraud,  and  points  out  the  distinct 
tion  between  contracts  to  marry  or  executory 
contracts  of  marriage  and  executed  contracts 
of  marriage.    There  is  no  reason  why  execn- 
tory  contracts   of   marriage  should    net    he 
treated,   in  reference  to  the  fraud  of  either 
party,  like  any  other  contracts.     We  think  it 
is  well  settled  that  fraud  of  such  a  kind,  in  its 
essential  elements,  as  would  invalidate  an  or- 
dinary contract,  is  a  good  defense  to  an  action 
upon  a  contract  to  marry.     Van  HouUn  t. 
Morse,  162  Mass.  414,  26  L.  R.  A.  430.     Bat, 
after  a  contract  to  marry  has  ripened  into  a 
marriage,    different  considerations  affect  the 
case.     On  grounds  of  public  policy,  the  kw 
seeks  to  make  the  marriage  relation  in  every 
case  as  nearly  permanent  as  possible  without 
doing  injustice.     The  difference  between  the 
relation  of  a  man  and  woman  affianced  and 
their  relation  after  marriage  is  more  than  the 
difference  between  those  who  have  made  an 
ordinary  executory  contract  and  the  same  per- 
sons after  the  contract  is  executed.    At  mar- 
riage there  is  a  change  of  status  which  affects 
them  and  their  posterity  and  the  whole  com- 
muniiy.    It  is  a  change  which,  for  important 
reasons,  the  law  recognizes,  and  it  inaugurates 
conditions  and  relations  which  the  law  takes 
under  its  protection.     It  is  of  such  a  nature 
that  it  cannot  lightly  be  disregarded.    The 
contracting  parties  take  each  other  for  hetter 
or  for  worse,  and  agree  to  abide  the  conse- 
quences of  misinformation  or  mistake  in  r^ard 
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to  each  other.  Say8  Chief  Justice  Bigelow  in 
Reynolds  v.  Reynolds:  "In  the  absence  of  force 
or  duress,  and  where  there  is  no  mistake  as  to 
the  identity  of  the  person,  any  error  or  misap- 
prehension as  to  personal  traits  or  attributes, 
or  concerning  the  position  or  circumstances  in 
life  of  a  party,  is  deemed  wholly  immaterial, 
and  furnishes  no  good  cause  for  divorce. 
Therefore  do  misconception  as  to  the  character, 
fortune,  health,  or  temper,  however  brought 
about,  will  support  an  allegation  of  fraud  on 
which  a  dissolution  of  the  marriage  contract, 
when  once  executed,  can  be  obtained  in  a 
iiourt  of  justice.  These  are  accidental  quali- 
ties, which  do  not  constitute  the  essential  and 
material  elements  on  which  the  marriage  re- 
lation rests."  The  decree  of  nullity  was  en- 
tered in  that  case,  not  merely  because  the 
libcllant  was  deceived  in  regard  to  the  sup- 
potted  chastity  of  the  libelee,  for  it  is  gen- 
erally accepted  law  that  unchastity  of  either 
party  before  marriage  will  not  warrant  a 
decree  of  divorce  or  nullity, — but  because, 
besides  the  unchastity,  the  woman  was  in 
such  a  condition  that  she  could  not  properly 
assume  the  duties  of  wifehood.  More  than 
that,  she  was  in  a  condition  to  introduce  into 
the  husband's  family  spurious  offspring,  of 
which  he  would  be  presumed  in  law,  if  not  in 
fact,  to  be  the  father.  The  deception,  viewed 
in  its  diffeient  aspects,  was  in  regard  to  facts 
essential  to  the  very  existence  of  the  marriage 
relation.  Her  condition  in  reference  to  the 
objects  of  marriage  was  somewhat  analogous 
to  impotence,  which  without  reference  to 
fraud,  is  always  held  to  be  a  ground  for  a  decree 
of  nullity.  So  far  as  we  are  aware,  this  is  the 
only  particular  in  which  mistake  or  fraud  in 
regard  to  the  condition,  character,  or  experi- 
ence of  one  of  the  parties  to  a  marriage  has 
been  held  to  be  a  ground  for  a  decree  of  nul- 
lity or  of  divorce  in  favor  of  the  other  in  this 
commonwealth.  Most  courts  in  other  juris- 
dictions have  gone  no  further  in  favor  of 
libellants.  But  in  Gummingion  v.  Belcheriown, 
149  Mass.  228,  4  L.  R.  A.  181,  it  appeared  that 
a  marriage  was  set  aside  for  fraud  by  a  court 
in  New  York,  on  the  ground  that  the  libelee 
had  been  afflicted  with  insanity  before  the 
marriage,  and  had  concealed  the  fact,  and  not 
long  afterwards  again  became  insane.  It  was 
held  by  this  court  that  the  marriage  could  not 
have  been  declared  invalid  for  this  cause  in 
this  commonwealth. 

Tbe  case  at  bar  rests  solely  upon  fraud  in 
regard  to  the  bodily  condition  of  tbe  libelee. 
As  we  have  already  seen,  the  previous  un^ 
chastity  of  the  libelee  is  not  enough  to  entitle 
the  libellant  to  relief.  Indeed,  we  are  not 
quite  certain  from  tbe  report  that  the  libelee 
might  not  have  been  constitutionally  affected 
with  the  disease  from  his  birth.  But  in  tbe 
findings  of  the  judge  his  concealed  disease  was 
such  as  would  leave  with  him  no  foundation 
on  which  the  marriage  relation  could  properly 
rest.  It  had  advanced  to  such  n  stage  as  prob- 
ably to  be  incurable.  The  libellant  could  not 
live  with  him  as  his  wife  without  making  her- 
self a  victim  for  life,  and  giving  to  her  off- 
spring, if  she  had  any.  an  inheritance  of  dis- 
ease and  suffering.  While  this  case  lacks  the 
element  of  introducing  a  bastard  child  into  the 
husband's  family,  which  existed  in  Reynolds 
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▼.  Reynolds,  it  has  the  element  of  a  loathsome, 
incurable,  contagious  disease  to  be  communi- 
cated to  the  wife,  which  the  other  had  not. 
Few, if  any,  would  be  bold  enough  to  say  that 
it  was  the  duty  of  the  libellant,  on  discovery 
of  tbe  fraud  before  consummation  of  the  mar- 
riage, to  give  herself  up  as  a  sscrlfice,  and  to 
become  a  party  to  the  transmission  of  such  a 
disease  to  her  posterity. 

It  may  be  said  that  this  cause  for  a  decree 
of  nuUitv  is  not  different  in  kind,  but  only  in 
degree,  from  other  bodily  or  mental  conditions 
which  the  law  does  not  recognize  as  a  good 
ground  for  a  separation.  There  are  many 
peculiarities  of  body  or  mind,  natural  or  ac- 
quired or  contracted,  which  may  render  one, 
in  a  broad  sense,  unfit  for  matrimony,  and  of 
which,  if  concealed  until  after  marriage,  the 
law  can  take  no  cognizance  in  a  suit  for  sep- 
aration. In  proceedings  in  court  it  is  more 
difficult  to  deal  with  conditions  like  these  in 
the  case  before  us  than  with  that  in  Reynolds 
V.  Reynolds,  because  they  are  obscure,  and  it  is 
hard  to  ascertain  the  truth.  For  this  reason 
there  is  more  danger  in  opening  the  door  to 
libellants  in  such  cases.  Yet  there  may  be 
circumstances  in  which  justice  requires  that 
relief  should  be  given.  In  Reynolds  v.  Reynolds 
much  stress  was  laid  upon  the  difference  be- 
tween an  executory  and  an  executed  contract  of 
marriage.  But,  for  fraud  in  procuring  ordinary 
contracts,  the  law  gives  a  remedy  as  well  after 
the  contract  is  executed  as  before.  The 
learned  chief  justice  did  not  say  exactly  at 
what  stage  a  contract  of  marriage  should  be 
deemed  to  be  executed.  Clearly,  it  is  execu- 
tory up  to  the  time  of  the  ceremony.  Viewed 
in  its  legal  aspect,  it  becomes  a  binding  mar- 
riage as  soon  as  the  ceremony  is  performed; 
but  tbe  full  execution  of  the  contract  con- 
templated by  the  parties  in  their  original  agree- 
ment is  then  just  beginning,  and  is  to  continue 
during  their  joint  lives.  Their  status  up  to 
the  time  of  the  ceremony  is  that  of  parties  to 
an  executory  contract.  Their  status  as  soon 
as  the  ceremony  is  performed,  is  that  of  per- 
sons legally  married,  who,  with  the  sanction 
and  under  the  forms  of  tbe  law,  have  assumed 
new  relations  to  each  other  and  to  the 
state.  But  these  new  relations  are  then  rather 
inchoate  than  complete,  and  they  do  not  as- 
sume their  perfected  form  so  as  to  have  their 
full  possible  effect  upon  the  parties  and  the 
community  until  consummation  of  the  mar- 
riage. There  are  therefore  reasons  why  a 
fraud  like  that  in  the  present  case,  discovered 
before  consummation  of  the  marriage,  and  at 
once  made  a  ground  for  a  separation,  should 
move  the  court  more  strongly  in  favor  of  the 
libellant  than  if  the  discovery  had  come  later. 
1  Bishop,  Mar.  Div.  &  Sep.  g§  456,  461,  462. 
The  reluctance  of  the  court  to  recognize  such 
frauds  as  a  ground  for  legal  proceedings  is 
founded  on  considerations  of  public  policy. 
These  considerations  are  much  less  weighty 
in  a  case  like  tbe  present  than  if  the  parties 
had  cohabited  for  a  considerable  time  before 
the  proceedings  were  commenced.  Although 
in  many  cases  tbe  distinction  between  con- 
summated and  unconsummated  marriages  in 
proceedings  for  separation  has  been  overlooked, 
it  is  distinctly  recognized  in  Lyndon  v.  Lyn- 
don, 69  111.  48,  and  Robertson  v.  Qfle,  12  Tex. 
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856,  in  each  of  which  cases  a  decree  of  nullity 
Tvas  entered  when  the  court  said  that  the 
ground  would  have  been  insufficient  if  the  mar- 
riage had  been  consummated.  We  do  not  in- 
timate that  the  concealed  existence  of  venereal 
disease  in  one  of  the  parties  to  a  marriage  will 
ordinarily  be  a  sufficient  ground  for  a  decree  of 


nullity.  In  most  cases*  presumably,  the  dis> 
ease  is  curable.  But,  confining  our  decision 
to  the  facts  before  us.  we  are  of  opinion  that 
it  was  in  the  power  of  the  judge  of  the 
superior  court  to  enter  a  decree  for  the  libel- 
lant.  ^^ 

Decree  for  the  libellant.    ETL'SSISS 
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Margaret  M.  McMAHEN 

V. 

William  H.  McMAHEN,  Appt, 

(186  Pa.  485.) 

The  eommanicatlon  of  syphilia  to  a  wife 
by  her  hosband*  who  bas  the  disease  in  the 
tertiary  stage  and  is  probably  incurable,  whereby 
she  is  kept  in  a  coDstant  state  of  sufferinR,  la  a 
ffrouQd  for  a  divorce  under  1  Pepper  &  L.  Diir. 
p.  1688,  pi.  11,  allowlDfi  a  diyorce  for  cruel  and 
barbarous  treatment  eDdangerinff  the  wife*a  life 
or  rendering  her  condition  Intolerable  and  life 
burdensome. 

(July  21, 1808.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  1,  for  Phila- 
delphia County  granting  a  divorce.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  W.  Horace  Hepburn  and  Jo- 
seph A.  Robbins  for  appellant. 

Mr.  A.  S.  L.  Shields,  for  appellee: 

The  cruelty  within  our  statute  which  enti- 
tles a  wife  to  a  divorce  from  her  husband  is 
actual  personal  violence  or  the  reasonable  ap- 
prehension of  it;  or  such  a  course  of  treatment 
as  endangers  her  life  or  health,  and  makes  co- 
habitation unsafe. 

Butler  V.  Butler,  1  Pars.  Sel.  Eq.  Cas.  329. 

The  respondent's  answer  to  the  libel  and  bill 
of  particulars  is  alone  sufficient  to  support  a 
decree  on  this  ground. 

HUlister  v.  HoUister,  6  Pa.  449;  Popkin  v. 
Popkin,  1  Hagg.  Eccl.  Rep.  765,  note;  Mack 
V.  Handy,  189  La.  Ann.  491;  Tackaberry  v. 
Taekaberry,  101  Mich.  102;  Ryd&i*  v.  Ryder,  66 
Vt.  158. 

It  is  not  necessary  to  prove  actual  brutality 
on  the  part  of  the  husband  with  respect  to 
conjugal  embraces.  The  only  safety  for  the 
wife  must  be  a  separation.  She  is  entitled  to 
protection  under  the  circumstances,  even 
against  herself,  and  if  she  asks  it  the  law  will 
mercifully  extend  it,  and  will  as  well  prevent 
her  being  led  into  temptation  as  delivered  from 
evil. 

Burton  v.  Burton,  52  N.  J.  Eq.  215;  Grant 
v.  Grant,  58  Minn.  181 ;  Mayhew  v.  Mayhew,  61 
Conn.  233;  Robinson  v.  Robinson,  66  N.  H. 
600,  15  L.  R.  A.  121;  Walsh  v.  Walsh,  61  Mich. 
654;  English  V.  English,  27  N.  J.  Eq.  71. 

Green*  J.,  delivered  the   opinion  of  the 
court: 
While  it  is  to  be  much  regretted  that  the 


NoTB.— 8ee  precedlnflr  case  of  Smith  ▼.  Smith 
(Mass.)  ante,  800. 
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learned  court  below  filed  no  opinion  in  this 
case  setting  forth  their  reasons  for  disa^n^eeing 
with  the  master  as  to  his  conclusions  the  view 
we  take  of  the  testimony  and  iu  legal  effect 
renders  the  solution  of  the  controversy  a  com- 
paratively easy  task.  As  to  the  acts  of  cruelty 
complained  of  by  the  wife,  there  is  oo  very 
serious  difference  between  her  testimony  and 
her  husband's.  She  specifies  them  all  in  de- 
tail, and  includes  personal  violence  on  his  part 
in  every  instance.  He  admits  them  all,  in- 
cluding the  personal  violence,  and  differs  from 
her  only  as  to  the  degree  and  frequency  of  the 
acts  of  violence.  As  admitted  by  himself, 
they  would  be  quite  sufficient  to  sustain  a  de- 
cree of  divorce  a  mensa  et  thoro^  or  a  vinculo; 
but  it  is  not  necessary  to  rest  the  decision  on 
that  branch  of  the  case,  because  there  is  another 
branch,  of  a  much  more  serious  character,  as 
to  which  there  is  scarcely  any,  and  no  serious, 
contradiction.  The  respondent  himself  testi- 
fies that  he  was  affected  with  syphilis  for  a 
number  of  years  before  his  marriage  with  libel- 
lant, and  that  he  continued  to  be  so  affected 
until  within  a  very  few  months  before  his 
marriage,  when  he  alleges  that  he  was  cured. 
The  medical  testimony,  however,  and  indeed 
all  the  other  testimony,  including  his  own  ad- 
missions, are  decidedly  against  him  oo  this  sub- 
ject. He  admitted  that  he  had  been  under 
treatment  for  this  loathsome  disease  during 
practically  the  whole  of  his  married  life,  untS 
his  wife  left  him.    He  was  asked: 

Q.  How  long  had  you  been  under  treatment 
for  it? 

A.  I  had  been  under  treatment  with  Or. 
Hickman,  off  and  on,  all  during  marriage; 
that  is,  lifter  the  three  months  after  my  mar- 
riage until  she  left. 

And  he  also  admitted  that  he  was  suffering 
from  this  disease  at  the  very  time  his  wife  left 
him.    He  was  asked: 

Q,  8o  that,  at  the  time  she  left  you,  you 
knew  and  she  knew  that  you  were  suffering 
from  this  disorder? 

A.  We  both  knew  that  we  were  suffering. 

Q.  But  you  did  know  that  you  had  the  dis- 
ease? 

A.  Yes,  sir. 

It  was  also  admitted  by  the  defendant  that 
his  wife  innocently  became  infected  by  him 
with  the  disease  before  their  marriage;  she 
claiming  that  it  resulted  from  his  kissing  her, 
and  all  the  physicians  concurring  in  saying 
that  it  could  easily  be  communicated  in  that 
way.    It  was  fully  shown  by  the  testimony  of 
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the  wife  and  her  husband,  and  by  the  physi- 
cians who  attended  her,  that  she  was  contiDu- 
ally  affected  by  the  disease  during  all  her  mar- 
ried life;  and  it  was  testified  by  the  physicians 
that  so  long  as  cohabitation  continued  the  dis- 
ease would  continue,  and  that  she  had  already 
reached  the  secondary  stage,  and  was  on  the 
verge  of  the  tertiary,  at  the  time  she  left  her 
husband.  So  far  as  the  husband  is  concerned, 
his  own  medical  witness,  Dr.  Hickman,  testi- 
fied that  he  was  in  the  tertiar}r  stage.  After 
saying  that  the  defendant  told  him  he  had  been 
treated  for  the  disease  for  a  number  of  years, 
he  was  asked: 

Q.  Do  you  believe  it  was  syphilis? 

A,  From  what  he  told  me,  I  certainly  do. 

Q.  Did  you  treat  him  for  tertiary  or  sec- 
ondary? 

A.  'Tertiary. 

Q.  Bo  you  believe  he  had  tertiary? 

A.  Yes,  sir. 

Q,  And  so  treated  him? 

A.  Yes,  sir. 

Q.  Can  tertiary,  in  your  opinion,  be  cured? 

A,  It  apparently  can  be,  but  in  my  opinion 
it  cannot  altogether  be  cured. 

Ab  to  its  effect  upon  the  wife,  he  was  asked : 

Q.  How  would  it  affect  her  in  respect  to 
her  having  children? 

A.  She  could  conceive,  go  through  gesta- 
tion, aod  have  a  child. 

And  the  child  would  be  poisoned? 
Naturally  so. 

Q.  Would  you  not,  then,  regard  the  marital 
relations  between  two  such  persons  as  danger- 
ous to  both? 

A.  As  to  the  child  and  mother  and  father? 

Q.  To  all. 

A,  Yes,  sir;  the  father  and  mother  could 
have  syphilis,  and  a  child  could  be  born  to 
that  mother,  and  do  no  harm  to  the  mother. 
Still,  the  child  can  have  infantile  syphilis,  and 
still  a  mother  not  be  harmed. 

Q.  Would  it  not  make  pregnancy  danger- 
ous? 

A,  It  would. 

Dr.  Hickman  further  testified  that  he  had 
also  treated  the  respondent  for  syphilis  since 
his  separation  from  his  wife,  so  that  it  appears 
from  the  testimony  of  his  own  witness  that  he 
continued  to  have  the  disease  after  his  wife 
left  him.  The  doctor  further  testified  that  he 
considered  the  disease  incurable.  Dr.  Bernardy 
testified  that  the  respondent,  prior  to  his  mar- 
riage, told  him  he  had  syphilis,  and  showed 
him  his  mouth,  and  it  was  full  of  sores;  that 
he  had  also  attended  the  libellant  at  the  same 
time,  and  found  a  syphilitic  sore  on  her  lip. 
He  also  said  the  disease  could  be  quite  inno- 
cently communicated  in  several  ways;  that  he 
told  them  both  before  marriage  that  they  each 
had  the  disease;  that  after  marriage,  if  preg- 
nancy ensued,  the  disease  was  unsafe  for  the 
wife.  As  all  imputations  of  unchastity  on  the 
part  of  the  libellant  were  expressly  disavowed 
on  the  hearing  before  the  master  by  the  coun- 
sel for  the  respondent,  and  as  the  respondent 
took  upon  himself  all  the  responsibility  of  hav- 
ing communicated  the  disease  to  his  wife,  it 
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must  be  assumed  that  he  alone  was  to  blame 
for  the  original  contraction  of  the  disease  by 
her,  and  for  its  incessant  continuance  upon  her 
person  at  all  times  after  the  marriage.  In  ad- 
dition to  the  foregoing.  Dr.  Lorman,  another 
medical  witness,  who  treated  the  libellant  for 
this  disease  from  November  20,  1898,  to  Janu- 
ary 25,  1894.  testified  that  on  one  occasion,  pn 
January  1.  1894,  he  was  present  with  both  the 
parties,  and  that  respondent  told  him  that  he 
(the  respondent)  *  'was  the  cause  of  it  origin- 
ally"; and  he  added:  We  had  a  consultation 
about  it,  and  I  told  Mrs.  McMahen,  in  the  pres- 
ence of  her  husband,  that  this  thing  was  liable 
to  reappear,  even  though,  she  got  better,  as 
long  as  she  continued  to  cohabit  with  her  hus- 
band. At  a  Subsequent  period  she  had  a 
gummy  tumor.  This  belongs  to  the  tertiary 
stage,  but  I  don't  think  she  was  quite  that 
bad. 

Q.  As  a  matter  of  fact,  and  as  a  medical  fact, 
would  it  or  would  it  not  have  been  safe  for  her 
to  have  lived  and  cohabited  with  her  husband? 

A.  She  would  have  had  this  thing  reoccur. 
We  are  taught  that  at  no  time  is  it  well,  and 
it  would  become  more  apparent  if  she  became 
pregnant. 

After  having  testified  that  in  his  opinion  the 
disease  was  positively  incurable,  he  was  asked: 

Q.  Please  explain  for  what  reason  it  was 
dangerous  for  Mrs.  McMahen  to  cohabit  with 
her  husband. 

.^.  On  account  of  contamination. 

Q.  Mr.  McMahen  had  the  disease? 

A.  I  recommended  a  medicine  for  Mr.  Mc- 
Mahen that  very  day.  I  have  the  original  la- 
bel in  my  pocket. 

Q,  And  Mrs.  McMahen  had  the  same  malady 
at  that  time? 

A,  She  was  improving  then.  She  asked 
whether,  in  her  condition,  it  would  be  safe  to 
cohabit.  I  said  that  if  she  cohabited,  and  had 
children,  she  would  again  become  in  the  same 
condition.     Mr.  McMahen  was  present. 

Q.  Doctor,  did  Mrs.  McMahen  ask  you  the 
question  whether  it  would  be  safe  for  her  to 
live  with  her  husband? 

A.  My  impression  is  that  she  did.  Mr.  Mc- 
Mahen broached  the  subject. 

Q.  What  did  he  say? 

A.  The  substance  was  that  he  blamed  him- 
self.    He  felt  very  penitent. 

Q.  Did  he  assent  to  that  proposition? 

A.  I  cannot  remember.  I  know  that  he  was 
penitent.  On  another  occasion,  in  my  store.  I 
told  him  that,  if  a  child  was  born,  that  child 
would  be  sick;  and  he  said.  **If  my  child 
dies,  my  wife  will  blame  me,  for  I  am  to 
blame." 

Q.  Are  you  quite  sure  that  Mr.  McMaheo 
said  that  he  gave  her  the  disease  in  the  first  in- 
stance? 

A.  Yes,  sir;  I  will  swear  to  that. 

Q.  So  you  advised  Mrs.  McMahen  to  leave 
her  husband? 

A.  No,  sir;  I  told  her  the  plain  facts,  and 
told  her  to  use  her  own  judgment.  She  said 
she  would  have  left  him  before,  but  Dr.  Hick- 
man told  her  she  was  pregnant,  and  then  she 
would  not  leave. 
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*  Q,  Doctor,  would  Mrs.  McMahen's  life  have 
been  in  danger  had  she  continued  to  live  with 
her  husband? 

A.  Yes,  sir. 

Q.  Just  explain. 

A.  Her  condition  would  have  become  ter- 
tiary. It  would  naturally  affect  the  brain, 
the  lungs,  and  everything  else.  It  is  worse 
than  leprosy,  and  should  be  so  regarded. 

Q.  Would  continued  cohabitation  intensify 
the  malady  ? 

A.  We  are  taught  so,  and  I  believe  so. 

Although  the  respondent  was  subsequently 
examined,  he  did  not  deny  any  part  of  the 
statements  made  by  Dr.  Lorman,  nor  of  the 
statements  made  by  his  wife  o^the  same  con- 
versation, which  was  in  direct  corroboration  of 
Dr.  Lorman's  testimony. 

This  rather  extended  review  of  the  testimony 
has  been  rendered  necessary  because  the  mas- 
ter refused  a  decree  of  divorce,  and  the  court 
Hied  no  opinion  in  support  of  the  decree  grant- 
ing a  divorce.  Upon  the  whole  of  the  testi- 
mony, which  was  really  uncontradicted  as  to 
its  most  important  features,  we  have  a  case  in 
which  a  young  woman,  whose  innocence  is  not 
at  all  impeached,  having  been  contaminated 
with  a  foul  and  disgusting  disease  by  her  lover 
(who  subsequently  became  her  husband)  dur- 
ing the  period  of  his  courtship,  probably  by 
kissing  her  frequently,  and  after  marriage 
having  been  kept  constantly  in  a  diseased  cod- 
dition  from  the  same  cause  until  she  had  passed 
into  the  secondary  condition  of  the  disease, 
and  had  approached  to  the  verge  of  the  terti- 
ary and  most  dangerous  stage  of  the  disease, 
had  been  advised  by  her  husband's  physician 
that  the  disease  would  be  continuous  while  co- 
habitation continued,  and  that  her  children,  if 
she  had  any,  would  be  poisoned  by  the  disease, 
and  that  pregnancy  would  be  dangerous  and 
perilous  to  her  health,  and  had  been  advised 
by  another  physician  that  her  life  would  be  in 
danger  if  she  continued  to  live  with  her  hus- 
band, and  that  her  condition  would  become 
tertiary, — her  brain,  lungs,  and  other  vital  or- 
gans becoming  affected;  having  endured  for 
upwards  of  five  years  the  constant  presence  of 
one  of  the  vilest,  most  shocking,  and  danger- 
ous diseases  with  which  the  human  body  can 
be  afaicted;  and  being  still  only  about  thirty 
years  of  age;  and  the  question  is  whether 
such  a  person  is  legally  bound  to  remain  in 
such  relation  with  her  husband  during  the 
whole  of  her  subsequent  life,  and  has  no  re- 
dress whatever  in  the  way  of  a  divorce.  In 
our  opinion,  to  state  this  Question  is  to  answer 
it  We  do  not  see  how  it  is  possible  to  imagine 
a  more  direct  and  palpable  case  of  cruelty  to 
a  wife  by  a  husband  than  this.  It  comes 
within,  not  only  the  spirit,  but  the  very  letter, 
of  our  statute,  which  allows  divorce  "where 
any  husband  shall  have,  bv  cruel  and  barbar- 
ous treatment,  endangered  his  wife's  life,  or 
offered  such  indi^itles  to  her  person  as  to 
render  her  condition  intolerable  and  life  bur- 
densome, and  therebv  force  her  to  withdraw 
from  his  house  and  family."  1  Pepper  & 
Lewis,  Dig.  p.  1688,  pi.  11.  That  the  libellant 
in  this  case  was  kept  in  a  constant  state  of  suf- 
fering from  a  malignant  venereal  disease  was 
prov^  without  contradiction.  It  was  equally 
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well  established  that  bo  long  as  cohabitation 
continued  the  disease  would  continue.iand  that 
this  condition  was  always  dangerous,  espe- 
cially during  pregnancy,  and  in  the  case  of 
childbirth  niight  prove  fatal.  In  Bishop  on 
Marriage  and  Divorce  (§  717)  it  is  said:  "Cru- 
elty, therefore,  is  such  conduct  in  one  of  the 
married  parties  as  renders  further  cohabitation 
dangerous  to  the  physical  safety  of  the  other, 
or  creates  in  the  other  such  reasonable  appre- 
hension of  bodily  harm  as  materially  to  inter- 
fere with  the  discharge  of  marital  duty." 
This  definition  was  taken  from  the  leading  c^se 
of  ESmns  v.  Ei>ans^  1  Hagg.  Consist.  Rep.  85, 
and  has  been  approved  in  numerous  cases  cited 
in  the  footnotes  to  Bishop.  In  our  own  cele- 
brated case  of  BuUer  v.  Butler,  1  Pars.  Set.  £q. 
Cas.  329,  tried  by  Judge  King,  it  was  held  that 
the  cruelty  which  entitles  a  wife  to  a  divorce 
is  "actual  personal  violence  or  the  reasonable 
apprehension  of  it;  or  such  a  course  of  treat- 
ment as  endangers  her  life  or  health,  and  ren- 
ders cohabitation  unsafe."  This  has  been  fol- 
lowed ever  since.  Thus,  in  Gordon  v.  Gordon, 
48  Pa.  226.  Mr.  Justice  Strong,  delivering  the 
opinion,  and  quoting  the  above  definition,  taid: 
**This  definition  accords  with  the  present  doc- 
trine of  the  English  ecclesiastical  courts.  It 
gives  the  extremest  possible  liberal  constmc- 
tion  to  our  act  of  assembly."  In  May  v.  May, 
62  Pa.  206,  we  said:  "Ic  is  not  every  act  of 
cruelty,  on  the  part  of  the  husband,  that  will 
entitle  the  wife  to  a  divorce, — this  ill  treatment 
may  or  may  not  endanger  her  life.  But  to  en- 
title her  to  a  divorce  for  the  cause  first  speci- 
fied, there  must  be  actual  personal  violence,  or 
the  reasonable  apprehension  of  it;  or  such  a 
course  of  treatment  as  endangers  life  or 
health,  and  renders  cohabitation  unsafe."  In 
5  Am.  &  £ng.  Enc.  Law,  p.  790,  it  is  said: 
'^Cruelty,  as  a  caOse  of  divorce,  is  the  wilful 
and  persistent  causing  of  unnecessary  suffer- 
ing, whether  in  realization  or  in  apprehension, 
whether  of  body  or  of  mind,  in  such  a  way  as 
to  render  cohabitation  dangerous  or  unendura- 
ble." On  page  794  the  same  work  further 
says:  "But  excessive  intercourse  may  be  cru- 
elty, or  intercourse  when  the  wife's  health  is 
delicate,  or  where  the  husband  has  venereal 
disease;"  citing  for  the  last  cause  Popkin  v. 
Popkin,  1  Hagg.  Eccl.  Rep.  788,  note;  ifoft- 
hoffery  Holthoefer,  47  Mich.  260;  Canfeld  v. 
Canpld,  34  Mich.  519.  In  English  v.  En^ 
lisK  27  N.  J.  Eq.  71,  a  decree  of  divorce  from 
bed  and  board  was  made  on  the  ground  of  ex- 
treme cruelty,  consisting  mainly  in  groess  abuse 
by  the  husband  of  his  marital  rights.  The 
chancellor  said:  'There  can  be  no  doubt  that 
she  was  so  diseased  that  connubial  intercourse 
lofiicted  great  and  distressing  pain  upon  her; 
nor  can  there  be  any  doubt  that  her  condition 
was  known  to  him.  ...  He  has  been 
guilty  of  extreme  cruelty  towards  her.  so  as  to 
render  it  unsafe  for  her,  under  existing  cir- 
cumstances, to  cohabit  with  him  or  to  be  un- 
der his  dominion  or  control."  To  the  same  ef- 
fect are  the  cases  of  Qrant  v.  Grant,  53  Minn. 
181;  and  Mayhew  v.  Mayheto,  61  Conn.  238. 
We  are  clearly  of  opinion  that  the  conduet  of 
the  respondent  towards  his  wife  was  of  such  a 
character  as  to  render  her  condition  intolerable, 
and  life  burdensome,  so  that  she  was  forced 
thereby  to  withdraw  from  his  house  and  family, 
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and  also  that  her  health  was  thereby  greatly 
impaired,  and  her  life  endangered.  It  is  of  do 
GODsequence  that  inoculation  occurred  before 
marriage.  It  is  the  continuation  and  constant 
presence  of  the  disease  after  marriage,  making 
her  condition  intolerable,  and  endangering  her 
health  and  life,  that  entitles  her  to  a  divorce. 
The  decree  of  the  court  below  is  afflrmed,  and 
appeal  dismissed,  at  the  cost  of  the  appellant. 


Anthony  J.  McHUGH 

V, 

Bridget  McHUGH,  Ezrx.,  etc.,  of   Richard 
McHugh,  Deceased,  Appt. 

(186  Pa.  m.) 

!•  An  attempt  to  procure  fklse  teeti- 
nkonyp  or  to  corrupt  jurors,  may  be  proved  for 
the  purpose  of  ralslofir  a  presumption  affainst  the 
party  who  is  ffuilty  of  it. 

8.  The  repreeentative  character  of  an 
ezecntriz  w^m  not  prevent  evidence  that  she 
has  attempted  to  procure  false  testimony,— espec- 
ially wben  she  is  personally  interested  in  tbe 
litigation. 

(May  le,  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lacka 
wanna  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  revive  a 
judgment.    Affirmed. 

In  1867  a  judgment  was  obtained  against 
Richard  McHugh  which  in  1870  was  assigned 
to  John  J.  Ward.  In  1872  the  judgment  was 
revived  and  the  following  year  assigned  to 
John  T.  Fitzpatrick.  In  1877  it  was  again 
revived  and  by  a  paper  filed  March  18,  1891, 
but  dated  December  19,  1879,  Fitzpatrick  as- 
signed the  judgment  to  Mary  McHugh,  a  sis- 
ter of  Richard.  On  tbe  same  day  an  assign- 
ment was  filed  without  dale  transferring  tbe 
judgment  to  Anthony  J.  McHugh.  Ricnard 
McHugh  died  March  27,  1891.  On  March  28, 
1891,  an  exemplification  of  this  judgment  was 
filed  in  the  court.  Tbe  claim  was  made  by 
defendant  that  the  judgment  had  been  satisfied 
in  the  lifetime  of  Richard. 

Further  facts  appear  in  the  opinion. 

Messrs,  F.  J.  Fitasimmons.  John  F. 
Scrai^i^,  and  Wiliard,  Warren,  ft 
Ejiappt  for  appellant: 

This  judgment  is  surrounded  on  all  sides 
with  the  circumstances  and  indicia  of  payment 
and  satisfaction. 

The  executrix  was  not  a  party  except  in  a 
representative  capacity,  and  the  dead  man's 
estate  ought  not  to  be  prejudiced  before  the 
jury  by  proof  of  any  such  alleged  conduct  on 
her  part. 

The  evidence  offered  on  the  trial  of  a  case 
must  be  confined  to  tbe  point  in  issue. 

The  court  erred  in  refusing  to  allow  us  the 
opening  and  closing  to  the  jury. 


NoTB.— As  to  presumption  against  the  destroyer 
of  evidence,  see  Hay  v.  Peterson  ( Wyo.)  84  L.  R.  A. 
£61,  and  note. 

For  presumption  from  failure  to  put  witness  on 
stand,  see  Western  &  A.  R.  Go.  v.  Morrison  (Ga.)  40 
I<.aA.84. 
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Smith  V.  Fraeier,  58  Pa.  226;  Richards  v. 
Nixon,  20  Pa.  19;  Huntington  v.  Conkey,  83 
Barb.  220. 

Claims  which  on  their  face  have  been  accru- 
ing for  years,  but  which  are  delayed  in  their 
presentation  as  legal  demands,  shall  after  the 
death  of  tbe  alleged  debtor,  come  before  the 
court  discredited  oy  the  claimant's  own  acts, 
and  every  fair  intendment  will  be  and  ought  to 
be  made  against  them. 

Piekem^s  Estate,  14  W.  N.  C.  407;  Keyser's 
Appeal,  124  Pa.  80,  2L.  R.  A.  159;  Bess  v. 
Prankenjield,  106  Pa.  448. 

Messrs,  John  B.  Edwards  and  O'Brien 
A  Kellj'  for  appellee. 

Felly  J.,  delivered  the  opinion  of  the  court: 
Three  of  the  specifications  of  error  relate  to 
the  admission  of  testimony  to  show  that  the 
defendant,  before  a  former  trial  of  the  same 
issue,  had  attempted  to  procure  false  testimony 
and  corruptly  to  influence  the  jurors.  The 
action  was  to  revive  a  judgment  obtained 
against  the  defendant's  deceased  husband,  of 
whose  will  she  was  the  executrix.  The  de- 
fense was  accord  and  satisfaction.  In  rebuttal 
the  plaintiff  offered  to  prove  by  two  witnesses 
that,  before  the  first  trial,  the  defendant  had 
attempted  to  induce  them  to  appear  as  wit- 
nesses for  ber,and  to  testify  falsely, and  to  prove 
by  a  third  witness  that  the  defendant  had  at- 
tempted to  induce  him  to  corrupt  the  jurors. 
These  offers  were  sustained,  and  the  witnesses 
were  allowed  to  testif jr.  The  defendant  had 
not  testified  at  either  trial. 

The  spoliation  of  papers  and  the  destruction 
or  withholding  of  evidence  which  a  party 
ought  to  produce  gives  rise  to  a  presumption 
unfavorable  to  him,  as  his  conduct  may  prop- 
erly be  attributed  to  his  supposed  knowledge 
that  the  truth  would  operate  against  him. 
This  principle  has  been  applied  in  a  great 
variety  of  cases,  and  it  is  now  so  well  estab- 
lished  that  it  is  unnecessary  to  do  more  than 
state  it.  A  somewhat  extreme  illustration  of 
its  application  is  found  in  Brown  v.  Schoek,  77 
Pa.  471,  where  the  failure  of  a  party  to  an  ac- 
tion to  appear  at  the  trial,  when  he  had  a 
strong  motive  to  appear,  was  said  to  be  evi- 
dence against  him.  Those  who  have  had  ex- 
perience in  the  trial  of  causes  will  assent  to  the 
statement  of  Thompson,  Ch.  J.,  in  the  opinion 
in  Frick  v.  Barbour,  64  Pa.  120:  "The  testi- 
mony [of  a  case]  often  consists  in  what  is  not 
proved  as  well  as  in  what  is  proved."  A 
like  presumption  arises  where,  in  connection 
with  the  trial,  testimony  has  been  fabricated  or 
witnesses  suborned,  or  a  jury  corruptly  influ- 
enced, or  where  an  attempt  has  been  made  to 
do  any  of  these  things.  The  conduct  of  the 
party  may  then  be  attributed  to  his  knowledge 
that  his  cause  was  an  unjust  one.  This  rule  is 
suggested  in  2  Taylor,  Ev.  §  116,  and  in  1 
Greenl.  Ev.  15th  ed.  §§  87,  196,  and  thus 
stated  in  2  Wharton,  Ev.  8d  ed.  §  1265:  *  'Proof 
of  the  forgery  of  false  testimony  is  admissible 
against  the  party  by  whom  the  fabrication  is 
made.  The  same  presumption  ...  is 
drawn  .  .  .  agamst  all  forms  of  attempted 
suppression  of  or  tampering  with  evidence"  or 
subornation  of  witnesses.  And  in  2  Best,  Ev. 
I  411:  "If  it  be  shown  that  a  plaintiff  has 
been  suborning  false  testimony,  and  has  en- 
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deavored  to  have  recourse  to  perjury,  it  is 
strong  evidence  that  he  knew  perfectly  well 
that  his  cause  was  an  unrighteous  one." 

It  is  surprising  that  there  are  so  few  cases 
upon  the  subject,  but  there  are  some  of  venr 
high  authority  upon  the  exact  point  raised. 
mmarty  v.  Londtm,  a  d  D.  B.  Co.  L.  R.  5  Q. 
B.  814,  was  an  action  iy  a  husband  and  wife 
against  a  railroad  company  for  personal  injuries 
to  the  wife,  caused  by  negligence.  Evidence 
was  admitted  that  the  husband,  who  was  not  a 
witness,  had  offered  to  share  with  witnesses  the 
compensation  in  the  event  of  a  recovery  of 
damages.  A  rule  for  a  new  trial  was  made 
absolute  on  the  ground  of  surprise,  but  it  was 
held  that  the  testimony  was  proper Iv  admitted. 
It  was  said  by  Cockburn.Ch.  J. :  "I  think  this 
rule  ought  to  be  discharged,  so  far  as  the  ground 
taken  that  the  evidence  was  improperly  ad- 
mitted. .  .  .  The  conduct  of  a  party  to  a 
cause  may  be  of  the  highest  importance  in  de- 
termining whether  the  cause  of  action  in  which 
he  is  plaintiff,  or  the  ground  of  defense  if  he  is 
defendant,  is  honest  and  just;  just  as  it  is  evi- 
dence against  a  prisoner  that  he  has  said  one 
thing  at  one  time,  and  another  at  another,  as 
showing  that  the  recourse  to  falsehood  leads 
fairly  to  an  inference  of  guilt  Anything  from 
which  such  an  inference  can  be  drawn  is  cogent 
and  important  evidence,  with  a  view  to  the  issue. 
So,  if  you  can  show  that  a  plaintiff  has  been 
suborning  false  testimony,  and  has  endeavored 
to  have  recoiuse  to  perjury,  it  is  strong  evi- 
dence that  he  knew  perfectly  well  his  cause 
was  an  unrighteous  one."  In  ESgan  v.  Bowker, 
5  Allen,  449.  it  was  held  that  it  was  competent 
to  prove  that  apartv  to  an  action  had  suborned 
a  witness  to  swear  false! v  in  a  deposition  taken 
in  relation  to  the  case,  although  the  deposition 
had  not  been  put  in  evidence  by  either  party  at 
the  trial.  The  decision  rests  on  the  ground 
that  a  party  would  not  support  a  fair  claim 
by  falsehood,  and  that,  when  he  has  been 
guilty  of  fraud  in  the  maintenance  of  the  ac- 
tion, proof  of  the  fraud  is  competent  as 
an  admission  of  the  fraudulent  nature  of  the 
claim.  This  case  was  approved  in  Bastings  v. 
SUtaon,  180  Mass.  76,  in  which  testimony  was 
admitted  to  show  that  the  adverse  party  had 
attempted  to  bribe  a  juror  at  a  former  trial  of 
the  cause.  In  Chicago  City  B.  Co,v.  McMahon, 
103  111.  485,  42  Am.  Rep.  29,  an  action  for  in- 
juries resulting  from  negligence,  a  witness  in 
the  case  was  allowed  to  testif  v  that  he  had 
been  offered  money  by  a  clerk  in  the  employ 
of  the  corporation  defendant  not  to  appear  or 
to  influence  his  testimony.  In  Snell  v.  Bray, 
56  Wis.  156,  letters  written  by  a  party  to  third 
persons  warning  them  not  to  aid  the  other 
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party  by  testifying  or  otherwise,  and  urging 
them  to  testify  to  a  particular  state  of  facte, 
were  admittea;  and  it  was  said  to  be  immaterial 
that  they  had  been  written  before  the  action 
was  commenced,  if  written  after  the  coDtro> 
versy  had  arisen.  To  the  same  effect  u  the 
case  of  WincIieU  v.  Edwards,  57  III.  41.  In 
Heslap  V.  Bulop,  82  Pa.  587,  it  was  held  not  to 
be  error  to  receive  testimony  to  show  the  par- 
ticipation of  the  defendant  in  an  attempt  to 
corrupt  the  plaintiff's  witnesses;  but  it  was  said 
that  the  presumption  arising  from  the  misooD- 
duct  of  the  party  would  not  justify  the  jury  in 
utterly  disregarding  the  testimony  which  lie 
had  produced  in  support  of  this  defense,  al- 
though it  should  admonish  them  carefully  to 
scrutinize  it.  In  some  of  these  cases  the  rea- 
son given  for  the  admission  of  the  testimonjis 
that  it  is  an  admission  by  contract,and  in  others 
that  it  gives  rise  to  a  presumption;  but  the  de- 
cisions all  rest  on  the  ground  that  evidence  of 
the  misconduct  of  a  party  in  connection  with 
the  trial  is  admissible  as  tending  to  show  that 
the  party  guilty  of  the  misconduet  is  unwillinf 
to  rely  on  the  truth  of  his  cause,  or  is  conscious 
that  it  is  an  unjust  one.  The  effect  of  such 
testimony  may  be  to  impeach  witnesses  bj 
proof  of  misconduct  with  which  they  hsTe 
had  no  connection,  but  the  testimony  of  a  wit- 
ness is  never  exempt  from  scrutiny.  The  cause 
may  be  discredited  while  the  witness  is  not,  for 
an  entirely  honest  piece  of  testimony  may  be 
part  of  a  dishonest  claim  or  defense. 

It  did  not  help  the  defendant's  position  in  ob- 
jection to  the  testimony  that  she  was  def  endiag 
as  executrix,  and  actmg  in  a  representative 
capacity.  As  a  beneficiary  under  her  husband's 
will,  she  was  in  fact  largely  interested  in  tbe 
result  of  the  litigation.  But  the  effect  of  her 
conduct  was  the  same  whether  she  was  actiof 
for  herself  or  for  another.  The  same  ground 
of  objection  to  the  admission  of  testimony  to 
show  an  attempt  to  corrupt  witnesses  was  taken 
XuMoriarty  v.  London,  C.  d  D.  B  O.  L.  R  5 

S.  B.  814,  and  it  was  said  by  Lush,  J.:  "I 
so  think  that  no  distinction  can  be  made 
with  reference  to  the  character  of  the  party 
suing;  whether  it  is  a  representative  character, 
or  he  is  suing  to  enforce  some  right  of  his  own. 
Either  wa^  the  inference  which  the  evideooe 
tends  to  raise  is  the  same,  that  the  case  is  not  a 
true  one,  and  on  that  ground  the  evidence  is 
receivable." 

There  is  nothing  in  the  other  assignments 
which  need  be  considered.  If  there  was  an? 
defect  in  the  manner  in  which  the  defendant 
was  brought  upon  the  record,  her  voluntary 
appearance  cured  it. 
The  judgment  is  affirmed 
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The  loss  of  serrlces  of  m,  minor  cshild 

kiUed  by  the  fault  of  another  does  not  give  the 
parents  any  oommon-law  riffbt  of  action  against 
the  i>arty  in  fault. 

(December  0, 1897.) 

A  UESTIONS  certified  by  the  Court  of  Civil 
v^  Appeals  for  the  Third  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme  Court 
"Which  arose   upon    an  appeal    by  defendant 


from  a  judgment  of  the  District  Court  for 
Bell  County  in  favor  of  plaintiffs  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiff's  minor  son. 
A nstoers  favorable  to  appellant  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  W.  Terry  and  Charles  K. 
Lee,  for  appellant: 

At  common  law  there  is  no  action  for  in- 
juries resulting  in  death.  Actio  personalis 
moritur  cum  persona.  And  this  action,  if 
maintainable  at  all,  is  only  maintainable  by  vir- 
tue of  title  52  of  the  Revised  Statutes. 

McGown  V.  International  db  O.  H.  R,  Co, 
86  Tex.  289;  Yoakum  v.  iSelpK  83  Tex.  607; 
NeUon  v.  Galtcbton,  H.  db  8.  A,  B,  Co.  78  Tex. 
621,  11  L.  R  A.  391;  Sabine  d  E.  T,  B.  Co.  v. 
Hanks,  73  Tex.  323;  Hendriek  v.  Walton,  69 


Note. — Conimon-lav)  right  of  action  of  parent 
for  loss  of  services  of  child  killed. 

I.  Rule  that  no  action  ioill  lie. 

a.  Different  theories  as  to. 

b.  Doctrine  that  private  injury  is  merged 

in  public  wrong. 

c  Doctrine  that  human  life  is  not  a  sub- 
ject of  civil  damages. 

d.  Effect   when   death   is   not  instanta- 
neous. 
II.  The  contrary  rule. 

III.  The  true  rule. 

IV.  Rule  when  injury  consists  of  a  breach  of 

contract. 

I.  Rule  that  no  action  will  lie. 

a.  Different  theories  as  to. 

The  general  rale  that  no  action  would  lie  at 
common  law  for  causing  the  death  of  a  human 
being,  though  it  has  been  repeatedly  and  vlg- 
oioualy  attacked  (see  infra,  II.),  is  supported 
by  n  decided  preponderance  of  authority.  But 
while  all  the  cases  holding  this  rule,  in  which 
the  killing  was  Instant,  arrive  at  the  same  re- 
sult, two  different  theories  have  been  acted 
upon  in  reaching  It,  the  first  and  older  theory 
being,  the  merger  of  the  private  right  In  the 
public  wrong,  and  the  second  and  younger  being 
that  the  death  of  a  human  being  cannot  be 
complained  of  as  a  civil  injury. 

b.  Doctrine  tJ^t  private  injury  is  merged  in 
public  torong. 

.  This  Is  the  doctrine  upon  which  the  rule  that 
the  action  would  not  lie  at  common  law  was 
originally  based,  and  the  early  English  cases  an- 
nouucing  it,  though  not  cases  of  action  by  a 
parent  for  the  death  or  loss  of  services  of  a 
child,  and  consequently  not  strictly  within  the 
subject  of  the  note,  are  here  included  because 
they  are  repeatedly  cited  in  subsequent  parent 
and  child  cases  as  furnishing  the  rule  applied 
in  cases  of  that  class. 

Thus,  in  Hlgglns  v.  Butcher,  Yelv.  89,  1 
Brownl.  206,  Noy,  18,  the  first  case  on  the  sub- 
ject, which  was  an  action  by  a  husband  for 
damages  against  one  who  assaulted  and  beat 
his  wife  so  that  she  died  upon  the  following 
day.  It  was  held  that  the  right  of  action  for 
the  assault,  being  a  personal  tort  to  the  wife, 
died  with  her,  and  It  was  said  that  If  a  man 
beats  a  servant  of  another  so  that  he  dies  of 
the  battery,  the  master  thereof  shall  not  have 
an  action  against  the  other  for  the  battery  and 
loss  of  services,  because  the  servant  dying  of 
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the  extremity  of  the  battery,  It  then  becomes 
an  offense  to  the  Crown,  being  converted  into 
felony,  and  that  drowns  the  particular  offense 
and  private  wrong  suffered  by  the  master,  and 
his  action  Is  thereby  lost. 

And  In  Smith  v.  Sykes,  Freem.  C.  L.  224,  It 
was  held  that  no  action  will  lie  on  the  part 
of  a  husband  against  one  who  beats  his  wife 
so  that  she  dies,  as  the  matter  is  criminal  and 
of  a  higher  nature. 

And  in  Cooper  v.  Wltham,  1  Lev.  247,  which 
was  an  action  against  a  husband,  alleging  that 
the  wife,  affirming  herself  to  be  sole,  procured 
the  plaintiff  to  marry  her  with  Intent  to  deceive 
him,  whereby  he  was  disturbed  in  conscience 
and  put  to  great  charge  by  the  husband,  hold- 
ing that  this  was  a  felony  In  the  wife,  and  that 
an  action  would  not  lie.  the  court  said,  quoting 
Hlgglns  V.  Butcher,  Yelv.  89,  1  Brownl.  206, 
Noy,  18,  that  an  action  did  not  He  for  the  mai- 
ter,  for  the  beating  of  his  servant  to  death  or  for 
the  loss  of  his  services,  for  the  party  ought  to  be 
Indicted  for  it. 

So.  in  Bacon's  Abr.  title  Master  and  Servant, 
it  Is  said  that  If  a  man  beats  another's  servant 
to  that  degree  that  he  dies  thereof,  the  master 
loses  his  action  and  must  proceed  by  Indict- 
ment, for  the  private  injury  to  him  is  drowned 
In  the  general  injury  to  the  public  ;Cltlng  2 
Rolle.  Abr.  568. 

And  in  Builer,  N.  P.  78,  it  was  said,  that 
while  an  action  on  the  case  will  He  in  favor 
of  a  master  for  loss  of  services  of  a  servant 
against  a  third  person  who  beats  the  servant 
thereby  causing  such  loss.  If  the  servant  died 
of  the  battery  the  master  cannot  have  an  ac- 
tion for  his  services,  for  the  private  offense  Is 
drowned  In  the  felony ;  Citing  Osborn^s  Case,  10 
Coke,  138;  Hlgglns  v.  Butcher,  Yelv.  89, 
1  Broinil.  205,  Noy,  18. 

So,  this  doctrine  has  been  adopted  In  Ken- 
tucky. 

Thus,  in  Eden  v.  Lexington  &  F.  R.  Co.  14 
B.  Mon.  204,  In  which  the  question  was  whether 
a  husband  whose  wife  had  been  killed  on  a  rail- 
road by  a  collision  produced  by  the  careless- 
ness and  misconduct  of  the  persons  running  the 
locomotives  and  cars  at  the  time  can  maintain 
an  action  against  the  company  for  the  Injury 
sustained  by  him  In  consequence  of  the  death  of 
his  wife.  It  was  held  that  according  to  the  prin- 
ciples of  the  common  law  injuries  affecting  life 
cannot  In  general  be  the  subject  of  a  civil  ac- 
tion ;  that  for  injuries  to  life  the  civil  remedy 
Is  considered  as  being  entirely  merged  In  the 
public  offense.  But  In  other  Inferior  felonies 
the  civil  remedy  Is  merely  suspended  until  aft- 
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Tex.  192;  5  Am.  &  Enff.  £dc.  Law,  p.  125;  2 
Tbomp.  Neg.  p.  1272,  and  cases  cited;  1 
Shearm.  &  Kedf  Nee.  g  124,  aod  cases  cited; 
Biggins  v.  Butcher.  Yelv.  89;  Carep  v.  Berk- 
shire B.  Co,  1  Cusk  475,  48  Am.  Dec.  616; 
Dams  y.  8t.  Louis,  L  M,  dh  8,  B.  Co.  63  Ark. 
117,  7  L.  R.  A.  283. 
Even  if  this  action  could  be  maintained  in- 


dependent of  the  statute,  plaintiffs  were  not 
bound  to  prosecute  the  common-law  action, 
and  by  their  petition  having  elected  to  prose- 
cute under  the  statute  they  can  only  recover 
by  making  a  case  strictlv  in  accord  therewith. 

Texas  ds  P.  B.  Co,  Y,'Carlton,  60  Tex.  897; 
Texas  <k  N.  0,  B.  Co.  v.  Crowder,  61  Tex,  a©2. 

In  actions  for  injuries  resulting  in  death. 


er  the  conviction  or  acquittal  of  the  supposed 
felon. 

Elsewhere,  however,  It  would  seem  to  have 
been  repudiated.  See  Shields  v.  Yonge,  16  Ga. 
849,  60  Am.  Dec.  69S,  Sullivan  v.  Union  P.  R. 
Co.  8  Dill.  384,  infra,  II.  and  Plummer  v.  Webb, 
1  Ware,  75,  and  cases  infra,  I.  c. 

c.  Doctrine  that  human  life  is  not  a  subject  of 
oivU  damages. , 

Subsequent  cases  establishing  the  prevailing 
rule  arrive  at  the  same  results  reasoning  from 
a  different  standpoint,  holding  that  the  action 
would  not  He  at  common  law  on  the  ground 
that  human  life  is  not  a  subject  of  civil  dam- 
ages. 

Thus,  in  Baker  v.  Bolton,  1  Campb.  493, 
which  was  the  first  case  adopting  this  doctrine, 
and  which  though  an  action  by  a  husband 
against  the  proprietor  of  a  stage  coach  for  the 
death  of  his  wife,  from  which  she  was  thrown 
and  so  injured  that  she  died  about  a  month  aft- 
erwards, and  not  a  parent  and  child  case,  has 
been  repeatedly  cited  as  the  foundation  of  the 
doctrine  as  applied  to  cases  of  that  class,  it 
was  held  that  in  a  civil  court  the  death  of  a 
human  being  could  not  be  complained  of  as  an 
injury,  and  that  he  was  not  entitled  to  any 
damages  for  the  loss  of  her  society,  or  for  his 
mental  suffering  on  her  account  after  the  mo- 
ment of  her  death. 

So,  In  Worley  v.  Cincinnati.  H.  ft  D.  R.  Co. 
1  Handy  (Ohio)  481,  which  was  an  action  by 
a  husband  against  a  railroad  company  for  a 
personal  Injury  to  his  wife  whereby  she  was  im- 
mediately killed,  the  rule  was  laid  down  that  an 
action  cannot  be  maintained  by  a  husband  to 
recover  damages  for  the  loss  of  his  wife,  or  by 
a  father  for  the  loss  of  the  services  of  his  child, 
in  consequence  of  the  death  of  the  wife  or  child 
by  the  carelessness  or  fault  of  the  agents  or 
servants  of  a  railroad  company,  placing  the 
decision  upon  the  ground  that  the  death  of  a 
human  l>elng  cannot  be  made  the  subject  of 
damages  In  a  civil  action.  This  followed 
Baker  v.  Bolton.  1  Campb.  493,  and  It  was  said 
that  the  reasoning  In  HIggins  v.  Butcher,  Yelv. 
89,  1  Brownl.  205,  Noy,  18,  supra,  I.  b,  could  not 
be  adopted  as  It  Is  inapplicable  to  the  Judicial 
proceedings  In  that  state,  because  they  have 
no  felonies  as  at  common  law,  and  the  commis- 
sion of  crime  there  works  no  corruption  of  blood 
or  attainder  of  estate,  and  the  Individual  doing 
the  wrong,  though  punishable  to  the  extremity 
of  the  law,  is  still  liable  for  the  personal  Injury 
he  Inflicts,  and  his  estate  may  be  legally  sub- 
jected by  way  of  Indemnity  to  the  Injured  party. 

Under  this  rule  It  has  been  repeatedly  held 
that  a  civil  action  by  a  parent  for  the  death 
of  his  minor  child  cannot  be  maintained  at 
common  law.  Kramer  v.  San  Francisco  Market 
Street  R.  Co.  25  Cal.  434 ;  Jackson  v.  Pitts- 
burgh, C.  C.  &  at.  L.  R.  Co.  140  Ind.  241 :  Wil- 
son V.  Bumstead.  12  Neb.  1:  Sullivan  v.  Union 
P.  R.  Co.  1  McCrary.  301.  2  Fed.  Rep.  447; 
Osborn  v.  Glllett.  L.  R.  8  Exch.  88,  42  L.  J. 
Exch.  N.  S.  53.  28  L.  T.  N.  S.  197.  21  Week. 
Rep.  409 ;  Weems  v.  Mathleson,  4  Macq.  H.  L. 
Caa.  215 ;  Gulf,  C.  ft  S.  P.  R.  Co.  v.  Bball. 

And  that  no  action  can  be  maintained  by  a 
father  whose  child  has  been  killed  by  the  negll- 
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gent  or  unlawful  act  of  another,  for  the  loos 
of  services  of  such  child,  in  the  absence  of  a 
statute  giving  the  right  of  action.  Gann  v. 
Worman,  69  Ind.  458;  Carey  v.  Berkshire  R. 
Co.  1  Cush.  475,  48  Am.  Dec  616. 

In  Carey  v.  Berkshire  R.  Co.  1  Cuah.  475,  48 
Am.  Dec.  616,  supra.  Ford  v.  Monroe,  20  Wend. 
210,  infra,  II.  was  criticised  and  explained,  the 
court  saying  that  the  case  went  before  tta« 
court  on  a  motion  for  a  new  trial,  but  no  qnes- 
tion  was  there  raised  concerning  the  legal 
right  of  the  plalntlflF  to  recover  damages  caused 
by  the  killing  of  his  son.  For  aught  that  ap- 
pears in  the  report  that  point  was  assumed  and 
passed  suh  silentio. 

Under  the  common  law  an  action  would  not 
lie  after  the  death  of  a  child  against  the  person 
Inflicting  the  Injuries  which  caused  the  death, 
either  for  the  injury  to  the  person  of  the  child 
or  for  the  loss  of  its  services.  Gann  v.  Wor- 
man, 69  Ind.  458. 

And  in  case  of  injuries  to  a  child  if  either  the 
party  who  had  caused  them  or  one  who  received 
them  died,  the  action  of  the  parent  for  dam- 
ages therefor  abated,  the  maxim  being  Actio  per- 
8onali8  moritur  cum  persona.  Covington  Street 
R.  Co.  V.  Packer,  9  Bush,  455,  15  Am.  Rep.  725. 

Where  death  resulted  Instantaneooaly,  or 
practically  so,  from  a  wrongful  Injury  to  a  ctilld. 
and  no  incidental  expenses  accrued,  no  action 
whatever  was  maintainable  by  the  parent  there- 
for after  the  death  of  the  child.  Mayhew  v. 
Burns,  103  Ind.  328. 

And  a  father  had  no  cause  of  action  at  com- 
mon law  for  the  instant  killing  of  his  son  who 
was  a  passenger  on  a  railroad  train  which  col- 
lided with  another  through  the  negligence  of 
the  persons  in  charge,  causing  his  death. 
Thomas  v.  Union  P.  R.  Co.  1  Utah.  232. 

In  this  case  it  was  said  that  Ford  v.  Monroe, 
20  Wend.  210,  infra,  II.,  holding  to  the  contrary, 
was  subsequently  disapproved  by  the  court  of 
appeals  in  Pack  v.  New  York,  3  N.  Y.  493. 

While  a  parent  as  master  may  recover  for  the 
Injury  to  his  child  as  his  servant  where  the  aerv- 
Ice  Is  simply  interrupted  by  accident  reenltln^ 
from  negligence,  he  cannot  do  so  where  the 
service  Is  determined  altogether  by  the  servant's 
immediate  death.  Osborn  v.  Glllett,  L.  R.  8 
Exch.  88,  42  L.  J.  Exch.  N.  S.  53,  28  L.  T.  N. 
S.  197,  21  Week.  Rep.  409. 

And  an  action  to  recover  for  the  damages 
the  parents  sustained  through  the  killing  of 
their  child  by  reason  of  the  loss  of  anticipated 
services  that  might  have  been  rendered  to  them 
by  the  deceased  up  to  his  majority  cannot  be 
maintained.     Eureka  v.  Merrlfleld.  53  Kan«  794. 

The  death  of  a  human  being,  though  clearly 
Involving  pecuniary  losses.  aflFords  no  ground  for 
an  action  for  damages  at  common  law,  and  an 
Insfrtictlon  In  an  action  by  a  father  for  an  as- 
sault and  battery  upon  his  minor  son  from  which 
his  death  resulted,  that  the  plalntlflF  might  re- 
cover for  loss  of  services  of  his  son  until  he 
would  have  been  of  age.  Is  error.  Sherman  v. 
Johnson.  58  Vt.  40. 

And  as  a  father  has  no  action  at  common  law 
against  one  causing  the  death  of  his  son  by  neg- 
ligence, and  cannot  recover  In  such  an  action 
for  the  services  of  bis  child  up  to  the  time  he 
would  be  twenty-one  years  of  age  had  he  livedo 
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brought  under  the  statute,  recovery  can  only 
be  had  where  the  wrongful  act,  negligence, 
carelessness,  unskilful ness,  or  default  made 
the  basis  of  the  action,  is  of  such  character 
that  if  death  had  not  ^ensued  it  would  have  en- 
titled the  deceased  to  maintain  an  action. 

Texas  cfc  P,  R,  Co.  ▼.  Carlton,  60  Tex.  897: 
Texas  d}  N.  0.  R.  Co.  v.  Crowder,  61  Tex.  262. 


A  minor  is  not  incapacitated  to  make  a  con- 
tract for  employment,  even  to  enter  a  danger- 
ous business;  and  in  any  action  that  would  ac- 
crue to  such  minor  his  minority  is  only  ma- 
terial on  an  issue  as  to  whether  the  defendant 
was  guilty  of  negligence  in  employing  in  a 
dangerous  business  one  of  such  youth  and  in- 
experience that  he  had  not  ihe  capacity  suffl- 


it  is  not  error  to  allow  the  plaintiff  in  an  action 
for  a  pei-sonal  iz^ury  to  a  child  causing  death 
brought  by  an  administrator  to  recover  dam- 
ages for  such  period.  Lake  Shore  &  M.  S.  R. 
Co.  V.  OrvlB,  12  Ohio  C.  C.  710. 

So,  the  father  of  a  minor  killed  by  the  wrong- 
ful act  of  another  is  not  entitled  to  the  earn- 
ings and  serTlces  of  such  son  nntll  he  Is  twenty- 
one  years  of  age  to  l>e  recovered  by  him  in  an 
action  as  such  father  so  as  to  render  It  im- 
proper for  the  Jury  In  an  action  by  the  ad- 
ministrator of  such  child,  for  negligently  caus- 
ing his  death,  to  allow  any  damages  for  any 
loss  of  services  or  earnings  during  the  period 
of  his  minority.  Illinois  C.  R.  Co.  v.  Slater,  129 
111.  91.  6  L.  R.  A.  418. 

And  an  action  brought  by  a  parent  against 
another  for  negligently  killing  his  child,  which 
act  was  done  in  another  state,  will  not  lie  in 
the  absence  of  an  averment  in  the  complaint 
that  the  common  law  of  that  state  had  been 
changed,  or  that  any  statute  was  in  force  there 
which  authorized  the  father  to  maintain  an  ac- 
tion for  damages  for  the  death  of  his  child,  as 
the  court  will  presume,  in  the  absence  of  such 
allegation,  that  the  common  law  prevails  In 
that  state.  Jackson  v.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  140  Ind.  241. 

So,  Minn.  Gen.  Stat.  1878,  chap.  77,  |  1,  pro- 
Tldlng  that  a  cause  of  action  arising  out  of  the 
injury  to  the  person  dies  with  the  person  of 
either  party,  Is  only  declaratory  of  the  common- 
law  rule,  and  an  action  cannot  be  maintained 
thereunder  by  a  father  to  recover  for  the  negli- 
gent killing  of  his  minor  son  whereby  he  will  be 
deprived  of  his  services.  Scheffler  t.  Minnesota 
&  St.  L.  R.  Co.  32  Minn.  125. 

And  California  act  of  April  26,  1862,  p.  447, 
providing  that  the  father,  or,  in  case  of  his 
death  or  desertion  of  his  family,  the  mother, 
may  maintain  an  action  for  the  injury  or  death 
of  a  child,  does  not  create  a  right  of  action 
where  none  existed  before,  and  does  not  change 
the  common-law  rule  that  a  parent  cannot  main- 
tain a  civil  action  for  the  death  of  his  child, 
but  merely  designates  the  person  by  whom  an 
action  for  the  costs  therein  mentioned  should 
be  brought,  and  does  not  authorize  an  action 
by  the  father  as  father  and  sole  heir,  the  aptlon 
being  maintainable  only  by  the  administrator 
or  executor  of  the  deceased.  Kramer  v.  San 
Francisco  Market  Street  R.  Co.  25  Cal.  434. 

So,  besides  the  direct  holdings  above  set 
forth,  there  are  numerous  dicta  in  other  cases 
to  the  same  effect. 

Thus,  In  Cleveland  &  P.  R.  Co.  v.  Rowan,  66 
Pa.  393,  which  was  an  action  by  a  father  for 
damages  for  the 'death  of  a  son  occasioned  by 
the  alleged  negligence  of  the  defendants,  it  was 
said  that  the  right  of  action  for  damages  for 
death  is  exclusively  statutory. 

And  in  Oldfleld  v.  New  York  &  H.  R.  R.  Co. 
14  N.  Y.  310,  which  was  an  action  under  the 
statute  by  a  parent  for  damages  inflicted  upon 
his  seven-year-old  daughter  by  a  street-railway 
company  by  negligently  running  a  car  over  her 
and  causing  her  death,  it  was  said  that  at  com- 
mon law  the  right  to  maintain  an  action  for 
personal  Injuries  died  with  the  person. 

And  In  Telfer  v.  Northern  R.  Co.  30  N.  J.  L. 
188,  which  was  an  action  by  a  father  under  the 
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statute  for  the  recovery  of  damages  sustained 
by  the  death  of  his  son,  occasioned  by  the  al- 
leged wrongful  act,  neglect,  or  default  of  the 
defendant,  it  was  said  that  the.  common  law 
gives  no  action  to  a  father  sustaining  such  an 
injury. 

So,  In  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  98, 
which  was  an  action  by  a  father  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  his  son, 
It  was  said  that  in  such  cases  as  these  there 
was  no  right  of  action  at  common  law.  The 
right  is  purely  statutory. 

And  In  Little  Rock  ft  Ft.  S.  R.  Co.  v.  Baker, 
33  Ark.  350,  which  was  an  action  under  the  stat- 
ute by  a  mother  for  the  negligent  killing  by  a 
railway  train  of  her  Infant  child.  It  was  said 
that  by  the  common  law  the  death  of  a  human 
being  could  not  be  made  the  subject  of  a  civil 
action. 

And  in  Morgan  v.  Southern  Pac.  Co.  95  Cal. 
510,  17  L.  R.  A.  71,  which  was  a  similar  action. 
It  was  said  that  an  action  to  recover  damages- 
for  the  death  of  a  relative  was  not  known  to 
common  law.     It  Is  of  recent  legislative  origin. 

And  in  Pennsylvania  R.  Co.  v.  Adams,  55  Pa.' 
499.  which  was  an  action  under  the  statute  re- 
lating to  actions  for  personal  Injuries  for  neg- 
ligence, by  parents  for  the  negligence  of  a  rail- 
road company  resulting  in  the  death  of  their 
son.  It  was  said  that  at  common  law  no  private- 
action  lay  to  compensate  anyone,  parent  or 
child,  husband  or  wife,  brother  or  sister,  for 
a  loss  occasioned  by  the  negligence  or  violent 
destruction  of  life.  The  right  is  altogether  of 
statutory  origin. 

So,  In  Safford  v.  Drew,  3  Duer,  627,  which 
was  an  action  by  the  father,  as  administrator,  of 
a  person  killed  In  a  collision  between  two  ves- 
sels, holding  that  an  action  In  such  case  is  prop- 
erly brought  in  the  name  of  the  executor  or  ad- 
ministrator, but  that  the  complaint  must  aver 
that  the  deceased  left  a  widow  or  next  of  kin,  / 

who  sustained  a  pecuniary  loss.  It  was  said  that 
by  the  rules  of  the  common  law  no  action  could 
be  maintained  by  the  personal  representatives 
of  a  deceased  person  for  loss  or  damage  result- 
ing from  his  death. 

And  In  Murphy  v.  New  York  &  N.  H.  R.  Co. 
30  Conn.  184,  In  which  the  question  was 
whether  a  cause  of  action  for  the  wrongful  kill- 
ing of  a  child  which  was  Instantaneous  would 
survive  under  a  statute  providing  that  actions 
for  Injuries  to  the  person  shall  survive  to  the 
executor  or  administrator.  It  was  said  that  If 
death  ensued  immediately  or  before  suit  brought 
or  Judgment  recovered  at  common  law  the  cause 
of  action  Is  gone,  for  the  maxim  Is  Actio  person- 
alts  moritur  cum  persona. 

And  In  Hyatt  v.  Adams.  16  Mich.  183,  which 
was  an  action  by  a  husband  for  damages  to  hla 
wife  from  which  death  resulted,  It  was  said  that 
at  common  law  no  civil  action  could  be  main- 
tained for  the  death  of  a  human  being  caused 
by  the  wrongful  act  or  negligence  of  another,  or 
for  any  damages  suffered  by  any  person  In  con- 
sequence of  such  death. 

So,  In  Osborn  v,  Glllett,  L.  R.  8  Exch.  88,  42 
L.  J.  Exch.  N.  S.  63.  28  L.  T.  N.  S.  197,  21 
Week.  Rep.  409,  It  was  said  that  In  addition 
to  the  fact  that  no  case  can  be  found  In  the 
books  where  an  action  by  a  master  for  loss  of 
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•cieDt  to  understand  the  dangers  incident  to 
the  business,  and  to  guard  against  the  same. 
|fc  TexM  dt  N.  0.  R  Co,  v.  Growder,  70  Tex.  222, 
61  Tex.  262;  Houston  ds  O.  N,  H.  Co.  v.  Mil- 
ler, 51  Tex.  270:  Hamilton  v.  Oalwston,  H.  cfc 
8.  A.  R,  Co.  54 Tex,  556;  Texas  AN.  0.  R.  Co, 
V.  Crowder,  63  Tex.  502;  Oulf,  C,  dt  S.  F.  R, 
Co.  V.  Jones,  78  Tex.  232;  Texas  dt  P.  R,  Co. 


V.  Carlton,  60  Tex.  897;  Bailey,  Master's  lia- 
bility  for  Injuries  to  Servant,  pp.  IM,  181; 
Gulf,  a  dt  ti,  F.  R  Co.  ▼.  tkhwatbe,  1  Tex. 
Civ.  App.  578. 

Although  the  .deceased  was  a  minor,  if  he 
had  sufficient  intelligence  to  appreciate  the 
dangers  incident  to  the  employment  of  a 
switchman,  or  knew  of  the  use  of  the  switch 


services  of  his  servant  from  a  personal  injury 
resulting  in  immediate  death  has  been  main- 
tained, and  the  general  acquiescence  in  it  for 
so  many  years,  there  Is  a  clear  parliamentary 
recognition  and  statement  that  such  was  the 
law  to  be  found  In  the  preamble  to  Lord  Camp- 
bell's act,  9  &  10  Vict.  chap.  03,  reciting  that 
"whereas  no  action  at  law  is  now  maintainable 
against  a  person  who  by  his  wrongful  act,  neg- 
lect, or  default  may  have  caused  the  death  of 
another  person,"  etc. 

d.  Eifect  when  death  is  not  instantaneous. 

At  common  law  a  plalntlfC  might,  and  still 
may,  without  any  statute,  recover  for  loss  of 
services  resulting  from  a  wrongful  injury  to  his 
child  during  the  period  of  disability  occasioned 
by  such  injury,  and,  if  death  resulted,  for  the 
loss  of  services  during  the  time  between  the  In- 
Jury  and  death,  and  for  Incidental  damages, 
such  as  for  medical  attendance,  care,  and  nurs- 
ing up  to  the  time  of  death,  upon  the  theory  that 
the  parent  was  entitled  to  the  services  of  the 
child  at  the  time  the  Injury  was  Inflicted,  and 
owed  the  child  the  corresponding  obligation  of 
care,  nursing,  and  medical  attendance,  but  when 
the  right  to  the  child's  services  or  the  duty  of 
care  and  maintenance  was  at  an  end,  then  no 
right  of  action  for  the  Injury  existed  In  favor 
•of  the  parent.  Mayhew  v.  Burns,  103  Ind.  328 ; 
Jackson  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  140 
Ind.  241. 

And  while  at 'common  law  a  civil  action  can- 
not be  prosecuted  to  recover  damages  for  an  In- 
Jury  resulting  in  the  death  of  a  human  being,  In 
an  action  by  a  mother,  who  is  the  surviving 
parent,  based  upon  the  killing  of  her  child  where 
death  did  not  result  Instantaneously,  as  she  Is 
entitled  to  the  services  of  her  child  without  ref- 
erence to  the  statute,  she  may  recover  at  least 
the  value  of  his  services  from  the  date  of  the 
injuries  received  by  him  up  to  the  time  of  his 
death,  and  any  incidental  expenses  she  may 
have  Incurred  for  medical  attendance,  care,  and 
nursing  ap  to  that  time,  the  common-law  rem- 
edy being,  not  for  the  death  of  the  child,  or  for 
the  injuries  suffered  by  him,  but  for  the  loss  of 
his  services  and  incidental  expenses.  Natchez, 
J.  &  C.  R.  Co.  V.  Cook,  63  Miss.  88. 

And  the  parent  would  be  entitled  to  recover 
his  reasonable  costs  and  expenses  incurred  dur- 
ing the  sickness  of  his  children.  Wilson  v. 
Bumstead,  12  Neb.  1. 

So,  in  Long  v.  Morrison,  14  Ind.  595,  77  Am. 
Dec.  72,  which  was  an  action  against  a  physi- 
cian for  alleged  malpractice  which  caused  the 
death  of  the  plaintiff's  wife.  It  was  said  that  at 
common  law  an  action  for  personal  Injuries  to 
married  women.  Infants,  and  servants  would  lie 
by  the  husband,  father,  or  master  for  the  loss 
of  services,  etc. 

And  In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Goody- 
koonts,  119  Ind.  Ill,  which  was  an  action  by  a 
guardian  for  damages  for  negligence,  causing 
the  death  of  his  ward,  >  it  was  said  that  while 
it  was  a  settled  rule  of  the  common  law  that 
no  one  could  maintain  a  civil  action  for  dam- 
ages on  account  of  the  death  of  a  human  being, 
all  claims  for  Injuries  to  the  person  being  ex- 
tinguished by  the  death  of  the  person  Injured,  i 
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if  a  child  was  wrongfully  Injured  the  father 
or  person  lawfully  entitled  to  the  chlld*8  serv- 
ices might  recover  for  loss  of  services  during 
the  period  of  disability  up  to  the  time  of  death 
if  death  resulted,  and  for  incidental  damages  for 
nursing,  surgical  and  medical  attendance,  in- 
cluding proper  funeral  expenses. 

While  the  cause  of  action  for  injuries  to  the 
person  dies  with  the  person  Injured,  and  the 
cause  of  action  having  itself  abated  no  separate 
action  can  be  maintained  for  such  damages  as 
are  exclusively  consequential  for  a^^gravated 
Injuries  to  the  person  of  the  wife  or  child,  a  hus- 
band or  parent  has  an  independent  or  separate 
cause  of  action  for  the  loss  of  the  society  of  the 
wife  or  the  services  of  the  child  as  the  case 
may  be,  which  does  not  abate  by  the  subsequent 
death  of  the  wife  or  child,  though  the  death 
of  either  afCects  the  extent  of  the  recovery,  as 
by  that  event  all  further  claim  to  the  society 
of  the  one  or  the  services  of  the  other  ceases 
and  terminates.  Eden  v.  Lexington  &  F.  R.  Co. 
14  B.  Mon.  204. 

And  the  common-law  right  of  action  of  a 
father  for  loss  of  the  services  of  his  minor  child 
who  is  killed  by  the  wrongful  act  of  another  is 
not  taken  away  by  Arkansas  act  of  1883,  Mansf. 
Dig.  g$  5225,  5226,  embodying  the  prorlsions  of 
Lord  Campbell's  act  in  regard  to  suits  to  re- 
cover damages  for  death  resulting  from  the 
wrongful  act,  neglect,  or  default  of  another. 
Davis  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark. 
117,  7  L.  R.  A.  283. 

The  exception  to  the  rule  that  at  common  law 
the  death  of  a  human  being  Is  not  a  ground  fbr 
an  action  for  damages,  however,  allowing  the 
father  In  his  character  as  master  to  bring  an 
action  for  the  injury  causing  the  death  of  Us 
child,  proceeds  upon  the  ground  that  such  ac- 
tion. If  sustainable  at  all,  is  for  the  loss  of  the 
services  of  the  child  as  a  servant,  and  does  not 
permit  an  action  by  the  father  for  damages  for 
the  immediate  death  of  his  child.  Bdgar  y.  Cas- 
tello,  14  S.  C.  20,  37  Am.  Rep.  714. 

In  this  case  Plummer  v.  Webb,  1  Ware.  80, 
infra,  II.,  was  explained  and  distinguished  opon 
the  ground  that  In  that  case  the  right  of  action 
against  another  by  a  parent  for  wrongfully  caos- 
Ing  tlie  death  of  his  child  is  placed  upon  the 
ground  of  the  loss  of  service. 

The  right  of  action  of  a  parent  for  the  wrong- 
ful killing  of  his  minor  child  fell  at  common 
law  with  the  life  of  the  minor,  upon  the  theory 
that  no  civil  action  would  lie  springing  from  the 
death  of  a  human  being,  and  that  when  snch  an 
injury  resulted  In  death  the  father's  right  of  re- 
covery was  limited  to.  the  Interim  between  the 
disabling  Injury  to  the  child  and  its  death,  and 
his  right  of  recovery  was  restricted  to  the  yalne 
of  the  minor's  services  and  the  cost  of  medical 
attendance  and  nursing  to  the  time  of  death. 
Davis  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  117, 
7  L.  U.  A.  283. 

And  the  damages  recoverable  by  a  parent  as 
master  for  a  negligent  injury  to  his  child  as 
servant  by  which  its  death  was  caused  were 
strictly  limited  to  an  amount  fairly  compensa- 
tory for  the  consequent  loss  of  services  np  to 
the  time  of  death  and  the  expenses  which  the 
parent  has  Incurred  In  consequence  of  the  in- 
jury, such  as  for  surgical  attendance.     Coring- 
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engine,  if  alive,  he  could  not  have  recovered 
for  any  injuries  the  result  of  such  dangers, 
and  under  the  statute  the  plaintiffs  are  not  en- 
titled to  recover  unless  he  could  have  recov- 
ered. 

TeasoB  d  N.  0.  B.  Go.  v.  Crowder,  61  Tex. 
262;  Texas  d  P.  R.  Co.  v.  Carlton,  60  Tex. 
397;  Texas  <fb  P.  R,  Co.  v.  French,  86  Tex.  96; 


Gulf,  a  d  S.  F.  R.  Co.  V.  Sehwabbie,  1  Tex. 
Civ.  App.  573. 

Although  deceased  was  a  minor  he  was  not 
exempt  on  that  account  from  a  charge  of  con- 
tributory negligence. 

The  only  dif^rence  between  a  minor  and  an 
adult  turns  upon  the  question  of  whether  the 
minor  was  of  sufficient  age  and  discretion  to 


ton  Street  R.  Co.  v.  Packer,  9  Bush,  455,  15 
Am.  Rep.  725. 

Where  the  father  of  a  child  is  seelslng  to  re- 
cover for  an  injury  which  caused  Its  death  upon 
the  alleged  ground  that  he  was  entitled  to  its 
services,  the  foundation  of  the  action  is  the  re- 
lation of  master  and  servant,  and  it  is  not  main- 
tained at  common  law  because  the  plaintiff  is 
the  father  of  the  child,  but  upon  the  ground 
alone  that  he  is  entitled  to  the  child's  services, 
and  no  damages  can  be  awarded  him  because  of 
his  injured  feelings  as  a  parent.  Covington 
Street  R.  Co.  v.  Packer,  9  Bush,  455,  15  Am. 
Rep.  725. 

And  in  such  case  the  father  could  not  recover 
the  necessary  expenses  Incurred  and  paid  in 
the  burial  of  his  child.  Jackson  v.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  140  lud.  241. 

So,  in  Pack  v.  New  York,  3  N.  T.  489,  which 
was  an  action  by  a  parent  for  the  Injury  and 
death  of  his  eight-year-old  son  caused  by  frag- 
ments of  rock  being  thrown  into  his  house  from 
blasting  in  an  excavation  made  by  the  city, 
where  the  child  died  within  an  hour  and  a  half 
after  the  injury,  the  court  said  that  it  had  a 
strong  impression  that  the  father  could  recover 
nothing  on  account  of  the  Injury  to  the  child, 
beyond  the  physician's  bill  and  funeral  ex- 
penses ;  but  as  it  was  doubtful  how  the  charge 
ought  to  be  understood,  the  question  was  not  de- 
termined. 

And  in  Whitford  v.  Panama  R.  Co.  23  N.  Y. 
478,  it  was  said  that  the  question  whether  a 
father,  who  has  been  deprived  of  the  services 
of  his  child  by  a  personal  Injury  from  which 
death  ensued,  may  maintain  an  action  against 
the  wrongdoer  to  recover  damages  for  such  in- 
jury, is  in  no  way  Involved  in  an  action  under 
the  statute  by  an  administrator  for  damages  for 
such  wrongful  act. 

But  In  Connor  v.  Paul,  12  Bush,  144,  which 
was  an  action  by  a  mother  as  administratrix 
of  her  child  for  damages  for  the  death  of  the 
latter  caused  by  the  negligence  or  wrongful  act 
of  the  defendant.  It  was  held  that  the  acts 
causing  the  death  of  a  party  constitute  but  one 
cause  of  action,  whether  the  measure  of  recovery 
sought  is  for  the  suffering  of  the  intestate 
during  his  life  or  for  the  wilful  negligence 
causing  his  death,  and  that  the  party  entitled 
to  bring  the  action  either  at  common  law  or 
under  the  statute  must  make  his  election,  the 
acts  constituting  the  wrong  being  inseparable 
though  the  recovery  is  different,  and  a  recovery 
by  the  administrator  for  mental  and  bodily  suf- 
fering of  the  intestate  Is  a  bar  to  any  proceed- 
ing under  the  statute,  either  by  the  personal 
representatives  or  the  next  of  kin. 

As  to  whether  the  one  action  will  bar  the 
other,  see  also  Mc(}ovem  v.  New  York  C.  &  H.  R. 
R.  Co.  67  N.  Y.  417,  infra,  11. 

II.  The  contrat'p  rule. 
The  contrary  rule  that  at  common  law  a  par- 
ent might  maintain  a  civil  action  for  loss  of 
services  caused  by  an  injury  to  his  minor  child 
from  which  death  resulted,  recovered  from  the 
time  of  the  injury  to  the  time  the  minor  would 
hare  arrived  at  the  age  of  twenty-one  had  he 
iived,  has  been  adopted  in  some  of  the  cases, 
and  strenuously  urged  by  some  of  the  courts. 
41  L.  R.  A. 


Thus,  in  Ford  v.  Monroe,  20  Wend.  210,  which 
was  an  action  by  a  father  for  damages  for  a 
personal  injury  to  his  child  resulting  in  death, 
it  was  held  that  the  father  was  entitled  to  re- 
cover for  the  loss  of  services  of  the  child  from 
the  time  he  was  killed  until  he  would  have  ar- 
rived at  his  majority  had  he  lived. 

And  in  Sullivan  v.  Union  P.  R.  Co.  3  Dill. 
334,  it  was  held  that  a  parent  Entitled  to  the 
services  of  his  son  may  recover,  from  one  by 
whose  wrongful  act  he  Is  killed,  the  value  of  his 
services  from  the  date  of  his  death  until  he 
would  haVe  become  of  age,  and  for  medical 
services,  and  for  nursing  and  burial  expenses; 
and  he  is  not  limited  in  the  estimate  of  his 
damages  to  the  period  between  the  injury  and 
the  death. 

In  this  case  Eden  v.  Lexington  &  F.  R.  Co.  14 
B.  Mon.  204,  supi-a,  I.  b,  was  distinguished  and 
dissented  from,  upon  the  ground  that  the  opin- 
ion therein  was  based  on  the  untenable  ground 
that  the  public  wrong  merges  in  the  private 
injury. 

And  Carey  v.  Berkshire  R.  Co.  1  Cush.  476, 
48  Am.  Dec.  616,  supra,  I.  c,  was  distinguished 
upon  the  ground  that  it  was  an  action  by  a  wife 
for  the  killing  of  her  husband,  instead  of  by  a 
parent  for  the  death  of  his  child,  and  that  the 
wife  has  no  legal  right  to  the  services  of  her 
husband,  or  common-law  right  to  recover  for 
his  death. 

And  Osborn  v.  Glllett,  L.  R.  8  Exch.  88,  42  L. 
J.  Exch.  N.  S.  53,  28  L.  T.  N.  S.  197,  21  Week. 
Rep.  409,  supra,  I.  c,  was  explained  and  doubted, 
the  court  saying  that  the  dissenting  opinion 
seems  to  contain  the  better  reasons,  and  the 
majority  felt  bound  by  Baker  v.  Bolton,  1 
Campb.  493 ;  but  that  it  is  noticeable  that  no 
attempt  was  made  by  the  majority  to  vindicate 
the  doctrine  they  felt  bound  to  follow. 

And  Baker  v.  Bolton,  1  Campb.  493,  supra,  I. 
c,  was  explained  and  distinguished  upon  the 
theory  that  strictly  the  complaint  of  the  plain- 
tiff in  the  case  at  bar  Is  not  for  the  death  of 
his  son,  but  for  the  wrongful  act  which  by  pro- 
ducing the  death  was  the  cause  of  his  pecuniary 
damage ;  and  It  was  said  that  that  case,  which 
was  claimed  to  be  the  origin  of  the  doctrine  con- 
tended for,  was  determined  in  1808,  which  was 
at  so  late  a  period  as  not  to  be  binding  upon  the 
courts  of  this  country  as  a  part  of  the  common 
law. 

So,  In  Comyns'  Dig.  title  Trespass,  6,  5,  it  is 
said  that  trespass  lies  by  a  master  for  the  bat- 
tery of  a  servant,  after  the  death  of  the  servant. 

The  prevailing  rule  in  England,  that  if  a  tort 
committed  agalpst  a  child  results  in  its  Im- 
mediate death  there  can  be  no  right  of  action 
for  lost  services,  has  been  entirely  ignored  by 
the  courts  of  Georgia  on  account  of  its  alleged 
absurdity,  and  it  is  held  that  an  action  for  lost 
services  in  such  case  can  be  maintained  by  the 
parent  although  death  results  therefrom.  Amos 
V.  Atlanta  R.  Co.  (Ga.)  31  S.  E.  42. 

Thus,  in  Shields  v.  Yonge,  15  Oa.  349,  60  Am. 
Dec.  698,  which  was  an  action  by  a  father 
against  the  superintendent  of  a  railroad  com- 
pany for  damages  to  his  minor  son  resulting  in 
death  caused  by  the  .negligence  of  the  employees 
of  the  railroad,  it  was  held  that  the  son,  being 
eighteen  years  of  age,  was  old  enough  to  render 
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bave  guarded  himself  against  danger,  and  to 
be  reasonably  expected  to  take  the  bame  meas- 
ures and  means  for  bis  protection  as  an  ordi- 
narily prudent  adult  would  bave  done. 

TenaB  cfe  A:  0.  R,  Co,  v.  Orotoder,  70  Tex.  223, 
61  Tex.  262;  Houston  d-  G,  N,  R.  Co,  v.  Mil- 
ler, 51  Tex.  270;  Hamilton  v.  Oalwitton,  H, 
db  &  A.  R,    Co.  54  Tex.  556;  Texas  dt  N.  0. 


R.  Co,  V.  Croicder,  68  Tex.  502;  Oulf,  C.  db  &, 
F.  R.  Co.  V.  Jones,  78  Tex.  282;  Texas  dt  P.  R. 
Co,  V.  Carlton,  60  Tex.  897. 

At  common  law  no  action  lay  for  an  in  jury 
tbat  resulted  in  the  instantaneous  death  of  a 
buman  being. 

8  Rapalje  <&  Mack's  Digest  of  Railway  Law. 
pp.  742,  748;  5  Am.  &  Eng.  £nc.  Law,  p.  125; 


services,  and  tbat  it  follows  that  the  father  had 
the  right  to  treat  the  son  as  his  seryant  and  sue 
for  the  injury  to  him  as  for  an  injury  to  the 
servant. 

And  under  the  rule  adopted  In  that  state  a 
tortious  act  which  deprives  a  minor  of  his  abil- 
ity to  render  valuable  service  will  give  his  par- 
ents a  right  of  action  against  the  wrongdoer, 
although  such  tort  may  result  in  his  death,  and 
although  at  the  time  of  the  Injury  he  was 
serving  a  term  in  the  chain  gang  for  a  viola- 
tion of  a  penal  law,  which  term  would  expire 
in  ^a  short  time  and  before  his  majority,  and 
such  action  may  be  maintained  by  the  mother 
where  the  father  had  deserted  the  family  long 
before.  Amos  v.  Atlanta  U.  Co.  (Ga.)  31  S.  E. 
42. 

That  court  holds  to  the  rule  that  when  the 
parents  have  not  lost  dominion  or  control  over 
the  child,  but  still  have  the  power  to  claim  its 
services  during  minority,  they  can  recover  for 
lost  services  resulting  therefrom,  when  the  child 
at  the  time  had  the  ability  or  capacity  to  render 
services. 

In  that  case  Allen  v.  Atlanta  Street  R.  Co.  54 
Ga.  503,  infra,  was  distinguished  upon  the 
ground  that  in  that  case  the  decision  was  based 
upon  the  Idea  that  the  child,  on  account  of  Its 
Infancy,  was  at  the  time  Incapable  of  rendering 
any  service,  and  that  It  would  be  a  matter  of 
mere  speculation  as  to  when,  If  ever,  he  would 
reach  an  age  when  he  could  render  services. 

So,  in  Shields  v.  Yonge,  15  Ga.  349,  60  Am. 
Dec.  698,  which  was  an  action  by  a  father 
against  a  railroad  company  for  the  negligent 
killing  of  his  son,  the  homicide  being  alleged  to 
have  been  occasioned  by  the  negligence  of  the 
superintendent  while  conveying  the  son  over  the 
railroad.  It  was  held  that  as  the  superintendent 
was  engaged  In  the  performance  of  a  lawful  act, 
he  was  guilty  of  Involuntary  manslaughter  and 
not  of  a  felony,  and  that  therefore  the  private 
Injury  which  resulted  from  the  homicide  was 
not  merged  In  the  public  Injury  or  suspended 
until  after  that  had  been  avenged,  and  that 
therefore  an  action  would  He  by  the  father  for 
such  killing  of  his  son. 

And  In  that  case  It  was  said  that  the  rule  of 
the  common  law  Is  no  broader  than  that  In  a 
civil  court.  The  death  of  a  human  be- 
ing cannot  be  complained  of  as  a  private  Injury 
until  that  death  has  been  complained  of  In  a 
criminal  court  as  a  public  Injury.  Every  death 
of  a  human  being  that  amounts  to  an  Injury  at 
all,  however,  amounts  by  the  common  law  to  a 
felony,  and  In  every  felony  the  private  injury 
Is  suspended  until  after  the  death  has  been 
avenged. 

And  the  ruling  in  Shields  v.  Yonge,  15  Ga. 
849,  60  Am.  Dec.  698,  was  affirmed  and  approved 
in  Chick  v.  Southwestern  R.  Co.  57  Ga.  357, 
and  McDowell  v.  Georgia  R.  Co.  60  Ga.  320. 

So,  Georgia  Code,  $  2960,  providing  that  every 
person  may  recover  for  torts  committed  to  him- 
self, his  wife,  his  child,  his  ward,  or  his  serv- 
ant Is  held  to  be  but  declaratory  of  the  common 
law,  but  it  must  be  averred  that  such  torts  re- 
sulted In  loss  to  the  plaintiff  of  the  services  of 
such  wife,  child,  ward,  or  servant.  Bell  v. 
Central  R.  Co.  73  Ga.  520. 

And  that  statute  is  to  be  considered  In  the  I 
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light  of  the  common  law,  and  a  person  maj  re- 
cover damages  for  a  tort  resulting  In  the  kllllns 
of  his  child  as  he  was  authorized  to  do  by  the 
common  law,  but  when  the  tort  consists  in  any 
violent  injury  or  attempt  to  commit  a  physical 
injury  illegally  upon  the  person  amounttns 
to  a  felony  as  defined  by  the  Code,  the  person 
must  either  simultaneously  or  concurrently 
prosecute  for  the  same  or  allege  a  good  ezcnae 
for  the  fal!ure  to  so  prosecute.  Allen  y.  Atlan- 
ta Street  R.  Co.  54  Ga.  503. 

The  fact  that  the  declaration  In  an  action 
for  tort  alleges  the  death  of  the  child  upon 
which  the  tort  was  committed  In  consequence 
thereof  does  not  make  It  an  action  to  recover  f6r 
the  death  of  the  child.  Chick  v.  Southwestern 
R.  Co.  57  Ga.  357. 

So,  in  HIner  v.  The  Sea  Gull  (U.  8.  C.  C.  D.  C 
Md.)  2  Am.  L.  T.  Rep.  15.  which  was  a  libel  tn 
admiralty  by  a  husband  for  Injuries  to  his  wife 
terminating  in  her  death.  It  was  said  that  the 
rule  that  personal  actions  die  with  the  person 
does  not  seem  to  apply  to  a  case  not  prosecuted 
by  an  administrator,  but  prosecuted  by  the  hua- 
band  of  the  deceased.  In  which  redress  la  sought 
for  damages  to  him  through  injuries  to  her. 

And  in  Flummer  v.  Webb,  1  Ware,  75,  Involv- 
ing the  right  of  a  father  to  maintain  a  libel  In 
admiralty  for  consequential  damages  resulting 
from  an  assault  and  battery  on  his  minor  child 
on  the  high  seas,  from  which  assault  the  child 
died,  it  wus  said  that  the  doctrine  of  the  merger 
of  the  civil  remedy  In  the  public  crime,  which  Is 
a  natural  and  logical  consequence  of  Uie  funda- 
mental and  organic  principles  of  feudal  ao- 
clety.  Is  entirely  In  opposition  to  the  system  of 
civil  polity  established  In  this  country,  and  has 
not  been  adopted  in  the  state  of  Maine. 

So,  in  Cutting  v.  Seabury,  1  Sprague,  522,  It 
was  said  that  a  father  may  maintain  an  action 
for  the  violation  of  his  parental  rights  If  the 
son  survives  the  Injury,  although  the  wrong 
would  not  have  been  a  felony  If  he  had  died, 
and  surely  there  Is  no  reason  why  an  action  for 
the  same  act  should  not  be  maintained  when  to 
the  Injury  Is  added  the  calamity  of  death  of  the 
son :  and  that  the  question  Is  not  one  of  local 
law,  but  of  general  Jurisprudence,  and  that  the 
court  cannot  consider  it  as  settled  that  no  ac- 
tion can  be  maintained  for  the  death  of  a  human 
being. 

But  in  that  case  it  was  held  that  a  father 
whose  minor  son  leaves  his  father's  services 
and  goes  to  a  port  and  ships  as  of  full  age  for 
a  whaling  voyage,  during  which  he  perishes, 
cannot  maintain  an  action  for  the  loss  of  the 
services  and  society  of  the  son  arising  from  his 
death,  where  it  does  not  appear  that  the  person 
with  whom  he  shipped  knew  that  he  was  a 
minor  when  he  took  him. 

So,  In  Pennsylvania  R.  Co.  v.  Zebe.  33  Pa.  318, 
which  was  an  action  by  parents  against  a  rail- 
road company  to  recover  compensation  for  the 
negligent  killing  of  their  son,  It  was  said  that 
the  act  of  April  26,  1855,  changed  the  law  so 
far  as  the  personal  representatives  were  eoB- 
cerned,  and  conferred  the  right  of  recovery  only 
upon  parents  for  the  loss  of  children,  and  upon 
children  for  the  loss  of  parents,  and  respectively 
upon  husband  and  wife,  and  that  it  conferred  no 
rights  unknown  to  the  common  law. 
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2  Thomp.  Neg.  pp.  1272, 1273;  Tiffany,  Death 
by  Wrongful  Act,  chap.  1;  McGawan  v.  In- 
ternational &  G.  N.  H.  Co,  85  Tex.  298;  Nel- 
son ▼.  Ualmion,  H.  ds  S.  A,  R.  (Jo,  78  Tex. 
621.  11  L.  R.  A.  891;  Hendriek  v.  Waiton,  69 
Tex.  192;  Yoakum  y.  Selph,  83  Tex.  607. 

Exactly  tbe  sanae  view  has  been  taken  by  the 
court  in  actions  oy  parents. 


Sabine  d  E.  T.  R  Co.  v.  Hanks,  78  Tex. 
328;  Turner  v.  Cross,  88  Tex.  218.  16  L.  R.  A. 
262. 

£ven  if  there  ever  existed  at  common  law  an 
action  for  injuries  resulting  in  death  that  action 
is  merged  in  and  done  away  with  by  tbe  act 
of  1860  and  its  amendments,  being  title  57  of 
the  Revised  Statutes. 


And  iu  McQovem  v.  New  York  C.  &  H.  R.  R. 
Co.  67  N.  Y.  417,  it  was  said  that,  assuming,  as 
seems  to  have  been  held  in  Ford  v.  Monroe,  20 
Wend.  210,  that  a  father  can  recover  damages 
for  the  loss  of  services  of  his  minor  son  against 
a  person  who  negligently  caused  his  death,  to 
be  computed  and  ascertained  from  the  time  of 
his  death  until  the  time  when  the  son,  if  living, 
would  have  attained  his  majority,  In  such  case 
damages  for  the  loss  of  services  may  be  included 
in  the  recovery  as  a  part  of  the  pecuniary  loss 
to  the  next  of  kin  of  the  deceased,  resulting 
from  his  death,  and  where  the  father  elects  to 
proceed  for  and  claim  his  whole  damages  in  a 
statutory  action,  the  recovery  is  for  his  ex- 
clusive k)eneflt,  and  such  a  recovery  will  bar 
another  action  for  the  same  damages  by  the 
father  as  such. 

And  in  Texas  ft  r.  R.  Co.  v.  Carlton,  60  Tex. 
397,  which  was  an  action  by  a  father  under  the 
statute  for  injuries  resulting  in  the  death  of  his 
son  In  which  it  was  claimed  that  the  son  was 
employed  by  the  defendant  against  the  father's 
wishes,  it  was  said  that  if  the  action  was  based 
upon  the  father's  common-law  right  for  loss  of 
services  of  his  son  it  may  t>e  true,  although  the 
injuries  which  the  son  receive<)  resulted  in  his 
death,  that  he  could  maintain  his  action  if  the 
son  was  employed  without  his  consent  and  was 
thus  withdrawn  from  his  services,  or  if  em- 
ployed with  his  consent  to  perform  certain  labor, 
and  he  was  afterwards  placed  without  his  con- 
sent at  labor  more  hazardous,  through  which  he 
was  injured. 

So,  in  Blnford  v.  Johnston,  82  Ind.  426,  42 
Am.  Rep.  508,  which  was  an  action  by  a  father 
for  damages  for  the  death  of  his  minor  son 
against  a  dealer  in  cartridges  which  he  sold  to 
such  minor,  after  which  another  boy  took  up  a 
toy  pistol  containing  one  of  them  and  killed 
him,  it  was  held  that  a  man  who  places  In  the 
hands  of  a  child  an  article  of  a  dangerous 
character,  and  one  Ukeiy  to  cause  injury  to  the 
child  itself  or  to  others,  is  guilty  of  an  action- 
able wrong ;  but  it  does  not  appear  whether  the 
action  was  at  common  law  or  under  the  statute. 

A  parent  cannot  recover  for  an  Injury  to  his 
rhUd  resulting  In  death  at  common  law,  how- 
•ever,  where  the  child  was  Incapable  of  render- 
ing him  any  services  at  the  time  of  the  alleged 
injury.  Allen  v.  Atlanta  Street  R.  Co.  54  Ga. 
r»03. 

So,  by  the  early  English  law  compensation 
In  some  shape  was  usually  allowed  for  causing 
the  death  of  a  human  being.     Thus : 

In  5  Case  and  Comment.  15,  in  an  article  en- 
titled "Paying  for  a  Life"  It  was  said:  "A 
curious  fact  In  English  law  is  the  loss  for  centu- 
ries of  the  right  to  claim  damages  for  the  death 
of  a  kinsman.  That  right,  recreated  by  modern 
statutes,  seems  to  have  been  one  of  the  most 
fully  established  of  all  rights  In  early  English 
law,  when  civil  and  criminal  procedure  were  not 
clearly  distinguished.  A  schedule  of  prices  to 
be  paid  for  lives  of  men,  as  Professor  Maltland 
shows  In  his  'Doomesday  Book  and  Beyond/ 
was  well  established.  The  wergild  of  a  villein 
or  ceorl  was  200  saxon  shillings  to  be  paid  to 
bis  kinsfolk  as  compensation  for  his  life,  while 
a  further  sum  of  80  shillings  called  a  man-bot 
was  to  be  paid  to  his  lord.  But  for  killing  a 
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serf  his  kinsfolk  received  a  wergild  of  40  shil- 
lings only,  while  his  lord  received  a  man-bot  of 
20  shillings.  A  thegn,  on  the  other  hand,  was 
a  twelve  hundred  man  whose  wergild  was 
equal  to  that  of  six  villeins  or  ceorls." 

So,  in  12  Cent.  L.  J.  465,  It  was  said  in  an 
article  entitled  "Was  death  by  wrongful  act,  de- 
fault, or  negligence  actionable  at  common  law  ?" 
— that  in  "Sullivan's  Lectures  on  the  English 
Law,"  vol.  1,  p.  117,  we  find  this  statement : 
"Murder,  therefore,  like  other  lesser  crimes,  was 
atoned  among  those  people,  as  it  was  among  the 
ancient  Greeks, — namely,  by  a  satisfaction  of 
cattle,  corn,  or  money,  to  the  persons  injured — 
that  is,  to  the  next  of  kin  to  tbe  deceased,  with 
a  fine  to  the  King  or  lord  as  an  acknowledgment 
of  his  ofTense,  and  to  engage  the  society  to  pro- 
tect him  against  the  future  attempts  of  the 
party  offended.  These  satisfactions  were  not 
regulated  originally,  nor  fixed  at  any  certain 
rate,  but  were  left  to  the  discretion  of  the  In- 
jured or  next  of  kin,  limited  only  by  his  inabil- 
ity to  refuse  a  reasonable  one." 

And  In  Crabb's  English  Law,  Ist  Am.  ed.  pp. 
37-39,  it  was  said  that  the  Saxons  "adopted  the 
principle  of  compensation,  for  every  personal 
Injury  whatever,  even  to  the  taking  away  of 
life.  In  the  Code  of  Ethelbert,  the  first  Saxon 
legislator,,  there  appears  to  be  hardly  any  other 
penalty  attached  to  any  offense,  however  hein- 
ous. If  a  man  killed  another,  the  slayer  was  to 
compensate  his  death  by  the  payment  of  a  cer- 
tain sum,  greater  or  less,  according  to  the  cir- 
cumstances of  the  case.  If  a  man  killed  his 
chief  guest,  his  death  was  to  be  compensated 
with  eighty  shillings,  and  that  of  his  other 
guests  according  to  their  rank.  By  the  laws  of 
Atkelstan,  the  life  of  every  man,  not  excepting 
that  of  the  King  himself,  was  estimated  at  a 
certain  price,  which  was  called  the  *were*  or 
asatimatio  capitis.  The  'were*  for  the  life  of  the 
King  was  30,000  krymras,  or  about  300  pounds 
of  our  [English J  money ;  that  for  a  prince,  16,- 
000 ;  that  for  a  bishop  or  alderman,  8,000 ;  that 
for  a  sheriff  4,000 ;  that  for  a  thane,  or  priest, 
2.000;  that  for  a  ceori,  260.  .  .  .  Also, 
If  a  man  killed  the  slave  of  another,  he  was 
obliged  to  pay  the  price  of  a  slave,  which  was 
called  'man-bot,'  that  Is,  the  man's  price  or 
value.  If  a  master  ...  killed  ..  . 
[his  slave],  he  paid  a  fine  to  the  King.  If  a 
slave  killed  a  freeman,  the  owner  of  the  slave 
was  to  make  amends.  On  this  principle  of  com- 
pensation it  appears  that  if  a  man  in  hewing  a 
tree  happened  to  kill  another,  the  relations 
were  entitled  to  the  tree.  .  .  .  Subsequent 
legislators  .  .  .  added  other  penalties,  and 
punished  crimes,  not  merely  as  private  injuries, 
but  as  public  offenses.  Thus,  In  the  time  of  Ina, 
half  the  were  In  the  case  of  homicide  was  paid 
to  the  King  in  the  name  of  frithbote,  or  compen- 
sation for  a  breach  of  the  peace,  and  half  to 
the  family  of  the  deceased,  which  was  called 
'msegbote,'  that  Is,  literally,  a  compensation  to 
the  kindred.  By  a  law  of  Edmund,  a  homicide 
was  to  bear  all  the  consequences  of  his  offense, 
and  his  relations  to  be  exempted  from  all  charge, 
provided  they  afforded  him  no  protection  or 
sustenance,  otherwise  they  were  to  be  treated  as 
accessories." 

So,  in  2  Thompson  on  Negligence,  p.  1274,  the 
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To  allow,  therefore,  actions  for  in  juries  result- 
ing in  the  death  of  any  person  in  cases  which 
do  not  come  within  the  purview  of  the  statute 
is  to  allow  actions  which  the  legislature  did 
not  contemplate,  did  not  provide  for,  and 
would  be  to  hold  a  defendant  without  warrant 
in  law. 

Messrs.  Monteith  A  Fnrmaii  for  appel- 
lee. 

Denmaiit  J.,  delivered  the  opinion  of  the 
court: 

In  this  cause  the  court  of  civil  appeals  has 
certified  to  this  court  the  following  questions 
and  explanatory  statement:  "This  Is  a  suit  by 


W.  T.  Beall  and  wife  against  the  appellMt  to 
recover  damages  resulting  from  the  death  of 
their  minor  sou,  W.  C.  Beall.  W.  C.  Beall 
was  instantaneously  killed  by  being  run  OTer 
by  one  of  the  cars  of  appellant's  road.  At  the 
time  he  was  killed  he  was  acting  as  a  brake- 
man  in  the  employ  of  the  appellant,  and  was 
a  minor,  about  nineteen  years  of  age.  He  was 
on  top  of  the  car  that  was  being  switched,  and, 
by  reason  of  sume  movement  or  jar  or  jerk  of 
the  car,  he  fell  from  the  top  of  the  car  to  the 
track  below,  and  was  run  over,  crushed,  and 
killed.  Plaintiffs  brought  this  suit  to  recover 
damages  resulting  from  the  death  of  their 
minor  son;  alleging  that  he  was  a  minor  at  the 


ancient  custom  of  the  Saxons  of  paying  for 
life  taken  was  described  In  practically  the 
same  terms,  and  it  was  said  that  ^'formerly  at 
common  law,  In  case  of  the  death  of  anyone  by 
accident,  forfeitures  were  Imposed,  called  'deo- 
dands.'  Lord  C6ke,  in  defining  them,  says, 
Deodands — ^when  any  movable  thing  Inanimate, 
or  beast  animate,  do  move  to  or  cause  the  un- 
timely death  of  any  reasonable  creature  by  mis- 
chance. In  any  county  of  the  realm  (and  not 
upon  the  sea,  or  apon  any  salt  water),  without 
the  will,  offense,  or  fault  of  himself,  or  of  any 
person.'  But  no  deodand  accrued  In  the  case  of 
felonious  killing.  Just  before  the  enactment  of 
Lord  Campbell's  act  a  statute  was  passed  abol- 
ishing deodands." 

.  In  SullWon  v.  Union  P.  R.  Co.  3  Dill.  334, 
337,  it  was  said  that  the  civil  law  and  the 
French  and  Scotch  law  recognized  the  right  to 
maintain  actions  for  injuries  resulting  in  death. 

III.  The  true  rule. 

While  the  Georgia  rule  as  shown  by  the  Geor- 
gia cases  set  forth  supra,  II.  would  seem  to  be 
firmly  fixed  and  well  settled,  it  would  appear 
that  outside  of  that  state  the  rule  that  there  is 
no  common-law  right  of  action  by  a  parent  for 
loss  of  sei'vices  of  his  child  killed  by  the  wrong- 
ful act  of  another  must  be  regarded  as  the  true 
doctrine. 

Thus,  in  Mobile  lu  Ins.  Co.  v.  Brame,  95  TJ. 
S.  764,  24  L.  ed.  580,  which  was  an  action  by  a 
life  Insurance  company  against  a  person  who 
had  killed  another  to  recover  the  amount  the 
company  was  compelled  to  pay  under  a  policy 
upon  the  life  of  the  person  killed.  It  was  said 
that  the  authorities  are  so  numerous  and  so  uni- 
form to  the  proposition  that  by  the  common  law 
no  civil  action  lies  for  an  injury  which  results 
in  death,  that  it  is  impossible  to  speak  of  It  as 
a  proposition  open  to  question.  It  has  been  de- 
cided in  many  cases  in  the  English  courts,  and 
in  many  of  the  state  courts,  and  no  deliberate 
and  weJl-consIdered  decision  to  the  contrary  Is 
to  be  found. 

So,  In  The  Harrlsburg,  110  U.  S.  199,  30  L. 
ed.  358,  In  which  the  rule  was  probably  settled 
that  a  suit  In  admiralty  cannot  be  maintained 
in  the  courts  of  the  United  States  to  recover 
damages  for  the  death  of  a  human  being  caused 
by  negligence.  In  the  absence  of  statutory  au- 
thority, the  cases  laying  down  the  contrary  rule 
at  common  law  were  criticised  and  explained, 
and  said  not  to  hold  the  correct  rule. 

And  in  The  Garland.  5  Fed.  Rep.  924,  which 
was  a  proceeding  In  admiralty  for  damages  for 
the  loss  of  the  services  of  two  minor  sons  of 
the  libellant  killed  in  a  collision  between  two 
steamers,  involving  the  question  of  the  power 
of  an  admiralty  court  to  grant  a  recovery  there- 
for. It  was  said  that  although  the  rule  of  the 
common  law  that  the  death  of  a  human  being 
cannot  be  complained  of  as  an  Injury  In  any  ' 
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court  of  civil  jurisdiction  seems  to  be  based  upon 
technical  ground,  and  does  not  commend  itself 
to  one's  sense  of  natui'al  justice,  It  is  too 
firmly  established  to  be  shaken  by  judicial  opin- 
ion. 

So,  in  Cutting  v.  Seabnry,  1  Spragne,  622.  it 
was  said  that  the  weight  of  authority  in  the 
common-law  courts  seems  to  favor  the  doctrine 
that  a  suit  for  damages  cannot  be  maintained 
for  the  death  of  a  child,  and  that  natural  equity 
and  the  general  principles  of  law  are  in  favor 
of  it. 

And  in  Holmes  v.  Oregon  &  C.  R.  Co.  6  Sawy. 
2G2,  5  Fed.  Rep.  75,  involving  the  question 
whether  an  action  for  damages  for  the  death  of 
a  person  will  lie  in  admiralty,  it  was  said  that 
it  Is  admitted  to  be  the  rule  at  common  law 
that  an  action  .will  not  lie  to  recover  damages 
for  the  death  <k  a  human  being,  but  it  is  not 
admitted  that  the  rule  is  founded  in  reason  or  is- 
consonant  with  justice. 

And  In  Monagban  v.  Horn,  7  Can.  S.  C.  409. 
which  was  also  an  action  in  admiralty  for  thi^ 
killing  of  a  minor  child.  It  was  also  said  that  no 
civil  action  can  be  maintained  at  common  law 
for  an  Injury  which  results  in  death. 

So,  In  Green  v.  Hudson  River  R.  Co.  2  Keyee. 
294,  involving  the  question  whether  an  action 
can  be  maintained  by  a  husband  for  damages 
arising  from  the  instantaueous  killing  of  his 
wife  by  the  negligence  of  the  defendants,  it  was 
said  that  Ford  v.  Monroe,  20  Wend.  210,  supra, 
II.,  and  Lynch  v.  Davis,  12  How.  Pr.  323,  infra, 
IV.,  were  the  only  two  cases  found  in  the  re- 
ports of  decisions  in  New  York  giving  the  slight- 
est authority  for  bringing  such  an  action,  and 
that  these  arc  at  variance  with  the  former  cur- 
rent of  authority  and  will  be  found  to  be  re- 
marks not  called  for  by  the  case  then  before  the 
coui*t,  and  that  in  Ford  v.  Monroe,  20  Wend. 
210,  there  appears  to  have  been  no  question 
raised  or  considered  In  respect  to  the  cause  of 
action  except  only  as  to  the  proof  of  the  rela- 
tion of  master  and  servant  existing  at  the  time 
and  the  allegation  of  special  damage  in  the  d^ 
claratlon  and  the  proof  of  the  direct  consequen- 
tial relation  of  the  damage  to  the  act  com- 
plained of.  and  that  the  small  amount  of  the 
recovery  might  lead  to  the  Inference  that  the  re- 
covery was  for  the  expenses  of  interment,  or 
that  some  care  and  expense  were  bestowed  In  an 
attempt  to  recover  the  child  ;  and  it  does  not 
appear  that  any  exception  was  taken  to  the 
charge,  or  that  it  was  made  the  ground  of  the 
application  for  a  new  trial,  and  the  subject  Is 
not  referred  to  In  the  opinion  of  the  court  in 
the  most  distinct  manner.  The  whole  author- 
ity of  Lynch  v.  Davis,  12  How.  Pr.  323,  is  that 
the  statute  does  not  give  an  action  to  the  per- 
sonal representatives  of  a  married  woman 
against  any  person  for  wrongfully  causing  her 
death,  and  that  no  authority  for  the  rule  stated 
obiter  that  the  common  law  gave  the  husband 
and  father  a  right  to  recover  of  the  wrongdoer 
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time,  and  that  that  fact  was  koowo  to  the  ap- 
pellant, and  that  be  was  employed  by  tbe  ap- 
pellant without  their  consent,  and  that  the 
business  of  brakeman,  in  which  he  was  en- 
gaged, was  dangerous.  There  is  evidence 
which  tends  to  establish  these  facts.  The  juiy 
found  that  he  was  a  minor  when  so  employed, 
and  was  wrongfully  employed  by  the  defend- 
ant, and  assessed  the  damages  at  $  1 ,  500.  There 
is  an  assignment  of  error  in  which  appellant 
complains  of  the  following  charee:  *If  you 
find  that  the  son  was  a  minor,  and  employed, 
without  the  consent  and  acquiescence  of  the 
father,  in  a  dangerous  employment,  and  that 
defendant's  servants  knew  he  was  a  minor,  or 


ought  to  have  known  it  from  his  youthful  ap- 
pearance, then  plaintiffs  would  be  entitled  to 
recover,  whether  the  son  was  guilty  of  con- 
tributory negligence  or  not,  or  whether  the 
engine  and  appliance  were  sound  and  suitable 
for  the  business  or  not,  or  whether  said  em- 
ployees were  skilled  and  competent  or  not.  The 
wrong,  if  any,  consists,  under  such  supposed 
state  of  facts,  if  you  find  them  proved,  in  the 
unauthorized  employment  of  a  minor,  if  you 
find  from  the  testimony  that  there  was  such 
unauthorized  employment  of  plaintiff's  minor 
son/  In  this  connection  it  is  well  to  say  that 
there  is  some  evidence  in  the  record  which 
tends  to  show  that  the  deceased  was  guilty  of 


tbe  pecuniary  injury  he  bad  sustained  by  reason 
of  the  killing  of  his  wife  or  child,  and  that  it  is 
thought  that  the  court  would  be  unable  to  find 
it  laid  down  to  that  extent. 

And  In  Covington  Street  R.  Co.  v.  Packer,  9 
Bush,  455,  15  Am.  Rep.  725,  It  was  said  that 
Ford  V.  Monroe,  20  Wend.  210,  supra,  II.,  is 
regarded  by  the  courts  of  the  state  of  New  York 
in  recent  decisions  as  questionable,  and  was  re- 
viewed in  Eden  v.  Lexington  &  F.  R.  Co.  14  B. 
Mon.  205,  and  considered  as  a  departure  from 
the  well-recognized  rules  of  law  applicable  to 
such  case. 

And  in  Edgar  v.  Castello,  14  S.  C.  20.  37  Am. 
Rep.  714,  Ford  v.  Monroe,  20  Wend.  210,  8Upra, 
was  explained  and  criticised,  the  court  saying 
that  the  points  in  question  received  but  little 
attention  at  the  hands  of  the  court,  the  princi- 
pal question  considered  being  in  relation  to  an- 
other matter,  and  that  it  is  difficult  to  under- 
stand how  the  charge  in  question  could  be  sus- 
tained In  any  view  of  the  case. 

So,  in  Edgar  v.  Castello,  14  S.  C.  20,  37  Am. 
Rep.  714,  Cutting  v.  Seabury,  1  Sprague,  522, 
tttpra,  II.,  was  explained  and  distinguished,  the 
court  saying  that  that  case  does  not  decide  that 
a  father  may  recover  damages  for  an  Injury  to 
his  child  resulting  in  death,  but  that  on  the 
contrary  Mr.  Justice  Sprague,  though  express- 
ing his  own  opinion  in  favor  of  such  a  doctrine, 
admits  that  the  weight  of  authority  in  the  com- 
mon-law courts  seems  to  be  against  the  action, 
and  claims  that  equity  and  the  general  princi- 
ples of  law  are  In  favor  of  It. 

See  also  criticisms  on  Ford  v.  Monroe,  20 
Wend.  210.  supra.  In  Carey  v.  Berkshire  R.  Co. 
1  Cush.  475,  48  Am.  Dec.  616,  and  Thomas  v. 
Union  P.  R.  Co.  1  Utah,  232,  supra,  I.  c,  and 
particularly  contrary  dictum  In  Oldfleld  v.  New 
York  &  II.  R.  Co.  14    N.    Y.    310,    supra,   I.    c. 

IV.  Rule  when  injury  consists  of  a  breach  o1 
contract. 

The  sparsity  of  authority  on  this  subject  Is 
such  that  the  husband  and  wife  and  master  and 
servant  cases,  and  others  which  are  governed 
by  the  same  principle,  are  Included  for  the  pur- 
pose of  more  clearly  showing  the  rules  con- 
trolling it. 

In  cases  of  this  class  an  entirely  different  rule 
seems  to  have  prevailed  when  the  action  was 
brought  by  the  person  with  whom  the  contract 
was  made. 

Thus,  a  libel  for  the  death  of  a  child  poisoned 
by  carelessness  on  the  part  of  the  officers  of  a 
vessel  on  which  he  was  a  passenger,  from  which 
he  died,  Is  one  for  breach  of  contract  which 
survives  to  the  administrator  after  the  death 
•fthe  child,  and  may  be  sued  for  in  rem  In  like 
manner  as  if  the  deceased  had  sustained  an  In- 
Jury  short  of  death.  The  City  of  Brussels,  6 
Ben.  370. 

And  an  action  may  be  maintained  by  the  ex- 

41  L.  R.  A. 


ecu  tor  of  an  estate.  Independent  of  the  statute^ 
for  damages  caused  to  the  estate  by  a  personal 
injury  arising  from  the  breach  of  a  contract 
made  with  the  testator  In  his  lifetime,  though 
the  injury  caused  his  death.  Bradshaw  v.  Lan- 
cashire &  Y.  R.  Co.  L.  R.  10  C.  P.  189,  44  L.  J. 
C.  P.  N.  S.  148,  31  L.  T.  N.  S.  847. 

So,  in  Lynch  v.  Davis,  12  How.  Pr.  323.  hold- 
ing that  -the  right  of  action  for  alleged  mal- 
practice and  Injuries  received  by  a  woman  from 
a  physician  from  which  she  dies,  is  vested  in 
the  husband  as  such  under  the  Laws  of  1847, 
p.  575,  and  not  as  administrator,  it  was  said 
that  In  such  a  case  where  the  contract  to  per- 
form his  professional  duty  In  a  skilful  manner 
was  made  with  the  husband  or  father,  the  com- 
mon law  gave  the  husband  or  father  a  right  to 
recover  of  the  wrongdoer  the  pecuniary  penalty 
he  had  sustained  by  the  reason  of  the  killing 
of  his  wife  or  child. 

And  in  Fairmount  &  A.  Street  Pass.  R.  Co. 
V.  Stutler,  54  Pa.  374,  93  Am.  Dec.  714,  it  was 
said  that  torts  that  spring  from  contract,  that 
consist  in  mere  omissions  of  a  contract  duty, 
are  strongly  distinguished  from  wrongs  which 
are  willful  trespasses  upon  the  rights  of  the 
master  in  the  person  of  the  servant.  For  these 
no  remedy  exists  except  by  action  on  the  case, 
and  in  this  class  of  cases  the  action  must  be 
by  the  party  injured,  and  cannot  be  brought 
by  the  master  or  mistress. 

And  in  Potter  v.  Metropolitan  District  R.  Co. 
30  L.  T.  N.  S.  765,  in  which  a  wife  took  a  ticket 
for  a  journey  on  a  railway  and  during  such 
journey  received  an  injury  from  the  negligence 
of  the  railroad  company  in  consequence  of 
which  her  husband  incurred  expenses  and  suf- 
fered losses  after  which  he  died  and  she  sued 
the  defendants  in  her  representative  capacity  as 
his  executrix  to  recover  compensation  to  the 
testator's  estate  for  such  expenses  and  loss,  It 
was  held  that  the  action  was  in  substance  one 
on  contract,  and  that  it  was  maintainable. 

So,  where  a  passenger  on  a  railroad  train  re- 
ceived injuries  caused  by  the  negligence  of  the 
railroad  company,  whereof  he  died  about  six 
months  afterwards,  and  which  so  disabled  him 
In  the  meantime  as  to  prevent  him  from  attend- 
ing personally  to  his  business,  which  fell  off  and 
became  of  less  value  in  consequence,  his  execu- 
tor may  maintain  an  action  against  the  com- 
pany upon  the  contract  of  carriage,  such  dam- 
ages being  the  natural  result  thereof,  on  the 
ground  that  owing  to  the  breach  of  the  contract 
his  estate  was  injured  in  two  respects :  First, 
by  the  payment  of  his  doctor  bill ;  and  second 
by  the  loss  occasioned  to  his  business  by  his  In- 
ability to  attend  to  It.  Bradshaw  v.  Lanca- 
Ehlre  &  Y.  R.  Co.  L.  R.  10  C.  P.  189,  44  L.  J. 
C.  P.  N.  S.  148,  31  L.  T.  N.  S.  847. 

The  maxim  Actio  personalis  moritur  cum  per- 
sona does  not  apply  to  an  action  for  such  an  In- 
jury.    Bradshaw  v.  Lancashire  &  Y.  R.  Co.  L. 
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negligence  of  such  a  character  as  may  have 
contributed  to  bis  injuries,  and  of  such  force 
as  would  have  authorized  the  court  below  to 
have  submitted  to  the  jury  the  issue  of  con- 
tributory negligence.  It  further  appears  from 
the  record  that  the  jury,  in  making  up  their 
verdict,  considered  the  value  of  the  services  of 
the  deceased  minor  son.  !Now,  in  view  of  this 
statement,  the  court  of  civil  appeals  for  the 
third  supreme  j\idicial  district  certifies  to  the  su- 
preme court  of  Texas  the  following  questions: 
First.  The  deceased  being  instantaneously 
killed,  could  the  parents,  at  common  law,  re- 
cover for  the  value  of  the  services  of  the  minor 
child,  after  his  death?  Second.  Was  it  error, 
in  view  of  the  instantaneous  death  of  the  min- 
or, and  under  the  facts  as  stated,  for  the  court 
to_give  the  charge  quoted?" 

In  Baker  v.  Bolton  (decided  in  1808)  1  Campb. 
493,  Lord  Ellenborough  said  that  "in  a  civil 
court  the  death  of  a  human  being  could  not  be 
complained  of  as  an  injury."  In  adhering  to 
the  broad  principle  thus  announced,  Pigott,  6  , 
in  O^xnn  v.  Gillett  (1873)  L.  R.  8  Exch.  88, 
whicti  was  a  suit  brought  by  the  father  to  re- 
cover for  the  loss  of  services  of  his  daughter, 
whose  death  had  been  occasioned  by  the  neg- 
ligence of  defendant's  servant,  said:  "By  the 
third  plea  the  deiendant  says  that  she  was 
killed  on  the  spot,  and  the  first  question  is 
whether  this  plea  affords  a  good  defense  in  law 
to  an  action  by  a  master  for  damage  sustained 
by  reason  of  the  death  of  his  servant.  IC  may 
seem  a  shadowy  distinction  to  hold  that  when 
the  service  is  simply  interrupted  by  accident 
resulting  from  negligence  the  master  may  re- 
cover damages,  while  in  the  case  of  its  being 
determined  altogether  by*  the  servant's  death 


from  the  same  cause  no  action  can  be  sustained. 
Still  I  am  of  opinion  that  the  law  has  been  so 
understood  up  to  the  present  time,  and,  if  it  is 
to  be  changed,  it  rests  with  the  legislature,  and 
not  with  the  courts,  to  make  the  cbanite.  It 
is  admitted  that  no  case  can  be  found  in  the 
books  where  such  an  action  as  the  present  has 
been  maintained,  although  similar  facts  must 
have  been  a  matter  of  very  frequent  occur- 
rence. Tbis  alone  is  strong  to  show  that  the 
general  understanding  had lieen  to  the  effect 
laid  down  by  Lord  Ellenborough,  in  1808.  in 
Baker  v.  Bolton  "  This  rule  has  been  gener- 
ally followed  by  the  American  courts,  though 
some  vigorous  protests  have  been  made  acaiost 
it,  and  none  of  the  various  reasons  assigned 
therefor  seem  entirely  satisfactory.  No  use- 
ful purpose  would  be  subserved  by  an  attempt 
to  add  anything  to  what  has  been  said  in  the 
well-considered  opinions  cited  and  commented 
upon  by  Mr.  Tiffany  In  his  work  entitled  Death 
by  Wrongful  Act  (g§  1-18),  where  an  interest- 
ing and  exhaustive  discussion  of  the  quesUon 
will  be  found. 

After  a  careful  examination,  we  are  of  opin- 
ion that,  though  the  reason  for  the  onginsl 
adoption  of  the  rule  announced  by  Lord  Ellen- 
borough  is  involved  in  doubt  and  obscuritjr, 
still  the  rule  itself  is  a  well-established  princi- 
ple of  the  common  law  of  England,  adopted  in 
this  state  by  act  approved  January  20.  l84U, 
and  we  feel  bound  thereby.  We  therefore 
answer  the  first  question  certified  in  the  nega- 
tive, and,  since  the  father's  right  to  recover  de- 
pends upon  the  statute  which  imputes  to  him 
the  deceased  son's  contributory  neglifsence,  the 
second  question  certified  must  be  answered  in 
the  affirmative. 


R.  10  C.  r.  189,  44  L.  J.  C.  P.  N.  S.  148,  31  L. 
T.  N.  S.  847. 

And  tiio  fact  that  a  remedj  is  given  by  stat- 
uie  for  a  personal  injury  caasing  death  does  not 
affect  or  take  away  a  right  of  action  for  breach 
of  the  contract,  consisting  of  the  inflicting  of  a 
personal  Injury  causing  death  upon  a  passenger 
upon  a  railroad  train.  Bradshaw  v.  Lanca- 
shire &  Y.  R.  Co.  L.  R.  10  C.  P.  189,  44  L.  J.  C. 
}\  N.  S.  148,  31  L.  T.  N.  S.  847. 

The  mother  of  a  minor  having  no  father  but 
living  with  her  and  contributing  to  her  support, 
who  becomes  a  passenger  in  a  railway  car  and 
pays  his  own  fare,  however,  and  Is  injured  by 
the  negligence  of  the  railroad  company's  serv- 
ants, the  mother  providing  him  with  medical 
Attendance,  nurslug  and  support,  cannot  recover 
against  the  railroad  company  for  the  loss  of  his 
services  or  for  the  expense  of  such  medical  at- 
tendance, nursing,  and  support,  where  the  con- 
tract to  carry  safely  was  made  with  the  minor, 
and  the  mother  was  a  stranger  to  it.  Fair- 
mount  &  A.  Street  Pass.  R.  Co.  v.  Stutter,  54  Pa. 
:<74,  93  Am.  Dec.  714. 
41  L.  R.  A. 


So,  in  Alton  V.  Midland  R.  Co.  19  C.  B.  N.  & 
213,  34  L.  J.  C.  P.  N.  S.  292,  11  Jur.  N.  S.  672, 

12  L.  T.  N.  S.  703,  13  Week.  Rep.  918,  which 
was  an  action  against  a  railroad  company  for 
the  loss  of  the  services  of  a  traveler  in  the  em- 
ploy of  the  plalhtlff  through  the  defendant's 
negligence,  It  was  held  that  an  action  will  not 
He  at  the  suit  of  a  master  for  a  personal  injury 
caused  by  negligence  to  his  servant  whereby 
the  master  lost  the  benefit  of  the  services  of 
the  servant,  when  the  contract  out  of  which  the 
duty  arose  in  the  performance  of  which  the  neg- 
ligence occurred  was  between  the  defendant  and 
the  servant,  and  the  plaintiff  was  a  stranger 
to  It. 

In  Falrmount  &  A.  Street  Pass.  R.  Co.  v. 
Stutler,  54  Pa.  374,  93  Am.  Dec  714,  gupra.  It 
was  said  that  the  only  ground  upon  whi6h  this 
case  could  be  distinguished  from  Alton  v.  Ifid- 
laud  R.  Co.  19  C.  B.  N.  S.  213,  34  L.  J.  C  P. 
N.  S.  292,  11  Jur.  N.  S.  672,  12  L.  T.  N.  8.  703. 

13  >yeek.  Rep.  918,  supra,  was  that  of  the  in- 
fancy of  the  servant.  It  not  appearing  that  the 
servant  In  that  case  was  an  Infant.     F.  H.  & 
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George  B.  MORLEY  et  al..  Receivers,  etc.,  of 
Union  Street  Railway  Company, 

Byron  A.  SNOW. 


(.. 


.Mich ) 


The  adoptton  by  reoelTera  of  m,  street- 
railway  company  of  the  use  of  metal 
safee  for  receivinip  fSareSy  into  wbiob  the 
paasenffen  are  required  to  put  tbeir  fare  wbiJe 
tbe  coDduotor  presses  a  button  wblob  rings  a 
bell  and  registers  tbe  fare.  Is  a  detail  In  tbe  man* 
agement  of  the  road  which  is  wit  bin  tbe  discre- 
tion of  the  receivers,  and  will  not  be  controlled 
by  the  court. 

(May  24, 1808.) 

PETITION  for  a  writ  of  mandamos  to  re- 
quire defendant  to  vacate  an  order  which 
directed  petitioners  as  receivers  to  discontinue 
the  use  of  the  Mehling  fare  box  system  on  the 
road  in  their  care.     Granted, 

The  facts  are  stated  in  tbe  opinion. 

Mr,  Benton  Hanchett,  with  Messrs, 
Humphrey  ft  Grant,  for  relators. 

Mr.  E.  L.  Beach«  for  respondent: 

A  receiver  is  the  agent  of  the  court  which 
appointed  him. 

The  receivers  were  the  mere  agents  of  tbe 
court.  The  trust  they  bold  is  the  court's  busi- 
ness, not  their  business;  its  management  is  sim- 
ply intrusted  to  them,  subject  to  the  orders  of 
the  court. 

20  Am.  &  Eng.  Enc.  Law,  p.  860,  note  1. 

The  receiver  being  the  mere  officer  of  the 
court,  the  control  oi  the  court  over  him  is 
plenary— at  least  in  any  controversy  which 
may  arise  between  him  and  the  court  touching 
tbe  propriety  of  an  order  of  the  court  made 
upon  him. 

5  Thomp.  Corp.  §6941;  Eoto  v.  Jones,  60 
Iowa,  70;  The  La  Crosse  Railroad  Bridge,  2 
Dill.  465;  2  Enc.  Pi.  &  Pr.  p.  160;  Me- 
Kinnonv.Wolfenden,  78  Wis.  237;  Waterhovse 
V.  Comer,  55  Fed.  Rep.  158,  19  L.  R.  A.  408, 5 
Inters.  Com.  Rep.  564;  People,  Shinier,  v. 
Branch  Covnty  Circuit  Judge,  17  Mich.  67; 
People,  jEtna  Lice  Stock,  Fire  cfc  Tornado  Ins, 
Co,,  V.  Wayne  Circuit  Gt.  Judge,  20  Mich.  220; 
Chicago  ds  O.  T  E.  Go.  v.  Newton,  89  Mich. 
551. 

Judicial  discretion  is  not  reviewable  upon 
mandamus. 

Michigan  Mandamus  Cases,  No.  383;  Peo- 
ple, Mabley„  v.  Detroit  Super.  Ct,  Judge, 
41  Mich.  31;  Detroit  Tug  <fe  Wrecking  Co.  v. 
Gartner,  75  Mich.  860. 

Mandamus  lies  only  to  enforce  strict  legal 
rights,  and  will  not  be  granted  to  enforce  the 
doings  of  an  act  which  by  law  lies  in  the  dis- 
cretion of  the  officer  refusing  to  do  it. 

People,  Houghton  County,  v.  Auditor  Gen- 
eral, 86  Mich.  271;  People,  Sweet,  v.  Adam,  3 
Mich.  427;  People,  Brown,  v.  Wayne  County 
Ct,  Judge,  1  Mich.  359:  People,  Atty.  Gen.  v. 
MonroeCounty  Judge  of  Probate,  16  Mich.  204; 

NOTB.—  As  to  discretion  of  receivers  in  manaffe- 
ment  of  business,  see  also  Waterhouse  v.  Comer  (C. 
€.  8.  D.  Qa.)  10  L.  B.  A.  406. 
41L.aA«  { 


People,  Evans,  v.  Saginaw  Circuit  Judge,  89 
Mich.  128;  People,  Mabley,  v.  Detroit  Super, 
Ct.  Judge,  41  Mich.  91,  Mercantile  Trust  Co.  v. 
Farmers*  Loan  db  T.  Co  49  U.  S.  A  pp.  462,  81 
Fed.  Rep.  254,  26  C.  C.  A.  888;  Pet'pU,  Am- 
petsc,  V.  Wayne  County  Circuit  Judge,  14 
Mich.  83. 

Moore*  J.,  delivered   the  opinion  of  the 
court: 

This  is  a  petition  for  a  mandamus  to  require 
the  relator  to  vacate  an  order  made  by  him. 
The  petitioners  were  appoioted  bv  the  circuit 
court  for  the  county  of  Saginaw,  in  chancery, 
receivers  of  tbe  Union  Street- Rail  way  Com- 
pany of  Sagioaw.  Micbi^ao,  upon  tbe  applica- 
tion of  the  Boston  Safe  Deposit  &  Trust  Com- 
pany,  complainants  in  a  cross  bill  in  a  case 
which  is  reported  in  73  N.  W.  248.     The  re- 
ceivers were  directed  to  take  control  of  tbe 
road,  and  operate  the  same.    At  this  time  there 
was  in  the  employ  of  the  road,  as  a  street-car 
conductor,  John  C.  Smith,  and  he  continued 
to  act  in  that  capacity  after  the  appointment 
of  the  receivers.    About  April  1  the  receivers 
adopted  the  Mehling  box  system  of  collecting 
car  fares  from    passengers.     This  box    is  a 
metal  safe,  of  convenient  size,  carried  by  the 
conductor,  into  which  the  passenger  is  required 
to  deposit  bis  fare,  at  which  time  tbe  conductor 
presses  a  button  which  rings  a  bell  and  regis- 
ters the  fare.     At  the  end  of  the  day  the  box, 
with  the  transfer  tickets,  is  handed  by  tbe  con- 
ductor into  the  office,  and  becomes  his  settle- 
ment with  the  company.    The  use  of  this  box 
wasdistasteful  to  tbe  conductor  John  C.  Smith, 
who  filed  a  petition  in  which  he  represented 
his  long  employment  upon  the  road;  tbe  fact 
that  he  was  required   to  carnr  one  of  these 
boxes;  that  be  had  no  means  of  knowing  they 
were  accurate;    that  their  use  made  him  re- 
sponsible to  the  company  for  plugged  or  coun- 
terfeit coins;  that  passengers  objected  to  their 
use,  and  when  the  conductors,  following  the 
rules  adopted  by  the  company,  required  the 
passengers  to  deposit  tbeir  fares  in  the  boxes 
or  leave  the  car,  it  ^ave  rise  to  controversies 
which  resulted  in  injury  to  the  conductors; 
and  that  he  had  been  injured  by  a  passenger 
who  objected  to  paying  his  fare.    He  also  rep- 
resented that  when  attempting  to  use  the  boxes 
of  tbe  company  in  good  faith,  according  to  the 
rules,  he  had  been  laid  off  from  work  for  a 
number  of  days;  and  he  asked  for  an  order 
that  tbe  receivers  might  be  required  to  pay 
him  for  the  time  so  lost,  and  the  use  of  the 
boxes  be  discontinued.  The  receivers  answered 
the  petitioo.  and  claimed  the  use  of  the  boxes 
was  a  reasonable  and  proper  regulation,  and 
claimed  that  Mr.  Smith  persistently  and  pur- 
posely refused  to  properly  use  them, — and  that 
after  being  warned  that,  if  he  did  not  properlv 
use  the  boxes  as  directed,  he  would  be  laid  off. 
Proof  was  offered  before  the  court  from  which 
it  pretty  clearly  appears  that  there  would  be 
no  difficulty  in  operating  the  boxes  if  the  con- 
ductors were  so  inclined,  and  that  there  was  no 
practical  difficulty  in  the  way  of  tbeir  use, 
either  on  the  part  of  the  passengers  or  the  con- 
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ductors.  Tbe  court  made  ao  order  granting 
the  prayer  of  tbe  petition,  not  for  the  reasons 
set  up  therein,  but,  to  state  it  in  his  own  lan- 
guage, used  at  the  time  he  granted  the  order: 
'*It  seems  to  me,  in  this  matter,  that  the  fact 
of  the  receivers  publishing  notices  in  tbe  car 
that  no  conductor  shall  handle  money,  con- 
necting that  with  tbe  fact  that  be  shall  be 
liable  and  responsible  for  any  plugged  money 
or  counterfeit  money  that  is  placed  in  these 
boxes;  compelling  tbe  public  to  place  tbe  fares 
in  these  boxes,  and  for  the  further  reason  that  it 
is  objectionable  to  tbe  public  to  be  compelled  to 
put  tbe  money  in  the  boxes.  For  these  reasons 
It  seems  to  me  that,  coupling  the  advertise- 
ment with  the  request  to  the  public,  it  means 
that  the  conductors  are  not  to  be  trusted;  that 
they  are  not  to  handle  the  money;  that  there  is 
some  honest  person  somewhere  who  can  han- 
dle tbe  money,  and  count  it  correctly,  but  that 
these  men  are  liable  not  to  do  so.  It  is  an  in- 
sinuation of  dishonesty.  In  my  opinion,  it  is 
saying  to  the  public,  *  We  have  men  in  our  em- 
ploy whom  we  cannot  trust,  whom  we  are 
unable  to  trust,  and  I  warn  you  ibat  here 
is  a  man  who  is  liable  to  appropriate  to 
his  own  use  money  that  be  may  collect  that 
belongs  to  this  railroad.'  It  tends  to  ostracize 
from  society  people  who  are  so  engaged, — so 
employed.  Children  talk  of  it  on  the  street. 
People  di-cuss  it, — that  they  are  not  proper 
persons  to  associate  with;  they  cannot  be  trust- 
ed in  handling  five  cent  pieces.  I  think  ibis 
box  is  not  a  proper  regulation;  that  it  is  not  a 
thing  to  be  used  in  the  manner  in  which  it  is 
used;  and  an  order  may  be  made  discontinuing 
the  use  of  it." 

.  We  think  the  conclusion  reached  by  the 
leaitied  judge  is  wholly  unwarranted  b^  tbe 
facts.  Conductors  of  street  cars  deal  with  a 
great  number  of  persons,  some  of  whom  are 
entering  and  leaving  the  cars  frequently.  It 
often  happens  that  change  must  be  made,  and 
there  are  opportunities  for  mistakes.  It  is  not 
unreasonable  to  assume  that  like  persons  in  all 
callings,  some  of  tbe  employees  of  street-car 
companies  will  yield  to  temptation,  when  pre- 
sented. Everyone  at  all  familiar  with  business 
upon  a  large  scale  knows  that  it  is  desirable  to 
have  it  so  systematized  that  mistakes  or  fraud 
in  its  conduct  shall  not  occur.  Officials,  boih 
of  the  state  and  nation,  and  officers  charged 
with  tbe  management  of  banks,  railroads,  and 
other  corporations,  are  surrounded  by  checks 
and  safeguards  calculated  to  do  away  with  the 
possibilities  of  frauds  or  mistakes.  The  cash 
register  is  to  be  found  in  most  places  of  busi 
ness.  Upon  tbe  elevated  roads  in  tbe  large 
cities,  the  passenger  pays  his  fare  before  be 
enters  upon  tbe  platform,  over  which  he  must 
pass  to  get  admission  to  his  train.  Everyone 
recognizes  the  checks  and  safeguards,  as  proper 
to  be  used,  and  no  one  has  a  right  to  regard 
them  as  an  imputation  upon  the  honesty  of 
any  individual  using  them.  Their  use  is  sim- 
ply a  recognition  of  what  we  all  know  to  be  a 
fact,  with  humanity  constituted  as  it  is, — that, 
in  the  conduct  of  a  large  business  by  many 
persons,  there  is  a  liability  to  make  mistakes, 
and  a  possibility  of  tbe  commission  of  frauds. 
The  Great  Teacher,  in  that  prayer  which  is  tbe 
model  of  all  prayers,  prayed,  **Lead  us  not  into 
temptation,  but  deliver  us  from  evil."  It  can 
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readily  be  seen  how  the  unintelligent  or  dis- 
honest might  object  to  these  checks  and  safe- 
guards, but  it  is  difficult  to  understand  bow 
tbe  honest  and  intelligent  should  object  to  any 
practical  method  which  would  reduce  the  prob- 
ability of  mistakes,  or  tbe  opportunities  for  the 
commission  of  fraud,  to  the  minimum. 

It  is  urged  on  the  part  of  tbe  relator  that,  as 
the  receiver  is  an  officer  of  tbe  court,  tbe  con- 
trol of  tbe  court  over  him  is  plenary,  that 
whatever  he  does  is  done  under  the  direction 
of  the  court,  and  that  he  is  bound  to  observe 
the  order  of  the  court;  citing  5  Tbomp.  Corp. 
§  6941.  It  is  true  that  receivers  are  officers  of 
court.  It  is  also  true  that  less  discretion  is 
given  to  passive  receivers,  whose  duty  con- 
sists simply  of  taking  possession  of  property, 
and  converting  it  into  money,  and  distributing 
it,  than  is  allowed  to  an  active  receiver,  who  is 
required  to  manage  a  going  concern  like  asys- 
tem  of  street  railways  or  a  railroad.  8ach  an 
officer,  to  be  successful,  must  possess  large  ex- 
ecutive ability,  and  must  be  clothed  with  con- 
siderable discretion.  High,  Receivers,  §  392. 
He  may  do  such  things,  in  tbe  ordinary  course 
of  business,  as  to  him,  in  good  faith,  seem  nec- 
essary to  render  the  business  of  tbe  road  profit- 
able and  successful.  He  is  not  only  the  arm 
of  tbe  court,  but  he  represents,  in  a  sense,  the 
creditors  and  the  stockholders  of  tbe  road.  If 
they  had  the  time  to  do  so,  very  few  courts 
possess  the  necessary  knowledge  to  enable 
them  to  successfully  manage  a  system  of  street 
railways.  It  is  said  in  Continental  Trust  Co. 
V.  T<Mlo,  St.  L.  d  K.  C.  R,  Co.  69  Fed.  Rcpi 
514:  ''The  receiver  is  chosen,  on  account  of 
bis  experience  and  sound  judgment,  to  operate 
the  road  for  the  benefit  of  the  creditors  and  all 
concerned.  While  he  is  the  officer  of  the 
court,  and  subject  to  the  orders  and  directions 
of  the  latter,  ^et  his  instructions  are  always 
general  in  their  character.  He  is  expected  to 
look  after  tbe  details  of  the  business,  and  to 
apply  to  tbe  court  from  time  lo  time,  when 
special  instructions  seem  necessary.  The  veiy 
nature  of  his  relations  to  the  court,  and  hit 
duties  to  the  creditors,  entitle  him  to  the  larg- 
est degree  of  discretion  possible  in  tbe  dis- 
cbarge of  bis  duties.  The  court  is  constituted 
of  several  judges,  and  tbe  railroad  being  oper- 
ated extends  through  several  judicial  districts, 
so  that  it  is  difficult  to  secure  uniformity  in 
tbe  administration  of  tbe  property  when  an  at- 
tempt is  made  to  retain  control  of  the  details 
of  the  management  in  the  court.  It  is  there- 
fore the  settled  practice,  both  as  a  matter  of 
comity  between  tbe  judges,  and  as  a  matter  of 
necessity  to  the  proper  and  safe  administration 
of  the  trust,  to  impose,  as  far  as  possible,  the 
management  of  tbe  property  upon  the  receiver, 
and  to  remit  the  supervision  of  his  manage- 
ment to  the  court  in  which  be  was  appointed, 
and  in  which  tbe  primary  jurisdiction  at- 
tached. In  view  of  this  well-defined  policy, 
it  must  be  apparent  that  in  the  operation  of  a 
railroad  extending  from  Toledo  to  St.  Louis  the 
court  must  necessarily  rely  upon  the  receiver, 
and  hold  him  responsible  for  details.  His  dis- 
cretion in  such  management  will  not  be  inter- 
fered with,  except  where  some  abuse  and 
wrong  is  manifest.  In  Taylor  v.  Stoeet.  40 
Mich.  786,  Judge  Cooley,  speaking  for  the  su- 
preme court  of  Michigan,  in  reference  to  ibe 
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employment  of  help  in  the  managemeDt  of 
business  confided  to  a  receiver  in  that  case, 
said:    *The   receiver,    however,    has   ample 
power  to  employ  them,  and  any  other  persons 
whose  services  he  may  need;  and  we  think  a 
court,  which  can  know  much  less  about  the 
needs  of  the  business  than  the  receiver,  ought 
not  to  interfere  with  his  discretion  unless  some 
abuse  is  alleged  and  shown.'    In  Eerr  oo  Re- 
ceivers the  folio wiog  principle  is  given  in  par- 
agraph 175:    'If  be  is  empowered  by  the  court 
to  continue  the  management  of  the  business 
over  which  he  is  appointed,  he  may  employ 
such  persons  as  may  be  necessary  for  the  pur 
pose,  and  the  court  will  not  interfere  with  bis 
discretion  as  regards  such  employment,  unless 
some  abuse  is  shown.'  These  principles  of  law 
were  declared  in  a  case  where  a  receiver  was 
managing  the  business  of  a  partnership.  With 
how  much  greater  force  and  pertinence  do  they 
apply  to  a  receiver  chariscd  with  looking  after 
the  intricate  business  of  a  great  railroad  450 
miles  in  length,  requiring  familiarity  wiih  de- 
tail and  expert  knowledge  which  can  only  be 
acquired  through  long  training  and  experience! 
A  controversy  recently  arose  between  the  engi- 
neers, firemen,  and  trainmen  on  the  East  Ten- 
nessee, Virginia,  &  Georgia  Railroad,  and  the 
receivers  in  charge  of  that  extended  system, 
running  through  several  states,  as  to  an  order 
of   the   latter  concerning   the  wages  of  em- 
ployees.   The  receivers  were  appointed  in  the 
circuit  court  of  the  United  States  for  the  east- 
em  district  of  Tennessee.    During  the  contro- 
versy, and  while  the  chiefs  of  the  organization 
of  enncineers  and  firemen  were  in  Kooxville, 
negotiating  with  Receiver  Fink  on  the  subject, 
the  former  made  representations  as  to  the  na 
ture  of  the  contention  between  them  to  Cir- 
cuit Judge  Lurton,  then  in  Enoxville.    The 
latter  declined  to  entertain  jurisdiction  of  the 
controversy,  and  remitted  the  question  to  the 
receivers;^  saying  their  decision  would  be  final, 
unless  palpable  wrong  and  injustice  we^  done. 
This  is  the*  only  proper  practice  to  pursue  in 
these  controversies.    Courts   are  not   consti- 
tuted to  manage  and  operate  railroads.     The 
judges,  learned  in  the  law  though  they  may 
be,  are  not  experienced  in  large  business  un- 
dertakings.   They  are  not  trained  in  those  de- 
partments of  railroad  management  which  relate 
to  tbe  wages  of  employees,  to  the  numbers 
necessary  for  the  maintenance  of  the  roadbed, 
and  for  the  safe  operation  of  trains,  to  the  tar- 
iffs for  freight,  and  the  purchases  of  supplies. 
Even  if  capable  of  mastering  such  details, 
their  time  will  not  permit.     They  are  occupied 
in  determining  the  legal  rights  of  parties  in 
litigated  cases,  and  though  in  these  days  of 
large  ventures  and  improvident  railroad  enter- 
prises the  courts  are  called  upon,  through  re- 
ceivers, to  temporarily  manage  them  pending 
litigation  necessary  to  a  foreclosure  sale,  yet, 
as  before  stated,  they  assume  this  burden  be- 
cause it  cannot  be  evaded;  but  they  manage 
themthroueh  receivers  selected  for  their  ex- 
perience and  demonstrated  ability,  and  they 
rely  upon  their  experience  and  judgment  to 
wisely  and  economically  administer  the  trust." 
See  also  20  Am.  <&  Eng.  Enc.  Law,  p.  370; 
Cowdrey  v.  Oalveston,  H,  d  H,  R.  Co.  1  Woods, 
at  page  880;  8loan  v.  Central  lotoa  R,  Co.  62 
Iowa,  728. 
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Applying  these  principles  to  the  case  in  hand, 
what  is  the  situation,  and  what  should  be  the 
result?  The  receivers  are  in  the  managment  of 
a  ^eat  property.  They  adopted  a.  device 
which  in  their  judgment  is  calculated  to  help 
make  the  management  of  the  road  successful 
and  profitable.  Their  judgment  is  challenged 
by  one  of  their  employees.  He  appeals  to  the 
court.  The  receivers  are  supposedly  appointed 
because  of  their  responsibility  and  ability.  The 
act  of  the  receivers  is  a  detail  in  the  management 
of  the  road.  The  act  done  is  not  shown  to  be  an 
abuse  of  discretion  on  the  part  of  the  receivers. 
If  the  court  is  to  substitute  its  judgment  for 
the  judgment  of  the  receiver  in  a  detail  of 
management  like  this,  where  will  its  duty 
end?  Shall  the  court  enter  into  the  considera- 
tion of  the  entire  organization  of  the  road,  and 
determine  whether  one  man  shall  be  dis- 
charged, and  another  employed?  Will  it  en- 
ter into  the  inquiry  as  to  the  quality  of  the 
coal  used  in  the  power  house,  or  the  brand  of 
oil  used  as  a  lubricator?  Will  it  entertain  a 
complaint  of  an  employee  that  he  should  be 
furnished  with  a  pointed  shovel  in  his  work, 
instead  of  the  one  he  is  now  required  to  use? 
We  think  the  learned  judge  entered  upon  an 
inquiry  that  properly  belongs  with  the  re- 
ceivers, and  not  with  the  court.  If  they  are 
not  competent  to  deal  with  such  a  detail  of  the 
management  of  the  road,  they  should  be  re- 
moved, and  someone  appointed  who  is  com- 
petent. 

27ie  torit  should  issue  as  prayed. 

The  other  Justices  concur  in  the  opinion  of 
Moore,  J. 

Grant,  Ch.  J.,  concurring: 

1  fully  concur  in  the  opinion  of  my  brother 
Moore.  I  desire  to  say,  in  addition,  that  I  do 
not  think  Judge  Snow  had  any  authority 
to  pass  upon  the  question,  for  the  reason  that 
the  identical  question  had  before  been  passed 
upon  by  Judge  Wilbur,  in  the  case  of  Kitchen 
V.  Wilbur,  Mr.  Kitchen  was  a  passenger,  re- 
fused to  put  his  fare  in  the  box,  was  removed 
from  the  car,  and  applied  to  Judge  Wilbur  for 
leave  to  sue  the  receivers.  Judge  Wilbur  re- 
fused, and  his  order  thereon  was  affirmed  by 
this  court.  By  act  No.  75,  Pub.  Acts  1889,  an 
additional  circuit  judge  was  provided  for  the 
Saginaw  circuit.  Section  8  of  that  act  pro- 
vides: "No  order  shall  be  stayed,  nor  shall 
any  stay  of  proceedings  or  injunction  be  had 
or  set  aside  or  modified  or  dissolved,  except  by 
the  judge  trying  the  case  or  making  the  order, 
or  granting  the  injunction,  except  that  in  case 
of  the  absence  from  the  county,  sickness  or 
other  cause  disabling  such  judge  to  act,  the 
other  circuit  judge  shall  have  power  to  stay, 
modify,  set  aside,  or  dissolve  such  order  or  in- 
junction. Neither  judge  shall  grant  any  appli- 
cation which  shall  have  been  denied  by  the 
other.''  The  sole  question  in  that  case,  or  in 
this,  was  the  reasonableness  of  the  regulation. 
1  think  that  the  order  of  Judge  Wilbur  under 
this  statute  was  conclusive  upon  Judge  Snow, 
and  that  he  should  for  this  reason  have  denied 
the  order. 

Lon^,  J. ,  concurs  in  the  opinion  of  Grant, 
Ch.  J. 

Hooker,  J.,  concurring: 

I  concur  in  the  result  reached  by  my  brother 
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Moore  in  this  case,  for  the  reasons  stated  in  his 
opinion,  and  for  the  further  reason  that  the 
relation  of  the  petitioner  to  this  proceeding  is 
not  Buoh  as  to  give  him  a  right  to  intervene  for 
the  purpose  mentioned  in  his  petition.  He  is 
an  employee,  merely;  and  if  he  was  not  satis- 
fied to  perform  such  labor  as  the  receiver  had 
to  do,  in  such  a  manner  as  the  receiver  wanted 
it  done,  he  was  under  no  obligation  to  con- 
tinue in  his  employ.  The  proceeding  is  one 
brought  to  enable  the  creditors  of  the  street- 
railway  company  to  realize  from  its  assets, 
which  may  be  supposed  to  be  inadequate  to 
pay  its  debts.  If  eveiy  man  in  the  employ  of 
the  receiver  who  chances  to  differ  with  him 
about  the  method  of  conducting  the  business 
may  ask  the  intervention  of  the  court  to  com- 
pel such  changes  as  he  may  think  advisable, 
the  delay  and  expense  to  the  receiver  would  be 
likely  to  exhaust  the  patience  of  creditors,  and 
the  property  would  be  absorbed,  to  their  ex- 
clusion. This  petitioner  is  not  a  party  to  the 
record,  nor  is  he  a  party  in  interest,  in  any 
sense  which  should  permit  him  to  intervene. 
The  only  ground  upon  which  his  intervention 
might  be  justified  is  the  claim  to  compensa- 
tion during  the  time  he  was  laid  off.  As  to 
that,  we  find  nothing  in  the  case  which  would 
justify  the  court  in  ordering  the  receiver  to 
pay  him  for  time  that  he  was  not  at  work,  es- 
pecially as  his  own  conduct  was  just  cause 
for  his  discharge,  if  any  cause  was  necessary. 

Grant,  Ch.  J.,  and  "Long*  J.>  concur  in 
the  opinion  of  Hooker,  J. 


William   L.   CARPENTER,  Exr.,   etc.,    of 
Herbert  M.  8now,  Deceased,  Appt., 

V. 

Mary  L.  SNOW,  AppelUe, 

and 

Clara  L.  SNOW  et  al.,hy  Guardian,  Appts. 


(. 
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1.  The  intention  to  make  no  provision 
for  a  child  already  bom  need  not  be 
ebown  by  the  will  Iteeift  under  How.  Ann.  Stat. 
1 6810,  ffivlDfir  6ucb  child  tbe  rigbi  to  sbare  as  In 
case  of  iDtestacy,  If  *'lt  shall  appear  that  sucb 
omission  was  not  intentional,  but  was  made  by 
mistake  or  accident." 

2.  The  intention  of  a  testator  that  no 
provision  should  be  made  for  a  child 
afterwards  bom,  wbicb  must  *'  be  apparent  from 
tbe  will,"  under  How.  Ann.  Stat.  6  5809,  in  order 
to  prevent  eucb  child  from  taking  as  in  case  of 
intestacy,  is  not  shown  by  a  provision  wbloh 
gives  all  property  of  every  kmd  and  nature  to 
testaior*8  wife. 

(July  12, 1B96.) 

CROSS- APPEALS  by  plaintiff  and  by  the  in- 
fant defendant  from  a  decree  of  the  Cir- 
cuit Court  for  Wayne  County  construing  the 
will  of  Herbert  M.  Snow,  deceased,  in  favor  of 
his  widow  to  the  exclusion  of  his  children. 
Beversed. 
The  facts  are  stated  in  the  opinion. 


Note.— i\B  to  effect  of  omission  to  provide  for 
obildren  in  will,  see  Smith  v.  Olmstead  (Cal.)  12  L. 
H.  A.  46:  Ae  Callaghan  (GaU  30  L.  K.  A.  688. 
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Mr.  Whitney  C.  Beekwithfor  appellant 

Carpenter. 

Messrs,  William  H.  Hoekadmy  and 
Matthew  Finn,  for  infant  appellants: 

Tbe  question  whether  or  not  Clara  was  im- 
tentionally  omitted,  or  omitted  by  accident 
or  mistake,  is  cleaily  one  of  fact  which  she  is 
entitled  to  have  submitted  to  a  jury. 

Be  Stebbins,  94  Mich.  »04. 

The  after-born  children,  Harry  and  Ger- 
trude, talie  as  heirs  at  law  unless  it  be  ap- 
parent from  the  will  that  it  was  the  iDteDtion 
of  the  testator  that  no  provision  should  be 
made  for  them. 

Bresee  v.  Utiles,  22  Wis.  120;  Wasserman  v. 
Chicago,  B.  ifc  A.  B.  Co.  22  Fed.  Rep.  874; 
Lurie  v.  Badnitzer,  106  III.  609. 

A  presumption  of  an  intention  to  disioherit 
after-born  children  does  not  arise  from  the 
disinheriting  of  those  born  prior  to  the  making 
of  the  will. 

Negus  v.  Negus,  46  Iowa,  490,  26  Am.  Rep. 
157. 

There  is  no  ambiguity  on  the  face  of  this 
instrument,  and  in  such  case  extrinsic  evi- 
dence is  not  admissible  to  show  an  intent 
other  than  tbat  expressed. 

Kinney  v.  Kinney,  34  Mich.  250;  Waldnm 
V.  Waldron,  46  Mich.  853;  Forbes  y.  Da t  Una, 
94  Mich.  622;  Wigram,  Wills,  Intro,  p.  9; 
Walston  V.  White,  5  Md.  297;  Hatoman  v. 
Thoman,  44  Md  80;  Hammoiid  v.  Hammtrnd, 
65  Md.  675;  Fvnk  v.  Datis,  103  Ind.  281; 
McCauley  v.  Buckner,  87  Ky.  191. 

If  the  ambiguity  occurs  in  the  wording  of 
a  will,  producing  a  palpable  uncertaioty  on 
tbe  face  of  the  instrument,  extrinsic  evidence 
cannot  remove  the  di£Scul!y  without  putting 
new  words  in  the  mouth  of  the  testator  and  in 
eflFect  making  a  new  will  for  him. 

8enger  v.  Senger,  81  Va.  687. 

When  the  provisions  of  a  will  are  not  am- 
biguous, parol  testimony  as  to  tbe  under- 
standing in  which  words  were  used  by  the  per- 
son who  drew  the  will  is  not  admissible. 

DefteeMY.  Lake,\09mch.4^6.^2  L.  R. A..744. 

In  case  of  a  supposed  ambiguity  appearing 
upon  the  face  of  the  will,  parol  evidence  is  not 
aami>sible  to  supply,  contradict,  enlarge,  or 
vary,  ihe  words  of  the  will  or  to  explain  the 
intention  of  the  testator. 

Dickihon  v.  Dtchson,  86111.  App.507;  BlateK- 
ford  V.  Newberry,  99  111.  11;  Kirkland  v.  Con- 
way, 116  111.  438;  Pemuylmnia  Co.  for  Insur- 
ance on  Lives  oK  Granting  Annuities  v.  Bauerie, 
143  III.  459:  Hayward  v.  Loper,  147  III  41. 

Infant  children,  most  of  all,  deserve  a  court's 
solicitude,  for  those  of  tender  years  at  least 
can  hardly  be  thought  to  have  Incurred  the 
parent's  just  resentment,  or  to  deservedly  for- 
feit what  naturally  belongs  to  them;  and  be- 
ing themselves  unable  to  protect  their  own 
inheritance,  the  tribunal  of  justice  sboaki 
secure  those  rights  for  them  where  the  roles 
of  interpretation  permit  it. 

flchouler,  Wills,  pp.  487,  488. 

Our  statute  was  undoubtedly  designed  to 
prevent  a  child  from  being  a  public  charge, 
where  the  father  by  accident  or  mistake  un- 
intentionally or  otherwise  omits  to  make  ear 
provision  whatever  for  such  child. 

Fbrbes  v.  Darling,  94  Mich.  621;  1  Bl  Com. 
p.  450;  mtehY.  Weber,  6  Hare,  146;  Mav^^kamY, 
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Mason,  1  Yes.  &  B.  410;  8  Lewin,  Tr.  5th  Ed^. 
ed.  1221;  1  JarmaD, Wills,  Bigelow's  ed.  p.  565; 
IPerry.Tr.  §§167,161. 

Messrs.  Walker  ft  Spalding,  for  Mary 
L.  Sdow.  appellee: 

At  tile  common  law  the  disposition  of  prop- 
erty made  by  will  was  controlling  except  only 
that  if  after  the  making  of  a  will  the  testator 
married  and  a  child  was  born  the  will  was 
thereby  revoked  absolutely.  But  neither  mar- 
riage alone  nor  the  birth  of  issue  alone  after 
the  making  of  a  will  revoked  it 

1  Jarman,  Wills,  Bigelow's  ed.  pp.  110,  111. 
The  statutes  are  of  the  following  general 

classes: 

1.  Those  enacting  that  after-born  issue  un- 
provided for  by  will  or  otherwise  take  as  in 
case  of  intestacy,  without  reference  to  the  in- 
tent of  the  testator,  however  expressed  or  evi- 
denced. 

Pennsylvania.  See  Walker  v.  Hall,  84  Pa. 
488;  Ala.  Code  1886,  §  1955.  Texas.  Sayler's 
SUt.  §  4868. 

2.  Statutes  providing  that  such  issue  so 
take  if  not  provided  for  by  will  or  otherwise 
and  not  mentioned  in  the  will. 

Ark.  Digest  1884,  §  6499;  Mo.  Stat.  1889, 
§  8H87;  2  N.  T.  Slat.  9th  ed.  1879,  §  49;  N. 
H.  Stat.  §  10,  p.  455. 

If  not  provided  for  by  settlement  nor  disin- 
herited. 

8  N.  J.  Stat.  1895,  §  19,  p.  8760. 

8.  Statutes  providing  that  children  unpro- 
vided for  by  will  shall  so  take  unless  it  appears 
that  the  omission  was  intentional  and  not  by 
mistake  or  accident. 

Mass.  Pub.  Stat.  1882.  §  21,  p.  750;  Me. 
Laws  1888,  p.  608;  R.  L  Stat.  §  22,  pp.  666; 
Oal.  Civil  Code,  §  1806. 

4.  Statutes  providing  that  after-born  chil- 
dren unprovided  for  take  as  in  case  of  intesta- 
cy, unless  it  is  apparent  from  the  will  that  the 
testator  intended  that  no  provision  should  be 
made  for  them. 

2  How.  Anno.  Stat,  g  5809:  Starr  &  C.  111. 
Stat  §  10,  p.  189;  Wis.  Rev.  Stat  1858,  chap. 
97.  §  ^6;  Neb.  Stat  1895,  §  2662. 

The  provision  of  our  statute  being  that  the 
after-born  children  unprovided  for  in  the  will 
do  not  take  any  share  in  the  estate  where  it  ap- 
pears from  the  will  that  the  testator  intended 
that  no  provision  should  be  made  for  them, 
the  question  is  whether,  under  this  will,  the  in- 
tention not  to  provide  so  appears.  The  language 
of  the  will  itself,  without  reference  to  any  ex- 
trinsic fact,  gives  evidence  of  such  intent. 

The  circumstances  under  which  the  will  was 
made  may  be  considered  by  the  court  in  de- 
termining whether  the  intent  to  exclude  the 
after  born  is  to  be  inferred  from  the  language 
used  in  the  will. 

The  will  shows  that  the  testator  was  mar- 
ried, and  the  presumption  of  the  common  law, 
which  is  unchanged  by  statute,  is  that  a  mar- 
ried testator  makes  his  will  in  contemplation 
of  the  birth  of  children. 

1  Jarman,  Wills,  p.  111. 

This  being  the  presumption,  this  absolute 
dispositioD  of  the  property  in  favor  of  the 
wife  to  the  exclusion  of  all  others  shows  an 
intent  to  exclude  the  after  born. 

Lorinff  v.  Marsh,  6  Wall.  837,  18  L.  ed.  802; 
Heeb  v.  Heeb,  98  Iowa,  416. 
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This  is  not  a  case  of  an  ambiguity  patent 
upon  the  face  of  the  wUl.  The  uncertainty 
arises  only  in  view  of  a  fact  not  disclosed  by 
the  will  itself,  tiz.:  the  birth  of  children  after 
the  will  was  made.  A  doubt  raised  by  an  ex- 
trinsic fact  can  unquestionably  be  dispelled  by 
a  consideration  of  those  facts  surrounding  the 
execution  of  the  will  and  effective  in  deter- 
mining its  provisions. 

1  Jarman,  Wills,  pp.  400,  401;  Wigram, 
Wills,  p.  148;  Smith  v.  Bell,  6  Pet  68.  8  L.  ed. 
822. 

The  cases  directly  bearing  upon  the  question 
here  involved  are  three  in  number,  one  sup- 
porting my  position,  two  opposed  to  it.  Each 
case  arose  upon  a  statute  identical  with  our 
own. 

Hawhe  v.  Chicago  4t  F.  /.  R,  Co,  165  III.  561 ; 
Bre»u  V.  Stiles,  22  Wis.  120;  Chicago.  B,  A  Q. 
B.  Co,  V.  Wasserman,  22  Fed.  Rep.  872. 

In  each  of  the  two  following  cases  under  a 
will  and  on  a  state  of  facts  verv  similar  to  that 
at  bar,  it  was  held  that  the  language  of  the 
will  taken  together  with  the  circumstances  of 
its  execution  showed  ah  intention  to  disinherit 
the  children. 

Buckley  V.  Gerard,  123  Mass.  8;  Peters  v. 
Sider»,  126  Mass.  185,  30  Am.  Rep  671. 

The  question  whether  the  language  meant 
the  bequest  to  be  in  lieu  of  the  right  of  dower 
or  in  lieu  of  all  interests  in  the  estate  must  be 
determined  by  the  testator's  intent,  and  the  cir- 
cumstances under  which  the  will  was  made, 
were  admissible  upon  that  question. 

Dakin  v.  Dakin,  97  Mich.  284;  Reed  v.  Mer 
chants'  Mut.  Ins,  Co,  95  U.  8.  28,  24  L.  ed.  848 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  to  construe  a  will  made 
by  Herbert  M.  Snow,  who  was  married  in 
1883.  July  8,  1884,  Clara  L.  Snow  was  born. 
The  will  in  question  was  made  April  20,  1888. 
Harry  A.  Snow  was  born  May  7,  1889,  and 
Gertrude  E.  Snow  was  born  April  28.  1892. 
All  of  these  children  were  living  when  the 
death  of  Mr.  Snow  occurred,  in  October,  1897. 
Mr.  Carpenter  was  named  as  executor  in  the 
will.  Omitting  the  formal  parts  of  the  instru- 
ment, it  reads  as  follows:  "Second.  After 
the  payment  of  my  debts  and  the  expenses  of 
administering  my  estate,  I  give,  devise,  and 
bequeath  all  my  property,  real  and  personal, 
and  all  the  property  of  every  kmd  and  nature 
whatsoever,  of  which  I  may  die  possessed  to 
my  beloved  wife,  Mary  L.  Snow."  As  no 
provision  was  made  in  the  will  for  Clara,  who 
was  born  before  the  will  was  made,  or  for  the 
two  children  bom  afterwards,  the  bill  is  filed 
to  determine  the  respective  rights  of  the  widow 
and  children.  In  the  court  below  a  decree 
was  made  holding  the  after  born  children  took 
no  portion  of  the  estate,  and  provided:  "This 
decree  is  made  without  prejudice  to  the  rights 
of  the  defendant  Clara  L.  Snow  to  take 
proceedings  at  law  to  determine  whether  the 
omission  to  provide  for  her  in  said  will  was 
made  intentionally,  or  by  mistake,  or  by  ac- 
cident." Extraneous  testimony  was  taken, 
which,  if  competent  shows  that  Mr.  Snow 
intended  to  give  all  his  property  to  his 
wife  to  the  exclusion  of  his  children,  hav- 
ing confidence  in   her   management   of  the 
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property,  and  her  sharing  it  with  the  children. 
While  this  testimony  may  be  competent  to 
show  that  the  omission  to  provide  for  Clara 
was  not  intentional,  we  do  not  think  it  com- 
petent to  show  the  testator  did  not  intend  to 
provide  for  his  unborn  children. 

The  provisions  of  the  statute  applying  to  the 
facts  disclosed  by  this  record,  are  as  follows: 
How.  Anno.  Stat.  ^  5809,  provides:  "When 
any  child  sliall  be  born  after  the  making  of 
his  father's  will,  and  no  provision  shall  be 
made  therein  for  him,  such  child  shall  have 
the  same  share  in  the  estate  of  the  testator  as 
if  he  had  died  intestate,  and  the  share  of  such 
child  shall  be  assigned  to  him  as  provided  by 
law  in  case  of  intestate  estates,  unless  it  shall 
be  apparent  from  the  will  that  it  was  the  in- 
tention of  the  testator  that  no  provision  should 
be  made  for  such  child."  Section  5810  pro- 
vides: "When  any  testator  shall  omit  to  pro- 
vide in  his  will  for  any  of  his  children,  or  for 
the  issue  of  any  deceased  child,  and  it  shall 
appear  that  such  omission  was  not  intentional, 
but  was  made  by  mistake  or  accident,  sach 
child,  or  the  issue  of  such  child,  shall  have 
the  same  share  in  the  estate  of  the  testator  as 
if  he  had  died  intestate,  to  be  assigned  as  pro- 
vided in  the  preceding  section."  It  will  be 
noticed  the  language  in  the  two  sections  with 
reference  to  showing  the  intention  of  the  tes- 
tator is  not  at  all  alike.  In  the  last-named  sec- 
tion it  is  not  required  the  omission  to  provide 
must  be  shown  b^  the  will  itself  to  be  inten- 
tional. This  section  has  been  construed  by 
this  court  in  Ee  Stebhins^  94  Mich.  804.  where 
it  is  held  the  question  as  to  whether  the  omis- 
sion to  provide  for  a  child  in  the  will  was  in- 
tentional or  otherwise  is  a  question  of  fact 
which  may  be  submitted  to  a  jury.  Section 
5809  has  never  been  construed  by  this  court. 
The  decisions  of  other  courts  cannot  be  har- 
monized. The  c&8e  of  ffawhev.  Chicago  dt  W. 
L  R.  Co,  165  111.  561,  is  in  harmony  with  the 
decree  made  by  the  trial  judge.  The  language 
of  the  statute  would  seem  to  be  very  plain.  At 
the  common  law,  marriage  and  the  birth  of 
children  after  the  will  was  made  would  revoke 
the  will.  The  legislature  evidently  had  in 
mind  that,  if  the  father  failed  to  make  provi- 
sion in  his  will  for  the  unborn  child,  the  law 
should  make  provision  for  it,  unless  the  parent 
made  it  clear  in  the  will  itself  that  the  omis- 
sion to  provide  was  intentional.  How  can  it 
be  said  from  the  language  used  in  this  will  that 
the  father  intended  to  cut  off  from  inheriting 
his  property  two  children  who  afterwards 
came  to  him,  when  no  reference  is  made  to 
them  in  the  will,  and  neither  of  them  was  at 
that  time  conceived?  A  similar  statute  to  this 
was  construed  in  Bresee  v.  Stiles,  22  Wis.  120. 
where  it  was  held  the  unborn  children  were  to 
take  the  same  share  in  the  estate  as  if  the  par- 
ent had  died  intestate.  A  like  statute  was  con- 
strued in  Washerman  Y.  Chicago,  B.  dbA.  R,  Co. 
22  Fed.  Rep.  872.  We  cannot  do  better  than 
to  quote  from  the  opinion  of  Justice  Brewer: 
"In  this  case  the  primary  (Question  I  am  reluc- 
tantly compelled  to  decide  in  favor  of  the  com- 
plainant, Wassennan.  I  say  reluctantly,  for 
when  a  man  on  the  eve  of  death,  having  a 
child  five  years  of  age,  and  living  with  the 
wife  to  be  delivered  of  a  second  child  within 
twenty  days,  makes  a  will  giving  all  his  prop* 
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erty  to  his  wife,  I  think  the  common  voice  will 
say  that  he  intended  no  wrong  to  either  the 
born  or  unborn  child,  but  trusted  to  his  wife 
—their  mother— to  do  justice  by  each,  and  be- 
lieved that  she,  with  the  properly  in  her  hands, 
could  handle  it  more  advantageously  tbr  her- 
self and  children  than  if  the  interests  in  it  were 
distri  buted.  As  a  quest  ion  of  fact  independent 
of  statute,  I  have  no  doubt  that  Mr.  Wasser- 
man  had  no  feeling  either  against  the  bom  or 
unborn  child,  but,  having  implicit  faith  in  his 
wife,  meant  that  she  should  take  the  entire 
property,  and  believed  that  out  of  that  prop 
erty  and  her  future  labors  she  would  take  care 
of  his  children.  But  the  legal  difficulty  is 
this:  The  statute  says  that  it  must  be  'apparent 
from  the  will'  that  the  testator  intended  that 
the  unborn  child  should  not  be  specially 
provided  for.  How  can  any  intention  as  to 
this  child  be  gathered  from  the  will  alone?  It 
simply  gives  everything  to  the  wife;  is  silent 
as  to  children.  If  I  could  look  beyond  the 
will,  my  conclusion  would  be  instant  and  un- 
hesitating. Limited  by  the  statute  to  the  in- 
strument itself,  what  can  be  gathered  there- 
from? It  is  simply  a  devise  of  all  property  to 
the  wife.  No  reference  is  made  to  children, 
born  or  unborn.  Can  I  infer  from  its  silence 
an  intention  to  disinherit?  If  so,  the  mere 
omission  from  a  will  would  always  stand  a» 
proof  of  an  expressed  intention.  And  what 
ever  of  apparent  hardships  there  may  be  in  the 
present  case,  a  Gxed  and  absolute  rule  pre- 
scribed by  statute  cannot,  for  such  reason 
alone,  be  ignored.  That  the  rule  was  inten- 
tionally thus  prescribed  is  evident,  not  alone 
from  the  clear  letter  of  the  statute,  but  also 
from  the  history  of  this  question  at  common 
law,  and  the  various  provisions  of  the  statute^ 
of  other  states.  At  common  law  the  will  of 
an  unmarried  man  disposine  of  all  his  prop- 
erty was  presumably  revoked  by  his  sub^- 
quent  marriage  and  the  birth  of  a  child.  This 
rule  was  borrowed  from  the  civil  law.  .  .  . 
Whether  revocation  would  follow  from  subse- 
quent marriage  alone  or  birth  of  child  alone 
was  perhaps  a  doubtful  question.  In  Bru^  v. 
Wilkins,  4  Johns.  Ch.  506,  it  was  held  that 
both  must  concur,  while  in  MeCullum  v.  Jf^ 
Kenzie,  26  Iowa,  510,  the  birth  of  a  child  alone 
was  adjudged  sufficient.  See,  generally,  upon 
this  question,  1  Redf.  Wills,  chap.  7;  i  Wms, 
Exrs.  chaps.  8.  5;  4  Kent,  Com.  pp.  421-426. 
It  was  also,  for  a  while,  at  least,  disputed 
whether  such  revocation  followed  absolutelj 
from  subsequent  marriage  and  birth  of  child, 
or  was  only  to  be  presumed,  and  the  presump 
tion  subject  to  be  overthrown  by  evidence  of 
the  testator's  intention.  Lord  Mansfield,  in 
Brady  v.  Cubitt,  1  Dougl.  39,  ruled  that  the 
presumption  of  revocation  from  the  marriage 
and  birth  of  issue,  like  all  other  presumptions, 
may  be  rebutted  by  every  sort  of  evidence. 
See  also  [Johnston  v.  Johnstofi],  1  PhillinL 
Eccl.  Rep.  478.  Such  seems  to  have  been  gen- 
erally the  ruling  of  the  ecclesiastical  court 
On  the  other  hand,  in  OoodtitU  v.  Ottoajf,  2  E 
Bl.  522,  Chief  Justice  Eyre  held  that  4n  case 
of  revocation  by  operation  of  law  the  law  pro- 
nounces upon  the  ground  of  a  prettumpiio  jitrit 
et  de  jure  that  the  party  did  intend  to  revoke, 
and  that  presumptio  juris  is  so  violent  that  it 
does  not  admit  of  circumstances  to  be  set  op 
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in  evidence  to  repSl  it.'  And  in  the  leading 
case  of  Marston  v.  Boe,  Fox,  8  Ad.  &  El.  14, 
by  all  the  judges  in  the  exchequer  chamber,  it 
was  finally  decided  that  the  revocation  of  the 
will  took  place  in  consequence  of  a  rule  or 
principle  of  law,  independently  altogether  of 
4iny  question  of  intention  of  the  party  himself. 
Such  being  the  final  solution  of  the  question 
in  the  English  courts  ii  cannot  be  that  the  pur- 
pose of  the  statute  in  question  was  to  open  the 
door  to  any  other  evidence  of  intention  than 
those  expressly  named.  On  this  side  of  the 
waters  the  matter  has  generally  been  regulated 
by  statute,  with  a  prevailing  tendency  to  de- 
clare that  ttie  after-born  child  takes  the  same 
share  that  it  would  have  done  if  the  father  had 
died  intestate;  or,  in  other  words  that  the  will 
is  absolutely  revoked  pro  ianto,  unless  there  is 
some  provision  made  for  such  child,  or  an  ex- 
press intention  that  it  should  receive  nothing. 
The  statute  of  WisconMn  is  identical  with  that 
of  Nebraska,  and  in  Bi-eaee  v.  Stiles,  22  Wis. 
120,  the  inquiry  as  to  the  testator's  intentions 
was  declared  to  be  limited  to  the  language  of 
the  will,  and,  the  will  being  silent,  the  after- 
born  child  inherited.  See,  among  many  cases, 
the  following,  which  show  how  carefully  the 
courts  have  enforced  the  rule  of  revocation  pro 
tanto  in  the  interest  of  the  child:  Waterman 
V.  Eawkiffs,  63  Me.  156;  Walker  v.  IlaU,  34 
Pa.  483;  Hollingsicorth's  Appeal,  51  Pa.  518. 
In  the  first  the  testator  left  certain  real  and 
personal  estate  to  his  widow  during  her  life 
and  widowhood,  to  revert  to  his  heirs  upon 
her  death  or  marriage,  and  gave  the  rest  to  bis 
father.  A  daughter  born  two  months  after 
his  death  was  held  unprovided  for  by  the  will, 
and  recovered  the  share  of  the  estate  she  would 
have  taken  if  he  had  died  intestate.  In  the 
second  the  testator  gave  his  entire  estate  to  his 
wife,  saying  in  the  will.  ^Having  the  utmost 
confidence  in  her  integrity,  and  believing  that, 
should  a  child  be  bom  to  us,  she  will  do  the 


I  utmost  to  rear  it  to  the  honor  and  glory  of  its 
parents,'  and  the  same  ruling  was  made.  In 
the  last  case  the  will  in  terms  committed  anj 
after  born  child  to  the  guardianship  of  his 
wife,  adding,  'Which  guardianship  I  intend 
and  consider  a  suitable  and  proper  provision 
for  such  child;'  and  still  a  similar  decision  was 
pronounced.  Further  citations  would  seem 
unprofitable.  To  sum  the  matter  up.  the  com- 
mon law  courts  of  England  finally  reached  the 
conclusion  that  the  revocation  was  absolute 
upon  the  happening  of  marriage  and  birth  of 
issue,  and  not  dependent  upon  evidence  of  tes- 
tator's intention.  The  general  tendencv  of 
statute  law  in  this  country  is  in  the  samecfirec- 
tion,  and  courts,  as  a  rule,  have  carefully  pro- 
tected the  rights  of  the  afler-born  children. 
The  language  of  the  statute  is  plain  and  un- 
ambiguous. The  will  makes  no  provision  for 
this  child,  does  not  mention  or  refer  to  her, 
and  on  its  face  manifests  no  intention  that  she 
should  be  unprovided  for.  Hence  it  must  be 
held  that  she  takes  the  same  share  in  the  estate 
which  she  would  have  taken  had  her  father 
died  Intestate,  to  wit,  one  half."  In  passing 
this  statute,  the  legislature  required,  if  the 
father  intended  to  disinherit  the  unborn  child, 
he  should  indicate  it  in  bis  will,  and  that  it 
should  not  be  left  to  extraneous  testimony  to 
show  his  intent. 

The  decree  of  the  court  below  as  to  Harry 
Snow  and  Gertrude  Snow  is  reversed^  and  a  de- 
cree will  be  entered  here  giving  to  them  the 
same  interest  they  would  have  in  the  property 
if  the  father  had  died  intestate.  As  to  Clara 
L.  Snow,  the  decree  will  be  without  prejudice 
to  take  proceedings  at  law  to  decide  whether 
the  omission  to  make  provision  for  her  was  in- 
tentional. As  all  the  parties  were  interested 
in  the  construction  of  this  will,  the  costs  should 
be  paid  oat  of  the  estate. 

The  other  Justices  concur. 


MISSOURI  SUPREME  COURT. 


Julia  G.  HURT,  Regpt.. 

V. 

George  D.  FORD  et  al,  Appts. 
(142  Mo.  288.) 

1.  A  motion  for  Judi^ent  non  obstante 
veredicto  cannot  be  made  after  the  Judgment 
is  entered. 

2.  Judf^ment  upon  the  pleadin§^a  may  be 

entered  after  the  verdict  has  been  set  aside  on  a 
motioD  for  Judflrment  non  obstante  veredicto^ 
which  maJces  the  necessary  averments,  but  wbioh 
cannot  be  sustained  as  a  motion  of  the  latter  kind 
because  it  was  not  made  until  after  the  Judgment 
was  entered. 
8.  A  conditional  delivery  of  a  promis- 
sory note  to  the  payee  or  the  atrent  of  the 
payee  cannot  be  made  so  as  to  malce  the  subse- 


quent signature  of  another  person  essential  to 

Its  validity. 
4.   An  oral  promise  by  the  payee'ef  a 

note  to  save  certain  malcers  harmless  Is  within 

the  statute  of  frauds.  Rev.  Stat.  1888,  8  6186. 
6.   A  general  denial  is  sufficient  to  raise  a 

defense  of  the  statute  of  frauds. 
6*    Beftisal  of  an  instruction  presenting  a 

question  raised  by  the  pleadings  and  the  evidence 

Is  sufficient  ground  for  setting  aside  a  verdict. 

(Barclay,  Ch.  J.,  and  Macfarlane,  J.,  dissent.) 
(January  18. 1888.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  ^- 
firmed. 


NOTB.— As  to  liability  for  signing  an  Instrument 
on  an  oral  condition  as  to  tbe  procurement  of 
other  signatures,  see  also  Wbltaker  v.  Richards 
<Pa.)  7  L.  R.  A.  749;  State  v.  McGonigle  (Mo.)  8  L.  R. 
41  L.a  A. 


A.  786;  Goodyear  Dental  Vulcanite  Co.  v.  Bacon 
(Mass.)  8  L.  R.  A.  486,  and  nnU:  King  County  v.  Ferry 
(Wash.)  19  L.  R.  A.  50O,  and  Carter  v.  Moulton 
(Kan.)  80  L.  R.  A.  809. 
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The  facts  are  stated  in  the  opiDions. 

Messrs.  Jolm  W.  Beebe,  I.  N.  Watson* 
and  R.  T.  Railey*  for  appellaats: 

The  court  erred  in  renderiog  a  judgment 
non  obstante  veredicto  because  the  motion  was 
filed  out  of  time.  It  should  have  been  made 
upon  the  rendition  of  the  verdict  and  before 
the  entry  of  judgment.  At  least  it  should 
have  been  made  within  four  days  after  verdict. 

2  Tidd,  Pr.  p.  920;  1  Freeman,  Judgm  p.  7; 
8tate  V.  Commercial  Bank,  6  Smedes  &  M.  218, 
45  Am.  Dec.  280;  Schermerhorn  v.  Sehermer- 
horn,  5  Wend.  514;  Hariison  v.  Great  North- 
ern R.  Co.  11  C.  B.  541. 

This  motion  is  never  resorted  to  in  connec- 
tion with  a  motion  for  a  new  trial. 

2  Tidd.  Pr.  p.  920.      , 

The  theory  for  the  motion  for  judgment, 
notwithstanaing  the  verdict,  was  that  upon 
the  whole  record  the  defendant  never  could 
make  out  a  better  case,  either  by  repleading  or 
by  new  evidence,  and  so  the  court  would  let 
the  verdict  stand,  and  despite  of  it  render  judg- 
ment for  plaintiff.  8uch  judgment  never  was 
rendered,  except  in  a  very  clear  case;  the  court 
had  to  be  satisfied  that  it  was  impossible  for 
the  defendant  to  make  a  better  defense,  either 
in  respect  of  pleadini;  or  proof. 

Pirn  V.  Orazehrook,  8  Mann.  &  G.  868,  8 
Dowl.  &  L.  454,  10  Jur.  260;  Atkinson  v. 
Dames,  11  Mees.  &  W.  286, 2  Dowl.  N.  8.  778, 
12  L.  J.  Exch.  N.  8.  169;  2  Tidd,  Pr.  p.  922; 
Scherrnerhom  v.  Scfiermerhom ,  5  Wend.  514; 
BeUows  V.  Shannon,  2  Hill,  86;  1  Black, 
Judgm.  ed.  1891,  §  16;  Bouvier,  Law  Diet. 
Jvdyment. 

The  first  count  slates  an  original  promise. 

Clark.  Contr.  99;  Thomas  v.  Cook,  8  Barn.  & 
C.  728.  Overruled  by  Qreen  v.  Cressmll,  10 
Ad.  &  El.  458;  Wildes  v.  Dtidlow,  L.  R.  19  Eq. 
198;  Movntstephen  v.  Lakeman,  L  R.  5  Q.  B 
618;  Yorkshire  R.  Wagon  Co.  v.  Marlure,  L.  R. 

19  Ch.  Div.  478;  Guild  v.  Conrad  [1894]  2  Q. 
B.  885:  Browne,  Stat.  Fr.  g§  161  et  seq.;  George 
v.  IJoskins,  17  Ky.  L.  Rep.  68;  Winn  v.  Hill- 
per,  48  Mo.  A  pp.  143:  Calkins  v.  Chandler,  36 
Mich.  824,  24  Am.  Rep.  593;  Clifford  v.  Lvh 
ring,  69  III.  401;  Crawford  v.  Edison,  45  Ohio 
St.  239;  Kilbride  v.  .^oss,  113  Cal.  482. 

The  second  count  states  a  good  defense.  A 
note  may  be  placed  in  the  hands  of  an  agent  or 
attornev  as  a  technical  escrow. 

1  Shep.  Touch   59;  Watkins  v.  Nash,  L.  R. 

20  Eq.  262.  13  Moak,  Eng.  Rep.  781 ;  Cincin- 
nati, W.  dZ  R  Co.  V.  ILiff,  18  Ohio  St.  235; 
Dietz  V.  Parish,  12  Jones  &  8.  19f>;  Price  v. 
Home  Ins.  C<?.54  Mo.  App.  119;  Bishop,  Contr. 
I  8.')6;  Southern  L.  Ins.  dh  T.  Co.  v.  Cole,  4  Fla. 
859;  B»xnk  of  Healdsburg  v.  BaUhaehe,  65  Cal. 
827;  Friendly  v.  Ue,  20  Or.  202;  Humphreys 
V.  Richrwrnd  dh  M.  R.  Co.  88  Va.  431;  Mc- 
Laughlin V.  Wheeler,  1  8.  D.  497. 

Parol  evidence  is  admissible  to  show  the 
conditions  on  which  the  note  was  received. 

Pym  V.  Campbell,  6  El.  «fe  Bl.  370:  6  English 
Ruling  Cases,  168;  Guardhouse  v.  Blackburn, 
L.  R.  1  Prob.  &  Div.  115;  Clark,  Contr.  p.  572; 
1  Chittv.  Contr.  1 1th  Am.  ed.  p.  159;  Nash  v. 
Fugate,  32  Gratt.  595;  BeU  v.  Ingestre,  12  Q. 
B.  316:  2  Whart.  ^v.  §  927;  Ltndley  v.  iMcy, 
17  C.  B.  N.  8.  578;  Wallis  v.  Littell,  11  C.  B. 
K.  8.  369,  31  L.  J.  C.  P.  N.  8.  100;  McFar- 
land  V.  dikes,  54  Conn.  250;  Juilliard  v.  Chaf 
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fee,  92  N.  Y.  529;  Beynolds'y.  Robinson,  110  N. 
Y.  654. 

Suppose  Major  Towers  had  knowledge,  will 
anyone  claim  that  that  knowledge  ahonld  he 
imputed  to  defendants? 

Marshall  County  Supers,  v.  Schenck^  5  Wall. 
782,  18  L.  ed.  559;  Creswell  v.  Lanahan,  101 
U.  8.  847.  25  L.  ed.  853;  Tiedeman,  Com. 
Paper,  §  88;  Evans,  Principal  &  Ageit,  pp.  90 
et  seq. 

The  contention  that  Major  Towers  could 
ratif v  his  own  unauthorized  act  is  fully  met  by 
the  following  authorities: 

Mechem,  Agency.  §  122,  p.  85;  Trudo  ▼.  An- 
derson, 10  Mich.  357,  81  Am.  Dec.  795:  ft»» 
V.  Evans,  28  La.  Ann.  576;  Mound  City  Mut, 
L,  Ins.  Co.  V.  Buth,  49  Ala.  580:  Whiteheads. 
Wells.  29  Ark.  99;  Dorsey  v.  Abrams,  85  Pa. 
299,  27  Am.  Rep.  657;  Palmer  v.  Cfieney,  a'5 
Iowa,  281;  Clark  v.  Clark,  59  Mo  App.  632. 

The  burden  of  proving  ratification  is  upon 
the  party  asserting  it. 

Mechem,  Agency,  §  182;  Reese  v.  Medloek,  27 
Tex.  120,  84  Am.  Dec.  6ll. 

On  petition  for  rehearing. 

If  the  attorney  of  the  payee  could  receive 
the  note  in  escrow,  his  reception  thereof  was 
not  a  reception  by  the  pavee,  and  his  deliveiy 
to  the  payee  unauthorized  and  void. 

Massmann  v.  Bdscher,  49  Mo.  89;  Millership 
V.  Brookes,  5  Hurlst  &  N.  796:  Wnikins  v. 
Nash,  L.  R.  20  Eq.  262;  Cincinnati,  W.  d  Z, 
R.  Co.  V.  Iliff,  13  Ohio  St.  285;  Bank  of 
Bealdsburg  v.  Bailhache,  65  Cal.  827;  Dietz  v. 
Farish,  12  Jones  &  8.  220;  Friendly  v.  Lee,  20 
Or.  202;  Humphreys  v.  Richmond  d  M.  K  Go. 
88  Va.  431;  McUughlin  v.  Wheeler,  1  8.  D. 
497;  Price  v.  Borne  Ins.  Co.  54  Mo.  App.  119; 
Bishop.  Contr.  §  356;  Tyler  y.  Cate,  29  Or.  515; 
Bansjord  v.  Freeman,  99  Ga.  876. 

When  a  surety  sisrns  a  bond  note,  and  leaves 
it  in  the  hands  of  his  principal  therein  to  be 
delivered  only  on  condition  that  it  is  to  be 
signed  by  other  sureties,  and  the  principal  de- 
livers the  bond  or  note,  in  violation  of  this 
agreement,  to  the  oblieee,  and  the  obligee  has 
no  notice  of  such  agreement,  the  surety  will 
be  bound, 

North  AtcJiison  Bank  v.  Gay,  114  Mo.  208; 
StaU,  Rolhrick,  v.  Potter,  68  Mo.  212.  21  Am. 
Rep.  440;  State,  Wight,  v.  Modrd,  69  Mo.  152; 
State,  Brmon,  v.  Baker,  64  Mo.  167,  27  Am, 
Rep.  214;  State,  Bewitt,  v.  Bemtt,  72  Mo.  604; 
Wolff  "7.  Schaeffer,  74  Mo.  158. 

Messrs,  Peak  ft  Ball*  for  respondent: 

The  iury  should  have  been  instructed  that 
if  the  defendants  saw  this  note  after  it  was  de- 
livered to  Yeager,  paid  interest  upon  it,  and 
bad  it  extended  from  year  to  year,  and  had  an 
opportunity  to  examine  and  read  it.  then  they 
were  absolutely  bound  by  notice  of  its  contents 
and  of  the  signatures. 

EUison  V.  Weathers,  78  Mo.  115;  Snider  v. 
Adams  Exp.  Co.  63  Mo.  376;  Boatmen's  Sat. 
Institute  v.  Forbes,  52  Mo.  201;  Wel^  v.  Ferd 
Heim  Breu^ing  Co.  47  Mo.  App.  608. 

The  delivery  of  a  promissory  note  to  the  au- 
thorized agent  of  the  payee  is  an  absolute  and 
unqualified  delivery. 

Jones  V.  Shaw,  67  Mo.  670;  Henshaw  v.  Dnt- 
ton,  59  Mo.  139;  Massmann  v.  HoUcher,  49 
Mo.  87;  Madison  d  I.  PI.  Road  Co.  v.  Sktiens^ 
10  Ind.  1;  Stewart  v.  Andermn,  59  Ind.  875; 


1896. 


Hi7RT  y.  Ford. 


Wight  V.  8hdby  R,  Go,  16  B.  Mod.  4,  68  Am. 
Deo  638;  Clanin  v.  Esterly  Harvesting  Ifaeh. 
Co,  118  Ind.  872,  8  L.  R.  A.  863;  Duncan  t. 
Pop^.  47  Oa.  445;  8coU  v.  State  Bank,  9  Ark. 
86;  BtaU,  Botkrick,  v.  Potter,  68  Mo.  212,  21 
Am.  Rep.  440. 

Mr.  C.  O*  Tichenor*  also  for  respoDdent: 

Defendants  in  effect  are  seeking  by  this  de- 
fense to  rescind  the  agreement  by  which  they 
got  the  old  note,  and  oy  which  they  jtot  years 
of  extension  upon  their  debt  to  plaintiff. 

HMtemore  v.  Obear,  58  Mo.  286:  Whitmore 
y.  mekerwn.  125  Mass.  498.  28  Am.  Rep.  257; 
Jarrett  v.  Morton,  44  Mo.  277;  Ciough  v.  Hot- 
dan,  115  Mo.  859. 

They  cannot  rescind  the  contract  without 
offering  to  restore  whatever  of  advantage  they 
have  received  under  it. 

Sanborn  v.  BatcMder,  51  N.  H.  484;  Bunt 
y.  8ilk,  5  Ehs?,  449;  Clarkton  v.  Mitehell,  8  E. 
D.  Smith.  272;  Surge  v.  Cedar  Rapids  S  M, 
R   H.  Co.  82  Iowa,  105. 

Being  in  default  they  are  not  in  the  position 
to  defeat  the  contract  by  resci&sion. 

Felix  Y.  Benngton,  52  Mo.  App.  406. 

The  exercise  of  the  right  to  rescind  must  be 
promptly  after  the  discovery  of  the  fraud,  or 
after  a  time  when  by  reasonable  diligence  it 
might  have  been  discovered. 

dough  v.  Holden,  115  Mo.  859;  Estes  v.  Rey- 
nofds,  75  Mo.  565;  Montgomery  County  v. 
Auc/iley,  108  Mo.  501;  Uvis  v.  Brookdale 
Land  Co.  124  Mo.  688;  Cummins  v.  Lods,  1 
McCrary,  8«8;  Kingsiey  v.  Wallis,  14  Me.  57. 

If  a  note  is  procured  by  fraud  there  is  no 
doubt  such  defense  is  available.  If  it  is  given 
upon  contingencies  not  expressed  in  it,  the 
failure  of  such  contingencies  cannot  be  set  up 
as  a  defense  to  the  note. 

BennTiaw  v.  Button,  59  Mo.  189;  timith  y. 
Thomas,  29  Mo.  807;  Massmann  v.  Hotseher, 
49  Mo.  87;  State,  Bothrick.  v.  Potter,  68  Mo. 
212.  21  Am.  Rep.  440;  State.  Brown,  v.  Baker, 
64  Mo.  167.  27  Am.  Rep.  214;  Rodney  v.  Wil- 
son,  67  Mo.  128,  29  Am.  Rep.  499;  Jones  v. 
Shaw,  67  Mo.  667;  Gardner  y.  Mathews,  81 
Mo  627;  StaU,  Hemtt.  v.  Hewitt.  72  Mo.  608; 
State,  Wight,  v.  Modrel,  69  Mo.  152;  Whitte- 
more  v.  Obear,  58  Mo.  286;  Ayres  v.  Milroy, 
58  Mo  616;  Smith  v.  Clark  County,  64  Mo.  77; 
Wolff  V.  Schaeffer,  74  Mo.  154;  1  Dan.  Neg. 
Inst.  4th  ed.  §  81a;  Moss  v.  Riddle,  5  Cranch, 
851,  8  L.  ed.  128;  Benton  y.  Martin,  52  N.  Y. 
670;  Cocks  v.  Barker,  49  N.  Y.  110:  Renardy. 
Sampson,  12  N.  Y.  561;  HaUiday  v.  Hart,  80 
N.  Y.  474;  WorrnU  v.  Munn.  5  N.  Y.  229,  55 
Am  Dec.  880;  Gilbert  v.  North  American  F. 
Ins.  Co.  28  Wend.  48. 

Yeager  could  not  have  acted  as  the  attorney 
in  this  matter  for  defendants  unless  plaintiff 
consented. 

Connor  Y.  Black,  119  Mo.  184;  Robinson  v. 
Jarvis,  25  Mo.  App.  426;  De  Steiger  v.  IIoll- 
ington,  17  Mo.  App.  889,  and  cases  cited. 

Buri^ess*  J.,  delivered  the  opinion  of  the 
court: 

Tbis  is  a  suit  upon  a  negotiable  promissory 
note  for  the  sum  of  $8,500,  dated  on  the  9th 
day  of  November,  1887,  executed  by  defend- 
ants, and  payable  to  the  order  of  plaintiff  on 
or  before  twelve  months  after  its  date.  The 
material  allegations  of  the  petition  upon  which 
41  L.a  A. 


the  case  was  tried  are  as  follows:  "Plaintiff, 
for  her  amended  petition  (leave  of  court  having 
first  been  obtained),  states  that  the  said  defend- 
ant Qeo.  D.  Ford  and  the  said  defendant  John 
R.  Towers,  under  and  by  the  name  of  J.  R 
Towers,  on  November  9, 1887.  made,  executed* 
and  delivered  to  the  plaintiff  herein  their 
certain  promissory  note,  wherein  they 
promised,  for  value  received,  to  pay  to  the 
order  of  Julia  G.  Hurt,  the  plaintiff  herein,  on 
or  before  twelve  months  afterdate,  the  sum  of 
$8,500.  at  the  National  Bank  of  Kansas  City, 
with  interest  from  date  thereof  at  the  rate  of 
ten  per  cent  per  annum,  which  said  note  is 
herewith  filed,  and  made  a  part  of  this  petition. 
Plaintiff  states  that  on  November  14, 188^.  the 
said  defendants  paid  the  sum  of  $850  in  full 
of  interest  to  November  9,  1888.  which  said 
sum  is  credited  upon  the  back  of  said  note; 
that  on  November  9, 1889,  the  said  defendants 
paid  the  interest  in  full  on  said  note  to  said 
date,  and  the  same  is  credited  upon  said  note; 
that  the  plaintiff  is  now  the  owner  and  bolder 
of  said  note."  The  answer,  omitting  the  formal 
parts,  is  as  follows:  * 'Defend  ants,  for  their 
second  amended  answer  to  plaintiff's  amended 
petition,  admit  they  signed  the  note  as  set 
forth  in  plaintiff's  petition;  admit  the  same 
was  delivered  to  plaintiff  by  one  Ei.  L.  Yeager, 
as  hereinafter  set  forth;  admit  defendants 
made  payments  as  set  forth  in  petition;  and, 
for  affirmative  defenses  to  said  note,  defend- 
ants aver:  First.  That  said  note  was  signed 
by  defendants  solely  for,  and  on  account  and 
in  renewal  of,  a  certain  promissory  note  in 
words  and  figures  following,  viz.: 

Kansas  City,  Mo.,  May  9th,  1888.    No.  21,- 
950. 

Six  months  after  date,  we  promise  to  pay 
£.  K.  Thornton,  cashier,  or  order,  at  the  Bank 
of  Kansas  City,  eight  thousand  and  five  hun- 
dred dollars,  for  value  received,  with  interest 
from  maturity  at  the  rate  of  ten  per  cent  per 
annum. 
$8,500. 

M.  R.  Hightower, 
T.  R.  Towers, 
Geo.  D.  Ford. 

"Defendants  further  aver  that  the  said  prom~ 
issory  note  last  mentioned  was  given  under 
and  by  virtue  of  the  following  agreement  and 
arrangement,  to  wit:  The  said  M.  R.  High- 
tower,  principal  in  said  last-mentioned  note, 
made  application  to  the  plaintiff  in  the  spring 
of  1888  for  a  loan  of  $S,500,  to  enable  him  to 
purchase  a  herd  of  cattle.  Plaintiff,  not  then 
having  the  ready  sum  to  make  said  loan,  and 
being  desirous  to  assist  said  Hightower,  who 
was  her  brother  in  law.  requested  said  High- 
tower to  procure  the  defendants  to  sign  a  note, 
with  said  Hightower  as  principal,  to  the  Bank 
of  Kansas  City,  for  $8,500,  and  then  and  there 
requested,  authorized,  and  empowered  said 
Hieb tower  to  state  to  the  defendants,  in  order 
to  induce  them  to  become  signers  on  said  note, 
that  she  would  take  up  said  note  when  it  should 
become  due,  and  save  defendants  harmless 
from  its  pavment.  Defendants  aver  that  in 
pursuance  thereof  (said  request  and  authority) 
said  Hightower  requested  defendants  to  sign 
said  note,  stating  to  them  that  plaintiff  had 
requested  him  to  say    for   her   that  if  they 
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would  sign  said  note,  and  thus  enable  bim 
to  get  tbe  money  from  tbe  bank,  sbe  would 
take  up  said  note  wbcn  due,  and  tbey  should 
be  held  harmless  from  its  payment.  Be- 
fendaDts  further  aver  that  by  reason  of  such 
istatements  and  agieement,  and  relying  on 
the  same,  they  were  induced  to,  and  did, 
sign  said  note  with  said  High  tower,  and  that 
plaintiff,  in  pursuance  of  said  agreement  above 
stated,  and  communicated  to  the  defendants, 
came  into  possession  of  said  note  (the  same 
being  turned  over  to  her  as  an  asset  of  the  es- 
tate of  her  deceased  husband,  and  became  her 
•roperty),  and  by  her  act  in  that  behalf  de- 
'endants  became  and  were  released  from  all 
liability  on  said  note,  and  the  same  became,  as 
to  them,  null  and  void,  and  plaintiil  is  now 
estopped  from  maintaining  any  action  upon 
the  note  given  in  renewal  thereof.  Wherefore 
defendants  aver  that  the  note  described  in 
plaintiff's  petition  was  and  is  wholly  without 
consideration,  and  plaintiff  ought  not  to  have 
and  maintain  her  action  upon  the  same.  For 
a  second  defense,  defendants  aver  that  the 
note  described  in  plaintiff's  petition  was  not 
only  without  consideration,  as  alleged  in  this 
answer,  but  that  it  is  and  was  of  no  validity 
in  law,  in  that  it  was  placed  in  the  bands  of 
one  R  L.  Yeager  (who  was  at  the  time  t^e 
duly  authorized  a^ent  of  tbe  plaintiff),  in 
escrow,  with  the  direction  that  it  was  to  be  de- 
livered by  him  to  plaintiff,  and  have  effect  as 
a  valid  obligation  only  upon  condition  that  one 
M.  K.  Ilightower,  for  whose  benefit  the  in- 
strument was  signed,  should  be  procured,  also, 
to  sign  the  same,  and  said  Yeager  received 
said  note  charged  with  such  directions  and 
conditions.  And  defendants  further  aver  that 
said  Higbtower  was  never  procured  to  sign, 
and  never  did  sign,  said  note,  but  without  the 
knowledge  of  defendants,  or  either  of  them, 
the  said  Yeager  delivered  said  note  to  the 
plaintiff;  that,  at  the  time  the  note  in  suit  was 
placed  in  the  hands  of  said  Yeager,  said  Yea- 
ger turned  over  to  one  Towers  the  note  first 
above  described,  and  said  Towers  turned  the 
same  over  to  the  defendants;  that  the  knowl- 
edge that  said  Higbtower  had  not  signed  said 
note  came  to  the  defendants  since  the  com- 
mencement of  this  suit,  and  the  payments 
thereon  were  made  without  tbe  knowledge 
that  the  note  had  been  delivered  to  said  plain- 
tiff by  said  Yeager  contrary  to  said  instruc- 
tions given  to  him  as  aforesaid;  and  so  de- 
fendants do  herewith  tender  into  court,  for 
plaintiff,  the  promissorv  note  first  above  de- 
scribed, and  pray  judgment  For  a  third 
defense,  defendants  aver  that  tbe  note  described 
in  plaintiff's  petition  was  and  is  not  only  with- 
out consideration,  as  first  alleged  in  this  an- 
swer, but  that  it  was  and  is  of  no  validity  in 
law,  for  it  was  understood  and  agreed  between 
defendants  and  one  M.  R.  Higbtower  that  said 
Higbtower,  for  whose  benefit  the  said  notes 
were  given,  should  also  sign  the  note  in  suit, 
and  in  pursuance  of  said  understanding  said 
note,  after  it  had  been  signed  by  tbe  defend- 
ants, was  banded  by  them  to  their  agent,  one 
Maj.  Towers,  with  instructions  for  him  to  ob- 
tain said  Higbtower's  signature  upon  the  same 
before  delivery  thereof,  but  the  said  agent,  not 
being  able  to  find  said  Higbtower,  took  the 
said  note  to  the  said  R.  L.  1  eager,  who  at  that 
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time  was  the  attorney  and  duly<autborized 
agent  of  the  plaintiff,  and  delivered  the  same 
to  him,  at  the  same  time  disclosing  to  said 
Yeager  the  instructions  he  bad  received  from 
defendants  as  aforesaid;  and  tbe  said  Yea^r, 
thus  having  notice  of  the  iuRtructions  so  given 
to  defendant's  agent,  received  said  note  charged 
with  said  notice,  and  without  further  author- 
ity from  the  defendants,  or  either  of  them,  de- 
livered said  note  to  plaintiff  without  obtaininf 
tbe  said  Higbtower  to  sign  the  same.  And 
defendants  aver  that  said  Higbtower  was  never 
procured  to  sign,  and  never  did  sign,  said  note. 
Defendants  further  aver  that,  at  the  time  the 
note  in  suit  was  placed  in  the  hands  of  said 
Yeager,  said  Yeager  turned  over  to  said  Maj. 
Towers  the  note  first  described,  and  said  Tow- 
ers turned  over  the  same  to  tbe  defeodaots, 
who  herewith  tender  into  court,  for  plaintiff, 
the  same.  They  further  aver  that  the  knowl- 
edge that  said  Higbtower  had  not  signed  the 
note  came  to  defendants  since  tbe  com- 
mencement of  this  suit,  and  the  payments 
thereon  were  made  without  the  knowledge 
that  said  note  had  been  delivered  to  plaintiff 
by  said  Yeager  contrary  to  tbe  notice  and  in- 
structions given  him  as  aforesaid."  Plaintiff 
replied  denying  all  allegations  in  the  answer, 
except  as  to  facts  alleged  in  the  petition. 

Plaintiff  asked,  and  the  court  refused,  the 
following  instructions:  "(8)  The  jury  are  in- 
structed that,  although  the  witness  Towers  de- 
livered the  note  in  suit  to  witness  Yeager  in 
violation  of  the  instructions  of  defendants,  and 
although  he  communicated  his  instructions  to 
witness  Yeager  at  the  time  of  such  delivery, 
yet,  if  the  jury  find  and  believe  from  the  evi- 
dence that  after  said  delivery,  and  after  hav- 
ing knowledge  that  Higbtower  had  not  signed 
said  note,  defendants  approved,  and  adopted 
as  their  own.  the  act  of  said  Towers  in  making 
said  delivery  to  said  Y^eager,  the  verdict  sboulS 
be  for  tbe  plaintiff."  *X10)  The  court  in- 
structs tbe  jury  that  if  they  find  from  the  evi- 
dence that  tbe  note  in  suit  was  delivered  by  W. 
A.  Towers,  as  agent  for  the  defendants,  to  R. 
L.  Yeager,  without  imparting  to  him  notice 
that  he  had  been  instructed  by  tbe  defendanfa 
not  to  deliver  the  note  to  him  until  he  bad  se- 
cured the  name  of  Higbtower  thereon,  then 
such  delivery  was  valid  and  binding,  and  yon 
must  find  for  the  plaintiff  in  the  sum  of  $8,- 
500,  with  interest  thereon  at  the  rate  of  10  per 
cent  per  annum  from  November  9,  1889;  and 
this  you  must  do  althoush  you  may  believe 
that  defendants  may  have  instructed  him  not 
to  deliver  said  note  until  he  had  secured  the 
name  of  Higbtower  on  said  note."  The  cause 
was  tried  with  the  aid  of  a  jury,  which  re- 
turned a  verdict  for  defendants.  In  due  time, 
to  wit,  January  25,  1893,  the  plaintiff  filed  her 
motion  for  a  new  trial  and  in  arrest  of  Judg- 
ment. Before  that  motion  was  disposed  of, 
to  wit,  March  29,  1898,  plaintiff  filed  her  mo- 
tion for  judgment  non  obstante  veredicto.  On 
April  22,  1898,  the  court  sustained  the  motion 
for  a  new  trial  upon  the  ground  that  it  cod>- 
raitted  error  in  refusing  instructions  numbered 
8  and  10  asked  by  plaintiff,  and  at  the  same 
time  sustained  her  motion  for  a  judgment  on 
the  pleadings,  and  rendered  judgment  in  her 
favor  for  the  amount  due  on  the  note,  and  in- 
terest   In  due  time,   defendants  filed  their 
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motion  for  a  new  trial,  which  being  overruled 
tbey  saved  their  exceptions,  and  brinji:  the  case 
to  this  court  by  appeal. 

M.  R  Hightower,  mentioned  in  the  answer, 
is  the  brother-in-law  of  the  plaintiff,  Julia  Q. 
Hurt;  he  having  married  her  sister  some  time 
prior  to  the  transactions  out  of  which  this  liti- 
firation  arose.  In  1888  it  became  necessary  for 
Hightower  to  borrow  $8,500,  and  he  applied 
to  the  plaintiff,  who  is  the  widow  of  James 
Hurt,  deceased,  and  whose  estate  was  then  in 
process  of  settlement,  for  a  loan  of  that  sum. 
She  did  not  have  the  money.  She  authorized 
him,  however,  to  say  to  defendants  that  if  they 
would  become  his  sureties,  so  that  he  could 
borrow  the  money  from  some  other  source, 
she  would  take  the  note  up  at  maturity.  Upon 
this  representation,  defendants  became  High- 
tower's  securities  on  a  note  to  the  Bank  of 
Kansas  City  for  the  sum  of  |8,500,  upon  which 
he  procured  the  money.  The  note  was  dated 
May  9,  18^8,  due  in  six  months  after  date. 
When  the  note  became  due,  plaintiff  applied 
to  R.  L.  Yerger  and  James  Lincoln,  who  were 
executors  of  the  will  of  said  James  Hurt,  to 
take  up  the  note.  The  executors  then  paid 
the  note,  and  indorsed  it  to  her  without  re- 
course. During  the  early  part  of  November, 
1888,  it  became  necessary  for  Hightower  to 
borrow  the  further  sum  of  $8,000,  which  he 
obtained  from  the  executors  of  the  Hurt  estate; 
giving  as  sureties  G^rge  D.  Ford,  W.  A. 
Towers,  and  Charles  Gudgell.  These  two  notes 
were  turned  bver  to  the  plaintiff  by  said  execu- 
tors as  part  of  her  distributive  share  of  that  es- 
tate. Interest  was  paid  on  both  notes  by 
Hightower  until  November  9.  1886,  when  he 
ceased  to  pay  it  any  longer.  Plaintiff  then  de- 
manded the  money  on  the  notes,  or  the  pay- 
ment of  the  interest  due,  and  new  notes.  One 
note  for  $8,000.  dated  November  9,  1887,  and 
payable  to  plaintiff  on  or  before  twelve  months 
after  date,  was  drawn  up,  and  signed  by 
George  D.  Ford,  W.  A.  Towers,  and  Charles 
Gudgell,  and  delivered  to  R.  L.  Yeager,  attor- 
ney for  plaintiff.  At  the  same  time  Yeager 
assigned  and  delivered  to  the  makers  of  that 
note  the  old  note  for  $8,000,  signed  by  High- 
tower, Ford,  Gudgell,  and  W.  A.  Towers, 
dated  November  11,  1898;  .At  the  same  time 
the  note  in  suit  was  drawn  up,  signed  by  the 
defendants,  and  delivered  to  R.  L.  Yeager,  at- 
torney for  plaintiff,  under  the  following  cir- 
cumstances: A  note  was  executed  by  High- 
tower. Ford,  and  Towers.  Immediately  after 
the  note  was  executed,  Ford  concluded  that  it 
would  be  preferable  to  have  the  note  read  "on 
or  before;"  and  Maj.  Towers  was  deputed  to 
take  the  note,  signed  by  Hightower  and  the 
defendants,  to  Mir.  Yeager,  plaintiff's  attorney, 
and  inquire  if  another  signed,  *  on  or  before," 
would  be  accepted.  Maj.  Towers  thereupon 
took  the  note,  signed  by  Hightower  and  the 
defendants,  to  Yeager,  and  advised  him  of 
Ford's  request  that  the  note  should  be  changed 
to  **on  or  before."  Yeager  acceded  to  that  re- 
quest, and,  returning  the  note  to  Maj  Towers, 
drew  up  another,  reading  "on  or  before,"  for 
the  parties  to  execute.  Maj.  Towers  then  re- 
turned with  the  new  note  for  execution.  In 
the  meantime  Hightower  had  disappeared,  and 
when  Ford  and  Towers  executed  the  note  they 
turned  it  over  to  Maj.  Towers,  saying  to  him 
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to  go  out  and  find  Hightower,  and  get  him  to 
sign  it,  and  not  to  deliver  it  to  Yeager  until  he 
had  obtained  High  tower's  signature.  Mai. 
Towers,  accompanied  b^  Charles  Gudgell, 
started  out  in  search  of  Hightower;  and,  being 
unable  to  find  him,  Maj.  Towers  went  to 
Yeager's  office,  and  stated  to  him  that  his  in- 
structions were  to  get  Hightower's  name  on  the 
note  before  delivery,  and  that  be  had  been 
hunting  him,  and  could  not  find  him,  and 
asked  Yeager  to  take  tbe  note,  and  ^et  High- 
tower's  name  on  it  before  delivering  it  to  Mrs. 
Hurt.  Yeager  replied  that  he  did  not  see  what 
advantage  it  would  be  to  have  Hghtower's 
name  on  the  note,  as  he  was  "busted;"  but  Maj. 
Towers  replied  that,  however  that  might  be, 
his  instructions  were  to  obtain  Hightower's 
name  before  delivery.  Yeager  accepted  the 
note,  and  turned  over  to  Maj.  Towers  the  first 
note.  Yeager  did  not  get  Hightower  to  sign 
the  note.  He  turned  it  over  to  Mrs.  Hurt  with- 
out his  signature.  Defendants  testified  that 
thev  did  not  know  that  Hightower's  signature 
had  not  been  obtained  until  after  this  suit  had 
been  brought,  although  they  supposed  it  had 
been.  Towers  kept  the  old  note,  and  paid  in- 
terest on  the  note  in  suit  up  to  November,  9, 
1889.  There  was,  however,  evidence  tending  to 
show  tbatin  December,  1890,  Towers  knew  that 
the  name  of  Hightower  was  not  on  the  note. 
Upon  the  execution  and  delivery  of  the  notes, 
all  tbe  interest  due  on  the  old  notes  was  paid 
to  plaintiff,  and  the  old  note,  of  which  the  one 
in  suit  is  a  renewal,  delivered  to  defendants. 
The  first  question  for  consideration  on  this 
appeal  is  with  respect  to  the  action  of  the  court 
in  rendering  judgment  for  plaintiff  on  what 
is  called  the  "motion  non  dstimte  veredicto." 
Such  a  motion  can  only  be  sustained  when  it 
appears  from  the  record  that  the  allegations 
in  the  answer  constitute  no  defense  to  the 
action.  2  Elliott.  Gen.  Pr.  §  997;  Broom, 
Com.  4th  ed.*209;  2  Tidd.  Pr.  p.  920;  [  Wilkes 
Broadbent],  1  Wils.  65.  And  even  then  such 
a  judgment  can  only  be  rendered  in  a  clear 
case  on  the  application  of  plaintiff  made 
after  tbe  verdict,  and  before  entry  of  judg- 
ment on  the  verdict.  1  Freeman,  Judsrm.  4th 
ed.  §  7.  Tidd,  in  stating  the  distinction  be- 
tween a  judgment  non  obstante  veredicto  and  a 
repleader,  thus  defines  the  former:  ** Where 
the  plea  is  good  in  form,  though  not  in  fact, 
or,  in  other  words,  if  it  contain  a  defective 
title  or  ground  of  defense,  by  which  it  is  ap- 
parent to  the  court  upon  the  defendant's  own 
showing,  that,  in  any  way  of  putting  it,  he 
can  have  no  merits,  and  the  issue  joined 
thereon  be  found  for  him,  there,  as  the  award- 
ing of  a  repleader  could  not  mend  the  case, 
the  court,  for  the  sake  of  the  plaintiff,  will  at 
once  give  judgment  non  obstante  veredicto;  but 
where  the  defect  is  not  so  much  in  the  title  as 
in  the  manner  of  stating  it.  and  the  issue  joined 
thereon  is  immaterial,  so  that  the  court  know 
not  for  whom  to  give  judgment,  whether  for 
the  plaintiff  or  defendant,  there  for  their  own 
sake,  they  will  award  a  repleader.  A  judg- 
ment, therefore,  non  obstante  teredicto,  is  al- 
ways upon  the  merits,  and  never  granted  but 
in  a  very  clear  case."  2  Tidd,  Pr.  p.  922; 
Lough  V.  Thornton,  17  Minn.  258  (Gil.  280); 
BeUom  v.  Shannon,  2  Hill,  86;  Friendly  v. 
Lee,  20  Or.  202.    In  this  case  the  verdict  and 
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judgment  tbereon  wero  rendered  on  tbe  21st 
day  of  January,  1898.  while  the  motion  for 
judgment  notwithstandlnf?  the  verdict  was  not 
filed  until  March  29,  1898.  In  State  v.  Com- 
mercial Bank,  6  Smedes  &  M.  218.  45  Am. 
Dec.  280,  the  verdict  and  judgment  were  ren- 
dered on  the  21  St  of  November,  1845.  On  the 
26th  of  the  same  month  the  district  attorney 
moved  to  set  aside  the  judgment,  and  for  judg- 
ment non  obstante  veredicto,  which  was  over- 
ruled. It  was  objected  that  the  motion  came 
too  late  after  judgment  was  entered.  The 
court  said  ''that,  like  a  motion  in  arrest  of 
judgment,  it  must  precede  the  entry  of  judg- 
ment; it  bieing  too  late  to  arrest  that  which  is 
already  entered.  This  objection  is  quite  tech- 
nical, and  jet  it  is  in  strict  accordance  with 
law.  The  objection  is  made,  and  there  seems 
to  be  but  one  rule  on  the  subject;  and  that  is 
that  such  a  motion  must  be  made  immediately 
after  the  verdict,  and  before  judgment  is  ren- 
dered on  the  verdict."  Moreover,  when  the 
motion  was  ruled  on  by  the  court,  and  judg- 
ment non  obstante  veredicto  rendered,  the  ver- 
dict has  been  set  aside,  so  that  it  could  not 
then  have  been  maintained  unless  it  be  treated 
as  a  motion  for  judgment  upon  the  pleadings, 
which,  under  our  svstem  of  practice,  may  be 
made  at  any  time  after  the  pleadings  are  made 
up,  and  before  verdict,  and  after  verdict  set 
aside.  The  motion  contained  all  averments 
necessary  in  a  motion  for  judgment  on  the 
pleadings,  and  treating  it  as  a  motion  for  that 
purpose,  as  we  think  it  should  be.  the  question 
arises  as  to  the  sufficiency  of  defendant's  an- 
swer; and,  in  passing  upon  this  question,  we 
think  the  same  rule  should  be  applied  as  In  the 
case  of  a  motion  non  obstante  veredicto.  But 
the  sufficiency  of  the  answer  must  be  deter- 
mined by  the  record,  and  not  by  the  evidence. 
The  answer  admits  that  the  note  was  delivered 
to  one  R.  L.  Teager,  as  thereinafter  stated, 
and  that  payments  were  made  on  the  note  as 
set  forth  in  the  petition.  It  alleges  that  Yea- 
ffer  was  plaintiff's  agent  and  attorney,  and  that 
Uie  note  was  delivered  to  him  with  directions 
not  to  deliver  it  to  plaintiff  until  Hightower's 
signature  was  obtained  thereto,  which  was 
never  done.  It  will  thus  be  seen  that  the  an- 
swer not  only  admits  the  delivery  of  the  note, 
in  express  terms,  but  it  also  admits  the  pay- 
ment of  interest  on  the  note  after  its  delivery, 
which  is  inconsistent  with  the  contention  that 
the  note  was  never  delivered.  The  question 
then  is.  Could  the  note  be  conditionally  deliv- 
ered to  the  plaintiff,  or  to  her  agent,  Yeager, 
for  her?  Massmann  v.  Uolscfier,  49  Mo.  87,  was 
a  suit  upon  two  promissorv  notes.  One  of 
the  defendants  answered,  atfmitting  the  sign- 
ing of  the  notes,  and  their  delivery  to  plaintiff, 
to  whom  they  were  payable,  and  then  alleged, 
among  other  things,  that  he  signed  and  deliv- 
ered the  notes  to  plaintiff  under  an  agreement 
and  verbal  understanding  with  him  that  the 
notes  should  be  signed  by  one  Hase,  and,  if 
not  so  signed,  that  they  should  be  considered 
as  inoperative  and  void.  Hase  never  signed 
the  notes.  The  court  held  (we  quote  from  syl- 
labus): "A  promissory  note  may  be  delivered 
to  a  stranger,  to  be  held  by  him  as  an  escrow, 
to  take  e^ect  on  the  happening  of  a  future 
contingent  event.  But  where  it  is  held  by  the 
payee  the  doctrine  of  escrow  cannot  arise,  and, 
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no  fraud  being  charged,  proof  of  an  oral 
agreement  by  which  the  note  was  to  become 
legally  binding,  not  from  its  delivery  ac- 
cording to  its  tenor,  but  on  the  happening  of  a 
certain  contingency,  is  inadmissible.  Such 
testimony  varies  the  effect  of  a  written  con- 
tract." So,  in  Henshaw  v.  Dvtton,  5«  Mo.  189. 
it  was  expressly  held  that  a  note  given  upon 
contingencies  not  expressed  upon  its  face  was 
no  valid  defense  to  the  note;  that  it  could  not 
be  given  to  the  payee  as  an  escrow:  thar  such 
delivery  must  be  made  to  a  third  person  not 
the  payee;  that  parol  evidence  is  not  admissi- 
ble to  vary  the  meaning  of  a  note.  This  case 
was  before  this  court  again  in  1878,  and  ihe 
same  doctrine  announced.  Hens/taw  ▼.  Dttt- 
ton,  67  Mo.  666.  The  same  question  was  be- 
fore this  court  in  Jones  v.  Shaw,  67  Mo.  667; 
and  it  was  again  held  that  a  note  cannot  be 
treated  as  an  escrow  after  having  been  deliv- 
ered to  the  payee,  but,  in  order  to  have  that 
effect,  the  delivery  must  be  to  a  third  person. 
See  also  the  recent  case  of  Qarvey  v.  Marks, 
184  Mo.  1.  The  same  rule  was  announced  in 
Harwood  v.  Brown,  28  Mo.  A  pp.  60,  and  in 
Thompson  v.  Irwin,  42  Mo.  A  pp.  408.  The 
cases  of  Carter  v.  McClintoek,  29  Mo.  464. 
and  State,  Bothrick,  v.  Potter,  68  Mo.  212.  21 
Am.  Rep.  440,  are  not,  we  think,  in  conflict 
with  what  has  been  said.  In  the  Carttr  Case 
the  note  was  obained  by  fraud,  and  it  was 
held  that,  as  delivery  is  necessary  to  the  com- 
plete execution  of  a  promissory  no  e,  if  the 
payee  obtain  possession  of  it  by  fraud  he  can- 
not maintain  an  action  thereon, — a  ruling  the 
correctness  of  which  was  fully  recognized  in 
Henshaw  v.  Button,  67  Mo.  666.  In  apeaking 
of  the  Carter  Case  in  State,  Bothrick,  v.  Potter, 
63  Mo.  212,  21  Am.  Rep.  440,  all  that  is  said 
is  that  that  case  * 'simply  declares  that  no  deliv- 
ery of  a  note  occurs  where  the  payee  surrepti- 
tiously obtains  possession  thereof,  and  that  he 
cannot  maintain  an  action  thereon."  There  i^ 
no  allegation  in  the  answer  in  the  case  in  hand 
that  the  note  sued  on  was  obtained  hy  fraud; 
hence  the  Carter  Case  and  the  PstierUase  have 
no  bearing  upon  this  case.  The  petition  al- 
leges that  the  defendants  made,  executed,  and 
delivered  the  note  to  plaintiff,  and  its  delivery 
is  admitted  by  defendants  in  their  answer; 
and,  whatever  the  law  may  be  elsewhere  with 
respect  to  the  delivery  of  such  an  instrument 
in  escrow,  it  is  well  settled  in  this  state  that  it 
cannot  be  done  by  delivery  to  the  obligee, 
but  may  be  to  a  third  party.  It  follows  that 
the  second  and  third  counts  of  defendants' an- 
swer set  up  no  defense  to  plaintiff's  cause  of 
action. 

In  the  first  count  of  the  answer  it  is  alleged 
that  plaintiff  requested,  authorized,  and  em- 
powered Hightower  to  state  to  defendants, 
in  order  to  induce  them  to  become  signers  of 
the  original  note  for  f8,500,  that  she  would 
take  it  up  when  due,  and  save  them  harm- 
less; that,  in  pursuance  of  said  directions, 
Hightower  made  the  statements  to  them  as  di- 
rected by  her;  and  that,  relying  upon  said 
statements,  they  were  induced  to,  and  did, 
sign  said  note  as  the  securities  of  Hiirhtower. 
These  allegations  are  denied  by  plaintiff  in  her 
replication  to  the  answer.  That  the  promise  to 
save  defendants  harmless  was  simply  an  oral 
promise  appears  from  the  answer,  and  iaundis- 
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patable;  and  that  such  a  promise  is  witbin  the 
statute  of  frauds  (Re?.  Stat.  1889,  §  5186)  was 
ruled  by  this  court  io  Bimg  v.  Britton,  59  Mo. 
206,  21  Am.  Rep  879.    While  that  case  is  se- 
verelv  criticised  in  1  Reed,  Stat.  Fr.  g  144,  and 
note  tl  to  that  section,  it  was  concurred  in  by 
a  full  bench;  and    its   correctness  has  never 
been  questioned  by  this  court,  in  so  far  as  we 
are  advised.    The  question  then  is.  As  it  ap- 
pears upon  the  face  of  the  answer  that  the 
•contract  was  merely  orul,  and  within  the  stat- 
ute, was  it  necessary,  in  order  for  plaintiff  to 
avail  be:  self  of  the  statute  of  frauds,  that  she 
should  plead  it  specially,  or  was  it  raised  by 
the  general  denial    in  tbe  replication?    The 
rule  seems  to  be  that  when  the  contract  is  de- 
nied it  is  not  necessary  to  insist  upon  tbe  stat- 
ute as  a  bar;  that  it  is  as  fully  raised  by  a  gen- 
•eral  denial  as  by  special  plea.    In  WUdhahn  v. 
Bobidoux,  11  iM'o.  660,  it  was  said:  Where  tbe 
defendant,  in  bis  answer,  denies  tbe  contract, 
"it  is  not  necessary  for  him  to  insist  upon  tbe 
«tatute  as  a  bar."    Hook  v.  Tvrner,  22  Mo.  883. 
So,  it  has  been  said,  it  is  as  well  raised  bv  gen- 
eral denial  "as  any  other  answer  could  raise 
it"     msweU  V.  Tefft,  5  Kan.  263;  Bliss.  PI. 
p.  353;  Atlen  v.  Richard,  83  Mo.  55;  Hackett  v. 
WatU,  188  Mo.  502.  In  Springer  v.  Kleinsorge, 
88  Mo.  156,  in  passing  upon  a  similar  question, 
it  is  said:  ''On  such  state  of  tbe  pleadings,  the 
plaintiff   as  said    by   Ryland,  J..in    Hook  i. 
Turner^  22  Mo.  338,  'must  produce  legal  evi 
dence  of  the  existence  of  the  agreement,  which 
cannot  be  established  by  parol  proof.'    This 
logically  results  from  tbe  general  denial  au- 
thorized by  the  practice  act.    Tbe  general  de- 
nial puts  io  issue  every  fact  included  witbin 
the    allegations   of    the   petition    which    the 
plaintiff  must  prove  in  order  to  a  recovery. 
Northrup  v.  MibsisMtppi  Valley  Ins.  Co  47  Mo. 
435^44,  4  Am.   Rep.  337.     In  the  action  of 
replevin  and  of  ejectment  under  a  general  de 
nial  tbe  defendant  may  show  that  tbe  claim  of 
plaintiff  is  fraudulent  and  bad  and  thus  avoid 
tbe  plaintiff's  title.     Oreenway  v.  James,  34  Mo 
328;  BM  v.  Woodward,  42  Mo.  488;  Mather 
▼.  Hutchinson,  25  Wis.  85, 86;  Hayden  v.  Dun 
lap,  3  Bibb,  216.    Tbe   answer  in  this  case 
contains,  first,  a  general  denial  of  tbe  allega- 
tion of  tbe  petition.    It  is  true,  it  pleads  other 
matters  of  special  defense,  but  tbe  new  matter 
is  in  no  wise  inconsistent,  in  contemplation  of 
the  practice  act,  with  the  general  denial/  They 
can  well  exist  together  in  point  of  fact  and 
law.     Nelson  v.  Brodhack,  44  Mo.  596. 100  Am. 
Dec.  828.    This  construction  of  tbe  pleading 
in  this  case  is  in  no  wise  in  conflict  with  the 
cases  of  Gardner  v.  Armstrong,  31  Mo.  536; 
Rahsuhl  v.  Lack,  35  Mo.  316;  and  Oraffv.  Fos- 
ter, 67  Mo.  512    ..    .    In  the  first  case  cited 
the  court  simply  holds  that  the  petition  was 
not  demurrable  for  failing  to  recipe  that  the 
contract  was  in  writing.    That   was  matter 
of  defense  to  be  raised  by  the   answer.    It 
does  not  say  that  tbe  question  would  not  be  well 
raised,  under  our  present  practice  act,  by  tbe 
general  issue.    So,  in  tbe  case  in  35  Mo.  tbe 
answer   admitted    the   indebtedness   without 
pleading  tbe  statute.    And  in  Graff  v.  Foster 
an  examination  will  show  that  the  answer  did 
not  deny  the  contract  but  merely  put  in  issue 
the  indebtedness.    To  deny  the  indebtedness 
is  so  denial  of  the  existence  of  the  contract 
41L.  K  A. 


out  of  which  the  petition  avers  the  indebted- 
ness arose.  Engler  v.  BaU,  19  Mo.  543."  The 
effect  of  the  denial  by  plaintiff,  in  her  replica- 
tion to  defendants'  answer,  of  all  allegations 
therein,  except  as  to  the  facts  alleged  in  the 
petition,  was  to  deny  that  she  ever  promised 
defendants,  or  agreed  with  them,  that,  if  they 
would  becomes  tbe  sureties  of  Higbtower,  she 
would  save  them  harmless;  and  as  the  alleged 
contract  was  merely  oral,  as  shown  by  tbe  an- 
swer, the  plea  of  the  statute  was  as  well  raised 
bv  the  denial  as  it  would  have  been  by  special 
plea.  The  contract,  if  made,  was  clearly 
within  tbe  statute  of  frauds,  and  no  bar  to 
plaintiff's  action. 

Upon  tbe  facts  disclosed  by  the  record. 
i  instruction  numbered  8  asked  by  plaintiff 
presented  to  the  jury  tbe  question  of  ratifica- 
tion, which  was  raisied  by  the  pleadings,  and 
which  tbe  evidence  tended  to  prove;  and  in  its 
refusal  error  was  committed  which  justified 
the  court  in  setting  aside  the  verdict.  As  it  is 
manifest  from  the  record  that  defendants  have 
no  defense  which  could  be  made  available  by 
repleading,  the  judgment  is  affirmed. 

All  concur,  except  Barclay,  Ch.  J.,  and 
Macfkrlane*  J.,  who  dissent. 

Barela^p**  Ch.  J.,  dissenting: 

When  this  cause  was  in  tbe  first  division,  an 
opinion  was  filed  (36  S.  W.  671)  which  ex- 
presses our  idea  of  the  case.  In  view  of  the 
full  statement  of  facts  in  the  learned  opinion 
of  the  majoritjr  of  the  court  in  banc,  some 
parts  of  tbe  divisional  opinion  need  not  now 
be  repeated. 

1.  A  number  of  minor  points  in  regard  to 
the  procedure  in  the  circuit  court  have  been 
raised.  We  shall  not  touch  upon  them  all, 
but  discuss  only  those  which  seem  to  be 
finally  material.  As  plaintiff  bad  possession 
of  the  note,  and  filed  it,  the  burden  of  proof 
at  the  trial  was  upon  defendants  to  esiablish 
some  one  of  their  defenses.  Though  the  Code 
of  Procedure  makes  no  mention  of  a  motion  for 
judgment  notwithstanding  the  verdict,  yet  it 
obviously  may  be  resorted  to  on  a  proper  oc- 
casion. If  neither  tbe  defendants'  evidence  at 
tbe  trial  nor  their  pleadings,  disclosed  any  de- 
fense to  the  cause  of  action  stated  by  plaintiff, 
it  would  not  serve  tbe  ends  of  justice  to  grant 
anew  trial;  there  being  realtor  nothing  to  try, 
according  to  tbe  final  opinion  of  the  trial 
judge.  In  that  event  the  court  might  properly 
give  its  view  of  the  case  on  a  motion  such  as 
that  plaintiff  filed  (waiving  now  tbe  questibn 
whether  or  not  it  was  offered  in  due  season). 
The  filing  occurred  more  than  four  days  after 
the  verdict,  and  the  motion  is  attacked  on  that 
account.  But,  as  we  consider  it  untenable  on 
its  merits,  we  forbear  ruling  on  the  question 
of  its  timeliness.  We  also  consider  it  imma- 
terial to  decide  whether  a  motion  for  judg- 
ment notwithstanding  the  verdict  is  available 
where  a  good  affirmative  defense  appears  in 
the  answer,  but  is  not  supported  by  evidence 
tending  to  discbarge  the  burden  of  proof  as  to 
that  defense.  We  entertain  no  doubt  that  the 
testimony  offered  by  defendants  tended  to  prove 
at  least  one  of  the  defenses  set  up  in  their 
answer.  But,  as  we  hold  that  the  judgment 
should  be  reversed  for  a  new  trial,  we  prefer 
to  refrain  from  any  comment  on  the  probative 
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effect,  or  weight  of  the  evidence,  further  than 
the  general  statement  just  made. 

2.  The  important  and  decisive  question  in 
the  case  raised  by  the  answer  is  whether  its 
allegations  avoid  the  prima  facie  showing  of 
the  petition.  The  gist  of  the  plaintiff's  con- 
tention is  that  the  answer  admits  the  delivery 
of  the  note,  and  that  the  facts  alleged  in  con- 
nection therewith  are  legally  insuflQcient  to 
avoid  the  liability  created  by  the  delivery, 
The  defendants  repeal  that  contention  with 
vigor,  and  the  discussion  which  that  issue  has 
elfcited  has  been  both  entertaining  and  useful 
to  the  court.  It  will  be  noticed  that  the  an- 
swer does  not  precisely  admit  an  absolute  de- 
livery. It  states  that  the  note  "was  delivered 
to  plaintiff  by  one  R.  L.  Yeager,  as  hereinafter 
set  forth."  The  answer  then  proceeds  to  set 
forth  a  conditional  delivery  to  Mr.  Yeager. 
and  a  failure  of  the  condition,  the  facts  of 
which  are  fully  given:  To  simplify  the  case 
as  now  presented,  we  shall  assume  that  the  con- 
ditional delivery  was  made  to  plaintiff's  agent 
(or  in  effect,  to  plaintiff  herself),  though  there  is 
some  question  as  to  whether  the  facts  should  be 
so  interpreted.  We  consider  that  view  of  them, 
however,  most  favorable  to  plaintiff,  and  we 
will  endeavor  to  apply  upon  that  ground  work 
the  rule  of  law  which  we  think  controls  this 
branch  of  the  case.  Plaintiff's  learned  coun- 
sel argue  that  no  condition  could  be  connected 
with  the  delivery  of  the  paper  to  plaintiff's  at- 
torney. They  assert  that  a  note  cannot  be 
conditionally  delivered  to  the  payee  or  to  the 
payee*8  agent.  The  principles  which  govern 
that  subject  are  by  no  means  universally  se^ 
tied.  On  the  contrary,  we  find,  not  only  con- 
flicting opinions  thereon  in  other  states,  but 
a  want  of  harmony  in  the  decisions  in  Mis 
souri.  The  proposition  contended  for  by 
plaintiff  finds  support  in  rulings  (or  at  least  re- 
marks) in  Massmann  v.  Hol$eher  (1871)  49  Mo. 
87;  Henshaw  v.  Button  (1875)  59  Mo.  189.  and 
(1878)  «7  Mo.  666:  and  Jones  v.  Shaw,  67  Mo. 
667.  While  in  Carter  v.  McClintock  (1860) 
29  Mo.  464,  it  was  distinctly  held  that  mere 
manual  delivery  of  a  note  to  the  pavee  created 
no  liability,  where  the  intent  to  aeliver  was 
wanting.  In  that  case  the  doctrine  that  a  de- 
livery of  such  paper  may  be  conditional  is 
conceded  and  acted  upon.  That  decision  was 
cited  in  StaU,  Bothrick,  v.  Potter  (1876)  68  Mo. 
212,  21  Am.  Rep.  440,  a  case  which  appears 
to  assume  the  correctness  of  the  proposition 
tht^t  delivery  of  a  document  may  be  condi- 
tional as  between  immediate  parties.  That 
judgment  however  asserts  that  the  condition 
does  not  bind  third  persons  who,  without  no 
tice,  acquire  rights  under  the  document,  de- 
livered in  violation  of  the  condition,  in  such 
circumstances  as  that  case  describes.  That 
ruling  has  been  often  approved  in  subsequent 
cases,  and  is  a  leading  one  on  the  topic  which 
it  treats.  The  analogy  afforded  by  the  Mis- 
souri rulings  on  conditional  delivery  of  chat- 
tels (before  the  enactment  of  Rev.  Stat.  1889, 
§  5180)  tends  to  sustain  the  doctrine  announced 
in  Carter  v.  McClintock  (1860)  29  Mo.  464,  as 
to  controversies  between  contiguous  parties  to 
notes.  See  Dannefelser  v.  Weigel  (1858)  27 
Mo.  45:  Little  v.  Page  (1869)  44  Mo.  412:  Oes- 
ier  V.  mUngton  (1893)  115  Mo.  247.  The  prin- 
ciple of  the  Carter  Case  was  also  recognized  in 
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State,  Moore,  v.  Sandusky  (1870)  46  Mo.  877, 
followed  by  the   second  division  in    Gap  y. 
Murphy  (1896)  134  Mo.  98.    Defendant's  an- 
swer asserts  that  the  note  was  to  be  signed  by 
Mr.  Hightower  before  final  delivery,  and  that 
Mr.  Yeager  had  full  notice  of  that  fact  on  re* 
ceiving   the    paper  as  custodian.    The   trae 
question    in    such    cases    is    as  to  the  intent 
of  the  parties  touching  the  delivery.     If  the 
instrument,  though  complete   in  foVm.  is  in- 
complete in  fact,  for  want  of  a  further  sig- 
nature to  be  given  it,  and  in  that  state  (pend- 
ing the  last  signature)  it  is  placed  in  pooees- 
sion  of  the  payee  (having  full  knowledge  of 
its  incompleteness),  with  the    mutual  under- 
standing that  the    missing  signature  is  to  be 
added  &fore  the  note  is  to  be  regarded  as  de- 
livered, the  payee  cannot  afterwards  treat  it  a» 
delivered,  without  more,  even  at  law,  and  still 
less  in  equity.    Jordan  v.  Lofttn  (1848)    IS 
Ala.  647.    To  treat  it  as  delivered  in  its  in- 
complete condition  would  be  a  fraud  of  the 
simplest  and  most  obvious  character.     This 
proposition  does  not  infringe  upon  the  valua- 
ble and  general    rule  that  protects    writings 
from  change  by  oral  evidence.     It  is  not  even 
an  exception  to  that  rule.     Until  delivery  is 
complete,  the  writing  does  not  become  opera- 
tive as  a  contract  between  the  parties.     Booers 
V.  Carey  (1871)  47  Mo.  282,  4  Am.  Rep.  822. 
Bare  possession  of  a  document  cannot  be  made 
a  substitute  for  its  delivery,  which  involves 
the  expression  (in  some  form)  of  an  executed 
purpose  to  deliver.     Huey  v  Huey  (lo77)  65 
Mo.  689;  Seott  v.  Scott  (1888)  95  Mo.  300.     We 
are  writing  only  of  a  ease  in  which  the  isssue 
arises  between  the  immediate  parties  to  such  a 
transaction.    That  is  the  case  in  hand.     We 
shall  try  to  confine  our  comments  within  the 
field  of  legal  view  afforded  by  its  record.     Pos- 
session of  a  note  by  the  payee  may.  unex- 
plained, be  competent  evidence  of  its  delivery. 
But  the  normal  inference  from  such  possession 
may  be  counteracted  by  proof  that  no  delivery 
was  intended  in  advance  of  some  event  which 
has  not  happened.    Proof  of  such  a  state  of 
facts  does  not  contradict  the  instrument.     It 
onl^  shows  that  the  last  act  necessary  to  give 
it  life  as  a  contract  has  not  taken  place.     The 
paper  remains  but  a  paper  while  the  intent  es- 
sential to  put  legal  vigor  into  its  form  Is  want- 
ing.    It  is  not  needful  to  inquire  whether  pos- 
session of  a  note  by  the  payee  pending  another 
signature  (as  alleged  in  the  answer)  constitutes 
a  holding  in  escrow.     The  classification  of  the 
act  is  unimportant,  as  compared  with  its  legal 
substance.    Whatever  name  the  act  may  bear 
cannot  change  the   principles   regulating  its 
effect.     We  prefer  at  this  time  to  avoid  any 
attempt  to  define  an    **escrow."    It  appears 
to  us  that  facts  are  stated  in  the  answer  which 
amount  to  a  defense  to  the  note  in  suit,  for 
want  of  a  full  and  legal  delivery  of  it.     We 
forbear  anv  further  discussion  of  the  subject, 
in  view  of  the  thorough  treatment  it  has  re- 
cently had  in  the  Supreme  Court  of  the  United 
States,  in  a  learned  judgment,  which  we  fully 
accept.     Burke  v.  Lhilaney  (1894)  158  U.   8. 
234,  38  L.  ed.  700,  since  approved  in  MitA^  v. 
Olmstfad  (1895)  157  U.  8.  198,  39  L.  ed.  671. 
In  addition  to  the  valuable  precedents  cited  in 
the  Burke  decision,  we  refer  to  a  few  others 
having  a  tendency  to  support  the  result  we  an- 
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nouDce.  BeU  ▼.  Ingeatre  (1848)  12  Q.  B.  817; 
JSweet  V.  Stevens  (1863)  7  R.  1.  875;  Miehels  v. 
Oimntead  (18^2)  U  Fed.  Rep.  219;  Westman  v. 
Krvmmide  (1883)  30  MIdd.  818;  Merchants^ 
Mrch.  Bank  v.  Lvckoto  (1887)  87  Minn.  542; 
BeUeviUe  8av.  Bank  v.  Bornman  (1888)  124  111. 
200.  The  ruling  in  Burke  v.  Dulaney  is  sus- 
tained by  tbe  following  standard  text-books, 
besides  those  cited  in  that  case:  2  Am.  &  £ng. 
Enc.  Law,  Ist  ed.  p.  848;  Browne,  Parol  £v. 
Ist  ed.  ^  68;  Byles,  Bills,  13th  ed.  'lOS;  1 
Greenl.  £v.  15th  ed.  §  284;  Leake,  Contr.  1st 
ed.  p.  187;  Story,  Notes,  Thorndike's  7th  ed. 
p.  67,  note;  Taylor,  Ev.  8th  ed.  §  1037;  Tiede- 
man,  Com.  Paper,  Isted.  §  34(2.  Whatever  is 
said  or  intimated  to  tbe  contrary  in  the  Mass- 
mann,  Henshaw,  and  Jones  Cases  should  not 
be  regarded  as  any  longer  authoritative. 

8.  Plaintiff  insists  that  the  first  defense  in 
the  answer  is  insu£9cient,  because  the  statute 
of  frauds  defeates  it.  Whether  that  statute,  if 
available  to  plaintiff,  would  have  that  effect,  is 
a  proposition  we  do  not  take  up.  It  is  involved 
in  some  doubt,  as  the  discussion  in  a  modern 
text-book  indicates.  Reed,  Stat.  Fr.  1st  ed.  ^ 
144.  A-But  it  plainly  appears  from  the  answer  in 
this  case  that  the  agreement  on  which  the  stat- 
ute is  supposed  to  bear  was  oral,  and  the  stat- 
ute is  not  set  up  in  the  reply  as  a  defense  to  it. 
Hence  that  statute  cannot  be  resorted  to  as  a 
barrier  to  prevent  the  enforcement  of  the  prom- 


ise. Gardner  v.  Armstrong  (1862)  31  Mo.  535; 
Qordon  v.  Madden{\^^)  82  Mo.  198. 

4.  But  the  order  granting  a  new  trial  to 
plaintiff  was  plainly  right.  The  plaintiff's 
eighth  refused  request  for  an  instruction  prop- 
erly submitted  the  issue  of  a  ratification  of  the 
alleged  unauthorized  delivery  of  tbe  note  in 
the  form  it  now  has.  We  do  not  see  that  the 
refusal  of  that  instruction  was  harmless,  and 
are  hence  bound  to  assume  that  the  trial  court 
regarded  it  as  prejudicial  to  plaintiff,  since  the 
verdict  was  set  aside  on  that  account.  Rev. 
Stat.  1889.  §§  2100,  2240;  Bunyan  v.  Citizens' 
R.  Co,  (1895)  127  Mo.  12.  Notwithstanding 
the  fact  that  the  note  may  have  been  invalid 
between  tbe  first  parties,  for  want  of  delivery 
without  the  signature  of  Hightower,  it  waa 
competent  for  those  who  did  sign  it  to  make 
the  delivery  their  own  by  duly  ratifying  it,  as 
they  might  have  made,  the  delivery  uncondi- 
tional in  the  first  place.  Leafy,  (;»66»  (1830) 
4  Car.  &  P.  466;  Perry  v.  Patterson  (1844)  5 
Humph.  188,  42  Am.  Dec.  424;  Bobbins  v. 
Phillips  (1878)  68  Mo.  100. 

We  think  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial.  We 
respectfully  dissent  from  any  other  judgment 
here. 

Macfkrlane*  J.,  joins  in  this  opinion. 

Rehearing  denied. 


Caroline  REICH. 


(— 
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NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 

DELAWARE,  LACKAWANNA,  &  WEST- 1  "TERROR  to  the  Essex  County  Circuit  Court 
ERN  RAILROAD  COMPANY,  Plff,  in  JCi  to  review  a  judgment  in  favor  of  plaintiff 
Err, ,  in  an  action  brought  to  recover  damages  for  per- 

sonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    B^tersed, 

Statement  by  Gii]iiiiiere»  J. : 
The  defendant  in  error  (who  was  the  plain- 
tiff below),  on  the  15th  day  of  June,  1896, 
then  being  thirteen  years  of  age,  had  her  foot 
crushed  while  in  the  act  of  rescuing  her 
brother,  a  child  of  six  years  of  age,  who  was 
playing  on  a  turntable  of  tbe  defendant  com- 
pany. It  appeared  in  the  case  that  the  brother 
of  the  plaintiff,  in  company  with  several  other 
little  children,  went  to  the  company's  turntable 
to  play,  and  that  she,  deeming  her  brother  to 
be  in  peril,  went  to  the  turntable,  while  the 
same  was  motionless,  for  the  purpose  of  tak- 
ing her  brother  off;  and  that  while  she  was  in 
tbe  act  of  stepping  with  him  from  the  turn- 
table, it  was  turned  by  one  of  the  other  children, 
and  her  foot  was  thereby  caught^  and  crushed 
so  badly  that  it  had  to  be  amputated.  It  fur- 
ther appeared  that  the  turntable  was  located  in 
an  open  field  on  the  land  of  the  company, 
within  90  feet  of  a  public  street,  and  was  en- 
tirely unguarded  and  unprotected.  It  also  ap- 
peared that  a  path  led  across  this  field,  passing 
the  turntable  within  a  few  feet,  and  this  path 
was  used  by  the  public  without  an]r  hindrance 
or  objection  on  the  part  of  the  railroad  com- 
pany.   It  also  appeared  that  the  turntable  was 


*1.  The  plaintiff;  a  young  child,  was  in- 
jured while  upon  a  turntable  of  the  defendant 
oompany.  Tbe  turntable  was  located  upon  the 
private  property  of  tbe  defendant,  near  to  a 
public  street,  and  was  entirely  unprotected  and 
unguarded.  Children  of  all  SLKca  frequently  oon- 
grrevated  upon  the  defendant's  premises  to  play 
upon  tbe  turntable.  Held^  that  there  was  no 
liability  on  the  part  of  the  railroad  company  to 
answer  for  tbe  plalntiff^s injury. 

2'  A  landowner  is  ordinarily  onder  no 
oblifpation  to  a  mere  licensee  or  to  a 
trespasser  to  keep  his  premises  in  a  j 
safe  condition;  and  the  fact  that  the  licensee 
or  the  trespasser  is  an  infant  of  tender  years  af- 
fords no  reason  for  modify  injr  this  rule,and  charg- 
ini?  tbe  landowner  with  a  duty  which  does  not 
otherwise  exist. 

8*  When  an  owner  of  lands  erects  upon 
his  premises*  for  their  more  beneficial  user,  a 
structure  which  happens  to  be  attractive  to 
children,  he  does  not,  by  such  action,  extend  an 
invitation  to  children  to  enter  thereon. 

(June  24,  1888.) 

*Headnote8  by  Oummebb,  J. 


NoTB.~As  to  liability  of  railways  for  injuries  to  i  781,  and  tiote;  also  Walsh  v.  Fitchburfr  B.  Go.  (N. 
children  trespassing  on  turntable,  see  also  Fort   Y.)  27  L.  K.  A.  784. 
Worth  ft  D.  0.  B.  Co.  v.  Robertson  (Tex,)  14  L.  R.  A.  I 
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frequented  by  children  of  all  ages,  who  con- 
gregated there  for  the  purpose  of  playing  upon 
it.  The  case  was  left  to  the  jury  on  the  the- 
ory that,  if  the  turntable  was  a  structure  of  a 
character  to  tempt  children  to  meddle  with  it, 
and  dangerous  to  them  if  they  yielded  to  the 
temptation,  the  railroad  company  was  charge- 
able with  the  duty  of  using  reasonable  care  to 
protect  them  from  harm,  the  negligent  per- 
formance of  which  would  render  the  company 
liable  for  injuries  received.  There  was  a  ver- 
dict for  the  plainttfiE. 

Mestri,  Depue  &  Parker,  for  plaintiff  in 
error: 

The  turntable  was  not  so  near  Manor  avenue 
as  to  endanger  those  using  that  highway  with 
reasonable  care. 

Vanderbeck  v.  Hendry,  84  N.  J.  L.  467; 
Da  neck  v.  Pennaylrania  H.Co,  59  N.J.  L.  415; 
B&uhmU  V.  Smyth,  7  C.  B.  N.  8.  729;  Sinks  v. 
South  TorkiJiire  B,  db  River  Dun  Co.  8  Best 
A  8. 242;  Uardca»t1e  v.  South  Yorkshire  R.  & 
River  Dun  Co.  4  Hurlst.  &  N.  67;  Blyth  v.  Top 
ham,  Cro.  Jac.  158, 1  Rolle,  Abr.  p.  88. 

The  limit  of  the  doctrine  of  actionable  neg- 
ligence is  that  the  person  occasioning  the  loss 
must  owe  a  duty,  arising  from  contract  or 
otherwise,  to  the  person  sustaioiog  the  loss. 

Kahl  V.  Love,  87  N.  J.  L.  8;  Lechman  v. 
Hooper,  52  N.  J .  L.  258;  Pennsylvania  R,  Co, 
V.  Knight.  58  N.  .1.  L.  2^7. 

Had  the  plaintiff  been  an  adult  she  could  not 
have  maintained  this  action. 

Vanderbeck  v.  Hendry,  84  N.  J.  L.  467; 
CoUyer  v.  Pennsylvania  R.  Co.  49  N.  J.  L.  59; 
Diebold  v.  Pe/msylmnia  R.Co.  50  N.  J.  L.478; 
Phillips  V.  Burlington  Library  Co,  55  N.  J.  L. 
807;  Hammill  v.  Pennsylvania  R.  Co.  56  N.  J. 
L.  870,  24  L.  R.  A.  581;  Fitzpatriek  v.  Cumber- 
land GUu^  Mfg.  Co.  (N.  J.  L.)  89  Atl.  675. 

A  manufacturer  or  other  owuerisnot  bound 
to  fence  his  dangerous  machinery  in  favor  of  a 
simple  licensee. 

Ma  theirs  v.  Bensel,  51  N.  J.  L.  80;  Holmes  v. 
Norih  Eastern  R,  Co.  L.  R,  4  Exch.  254;  Boleh 
V.  Smith,  7  Hurlst.  &  N.  786. 

Is  there  any  exception  io  this  rule  where  the 
trespasser  or  licensee  is  a  minor? 

Id  two  cases  in  this  state  the  dnctriDe  has 
been  applied  to  its  full  extent,  although  the 
plaintiffs  were  infants. 

Vanderbeck  v.  Hendry,  84  N.  J.  L.  467;  Fitz- 
pa trick  v.  Cumberland  Glass  Mfg.  Co.  (N.  J.  L.) 
39  Atl.  675. 

In  Walsh  v.  Fiichburg  B.  Co.  145  N.  Y.  801, 
27  L.  R  A.  724,  it  was  held  the  plaintiff  could 
not  recover;  so  in  Frost  v.  Eastern  R.  Co.  64 
N.  H.  220. 

Liability  in  turntable  cases  has  also  been  de- 
nied in — 

BaUs  V.  JSashviUe,  C.  dt  St.  L.  R.  Co.  90  Tenn. 
86;  St.  Louis,  V.  dt  T.  H.  R  Co.  v.  BeU,  81  111. 
76,  25  Am.  Kep.  269. 

In  CauUy  v.  Pittsburgh,  C.  db  St.  L.  B.  Co. 
95  Pa  898,  40  Am  Rep.  664,  a  boy  seven  years 
old  was  injured  while  playing  on  a  flat  car 
loaded  with  sand  and  standing  uy>on  a  switch  of 
defendant's  road.  It  was  held  he  could  not 
recover. 

Duff  V.   Allegheny  Valley  B.  Co.  91  Pa.  458, 
86  Am.  Rep.  675;  Fhwer  v.  Pennsylvania  B. 
Co.  69  Pa.  210, 8  Am.  Rep.  251. 
41L.K  A. 


The  following  are  cases  of  alleged  daDcer- 
ous  situations,  other  than  turntables,  in  wbieh 
the  decisions  have  been  favorable  to  the  land- 
owner. 

McEachern  v.  Boston  dt  M.  B.  Co.  ISO  Mass. 
515;  MeUuiness  v.  Butier,  159  Mass.  ^£83; 
Qrindley  v.  MeKechnie,  168  Mass.  494:  Hd- 
brofk  V.  Aldrieh,  168  Mass  15,  86  L.  R.  A. 
498;  Morrissey  v.  Eastern  B.  Co.  126  Mass.  377, 
80  Am.  Rep.  686:  Wright  v.  Boston  &A.R,Co, 
142  Mass.  296;  McCarty  v.  Fitchburg,  R.  Go. 
154  Mass.  175;  Clark  v.  Manchester,  62  N.  & 
577;  MeAlpin  v.  Pou>eU,  70  NY.  126.  26  Ana. 
Rep.  555;  Cusiek  v.  Adams,  115  N.  Y.  66; 
Greene  v.  Linton,  7  Misc.  272;  yewdoU  ▼. 
Young,  80  Hun,  864;  CoUi's  v.  New  York  G.  dk 
H.  B.  R.  Co.  71  Hun,  504;  OiUeme  ▼  Jfo- 
Gowan,  100  Pa.  144.  45  Am.  Rep.  865;  Badg- 
ers V.  Lees,  140  Pa.  475,  12  L.  R  A.  216; 
Springer  v.  Ingram,  187  Ind.  15;  MeCauU  v. 
Bruner,  91  Iowa,  214;  Carson  v.  Chicago^  R.  L 
db  P.  R  Co.  96  Iowa,  58  <;  Overholt  v.  Vietks, 
93 Mo.  422:  Witter.  Stifel,  126  Mo.  295;  Barney 
V.  Hannibal  dt  St.  J.  B.  Cb.l26  Mo.  872,  26  L. 
R.  A.  847:  Moran  v.  FuUman  Palaee  Cdr  Co, 
184  Mo.  641,  88  L.  R.  A.  755;  Bute  r.  Cata^ 
naugh,  187  Mo.  503;  Hargreaves  v.  Deacon, 
25  Mich.  1;  Charlebois  v.  Gogebic  dh  M.  Biver 
R.  Co.  91  Mich.  59;  Central  Branch  Union  P. 
B.  Co.  V.  Henigh,  28  Kan.847,  88  Am.  Rep.  167: 
Chicago,  K.  db  W.  B.  Co.^,  Boekoven,  53  Kan. 
279;  Haesley  v.  Winona  db  St.  P.  R.  Co.  46 
Minn.  288;  RUte  v.  Dawson,  50  Minn.  450: 
Nolan  V.  New  York,  N.  H.dbH.  R  Co.  58  Cono. 
461  r  CatUtt  V.  St.  Louis,  L  M.  db  S.  R.  Co.  67 
Ark.  461 ;  Slayton  v.  Fremont,  EdbM.  VaHcy  R. 
Co.  40  Neb.  840;  Richards  v.  Connell,  45  Neb. 
467;  Omaha  v.  Bowman,  52'Neb.  298,  40  L.  R 
A  581;  KlixY.  Nieman,  68  Wis.  271,  60  Am. 
Rep.854;  0tt(/;  Cdt  S.  F.  R  Co.  v.  Cunningham^ 
7  Tex.  Civ.  App  65:  Miss'mri,  K.  db  T.  ROo. 
V.  Edwards,  90  Tex.  65,  82  L.  R  A.  826;  Mis 
so*iri,K.  db  T.  R.Co  v.  Dobbins iTex.CtT.  App.) 
40  8.  W.  Rep.  861,  Affirmed  41  S.  W.  Rep  62; 
Peters  Y.  Botcman,  115  CaL  345;  Bobtnsan  y. 
Oregon,  Short  Line  dbU.  N.  B.Col  Utah.  4»3, 
18  L.  R.  A.  765;  C^ Connor  v.  Illinois  C.  R.  (b. 
44  La.  Ann.  339;  Fredericks y.  Illinois  C.  RCo. 
46  La.  Ann,  1180;  McAdory  v.  Louisville  db  N. 
B  Co.  94  Ala  272. 

In  Australia  a  recent  decision  in  the  court  of 
New  South  Wales  is  favorable  to  the  laad- 
owner 

Patterson  v.  WooUahra,  16  New  South  Wales 
Law  Rep.  Cases  at  Law.  229.  See  also  Slade 
V  Victorian  B  Co.  lb  Victorian  Law  Rep.  190. 

The  more  recent  Eoglish  cases  are  to  the 
same  etfect. 

Singleton  v.  Eastern  Counties  B.  Co.  7  C.  B. 
N.  S.  \fb7;  Huqhes  v.  Macfie,  2  Hurlst.  &  C.  744; 
Mangan  v.  Atterion,  L.  R  1  Exch.  239. 

The  rule  imposing  upon  landowners  a 
special  duty  to  children  cannot  properly  be  ex- 
tended beyond  the  reasons  upon  which  tLeduty 
is  claimed  to  rest.  A  minor  going  upon  a 
stranger's  land,  with  knowledge  of  the  danirers 
to  be  encountered  there,  and  not  attracted  bj 
any  childish  curiosity,  but  influenced  by  other 
motives,  can  stand  in  no  better  position  than 
an  adult  acting  under  similar  circoimstancea. 

Bridger  v.  AshetiUe  dbSB.Co.^^  C.  24; 
Twist  V.  Winona  db  St.  P.  B.  Co.  89  Minn.  164; 
NewdoU   V.   Young,    80  Hun,  364;  Qiboom  ▼. 
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Leonard,  148  HI.  182.  17  L.  R.  A.  588;  Sterger 
V.  Van  bicklen,  182  N.  Y.  499,  16  L.  R.  A.  640. 

Damages  to  be  recovered  must  be  tbe  natural 
4iDd  proximate  coDsequences  arising  from  tbe 
wrong  complained  of,  and  not  from  tbe  wrong- 
ful act  of  a  tbird  party  remotely  induced 
tbereby.  Tbe  intervention  of  tbe  independent 
act  of  a  tbird  person  between  the  wrong  com- 
plained of  and  tbe  injury  sustained,  wbicb  act 
was  tbe  immediate  cause  of  tbe  injury,  is  made 
tbe  test  of  tbe  remoteness  of  damage  wbicb 
forbids  its  recovery. 

Cvffyr.  JSewnrk  <fe  N.  T.  B.  Co.  85  N.  J.  L. 
17,  10  Am.  Rep.  205,  Affirmed  on  error  85  N. 
J.  L.  574;  Delaware,  L.  AW.  ROo.  v.  Salmon, 
89  N.  J.  L.  299,  23  Am.  Rep.  214;  Wiley  v. 
West  Jersey  R.  Co.  44  N.  J.  L.  247;  Warwick 
V.  Hutchihson,  45  N.  J.  L.  61;  Kuhn  v.  Jewett, 
52  ti.  J.  Eq.  647;  Carter  v.  Towne,  103  Mass. 
507:  Bigelow,  Lead.  Cas.  on  Torts,  p.  609; 
Bick  V.  Bfisterfield,  4  C.  B.  783. 

Tbe  intervention  of  tbe  independent  act  of  a 
tbird  person  between  tbe  wrong  complained  of 
and  tbe  injury  sustained,  wbicb  was  tbe  im- 
mediate cause  of  tbe  injury,  is  made  a  test  of 
that  remoteness  of  damage  wbicb  forbids  its  re- 
covery. 

Ashley  V.  Harrison,  1  Esp.  4R;  Milne  v. 
Smith,  2  Dow,  P.  C.  390;  Fitzsimons  v.  Inglis, 
5  Taunt.  534;  Hoey  v.  Felton,  11  C.  B.  N.  8. 
142;  DanieU  v.  Potter,  4  Car.  &  P.  262;  Had- 
danY  T/)U,  15C.  B.411;PFa/A:«- v.G<>e,4Hurlst. 
A  N.  350;  Parkins  v.  Scott,  1  Hurlst.  &  C.152; 
Grain,  v.  Petriefi  Hill,  522,  41  Am.  Dec.  765; 
Stevens  v.  Hartwell,  11  Met.  542;  Toomey  v. 
London,  B.  dk  S.  Coast  B.  Co.  3  C.  B  N.  8. 145; 
Williams  Y.  Jones,  3  Hurlst.  &  C.  256;  Siangan 
V.  AtterUm,  L.  R.  1  Excb.  239;  Bank  of  Ireland 
V.  Evant^s  Charities,  5H.  L.  Ca8.389;  K«<;ft?rtaw 
B.  Comrs.  v.  Coultas,  8  Englisb  Ruling  Cases, 
405. 

Mr.  Samuel  Kaliach    for   defendant   in 


B,  J.,  delivered  tbe  opinion  of  the 
court: 

This  case  was  tried  below,  and  has  been 
argued  here  by  counsel  on  both  sides,  on  the 
theory  that  tbe  legal  position  of  the  parties,  so 
far  as  their  respective  rights  and  duties  are  con- 
cerned, is  tbe  same  as  ifthe  plaintiff  bad  been 
injured  while  herself  playing  upon  tbe  defend- 
ant company's  turntable,  in  ignorance  of  the 
danger  to  wbicb  she  was  subjecting  herself; 
and  that  such  ignorance  was  due  to  tbe  fact 
that  she  was  not  of  an  age  to  understand  or  ap- 
preciate the  peril.  For  the  purpose  of  dispos 
ing  of  tbe  case,  therefore,  it  will  be  assumed 
that  this  is  tbe  true  situation  of  the  parties,  al 
Chough  it  may  well  be  considered  that  the  plain- 
tiff, in  doing  what  she  did,  took  upon  herself 
all  the  risk  of  danger  which  was  incident  to 
her  undertaking.  Tbe  underlying  question, 
upon  the  solution  of  which  our  decision  must 
rest,  is  whether  tbe  owner  of  land  who  con- 
structs or  places  upon  it  anything  which, 
though  necessary  for  its  proper  enjoyment, 
happens  to  be  of  a  character  which  is  attract- 
ive to  children,  and  at  the  same  time  danger- 
ous to  them  if  they  yield  to  tbe  attraction, 
thereby  becomes  chargeable  with  the  duty  of 
using  reasonable  care  to  keep  them  off  his 
premises,  or  to  protect  them  if  they  enter;  for 
41  L.  R.  A.  58 


it  must  be  admitted  that,  unless  such  user  cre- 
ates a  duty  on  tbe  part  of  tbe  landowner  to 
protect  tbe  child  who  comes  upon  his  premises, 
tbe  neglect  of  wbicb  produces  injury  to  tbe 
child,  no  liability  rests  upon  him  for  such  in- 
jury. If  there  is  no  duty  in  the  case,  there 
can  be  no  negligence.  There  cannot  be  such  a 
thing  as  the  negligent  performance  of  a  nonex- 
istent duty.  It  is  universally  acknowledged 
that  no  such  duty  rests  upon  the  owner  of 
lands  with  regard  to  adults,  but  in  many  of 
tbe  decided  cases  a  distinction  is  made  between 
trespassers  of  mature  years  and  children,  and 
it  is  held  that,  as  to  the  latter,  the  duty  of  pro- 
tection exists.  Most  of  the  cases  in  which  this 
doctrine  has  been  enunciated  have  arisen  on 
facts  similar  to  those  presented  by  the  case  now 
before  us;  thai  is,  in  cases  where  children  have 
been  injured  while  playing  upon  turntables 
located  upon  the  private  property  of  railroad 
companies.  Sioux  City  dt  P.  B.  Co.  v.  Stout, 
17  Wall.  657,  21  L.  ed.  745.  is  tbe  first  of  this 
line  of  cases.  Keffe  v.  Milwavkee  dh  St.  P.  B. 
Co.  21  Minn.  207, 18  Am.  Rep.  393;  Koonsv.  St. 
Louis  db  I.  M.  B.  Co.  65  Mo.  592:  Kamas  C. 
B.  Co.  V.  Fitzsimmonn,  22  Kan  686,  81  Am. 
Rep.  203:  Ferguson  v.  Columbus  db  B.  B.  Co, 
75  Ga  637;  and  Barrett  v.  Southern  P.  Co.  91 
Cal.  296,  also  support  this  doctrine,  and,  are, 
all  of  them,  so  called  "turntable  cases."  It  is 
apparent,  however,  that,  if  the  duty  exists  in 
tbe  case  of  a  railroad  company  having  a  dan- 
gerous attraction  upon  its  land,  it  exists  equally 
in  tbe  case  of  a  private  landowner,  who,  for 
the  purpose  of  carryinir  on  his  business  prop- 
erly, maintains  upon  bis  premises  an  attraction 
of  a  character  dangerous  to  children.  And, 
in  fact,  numerous  cases  may  be  found  in  the 
books  where  "dangerous  attractions"  other 
than  turntables,  placed  upon  tbe  premises  of 
the  individual  owner,  for  their  more  complete 
beneficial  user,  have  been  held  to  charge  him 
with  the  duty  of  protecting  children  who  are 
allured  thereby.  Siddall  v.  Jansen,  168  111. 
43.  39  L.  R.  A.  112;  Birge  v.  Gardiner,  19 
Conn.  507,  50  Am.  Dec.  261;  Whirleyv.  White- 
man,  1  Head,  (110;  Powers  v.  Uarloxc,  53  Mich. 
507.  51  Am.  Rep.  154;  and  Bransom  v.  Lahrot, 
81  Ry.  638,  50  Am.  Rep.  198.  are  cases  of  this 
character.  But.  although  this  doctrine  has  re- 
ceived the  support  of  many  courts  of  high  dis- 
tinction, it  has  been  absolutely  repudiated  by 
other  courts,  whose  decisions  rank  equally  high. 
The  cases  of  Frost  v.  Eastern  B.  Co.  64  N.  H. 
220;  Daniels  v.  New  York  dt  K  E.  B.  Co.  154 
Mass.  340.  13  L.  R.  A.  248;  and  Walsh  v. 
File?iburg  B.  Co.  145  N.  Y.  m,  27  L.  R.  A. 
724,  all  declare  that  no  distinction  exists  be- 
tween adults  and  infants  when  entering  unin- 
vited upon  lands  of  another,  with  relation  to 
the  duty  which  tbe  owner  or  occupier  of  such 
lands  owes  to  them.  The  same  view  is  ex- 
pressed by  the  supreme  court  of  this  state  in 
tbe  case  of  Turess  v.  New  York,  S.  db  W.  B. 
Co,  (N.  J.  L.)  40  Atl.  614,  in  an  opinion  by 
Magie,  Ch.  J.,  which  has  lately  been  promul- 
gated, in  which  the  whole  subject  is  carefully 
and  exhaustively  considered.  This  court,  how- 
ever, has.  up  to  the  present  time,  never  been 
called  upon  to  decide  tbe  question,  and  we  are 
free  to  adopt  either  the  view  taken  by  tbe 
United  States  Supreme  Court  in  Sioux  City  dh 
P.  B.  Co.  V.  Stout,  17  Wall.  657,  21   L.  ed. 
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745,  and  the  cases  which  have  followed  it,  or 
that  taken  by  the  courts  of  Massachusetts, 
New  Hampshire,  aud  New  York,  as  well  asbj 
our  supreme  court,  according  as  (be  one  or  the 
other  shall  the  more  commend  itself  to  us. 

It  must  be  conce<ied,  I  think,  that  the  rule 
which  imposes  liability  upon  the  landowner  is 
a  hard  ooe,  so  far  as  he  is  concerned,  in  this 
respect;  that,  no  matter  how  carefully  be  may 
endeavor  to  protect  himself  by  discbargiog  the 
duty  which  the  law  places  upon  him,  the 
probability  of  bis  failure  is  great.  When  con 
tern  plating  the  alteration  of  bis  knd  from  the 
condition  in  which  nature  left  it  for  the  pur- 
pose of  obtaining  a  more  beneficial  user  there- 
from, he  must  first  consider  whether  the  altera- 
tion will  render  it  attractive  to  children  of  ten- 
der years,  and,  if  so.  whether  they  will  be  sub- 
jected to  danger  if  they  succumb'to  the  attrac- 
tion. If  he  honestly  concludes  that  the  change 
will  not  operate  to  attract  children,  and  that, 
therefore,  altliough  it  may  make  bis  property 
dangerous,  he  is  under  no  obligation  to  provide 
for  their  safety,  or  if  he  concludes  that,  al- 
though the  alteration  may  render  his  property 
attractive  to  children,  they  will  not  incur  dan- 
ger by  coming  upon  it,  and  for  either  of  these 
reasons  fails  to  take  precautions  for  their 
safety,  it  will  be  for  the  jury  to  say  whether 
he  must  answer  for  the  result  if  injury  to  a 
child  follows  upon  his  omission;  and  their 
verdict  will  depend  upon  whether,  in  their 
opinion,  he  had  reasonable  ground  for  his  con- 
clusion. So,  too,  if  be  appreciates  that  the 
change  which  he  proposes  to  make  will  render 
his  premises  dangerously  attractive  to  children, 
and  takes  precautions  to  exclude  them  there- 
from, it  is  still  possible  that  they  may  elude 
his  vigilance,  and  receive  hurt  while  trespass- 
ing; and  when  that  occurs  it  at  once  becomes 
a  question  for  the  jury  to  say  whether  or  not 
the  injury  was  the  result  of  the  want  of  due 
care  on  the  part  of  the  landowner  in  affording 
that  protection  which  his  duty  required. 
What  the  conclusion  of  the  jury  would  be  in 
any  given  case,  of  course  no  one  can  tell.  The 
fact,  however,  is  suggestive  that  in  every  re- 
ported case,  so  far  as  I  have  examined  them 
(and  I  have  examined  many),  where  this  doc- 
trine has  been  under  consideration,  it  has  al 
ways  been  the  landowner,  and  never  the  in- 
jured child,  who  was  trying  to  avoid  the  re- 
sult of  the  verdict  of  the  jury.  It  is  only  in 
those  cases  where  the  action  of  the  jury  has 
been  controlled  by  the  trial  court  that  the  in- 
jured child  has  so'ujrht  a  review.  The  proba- 
bility that  the  landowner  will  not  be  able  to 
avoid  liability  for  injuries  to  children  who 
come  upon  his  lands  without  invitation,  no 
matter  how  careful  he  may  have  been,  while 
it  affords  no  reason  for  denying  the  existence 
of  the  rule  which  holds  him  to  responsibility, 
certainly  requires  that  we  should  not  accept  it 
as  sound,  unless  it  rests  upon  a  solid  founda- 
tion. 8ome  of  the  coses  above  cited,  in  which 
the  liability  of  the  landowner  has  been  sus 
tained,  assume  that  the  duty  of  protection 
rests  upon  him  merely  by  reason  of  the  inabil 
ity  of  the  child  to  care  for  its  own  safety,  and 
discuss  only  the  question  whether  the  alleged 
duty  has  been  negligently  performed.  Others 
of  the  cases  consider  the  question  of  the  exist 
ence  of  the  duty,  and  sustain  it  on  the  ground 
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that  the  landowner  who  places  upon  bis  land 
anything  which  is  attractive  to  children,  and 
at  the  same  time  dangerous  to  them  if  they 
yield  to  the  attraction,  is  presumed  to  know 
that  they  are  likely  to  be  overcome  by  the 
temptation  presented  to  them,  and  that,  there- 
fore, he  is  to  be  considered  as  having  "allured" 
or  impliedly  invited  them  to  come  upon  his 
premises,  and  submit  themselves  to  the  dan- 
gers there  encountered. 

The  suggestion  contained  in  the  line  of  cases 
first  adverted  to,  viz.,  that  the  duty  of  protec- 
tion is  cast  upon  the  landowner  solely  by  resr 
son  of  the  inability  of  the  child  to  care  for  its 
own  safety,  seems  to  me  to  be  unsound  in 
principle.  Primarily,  the  duty  of  affording' 
protection  to  a  child  rests  upon  the  parent, 
who  is  responsible  for  its  being  If  the  par- 
ent neglects  the  dutv  which  the  law  casts  upon 
him,  and  permits  his  child  to  stray  upon  ibe 
land  of  another,  and  there  incur  peril,  whj 
should  the  duty  of  protection  be  shifted  from 
the  negligent  parent  to  the  owner  of  the  land? 
It  is  usually  the  fact,  in  cases  of  this  kind, 
that  the  landowner  has  no  knowledge  that 
children  have  come  upon  bis  premises,  and 
are  exposed  to  danger  there,  until  after  injurj 
has  actually  occurred;  while  other  persona, 
who  are  passing  by,  frequently  observe  the 
risk  that  is  being  fun  by  childish  intruders, 
but  take  no  steps  to  bring  it  to  an  end.  If  the 
duty  of  protection,  under  such  circumstHnces, 
is  to  be  shifted  from  the  parent  to  a  third  per- 
son, it  would  seem  more  consonant  with  rea- 
son to  place  it  upon  those  who  have  knowledce 
of  the  existence  of  the  danger  and  opportunity 
to  terminate  it.  rather  than  upon  the  land- 
owner, who  is  entirely  ignorant  of  the  entry  of 
the  children  upon  his  premises.  The  mere 
fact  that  a  child  is  unable  to  guard  itself 
against  peril,,  and  that  its  parent  fails  to  pro- 
vide for  its  safety,  does  not,  ipso  facto,  cast 
upon  any  third  person  the  duty  of  affording  it 
protection. 

Nor  am  I  able  to  appreciate  the  force  of  the 
reasoning  upon  which  the  conclusion  is  based 
that  a  landowner  who  puts  upon  his  premises 
a  structure  which  is  attractive,  and  also  dan- 
gerous, to  children,  is  to  be  regarded  as  having 
by  implication  invited  ihem  to  enter,  or  as  hav- 
ing "allured"  them  intodauger.  and  is,  there- 
fore, to  be  held  to  the  same  measure  of  respon- 
sibility as  if  he  had  expressly  invited  them  to 
come  upon  his  lands.  No  one,  I  presume,  will 
contend  that  a  landowner,  who.  in  the  bene- 
ficial user  of  his  premises,  places  thereon  some- 
thing which  attracts  children  into  danger. 
really  putsit  there  with  the  intention  of  extend- 
ing an  invitation  to  them,  or  of  luring  them 
into  jeopardy.  On  the  contrary,  it  will  be  ad- 
mitted that  the  entry  is  ordinarily  against  the 
desire  of  the  landowner,  and  that,  if  his  per- 
mission was  asked,  it  would  be  refused.  But 
the  argument  is  that  the  intent,  although  it 
does  not  exist  in  fact,  nevertheless  exists  in' law, 
because  every  man  is  presumed  to  intend  the 
natural  consequences  of  his  acta.  The  fallacy 
of  this  argument  is  clearly  shown  in  an  inter- 
esting and  instructive  article  on  the  liability  of 
landowners  to  children  enterine  without  per- 
i  mission,  by  Hon.  Jeremiah  Smith,  a  former 
I  justice  of  the  supreme  court  of  New  Hamp- 
i  shire,  published  in  the  Harvard  Law  Review 
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in  January  and  February,  1898.  The  author 
says:  **The  so-called  presumption  *that  ever^ 
man  intends  the  probable  conseqiience  of  bis 
acts'  is  not  a  rule  of  law  'further  or  otherwise 
than  as  it  is  a  rule  of  common  sense;'  in  other 
words,  the  'presumption'  is.  at  most,  only  a 
prima  facie  presumption,  and  may  be  strong, 
weak,  or  utterly  inelYicacious,  according  to  the 
varyinir  situations  where  the  attempt  is  made 
to  apply  it.  If  the  result  in  question  is  one 
which  men  are  frequently  prone  to  desire,  and 
there  is  no  assignable  reason  for  the  act  except 
the  single  one  of  accomplishing  that  particular 
result,  the  inference  that  the  result  was  in- 
tended is  strong.  If  on  the  other  band, 
the  result  is  one  which  not  one  man  in 
ten  thousand  desires,  and  there  is  another 
assigoable  reason  for  the  act,  and  one. 
moreover,  by  which  men  are  generally  influ- 
enced, and  whichisamplysufHcient  to  account 
for  the  act,  the  inference  is,  practically  speak- 
ing, reduced  to  zero."  If  the  landowner  is  to 
be  held  responsible  for  injuries  resulting  from 
an  entry  by  a  child  upon  his  premises,  merely 
because  he  has  placed  there  something  which 
presents  a  temptation  to  the  child  that  it  can- 
not (or.  rather,  does  not)  resist,  althoujzh  the 
entry  is  not  only  without  his  consent,  but 
against  his  desire,  why.  in  principle,  is  he  not 
eaually  responsible  for  injuries  received  by  an 
adult  trespasser,  who  yields  to  the  temptation 
presented  by  a  dangerous  attraction  which  is 
placed  upon  the  land,  particularly  if  such  tres- 
passer be  so  constituted  mentally  as  not  to  ap 
predate  the  impropriety  of  his  entry,  or  to  un- 
derstand the  danger  which  he  is  incurring? 
The  viciousness  of  the  reasooine  which  fixes 
liability  upon  the  landowner  because  the  child 
is  attracted  lies  in  the  assumption  that  what 
operates  as  a  temptation  to  .a  person  of  imma- 
ture mind  is,  in  effect,  an  invitation.  Such  an 
assumption  is  not  warranted.  As  was  said  by 
Holmes,  J.,  in  Holbrook  v.  Aldrkh,  lft8  Mass. 
16,  36  L.  R.  A.  493:  "Temptation  is  not  al 
ways  invitation.  As  the  common  law  is  under- 
stood by  the  most  competent  authorities,  it  does 
not  excuse  a  trespass  because  there  is  a  tempta 
tion  to  commit  it,  or  hold  property  own- 
ers bound  to  contemplate  the  infraction  of 
property  rights  because  the  temptation  to  un- 
trained" minds  to  infringe  them  mieht  have 
been  foreseen."  No  good  purpose  will  be  ef- 
fected by  discussing  here  the  various  cases 
which  have  been  supposed  to  sustain  the  doc- 
trine first  put  forward  in  Sioux  City  db  P  R.Co. 
V.  Haul,  17  Wall.  657,  21  L.  ed.  74*5.  I  refer  to 
cases  like  Bird  v.  Holbrook,^  Bing.  628,  where 
the  plaintiff  was  injured  while  trespassing 
upon  the  lands  of  the  defendant  by  the  dis- 
cbarge of  a  spring  gun,  which  had  been  set  by 
the  defendant  for  the  protection  of  bis  prop- 
erty against  thieves;  Totcnfiend  v.  Wathen,  9 
East,  277,  where  the  plaintiff's  dogs  were 
caught  and  killed  in  traps  set  by  the  defend- 
ant upon  his  premises,  and  baited  with  de 
cayiug  meal,  tor  the  purpose  of  entrapping 
his  neigbbor's  dogs;  and  Lyvch  v.  Nurdin, 
1  Q.  B.  29.  where  the  plaintiff,  a  child,  was 
injured  while  playing  with  a  horse  and 
cart  which  the  defendant's  servant  had  care- 
lessly left  standing  unguarded  in  the  public 
highway.  That  they  are  not,  in  fact,  au- 
thority '  for  any  such  doctrine  is  clearly 
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shown  by  Peckham.  J.,  in  WaUh  v.  Fiteh- 
burg  R.  Co.  145  N.  Y.  301,  27  L.  R.  A.  724, 
and  by  Lathrop.  J.,  in  Daniels  v.  New  York 
dt  N,  E,  R.  Co.  154  Mass.  849,  13  L.  R.  A. 
248. 

The  general  rule  with  regard  to  the  duty 
which  a  landowner  owes  to  persons  coming 
upon  his  premises  is  that,  where  the  entry  is 
made  by  bis  invitation,  either  express  or  im- 
plied, he  is  required  to  use  reasonable  care  to 
have  his  premises  in  a  safe  condition;  but  that, 
where  the  entry  is  made  merely  by  his  per- 
mission (and  a  fortiori,  where  it  is  an  actual 
trespass),  the  landowner  is  under  no  obliga- 
tion to  keep  his  premises  in  a  nonhazardous 
state;  his  only  duty  to  a  licensee  or  a  tres- 
passer is  to  abstain  from  acts  wilfully  inju- 
rious. And  this  rule  has  been  frequently 
enforced  by  the  courts  of  this  state.  Phiilips 
V.  Bvrlington  Library  Go.  55  N.  J.  L.  307; 
Mathews  v.  Bensel,  51  N.  J.  L.  30;  Vander- 
beck  v.  Hendry.  34  N.  J.  L.  467;  Fittpatnck  v. 
Cvmberland  Glass  Mfg.  Co.  (N.  J.  L.)  39  Atl. 
675:  Ttwess  v.  New  York,  8.  dt  W.  R.  Co.  (N. 
J.  L.)  40  Atl.  614.  In  the  cases  of  Frost  v. 
EasUrn  R.  Co.  64  N.  H.  220;  DanieU  v.  New 
Tin-k  <fe  ^.  E.  R.  Co.  154  Mass.  849, 13  L.  R.A. 
248;  Walsh  y.  Fitchbvrg  R.  Co.  145  Mass.  301. 
27  L.  R.  A.  724,  and  Turess  v.  New  York.  S. 
db  W.  R.  Co.  (N.  J.  L.)  40  Atl.  614  (in  which, 
as  has  already  been  stated,  the  courts  of  New 
Hampshire,  Massachusetts,  New  York,  and 
our  own  supreme  court,  have  refused  to  adopt 
the  rule  of  liability  as  declared  in  Sioxix  City 
dh  P.  R.  Co  V.  Stout,  and  the  cases  wljich  fol- 
lowed it),  the  basis  of  decision  was  the  rule 
lust  adverted  to.  In  the  New  York  case  the 
infant  plaintiff  was  conceded  to  have  been 
upon  the  defendant  company's  premises  by 
its  permission.  In  the  Massachusetts  and  New 
Hampshire  cases  he  was  a  mere  trespasser. 
In  each  case  the  conclusion  was  that  a  licensee 
or  a  trespasser,  who  entered  upon 'the  lands 
of  another,  assumed  all  risk  of  danger  which 
was  incident  to  the  condition  of  the  premises; 
that  the  landowner  was  not  responsible  for 
injuries  received  by  him  unless  they  were  in- 
tentionally inflicted;  and  that  the  fact  of  the 
licensee  or  trespasser  being  an  infant  of  tender 
years  afforded  no  reason  for  modifying  the 
rule,  and  charging  the  landowner  with  a  duty 
which  did  not  otherwise  exist.  In  Vanderbeck 
V.  Hendry,  34  N  J.  L.  467;  Fitzpatrick  v. 
Cumberland  Class  Mfg.  Co  (N.  J.  L.)  39  Atl. 
675;  and  Turess  v.  New  York,  8.  <fe  W.  R.  Co. 
(N.  J.  L.)40  Atl.  614, — our  supreme  court  took 
a  similar  view,  holdiog  in  each  case  that  the 
infancy  of  the  plaintiff  afforded  no  ground 
for  a  recovery  against  the  landowner.  In  my 
judgment,  the  reasons  upon  which  the  doc- 
trine of  landowner's  liabiliiy  for  injuries  re- 
ceived by  children  entering  upon  bis  premises 
is  restea  do  not  justify  such  a  material  re- 
striction upon  the  full  and  untrammeled  en- 
joyment of  real  property.  On  the  contrary, it 
seems  to  me  that  the  doctrine  of  nonliabilit5\ 
promulgated  by  the  line  of  cases  last  referred 
to.  is  more  in  accord  with  settled  principles, 
and  should  therefore  be  adopted  by  this  court. 
I  conclude,  therefore,  that  there  was  error  in 
submiltine  to  the  jury  the  question  whether, 
under  the  circumstances  of  this  case,  the  de 
fendant  company   was  chargeable  with  the 
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duty  of  providing  for  the  safety  of  the  plain- 
tiff. The  trial  judge  should  have  directed  a 
verdict  for  the  defeudaot. 

The  judgment  belmo  should  be  reversed. 

Collins,  J.,  coDcurriug: 

The  trial  judge  expressly  charged  the  jury 
that  proprietors  of  land  are  **  liable  for  inju- 
ries resulting  to  children, although  trespassing 
at  the  time,  when,  from  the  peculiar  nature 
and  open  and  exposed  position  of  some  dan- 
gerous defect  or  agent, the  owner  should  rea- 
sonably anticipate  such  an  injury  to  flow 
therefrom  as  actually  happens;"  and,  in  effect, 
he  also  charged  that  if  **the  turntable  was, 
from  the  construction  and  location,  as  to  chil- 
dren of  tender  years,  a  dangerous,  and  at  the 
same  time  an  alluring,  machine, — one  which 
when  seen  would  allure  children  to  come  upon 
it  for  the  purpose  of  playing  upon  it,"— or  if 
*Mt  was  located  in  such  proximity  to  the 
public  highway,  or  the  locality  was  such  a 
public  one,  that  it  might  be  reasonably  an- 
ticipated that  children  would  be  allured  to  it," 
then  a  duty  was  due  from  the  defendant  '*to 
exercise  due  care  to  protect  children  of  tender 
age  from  injury."  Exception  was  duly  taken. 
The  Chief  Justice,  in  repudiating  like  as- 
sumptions in  the  Turese  Case,  now  approved, 
gave  conclusive  reasons  for  holding  them  er- 
roneous, and  for  those  reasons  I  vote  to  re- 
verse the  judgment  now  before  us.  Mr.  Jus- 
tice Gummere  correctly  recites  the  untenable 
theory  upon  which  this  case  was  left  to  the 
iury,and  nothing  more  is  rightly  now  involved. 
The  question  of  duty  to  children  who,  by  li- 
cense of  the  owner,  are  upon  private  property 
in  proximity  to  an  alluring  danger,  is  not  at 
present  open  for  decision. 

ff  Dixon,  Ludlow,  and  Kmei:er,JJ.,  dis- 
sent. 


John  WHALEN,  Plff,  in  mrr., 

V. 

CONSOLIDATED  TRACTION  COM- 
PANY. 


( N.J.. 
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*1.  When  a  passenger  in  ciukrge  of  a 
common  carrier  shows  that  he  was  in- 
jured througrb  some  defect  in  the  applianoes  of 
the  carrier,  or  tbrough  some  act  or  omlssioD  of 
tbe  oarrier^B  servant,  whlcb  mlirht  have  been 
prevented  by  a  bi^h  deirree  of  care,  tbe  jury  ba\'e 
tbe  riffbt  to  Infer  negllfrenoe  attributable  to  the 
carrier,  unless  tbe  carrier  proves  that  due  care 
was  exercised. 

8.  The  plalntiiT  testified  that»  while  a 
passenger  standing  upon  the  running 
board  of  a  crowded  trolley  car,  he  was 
thrown  off  tbe  car  by  the  conductor  of  tbe  car 
stumbling  against  him  as. he  passed  along  tbe 
board  in  tbe  discharge  of  his  duties,  but  that  he 

*Headnotefl  by  Dixon,  J. 

NoTK.— As  to  presumption  of  negligence  in  case 
of  injury  to  passenger,  see  note  to  Barnowski  v. 
Helson  (Micb.)  15  L.  H.  A.  t)eirinnlng  on  page  85:  also 
Budd  ▼.  United  Carriage  Ck).  (Or.)  27  L.  R.  A.  279,  and 
other  cases  cited  in  footnote  thereto. 
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did  not  know  the  cause  of  tbe  stumble.  Held, 
tliat  on  this  state  of  the  case  a  nonsuit  was  erro- 
neous. 

(June  20, 1898.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  granting  a  nonsuit  in  an  action 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  have  resulted  from  defendant's 
negligence.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McEwan  A  McEwan  and  Frank 
N.  Hardenbrook,  for  plaintiff  iD  error: 

The  negligence  of  the  defendant  consisted: 
(1)  In  permitting  its  cars  to  become  over- 
crowded to  such  an  extent  as  to  render  its  pas- 
sengers, by  reason  of  such  overcrowding,  liable 
to  increased  danger;  (2)  in  the  conductor  at- 
tempting to  pass  by  and  around  the  plaintiff 
while  he  occupied  such  a  position  .upon  tbe 
running  board;  (3)  in  interference  of  tbe  con- 
ductor  with  the  plaintiff  while  he  occupied 
such  a  position  on  the  running  board;  (4)  if  the 
conductor  could  ha?e  passed  around  plaintiff 
without  endangeriDg  his  safety,  tbe  conductor 
should  have  done  so.  and  if  he  could  not,  then 
it  was  negligence  to  attempt  it. 

Lehr  v.  Steinttay  dt  H,  P.  R.  Co.  118  N.  Y. 
556;  (iermantown  Pass.  R.  Co.  v.  WcUling,  97 
Pa.  55,  89  Am.  Rep.  796. 

Standing  on  tbe  front  of  a  horse  car  when 
there  is  room  inside  is  not  of  itself  conclusive 
evidence  that  a  person  injured  by  tbe  negli- 
gence of  the  driver  was  not  in  the  exercise  of 
due  care. 

Maguire  v.  Middlesex  R  Co.  115  Mass.  239; 
Werle  v.  Long  Island  R.  Co,  98  N.  Y.  650. 

Permission  to  occupy  the  platform  is  im- 
plied from  tbe  crowded  condition  of  tbe  inte- 
rior of  tbe  car,  and  also  from  acceptance  of 
fare  with  passenger  in  such  a  position. 

Graham  v.  Manhattan  R.  Co.  149  N.  Y.  886; 
Merwin  v.  Manhattan  R.  Co.  48  Hun.  608,  Af- 
firmed without  opinion  in  118  N.  Y.  659;  dark 
V.  Hifghth  Ate.  R.  Co.  36  N.  Y.  185,  93  Am. 
Dec.  495:  Ginna  v.  Second  Are.  R,  Co.  67  N. 
Y.  596;  New  York,  L.  E.  dt  Wl  R.  Go,  ▼.  BaU, 
53  N.  J.  L.  288;  Watson  v.  Camden  db  A.  R, 
Co.  55  N.  J.  L.  126,  19  L.  R.  A.  487, 

Messrs,  Vredenburi^h  ft  Garretsoa  for 
defendant  in  error. 

Dizon*  J.,  delivered  the  opinion  of  tbe 
court: 

The  circumstances  presented  by  the  plain- 
tiff's evidence  on  the  trial  of  this  cause  are  as 
follows:  On  June  21, 1^96,  about  9:40  o  'clock 
p.  M.,  the  plaintiff  with  his  wife  and  foar 
young  children,  boarded  a  trolley  car  of  tbe 
defendant  in  Bayonne  for  the  purpose  of  riding 
to  Jersey  City.  The  car  was  an  open  one, 
with  a  board  running  along  the  outside  upon 
which  the  conductor  walked  to  collect  fares. 
When  tbe  car  stopped  to  receive  tbe  plaintiff, 
it  was  crowded  with  passengers,  not  only 
within  the  car,  but  also  on  the  running  board 
outside.  The  plaintiff's  wife  and  children  se- 
cured places  inside,  but  the  plaintiff  himself 
stood  upon  tbe  board  near  the  middle  of  the 
car.  crowded  in  among  other  passengers,  and 
holding  on  to  an  upright  post  of  the  car.  When 
he  had  been  in  that  position  about  fifteen  min- 
utes, the  conductor,  who  had  passed  by  him 
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several  times  collecting  fares,  approached  him 
again  in  going  from  front  to  rear  on  the  board, 
and  then  occurred  the  accident  for  which  the 
plaintiff  sues,  and  which  on  the  trial  he  thus 
described:  "He  [ihe  conductor]  was  passing 
right  around  me,  and  somehow  he  stumbled, 
— I  could  not  say  how,— but  he  caught  hold 
of  me  to  save  himself.  He  caught  me  by  the 
shoulder,  and  threw  me  off  the  car.  He  tried 
to  catch  the  upright,  and  lost  his  foot,  and 
caught  hold  of  me."  Upon  this  evidence  a 
judgment  of  nonsuit  was  entered,  which  the 
plaintiff  seeks  to  have  reversed. 

It  is  clear  that,  although,  by  taking  his  stand 
upon  the  outside  running  board  of  the  car,  the 
plaintiff  assumed  the  risk  of  such  dangers  as 
were  obviously  incident  to  that  position,  still 
the  company,  by  accepting  him  there  as  a  pas- 
senger, owed  to  him  the  duty  arising  out  of 
that  relation.  City  R.  Co,  v.  Lee,  50  N  J.  L. 
435;  J!feu>  York,  L.  E.  A  W,  R.  Co.  v.  Ball,  53 
N.  J.  L.  283:  Watson  v.  Camden  d>  A,  R,  Co, 
55  N.  J.  L.  125;  Graham  v.  Manhattan  RCo. 
140  N.  Y.  836.  Consequently,  while  one  of  the 
obvious  dangers  of  his  position  was  that  result- 
ing from  the  use  of  the  board  by  the  conductor, 
it  would  nevertheless  be  competent. for  the 
plaintiff  to  insist  that  in  the  manner  of  using 
it  the  conductor  had  been  guilty  of  a  breach 
of  the  defendant's  duty  towards  him. 

It  is  contended  for  the  plaintiff  that  the  com- 
pany might  be  held  responsible  for  not  provid- 
ing a  car  within  which  he  might  ride  safely, 
or  for  not  furnishing  other  means  for  the  pass- 
age of  the  conductor  in  the  discharge  of  his 
functions;  but,  even  if  it  could  be  maintained 
that  the  company  was  under  such  obligations 
to  the  public,  it  was  evident  to  the  plaintiff, 
before  he  boarded  the  car,  that  with  respect  to 
that  ride  those  duties  could  not  be  performed 
towards  him,  and  for  that  ride  be  took  the 
risk  of  their  nonperformance,  and  absolved  the 
company  therefrom.  Under  the  circumstances 
of  this  case,  the  only  breach  of  duty  chargeable 
against  the  defendant  would  He  in  a  lack  of  due 
care  on  the  part  of  the  conductor  as  he  passed 
along  the  board  and  therefore  we  must  con- 
sider whether  the  evidence  was  such  as  should 
have  been  submitted  to  the  jury  on  the  ques- 
tion of  his  negligence.  The  ordinary  rule  in 
actions  for  negligence  is  that  plaintiff  must 
produce  some  atflrmatlve  proof  of  the  want  of 
care  on  the  part  of  the  defendant;  and.  if  his 
evidence  is  as  consistent  with  care  as  with  neg- 
ligence in  the  defendant,  he  must  fail.  Cotton 
▼.  Wood,  8  C.  B.  N.  S.  568;  Hammack  v.  White, 
11  C.  B.  N.  8.  588;  Welter  v.  McGormiek,  47 
N.  J.  L.  397,  54  Am.  Rep.  175;  Searles  v. 
Manhattan  R.  Co.  101  N  Y.  661.  Bui  in  ac- 
tions for  injuries  suffered  by  passengers  while 
in  charge  of  common  carriers  the  rule  is  some- 
what different.  The  rule  there  applicable  is 
modified  by  the  doctrine  which  seems  to  have 
given  rise  to  the  almost  absolute  responsibility 
of  the  common  carrier  of  goods,— the  doctrine 
that  the  carrier's  greater  means  of  ascertaining 
and  disclosing  the  cause  of  damage  place  upon 
him  a  greatejr  duly  of  explanation.  The  rule 
supported  by  authority  is  that  when  a  pass- 
enger showa  that  he  was  injured  through  some 
defect  in  the  appliances  of  the  carrier,  or 
,  through  some  act  or  omission  of  the  carrier's 
servant,  which  might  have  been  prevented  by 
41  L.  R.  A. 


due  care,  then  the  jury  have  the  right  to  infer 
negligence,  unless  the  carrier  proves  that  due 
care  was  exercised.  Thus  in  Christie  v.  Origgs, 
2  Campb.  79,  the  plaintiff,  a  passenger  in  a 
stage  coach,  proved  that  the  axle-tree  broke; 
and  Mansfield,  Ch.  J.,  deeming  such  proof 
prima  facie  evidence  of  negligence,  called  upon 
the  defendant  to  show  that  the  damage  arose 
from  mere  accident.  In  Carpue  v.  London  <£* 
B,  R.  Co.  5  Q.  B.  747.  where  the  train  had 
left  the  track.  Chief  Justice  Denman  instructed 
the  jury  that,  the  exclusive  management  of 
the  machinery  and  railway  being  in  the  hands 
of  the  defendants,  it  was  presumable  that  the 
accident  arose  from  their  want  of  care,  unless 
they  gave  some  explanation  of  the  causfs  by 
which  it  was  produced,  which  explanation  the 
plaintiff,  not  having  the  same  means  of  knowl- 
edge, could  not  reasonably  be  expected  to  give. 
In  Stokes  v.  Saltonsiall,  18  Pet.  181,  10  L.  ed. 
115,  where  the  plaintiff's  wife  had  been  injured 
by  the  upsetting  of  a  sta^y^e  coach  in  which  she 
was  a  passenger,  a  charge  to  the  jury  that  the 
fact  that  the  coach  was  upset  was  prima  facie 
evidence  of  carelessness,  was  approved.  In 
Feital  v.  Middlesex  R.  Co.  109  Mass.  398.  12 
Am.  Rep.  720,  it  was  held  that  on  trial  of  an 
action  against  a  street-railway  corporation  for 
injuring  a  passenger,  proof  that  the  injury  was 
caused  by  a  car's  running  off  the  track  at  a  place 
where  the  track  and  the  car  were  under  the  ex- 
clusive control  of  the  defendants  was  sufficient 
to  charge  them  with  negligence,  in  the  absence 
of  any  evidence  that  the' accident  happened 
without  their  fault.  The  same  application  of 
the  rule  was  made  in  Sei/bolt  v.  Jfew  York,  L. 
E  &  W.  R.  Co.  95  N.  Y.  563,  47  Am.  Rep. 
75.  In  Pennsylvania  R.  Co.  v.  Mae  Kinney, 
124  Pa.  462,  2  L.  R.  A.  820,  the  plaintiff,  while 
a  passenger  on  one  of  the  defendant's  trains, 
was  struck  in  the  eye  by  some  hard  substance 
hurled  from  without,  and  the  trial  judge 
charged  the  rule  of  law  applicable  to  the  case 
to  be  that  the  mere  happening  of  an 
injurious  accident  to  a  passenger  while  in 
the  hands  of  a  carrier  will  raise  prima  facie 
a  presumption  of  negligence,  and  throw  the 
onus  of  proving  that  it  did  not  exist  on  the 
carrier.  Of  this  charge  the  supreme  court 
said.  "It  is  an  old  and  well-settled  principle  of 
law  of  very  general  application  in  cases  of  in- 
jury to  passengers  while  in  the  course  of  trans- 
portation," but  that  it  could  be  invoked  only 
where  there  was  some  evidence  tending  to 
connect  the  carrier,  or  his  servants,  or  some  of 
the  appliances  of  transportation,  with  the  hap- 
pening of  the  injury.  See  also  2  Shearm.  & 
Redf.  Neg.  5th  ed.  §;  516.  Under  this  rule  we 
think  the  plaintiff's  evidence  presented  a  ques- 
tion for  the  jury.  His  injury  was  the  direct 
result  of  the  conductor's  act  in  seizing  him  to 
save  himself  as  he  stumbled.  The  cause  of 
his  stumbling  the  plaintiff  did  not  know,  and 
could  not  reasonably  be  required  to  ascertain 
and  disclose,  while  it  probably  was  known  to 
the  conductor,  the  agent  of  the  defendant. 
Bearing  in  mind  that  the  care  due  from  a  com- 
mon carrier  and  his  servants  towards  passen- 
gers in  their  charge  is  a  high  degree  of  care 
{ReadlieadY.  Midland  R.  Co.  L.  R.  4Q.  B.  379, 
893;  Caldwell  v.  New  Jersey  S.  B.  Co.  47  N.  Y. 
283;  Feital  v.  Middlesex  R.  Co,  109  Mass.  398, 12 
Am.  Rep.  720;  City  R.  Co.  v.  Lee,  50  N.  J.  L. 
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486;  Consolidated  Traction  Co,  v.  Thalheimer,  59 
N.  J.  L.  474).  it  is  certainly  not  irrational  to 
infer  that  the  conductor,  who  bad  passed  so 
often  over  the  same  place  under  apparently  the 
same  conditions  without  stumbling,  on  this  oc- 
casion stumbled  through  a  failure  to  exercise 


that  high  degree  of  care  required  of  him.  To 
preclude  the  jury  from  drawing  such  an  infer- 
ence, the  defendant  should  have  been  called 
on  to  explain  the  true  cause  of  the  occurrence. 
The  judgment  of  nonmit  mtut  be  retened, 
and  a  venire  de  noto  awarded. 
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PEOPLE  of  the  State  of  New  York,  ex  rel, 
Alonzo  A.  BURBY,  Reepi,, 

Lansing  M.  HOWLAND  ei  al.,  Apple. 
(166  N.  y.  270.) 

The  ezdnaion  of  the  Jastiees  of  the  peace 
of  a  single  town  from  the  exercise  of 
any  criminal  Jurisdiction  by  Laws  1896* 
cbap.  22.  relieving  tbem  of  the  duty  to  enforce 
tbe  criminal  law.  denying  tbem  compensation  for 
sucb  business,  and  virtually  prohibiting  all  peace 
officers  from  obeying  tbe  writs  of  sucb  justices 
In  criminal  cases,  is  a  violation  of  Const,  art.  0, 
which  provides  for  justices  of  tbe  peace  without 
expressly  saying  what  a  justice  of  the  peace  shall 
be. 

{O'Brien  and  Haight,  J  J,,  and  Parker,  Ch.  J.,  die- 
sent.) 

(March  8,  1808.) 

APPEAL  by  defendants  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court, 
Third  Department,  affirming  an  order  of  a 
Special  Term  for  Washington  County  a^vard- 
ing  a  ^rit  of  mandamus  to  compel  defendants 
to  audit  relator's  claim  for  services  as  justice 
of  the  peace.     Affirmed. 

Statement  by  Vann,  J.: 

The  town  of  Ft.  Edward,  in  Washington 
county,  embraces  a  territory  about  10  miles 
lon^  and  3  or  4  miles  wide,  with  a  population 
of  6,000  people.  It  contains  two  villages,  Ft. 
Edward,  with  a  population  of  nearly  4,000, 
and  embracing  a  territory  of  about  1  square 
mile,  and  Ft.  Miller,  a  very  small  place,  8  or 
0  miles  from  Ft.  Edward.  During  the  year 
1896  it  had  four  justices  of  tbe  peace,  of  whom 
the  relator  was  one,  and  five  constables,  and  all 
these  otficers  had  duly  qual  fied  and  were  act- 
ing as  such.  In  March  of  that  year,  pursuant 
to  chapter  22  of  the  Laws  of  1896,  Georire 
Turner,  one  of  said  justices  of  tbe  peace  was 
elected  police  justice  of  said  town,  and  Charles 
W.  Dean,  one  of  the  constables,  was  elected 
police  officer  thereof,  and  both  promptly  as- 
sumed the  duties  of  their  respective  offices, 
and  continued  to  discharge  the  same  during 
the  remainder  of  the  year.  Between  the  Ist 
of  June  and  the  15th  of  October,  1896,  the  re- 
lator, who  was  elected  in  March,  1894,  per- 
formed services  for  said  town  as  a  justice  of 
the  peace  in  criminal  actions  and  proceedings, 
and  on  the  12th  of  November  following  ren- 

NOTB.— For  constitutional  protection  of  terms  of 
office,  see  also  State,  Gibson,  v.  Friedley  CInd.)  21 
L.  K.  A.  684:  Aikman  v.  Bdwards  (Kan.)  80  L.  R.  A. 
140:  and  State,  Yancey,  v.  Hyde  (Indj  13  L.  R.  A.  79. 
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dered  a  bill  therefor,  duly  verified  to  the  town 
board,  which  refused  to  audit  any  part  thereof, 
for  the  reason,  as  certified  by  the  officers  com- 
posing tbe  board,  *Hhat  chapter  22  of  the  Laws 
of  1896  prohibits  the  audit  and  allowance  of 
tbe  same."  It  is  not  denied  that  the  services 
were  in  fact  rendered,  or  that  the  fees  charged 
are  at  the  rate  allowed  by  law.  Upon  a  peti- 
tion showing  these,  with  other  facts,  an  appli- 
cation was  made  by  the  relator  at  a  special 
term  of  the  supreme  court,  on  notice  to  the 
members  of  the  board,  for  a  peremptory  writ 
of  mandamus  to  compel  them  to  audit  and  al- 
low his  bill,  and  the  court,  after  hearing  both 
parties,  granted  the  motion,  and  issued  the 
writ.  The  order  granting  tbe  application  hav- 
ing been  affirmed  by  the  appellate  division, 
the  defendants  appealed  to  this  court: 

Mr,  Edgar  T.  Brackett,  with  Mr. 
Qeorge  Scott,  for  appellants: 

A  statute  will  be  declared  unconstitutional 
only  when  it  can  be  shown  beyond  reasonable 
doubt  that  it  conflicts  with  the  fundamental 
law:  and  until  every  reasonable  mode  of  recon- 
ciliation of  the  statute  with  the  Constitution 
has  been  resorted  to,  and  reconciliation  has 
been  found  impossible,  the  statute  will  be  up- 
held. 

People,  Henderson,  v.  Westehe*ter  County 
Supers.  147  N.  Y.  1,  30  L.  R.  A.  74. 

There  is  nowhere  in  tbe  Constitution  any  at- 
tempt to  prescribe  the  power,  or  jurisdiction, 
of  justices  of  the  peace,  and  limitations  not 
there,  either  in  express  language,  or  by  neces- 
sary implication,  do  not  exist 

Hiller  v.  Bvrlington  db  M.  Biter  H  Co,  TO 
N.  Y.  223. 

The  ultimate  result  of  the  act  is  simply  to 
revise,  as  to  the  town  of  Fort  Edward,  the  du- 
ties resting  upon  justices  of  the  peace,  and  where 
they  are  relieved  from  tbe  obligations  of  cer- 
tain duties,  to  relieve  the  town  of  the  bardoi 
of  paying  them  for  services  which  they  are  not 
compelled  to  render. 

There  is  nowhere  in  the  Constitution  any- 
thing prohibiting  the  legislature  from  so  doing. 

8tU  V.  Corning,  16  N.  Y.  297;  Brandon  v. 
Avery,  22  N.  Y.  469;  People,  Lynch,  v.  Duffy, 
49  Hun,  276. 

The  Constitution  contains  express  authority 
for  the  establishment  of  inferior  local  courts, 
limitations  not  being  expressed  or  implied  not 
existing. 

People,  Sinkler,  v.  Terry,  108  N.  Y.  1;  Bran- 
don V.  Avery,  22  N.  Y.  469;  Curtin  v.  Barton, 
189  N.  Y.  505. 

Messrs.  Lewis  E.  Carr  and  Edfi^r  Hull, 
for  respondent: 

Where  the  auditing  tribunal  refuses  to  audit 
a  proper  charge  against  the  division  of  the  state 
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that  tribunal  repreaeDts,  the  claimant  may  com- 
pel audit  by  mandamus 

PfOi  le,  Johnson,  v.  Delateare  County  Supers. 

45  N.  Y.  106:  Peo^,  Myers,  v.  Barnes,  114  N. 
T.  317;  People,  Thurnton,  v.  Elmira  Town 
Avdiiors,  82  N.  Y.  83. 

The  act  of  1890  offends  the  constitutional 
provision  requiring  that  the  subject  of  private 
or  local  bills  shall  be  expressed  in  the  title,  be- 
cause the  title  to  this  act  is  deceptive  and  mis 
leadinjK,  and  so  within  the  mischief  the  consti- 
tutional provision  was  intended  to  prevent. 

Johnston  V.  Sptcer,  107  N.  Y.  185;  Astor  v. 
Arcade  R.  Co.  113  N.  Y.  93.  2  L.  R.  A.  789; 
People,  Lee,  v.  Chautauqua  County  Suvers,  48 
N.  Y.  10;  People,  McConviU,  v.  HilU,  35  N.  Y. 
449;  Ferguson  v.  Ross,  126  N.  Y.  459. 

The  act  of  1896  is  invalid  because  it  in  effect 
destroys  a  constitutional  office.  It  aims  to 
prohibit  the  justices  of  the  peace  of  the  town 
of  Fort  Edward  from  discharging  their  duty, 
and  so,  by  indirection,  brings  about  what  the 
legislature  bad  no  power  to  do. 

Geraty  v.  Reid,  78  N.  Y.  64;  People,  Outwa- 
ter,  V.  Green,  56  N.  Y.  466:  People,  Bolton,  v. 
Albertson,  55  N  Y.  55;  Black.  Const.  Law.  252; 
Kent,  Com.  p.  454;  People,  Henry,  v.  Nostrand, 

46  N.  Y.  »75:  Bouvier,  Law  Diet  title.  Office; 
Reid  V.  Smoulter,  128  Pa.  824,  5  L.  R.  A.  517; 
People,  McEwan,  v.  Keeler,  29  Hun.  175;  State, 
Kennedy,  v.  Brunst,  26  Wis.  414.  7  Am.  Rep. 
84;  Warner  v.  People,  Conner,  2  Denio,  272,  48 
Am.  Dec.  740;  Com.,  Hepburn,  v.  Mann,  5 
Walts  &  8.  408. 

The  act  is  invalid  because  it  creates  in  the 
town  of  Fort  Edward  a  court,  not  local  and  of 
inferior  jurisdiction,  but  equal  to  and  co  ordi- 
nate with  the  courts  recognized  in  the  Consti- 
tution. 

A  justice's  court  in  a  town  is  not  an  inferior 
court. 

It  must  be  inferior  to  (he  court  whose  pro- 
vince it  invades,  and  in  whose  jurisdiction  it  is 
created. 

Waters  v.  Langdon,  40  Barb.  408;  Oeraty  v. 
Reid,  78  N.  Y.  64;  DepoHt  v.  Vail,  5  Hun,  310; 
Bocock  V.  Cochran,  32  Hun,  521;  Zugler  v.  Car- 
win,  12  App.  Div.  60;  Baird  v.  Bdfer,  12  App. 
Div.  23;  Pierson  v.  Fries.  8  App  Div.  418. 

An  inferior  and  local  court  which  the  legis- 
lature has  power  to  create  and  establish  has  no 
power  beyond  its  territorial  limits,  and  its 
process  cannot  run  into,  or  be  executed  in,  ad- 
jacent territory. 

Geraty  v  Reid,  78  N.  Y.  67;  Waters  v.  Lang 
don,  40  Barb.  408;  Pierson  v.  Fries,  3  App. 
Div.  418;  Landers  ▼.  Staten  Island  R.  Co.  53 
N.  Y.  450;  Baird  v.  Heifer,  12  App.  Div.  23; 
ZieQler  v.  Cortrin,  12  App.  Div.  60;  People, 
Sinkler,  v.  Terry,  108  N.  Y.  1;  Curtin  v.  Bar- 
ton, 189  N.  Y.  505. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  appeal  is 
whether  certain  sections  of  chapter  22  of  the 
Laws  of  1896,  entitled  "An  Act  to  Provide  for 
the  Better  Administration  of  Justice  in  the 
Town  of  Fort  Edward,  in  the  County  of 
Washington."  are  in  conflict  with  the  Constitu- 
tion of  the  state.  Bv  its  first  twelve  sections 
this  statute  provided  for  the  election,  at  the  an- 
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nual  town  meeting  in'the  year  1896,  of  a  police 
justice,  to  hold  office  for  two  years,  with  a  sal- 
ary of  $300  per  year,  and  declared  that  "said 
office  shall  be  one  of  the  towh  offices  of  said 
town."  He  was  given  the  same  jtirisdictlon  in 
all  criminal  cases  and  proceedings  as  is  pos- 
sessed by  justices  of  the  peace  in  said  town, 
and  it  was  made  his  duty  "to  hear,  try.  and 
determine  all  criminal  cases  and  proceedings 
which  a  court  of  special  sessions  has  power  to 
hear,  try,  and  determine."  On  or  before  the 
5th  day  of  each  month  he  was  required  to  pay 
over  to  the  supervisors  of  the  town,  for  the  use 
of  the  poor  thereof,  all  moneys  received  by 
him  for  costs,  charges,  fees,  or  fines  in  any 
proceedings  before  him  for  the  month  immedi- 
ately preceding.  The  next  biz  sections  pro- 
vided for  the  election  at  the  same  time,  of  a 
police  officer,  **astown  officer  of  said  town," 
at  a  salary  of  $30  per  month,  with  all  the  pow- 
ers, duties,  and  liabilities  that  constables  of 
said  town  "have  with  regard  to  all  criminal 
matters  and  all  proceedings  of  a  criminal  na- 
ture." All  fees  received  by  him  were  to  be 
paid  over  once  a  month  to  the  supervisor  for 
the  use  of  the  poor  of  the  town,  and  both  he 
and  the  police  justice  were  required  to  he  resi- 
dent electors  of  the  town.  Sections  19  and  20 
of  said  act  are  as  follows: 

"Sec.  19.  The  sheriff,  under  sheriff,  deputy 
sheriffs,  or  constables  elected  or  appointed  in 
the.  county  of  Washington,  or  the  village  or 
town  of  Fort  Edward,  or  any  railroad  officer 
or  detective  employed  by  any  railroad  com- 
pany whose  road  extends  into  or  runs  through 
said  county  of  Washington,  shall  not,  as  such, 
be  compelled  to  serve  within  the  town  of  Fort 
Edward,  or  village  of  Fort  Edward,  any  sum- 
mons, warrant,  subpoena,  commitment,  order, 
notice,  paper,  or  process  whatever,  issued  or 
directed  by  the  police  justice  of  said  town,  or 
village,  or  any  justice  of  the  peace,  residing 
or  doing  business  therein,  in  execution  of  the 
laws  of  this  state  for  the  prevention  of  crime 
and  the  punishment  of  criminal  offenders,  or 
of  the  police  laws  or  regulations  of  the  state, 
or  in  any  proceedings  collateral  to  or  con- 
nected with  the  execution  of  such  general 
laws  or  regulations,  or  of  the  by  laws,  rules, 
regulations,  or  ordinances  of  said  town,  or  of 
said  village  aforesaid;  nor  sbtill  the  county  of 
Washington,  or  any  of  the  towns  therein,  or 
the  village  of  Fort  Edward,  be  chargeable 
with,  or  m  any  way  liable  to  pay  any  such 
sheriff,  under  sheriff,  deputy  sheriff,  consta- 
ble, or  railroad  officer  or  detective,  any  fees  for 
services  rendered,  or  disbursements  paid  or  in- 
curred, under  or  by  virtue  of  such  warrants, 
subpoenas,  commitments,  order,  notice,  paper, 
or  process  whatever. 

"Sec.  20.  No  justice  of  the  peace  of  the 
town  of  Fort  Edward  or  police  justice  of  said 
village  shall  be  compelled  to  issue  any  sum- 
mons, warrants,  subpoenas,  commitment,  or- 
der, notice,  paper,  or  process  whatever,  for 
any  criminal  offense,  within  said  town,  nor 
shall  the  county  of  Washington,  or  any  town 
therein,  or  the  village  of  Fort  Edward,  be 
chargeable  with,  or  in  any  way  liable  to  pay 
any  such  justice  of  the  peace,  or  police  justice 
of  such  village,  any  fees  for  any  services  ren- 
dered, or  disbursements  paid  or  incurred,  un- 
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der  or  by  virtue  of  any  such  warrauts,  subpoe- 
Das,  commltmeDts,  orders,  notices,  papers,  or 
process  whatever." 

The  object  of  this  act,  as  claimed  by  the  ap- 
pellants, IS  ''the  abolition  of  fees  and  the  con- 
sequent saving  to  the  taxpayers"  of  the 
town  of  Ft.  Edward;  but,  as  claimed  by  the 
respondents,  it  is  the  abolition  pro  tanto,  and 
by  an  indirect  method,  of  the  office  of  justice 
of  the  peace  in  said  town.  The  main  question 
presented  for  decision  is  whether  the  sections 
quoted  above  from  the  act  of  1896  are  in  vio- 
lation of  article  6  of  the  Constitution  of  this 
state.  That*article  establishes  the  judiciary  of 
the  state,  the  same  as  previous  articles  had  es- 
tablished the  legislative  and  executive  depart- 
ments of  government.  By  its  17th  section  it 
provides  that  **the  electors  of  the  several  towns 
shall,  at  their  annual  town  meetings,  .  .  . 
elect  justices  of  the  peace,  whose  term  of  of- 
fice shall  be  four  years.  .  .  .  Justices  of 
the  peace  and  judges  or  iustices  of  inferior 
courts  not  of  record,  and  their  clerks,  may  be 
removed  for  cause,  after  due  notice  and  an  op- 
portunity of  being  heard  by  such  courts  as  are 
or  may  be  prescribed  by  law.  Justices  of  the 
peace  and  district  court  justices  may  be  elected 
in  the  different  cities  of  this  state  in  such  man- 
ner, and  with  such  powers,  and  for  such  terms, 
respectively,  as  are  or  shall  be  prescribed  by 
law."  It  is  provided  by  §  20  of  the  same  arti- 
cle that  "no  judicial  officer,  except  justices  of 
the  peace,  shall  receive  to  his  own  use  any  fees 
or  perquisites  of  office;"  by  §  22,  that  **ju8- 
tices  of  the  peace  and"  certain  other  local  ju- 
dicial officers  *'in  office  when  this  article  takes 
effect,  shall  hold  their  offices  until  the  expira- 
tion of  their  respective  terms;"  and  by  §  *4?8 
that  ''courts  of  special  sessions  shall  have  such 
jurisdiction  of  offenses  of  the  grade  of  misde- 
meanors as  may  be  prescribed  by  law."  These 
provisions,  except  g  22.  are  not  new,  as  they 
are  continued  from  the  Constitution  of  1846, 
which  was  not  abolished,  but  was  revised  by 
the  convention  of  1894  and  the  subsequent 
action  of  the  people.  See  Const.  1777.  §  28; 
Const.  1821,  art.  4,  §  7;  Const.  1846,  art.  6, 
§§  11,  17;  1  Rev.  Slat.  p.  110. 

The  office  of  justice  of  the  peace  came 
down  to  us  from  remote  times.  It  existed  in 
England  before  the  discovery  of  America, 
and  it  has  existed  here  practically  during  our 
entire  history,  both  colonial  and  state,  at 
first  with  criminal  jurisdiction  only,  but  for 
more  than  two  centuries  past  with  civil  Juris- 
diction also.  1  Col.  Laws,  226  (act  May  6. 
1691);  2  Col.  Laws,  964  (act  Dec.  16,  1787); 
8  Col.  Laws,  1011  (act  Dec.  7,  1754):  4  Col. 
Laws,  296  (act  Dec.  16,  1758);  5  Col.  Laws, 
209  (act  Feb.  16,  1771);  Law  Diet,  title  Juh- 
tice  of  the  Peace  (Tomlins,  Burrill.  Black,  and 
Anderson).  It  exists  in  every  state  of  the 
Union,  and  is  regarded  as  of  great  importance 
to  the  people  at  large,  as  it  opens  the  doors  of 
justice  near  their  own  homes,  and  not  only 
affords  a  cheap  and  speedy  remedy  for  minor 
grievances  as  to  rights  of  property,  but  also 
renders  substantial  aid  in  the  prevention  and 
punishment  of  crime.  Tbe  office  as  it  now 
exists  in  towns  was  established  by  the  Consti- 
tution, which  does  not.  in  express  terms,  say 
what  a  justice  of  the  peace  shall  be.  As,  how- 
ever, the  office  was  well  known  when  the  Con- 
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stitution  was  adopted,  it  is  presumed  tliat  the 
framers  thereof  and  tbe  people  meant  to  estab- 
lish it  as  an  office  with  such  civil  and  criminal 
jurisdiction,  within  the  limitations  of  that  in- 
strument, as  the  legislature  saw  fit  to  confer 
upon  it.  As  it  has  always  had  criminal  juris- 
diction, and  was  an  existing  office  with  such 
jurisdiction  when  each  Constitution  was 
adopted,  it  is  at  least  doubtful  whether  the  leg- 
islature has  any  power  to  deprive  it  of  crim- 
inal jurisdiction  altogether,  since  that  would 
tend  to  partially  abolish  the  office  as  it  had 
been  known  for  time  out  of  mind.  A  consti- 
tutional office  cannot  be  abolished  by  legisla- 
tion having  that  result  as  a  direct  object, 
although  it  has  been  held  that,  under  tbe  pro- 
vision of  the  Constitution  authorizing  tbe  leg- 
islature to  create  cities  and  villages,  it  may 
abolish  a  town  altogether,  even  if  the  effect  is 
to  deprive  a  justice  of  the  peace  of  his  office. 
Oertum  v.  Kings  County  Supers.  109  N.  Y.  170. 
The  court,  however,  was  careful  to  bound 
such  legislation  by  the  limitation  of  good  faith 
and  a  proper  constitutional  objecL  Thus, 
Chief  Judge  Ruger,  in  delivering  tbe  opinion, 
said:  "It  is  undoubtedly  beyond  the  power  of 
the  legislature,  by  direct  legislation,  to  abolish 
the  office  of  justice  of  the  peace  in  towns,  or 
shorten  their  terms  of  office,  so  long  as  the 
town  exists;  but  they  have  an  unquestioned 
riffht  to  alter  and  change  the  limits  of  their  ju- 
risdiction, or  abolish  the  town  organization  al- 
together, provided  it  be  done  in  good  faith, 
and  for  proper  constitutional  objects.  Tbe 
whole  force  and  effect  of  the  provision  in  re- 
lation to  justices  is  satisfied  by  enforcing  it,  so 
long  as  there  is  a  town  organization  in  exist- 
ence, authorized  under  the  Constitution  to  elect 
justices  of  the  peace,  and  requiring  the  per- 
formance of  their  functions  in  the  government 
of  the  town." 

Not  only  is  the  office  itself  placed  beyond 
the  reach  of  hostile  legislation,  but  also  the 
term  thereof,  the  method  of  filling  it,  and,  by 
imt>lication,  the  method  of  removing  an  in- 
cumbent. As  was  well  said  by  tbe  learned  ap- 
pellate division  in  deciding  tbis  case  [17  App. 
Div.  169].  "when  the  Constitution  has  fixed 
the  term  of  office,  and  prescribed  the  cause  for 
which  and  the  method  by  which  an  incumbent 
of  such  office  may  be  removed,  such  cause  and 
method  are  exclusive,  and  it  is  beyond  the 
power  of  the  legislature  to  remove  or  suspend 
him  from  office  for  any  other  cause,  or  in  any 
other  method.  Rathhone  v.  Wirth,  150  N.  Y. 
459,  475.  84  F..  R.  A.  408;  Lowe  v.  Cam,  8  Met 
(Ky.)  287;  Black,  Const.  Law,  255."  Tbe 
Constitution  does  not  prescribe  the  powers  or 
duties  of  justices  of  the  peace  in  towns,  but 
leaves  that  to  be  done  by  general  laws,  which,, 
hitherto,  have  been  uniform,  applying  alike  to 
all  justices  of  the  peace  in  towns  throughout 
the  state.  Their  civil  jurisdiction  is  prescribed 
by  the  Code  of  Civil  Procedure,  and  includes 
most  common  law  actions  where  the  sum 
claimed  does  not  exceed  $200.  Sections  2861- 
2864.  Their  criminal  jurisdiction  as  commit- 
ting magistrates,  covers  crimes  of  all  grades, 
and,  as  justices  holding  courts  of  special  ses- 
sions, crimes  of  the  grade  of  misdemeanor. 
Code  Crim.  Proc.  §§  56,  62.  147,  156.  A  jus- 
tice of  the  peace  in  towns,  therefore,  may  be 
defined  as  a  constitutional  judge,  elected  by 
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the  people  for  a  fixed  term,  protected  from  re- 
moval except  by  a  judicial  tribunal,  on  notice 
and  for  cause,  with  civil  jurisdiction  in  most 
actions  where  the  sum  claimed  does  not  exceed 
$200,  and  with  criminal  jurisdiction  to  appre- 
heud  and  commit  for  all  crimes,  and  to  try  and 
convict  in  cases  of  misdemeanor.  Does  this 
define  the  position  held  by  the  relator,  as 
hampered  and  limited  by  the  act  of  1896? 
What  does  that  act  attempt  to  do  with  justices 
of  the  peace  in  the  town  of  Ft.  Edward? 
While  it  does  not  directly  or  in  terms  take 
away  from  them  the  jurisdiction  conferred  by 
law  upon  such  officers  throughout  the  state, 
the  effect  is  the  same,  so  far  as  criminal  juris- 
diction is  concerned,  as  if  the  office  were  abso- 
lutely abolished.  Warner  v.  People,  Conner, 
2  Denio,  272,  281,  43  Am.  Dec.  740.  In  three 
respects,  each  of  which  is  essential  to  effective 
jurisdiction,  the  office  is  attacked:  (1)  By  ex- 
pressly removing  the  duty  to  enforce  the  crim- 
inal law,  either  as  a  magistrate  or  as  a  court; 
(2)  by  virtually  prohibiting  all  peace  officers 
from  serving  process  or  executing  commit- 
ments; (3)  by  taking  away  all  compensation 
for  services  rendered  in  criminal  matters. 
This  is  done  by  legislation,  which  discrimin- 
ates in  these  respects  against  justices  of  the 
peace  in  one  town  in  the  entire  state,  and  cuts 
down  the  power  of  this  constitutional  office  in 
that  town  alone,  leaving  it  unaffected  else- 
where. Thus  a  judicial  officer,  named  in  the 
Constitution,  elected  for  a  term  fixed  by  the 
Constitution,  with  jurisdiction  to  act  conferred 
by  general  laws,  and  by  those  laws  entitled  to 
fees  for  his  services,  while  not  in  theory  de- 
prived of  the  power  to  act,  is  practically  pre- 
vented from  acting  by  a  special  statute,  the 
direct  object  of  which  is  to  accomplish  that 
result.  Can  the  legislature  leave  these  officers 
with  jurisdiction  to  act,  and  yet  not  only  re- 
lieve them  of  the  duty  of  acting,  but  virtually 
render  judicial  action  Impossible  by  preventing 
all  executive  officers  from  serving  their  process, 
and  by  depriving  them  of  all  compensation  for 
acting?  Is  not  this  an  interference  with  the 
office  itself?  If  a  substantial  part  of  the  power 
of  four  justices  of  the  peace  out  of  several 
thousand  in  the  state  is  taken  away  from  them, 
are  they  still  justices  of  the  peace  within  the 
meaning  of  the  Constitution?  Does  not  the 
prohibition  against  taking  fees  operate  as  a 
substantial  abolition  of  criminal  jurisdiction, 
and  to  that  extent  as  an  abolition  of  the  office 
itself?  Beid  v.  t^oulter,  128  Pa.  324,  5  L.  R. 
A.  517.  Does  not  the  taking  away  of  the  duty 
to  act  have  the  same  effect?  Does  not  the 
withdrawal  of  compensation  to  peace  officers 
for  acting,  as  well  as  the  abolition  of  their  duty 
to  act,  render  justices  of  the  peace  powerless 
to  discharge  their  duties,  and  to  that  extent 
abolish  the  office?  While  bare  jurisdiction 
may  exist,  will  it  be  exercised  when  it  is  no 
longer  a  duty,  and,  if  exercised,  it  must  be 
without  compensation?  Com,,  Hepburn,  v. 
Jdann,  5  Watts  &  S.  408.  409.  Can  it  be  ex- 
ercised when  the  peace  officers  are  bound  and 
hamstrung?  A  judicial  officer  cannot  serve 
his  own  papers,  and  if  he  is  deprived  of  the 
right  to  compel  executive  officers  to  serve 
them,  does  he  continue  to  be  a  judicial  officer? 
Even  if  criminal  process  were  issued  bv  a  jus- 
tice of  the  i>^ace  in  the  town  of  Ft.  Edward, 
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no  officer  could  be  compelled  to  serve  it,  and. 
after  a  lawful  judgment  of  conviction,  the 
commitment  of  the  offender  might  be  of  no 
avail  for  the  want  of  someone  to  execute  it. 
The  hands  of  a  constitutional  judge  are  thus 
tied  as  completely  as  legislation  can  tie  them, 
so  far  as  the  administration  of  the  criminal  law 
is  concerned.  The  Constitution  created  courts 
of  special  sessions,  and  the  legislature,  hy  gen- 
eral laws,  defined  the  criminal  jurisdiction  of 
those  courts,  authorized  justices  of  the  peace 
to  bold  them,  and  prescnbed  the  compensation 
they  were  to  receive  therefor;  yet  an  act,  ap- 
plicable only  to  a  single  town  iq  the  state, 
virtually  deprives  these  constitutional  justices 
of  the  power  to  bold  these  constitutional 
courts,  and  takes  from  them  the  compensation 
to  which,  otherwise,  they  would  be  entitled  by 
law.  While  the  legislature  has  power  to  in- 
crease or  diminish  the  jurisdiction  of  these 
officers  generally,  can  it  confer  full  judicial 
power  upon  all,  and  yet  not  only  take  away 
judicial  duty  from  some,  but  even  render  judi- 
cial action  by  them  practically  ini possible, 
without  affecting  the  office  itself?  If  this  can 
be  done  as  to  criminal  actions,  why  can  it  not 
be  done  as  to  civil  actions  also,  and  thus  leave 
justices  of  the  peace  officers  in  name  only? 

It  is  conceded  that  the  legislature  cannot 
abolish  the  office  directly,  and.  if  not,  can  they 
do  so  indirectly?  Is  there  any  difference  be- 
tween abolishing  an  office  altogether,  and 
practically  preventing  the  incumbent  from  dis- 
charging the  functions  thereof?  "Every  posi- 
tive direction  contains  an  implication  against 
anything  contrary  to  it,  or  which  would  frus- 
trate or  disappomt  the  purpose  of  that  pro- 
vision." People.  Wood,  v.  Draper,  15  N.  Y. 
548.  As  was  said  by  Judge  Allen  in  an  im- 
portant case,  "an  act  violating  the  true  intent 
and  meaning  of  the  instrument,  although  not 
within  the  letter,  is  as  much  within  the  pur- 
view and  effect  of  a  prohibition  as  if  within 
the  strict  letter;  and  an  act  in  evasion  of  the 
terms  of  the  Constitution,  as  properly  inter- 
preted and  understood,  and  frustrating  its 
general  and  clearly  expressed  or  necessarily 
implied  purpose,  is  as  clearly  void  as  if  in  ex- 
press terms  forbidden."  People,  Bolton,  v.  Al- 
bertson,  55  N.  Y.  50,  55.  When  the  main 
purpose  of  a  statute,  or  of  part  of  a  statute,  is 
to  evade  the  Constitution  by  effecting  indi- 
rectly that  which  cannot  be  clone  directly,  the 
act  is  to  that  extent  void,  because  it  violates 
tbe  spirit  of  the  fundamental  law.  Otherwise, 
the  Constitution  would  furnish  frail  protection 
to  the  citizen,  for  it  would  be  at  the  mercy  of 
ingenious  efforts  to  circumvent  its  object  and 
to  defeat  its  commands.  Tbe  main  purpose  of 
§$  19  and  20  of  the  act  under  consideration 
was  to  so  circumscribe  justices  of  the  peace  in 
one  town  of  the  state  as  to  prevent  them  from 
performing  important  official  functions,  and  to 
divert  the  business  confided  to  them  by  gen- 
eral laws  to  a  new  officer  created  by  special  act 
for  tbe  express  purpose  of  doing  that  business. 
Thus  it  is  made  tbe  duty  of  tbe  new  police 
justice  to  hear  and  determine  all  criminal  cases 
which  courts  of  special  sessions  have  power  to 
hear  and  determine,  and  the  justices  of  the 
peace  of  the  town,  although  still  authorized  to 
hold  those  courts,  are  relieved  of  that  dut^, 
deprived  of  compensation  if  they  discharge  it^ 
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and  are  preveDted  from  digchargiog  it  through 
inability  to  compel  peace  oflScers  to  obey  their 
commands.  The  necessary  eflfect  of  aueh  leg- 
islation indicates  its  object,  which  was  to  si 
lence  the  justices  of  the  peace  and  transfer 
their  duties  to  the  police  justice.  We  think  it 
ii  not  iD  the  power  of  the  legislature  to  enact 
that  justices  of  the  peace  in  the  state  of  New 
York  shall  have  certain  powers  and  duties,  ex- 
cept in  the  town  of  Ft.  Edward,  and  that  there 
only  they  shall  not  have  those  duties,  and,  if 
they  vofuDtarily  attempt  to  discharge  them, 
shall  have  no  power  to  enforce  their  judg- 
ments. If  this  can  be  done  as  to  one  judicial 
officer  named  in  the  Constitution,  it  can  be 
done  as  to  another,  and  the  duties  imposed 
generally  upon  justices  of  the  supreme  court 
throughout  the  state  caoDot  only  be  altogether 
withdrawn  as  to  certain  justices,  but  the  power 
to  discharge  them  withdrawn  also.  The  Code 
of  Criminal  Procedure  declares  that  justices  of 
the  supreme  court.  Justices  of  the  peace,  and 
certain  other  judicial  officers  shall  be  magis- 
trates, and  important  criminal  powers  are  ex- 
pressly conferred  upon  them,  and,  by  im- 
plication, it  is  made  their  duty  to  exercise 
those  powers  in  a  proper  case.  Code  Crim. 
Proc.  §§  147,  156.  The  legislature  can.  of 
course,  amend  and  change  that  statute,  by 
adding  to  or  taking  from  those  powers  aod 
duties;  but  can  it'  so  amend  it  as  to  de 
Clare  that  it  shall  not  be  the  duty  of  jus 
tices  of  the  supreme  court  residing  in  a  cer- 
tain district  to  act  as  magistrates,  and  that,  if 
thev  do  so  act,  peace  officers  shall  not  be  com- 
pelled to  8ervc  their  warrants  or  enforce  their 
commitments?  Without  directly  taking  away 
the  power,  can  the  duty  be  withdrawn  and  the 
power  so  undermined  as  to  make  it  practically 
useless,  and  the  office  still  be  left  intact? 

The  object  of  a  written  Constitution  is  to 
regulate,  define,  and  limit  the  powers  of  gov- 
ernment by  assigning  to  the  executive,  legis- 
lative, and  judicial  branches  distinct  and  in- 
dependent powers.  The  safety  of  free  gov- 
ernment rests  upon  the  independence  of  each 
branch,  and  the  even  balance  of  power  be- 
tween the  three.  Unite  any  two  of  them,  and 
they  will  absorb  the  third,  with  absolute  power 
as  a  result.  Weaken  any  one  of  them,  by 
making  it  unduly  dependent  upon  another, 
and  a  tendency  towards  the  same  evil  follows. 
It  is  not  merely  for  convenience  in  the  transac- 
tion of  business  that  they  are  kept  separate  by 
the  Constitution,  but  for  the  preservation  of 
liberty  itself,  which  is  ended  by  the  union  of 
the  three  functions  in  one  man,  or  in  one  body 
of  men.  It  is  a  fundamental  principle  of  the 
organic  law  that  each  department  should  be 
free  from  interference,  in  the  discharge  of  its 
peculiar  duties,  by  either  of  the  others.  Noth- 
ing is  more  essential  to  free  government  than 
the  independence  of  its  judges,  for  the  prop- 
erty and  the  life  of  every  citizen  may  become 
subject  to  their  control,  and  may  need  the  pro 
tection  of  their  power.  Not  a  contract  is  made 
except  in  reliance  upon  their  ability  to  afford 
redress  if  it  is  violated.  Men  part  with  prop 
erty  upon  the  promise  of  their  fellows,  walk 
the  streets  by  day,  and  sleep  in  peace  at  night, 
in  the  confidence  that  the  silent  and  unseen 
power  of  the  judiciary  is  always  ready  to  pro- 
tect their  rights.  Any  legislation  that  ham- 
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pers  judicial  action,  or  interferes  with  the  dis- 
charge of  judicial  functions,  is  in  conflict  with 
the  principles  of  the  Constitution.  Whenever 
a  judge,  however  humble,  is  antborizeii  by 
law  to  hold  a  criminal  court,  established  hr 
the  Constitution,  and  to  require  executive  of- 
ficers to  serve  his  warrants  and  enforce  hii 
judgments,  the  legislature  cannot  leave  him 
the  power  to  act.  and  withdraw  from  him  the 
power  of  compelling  obedience  to  his  lawful 
mandates,  without  affecting  his  independence 
and  depriving  him  of  the  essential  powers  of  i 
judge. 

On  the  26th  of  June.  1896.  the  relator,  up- 
on complaint  being  made  before  h{m»  issued  i 
warrant,and  the  offender  was  arrested,and  tried 
and  sentenced  to  imprisonment.  Thereupon  ttie 
justice  issued  the  usual  commitment  to  a  peace 
officer  to  take  the  person  convicted  to  ihe 
county  jail.  But,  according  to  ^  19  of  the  act 
under  consideration,  he  could  not  require  that 
officer  to  obey  the  order,  and  the  command  of 
a  judge  to  enforce  a  valid  judgment  became  do 
more  than  a  mere  request  to  do  so.  He  was 
thus  obliged  to  coax  those  whom,  if  he  was 
still  a  judge,  he  had  the  right  to  command, 
and  the  enforcement  of  a  lawful  judgment  de- 
pended upon  the  good  will  of  a  constable.  In 
other  words,  a  judge  actins  according  to  law 
in  every  respect,  was  by  this  legislation  made 
dependent  upon  the  favor  of  an  executive  of- 
ficer in  order  to  have  his  lawful  commands 
obeyed.  Is  any  argument  necessary,  under 
these  circumstances,  to  show  that  the  inde- 
pendence of  the  judge  was  destroyed?  The 
lawful  command  of  a  judge  is  the  oommaad 
of  the  people  of  the  state  of  New  York,  ia 
their  organized  capacity  under  the  Constita- 
tlon.  and  the  legislature  has  no  power  to  sav, 
directly  or  indirectly,  that  such  a  command 
shall  not  be  obeyed.  While,  in  many  cases 
it  can  take  away  the  jurisdiction  of  the  judge 
altogether,  it  cannot  leave  him  clothed  wiik 
full  power  to  render  judgment,  aod  then  pre- 
vent him  from  causing  that  judement  to  be  en- 
forced, by  saying  to  peace  officers  that  tbcj 
need  not  obey  his  lawful  commands  unlea 
they  choose  to  do  so.  If  such  legislation  is 
sustained,  the  independence  of  the  judiciary 
and  the  freedom  of  the  law  will  depend  upon 
the  generosity  of  the  legislature. 

While  we  hesitate,  as  every  court  should,  to 
set  aside  a  solemn  act  of  legislation,  yet  it  is 
our  high  prerogative  to  defend  the  Constitu- 
tion, and  to  protect  the  humblest  judge  from 
interference  with  his  judicial  functions  in  vio- 
lation of  its  command.  That  duty  we  now 
dischage  by  adjudging  that  §§  19  and  20  of 
chapter  22  of  the  Laws  of  1896  are  unconsti- 
tutional and  void. 

The  order  appealed  from  should  be  affirmed, 
toith  oonU. 

O'Brien,  J.,  dissenting: 

The  courts  below  have  held  that  §§  19  and 
20  of  chapter  22  of  the  laws  of  IgffiHS  are  in 
conflict  with  the  Constitution,  and  therefore 
null  and  void.  That  is  the  only  question  pre- 
sented by  the  appeal.  The  act  is  entitled  **An 
Ac(  to  Provide  for  the  Better  AdmintstratioB 
of  Justice  in  the  Town  of  Fort  Edward  in  the 
County  of  Washington."  There  are  two  rec- 
ords  and   two   appeals,  involving  the 
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qaestioD.  They  were  beard  and  decided  be- 
low as  one  case,  and  may  now  be  discussed 
and  reviewed  in  tbe  same  way.  Tbe  relator 
Kyan  is  a  constable  of  the  town  of  Ft.  Ed- 
ward, and  also  a  deputy  sheriff.  In  Decem- 
ber. 1896,  be  presented  to  tbe  board  of  super- 
visors of  Washington  county  a  bill  of  $13.90 
for  fees  charged  by  him  in  the  arrest  and  de- 
tention of  two  parties  chared  with  crime  in 
the  town  of  Ft.  Edward.  The  board  rejected 
tbe  claim,  and  refused  to  allow  tbe  same,  on 
the  ground  that,  by  the  terms  of  tbe  two  sec- 
tions of  tbe  act  above  meniiooed,  it  was  not 
a  legal  charge  against  the  county  or  the  town. 
The  relator  Burby  is  one  of  the  justices  of 
the  peace  of  the  town  of  Ft.  Edward,  elected 
in  March,  1894,  to  fill  a  vacancy  in  an  unex- 
pired term  euding  the  last  of  December,  1896. 
He  presented  to  the  town  board,  in  the  month 
of  November,  1896,  a  bill  of  $24.75  for  fees  in 
proceedings  before  him  as  justice  \n  certain 
criminal  cases,  which  the  board  refused  to  al- 
low, on  tbe  ground  that,  by  the  terms  of  the 
two  sections  above  referred  to,  the  claim  was 
not  a  legal  chari^e  against  the  town.  On  look- 
ing into  the  bill  it  will  be  seen  that  a  large 
part  of  it  consists  of  items  for  fees  and  services 
in  the  arrest  and  examination  of  persons 
charged  with  being  what  are  there  styled  **state 
tramps."  The  courts  below  have  held  that 
both  the  justice  and  tbe  coostable  were  enti- 
tled to  peremptory  writs  of  mandamus  requir- 
ing the  boards  to  audit  and  allow  the  bills,  al* 
though  the  sections  of  the  statute  above  refer- 
red to  declare  that  they  are  not  legal  charges 
against  the  town  or  the  county.  The  19th 
section  enacts  that  no  constable  or  deputy 
sheriff  shall  be  required  to  serve  any  criminal 
process  in  the  town,  and  that  neither  the  town 
nor  the  county  should  be  in  any  way  charge- 
able for  such  services,  or  bound  to  pay  the 
same.  Tbe  20th  section  provides  that  no  jus- 
tice of  the  peace  should  be  required  to  issue 
any  criminal  process  in  cases  within  the  town, 
and  that  neither  the  town  nor  county 
should  be  chargeable  with  any  fees  or  services 
rendered  by  a  Justice  of  the  pace  in  crim- 
inal cases.  All  that  the  legislation  in  ques- 
tion did  was  to  relieve  the  justice  and  the  con- 
stable from  all  obligation  to  perform  any  duties 
in  criminal  cases  arising  in  the  town,  and,  bav- 
ing  relieved  them  from  the  duties,  deprived 
them  of  the  right  to  charge  the  town  or  the 
county  with  fees  for  services  which  it  was  not 
their  duty  to  perform. 

The  courts  below  have  held  that  the  legis- 
lature has  no  power  to  do  this,  since  the  Con 
stitution  stands  in  the  way.  On  looking  into  the 
opinion  of  the  learned  judge  at  special  term, and 
then  into  that  of  tbe  learned  judge  who  spoke 
for  the  appellate  division,  it  is  quite  difficult 
to  identify  the  particular  constitutional  pro- 
vision which  they  supposed  had  been  violated 
by  the  legislature  in  this  case.  Tbe  learned 
judge  at  special  term  was  apparently  of  the 
opinion  that  tbe  two  sections  violated  that  pro- 
vision which  forbids  the  legislature  from  pass- 
ing any  private  or  local  bill  decreasing  the 
fees  or  allowances  of  public  officers,  while  the 
learned  judge  at  the  appellate  division  vir- 
tually held  that  the  sections  were  void  because 
they  practically  abolished  the  ancient  and  con- 
stitutional office  of  justice  of  the  peace  in  the 
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particular  town  in  question.  The  act  la 
question  contains  twenty  three  sections,  and 
in  order  to  properly  consider  tbe  questions 
presented  by  this  appeal,  the  general  scope 
and  puipose  of  the  act,  as  a  whole,  must 
be  kept  in  view.  It  provides  for  the  elec- 
tion of  a  police  justice  in  the  town,  to  be  paid 
a  salary  of  $300  per  year,  and  confers 
upon  him  the  same  jurisdiction  in  criminal 
cases  as  the  justices  of  the  peace  of  the  town. 
It  provides  that  the  fees  charged  and  received 
by  him  in  criminal  cases  shall  be  paid  over  to 
tbe  supervisor,  and  not  applied  to  his  own  use. 
It  then  provides  for  the  annual  election  of  a 
police  officer  at  a  fixed  compensation,  with 
power  to  serve  all  criminal  process,  and  re- 
quires him  to  serve  all  process  issued  by  the 
police  justice  in  criminal  cases,  and  that  the 
costs  and  fees  iherefor  chargeable  by  law  shall 
not  be  retained  for  his  own  use,  but  must  be 
paid  over  to  the  supervisor.  It  appears,  there- 
fore, that  this  rural  town,  with  a  population  of 
6,000  people  all  toid,  and  a  territory  10  miles 
in  length  and  8  or  4  miles  wide,  was  provided 
with  adequate  machinery  for  administering 
the  criminal  law  and  preserving  the  public 
peace.  The  legislature  decided  that  both  econ- 
omy and  efficiency  would  be  promoted  by  con- 
centrating the  duties  of  examining  magistrate 
and  conservators  of  the  peace  in  this  town  in 
two  persons,  and  relieving  the  justices  of  the 
peace  and  constables  from  all  duties  in  that  re^ 
gard. 

That  it  was  not  a  wanton  or  arbitrary  inter- 
ference with  the  local  affairs  of  the  town  ap- 
pears from  a  very  significant  affidavit  bv  the 
supervisor  of  tbe  town  and  chairman  of  the 
board  of  supervisors  of  the  county,  which  ap- 
pears in  the  record  and  is  not  denied  or  ques- 
tioned The  origin  and  purpose  of  this  legis- 
lation is  there  clearly  stated.  It  is  shown  that 
the  statute  was  passed  at  the  request  and  solici- 
tation of  a  large  majority  of  the  people  of  the 
town,  not  only  for  the  purpose  of  better  con- 
serving tbe  cause  of  law  and  order,  but  of  re- 
ducing the  burden  of  taxation,  bv  put i ing  an 
end  to  the  ill-considered  and  ill-advised  action 
of  justices  of  the  peace  and  constables  in  so- 
liciting and  procuring  tramps  and  vagrants  to 
be  arrested  and  committed  for  maintenance  to 
the  county  jail  for  the  sole  purpose  of  enabling 
the  justices  and  constables  to  present  bills  for 
services  ai^ainst  tbe  town  or  county,  and  that 
this  practice  bad  become  such  a  grievous  abuse 
that  upon  more  than  one  occasion  the  supreme 
court  had  instructed  the  grand  juries  to  in- 
quire into  the  same.  Moreover,  he  states  that, 
after  the  act  became  a  law,  and  at  a  public 
meetine  of  tbe  voters  of  the  town,  a  resolution 
was  unanimously  passed  thanking  the  senator 
and  assemblyman  representing  the  town  in  the 
legislature  for  their  aid  in  procuring  the  enact- 
ment of  the  law.  All  this,  however,  counts 
for  nothing,  unless  the  legislature  had  power  to 
pass  the  bill  and  to  enact  the  sections  in  ques- 
tion. It  only  shows  that  tbe  will  of  the  people, 
however  flagrant  may  be  the  abuse  which  they 
attack,  or  however  laudable  the  reform  which 
they  advocate,  must  be  subordinated  to  the  re- 
straints of  the  fundamental  law.  It  appears 
that  the  justices  of  the  peace  and  the  con- 
stables, like  the  silversmiths  of  Ephesus,  were 
not  satisfied  with  the  new  law.    It  damaged 
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their  business  and  reduced  the  opportuDities 
for  makiog  money,  and  they  appealed  to  the 
courts  for  protection,  and  thus  far  tbey  have 
had  it,  since  it  has  virtually  been  held  that, 
after  a  justic  e  of  the  peace  or  a  constable  has 
been  once  installed  in  office,  the  law  making 
power  of  the  slate  is  powerless  to  deprive  them 
of  the  opportunity  of  earning  fees  from  the 
town  or  county  in  looking  ai  er  tramps  and 
vagrants,  and  acting  occasionally  in  the  early 
stages  of  other  cases  of  a  crimiual  character. 
In  this  case  the  justice  and  constable  volun- 
teered to  perform  services  which  it  was  not 
their  duty  to  perform,  and  yet,  in  defiance  of 
the  express  mandate  of  the  legislature,  and  of 
the  will  of  the  town  and  county,  they  have 
been  awarded  compensation  to  the  same  extent 
and  in  the  same  way  as  if  the  legislature  had 
never  passed  the  act  in  question.  The  claims 
of  these  two  parties,  when  united,  were  less 
than  $88,  though  the  costs  awarded  upon  the 
application  for  the  mandamus  were  $50:  and  it 
must  be  quite  clear  that  the  onl^  Importance 
that  the  case  could  ever  assume  is  due  to  the 
fact  that  the  parties  and  the  courts  below  re- 
garded it  as  involving  an  important  question 
of  constitutional  law.  This  brings  us  to  the 
inquiry  as  to  what  provision  of  the  Constitu- 
tion has  been  violated  by  the  legislature  in  the 
passage  of  this  act 

1.  It  does  not  increase  or  decrease  the  fees 
or  allowances  of  any  public  officer.  The  fees 
of  a  justice  of  the  peace  or  a  constable  are  just 
the  same  now  in  the  town  of  Ft.  Edward  as 
they  were  before  the  passage  of  the  act.  They 
have  not  been  increased  or  diminished.  The 
only  change  made  is  with  respect  to  the  per- 
sons entitled  to  receive  them,  and  the  uses  to 
which  such  fees  may  be  applied.  The  relators 
are  affected  by  the  act  only  in  one  respect,  and 
that  is  that  tbey  cannot  charge  fees  to  the  town 
or  county  when  they  volunteer  to  perform 
services  in  criminal  cases  but  the  fees  are  still 
the  same.  The  volume  of  the  relators'  busi- 
ness may  have  been  diminished  by  this  legis 
lature,  but  the  fees  of  justices  of  the  peace  and 
constables  have  not.  If  we  inquire  with  re- 
spect to  the  amounts  which  a  justice  of  the 
peace  or  constable  may  charge  for  any  given 
service  in  the  town  of  Ft.  Edward  in  criminal 
cases  now,  and  find  that  they  are  the  same  as 
before  the  passage  of  the  act,  it  must  follow 
that  the  bill  did  not  increase  or  decrease  fees. 
The  police  justice  and  police  officer  created  by 
the  act  are  entitled  to  charge  the  same  fees  al- 
lowed before,  and  no  more,  but  they  must  be 
paid  to  the  supervisor,  for  the  benefit  of  the 
town,  since  these  two  officers  are  compensated 
by  fixed  salaries. 

2.  There  is  nothing  in  the  body  of  the  act 
not  germane  to  the  title.  The  two  sections  in 
question  simply  provide  that  justices  or  con- 
stables are  relieved  from  all  duties,  and  there- 
fore may  not  charge  fees,  to  the  town  or 
county  in  ciiminal  cases.  That  such  provi- 
sions may  properly  be  inserted  in  a  private  or 
local  bill,  with  such  a  title  as  that  now  before 
us,  is  too  plain  for  argument. 

8.  The  legislature  had  power  to  create  the 
police  court  in  the  town  under  that  provision 
of  the  Constitution  which  authorizes  the  crea 
tion  of  inferior  local  courts  of  civil  and  crimi- 
nal juiisdiction.  Const,  art.  6,  §  18. 
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4.  The  act  does  not  in  any  sense  or  in  any 
degree  abolish  the  office  of  justice  of  the  peace. 
The  act  does  not  touch  the  power,  jurisdiction, 
or  authority  of  the  justice  in  the  slightest  par- 
ticular, lie  may  now  do  everything  that  he 
could  have  done  before  the  act  was  passed. 
tie  can  exercise  every  power  now  that  he 
could  then.  In  ancient  times  the  office  waa  an 
honorary  one  purely.  There  were  no  fees  at- 
tached  to  it,  and  no  civil  jurisdiction.  AH 
that  is  found  in  statutes,  and  I  suppose  no  one 
will  deny  that  the  legislature  may  repeal  or 
modify  the  statutes.  The  Constitution,  whik 
reoosnizing  the  office  of  iiistice  of  the  peace. 
does  not  deal  at  all  with  either  the  jurisdiction 
or  the  fees.  All  that  is  left  to  the  legislature, 
and  it  may  increase  or  diminish  either  the  one 
or  the  other,  or  both,  at  pleasure.  This  stai 
ute,  therefore,  does  not  In  the  slightest  degree 
abolish,  or  attempt  or  even  tend  to  abolish,  the 
office  ot  justice  of  the  police,  unless,  indeed^ 
we  hold  that  the  office  consists  of  what  may 
be  made  out  of  it  under  the  most  favorable  cir- 
cumstances. The  business  of  hunting  down 
tramps  and  vagrants  in  the  rural  districts,  in 
what  are  called  "hard  times,"  is  capable  of  be- 
ing developed  into  a  very  high  state  of  perfec 
tion,  and  if  the  justice  and  constable  have  a 
sort  of  vested  right  in  what  can  he  earned  in 
that  way,  in  the  nature  of  property,  beyond 
the  power  of  the  legislature,  there  oiust  be  cer- 
tain guaranties  in  the  Constitution  (hat  have 
never  been  discovered  before. 

When  we  consider  the  origin  and  history  of 
the  ancient  and  honorable  office  of  justice  of 
the  peace,  it  occurs  to  me  that  it  is  now  very 
much  belittled,  if  not  disgraced,  by  the  conten- 
tion that  it  is  destroyed  whenever  iLe  le^nsla- 
ture  attempts  to  interfere  with  the  opponuni- 
ties  of  the  person  who  happens  to  hold  it  for 
the  time  being  of  making  money  out  of  it 
When  this  case  is  stripped  of  all  irrelevant  ar 
gument  and  illustration,  the  only  objection 
that  can  be  urged  against  the  statute  in  ques- 
tion is  that,  andnothms:  more.  The  legislature 
has  relieved  the  justice  of  a  very  small  part 
of  his  duties,  and  has  enacted  that,  if  be 
still  insisted  on  performing  them,  it  should  be 
without  fees  against  the  town  or  county,  as  hi» 
predecessors  in  England  did  centuries  ago. 
That  this  was  not  only  a  constitutional.  Iwt 
under  the  circumstances,  a  just  and  leason- 
able,  exercise  of  power,  I  cannot  doubt.  It  i* 
a  mistake  to  suppose  that  the  legislature  is 
prohibited  from  abolishing  the  office  of  justice 
of  the  peace.  In  point  of  fact,  numerous  stat- 
utes have  been  passed  abolishing  the  office, 
and  they  have  been  held  to  be  constitutional 
Cvrtin  v.  Barton,  189  N.  Y.  518.  There  is 
scarcely  a  city  in  the  state  where  the  office  of 
justice  of  the  peace  did  not  once  exist,  but  has 
been  abolished  by  some  form  of  legislation. 
The  only  provision  of  the  Constitution  upon 
the  subject  is  to  be  found  in  article  6,  ^  17. 
which  simply  provides  that  the  electors  of  the 
several  towns  shall,  at  their  annual  town  meet- 
ings, or  at  such  other  time  and  in  such  manner 
as  the  legislature  may  direct,  elect  justices  of 
the  peace,  whose  term  of  office  shall  be  four 
years.  There  is  nothing  whatever  in  the  stat- 
ute in  question  which  in  the  slightest  degree 
interferes  with  the  right  of  the  electors  of  the 
town  to  elect  justices  of  the  peace  at  town 
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meetings,  or  that  changes  the  tenure  of  the 
office.  The  electors  must  still  elect  justices  of 
the  peace  in  the  same  way  and  for  the  same 
term.  They  may  not  have  quite  so  much 
criminal  business  to  do  hereafter,  as  they  ha?e 
had  heretofore,  but  surely  that  is  no  reason  for 
pronouncing  a  solemn  act  of  the  lei^islature 
void.  Indeed,  when  all  the  reasons  for  hold- 
ing the  statute  invalid  are  fully  weighed  and 
measured,  it  is  quite  difficult  to  treai  or  con- 
aider  them  all  seriously.  It  is  claimed  that 
this  legislation  was  enacted  for  the  purpose  of 
insidiously  undermining  the  office  of  justice  of 
the  peace  in  this  particular  town.  There  is 
nothing  x>n  the  face  of  the  bill  that  gives  the 
slightest  color  to  this  assertion,  and  surely  we 
ought  not  to  attribute  to  the  legislators  a  pur- 
pose or  motive  in  tbe  enactment  of  a  law  that 
is  not  disclosed  by  the  statute  itself.  Waterloo 
Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  345, 
14  L.  R.  A.  481.  The  only  purpose  that  the 
legislature  bad  in  tbe  enactment  of  the  statute 
was  to  relieve  the  taxpayers  from  claims  upon 
the  treasury  of  ihe  town  or  county  for  services 
in  colorable  proceedings  against  tramps,  va- 
grants, and  petty  criminals, — a  business  which, 
it  seems,  had  been  developed  and  enlarged  to 
such  an  extent  as  to  become  an  abuse  and  a 
scandal.  This  was  the  moving  cause  of  the 
legislation,  according  to  the  uncontradicted 
affidavit  of  the  town  authorities  themselves, 
and  they  add  that  the  statute,  in  Its  actual  op- 
eration, has  accomplished  the  purpose  by  cor- 
recting the  abuses.  Tbe  motive  and  purpose 
of  tbe  enactment  was,  therefore,  not  only  legal, 
but  laudable. 

But  this  court  has  nothing  to  do  with 
the  motives  of  the  legislature.  It  is  not 
for  the  courts  to  attribute  improper  motives 
to  the  legislature,  any  more  than  it  is  for 
tbe  legislature  to  attribute  improper  motives 
to  the  courts  for  their  judicial  action.  The 
ouestion  is  one  of  power  and  nothing  else. 
When  that  simple  inquiry  is  devested  of  all 
sentimental  considerations,  and  the  question 
divorced  from  the  vigorous  rhetoric  and  spe- 
cious arg^jment  In  which  it  is  beclouded,  tbe 
proper  solution  depends  upon  the  correctness 
of  a  few  propositions  that  seem  to  me  so 
plain  that  every  professional  mind  must  ac- 
cept them:  (1)  Tbe  legislature  had  the  power 
to  provide  for  the  election  of  a  police  jus- 
tice and  a  police  officer  in  a  town  containing  a 
considerable  village,  to  fix  their  salaries,  and 
oonfer  upon  them  the  powers  of  a  justice  of  the 
peace  and  constable  in  criminal  cases.  That 
was  the  main  purpose  of  the  bill,  and  no  one 
^riously  questions  the  validity  of  tbe  law  in 
that  respect.  (2)  Having  gone  so  far,  did  tbe 
legislature  have  tbe  power  to  relieve  the  people 
of  the  town  from  all  legal  obligation  to  pay 
fees  for  services  in  criminal  cases,  or  compen- 
49ation  to  local  officers,  other  than  tbe  sum  fixed 
and  designated  as  salaries?  That  is  the  power 
which  it  has  exercised  in  tbe  two  sections  of 
this  statute  which  it  is  claimed  are  invalid,  and 
I  am  not  aware  of  any  suggestion  at  the  argu- 
ment, or  in  the  printed  brief,  that  casts  the 
slightest  doubt  upon  the  existence  of  this  power 
in  a  lawmaking  t)ody  which  is  supreme,  except 
so  far  as  restrained  by  the  Constitution.  (8) 
May  the  legislature,  when  providing  for  the 
administration  of  criminal  justice  in  a  town  by 
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a  police  justice  and  police  constable,  devest  or 
relieve  justices  of  the  peace  from  all  legal  ob- 
ligation or  duty  to  entertain  complaints  or  is- 
sue process  in  criminal  cases?  Inasmuch  as 
every  duty  that  can  be  performed  by  a  justice 
of  the  peace  in  criminal  cases  is  imposed  by 
some  statute  or  law  enacted  by  the  legislnture, 
the  conclusion  would  seem  to  be  irresistible 
that  the  power  which  enacted  the  law  may  re- 
peal it  or  modify  it,  and  the  same  power  that 
imposed  tbe  duty  can  withdraw  it.  If  the  leg- 
islature may  lawfully  eiercise  the  powers  spec- 
ified in  these  three  propositions,  then  there  can 
be  no  fair  question  with  respect  to  the  validity 
of  the  statute.  That  it  does  possess  such  power 
cannot,  I  think,  be  doubted;  and  to  hold  that 
the  legislation  in  question  abolishes  the  office 
of  justice  of  peace  is  little  less  than  asserting 
that  an  office  is  abolished  whenever  its  pe- 
cuniary attractions  are  diminished  by  law. 
Tbe  particular  justice  who  instituted  this  pro- 
ceeding possessed,  after  the  passage  of  this 
statute,  every  right  and  power  as  an  officer 
that  he  possessed  before,  except  tbe  right  to 
charge  fees  to  tbe  town  or  county  in  criminal 
cases;  and  to  say  that  a  statute  which  affects 
him  to  that  extent  only  is  void  seems  to  me  to 
be  a  proposition  that  cannot  be  seriously  dis- 
cussed, ai^d  I  have  discussed  it  only  because 
able  and  eminent  counsel  who  has  presented 
the  other  view  of  the  case  has  evidently  the 
utmost  confidence  in  the  cor;eciness  of  his 
position,  and,  moreover,  has  impressed  tbe 
court  with  the  same  view. 

Suppose  we  hold  this  law  to  be  constitu- 
tional and  valid;  will  the  office  of  justice  of 
the  peace  in  the  town  of  Ft.  Edward  be  then 
abolished?  Of  course,  if  the  office  of  tbe  re- 
lator in  this  case  will  be  abolished,  so  will  that 
of  all  the  other  justices  in  the  town  in  like 
manner,  and  the  result  must  be.  if  the  relator's 
contention  is  correct,  that  hereafter  there  can 
be  no  justices  of  tbe  peace,  in  tbe  constitu- 
tional sense,  in  tbe  town.  If  that  be  so,  it 
must  follow  that  the  right  to  charge  fees  to 
tbe  town  and  county  in  criminal  cases  is  an 
essential  part  of  the  office  itself,  annexed  to  it 
by  the  Constitution  in  perpetuity,  and  beyond 
the  power  of  tbe  legislature  to  change.  I 
doubt  if  anyone  would  seriously  urge  such  a 
proposition,  and  yet  it  is  what  tne  relator's  con- 
tention must  really  mean  when  analyzed. 
That  office  is  abolished,  or  it  is  not  abolished, 
by  this  legislation,  since  it  is  impossible  to  con- 
ceive of  any  middle  state  between  regular  of- 
ficial existence  and  that  statutory  death  which 
it  is  claimed  that  the  legislature  has  inflicted 
upon  these  town  officers  in  violation  of  the  Con- 
stitution. But  tbe  truth  is.  as  everyone  must 
know,  that  no  law  providing  for  the  election 
of  justices  of  tbe  peace  has  been  interfered 
with  in  the  slightest  degree.  They  will  still 
continue  to  be  elected  just  tlie  same  as  if  the 
act  had  never  been  passed,  and  they  will  still 
possess  tbe  same  powers,  and  be  authorized  to 
do  precisely  the  same  things,  that  they  always 
did,  except  to  draw  fees  from  tbe  town  or 
county  for  services  that  they  are  not  required 
to  perform.  The  town  has  elected  another 
officer,  at  a  fixed  salary,  to  do  the  things  that 
tbe  relator  has  volunteered  to  do;  so  thai,  from 
whatever  point  we  start,  we  come  back"  again 
to  the  inquiry   whether  the  legislature  has 
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power  to  reduce  the  business  of  a  Justice  of  the 
peace  by  relieving  him  from  all  duties  in  crim- 
inal  matters,  and  the  town  or  county  from  all 
obligation  to  pay  him,  should  he  elect  to  do  ihe 
things  which  he  is  no  longer  required  to  do. 
When  powers  or  duties  are  created  solely  by 
statute,  it  would  seem  to  be  a  plain  and  rea- 
sonable proposition  that  the  same  authority 
that  originally  granted  the  power  or  imposea 
the  duty  may  recall  it,  and  relieve  the  officer 
from  all  obligation  with  respect  to  the  duty 
thus  imposed.  The  officer  certainly  can  have 
no  vested  right  in  the  exercise  of  a  statutory 
power  or  the  performance  of  a  statutory  duty. 

It  requires  no  argument  to  show  that  the 
people  of  a  town,  through  an  act  of  the  legis- 
lature, may  reduce  the  expenses  of  local  gov- 
ernment, and  lighten  the  burden  of  local  taxa- 
tion; but,  in  order  to  do  that,  they  must 
necessarily  reduce  the  business  or  fees  of  the 
officers  to  whom  the  taxes  are  paid.  The  act 
in  question  does  that,  and  nothing  more;  and, 
if  the  legislature  has  offended  the  Constitution, 
that  is  the  head  and  front  of  the  offending.  I 
cannot  bring  myself  to  believe  that  this  court 
is  warranted  in  declaring  such  a  statute,  or 
any  part  of  it,  void.  Bo  much  legislation  of 
this  character  has  been  enacted  that  I  fear  such 
a  decision  would  form  a  precedent  that  might 
be  very  troublesome  hereafter.  There  is 
scarcely  a  volume  of  the  session  laws  in  which 
legislation  of  this  character  may  not  be  found. 
The  sheriffs  and  county  clerks  are  certainly 
constitutional  officers,  in  at  least  the  same  sense 
as  a  justice  of  the  peace  is.  They  were  all 
formerly,  and  most  of  them  still  are.  com 
pensated  by  fees;  but  no  one  can  doubt  that 
this  whole  subject  Is  within  the  scope  of  legis- 
lative power.  The  fees  may  be  abolished,  and 
a  salary,  great  or  small,  substituted  in  their 
place;  and  no  one  would  claim  that  the  office 
was  abolished  because  its  money,  value  had 
been  diminished.  Can  there  be  any  doubt  as 
to  the  power  of  the  legislature  to  provide  that 
fees  in  criminal  cases  shall  be  paid  over  to  the 
town  by  the  justice  of  the  peace  for  the  ben- 
efit of  the  poor,  and  a  nominal  salary  substi- 
tuted in  their  place?  This  would  reduce  his 
income  in  the  same  sense  that  the  act  in  ques- 
tion does,  but.  unless  the  justice  had  a  vested 
riffht  to  all  fees  prescribed  when  he  went  into 
office,  the  legislatif)n  would  be  valid. 

But,  whatever  may  be  said  about  the  justice, 
clearly  the  constable  was  not  a  constitutional 
officer,  and  he  cannot  complain,  even  if  his 
office  was  abolished,  though  it  certainly  was 
not.  The  legislature  could  certainly  dispense 
with  his  services  as  a  peace  officer  if  it  thought 
proper,  and  provide  that,  in  case  he  elected 
voluntarily  to  perform  services  that  he  was  not 
bound  to  perform,  then  no  fees  should  be 
chargeable  for  such  services  to  the  town  or 
county.  It  has  so  declared  in  a  separate  and 
distinct  section  of  the  act,  and  how  any  pro- 
vision of  the  Constitution  was  violated  by  such 
a  law  it  is  certainly  very  difficult  to  see.  The 
power  and  duty  of  the* judiciary,  when  called 
upon  to  deal  with  the  question  of  the  validity 
of  a  statute,  was  well  expressed  by  Judge  An- 
drews in  this  court  in  these  weighty  words: 
**Only  when  required  by  the  most  cogent  rea 
sons,  nor,  indeed,  unless  compelled  by  unan- 
swerable grounds,  will  a  court  declare  a  statute 
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to  be  unconstitutional."  People  v.  Budd,  117 
N.  Y.  18,  6  L.  R.  A.  559  There  baa  been.  I 
think,  a  wide  departure  from  this  rule  in  deal- 
ing with  the  statute  in  question.  The  services 
of  both  the  -justice  and  constable  having  been 
performed  long  after  the  act  in  question  took 
effect,  their  claims  were  not  valid  cbargeb 
against  the  town  or  county,  and  the  respective 
boards  to  which  they  were  presented  foV  audit 
and  allowance  properly  rejected  them.  The 
order  of  the  appellate  division  and  that  of  the 
special  term,  awarding  the  mandamaa  to  the 
relators,  should  be  reversed. 

Pajrker,  Ch.  J.,  and  Hai^ht»  J. /concur. 
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JEWELERS*    MERCANTILE    AGENCY. 
Limited,  Eetpt., 

V, 

JEWELERS'     WEEKLY     PUBLISHING 
COMPANY  et  al.,  Appts. 

(1B6N.Y.241.) 

1.  A  statutory  eopyrl^ht  operates  to  de- 
vest  a  party  of  the  oommoo-law  rig>bt^ 

8.  A  book  ifl  published  so  as  to  <l«llDat 
what  is  known  as  the  eommon-law 
eopyrii^ht  or  rlftht  of  first  publication,  if  It  it 
put  within  reach  of  the  general  public  so  that  all 
may  have  access  to  it,  no  matter  what  limiia- 
tioDS  be  put  upon  tbe  use  of  it  by  the  indivldaal 
subscriber  or  lessee. 

8.  A  lease  of  the  referenee  books  of  a 
mercantile  m^ency  to  subscribers,  retaiDtnr 
title  and  providiofr  tbat  tbe  books  shall  be  re- 
turned when  tbe  subscription  expires,  consti- 
tutes a  publication  which  will  defeat  a  common- 
law  oopyrlffht. 

(March  8, 1896.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  cf  the  Supreme  Court, 
First  Department,  affirming  a  jud/rmeot  of  a 
Special  Term  for  New  York  County  in  favor 
of  plaiotiiT  in  a  suit  brought  to  enjoin  defeod- 
ants  from  infringing  plaintiff's  copyright.  B^- 
versiid. 

Statement  by  Parker,  Ch.  J.: 

The  judgment  appealed  from  enjoined  the 
defendant  from  making  any  use  of  tbe  plain- 
tiff's reference  books  or  conndential  sheets,  and 
from  copying,  appropriating,  print  ins,  pub- 
lishing, of  using  in  any  way,  information  taken 
therefrom,  or  furnishing  such  information  to 
others.  The  plaintiff,  a  domestic  corporation, 
has,  ever  since  its  incorporation,  in  1883,  been 
engaged  in  the  business  of  a  mercantile  asreocy, 
which  consisted  in  obtaining  information  re- 
garding the  business,  street  addresses,  kinds 
and  extent  of  business,  commercial  ieitandinsr 
and  mercantile  credit  of  individuaK  firms,  and 
corporations  engaged  In  the  jewelry  trade  in 
tbe  United  States  and  Canada.  This  informa- 
tion is  printed  twice  a  year  in  the  form  of  a 
reference  book.     A  duplicate  of  smaller  form 


Nora.— As  to  the  common- law  rights  In  litemrr 
property,  see  also  nott  to  Simmons  Hardware  Co- 
v.  Waibel  (8.  D.)  11  L.  R.  A.  267. 
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is  also  priDted.  The  plaintiff  also  issues  weekly 
a  coDfldential  sheetof  cbaDgesaDil  correctioos. 
These  books  and  coDfldential  sheets  are  fur- 
Disbed  and  lent  to  subscribers  subscribing 
therefor,  upon  a  contract  which  reads  as  fol- 
lows: 

The  undersigned  employs  the  Jewelers'  Mer- 
cantile Agency,  Limited,  from ,  189-,  to 

.  l»y-,  10  aid  in  answering  inquiries  by 

verbal  or  written  reports,  reference  books,  and 
correction  sheets,  as  to  the  responsibility, 
character,  and  standing  of  persons  and  firms 
in  the  jewelry  and  kindred  trades,  within  the 
United  States  and  Canada;  said  inquiries  not 
to  exceed  one  hundred  and  to  be  made  within 
the  period  of  this  contract.    For  such  aid  and 

service,  including  the    loan  of  ,  189-, 

and  ,  189-,  volumes  of  reference  book 

the  undersigned  will  pay  to  said  company  |75 
at  the  commencement  of  this  subscription,  and 
for  each  inquiry  exceeding  the  one  hundred, 
80  cents  on  demand.  All  information  which 
may  have  been  or  may  be  obtained  by  agents 
of  said  company,  who  are  appointed  our  sub- 
agents,  and  communicated  to  us,  shall  be 
stricly  confidential  between  tbe  parties  hereto, 
and  the  subagent's  name  or  names  are  not  to 
be  disclosed  by  said  company  to  the  sub 
scriber  or  other  person,  and  the  communi- 
cated information  is  not  to  be  disclosed  to 
the  person  or  persons  reporied  on.  No  in- 
formation is  guaranteed  as  to  correctness,  and 
the  said  company  is  not  responsible  for  HCt 
or  negligence  of  tbe  subagent  or  agents.  Title 
to  the  reference  books  to  remain  in  said  com- 
pany, and  books  are  to  be  returned  upon  expi- 
ration of  subscripiion.  On  return  of  amount  of 
unexpired  term  of  subscription,  said  company 
reserves  the  right  to  terminate  this  contract, 
and  the  reference  books  are  then  to  be  re- 
turned to  it. 

Dated ,  188-. 

Signature:    

(Tbe  conditions  of  this  subscription  are  ab- 
solute, and  no  verbal  or  other  understanding 
will  be  considered  or  allowed  by  the  corn- 
pan  v.) 

The  plaintiff's  reference  book  in  the  larger 
form  bears  upon  the  cover  thereof,  distinctly 
printed,  the  statement:  "This  is  the  property 
of  the  Jewelers'  Mercantile  Agency,  Limited. 
Confidential  Reterencc  Book."  And  within, 
conspicuously  printed,  appears  the  following: 
**This  book  is  the  property  of  the  Jewelers' 
Mercantile  Agency,  Limited,  and  is  held  by 

,  under  agreement  of  ,  eighteen 

,  with  them."    It  does  not  appear  that 

the  reference  book  was  confined  exclusively  to 
the  jewelry  trade,  nor  does  it  appear  but  that 
anyone  could  obtain  a  copy  of  the  same  by 
subscribing  for  it  according  to  the  terms  of 
.such  contract.  The  defendant  is  also  a  domes- 
tic corporation,  organized  in  January.  18yL 
It  took  the  business  which  bad  before  been 
carried  on  by  ihe  defendant  Rothschild,  and 
earlier  by  both  Rothschild  and  Ulmann.  The 
defendant  took  and  appropriated  from  the 
plain tifT's  reference  book  certain  material  in- 
formation therein  contained,  and  made  use  of 
it  in  a  publication  of  its  own,  which  came  into 
competition  with  the  plaintiff's  publication. 
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It  also  appeared  that  on  the  28tb  day  of  June, 
1890,  the  plaintiff,  in  pursuance  of  the  copy- 
right laws  of  the  United  States,  deposited  in 
tbe  copyright  oflice,  with  tbe  librarian  of  Con- 
gress, the  title  of  the  plaintiff's  book  of  July, 
1890.  And  on  the  28tb  day  of  June,  1890.  the 
plaintiff,  in  further  pursuance  of  said  copy- 
right law,  deposited  in  the  office  of  the  librarian 
of  Congress  two  copies  of  said  reference  book. 
And  tbe  said  plaintiff  printed  on  the  page  fol- 
lowing the  title  page  in  tbe  said  book  of  July, 
1890,  the  following  notice:  "Entered  accord- 
ing to  act  of  Congress,  in  the  year  1890,  by 
the  Jewelers'  Mercantile  Agency,  Limited,  in 
the  ofilce  of  the  librarian  of  Congress  at  Wash- 
ington." The  plaintiff,  however,  insists  the 
copyright  failed  because  of  its  omission  to 
make  publication  of  the  reference  book,  and, 
stands  upon  its  common-law  right  that  there 
has  never  been  such  a  publication  as  to  entitle 
the  general  public  to  tbe  use  of  the  book.  The 
acts  which  defendant  urges  amounted  to  a 
publication  were  the  delivery  of  the  book  to 
such  subscribers  as  cared  for  it,  and  were  will- 
ing to  become  parties  to  the  contract,  gupra, 
and  the  deposit  of  two  of  the  books  in  the 
library  of  Congress. 

MnsrH.  Sondheim  ft  Sondheim  and 
Wheeler  H.  Peckham,  for  appellants: 

Tbe  plaintiff  has  lost  any  literary  property 
it  ever  had  in  its  reference  book  of  July,  1890, 
it  having  published  the  said  book  and  having 
dedicated  the  information  contained  therein  to 
the  public  in  various  ways 

Plaintiff  deposited  in  the  library  of  Congress 
two  copies  of  its  reference  book  of  July,  1890. 
This  was  as  complete,  formal,  and  solemn  a 
dedication  of  the  said  book  to  the  public  as  it 
was  possible  for  the  plaintiff  to  make. 

14  Enc.  Britannica,  535;  People,  American 
Geographical  8oc,,  v.  New  York  I'ax  Comrs  11 
Hun.  505. 

The  mere  fact  that  the  delivery  of  copies  of 
a  book  to  a  public  officer  was  under  special 
limitations  would  not  prevent  the  delivery 
from  constituting  a  publication,  provided  the 
delivery  insured  the  public  or  an  indefinite 
portion  of  it  should,  without  further  action  on 
the  part  of  an  author,  have  access  to  it. 

Callaghan  v.  Mvers,  128  U.  8.  657.  82  L.  ed. 
559;  Turner  v.  Robinson,  JO  Ir.  Ch.  Rep.  510; 
Dnlglish  V.  Jorvie,  8  Macn.  &  G.  231. 

In  the  absence  df  restrictions  as  to  copying, 
there  can  be  no  doubt  that  the  deposit  of  a 
picture  in  a  place  to  which  the  public  have  free 
access  is  a  publication  of  the  same. 

Pierce  &  B.  Mfg.  Co.  v.  Werckmeister,  33  U. 
S.  App.  399,  72  Fed.  Rep.  58.  18  C.  C.  A.  431. 

The  plaintiff  could  have  adopted  no  belter 
way  to  dedicate  his  books  to  the  public  than 
by  depositing  them  in  the  great  publio  library 
of  the  United  States,  where  they  will  remain 
for  all  time  to  come,  open  to  the  free  and  un- 
restricted inspection  of  the  public. 

Hees  V.  Peltzer,  75  111.  475;  Merrell  v.  Tt'ce, 
104  U.  S.  561,  26  L.  ed.  855. 

To  constitute  a  publication  it  is  necessary 
that  the  work  be  exposed  for  sale  or  offered 
gratuitously  to  the  general  public,  so  that  any 
person  may  have  an  opportunity  of  enjoying 
that  for  which  a  copyright  is  intended  to  be 
secured. 
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New  York  Court  or  Appeals. 


Mar., 


Copin^er,  Copyriizhts,  118.  119. 

A  work  may  be  published  by  being  publicly 
exhibited. 

C;opinper,  Copyrights,  p.  438;  Bump,  Copy- 
right, p.  517;  Palmer  v.  DeWitt,  47  N.  Y.  532, 
7  Am.  Rep.  480;  Keene  v.  WheaUey,  4  Phila. 
157:  Bristol  v.  EquiiaUe  L.  Assur,  Soc.  52 
Hun,  165. 

When  an  author  has  given  his  thoughts,  sen- 
timents, knowledge,  or  information  to  the 
world  he  can  have  no  longer  an  exclusive  pos- 
session of  them;  his  conceptions  have  then  be- 
come the  common  property  of  the  public. 

StotM  V.  Thomas,  2  Wall.  Jr.  547;  Drone, 
Copyright,  p.  115. 

The  findings  establish  beyond  a  doubt  the 
copyright  of  ihe  said  book. 

Merrell  v.  Tice,  104  U.  S.  557.  26  L.  ed.864; 
Trow  City  Directory  Co.  v.  Curtin,  36  Fed. 
Rep.  829;  GnlUighan  v.  Myers,  128  U.  S.  652, 
32  L.  ed.  657;  Bryan  v.  Unitersity  Pub.  Go, 
112  N.  Y.  386,  2  L.  R  A.  638;  Thompson  v. 
Hubbard,  131  U.  8. 150,  83  L.  ed.  86;  Ladd  v. 
Oxnard,  75  Fed.  Rep.  729;  Boucicault  v.  Bart, 
13  Blatchf.  54. 

The  plaintiff  having  copyrighted  its  books 
has  parted  with  its  common-law  right,  as  the 
statutory  right  and  the  common-law  right  can- 
not exist  in  the  same  book. 

Donaldsons  v.  Beeket,  4  Burr.  2408;  Wheaton 
V.  Peters,  8  Pet.  591,  8  L.  ed.  1055;  Dudley  v. 
Moyhew,  8  N.  Y.  9;  Drone.  Copyright,  p.  100; 
Palmer  v.  DeWitt,  47  N.  Y.  532,  7  Am.  Rep. 
480. 

The  plaintiff's  book  is  either  copyrighted  or 
it  is  not  copyrighted.  If  it  is  copyrighted 
then  it  has  relinquished  its  common-law  right 
in  it,  and  must  seek  its  remedy  in  the  Federal 
courts.  If  it  is  not  copyrighted  then  no  re- 
strictions hedge  around  the  books  deposited  in 
the  library  at  Washington,  and  the  public 
may  freely  copy  them,  and  its  literary  prop- 
erty in  them  is  lost. 

Ladd  V.  Oxnard,  75  Fed.  Rep.  714. 

Due  weight  should  be  given  to  those  circum- 
stances which  inaicate  that  certain  common 
peculiarities  may  be  fairly  attributed  to  other 
agencies  than  copying.  Thus,  punctuation, 
spelling,  use  of  capitals,  and  kindred  matters 
are  often  regulated,  not  by  the  author,  but  by 
the  proof  reader. 

Drone.  Copyright,  p.  429. 

Mr.  Howard  Mansfield,  for  respondent: 

The  court  below  had  jurisdiction  of  the  sub- 
ject-matter of  the  controversy. 

The  purpose  of  the  action  was  to  protect  the 
common  law  right  of  the  plaintiff  to  unpub- 
lished material  in  which  it  has  always  main- 
tained exclusive  property. 

An  action  for  such  purpose  can  undoubtedly 
be  brought  in  a  state  court. 

Palmer  y.  DeWitt,  47  N.  Y.  582,  7  Am.  Rep. 
480;  Isaacs  v.  Dafy,  7  Jones  &  S.  511;  Bouci 
cauli  V.  Hart,  13  Blatchf.  47. 

The  only  common  law  right  in  a  literary 
composition  or  compilation  which  any  court 
has  held  to  have  been  taken  away  by  copy- 
right statutes  is  *'the  exclusive  right  to  print 
and  publish  it  for  sale."  Common-law  prop- 
erty in  an  unpublished  work  remains  unaffect- 
ed by  legislation. 

Dudley  y.Mayhew,  8  N.  Y.  12. 
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An  author  or  compiler  has  by  the  common 
law  an  exclusive  property  in  his  composition 
or  compilation  until  by  publication  it  become 
the  property  of  the  general  public. 

Ta/jor  V.  Hoffman,  118  N.  Y.  30;  Palmer  v. 
De  Witt,  47  N.  Y.  532,  7  Am.  Rep.  480;  Gold 
dk  Stock  TeUg.  Co.  v.  Todd,  17  Hue,  548; 
Kiernan  v.  Manhattan  Quotation  Teleg,  Co.  59 
How.  Pr.  19  M  Drone,  Copyright,  pp.  97-179; 
High,  Inj.  §§  994,  996,  1011. 

The  plaintiff's  reference  book  has  never 
been  copyrighted. 

Without  publication  the  plaintiff  could  not 
have  secured  a  copyright. 

Drone,  Copyright,  p.  284;  BoudcauU  v. 
Hart,  13  Blatchf.  59. 

A  book  is  published  when  printed  copies  are 
sold  unconditionally  to  the  public.  To  consti- 
tute a  publication  it  is  essential  that  the  work 
shall  be  exposed  for  sale  or  gratuitously  offered 
to  the  general  public,  so  that  the  public,  with- 
out discrimination  as  to  persons,  may  have  an 
opportunity  to  enjoy  thai  for  which  protection 
is  granted.  Printing  itself  cannot  amount  to 
a  publication,  for  the  obvious  reason  that  a 
book  may  be  withheld  from  the  public  long 
after  it  is  printed. 

Drone,  Copyright,  p.  284;  Copinger.  Copy- 
rights. 118,  119. 

Publication  must  be  made  within  a  reasona- 
ble time  after  entry  of  the  title  in  order  to  se- 
cure a  copyright. 

Boucicault  v.  Hart\  13  Blatchf.  47. 

The  plaintiff  has  never  lost  its  literary  prop- 
erty in  its  reference  book  of  July.  Ib90. 

The  depos  t  of  two  copies  of  the  book  in  the 
library  of  Congress  was  not  a  dedication  of 
the  book  or  its  contents  to  the  public. 

Bump,  Copyright,  517;  Copinger,  Copy- 
rights, 118.  119. 

The  failure  of  some  subscribers  to  return 
their  copies  according  to  their  contract  cannot 
give  any  third  person  into  whose  hands  they 
may  fall  any  right  or  title  as  against  the  pUin- 
tiff.  nor  afford  the  basis  of  a  claim  of  publica- 
tion. 

Press  Pub.  Co.  ▼.  Monroe,  88  U.  8.  App,  415. 
73  Fed.  Rep.  196.  19  C.  C.  A.  429. 

The  courts  of  equity  would  find  a  way  to 
protect  property  rights  such  as  the  plaintiff 
has,  even  were  there  no  precedents  for  the  jn- 
risdiction. 

Piper  V.  Hoard,  107  N.  Y.  73;  Kujek  v. 
Goldman,  150  N.  Y.  176,  34  L.  R.  A.  156. 

But  there  is  no  lack  of  precedents  to  sustain 
the  plaintiff's  right  of  action. 

Keay  V.  Moms,  L.  R.  1  Eq.  697;.  Morris  v. 
Ashbec,  L.  R.  7  Eq.  34;  Cox  v.  Land  A  Water 
Journal  Co.  L.  R.  9  Eq.  Z^;  Palmer  v.IkWtit, 
47  N.  Y.  532.  7  Am.  Rep.  480;  Kierman  v. 
Manhattan  Quotation  Telia.  Go.  50  How.  Pr. 
194. 

It  was  necessary  that  the  defendants,  whether 
compiling  their  book  directly  or  through  an- 
other, should  search  into  the  common  soaroe 
of  information  for  themselves,  and  not  avail 
themselves  of  the  labors  of  the  plaintiff.  No 
use  could  honestly  be  made  by  them  of  lists 
taken  by  anyone  from  the  plaintiff's  book. 

Slater,  Copyright,  15;  Jarrold  ▼.  Houlston, 
3  Kay  &  J.  708;  KeUy  v.  MorrU,  L.  R  1  £q. 
697. 
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Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Thus  far  in  the  progress  of  this  suit  the 
plain iifif  has  succeeded  in  its  attempt  to  con- 
vince the  court  that  the  original  common- law 
right  in  the  ''reference  hooks,"  so  called,  has 
not  been  devested,  and,  therefore,  it  is  entitled 
to  invoke  the  restraining  power  of  the  court  to 
prevent  the  defendant  from  using  in  any  way 
any  information  obtained  therefrom.  To  the 
claim  of  the  defendant  that  the  plaintiff  de- 
vested itself  of  its  common-law  right  by  copy- 
righting the  reference  books  pursuant  to  the 
provisions  of  the  Revised  Statutes  of  the  United 
States,  the  plaintiff  makes  answer  that  it 
had  not.  in  fact,  perfected  a  copyright  of  the 
book.  and.  therefore,  its  common  law  ri^bt 
remains.  It  is  true  that  plaintiff  recorded  the 
title  of  the  book  before  publication;  caused  a 
copyright  notice  to  be  printed  on  the  title  page, 
and  then  delivered  to  the  librarian  of  Congress 
two  printed  copies  of  the  book,  with  the  notice 
of  copyright  printed  on  the  title  page,  in  pur- 
suance of  the  statute  which  requires  that  such 
a  number  of  copies  shall  be  delivered  to  the 
librarian  within  ten  days  after  publication. 
So  far  as  the  record  discloses,  therefore,  it 
would  necessarily  appear  to  anyone  making 
an  examination  of  it  for  the  purpose  of  adcer 
taining  whether  the  plaintiff  had  secured  to 
itself  the  benefit  of  copyright  as  to  the  refer- 
ence book,  that  it  had  succeeded.  But  the 
plaintiff  insists  that  its  attempt,  or  pretended 
attempt,  to  secure  a  copyright  was  ineffectual, 
because  of  the  omission  on  its  part  to  publish 
the  reference  book. 

'>'  We  are  not  concerned  in  inquiring  whether 
the  plaintiff's  steps,  apparently  lookine  to  a 
copyright  of  the  book,  were  taken  for  the 
purpose  of  procuring  a  copyright  in  good  faith, 
or  merely  for  the  purpose  of  securing  such 
advantage  as  might  accrue  from  the  appear- 
ance of  copyright.  It.  of  course,  cannot  have 
at  the  same  time  the  benefit  of  thu  copyright 
statute  and  also  retain  its  common-law  right. 
No  proposition  is  better  settled  than  that  a 
statutory  copyright  operates  to  devest  a  party 
of  the  common-law  rieht.  If,  then,  what  the 
plaintiff  did  amounted  to  such  a  publication 
of  the  reference  book  as  was  requisite  in  con- 
nection with  the  other  steps  taken  to  perfect  a 
copyright,  its  common-law  rights  were  de- 
vested, and  its  remedy  against  violators  of  the 
rights  thus  secured  would  have  been  by  suit 
in  the  United  States  courts.  But  publication 
also  operates  to  destroy  the  common  law  rights, 
whether  a  copyright  be  secured  or  not.  An 
invention,  a  painting,  or  a  book  is  the  property 
of  its  creator.  He  may  keep  it  for  his  own  ex- 
clusive use  or  enjoyment  if  he  sees  fit.  The 
public  has  no  greater  right  to  it,  however  use- 
ful it  may  be,  than  it  would  have  to  any  other 
part  of  his  personal  property.  But,  if  he  once 
publishes  it,  his  property  right  in  it  is  gone, 
and  everyone  may  make  use  of  it.  A  person 
who  writes  a  book  may  keep  the  manuscript 
without  printing  it.  and  prevent  anyone  from 
seeing  it.  He  may  take  a  still  further  step, 
and  cause  the  book  to  he  printed,  and  then  de- 
termine that  it  shall  not  be  seen  by  the  public, 
and  store  all  the  printed  copies  away,  and  still 
be  has  not  made  a  publication  of  it  within  the 
meaning  of  the  law.  It  continues  to  be  his 
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property,  as  he  has  not  yet  offered  it  to  the 
public.  If,  while  the  books  are  thus  stored 
away,  a  copy  should  be  obtained  surrepti- 
tiously, and  printed,  or  should  the  author  loan 
one  of  the  books  to  a  friend  to  read  and  return, 
and  in  that  manner  a  copy  of  the  book  should 
fall  into  the  hands  of  someone  who  should 
attempt  to  print  it,  the  author  would  be  enti- 
tled to  restrain  publication,  for  the  reason  that 
he  bad  not  undertaken  to  put  within  the  reach 
of  the  general  public  such  thoughts  or  facts  as 
he  may  have  expressed  or  stated  in  the  book. 
Cases  have  arisen  in  which  there  was  a  private 
circulation  for  a  restricted  purpose,  and  the 
holding  has  been  that  it  did  not  constitute  a 
publication,  as  in  Prince  Albeit  v.  Strange,  2 
De  G.  &  S.  652.  In  that  case  it  appeared  that 
her  majesty  and  the  prince  consort  had  given 
to  a  number  of  friends  copies  of  prints  and 
etchings  made  for  their  own  amusement,  and 
this  was  held  a  private  circulation,  and  not  a 
publication.  Out  of  a  few  cases  of  the  same 
general  character  seems  to  have  grown  the  idea 
that  it  is  possible  for  a  man.  by  putting  re- 
strictions on  the  use  of  his  books  by  subscrib- 
ers, however  numerous  they  may  be,  to  retain 
in  himself  forever  the  common  law  right  of 
first  publication.  If  that  position  be  sustained 
by  the  judgment  of  the  courts,  then  will  have 
been  obtained  judicial  legislation  of  far 
broader  scope  and  much  greater  value  to  au- 
thors and  others  than  that  offered  by  the  copy- 
right statute. 

Our  attention  has  been  called  to  but  one 
previous  case  in  which  the  precise  ques- 
tion presented  here  has  received  consid- 
eration. In  the  case  of  Ladd  v.  Oxnard,  75 
Fed.  Rep.  705,  the  plaintiffs  published  annu- 
ally a  book  entitled  'The  United  Mercantile 
Agency  Credit  Ratings,"  and  had  179  sub- 
scribers. The  stipulation  between  the  com- 
plainants in  that  case  and  the  subscribers  was 
"that  the  book  delivered  to  each  subscriber 
was  a  loan,  and  was  not  sold;  and  that,  if  any 
copy  was  found  in  any  other  hands  than  those 
entitled  to  use  it  by  permission  of  the  com- 
plainants, the  publishers  might  take  possession 
of  it."  In  this  case  the  plaintiff  distributed  its 
books  under  like  restrictions.  The  plaintiff  in 
Lad^s  Case  brought  his  action  in  the  United 
States  circuit  court,  and  the  defendant  sought 
to  prevent  a  recovery  upon  the  ground  that, 
by  reason  of  the  special  restriction  on  the  use 
of  the  book,  the  plaintiff  had  not  published  it; 
therefore,  his  copyright  had  not  been  perfected, 
and  the  rights  of  the  plaintitf  were  at  common 
law,  and  not  under  the  statutes.  It  will  be 
seen,  therefore,  that  the  question  was  the  same 
as  that  under  consideration.  Judge  Putnam 
held  that  the  copyright  was  complete.  From 
his  opinion  we  quote  the  following:  "He  [the 
defendant]  claims  that,  by  reason  of  the  special 
restriction  on  the  use  of  the  book  to  which  we 
have  referred,  there  never  has  been  a  publica- 
tion, and  that,  therefore,  the  rights  of  the 
complainants  are  at  common  law.  and  not 
under  the  statute,  so  that  this  court  has  no 
jurisdiction  of  this  suit,  both  parties  being 
citizens  of  Massachusetts.  It  should  be  said 
in  this  connection  that,  while  the  nature  of 
the  use  of  the  complainants'  book  was  sought 
to  be  limited  in  the  manner  which  we  have  ex- 
plained, there  was  no  limit  placed  by  the  com- 
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plainants  on  the  extent  or  number  of  persons  to 
whom  the  book ' might  befdistribuied  under  the 
conditions  which  they  had  provided.  Though 
adapted  specially  for  persons  engaged  in  the 
trades  of  which  we  have  spoken,  yet  even 
these  are  indefinite  in  number,  and  there  is  no 
evidence  that  the  circulation  was  intended  to 
be  limited  to  them.  In  any  view,  it  might  be 
difficult  to  sustain  this  proposition,  because,  as 
the  statute  now  stands,  an  author  is  compelled 
to  complete  his  title  to  his  copyright  before 
publication,  so  there  is  at  least  one  point  of 
time,  although  it  may  be  a  very  minute  one, 
when  the  author,  who  has  entitled  himself  to 
a  copyright,  is  also  entitled  to  look  to  the  stat- 
utes of  the  United  States  for  protection  not- 
withstanding he  has  not  published.  .  .  .  How- 
ever, we  do  not  rest  the  case  on  this  point,  be- 
cause we  are  satisfied  that  there  has  been  a  pub- 
lication. .  .  .  So  far  as  concerns  the  interests 
of  the  public  and  (he  general  policy  of  the  copy- 
right statutes,  this  case  stands  in  all  respects 
practically  the  same  as  though  the  complain- 
ants' publication  had  been  sold  by  unrestricted 
titles;  and  there  is  no  substantial  reason 
why,  if  the  complainants  had  not  obtained 
copyrights,  they  should  now  be  protected 
against  infringers."  We  find  ourselves  in 
agreement  with  the  learned  judge,  not  only  in 
the  conclusion  reached,  but  also  in  the  argu- 
ment which  led  to  it,  and.  before  referring  to 
authorities  upon  that  subject,  it  should  be  ob- 
served that  it  does  not  apitear  from  this  record 
but  that  every  person  in  the  United  States  was 
at  liberty  to  become  a  subscriber  of  the  plain- 
tiff, and.  as  such,  entitled  to  a  reference  book. 
Plaintiff's  position,  therefore,  in  effect  is  that 
a  distinction  should  be  drawn  between  selling 
or  giving  a  book  away  and  leasing  it;  that  to 
offer  to  sell  a  book  to  the  public  or  give  it  to 
public  libraries,  where  all  the  public  may  have 
access  to  it,  is  to  publish  it;  but  to  lease  it  to 
such  of  the  public  as  care  for  it  is  not  to  pub 
lish  it.  The  latter  is  certainly  an  effective 
method  of  putting  the  contents  of  the  book 
in  the  possession  of  such  portions  of  the  pub- 
lie  as  desire  it.  By  this  method  a  party  parts 
with  the  secret  in  such  a  way  that  the  public 
may  know  it,  provided  the  individuals  com- 
posing such  public  are  willing  to  become  sub- 
scribers, and  lease  the  book.  And,  if  leasing 
books  to  the  public  generally  does  not  con- 
stitute a  publication  of  them,  then  an  author  or 
publisher  would  have  but  to  extend  the  period 
of  leasing  from  1  year  to  99  or*  999  years,  as 
is  the  case  in  certain  leasings  of  railroads,  in 
order  to  secure  almost  as  many  lessees  as 
there  would  be  purchasers  if  the  l>ooks  were 
offered  for  sale.  The  buyer  of  the  average 
book  would  be  quite  content  with  a  restrictive 
title,  which,  nevertheless,  assures  him  the  pos 
session  of  a  book  fof  either  of  the  periods 
mentioned.  It  has  not  hitherto  been  under- 
stood to  be  the  law  that  the  common  law  right 
could  be  so  utilized  as  to  secure  to  an  author 
or  publisher  a  continuing  revenue  from  the 
public  for  a  much  longer  period  of  time  than 
Congress  has  been  willing  to  grant  to  him  the 
exclusive  right  to  publish. 

We  shall  now  briefly  refer  to  what  has 
been  said  on  the  subject  which  seems  to  have 
pursuaded  counsel  that  the  judgment  in  this 
case  can  be  supported.  In  the  first  place,  it 
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must  be  conceded  it  has  not  been  said,  except 
in  Ladd*8  Case,  75  Fed.  Rep.  705.  ibat  leasing 
a  book  under  an  agreement  not  to  show  it  to 
anyone  constitutes  a  publication  of  it;  and 
tbis  is  so,  probably,  because  it  was  not  until  a 
comparatively  recent  period  that  an  attempt 
seems  to  have  been  made  to  obtain  for  a  book 
subscribers  who  should  agree  that  they  would 
neither  show  nor  loan  it  to  others.  So,  when 
Coppinger  &  Scruton  and  Drone  &  bbortts,  in 
their  works  on  the  subject  of  Copyright,  as- 
sert that,  "to  constitute  publication  it  is  neces- 
sary that  the  work  shall  be  exposed  for  sale  or 
offered  gratuitously  to  the  general  public,  so 
that  any  person  may  have  an  oppori  unity  of 
enjoying  that  for  which  the  copyright  is  in- 
tended to  be  secured."  ihev  did  not  Intend  to 
imply  that  the  leasing  of  a  book  for  a  year  or 
a  term  of  years  to  any  and  all  persons  who 
would  accept  it  op  such  terms  would  not  con- 
stitute a  pul)lication.  They  did  not  have  such 
a  situation  in  mind.  The  consideration  and 
discussion  of  the  principles  established  by  such 
cases  as  they  succeeded  in  finding  in  England 
and  this  countrv,  bearing  upon  the  question  of 
publication,  did  not  suggest  to  them  the  pos- 
sibility of  such  a  claim  being  made.  It  will 
be  observed  that  the  general  rule  which  wc 
have  quoted  from  Coppinger  asserts,  first,  that 
to  expose  for  sale  is  to  constitute  publication. 
It  is  not  necessary  that  the  book  be  actually 
sold:  it  is  sufiicieht  if  it  be  offered  to  the  pub- 
lic. The  act  of  publication  is  ibe  act  of  itie 
author,  and  cannotlbe  dependent  upon  the  act 
of  the  purchaser.  The  actual  sale  of  a  cooy  is 
evidence  that  it  has  been  offered  to  the  public, 
but  that  fact  may  also  be  shown  by  other  evi- 
dence. It  then  asserts  that,  if  a  book  be  of- 
fered gratuitously  to  the  general  public,  it  will 
constitute  publication.  This  may  be  done  by 
presenting  it  to  public  libraries,  and  this  is  so 
because  the  author  or  publisher,  by  that  act, 
puts  it  in  such  a  place  that  all  the  public  maj 
see  it  if  they  choose.  The  reason  why  expos- 
ing for  sale  or  offering  gratuitously  to  the 
general  public  constitutes  publication  is  stated 
in  the  last  part  of  the  rule  as  follows:  '*So 
that  any  person  may  have  an  opportunity  of 
enjoying  that  for  which  the  copyright  is  in- 
tended to  be  secured."  And  this  reason,  which 
lies  at  the  foundation  of  all  decisions  upon 
tbis  subject,  is  applicable  to  this  situation.  All 
persons  were  given  the  opportunity  of  enjoy- 
ing this  book  upon  the  plaintiff's  terms.  Sev- 
eral cases  have  arisen  where  the  courts  have 
held  that  the  private  circulation  of  pictures, 
manuscripts,  or  printed  books  did  not  consti- 
tute a  publication,  such  as  Prince  Albert  v. 
Strange,  2  De  G.  <&  S.  652;  also  BariletU  t. 
Crittenden,  4  McLean,  800,  where  the  plain- 
tiff, a  teacher  of  bookkeeping,  for  the  conven- 
ience of  his  pupils,  wrote  his  system  of  in- 
structions on  se()arate  cards,  which  they  were 
permitted  to  keep  for  their  con'venience  So 
a  gratuitous  circulation  of  copies  of  a  work 
among  friends  and  acquaintances  has  been 
held  not  to  amount  to  a  publication.  Dr. 
Paley'e  Case,  cited  in  2  Yes.  &  B.  23.  was  one 
where  a  bookseller  was  restrained  from  pub^ 
lishing  manuscripts  left  by  Dr.  Paley  for  the 
use  of  his  own  parishioners  only.  Coppinger, 
in  his  work  on  Copyright,  at  page  117,  after 
considering  the   last  case  qited  and  others^ 
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reached  the  followiD^  coDcIusion:  "The  dis- 
tioctiOD  is  in  the  limit  of  the  circulation.  If 
limited  to  friends  and  acquaintances,  it  would 
not  be  a  publication;  but,  if  general,  and  not 
so  limited,  it  would  be  "  In  this  case  the 
circulation  was  not  limited  to  friends  and  ao- 
qaintances,  or  even  to  a  class.  The  limitation 
was  upon  the  character  of  the  use  which  a 
subscriber  could  make  of  it.  It  was  the 
privilege  of  any  and  all  persons  who  desired 
to  become  subscribers  to  obtain  possession  and 
use  of  the  reference  books.  The  fact  that  the 
publisher  of  the  book  undertook  to  place  re- 
strictions on  the  use  which  individual  pur- 
chasers could  make  of  it,  the  effect  of  which 
might  be  to  increase,  rather  than  diminish, 
the  public  demand  for  the  book,  does  not  con- 
stitute such  a  limitation  as  takes  away  from 
the  act  of  the  plaintiff  its  real  character,  which 
is  that  of  publication. 

In  CalUxghan  v.  MyerB,  128  U.  8.  617.  82  L. 
ed.  547,  Myers  was  a  reporter  of  the  supreme 
court  of  the  state  of  Illinois,  and,  desiring  to 
secure  a  copyright  for  such  portions  of  the 
reports  as  he  was  entitled  to  have  copyrighted, 
undertook  to  provide  the  three  conditions  pre- 
scribed by  the  copyright  statute,  namely,  a 
deposit,  before  publication,  of  a  printed  copy 
of  the  title  of  the  book,  the  giving  of  informa- 
tion of  the  copyright  by  the  insertion  of  a 
notice  thereof  bn  the  title  page  or  the  next 
page,  and  by  depositing  a  copy  of  the  book 
within  three  months  after  the  publication.  It 
was  insisUd,  as  to  one  of  the  volumes,  that 
Myers  had  not  deposited  a  copy  of  the  book 
within  three  months  after  ihe  publication  as 
the  statute  then  required.  It  was  shown  that 
under  the  statutes  of  the  state  of  Illinois  a  re- 
porter of  decisions  was  required  to  supply  to 
the  secretary  of  state  a  certain  number  of 
copies  of  the  reports*for  the 'purposes  expressly 
provided  by  law.  This  statute  Myers  com- 
plied with  more  than  three  months  before  he 
deposited  in  the  clerk's  office  a  volume  of  the 
reports  containing  the  insertion  of  the  notice 
giving  the  information  of  a  copyright.  It  did 
not  appear  that  these  books  were  ever  distrib 
uted  from  the  secretary  of  state's  office,  but 
the  court  held  that  the  delivery  of  the  copies 
for  the  use  of  the  state  was  a  publication  of 
the  volumes,  and  therefore  his  copyright 
should  fail.  Myers  did  not  expose  the  books 
for  sale  in  the  usual  way.  He  was  required 
by  the  statute  to  make  delivery  of  them  at  the 
time  he  did,  but  that  fact  was  held  not  to  pre 
vent  publication,  and  the  reason  for  it  may  be 
found  scattered  through  the  cases  bearing 
upon  that  subject  in  the  fact  that  by  the  de- 
livery, whatever  the  occasion  for  it,  the  pub- 
lic, or  an  indefinite  portion  of  it,  were  assured 
of  access  to  the  book  without  further  action  on 
the  part  of  the  author. 

The  case  o^  Palmer  v.  De  Witt,  47  N.  Y. 
582,  7  Am.  Rep.  480,  is  not  in  conflict  with 
the  views  we  have  expressed.  In  that  case 
the  plaintiff  procured  an  assignment  of  a  play, 
which  secured  to  him  the  author's  right  of  its 
first  printing  and  publication.  Before  print 
ing  it,  he  put  the  play  upon  the  stage,  and 
thus  the  defendant  was  able  to  obtain  and 
print  it  before  the  plaintiff  did.  Judgment 
was  obtained  preventing  the  defendant  from 
selling,  the  court  holding  that  the  representa- 
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tion  of  a  dramatic  composition  upon  the  stage 
is  not  such  a  dedication  of  it  to  the  public  as 
»will  authorize  others  to  print  and  publish  it 
without  the  author's  permission.  On  bis  way 
to  this  conclusion  Judge  Allen  said:  "The 
rights  of  an  author  of  a  drama  in  his  composi- 
tion are  twofold.  He  is  entitled  to  the  profit 
arising  from  its  performance,  and  also  from 
the  sale  of  the  manuscript,  or  the  printing  and 
publishing  it."  and  its  representation  on  the 
stage  *'does  not  give  to  the  bearer  any  title  to 
the  manuscript,  or  a  copy  of  it,  or  a  right  to 
the  use  of  a  copy." 

In  Kiernan  v.  Manhattan  Quotation  TeUg, 
Go,  50  How.  Pr.  194,  it  was  held  that  the 
transmission  of  news  over  telegraphic  instru- 
ments does  not  constitute  a  general  publica- 
tion, the  argument  being  that  the  case  was 
analogous  in  principle  to  the  writing  and  de- 
livery of  letters,  the  writer  having  such  in- 
terest therein  as  will  authorize  him,  in  cer- 
tain cases,  to  restrain  their  publication.  Is 
there  any  difference,  said  the  court,  because 
he  (the  plaintiff)  writes  to  his  customers  by 
telegraph? 

The  learned  counsel  for  the  respondent, 
apparently  not  unmindful  that  to  sustain  his 
contention  requires  the  court  to  take  a  very 
long  step  in  advance  of  any  hitherto  taken 
upon  this  question,  urges  the  verv  large  pe- 
cuniary interest  involv^  for  the  plaintiff,  and 
insists  that  courts  of  equity  should  find  a  way 
to  protect  property  rights  such  as  plaintiff 
claims,  even  if  there  are  no  precedents  for  do- 
ing SO;  and  refers  to  the  remarks  of  the  court 
in  Piper  v.  Hoard,  107  N.  Y.  73,  in  which  the 
court  said:  '*If  the  most  that  can  be  said  is 
that  the  case  is  novel,  and  is  not  brought  plainly 
within  the  limits  of  some  adjudgea  case,  we 
think  such  fact  not  enough  to  call  for  a  re- 
versal of  this  judgment."  If  the  plaintiff's  in- 
terests are  of  so  important  a  character,  and  the 
public  interest  would  be  best  subserved  were 
the  law  such  as  plaintiff  insists  it  to  be,  then 
is  presented  a  proper  subject  for  legislative 
action.  But  our  examination  leads  us  to  the 
conclusion  that  the  present  state  of  the  law  is 
that,  if  a  book  be  put  within  reach  of  the  gen- 
eral public,  so  that  all  may  have  access  to  it, 
no  matter  what  limitations  may  be  put  upon 
the  use  of  it  by  the  individual  subscriber  or 
lessee,  it  is  published,  and  what  is  known  as 
the  common -law  copyright,  or  right  of  first 
publication,  is  gone.  So  far  as  is  disclosed  by 
this  record,  the  plaintiff  was  in  that  situation 
at  the  time  of  the  commencement  of  this  ac- 
tion. 

The  judgment  should  be  rererBed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Gray,  0*Brien»  and  Haig^ht,  JJ.,  con- 
cur; and  Bartlett,  Martin,  and  Vann* 
JJ.,  concur  for  reversal  upon  special  ground, 
as  follows:  We  concur  in  the  result  upon  the 
ground  that  the  plaintiff,  by  depositing  two 
copies  of  its  reference  book  in  the  oflBce  of  the 
librarian  of  Congress,  published  the  same, 
even  if  it  obtained  no  copyright;  that,  if  it  did 
obtain  a  copyright,  it  thereby  waived  its  com- 
mon-law right  of  literary  property  in  said 
book,  and  its  statutory  rights  under  Federal 
legislation  can  be  protected  only  in  the  Federal 
courts. 
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C.  T.  CLEVELAND.  Appt, 

c. 

8.  A.  McCANNA,  Benpt. 

(7N.D.455.) 

*1.   The  official  acts  of  a  deflftcto  officer 

caoDOt  be  collaterally  attacked. 
8.   Mutual  Judg^meata  cannot  be  set  off 

one  affaiDSt  tbe  ocber  Id  such  a  mauner  aa  to  de- 
feat tbe  exemption  laws;  and  when,  on  an  ap- 
plication of  a  Judjorment  debtor  to  have  a  judg- 
ment owned  by  blm  and  afraiust  bis  creditor  set 
off  aflrainst  tbe  judflrmeot^  owned  by  sucb  cred 
Itor,  and  against  bim,  such  Judgment  creditor 
flies  a  verifled  schedule  of  his  personal  property, 
showing  that  the  whole  thereof,  including  such 
Judgment,  is  less  in  value  than  tbe  amount  al- 
lowed by  law  as  exempt,  such  set-off  should  be 
refused. 

(May  10, 1896.) 

APPEAL  by  plaintiff  from  an  order  of  tbe 
District  Court  for  Grand  Forks  County 
setting  off  upou  a  judgment  in  favor  of  ap- 
pellant for  damages  for  wrongful  seizure  of 
exempt  property  a  judgment  against  bim  for 
tbe  price  of  goods  alleged  to  have  been  sold 
and  delivered.     Becersed. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Burke  Corbet,  for  appellant: 

Tbe  pretended  action  commenced,  and  the 
pretended  judgment  rendered,  by  W.  A.  Wins- 
low  as  justice,  was  witbout  jurisdiction  and 
void, 

Tbe  city  justice  of  tbe  city  of  Larimore  in 
1894  bad  no  jurisdiction  to  bring  an  action 
or  render  judgment  for  $200  damages,  $20 
attorney's  fees,  and  $13  costs. 

U.  S.  Bev.  Stat.  1907.  vested  all  judicial 
authority  in  four  kinds  or  classes  of  courts. 
Any  act  of  tbe  territorial  legislature  attempt 
ing  to  create  another  class  or  kind  of  court 
or  to  vest  any  judicial  power  in  any  other 
court,  board,  or  officer  was  void. 

Spencer  v.  Svlly  County,  4  Dak.  474;  Rupert 
V.  Alturas  County  Comrt.  2  Idaho,  21:  Hedges 
V.  Letois  db  Clarke  County  Comrs.  4  Mont.  280; 
Ferris  v.  Higtey,  20  Wall.  375.  22  L.  ed.  883. 

If  the  territorial  laws  creating  city  justices 
and  police  justices  were  valid  as  territorial  laws, 
tbe  law  as  to  city  justices  of  tbe  peace  was  re- 
pugnant to  tbe  state  Constitution,  and  did  not 
survive  tbe  admission  of  the  state. 

Const.  ^112. 

Const.  §^112  and  113,  did  not  contemplate 
the  continuance  of  tbe  territorial  justice  of  the 
peace  or  police  justice  in  any  event  longer 
than  necessary  to  enable  the  legislature  to  pass 
laws  for  the  election  of  tbe  justices  of  the 
peace  provided  for  in  |^  112,  or  the  police 
magistrate  provided  for  in  §  113. 

Even  if  the  territorial  laws  could  survive 
throughout  1894.  and  authorize  the  election  of 
city  justices  and  the  exercise  of  the  jurisdic- 
tion conferred  upon  him  by  chapters  88  and  73 

*  Headnotes  by  Bartholomew,  J. 


Note.— As  to  8et-6ff  of  Juderments,  see  also  Ben- 
son V.  Haywood  (Iowa)  28  L.  R.  A.  886,  and  tiote, 
and  Roberts  v.  Mitchell  (Tenn.)  S9  L.  R.  A.  706. 
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of  1889,  the  jurisdiction  would  be  only  to  the 
amount  of  $100. 

The  amount  claimed  in  tbe  summons,  if 
too  great,  is  fatal  to  tbe  jurisdiction  of  the 
court,  and  cannot  be  cured  by  any  subse- 
quent act. 

Plunket  V.  Evans,  2  S.  D.  434;  Warder,  B, 
A  O.  Co.  V.  Raymond,  7  8.  D.  451. 

A  judgment  for  damages  for  the  wrongful 
taking  or  conversion  of  exempt  personal  prop- 
erty is  exempt  to  the  judgment  creditor  from 
setting  off  claims  or  judgments  against  him  io 
favor  of  the  judgment  creditor. 

Ellis  V.  Pratt  City,  111  Ala.  629,  38  L.  R,  A. 
264;  Houghton  v.  Lee,  50  Cal.  101;  HaU  v.  FSil 
gham,m  Tenn.  451;  White  v.  Fulghum^Wl 
Tenn.  2ai;  Crawford  v.  Carroll,  98  Tenn.  661. 

26  L.  R.  A.415;  Reynolds  v.  Haines,  t<3  Iowa, 
342.  13  L.  R.  A.  719;  Kaiser  v.  Seaton,  63 
Iowa,463;  Stebbins  v.  Peeler,  29  Vt.289:  MitchHl 
V.  Milhoan  11  Kan.  617;  CooTiey  y.  Cooney,^ 
Barb.  524:  Smyth,  Homesteads  «&  Exemptions. 
§103;  Waples,  Homesteads  <&  Exemptions,  p. 
609. 

A  judgment  recovered  for  tbe  negligent 
killing  of  animals  exempt  from  execution  is 
also  exempt. 

Crawford  v.  Carroll,  93  Tenn.  661,  26  L.  R. 
A.415;  Duffy.  Wells,  7  Heisk.  17;  Reynolds^. 
Uaine9,  88  Iowa.  342,  18  L.  R,  A. 719;  Kaiser 
V.  Seaton,%2  Iowa,  463;  Cullenv,  Harris,  IM 
Mich.  ilO;  Collier  v.  Murphy,  90  Tenn.  300; 
Millington  v.  lAiurer,  89  Iowa.  822;  Howard  v. 
Tandy,  79  Tex.  450:  Beloto  v.  Bobbins,  76  Wis. 
600,  8  L.  R.  A.  467;  Ttllotson  v.  Wokott,  4S 
N.  Y.  188;  Mallory  v.  JVorton,  21  Barb.  424; 
Temple  v.  f-'cott,  3  Minn.  419;  Puoet  Sound 
Dressed  Beef  dt  Fkgt  Co.  v.  Jeffs,  11  Wash.  466, 

27  L.  R.  A.  808:  CuUers  v.  May,  81  Tex.  110; 
Deering  v.  Ruffner,  32  Neb.  845;  2iudge  v. 
Lanning,  68  Iowa,  641;  Cameron  v.  Fay,  55 
Tex.  62;  Beekman  v.  Manlnre,  18  Cal.  859; 
Butner  v.  Bowser,  104  Ind  255. 

The  fact  that  the  owner  of  the  property  so 
seized  may  not  be  able  to  give  bond,  and 
avail  himself  of  the  more  expeditious  remedy 
of  suing  out  such  process  as  will  place  faim 
in  possession  of  the  property,  and  that  instead 
thereof  he  sues  for  damages,  and  obtains  judg- 
ment, which  is  paid,  should  not  operate  io 
the  latter  case  to  practically  deprive  him  of 
the  results  of  the  suit  and  the  benefits  of  the 
exemption. 

Hoifiard  v.  Tandy,  79  Tex.  450;  BeLov  v. 
Bobbins,  76  Wis.  600,  8  L.  R.  A.  467. 

Exemplary  damages  should  not  be  given 
as  a  mere  punishment  to  the  wrongdoer,  hot 
only  for  full  compensation  for  the  wion^ 
done,  including,  not  only  determinate,  but  in- 
determinate or  estimated,  damages. 

7  Am.  &  Eog.  Enc.  Law,  pp.  450,  451.  and 
note. 

Under  Comp.  Laws,  §  5128,  Rev  Codes, 
^  5518,  a  judgment  creditor  may  hold  his 
judgment  to  the  amount  of  $1,500  exempt 
from  attachment,  execution,  or  set-ofif,  regard- 
less of  tbe  cause  of  action  on  which  it  was 
rendered. 

Atkinson  v.  Pittman,  47  Ark.  464;  Cufiee 
V.  Thomas,  74  N.   C.  61;  Thompson.  Home- 
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steads  &  Exemption,  §§  892,  894;  Wilson  y. 
McElray,  82  Pa.  82;  Collett  v.  Jones,  7  B.  Mon. 
586. 

Statutes  of  exemptions  are  to  be  liberally 
construed. 

Butner  v.  Bowser,  104  Ind.  255;  Paett  v. 
Beard,  86  Ind.  172,  44  Am.  Rep  280:  Carpen- 
ter V.  Cool,  115  Ind.  184:  Burdge  v.  Bolin,  106 
Ind.  175,  55  Am.  Rep.  724;  Taylor  v.  Duester- 
berg,  109  Ind.  Ifi5;  Barnard  v.  Brown,112  Ind. 
53;  Dumbauld  v.  Rowley,  118  Ind.  353;  Collier 
V.  J/wrp^y,  90Tenn.  800. 

Messrs.  O.  A.  Wilcox,  Ban^a  ft  Fisk, 
and  Cochrane  ft  Fdetham  for  respondent. 

Bartholomew*  J.,  delivered  the  opinion 
of  the  court: 

In  March,  1894,  the  respondent,  McCanna, 
obtained  a  judgment  against  the  appellant, 
Cleveland,  before  the  city  justice  of  the  city  of 
Larimore,  in  Grand  Forks  county,  for  the  sum 
of  $200  and  costs,  amounting  in  all  to  $235. 
An  abstract  of  said  judgment  was  duly  filed  in 
the  office  of  the  clerk  of  the  district  court  of 
said  county,  and  the  judgment  was  properly 
entered  and  docketed  in  that  court,  and  is  still 
in  force  and  entirely  unpaid.  On  April  24 
following,  appellant  commenced  the  action 
against  respondent  in  which  this  proceeding  is 
entitled,  and  sought  to  recover  $8,000,  actual 
and  exemplary  damages,  for  the  alleged  wrong- 
ful and  unlawful  seizure  and  conversion  by  re- 
spondent of  certain  enumerated  personal  prop- 
erty belonging  to  appellant,  which  it  was 
claimed  constituted  appellant's  absolute  and  al- 
ternative exemptions.  On  the  trial  of  this  ac- 
tion, the  jury  found  the  value  of  such  personal 
property  to  be  $367.25.  and  a  general  verdict 
was  returned  for  appellant  for  $717;  and  subse- 
quently judgment  was  entered  thereon,  which, 
with  costs  and  interest,  amounted  to  $849.90. 
'  This  judgment  was  subsequently  reduced  by 
the  court  to  $020.74,  for  which  sum  it  is  still  in 
force  and  unpaid.  An  execution  was  issued 
thereon  in  January,  1897.  Thereupon  the  re- 
spondent applied  for  and  obtained  an  order  on 
appellant  to  show  cause  why  the  judgment  in 
respondent's  favor  and  against  appe11ant,should 
not  be  set  off  pro  tanto,  against  the  judgment 
in  favor  of  appellant,  and  against  respondent. 
The  application  for  the  order  was  supported 
by  an  affidavit  setting  forth  the  rendition  of 
the  judgments  as  herein  stated.  On  the  return 
day,  the  respondent,  in  support  of  his  motion, 
introduced  the  pleadings  in  both  cases  and  the 
affidavit  on  which  the  order  was  issued.  Ap- 
pellant introduced  testimony  showing  that  the 
property  for  the  conversion  of  which  he  re- 
covered judgment  was  property  that  was  ex- 
empt from  seizure  or  sale  under  legal  process, 
and  also  a  verified  schedule  of  his  property 
showing  that  the  value  of  the  whole  thereof, 
including  the  judgment  against  respondent, 
was  less  than  the  amount  exempted  by  law, 
and  claimed  to  hold  such  judgment  as  exempt 
from  application  on  his  own  debts.  The  court, 
after  a  full  hearing,  granted  the  motion  to  set 
off,  and  made  the  proper  order  therefor.  The 
appeal  is  from  such  order. 

It  is  first  urged  that  the  judgment  rendered 
by  the  city  justice  of  the  city  of  Larimore 
against  appellant  was  and  is  a  nullitjr.  for  the 
reason  that  no  such  officer  as  a  city  justice  of  the 
41  L.  K  A. 


peace  is  known  or  authorissed  under  our  Con- 
stitution and  laws.  The  office  of  the  justice 
of  the  peace  is  recognized,  and,  as  such,  the 
officer  was  claiming  to  act.  This  contention 
cannot  prevail.  It  is  conceded  that  such  jus- 
tice was  a  de  facto  officer,  performing  all  the 
functions  of  a  justice  of  the  peace.  Thi6  at- 
tack is  purely  collateral.  It  is  well  settled  that 
the  validity  of  the  acts  of  a  de  facto  officer 
cannot  be  attacked  in  a  collateral  proceeding. 
But  the  second  point  raised  is  of  more  im- 
portance. Our  statute  declares  (Rev.  Codes, 
§  5499):  "Mutual  final  judgments  may  be  set 
off  pro  tanto  the  one  against  the  other  by  the 
court  upon  proper  application  and  notice." 
Such  was  the  rule  in  equity,  independent  of 
any  statute.  22  Am.  &Eng.  Enc.  Law.  p.  446. 
and  cases  in  note  3.  The  power  is  no  broader 
under  the  statute.  But  this  power  will  never  be 
exercised  where  the  set-off  would  deprive  a 
party  of  his  legal  rights.  Id.  p.  448,  note 
3.  It  is  claimed  that  the  allowance  of  the  set- 
off in  this  case  would  deprive  appellant  of 
his  legal  right  to  his  exemptions.  There 
is  a  special  reason  alleged  in  this  case  why 
appellant's  judgment  against  respondent  should 
be  protected  from  such  set-off.  It  is  urged 
that  this  judgment  was  obtained  for  the 
wrongful  conversion  of  exempt  property,  and 
for  that  reason  it  stands  in  lieu  of  the  prop- 
erty, and  is  equally  exempt:  and  the  cases  so 
hold.  Crauford  v.  Carroll,  93  Tenn.  661,  26 
L.  R.  A.  415;  Kaiser  v.  Seaton,  62  Iowa.  468; 
Gullen  V.  Harris,  111  Mich.  20.  But  wethink 
that  holding  more  applicable  in  states  where 
certain  specific  articles  are  exempt  by  statute, 
as  is  the  case  in  the  states  from  whence  these 
authorities  are  cited.  In  this  state,  we  think, 
the  ruling  should  be  placed  upon  a  broader 
ground.  Our  Constitution  provides  (§  208): 
'*The  right  of  the  debtor  to  enjoy  the  comforts 
and  necessaries  of  life  shall  be  recognized  by 
wholesome  laws  exempting  from  forced  sale 
to  all  beads  of  families  a  homestead,  the  value 
of  which  shall  be  limited  and  defined  by  law, 
and  a  reasonable  amount  of  personal  property; 
the  kind  and  value  shall  be  fixed  by  law."  In 
pursuance  of  this  constitutional  requirement, 
our  legislature  has  declared  by  ^  5516  et  se^.. 
Rev.  Codes,  that  to  each  head  of  a  family 
there  shall  be  exempt  from  seizure  ceriain  arti- 
cles which  the  statute  terms  * 'absolute  exemp 
tions,"  and  which  include  all  wearing  apparel 
of  the  debtor  and  his  family,  and  provisions 
and  fuel  for  one  year.  The  statute  then  pro- 
vides that,  in  addition  to  these  absolute  exemp- 
tions, the  debtor  may  select  from  any  personal 
property  that  he  possesses  other  property  not 
to  exceed  $1,500  in  value.  To  effect  this,  the 
debtor  must  present  to  the  officer  holding  the 
process  a  verified  schedule  of  all  his  person- 
alty. The  law  then  provides  for  an  appraise- 
ment. If  the  appraised  value  exceeds  $1,500, 
the  debtor  may  select  from  the  list  any  prop- 
erty he  desires,  but  not  exceeding  in  value 
$1,500.  according  to  the  appraisal.  If  the  ap- 
praisal be  $1,500  or  less,  of  course  the  debtor 
takes  it  all.  It  follows"  ogically  that,  if  we 
are  to  give  full  effect  to  the  exemption  law, 
a  debtor  has  an  absolute  right  to  select  as  a 
part  of  his  exemptions  a  judgment  that  he 
may  own,  and  it  is  entirely  immaterial  upon 
what  the  judgment  may  be 'based.    It  is  prop- 
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erty  in  his'  bands,  and  it  rests  exclusively  with 
himself  to  say  what  property,  within  the  limit, 
he  will  elect  to  bold  as  exempt  Likewise,  he 
might,  before  bis  claim  was  reduced  to  judg- 
ment, have  elected  to  hold  that  claim  as  a  part 
of  his  exemptions.  Hence  the  judgment  sim- 
ply represents  exempt  property  in  another 
form,  and  ail  the  authorities  hold  that  a  judg- 
ment that  represents  tbe  proceeds  of  exempt 
property  cannot  be  set  off  on  a  judgment 
against  such  judgment  creditor.  Tbe  case  of 
Butner  v.  Bowser,  104  lud.  255,  was  decided 
under  a  statute  the  same  in  character  as  ours, 
and  is  exactly  in  point;  and  the  general  prin- 
ciple is  sustained  by  tbe  authorities  cited 
sitpra,  and  by  1  Freeman,  Executions,  §  285, 
and  cases  there  cited.  And  see  Ellis  y.  Pratt 
City,  111  Ala.  629,  83  L.  R.  A.  264;  Duff  ▼. 
Wells,  7  Heisk.  17;  Reynolds  v.  Haines,  88 
Iowa,  342,  13  L.  R.  A.  719;  MiUingion  v. 
Laurer,  89  Iowa,  822;  Howard  v.  Tandy,  79 
Tex.  450;  Below  v.  Bobbins,  76  Wis.  600.  8  L. 
R.  A.  467.  The  only  cases  that  we  have  found 
holding  a  contrary  doctrine  are  Mallory  v. 
Norton,  21  Barb.  424,  Temple  v.  Scott,  8  Minn. 
419  (Gil  806),  and  Knahb  v.  Drake,  28  Pa.  489, 
62  Am.  Dec.  852.  The  case  in  21  Barb,  is  en- 
tirely destroyed  by  Tillotson  ▼.  Wolcott,  48  N. 
Y.  11^8.  Tbe  cases  from  Minnesota  and  Penn- 
sylvania are  based  upon  the  alleged  principle 
tnat  exemption  laws,  being  in  derogation  of 
the  common  law,  must  be  strictly  construed. 


— a  principle  now  almost  universally  dis- 
carded. 

It  is  true  that  the  procedure  under  our  ex- 
emption statute  refers  more  particularly  to 
seizures  under  attachments  and  executions, 
but  that  is  because  it  is  by  means  of  those 
writs  that  property  is  usually  seized.  But  it 
would  be  an  exceedingly  narrow  view  of  the 
law  that  would  deny  exemptions  where  it  was 
sought  to  take  property  by  other  means.  This 
court  is  unqualifiedly  committed  to  alibend 
construction  of  exemption  statutes.  Bed  Biter 
Valley  Bank  v.  Freeman,  1  N.  D.  196.  In  tfast 
case  we  expressly  held  that  the  fact  that  the 
machinery  of  the  law  did  not  contemplate  tbe 
exact  case  there  under  consideration  could  not 
defeat  a  claim  for  exemptions.  We  most 
make  the  same  ruling  here.  In  response  to 
the  order  to  show  cause,  the  appellant  pre- 
sented a  verified  schedule  of  all  his  personal 
property,  and  claimed  bis  judgment  af^aiost 
respondent  as  exempt.  His  entire  personalty 
outside  of  that  judgment  amounted,  according 
to  tbe  schedule,  to  $27.  If  there  was  a  doubt 
as  to  the  correctness  of  that  schedule,  the 
court  had  full  power  to  investigate  the  matter. 
But  its  correctness  was  not  questioned  aod 
tbe  claim  for  exemptions  should  have  been  al- 
lowed. 

The  order  appealed  from  is  reversed. 

All  concur. 
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STATE  of  Ohio,  Plff.  in  Err., 

John  POWELL. 

(58  Ohio  St.  9StL) 

*1.  Section  7088a,  Rev.  Stat.,  making 
it,  amon^  otber  thlnfi^,  an  offenae  pnn- 
i^able  by  line  and  imprisonment  for 

anyone  on  the  first  day  of  tbe  week,  commonly 
called  Sunday,  to  play  baseball  or  exhibit  **any 
baaeball  playing,"  neither  requires  nor  prohibits 
any  religious  observance,  and  does  not  therefore 
violate  tbe  rlffbt  of  coDsoleace  in  matters  of  re- 
ligion, secured  to  the  individual  by  tbe  7th  sec- 
tion of  our  bill  of  rights. 
8.  It  is  competent  ito  the  general  as- 
sembly, in  the  exereise  of  its  legislBr 
tive  power,  to  adopt  all  such  wholesome  laws 
as  may  be  necessary  to  promote  tbe  peace, 
health,  and  well-being  of  society.  Laws  flxmg 
regularly  recurring  days  of  rest  from  all  secular 
pursuits,  such  as  our  Sunday  laws,  are  uf  this 
character,  and  do  not  violate  the  personal  liberty 
of  the  individual,  secured  by  the  1st  section  of 
our  bill  of  rights. 

(April  10, 1806.) 

EXCEPTIONS  by  tbe  proflecuting  attorney 
to  rulings  of  the  Court  of  Common  Pleas 
for  Cuyahoga  County  reversing  a  judgment 
of  tbe  Police  Court  of  the  City  of  Cleveland 

^Headnotee  by  the  Ck)irBT. 


convicting  defendant  of  violating  tbe  Sunday 
law  by  playing  baseball  on  that  day.  Sm- 
tained. 

The  facta  are  stated  in  the  opinion. 

Messrs.  T.  L.  Strimple,  Harvey  R. 
Keeler,  and  Charles  W.  Snider,  for 
plaintiff  in  error: 

Sunday  is  tbe  creature  and  offspring  of  the 
police  pov^er  of  tbe  sute,  and  tbe  validity  of 
the  law  creating  it  is  neither  strengthened  nor 
weakened  by  the  fact  that  tbe  day  of  rest  it 
enjoins  is  tbe  Christian  Sabbath. 

Blackstone,  in  his  Commentaries,  defines  tbe 
police  power  to  be:  "Tbe  due  regulation  and 
domestic  order  of  tbe  kingdom,  whereby  the 
inhabitants  of  tbe  state.  Tike  members  of  a 
well  governed  family,  are  bound  to  conform 
their  general  behavior  to  the  rules  of  propriety, 
good  neighborhood,  and  good  mannera,  and  to 
be  decent,  industrious,  and  inoffensive  in  their 
respective  stations." 

Judge  Cooley  says,  in  bis  work  on  Constitu- 
tional Limitations,  2d  ed.  p.  572,  that  "tbe  po- 
lice power  of  a  state,  in  a  comprehensive  sense, 
embraces  its  whole  system  of  internal  reg 
ulation,  by  which  it  is  sought,  not  only  to  pre- 
serve the  public  order  and  to  prevent  offenses 
against  tbe  state,  but  also  to  establish  for  tbe 
intercourse  of  citizen  with  citizen  those  rales 
of  good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights.and 
to  insure  to  each  tbe  uninterrupted  enjoyment 


Note.— For  coQstitutioDality  of  Sunday  laws,  see  i 
note  to  JudeflDd  v.  State  (Md.)  2S  L.  K.  A.  721;  also 
People  v.  Havnor  (N.  Y.)  81  L.  R.  A.  689;  Ex  parte  I 
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of  bis  own.  so  far  as  is  reasonably  consistent 
witb  a  like  enjoyment  of  rigbts  by  others." 

The  legislative  power  of  this  state  shall  be 
▼ested  in  a  general  assembly,  which  shall  con- 
sist of  a  senate  and  house  of  representatives. 

Const  1851,  art.  2,  §  1. 

That  includes  all  legislative  power  which  the 
object  and  purposes  of  the  state  government 
may  require;  and  we  must  look  to  other  pro- 
visions of  the  Constitution  to  see  how  far,  and 
to  what  extent,  legislative  discretion  is  quali- 
fied or  restricted. 

J^hman  v.  McBnde,  15  Ohio  St.  591. 

The  repugnancy  which  must  cause  the  law 
to  fall  must  be  necessary  and  obvious;  if  by 
any  fair  course  of  reasoning  the  law  and  the 
Constitution  can  be  reconciled,  the  law  must 
stand. 

Gas8  V.  Dillon,  2  Ohio  St.  607. 

No  such  prohibition  or  limitation  can  be 
found  in  the  Constitution.  Sunday  regulation 
is  clearly  within  the  Constitution. 

People  V.  Havnar,  149  N.  Y.  195,  81  L.  R. 
A.  689;  Bdf>ert%  v.  Barnes,  127  Mo.  405;  Lin- 
denmuller  v.  People,  88  Barb.  548;  State  v. 
Oranneman,  182  Mo.  826;  Ounn  v.  State,  89 
Ga.  341;  State  v.  0  Rourk,  85  Neb.  614,  17  L. 
R.  A.  830;  State  v.  Fernandez,  89  La.  Ann. 
538;  Cincinnati  v.  Rice,  15  Obio,  225:  Sellers 
V.  Dugan,  18  Ohio,  489;  Bloom  v.  Richards, 
2  Ohio  St.  887;  Specht  v.  Com.  8  Pa.  812,  49 
Am.  Dec.  518;  Charleston  v.  Benjamin,  2 
Strobh.  L.  508;  McQatriek  v.  Wason,  4  Ohio 
St.  5S8. 

Playing  baseball  on  Sunday  comes  within 
the  definition  of  sporting,  and  renders  the  per- 
sons engaged  therein  liable  to  the  punishment 
provided  for  in  g  241,  Neb.  Code. 

State  V.  aRourk,  85  Neb.  614,  17  L.  R.  A. 
880. 

Mr.  J.  E.  In^rsoll  also  for  plaintiff  in 
error. 

Messrs.  Solders*  Hogpsett,  ft  Tilden,  for 
defendant  in  error: 

The  statute  is  in  the  nature  of  an  ex  post 
facto  law,  in  that  it  makes  punishable  an  act 
done,  which  when  done  is  innocent,  not  pro- 
hibited, not  criminal. 

1  Chitty's  Bl.  Com.  p  81. 

It  was  impossible  that  the  party  could  fore- 
see that  the  action,  innocent  when  it  was  done, 
could  afterwards  be  converted  into  a  crime  by 
subsequent  law  (or  as  said  in  §  7082  A,  by 
complaint),  and  he  therefore  have  no  cause  to 
abstain  from  it. 

Atiy  baseball  playing  on  the  first  day  of  the 
week  would  become  an  offense,  depending  en- 
tirely upon  the  views  of  the  various  localities 
and  counties  of  the  state — lawful  if  the  liberal 
sentiment  of  the  community  will  tolerate  it,  and 
unlawful  if  the  religious  sentiment  of  the  com- 
munity disapproves  it.  It  is  in  the  nature  of 
an  act  depending  entirely  upon  the  popular 
will,  and  not  upon  the  will  of  the  sovereign 
power  in  declaring  the  act  to  be  an  offense. 

The  absolute  and  equal  freedom  of  all  per- 
sons at  birth  is  a  fundamental  principle  of 
American  institutions,  proclaimed  with  inde- 
pendence and  incapable  of  abrogation. 

Anderson  v.  P&indexter,  6  Ohio  St.  622. 

Those  who  have  advocated  Sunday  laws,  so 
-called,  have  shown  an  inclination  to  treat  con- 
stitutional limitations  lightly. 
41  L.  R.  A, 


2  Story.  Constr.  §  1847. 

The  Constitution  of  the  state  is  higher  au- 
thority  than  any  law.  In  any  case  of  conflict 
the  fundamental  law  must  govern,  and  the  act 
in  conflict  with  it  must  be  treated  as  of  no  legal 
validity. 

Coolev,  Const.  Lim.  p.  48;  Cincinnati,  W.  <jb 
Z.  R.  Co.  V.  Clinton  County  Comrs.  1  Ohio  St.  81. 

That  is  not  legislation  which  prescribes  a 
rule  of  conduct  contrary  to  the  general  law, 
and  orders  it  to  be  enforced.  Such  power 
simulates  itself  closely  to  despotic  rule. 

The  first  Sunday  law  was  in  the  time  of 
Constantine.  March  7,  a.  d  821. 

By  the  law  of  the  year  386  those  older  laws  ef- 
fected by  the  Emperor  Constantine  were  more 
rieorously  enforced,  and  in  general  civil  trans- 
actions of  every  kind  on  Sunday  were  strictly 
forbidden. 

Neander,  Church  History,  p.  800. 

In  401,  A.  D.,  the  bishops  passed  a  resolu- 
tion and  petitioned  the  Emperor,  praying  that 
the  public  shows  might  be  transferred  from  the 
Christian  Sunday  and  from  the  feast  days  to 
some  other  days  of  the  week. 

Soon  after  this  petition,  in  425  a.  d.,  the  de- 
sired Sunday  law  was  procured  and  the  reason 
attached,  to  wit:  "In  order  that  the  devotion 
of  the  faithful  might  be  free  from  any  disturb- 
ance." 

The  first  Brownist  Sunday  law,  so  called, 
was  passed  in  England  in  1628,  but  this  act 
did  not  say  a  word  about  work,  but  proclaimed 
that  the  holy  keeping  of  the  Lord's  day  was 
"profaned  by  people  going  to  bear-baiting, 
bull  baiting,  interludes,  common  plays,  and 
other  unlawful  exercises  and  practices;"  and 
with  such  play  (not  work)  it  proceeded  to  in- 
terfere. 

A  century  and  a  half  elapsed  after  this  first 
Brownist  Sunday  law.  so  called,  before  any 
work  (that  is,  one's  ordinary  calling,  with  the 
exceptions  of  works  of  necessity  and  charity) 
was  forbidden  on  Sunday. 

All  legislation  from  the  earliest  dawn  of 
civilization  is  based  upon  (however  much 
sought  to  be  denied  in  our  time)  the  historic ' 
truth  that  Sunday  laws  represent  and  embody 
union  of  church  and  state. 

Weldon  v.  Colquitt,  62  Ga.  449;  Davis  v. 
Fish,  1  G.  Greene,  406,  48  Am.  Dec.  887;  Peo- 
ple V.  Rvggles,  8  Johns.  290,  5  Am.  Dec,  885; 
Johnston  v.  Com.  22  Pa.  102;  Stockden  v.  State, 

18  Ark.  186;  State  v.  Amhs,  20  Mo.  214;  State 
V.  0*Rourk,  85  Neb.  614.  17  L.  R.  A.  880; 
Corey  V.  Bath,  85  N.  H.  580;  Varney  v.  French, 

19  N.  H.  285;  Moore  v.  Hagan,  2  Duv.  487; 
Davis  V.  SomerDille,  128  Mass.  594,  85  Am. 
Rep.  899;  George  v.  George,  47  N.  H.  27;  Com. 
V.  Dupuy,  Brightly  (Pa  )  44. 

The  word  ''desecrate"  is  from  sacrare,  to 
consecrate;  sacer,  sacred.  To  devest  of  sacred 
character;  to  divert  from  sacred  purposes;  to 
violate  the  sanctity  of;  to  profane;  to  put  to  un- 
worthy use.  It  means  the  opposite  of  conse- 
crate. 

Consecration  is:  To  appropriate  to  sacred 
uses;  to  set  apart,  dedicate,  or  devote  to  the 
service  or  worship  of  God. 

This  indicates  beyond  all  question  that  the 
main  idea  underlying  such  legislation  is  the 
religious  view  maintained  as  to  how  the  day 
shall  be  utilized. 
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Civil  goverDment  is  civil  and  has  Dotbing  to 
do  by  legislation  with  religious  observances  on 
any  day,  or  with  aiding  any  religious  sect  in 
enforclDg  their  views  as  to  how  the  day  shall 
be  observed. 

Matthew  zxii.,  21. 

The  law  cannot  deprive  any  man  of  the 
right  to  abstain  from  religious  exercises  or  re- 
ligious observances  on  the  first  day  or  any 
other  day  of  the  week. 

No  law  can  be  maintained  making  an  act 
done  on  the  first  days  of  the  week  an  offense 
which  may  be  done  on  other  days  of  the  week 
without  being  an  oflfense,  unless  the  act  is  a 
transgression  of  the  natural  rights  of  another, 
and  results  in  injury  of  which  the  law  takes 
cosrnizance. 

The  majority  can  decide  no  such  question 
without  serious  disturbance  and  violation  of 
individual  rights. 

Bloom  V.  RicAarda,  2  Ohio  St.  387;  Cooley, 
Const.  Lim.  p.  476. 

The  language  of  most  Sunday  laws  is  so  gen- 
eral as  to  strongly  support  the  idea  that  spirit- 
ual betterment  of  the  abstainer  from  physical 
work  is  what  the  state  is  aiming  at,  although 
it  is  sought  to  justify  Sunday  legislation  on 
other  grounds,  that  is,  sanitary  benefits. 

Fennell  v.  Hidkr,  5  Barn.  &  C.  406. 

If  the  action  of  the  people  engaged  in  inno- 
cent acts  prohibited  in  the  section  referred  to 
is  not  an  injury  to  civil  rights,  and  not  a  tres- 
pass upon  the  rights  of  others,  in  other  words, 
not  a  nuisance,  as  recognized  by  the  law,  the 
people  have  a  right  to  no  conduct  themselves, 
and  their  prohibition  is  an  interference  with 
personal  liberty. 

The  word  "sporting"  in  the  main  compre- 
hends amusements  of  the  people,  worldly  ac- 
tion, and  this  term,  years  ago  in  England,  re- 
ceived what  odium  still  attaches  to  the  word 
by  reason  of  the  worldliness  of  the  participants 
therein,  and  hence  Sunday  legislation  prohib- 
ited the  same. 

State  Y,  O'Rourk,  35  Neb.  614.  17  L.  R.  A. 
830;  iState  v.  WiUiams,  35  Mo.  App.  545;  Si. 
Louis  Agri.  dt  Mechanical  Asm.  v.  Delano,  37 
Mo.  App.  284,  108  Mo.  217. 

Minshall,  J.,  delivered  the  opinion  of  the 
court: 

John  Powell,  with  others  was  prosecuted  in 
the  police  court  of  the  city  o*  Cieveiaod,  on  an 
information  charging  him.  in.one  count,  with 
having  on  Sunday,  May  16,  1897,  participated 
in  playing  baseball,  and,  in  a  second  count,  with 
having  exhibited  a  game  of  baseball  playing, 
on  certain  grounds  in  the  city,  a  charge  for 
admittance  having  been  made.  The  case  was 
tried  to  a  jury  on  a  plea  of  noi  guilty.  He 
was  found  guilty  on  both  counts,  and  after  a 
motion  for  a  new  trial  made  and  overruled, 
was  sentenced  to  pay  a  fine  and  costs  of  pros- 
ecution. The  case  was  then  taken  to  the  court 
of  common  pleas  on  error, where  the  judgment 
was  reversed,  and  the  defendant  discharged, 
on  the  ground  that  the  section  of  the  Revised 
Statutes  (7032^)  under  which  the  conviction 
was  had  is  unconstitutional.  This  section, 
among  other  things,  makes  it  an  offense,  pun- 
ishable by  fine  and  imprisonment,  for  anyone 
on  the  first  day  of  the  week,  commonly  called 
Sunday,  to  participate  in,  or  exhibit  to  the  pub- 
41  L.  R.  A. 


lie  in  any  "building"  or  on  any  "ground"  in 
this  state,  "any  baseball  playing."  A  bill  of 
exceptions  was  taken  by  the  prosecutiog  at- 
torney to  the  ruling  of  ihe  judge,  and,  on  ap- 
plication, leave  was  given  by  this  court  to  file 
the  same.  The  question  presented  by  the  bill 
is  the  validity  of  our  Sunday  laws.  After  so 
many  years  of  acquiescence  in  their  adoption, 
and,  I  might  say,  of  almost  unquestioned  valid- 
ity, these  laws  are  now  assailed  on  the  ground 
that  they  violate  the  guaranties  of  personal  and 
religious  liberty  contained  in  the  Ist  and  7th 
sections  of  our  bill  of  rights.  These  questions 
may  be  betfer  considered  in  their  reven>e  order. 
The  7th  section  secures  to  every  citizen  of 
the  state  the  fullest  liberty  of  conscience  in 
matters  of  religion.  No  one  can  be  compelled 
to  support  or  observe  any  form  of  worship 
against  his  consent.  If  the  observance  of 
Sunday  as  a  day  of  rest  and  abstinence  from  all 
secular  pursuits  had  for  its  object  the  enforce^ 
ment  of  a  religious  requirement,  there  are  few 
lawyers  or  judges  that  would  undertake  to  sus- 
tain the  statute  as  a  valid  enactment.  It 
would  clearly  contravene  the  section  of  the 
bill  of  rights  just  referred  to.  But  that  they  are 
secular  in  purpose,  and  not  made  to  enforce  any 
particular  form  of  religious  observance,  is  sus- 
tained by  a  consensus  of  opinion  in  the  deci- 
sions of  the  courts  of  this  country,  rarely  found 
upon  any  other  subject.  Indeed,  there  is  no* 
to  be  found  a  decision  of  a  court  of  last  re>ort 
to  the  contrary,  exrept  that  of  the  state  of  Cali- 
fornia, which'^has  since  been  overruled  by  the 
same  court.  Ex  parte  Jfewman,  9  Cal.  502, 
overruled  in  Ex  parte  Andrews,  18  Cal.  679. 
And  though  the  day  adopted  for  the  observ- 
ance of  rest  may  coincide  with  the  religious 
persuasion  of  a  large  part  of  the  people,  but 
not  with  all,  this  is  not  regarded  as  infrin^og 
upon  the  rights  of  the  latter,  since  no  religious 
observance  of  any  kind  is  enjoined.  Those 
who  desire  can  devote  the  day  to  religious  ob- 
servances. Others  may  do  as  they  see  fit,  so 
that  they  do  not  engage  in  such  secular  pur- 
suits as,  in  accordance  with  the  policy  of  the 
law,  are  prohibited.  The  policy  of  Sunday 
laws  is  based  upon  the  observed  fact,  derived 
from  long  experience  and  the  custom  of  all 
nations,  that  periods  of  rest  from  ordinary 
pursuits  are  requisite  to  the  well-being,  morally 
and  physically,  of  a  people.  If  there  were  no 
such  regularly  recurring  periods,  tbere  is 
reason  to  believe  that  the  masses  would 
become  morbid  in  body  and  mind,  crin» 
would  multiply,  and  degeneracy  likely  ensue. 
Rest  recuperates  the  mind  and  body,  giv^es  new 
life  and  hope  to  the  people,  and  cheerfulness 
and  health  attend  renewed  labor;  and,  as  has 
been  well  observed,  more,  under  these  circum- 
stance^",  can  be  accomplished  in  six  days  than 
would  otherwise  be  accomplished  in  seven. 
This  is  the  foundation  and  policv  of  all  statutes 
reirulating  the  observance  of  a  clay  of  rest;  and 
whether  the  day  selected  is  one  consonant  to 
the  religious  views  of  a  p()rtion  of  the  people  or 
not  does  not  affect  the  validity  of  the  regulation, 
where  no  religious  observance  is  enjoined. 
Religious  liberty  does  not  consist  in  the  right 
of  any  sect  to  oppose  its  views  to  the  policv  of 
a  government.  Such  a  claim  would  end  in 
simple  intolerance  of  all  not  in  accord  with  the 
sentiments  of  the  particular  sect    Thosft  who> 
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as  a  matter  of  reh'gious  faith,  observe  the  sev- 
enth day  of  the  week,  are  DOt  prohibited  from 
doing  so;  but  thav  cannot  insist  that  others 
shall  do  so,  nor  refuse  to  observe  the  day  fixed 
by  the  state  for  secular  reasons.  There  are 
sects  who  believe  in  polygamy,  and  adopt  it  as 
a  part  of  their  religion.  But,  however  con- 
scientious they  may  be  in  entertaining  such  no- 
tions, if  one  of  them  should  come  into  Ohio, 
and  bring  with  him  his  wives,  his  religious 
scruples  would  not  protect  him  on  an  indict- 
'ment  for  bigamy. 

The  question,  however,  is  not  an  open  one  in 
this  state.  In  Bloom  v.  Richards,  2  Ohio  St. 
887,  decided  in  1858.  the  whole  subject  was 
fully  considered.  While  holding  that  the 
making  of  a  contract  is  not  within  the  mean- 
ing of  the  term  "common  labor,"  the  statute, 
as  thus  construed,  was  sustained  as  a  secular 
regulation,  that  in  no  way  interferes  with  any 
one's  rights  of  conscience.  Thurman,  J.,  in 
delivering  the  opinion,  said  that  "acts  evil  in 
their  nature,  or  daDgerous  to  the  public  welfare, 
may  be  forbidden  and  punished,  though  sanc- 
tioned by  one  religion  and  prohibited  by  an- 
other; but  this  creates  no  preference  whatever, 
for  they  would  be  equally  forbidden  and  pun- 
ished if  all  religions  permitted  them.  Thus, 
no  plea  of  religion  could  shield  a  murderer, 
ravisher,  or  bigamist;  for  commuiiity  would 
be  at  the  mercy  of  superstition,  if  such  crimes 
as  these  could  be  committed  with  impunity,  be- 
cause sanctioned  by  some  retigious  delusion." 
**We  are,  then,"  he  said,  "to  regard  the  statute 
under  consideration  as  a  mere  municipal  or 
police  regulation,  whose  validity  is  neither 
strengthened  nor  weakened  by  the  fact  that  the 
day  of  rest  it  enjoins  is  the  Sabbath  day.  Wis- 
dom requires  that  men  should  refrain  from  labor 
at  least  one  day  in  seven,  and  the  advantages  of 
having  the  day  of  rest  fixed,  and  so  fixed  as  to 
happen  at  regularly  recurring  intervals,  are  too 
obvious  to  be  overlooked,  ft  was  within  the 
constitutional  competeDcy  of  the  general  as- 
sembly to  require  the  cessation  of  labor,  and 
to  name  the  day  of  rest.  It  did  so  by  the  act 
referred  to,and.  in  accordance  with  the  feelings 
of  a  majority  of  the  people,  the  Christian  Sab- 
bath was  very  properly  selected.  But,  re- 
garded merely  as  an  exertion  of  legislative 
authority,  the  act  would  have  had  neither  more 
nor  less  validity  had  any  other  day  been 
adopted."  He  then  cites  a  number  of  cases, 
particularly  ^cht  v.  Com.  8  Pa.  312,  49  Am. 
Dec. 518,  and  Charleston  v.  Benjamin, 2  Strobh. 
L.  508,  which  fully  support  his  opinion  as  to 
the  secular  character  of  Sunday  laws  and  the 
policy  on  which  they  rest.  Among  the  cases 
that  may  be  cited  sustaining  the  enactment  of 
Sunday  laws,  in  addition  to  those  already  re- 
ferred to,  are  the  following:  Watts  v.  Van 
Ness,  1  Hill,  76:  'Sliover  v.  Slate,  10  Ark.  259; 
State  V.  Amhs,  20  Mo.  214:  Ball  v.  State.  8  Ga. 
18;  Bode  v.  State,  7  Gill,  826;  Jones  v.  People,  14 
111.  196;  Story  v.  Elliot,  8  Cow.  27, 18  Am.  Dec. 
428;  Com.  v.  Has,  122  Mass.  40;  People  v.  Hav- 
nar,  149  N.  Y  195.  81  L.  R.  A  689;  Benning- 
ton V.  State,  90  Ga  396.  4  Inters.  Com.  Rep.413, 
affirmed  by  the  Supreme  Court  of  the  United 
States,  168  U.  S.  299,  41  L.  ed.  166.  They  are 
also  fully  collected  and  well  considered  in  the 
opinion  of  Fisher,  J.,  in  State  v.  Goode,  5  Ohio. 
N.  P.  179.  And  it  is  proper  to  call  attention 
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to  the  able  dissenting  opinion  of  Field,  J.,  in 
Ejt parte  Neioman,^  Cal.  518,  since  the  decision 
of  the  majority  in  this  case  was  overruled  by 
an  unanimous  decision  in  the  subsequent  case 
of  Ex  parte  Andrews,  18  Cal.  679;  and  the  law 
of  that  state  ''for  the  better  observance  of  the 
Sabbath,"  sustained,  though  the  same  constitu- 
tional objections  were  urged  against  it  that  are 
made  in  this  case,  the  provisions  of  their  bill 
of  rights  being  in  this  regard  substantially  the 
same  as  our  own. 

But  it  is  further  claimed  that  the  statute  vio- 
lates the  guaranty  of  personal  liberty  contained 
in  the  1st  section  of  the  bill  of  rights.  This, 
though  one  of  the  great  maxinas  of  our  form  of 
government  has  never  been  regarded  as  limit- 
ing the  power  of  the  legislature  in  the  enact- 
ment of  such  good  and  wholesome  laws  as  are 
required  to  secure  the  peace,  health,  and  good 
order  of  society.  The  learned  Sedgwick  in  his 
work  on  Statutory  and  Constitutional  Construc- 
tion (p.  158),  commenting  on  the  provisions 
usually  contained  in  the  bill  of  rights  of  our 
American  constitutions,  says:  "They  are  of 
no  little  value  as  safeguards  against  error  and 
injustice;  but  I  think  they  must  be  regarded 
rather  as  guides  for  the  political  conscience 
of  the  legislature  than  as  texts  of  judicial  duty. 
Important  as  they  are,  still  they  are  expressed 
in  such  general  terms  as  necessarily  to  admit  of 
great  an^d  prominent  exceptions.  As  to  the  en- 
joym'ent  of  life  and  liberty,  property,  and  the 
purspit  of  happiness,  all  these  rights  are  daily 
interfered  with  by  the  legislature,  without 
scruple,  for  the  common  welfare.  I  suppose 
it  must  be  admitted  that,  in  a  judicial  sense, 
these  clauses  could  not  easily  be  made  avail- 
able." Liberty,  as  undei  stood  in  this  country, 
is  not  license,  but  liberty  regulated  by  law. 
The  personal  liberty  of  every  man  is  subject 
to  such  reasonable* regulations  as,  in  the  wis- 
dom of  the  legislature,  are  regarded  necessary 
to  promote,  not  only  the  peace  and  good  order 
of  society,  but  its  well-being.  This  objection 
to  the  law  is  well  answered  in  the  clear  and 
forcible  language  of  Justice  Field,  in  the  dis- 
senting opinion  before  referred  to.  "If,"  he 
says,  "it  be  admitted  that  the  legislature  pos- 
sesses the  right  to  restrain  each  one  in  his  tree- 
dom  of  conduct  only  so  far  as  is  necessary  to 
secure  protection  to  all  others,  from  every 
species  of  danger  to  person,  health,  and  prop- 
erty, no  inference  can  be  drawn  a^inst  the 
validity  of  the  act  under  consideration.  The 
character  and  mode  of  protection,  and  what  is 
dangerous  to  the  person  or  to  health  and  prop- 
erty, must  necessarily  be  left  to  its  determination 
and  in  the  1st  section  of  the  Constitution  no 
inhibition  to  the  exercise  of  its  power  in  this 
respect  can  be  found.  The  prohibition  of  sec- 
ular business  on  Sunday  is  advocated  on  the 
ground  that  by  it  the  general  welfare  is  ad- 
vanced, labor  protected,  and  the  moral  and 
physical  well-being  of  society  promoted.  The 
legislature  has  so  considered  it,  and  the  judi- 
ciary cannot  say  that  the  legislature  was  mis- 
taken, and  therefore  the  act  is  unconstitutional, 
without  passing  out  of  its  legitimate  sphere, 
and  assuming  a'^right  to  supervise  the  exercise 
of  legislative  discretion  in  matters  of  mere  ex- 
pediency," and  which  he  proceeds  to  say  can- 
not bedpne. 

We  have  carefully  considered  the  able  ar- 
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gument  of  counsel  for  the  judse  whose  ruling 
is  under  review.  Tbe  gist  of  his  argument  is 
that  the  purpose  of  tbe  act  is  to  enforce  the 
-ol^ervance  of  Sunday  as  a  religious  require- 
ment and  calls  attention  to  the  claims  and 
views  of  those  most  zealous  in  its  enforcement. 
]No  doubt,  many  who  advocate  Sunday  observ- 
ance, particularly  tbe  Christian  ministry,  do  so 
from  the  persuasion  that  our  Sunday  laws  are 
designed  as  religious  observances  only,  and  in- 
sist that  they  should  be  more  rigid Iv  enforced, 
that  the  people  may  be  more  accessible  to  the 
influences  of  the  Christian  pulpit.  However 
desirable  this  may  be  from  the  Christian  stand- 
point, it  is  certain  that  it  is  not  in  the  power 
of  tbe  legislature  to  accomplish  this  by  an^ 
direct  legislation,  so  long  as  religious  liberty  is 
guaranteed,  as  it  is  in  our  bill  of  rights.  This 
was  settled  by  the  case  of  Bloom  v.  Richards^  ^ 
Ohio  St.  887.  The  fact,  however,  that  such 
views  are  entertained  of  tbe  purpose  of  the 
law,  and  may  have  controlled  the  votes  of 
many  who  supported  it  in  tbe  legislature,  can- 
not affect  it8  real  character  and  proper  con- 
struction. The  purpose  and  object  of  the  law 
are  to  be  determined  by  the  language  applica- 
ble to  its  subject-matter.  Speaking  to  tbe 
same  point,  Baldwin,  J.,  in  Ex  parte  Andrews, 
18  Cal.  685,  said:  'The  act  itself,  in  the  body 
of  it,  explains  in  what  manner  the  day  was  to 
be  observed,  and  shows  that  the  object  of  it 
was  only  to  require  duties  purely  civic  or  sec- 
ular." A  law  enacted  for  sufficient  reasons  of 
a  secular  nature,  as  the  public  health,  cannot 
be  held  invalid  because  there  is  a  variety  of  re- 
ligious notions  upon  the  subject.  Nor  can  the 
state  be  prevented  from  adopting  certain  civil 
regulations,  recommended  by  a  wise  public 
policy,  simply  because  found  to  be  in  accord 
with  the  teaching  of  some  religion.  There  is 
probably  no  religious  ot)servance  that  could 
not  be  enforced  as  a  secular  duty,  without 
violating  the  guaranty  of  religious  lil)erty, 
where  there  are  sufficient  secular  reasons  for 
doing  so,  independent  of  what  is  ordained  as 
a  matter  of  religion.  In  general,  where  there 
are  secular  and  religious  reasons  for  the  same 
observance  or  law,  the  observance  or  law  may 
be  adopted  as  a  civil  regulation  by  the  legisla- 
ture for  the  attainment  of  the  secular  purposes; 
and,  when  enforced  for  these  purposes  alone, 
no  one  can  complain  of  it  simply  because  the 
observance  or  law  finds  support  in  the 
precepts  of  some  religion.  It  is  enjoined  for 
secular,  and  not  religious,  reasons.  It  might 
be  questioned  whether  the  Jewish  Sabbath  was 
prescribed  pbrely  as  a  religious  observance, 
and  without  any  regard  to  the  temporal  welfare 
of  the  people.  It  must  be  remembered  that 
the  Jewish  government  was  In  the  nature  of  a 
theocracy,  and  its  precepts  were  ^ven  without 
much  regard  to  what  was  of  a  spiritual  nature, 
and  what  was  secular  and  related  to  the  tem- 
poral government  of  the  people  alone. 
Exceptions  sustained. 


George  POLLEY  et  al.,  Admrs.,  etc.  of  Mor- 
gan PoUey,  Deceased,  IHf.  in  Err., 

V. 

Elizabeth  A.  HICKS. 

(68  Ohio  8t  218.) 

*A  delivery  to  a  donee  of  a  deposit  book 
iMued  by  a  aaivingm  bank,  containtDs  en- 
tries of  deposits  to  tbe  credit  of  the  donor,  with 
the  intentiOQ  to  g-ive  the  donee  the  deposits  tep- 
resented  by  the  t)ook,  and  accompanied  with  ap- 
propriate words  of  gitu  Is  a  suffioient  delivery  to 
constitute  a  valid  ^ft  of  sucb  deposita.  without 
assignment  or  transfer  in  writing. 

(March  »,  1898.) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  juderment  affirming  a 
judgment  of  the  Court  of  Conimon  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover money  which  plaintiff  alleged  beloDged 
to  her  by  gift  of  a  bank  book  by  decedent. 
Affirmed, 

Statement  by  Williams,  J.: 

Suit  was  brought  in  the  court  of  commoo 
pleas  of  Cuyahoga  county  by  Elizabeth  A. 
Hicks  against  George  Policy  and  John  A. 
Hicks,  as  administrators  of  the  estate  of  Mor- 
gan Polley.  decease<l,  and  individually,  to  re- 
cover $1,816.50,  which  the  plaintiff.  Id  ber 
petition,  alleges 'became  her  property  by  gift 
from  Morgan  Polley,  and  was,  after  his  de- 
cease, obtained  and  converted  by  the  defend- 
ants to  their  own  use.  The  gift,  it  is  alleged, 
was  made  by  tbe  delivery  to  the  plaintiff  of  a 
bank  book  issued  by  a  Cleveland  savings  bank, 
showing  deposits  to  the  credit  of  the  donor  in 
the  amount  sued  for.  Issue  was  joined  by 
George  Polley  upon  the  allegations  of  the  gift, 
and  a  trial  resulted  in  a  veiSict  and  judgment 
for  the  plaintiff,  which  was  affirmed  by  the 
circuit  court.  (Jeorge  Polley  prosecutes  error 
here.  Some  questions  are  made  oonoeming 
the  state  of  the  record,  and  a  defect  of  parties, 
but  we  do  not  deem  it  necessary  to  report  those 
questions.  The  facts  constituting  the  alleged 
gift  are  stated  in  the  opinion. 

Mr.  Hennr  C.  Ranney*  with  Mr. 
Charles  O.  Canfleld,  for  plaintiffs  in  er- 
ror: 

The  gift  was  not  completed  by  the  parties; 
it  was  not  executed  and  was  revoked  at  tbe 
death  of  the  donor. 

Gano  V.  If^sk.  4H  Ohio  St.  462,  54  Am.  Rep. 
819;  Simmons  v.  Gincinnati  Sao,  Soe,  81  Ohio 
St.  457,  27  Am.  Rep.  521;  Starr  v.  Siarr,  f 
Ohio  St.  75. 

Possession  and  dominion  of  the  property 
given  must  vest  in  the  donee,  either  by  ex- 
press act  of  the  parties,  or  by  unquestioaed 
written  title;  otherwise,  the  death  of  the  donor 
invalidates  the  gift. 

Flanders  v.  lUandy,  45  Ohio  St.  lOa 

Messrs.  Johnson  ft  Hackney  for  defend- 
ant in  error. 

*Headnote  by  tbe  Ooubt. 


NOTC— For  delivery  of  bank  book  as  ylft  of 
money  In  l)ank«  see  Jones  v.  Weakley  (Ala.)  19  L 
K.  A.  700. 
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Williams,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  which  the  evidence  fairly  tends  to 
prove,  and  which,  therefore,  in  view  of  the 
verdict  and  judgment,  must  be  regarded  as 
having  been  established  to  the  satisfaction  of 
the  jury  and  the  court  whose  duty  it  was  to 
pass  upon  its  weight,  are  substantially  as  fol- 
lows: Morgan  Pollev  died  intestate  in  the  city 
of  Cleveland  December  2.  1892,  and  the  de- 
fendants below  were  appointed  administrators 
of  his  estate.  A  few  days  before  his  death, 
Morgan  Polley,  having  tnen  in  his  possession  a 
bank  book  issued  to  him  by  a  Cleveland  sav- 
ings bank,  showing  deposits  by  him  to  the 
amount  of  $1,800  and  over,  delivered  the  book 
to  the  plaintiff:  accompanying  the  delivery 
with  the  declaration  that  he  cave  her  the  book, 
and  the  money  it  represented,  as  her  property. 
This  was  done  with  the  intention  to  thereby 
make  an  absolute  gift  of  the  book  and  money 
to  the  plaintiff.  At  that  time  Morgan  Polley 
was  ill  of  the  malady  of  which  he  afterwards 
died;  was  conscious  of  his  approaching  death, 
and  of  sound  mind.  His  apparent  motive  in 
making  the  gift  was  that  an  engagement  of 
marriage  existed  between  him  and  the  plaintiff, 
and  she  was  constant  in  her  care  of  him  dur- 
ing his  illness.  She  accepted  the  gift  when  it 
was  made,  received  the  bank  book  into  her 
possession,  and  retained  its  actual  custody  un- 
til some  time  after  the  death  of  Morgan  Polley, 
when,  without  her  consent,  the  defendants  ob- 
tained possession  of  it;  and  George  Polley,  on 
its  presentation  to  the  bank,  received  the  whole 
amount  appearing  to  be  due  upon  it,  and 
claims  the  right  to  hold  and  administer  the 
money  as  assets  of  Morgan  Policy's  estate. 

The  deposit  book,  under  the  regulations  of 
the  bank,  was  of  such  character  that  the 
amount  on  deposit,  or  any  part  of  it,  could  be 
drawn  upon  the  presentation  of  the  book  at 
the  bank  by  the  holder,  without  check  or  or- 
der from  the  depositor,  and  it  could  not  be 
drawn  without  the  production  of  the  book; 
and  any  payment  made  upon  a  book  of  that 
kind  was  entered  on  it  by  the  bank,  when 
made,  so  that  it  always  showed  the  actual 
amount  which  the  bank  owed  upon  it.  If 
there  was  a  sufficient  delivery  to  effectuate 
the '  intended  gift,  there  was  present  every 
element  of  a  valid  donatio  causa  mortis,  as 
well  as  of  a  pft  inter  tirxfs.  In  support  of 
their  contention  that  the  delivery  was  in- 
sufficient, counsel  for  the  plaintiff  in  error 
cite  the  cases  of  Eawor  v.  Moore,  8  Ohio 
St.  289;  Starr  v.  Starr,  9  Ohio  St.  75;  Simmons 
V.  Cincinnati  Sav,  Soc,  81  Ohio  St.  457, 27  Am. 
Rep.  581;  Gano  v.  Fisk,  48  Ohio  St.  462,  54 
Am.  Rep.  819,  and  Flanders  v.  Blandy,  45 
Ohio  St.  108.  But  the  quesiion  we  have  here 
is  different  from  that  involved  in  any  of  those 
<;ase8.  In  the  last  two  of  them  there  was  no 
actual  delivery  to  the  donee  of  the  subject  of 
the  alleged  gift,— in  one  case,  government 
bonds,  and  in  the  other,  choses  in  action  due 
the  donor.  In  Simmons  v.  Cincinnati  Sav. 
Soe. ,  the  gift  was  of  the  drawer's  check,  pay- 
able to  the  donee,  which  was  never  accepted 
by  the  drawee,  and  was  revoked  before  its 
presentation.  It  was  subject  to  revocation, 
and  there  was  no  liability  of  the  drawee  upon 
it.  In  the  first  two  of  the  cases  referred  to, 
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the  things  delivered  were  the  donor's  own 
promissory  notes,  payable  to  the  donees.  They 
were  sought  to  be  made  available  as  a  gift  of 
the  money  which  the  donors  promised  to  pay; 
but,  the  promises  being  without  consideration, 
they  amounted  to  no  more  than  mere  promises 
to  give  the  money,  and  could  not  be  enforced. 
In  the  case  before  us,  the  deposit  book  which 
Morgan  Polley  gave  to  the  plaintiff  was  issued 
to  him  by  the  savings  bank  as  evidence  of  its 
indebtedness  to  him,  and  was  the  only  evi- 
dence thereof  furnished  in  such  cases.  And, 
as  no  part  of  the  deposit  could  be  withdrawn 
without  presentation  of  the  book,  upon  which, 
at  the  time,  the  entries  of  the  withdrawals  are 
made  by  the  bank,  this  book,  at  the  time  of 
its  delivery  to  the  plaintiff,  showed  the  exact 
amount  which  the  bank  then  owed  upon  it. 
and  was  complete  evidence  of  the  bank's  obli- 
gation to  pay  that  amount  to  the  depositor,  or 
whoever  should  become  its  lawful  owner  when 
duly  pre$:ented  at  the  bank.  The  question, 
then,  which  this  case  presents,  is  whether  there 
can  be  a  valid  gift,  inter  vivos  or  causa  Tnortis, 
of  a  chose  in  action  by  its  delivery  to  the  donee, 
without  assignment  in  writing  by  the  donor. 
We  are  not  aware  of  any  reported  decision  of 
this  court  in  which  the  question  has  been  con- 
sidered. Elsewhere  such  gifts  are  sustained 
by  the  great  weight  of  authority,  and  almost 
with  unanimity.  In  Thornton  on  Gifts  &  Ad- 
vancements (§  273),  that  author  says,  "It  may 
be  stated  that  any  written  obligation  is  the  sub- 
ject of  eift,  without  indorsement  or  assign- 
ment" l^ot  onlv  notes,  bonds,  mortga^s, 
etc.,  but  "all  evidence  of  indebtedness  which 
may  be  regarded  as  representing  the  debt, 
whether  with  or  without  indorsement,  are  the 
subject  of  a  donatio  mortis  causa,  and,  of 
course,  of  inter  vivos."  And  that  doctrine  is 
maintained,  as  the  author  shows,  in  a  large 
number  of  the  American  states,  and  by  the 
English  courts.  In  2  Redf.  Wills,  ed.  1866, 
*812, 818,  it  is  laid  down  as  the  established  rule 
that  **notes  and  bills  not  negotiated  so  as  to 
pass  by  delivery,  and  also  promissory  notes  not 
negotiable,  bonds,  mortgages,  policies  of  in- 
surance, and  all  other  evidences  of  indebted- 
ness which  may  be  regarded  as  representing 
the  debt,  may,  by  a  parol  gift,  and  the  delivery 
of  the  paper  by  which  the  debt  is  evidenced, 
either  with  or  without  written  assignment  or 
indorsement,  constitute  a  good  gift  Tnortis 
causa."  There  seems  neyer  to  have  been  seri- 
ous doubt  of  the  validity  of  parol  gifts  of  spe- 
cialties negotiable  bv  delivery,  nor  much  con- 
troversy that  a  valid  gift  could  be  made  by  the 
delivery  of  instruments  pavable  to  bearer;  but 
it  was  held  in  some  early  English  cases  that  as 
delivery,  without  indorsement,  of  notes  pay- 
able to  order,  and  of  n on  negotiable  obligations, 
passed  only  the  equitable  title,  a  valid  j^ift 
could  not  be  made  by  sudi  delivery.  This 
holding  rested  upon  the  theory  that  it  was 
necessary  to  resort  to  equity  to  compel  the 
donor  or  his  representative  to  transfer  the  legal 
title,  and  that  equity  would  not  lend  assistance 
to  compel  the  completion  of  a  mere  Toluntary 
gift.  This  reason  ceased  to  be  of  force  when 
the  donee  became  entitled  to  use  the  name  of 
the  donor  or  his  personal  representative  in  a 
suit  to  enforce  collection  of  the  instrument 
and  since  all  suits  at  law,  as  well  as  in  equity^ 
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may  bo  brought  in  the  name  of  the  real  party 
in  interest,  the  rule  may  be  regarded  as  obso- 
lete. As  said  in  Thornton.  Gifts  &  Advance- 
ments, §  270:  "The  old  rule  that  impeded  the 
holding  of  such  gifts  as  valid  because  the 
donee  could  not  maintain  an  action  thereon,  is 
swept  away  by  the  more  enlightened  rule, 
which  compels  the  personal  representative  of 
the  donor,  upon  being  indemnified  for  what- 
ever costs  he  may  be  compelled  to  pay.  to  per- 
mit the  action  to  be  brought  in  his  name,  or 
by  the  equitable  rule  enforced  by  statutes  or 
codes  that  the  real  party  in  interest  may  bring 
an  action  upon  a  note  he  holds,  whether  it 
was  indorsed  to  him  or  not."  The  right  to 
give  is  as  clearly  incident  to  the  right  of  prop- 
erty as  the  right  to  sell,  and  choses  in  action 
are  as  much  within  the  scope  of  this  principle 
as  lands  and  chattels;  and  hence  a  delivery,  by 
way  of  gift,  of  an  instrument  evidencing  a 
debt,  without  written  indorsement  by  the 
donor,  as  effectually  transfers  the  beneficial 
interest  in  the  property  to  the  donee  as  would 
such  delivery  t^r  way  of  assignment  for  value. 
It  was  said  by  the  master  of  the  rolls  in  Veal  v. 
Veal.  27  Beav.  303,  that  it  was  a  **much  more 
healthy  state  of  the  law  that  the  validity  of 
such  a  gift  should  not  depend  on  whether  the 
testator  [donor]  had  written  his  name  on  the 
back  of  the  bill  or  not,  if  it  be  clear  that  he 
intended  to  give  them."  The  indorsement  of 
the  donor's  name  on  the  instrument  is  merely 
evidence  of  his  intention  to  make  a  gift,  which 
may  be  proved  aside  from  such  indorsement. 
In  Groter  v.  Orover,  24  Pick.  261-263,  35  Am. 
Dec.  819,  the  supreme  court  of  Massachusetts, 
in  answering  an  objection  that  no  valid  gift  of 
a  chose  in  action  could  be  made  without  writ- 
ten assignment,  said  that  **as  a  good  and  ef- 
fectual equitable  assignment  of  a  chose  in  ac 
tion  may  be  made  by  parol,  and  as  courts  of 
law  take  notice  of,  and  give  effect  to,  such  as- 
signments, there  seems  to  be  no  good  founda- 
tion for  this  objection.  It  is  true  that  the 
cases,  which  are  numerous,  in  which  such 
equitable  assignments  have  been  supported,  are 
founded  on  assignments  for  a  valuable  consid- 
eration; but  there  is  little,  if  any,  distinction 
in  this  respect,  between  contracts  and  gifts 
inter  tivos;  the  latter,  indeed,  when  made  per- 
fect by  delivery  of  the  things  given,  are  ex 
ecu  ted  contracts.  2  Kent,  Com.  3d  ed.  p  438, 
By  delivery  and  acceptance  the  title  passes,  the 
gift  becomes  perfect  and  is  irrevocable.  There 
is,  therefore,  no  good  reason  why  property 
thus  acquired  should  not  be  protected  as  fully 
and  effectually  as  property  acquired  by  pur- 
chase. And  so  we  think  that  a  gift  of  a  chose 
in  action,  provided  no  claims  of  creditors  in- 
terfere to  affect  its  validity,  ought  to  stand  on 
the  same  footing  as  a  sale."  And  this  is  the 
rule  which  prevails  in  the  Federal  courts,  and 
in  all  of  the  stat^  in  which  the  question  has 
arisen;  and  it  has  been  before  the  court  of  last 
resort  in  many  of  them.  Thornton,  Gifts  & 
Advancements,  §  271. 

In  recent  well-considered  cases  the  rule  has 
been  applied  to  sustain  gifts  made  by  the  de- 
livery, without  written  transfer,  of  books  of 
deposit  issued  b^  savings  banks,  in  cases  not 
distinguishable  in  any  important  feature  from 
that  now  under  consideration.  In  Camp's  Ap- 
peal, 86  Conn.  88.  4  Am.  Rep.  39,  it  is  held 
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that  ''a  delivery  to  a  donee  of  a  savings  bank 
book,  containing  entries  of  deposits  to  the 
credit  of  the  donor,  with  the  intention  to  give 
to  the  donee  the  deposits  represented  by  the 
book,  is  a  good  delivery  to  constitute  a  com- 
plete gift  of  such  deposits;"  that  **a  delivery 
of  a  chose  in  action  that  would  be  aufiScient  to 
vest  an  equitable  title  in  a  purchaser,  is  a  suf- 
ficient delivery  to  constitute  a  valid  gift  of 
such  chose  in  action,  without  a  transfer  of  the 
legal  title;"  and  that,  under  statutes  which 
provide  '*that  the  assignee  of  any  chose  in 
action  may  sue  upon  it  in  his  own  name,  a  de- 
li verv  of  such  a  chose  in  action  would  vest  in 
the  donee  a  leiral  title."  In  a  case  of  the  same 
kind  in  New  York  (Bidden  v.  TTtraU,  125  N. 
Y.  572,  577,  11  L.  R.  A.  684).  it  is  said  the 
gift  was  consummated  by  the  delivery  of  the 
savings  bankbook,  "and  no  other  formality 
was  needed  to  constitute  the  actual  delivery  of 
the  bank  deposit  needful  to  vest  the  possession 
and  title  in  the  donee."  Fierce  v.  Boston  Fiw 
Cents  Sav.  Bank,  129  Mass.  425.  37  Am.  Rep. 
871;  TilUnghoAi  v.Wheaton,  8  R.  I.  536,  94 
Am.  Dec.  126,  and  Hill  v.  Sletenson,  63  Me. 
364. 18  Am.  Rep.  231,  are  cases  of  the  same 
kind,  and  in  which  the  courts  hold  as  above 
stated. 

We  think,  on  principle  and  authority,  the 
gift  to  ihe  plaintiff  was  legally  consummated, 
and  the  judgment  in  Jierfawr  should  be  affirmed. 

Judgment  accordingly. 


B.    F.    HELMAN,    Admr.,    etc.,    of    Sher- 
man  Weaver,   Deceased,  Plff,    in   Err., 

T, 

PITTSBURG,    CINCINNATI.   CHICAGO. 
&  ST.  LOUIS   RAILWAY  COMPANY. 

(58  Ohio  St.  400.) 

*In  the  trial  of  an  action  1»r  on^ht  by  an 
admlntfltrator  to    recover  daaaagres^ 

under  fiS  6134  and  6185.  Be  v.  Stat.,  it  is  competent 
for  the  defendant  to  introduce  as  evidence  what 
the  deceased  said  while  In  his  ntrht  mind  after 
the  injury,  tendinis  to  show  that  the  injury  wss 
caused  by  his  own  fault,  negll^rence,  or  careless- 
ness. 

(May  10,  1806.) 

ERROR  to  the  Circuit  Court  for  Miami 
County  to  review  a  judgment  reversing  a 
judgment  of  tbe  Court  of  Common  Pleas' in 
favor  of  plaintiff  in  an  action  brought  to  re< 
cover  damages  for  personal  injuries  reanlting 
in  death  and  alleged  to  have  been  caused  by 
defendant's  negligence.     Affirmed. 

Statement  by  Bnrket*  J. : 

Sherman  Weaver,  having  a  wife  and  three 
small  children,  and  being  a  yard  brakeman  in 
the  employ  of  the  Pituburg.  Cincinnati.  Chi- 
cago. &  St.  Louis  Railwav  Company,  received 
injuries  while  in  the  discharge  of  his  duties  as 

*Headnote  by  the  Court. 


Note.— As  to  the  eflTect  of  contribatory  ne^li- 
gen 06  of  person  for  whose  death  an  action  i» 
brought,  see  aUo  Meyer  v.  King  (Miss.)  35  L.  R  A. 
474. 
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such  brakeman,  at  Bradford  JunctioD,  in  this 
state,  on  tbe  29tb  day  of  August,  1894,  and 
died,  as  a  result  of  sucb  iDJury.  four  days 
thereafter.  B.  F.  Helman  was  duly  appoioied 
administrator  of  bis  estate,  and  sued  the  rail- 
way company  for  damaiyres,  under  g§  6134  and 
6135,  Rev.  Stat.,  and' in  bis  petition  averred 
that  the  deceased  was  properly  riding  a  cut  of 
cars  onio  a  certain  track;  that  his  superior  was 
negligent  in  allowing  another  cut  of  cars  to 
follow  so  closely  as  to  overtake  and  bump 
against  his  cut  of  cars,  thereby  throwing  him 
off.  and  causing  the  cars  following  to  run  over 
bim;  that  his  superior  did  not  use  ordinary 
care  in  the  management  of  tbe  cuts  of  cars; 
and  that  the  brake^on  the  cut  of  cars  following 
his  was  defective,  so  that  the  brakeman  upon 
that  car  could  not  properly  check  up  the  cut 
of  cars  so  as  to  prevent  the  two  cuts  coming 
together.  The  administrator  also  averred  that, 
under  tbe  laws  of  Ohio,  the  said  Sherman 
Weaver  would  have  been  entitled  to  recover 
against  said  defendant  for  his  injuries  so  sus- 
tained had  death  not  resulted  therefrom.  Tbe 
railway  company  admitted  that  it  was  a  cor- 
poration; that  tbe  deceased  had  been  in  its  em 
ploy;  that  he  was  hurt  and  died  at  the  dates 
stated;  and  denied  all  tbe  other  averments  of 
the  petition;  and  averred  that  tbe  injuries  of 
deceased  were  caused  wholly  by  his  own  care- 
lessness and  negligence.  This  was  denied  by 
the  reply.  The  widow  having  received  and 
accepted  payment  out  of  the  relief  department, 
the  action  proceeded  as  an  action  for  the  re- 
covery of  damages  sustained  by  the  children 
only.  The  railway  company  offered  evidence 
tenaing  to  prove  that  on  the  second  day  after 
the  injury,  and  while  Mr.  Weaver  was  in  good 
mental  condition,  be  stated  in  a  conversation 
then  had  with  a  Mr.  Heaton  that  at  the  time 
of  the  accident  be  was  standing  on  the  foot- 
board of  tbe  car  talking  to  and  watching  an- 
other employee,  who  was  riding  a  cut  of  cars 
on  a  parallel  track,  and  that,  while  so  talking 
and  watching  the  other  employee,  the  cut  of 
<;ar8  following  him  struck  his  cut,  and  upset 
him.  Objection  being  made  to  this  evidence, 
tbe  court  sustained  the  objection,  and  refused, 
to  admit  the  evidence  to  be  introduced  to  the 
jury  to  which  the  railway  company  excepted, 
and  stated  to  the  court  what  tbe  witness  would 
testify  to  if  permitted  to  proceed.  A  verdict 
was  returned  in  favor  of  tbe  administrator. 
A  motion  was  made  for  a  new  trial  upon  the 
ground,  among  others,  that  the  court  erred 
in  ruling  out  said  evidence.  The  motion 
Avas  overruled,  and  exceptions  taken,  and 
judgment  rendered  on  the  verdict.  The  cir- 
cuit court  reversed  the  judgment  upon  the  sole 
ground  that  the  court  of  common  pleas  erred 
in  rejecting  said  evidence.  Thereupon  the  ad 
ministrator  filed  his  petition  in  error  in  this 
court,  seeking  to  reverse  the  judgment  of  the 
-circuit  court,  and  asking  that  tbe  common 
pleas  be  affirmed. 

Messrs.  H.  H.  Williama  and  M«  K. 
•Oants  for  plaintiff  in  error. 

Messrs.  Frank  Chance  and  Charles 
Darlington  for  defendant  in  error. 

Bnrket,  J.,  delivered. the  opinion  of  the 
court: 

The  facts  showing  that  tbe  death  was  caused 
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by  wrongful  act,  neglect,  or  default,  and  that 
the  act,  neglect,  or  default  was  such  as  would 
(if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  should  ap- 
pear in  the  petition;  and  it  is  not  necessary  to 
aver  that,  if  death  had  not  ensued,  the  de- 
ceased would  have  been  entitled  to  recover 
damages  against  the  defendant  in  respect  to 
his  injuries  so  sustained;  but  such  averment 
can  do  no  harm.  The  principal  questions  to 
be  tried  are  whether  death  was  caused  by 
wrongful  act,  neglect,  or  default,  and,  if  so,  if 
such  act,  neglect,  or  default,  was  such  as 
would,  if  death  bad  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action,  and 
recover  damages  in  respect  thereof.  If  death 
was  not  caused  by  wrongful  act,  neglect,  or 
default,  or.  being  so  caused,  the  act,  neglect, 
or  default  was  such  as  would  not  have  entitled 
tbe  party  injured  to  recover  damages  if  living, 
tbe  action  by  tbe  administrator  must  fail. 
That  death  was  caused  by  wrongful  act,  neg- 
lect, or  default,  acd  that  tbe  act,  neglect,  or 
default  was  such  as  would  have  entitled  de- 
ceased to  recover  damages  in  respect  thereof, 
are  conditions  upon  which  tbe  action  provided 
for  in  g^  6184  and  6185,  Rev.  Stat.,  are  given; 
and  the  facts  constituting  these  conditions 
must  be  averred  in  tbe  petition,  and  estab- 
lished on  the  trial  by  competent  evidence.  If 
facts  are  averred  in  the  petition  which  would 
entitle  the  deceased,  if  living:,  to  recover  dam- 
ages for  tbe  injuries  by  him  sustained,  and 
facts  are  averred  in  the  answer,  or  denials 
therein  made,  which,  if  true,  would  prevent  a 
recovery  on  his  part  If  living,  the  whole  evi- 
dence taken  together  must  be  of  sufficient 
weight  to  establish  affirmatively  the  facts  con-  \ 
stituting  the  conditions  upon  which  tbe  statute 
gives  tbe  right  of  action,  the  burden  being  on 
the  plaintiff.  WcHf  v.  Lake  Erie  A  W.  H.  Co. 
55  Ohio  St.  517,  36  L.  R.  A.  872.  The  de- 
fendant therefore  has  the  right  to  introduce 
any  evidence  which  tends  to  weaken  or  dis- 
prove the  facts  necessary  to  be  established  to 
make  out  tbe  plaintiff's  cause,  ».  «..  the  facts 
constituting  the  conditions  upon  which  the  ac- 
tion is  given  by  tbe  statute.  If  death  bad  not 
ensued,  tbe  deceased  could  not  recover  dam- 
ages for  his  injuries,  if  it  should  be  established 
on  the  trial  that  bis  injuries  were  caused  b^ 
bis  own  carelessness  or  negligence;  and  bis 
statements  after  the  injury,  and  while  in  his 
right  mind,  teoding  to  show  that  the  injury 
was  caused  by  his  own  negligence  and  care- 
lessness, would  be  good  evidence  against  him 
in  an  action  brought  in  his  own  behalf  during 
bis  lifetime.  Would  it  be  evidence  against  his 
administrator  in  an  action  under  the  statute  in 
behalf  of  the  beneficiaries? 

It  is  contended  by  counsel  for  phintiff  in 
error  that  there  is  no  privity  between  the  de- 
ceased and  his  administrator  and  beneficiaries, 
and  that  the  action  by  the  administrator  is  a 
new  and  independent  action,  given  by  the  stat- 
ute, not  connected  with,  nor  dependent  upon, 
the  right  of  action  of  the  deceased.  This  con- 
tention is  not  tenable.  Tbe  statute  must  be 
construed  in  connection  with  tbe  common  law 
as  it  existed  at  and  before  its  passage.  While 
at  common  law  the  party  injured  by  the  neg- 
ligence of  another  had  a  right  of  action  against 
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such  party  for  damages,  such  right  of  action 
does  not  survive,  but  abates  at  his  death.  The 
effect  of  the  statute  is  to  pick  up  this  abated 
right  of  action  of  the  deceased,  and  permit  it 
to  be  prosecuted  by  the  administrator,  for  the 
benefit  of  the  next  of  Isin.  It  is  not  a  new 
right  of  action  that  is  prosecuted  by  the  ad- 
ministrator, but  it  is  the  same  right  of  action 
which  the  deceased  had  until  his  death.  Upon 
the  death  of  the  injured  party,  the  right  of  ac- 
tion, by  the  force  of  the  statute,  passes  by  suc- 
cession to  the  administrator  for  the  l)enefit  of 
the  neit  of  kin.  This  succession  more  clearly 
appears  when  considered  with  reference  to  the 
defendant.  By  his  wrongful  act  he  caused  an 
injury  which  caused  a  pecuniary  loss  to  both 
the  injured  party  and  to  his  next  of  kin.  The 
right  of  action  to  recover  damages  in  respect 
to  such  act  rests  in  the  injured  party  alone  so 
long  as  be  lives,  and'should  he  be  compensated 
in  his  lifetime  no  action  can  be  maintained  by 
his  administrator  or  next  of  kin  for  damages, 
even  though  it  should  be  clear  that  the  next  of 
kin  sustained  a  great  pecuniary  loss  by  reason 
of  the  wrongful  act.  In  such  cases  the  pe- 
cuniary loss  sustained  by  the  next  of  kin  is 
deemed  compensated  by  the  increase  of  the  es- 
tate of  the  deceased.  Should  the  defendant 
fail  to  make  compensation  to  the  injured  party 
during  his  lifetime,  the  liability  to  make  com- 
pensation for  the  pecuniary  injury  resulting 
from  the  wrongful  act,  instead  of  abating  as  at 
common  law,  is,  by  force  of  the  statute,  kept 
alive;  and  the  administrator  succeeds  to  the 
right  to  bring  an  action  upon  such  liability  to 
recover  damages  in  the  nature  of  compensa- 
tion, for  the  pecuniary  loss  sustained  by  the 
next  of  kin  hy  reason  of  such  wrongful  act. 


The  liability  of  the  defendant  to  the  part^  in- 
jured, and  the  liability  over  to  the  administra- 
tor for  the  benefit  of  the  next  of  kin,  ia  for  the 
same  wrongful  act,  and  is  the  snme  liability; 
and  such  liability  does  not  exist  in  favor  of  the 
injured  party  and  his  next  of  kin  at  the  same 
time,  but  in  succession.  *  There  is  no  new  lia- 
bility created  by  the  statute  upon  death  of 
the  injured  party,  but  the  right  of  succession 
in  the  administrator  to  recover  upon  the  liabil- 
ity already  existing  is  created.  So  that,  when 
viewed  from  the  standpoint  of  either  the  ad- 
ministrator or  of  the  party  causing  the  injury 
by  his  wrongful  act.  there  is  sucoessioo  ia  the 
right  of  recovery,  which  succession  is  created 
by  force  of  the  statute.  And,  where  there  is 
succession  in  rights,  there  is  privity  between 
the  parlies.  It  therefore  follows  that  the  ad- 
ministrator and  the  beneficiaries  stand  in 
privity  with  the  deceased,  and  that  such  dam- 
ages as  may  be  recovered  by  the  adminiatrator 
are  part  and  parcel  of  the  aamages  which  the 
deceased  had  a  right  to  recover  during  his  life- 
time. This  being  so,  the  administrator,  in  bis 
action  in  behalf  o?  the  beneficiaries,  is  bound  by 
the  acts  and  words  of  the  deceased.  Whatever 
he  did  or  said  while  in  his  right  mind  tending 
to  show  that  the  injury  was  caused  by  his  own 
fault,  neglect,  or  carelessness  is  competent 
evidence  against  the  plaintiff,  and  in  behalf  of 
the  defendant.  The  evidence  offered  by  the 
railway  company,  and  rejected  by  the  oonri, 
was  competent  and  material,  and  ita  rejection 
was  prejudicial.  The  circuit  court  was  right 
in  reversing  the  judgment  and  remanding  Uie 
cause  for  a  new  trial. 
Judgment  affirmed. 
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An  action  by  a  connty  for  Indemnity  out 
of  the  fkinds  belongtn^  to  a  lanatie  may 

he  broufirbt  against  the  luuatic  and  her  guardian, 
when,  by  the  latter's  neglect,  the  county  has 
been  compelled  to  provide  for  her  as  a  pauper. 

(May  7, 1898.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  McNairy  County 
sustaining  a  demurrer  to  the  bill  in  a  suit 
brought  to  recover  compensation  for  supplies 
furnished  to  defendant  McCoin  who  was  a 
lunatic.     Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wood  &  Barnhill.  for  appellant: 

The  ward  or  her  guardian  is  liable  as  upon 
an  implied  contract  for  necessaries  furnished 
to  an  insane  ward. 

11  Am.  &  Eng.  Enc.  Law,  p.  135,  note  2; 


Note.— As  to  liability  to  reimburse  county  for 
support  furnished  to  supposed  pauper,  see  also 
Albany  v.  McNamara  (N.  Y.)  6  L.  B.  A.  212. 
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Bishop,  Contr.  §  85;  Sattyer  v.  Lufkin,  M 
Me.  808;  ReandoY.  Afisplay,  €0  Mo.  251,  59 
Am.  Rep.  18;  J^'ichol  v.  Sieger,  6  Lea,  888. 

The  McNairy  County  Asylum  for  the  poor 
is  not  purely  and  exclusively  a  charity. 

Shannon's  Code,  §  2693.  subsec.  1,  2, 

But  however  that  may  be,  a  county  may 
recover  of  a  guardian  of'  a  lunatic  ward  for 
necessaries  furnished  and  supplied  to  such 
ward  as  an  Inmate  of  its  poorhouse,  or  may 
recover  of  the  ward's  estate,  and  that  upon  an 
implied  contract. 

Goodale  v.  Lawrence,  88  N.  T.  518.  42  Am. 
Rep.  259;  Hanover  v.  Turner,  14  Mass.  2*47,  7 
Am.  Dec,  203;  Templeton  v.  StratUn,  128 
Mass.  137;  Arlington  v.  Lpons.  131  Mass.  S28; 
Wertz  V.  Blair  Connty,  66  Pa.  18;  Jai^r 
County  V.  Oaftewn,  69  Iowa.  208;  McGook 
County  V.  Kammoss,  7  S.  D.  558,  31  L.  R.  A. 
461;  Howard  v.  Whetstone  Twp.  10  Ohio,  865; 
SpHngfield  Twp  .v.  DemotU  13  Ohio,  104;  Ash 
Itind  County  Comrs.  v.  RiMand  County  Infirm- 
ary, 7  Ohio  St.  65, 70  Am.  Dec.  49;  Muskingum 
County  Infirmary  v.  Toledo,  15  Ohio  St.  409: 
Marion  County  Infirmary  v.  Wesifield  Twp.  21 
Ohio  St.  374;  Montgomery  County  Oomrs.  ▼. 
Ristine,  124  Ind.  242,  8  L.  R.  A.  461. 

Mr.  J.  C*  Houston  for  appellee. 


McNairt  County  ▼.  McCoin. 
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McAliater,  J.,  delivered  the opinioD  of  tbe 
court: 

This  bill  was  filed  by  McNairy  county  to 
recover  the  sum  of  $300  for  tbe  board  aud 
maintenance  of  a  lunatic.  Tbe  lunatic  and 
ber  guardian  are  both  made  parties  defendant. 
It  is  alleged  in  the  bill:  That  some  time  prior 
to  tbe  year  1801  tbe  said  lunatic,  Ellen  Mc- 
Coin. left  tbe  custody  of  ber  regular  guardian 
in  Hardeman  county,  and  came  to. McNairy 
county.  That  she  remained  there  for  some 
time,  in  a  very  destitute  condition.— without 
friends,  and  without  means  of  support.  That 
ber  regular  guardian  continued  to  neglect  ber, 
and  that  it  was  absolutely  necessary  for  tbe 
preservation  of  ber  life  that  necessary  food» 
clotbing,  and  medical  attention  be  furnished 
her.  That  under  these  circumstances,  in  June, 
1891,  she  was  admitted  by  tbe  commissioners 
of  tbe  McNairy  county  asylum  for  tbe  poor  as 
an  inmate.  The  authorities  of  McNairy 
county  at  that  time  were  not  aware  that  the 
lunatic  bad  a  guardian  in  Hardeman  county, 
or  that  be  bad  any  funds  in  bis  bands  belong- 
ine  to  bis  ward.  The  county  first  became  ap- 
pnsed  of  these  facts  in  1806,  and  thereupon 
made  demand  of  said  guardian  for  compensa- 
tion for  the  expense  incurred  in  the  board  and 
maiotainance  of  said  lunatic.  The  guardian 
dcchned  to  make  compensation,  or  to  remove 
ber,  and  she  is  still  an  inmate  of  said  institu- 
tion. It  is  charged  that  said  guardian  has  in 
bands  tbe  sum  of  $560,  funds  belonging  to 
said  lunatic  ward,  and  the  bill  prays  that  an 
order  be  made  on  him  for  the  payment  of  said 
account  out  of  said  funds.  A  demurrer  was 
interposed  on  behalf  of  the  guardian  and  bis 
ward,  assigning  as  grounds  thereof :  First,  that 
said  lunatic  ward  bad  been  admitted  to  said 
asylum  without  a  contract,  either  express  or 
Implied,  with  the  guardian  of  said  ward;  sec- 
ond, because  said  county  asylum  is  a  charita- 
ble institution,  and  said  necessaries  were  fur- 
nished said  lunatic  gratuitously,  and  constitute 
no  charge  against  her  or  ber  said  guardian. 
The  chancellor  sustained  the  demurrer,  and 
dismissed  tbe  bill.  The  county  of  McNairy 
appealed,  and  has  assigned  errors. 

It  is  insisted  in  support  of  tbe  action  of  the 
chancellor  that,  tbe  county  asylum  of  McNairy 
county  having  been  established  under  the  gen- 
eral laws  of  the  stale,  the  court  will  take  judi- 
cial notice  that  it  is  purely  a  charitable  or  elee- 
mosynary institution,  with  no  authority  of  law 
for  charging  inmates  for  accomodations  fur- 
nished them.  It  is  said,  moreover,  that  there 
was  no  contract  in  this  case,  either  express  or 
implied,  and,  the  accomodations  having  been 
furnished  voluntarily,  tbe  county  cannot  re- 
cover; and  tbe  principle  is  invoked  that,  if 
services  are  rendered  gratuitously,  compensa 
tion  cannot  afterwards  be  claimed.  It  appears 
from  tbe  record  that  tbe  McNairy  county 
asylum  was  established  in  pursuance  of  the 
statute,  which  provides,  viz.:  "There  shall  be 
provided  at  the  expense  of  every  county  of 
tbe  Slate,  an  asylum  for  the  poor  thereof,  con- 
sisting of  a  parcel  of  land  of  such  size  and  of 
buildings  thereon  of  such  dimensions  and  con- 
struction as  tbe  county  court  may  consider 
necessary  and  proper,  a  majority  of  tbe  just- 
ices being  present."  Shannon's  Code,  §  2678. 
'*The  commissioners  shall  examine  all  appli- 
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cants  for  admission  into  the  asylum,  and  admit 
or  reject  any  applicant  as  they  may  think 
right,"  etc.  Id.  §  2690.  "No  person  shall  be 
admitted  into  tbe  asylum  who  has  not  been  an 
inhabitant  of  the  county  by  actual  residence  in 
it  for  one  whole  year  next  preceding  his  appli- 
cation." Id.  ^  2601.  "In  the  management  of 
tbe  asylum,  tbe  commissioners  shall  have- 
power,  viz,:  (1)  To  prescribe  rules  and  regula- 
tions for  tbe  management  of  the  farm  and  for 
the  treatment  of  the  inmates  of  the  asyluni  and 
modify  and  change  them  at  pleasure.  (2)  To 
prescribe  tbe  manner  in  which  said  inmates 
shall  live,  sleep,  be  clothed  and  labor,  if  any 
of  them  are  able  to  labor."  It  will  be  ob- 
served that  in  the  sections  quoted,  which  are 
the  only  provisions  of  the  statute  relating  to 
this  subject,  there  is  no  express  authority  for 
the  commissioners  to  demand  compensation  for 
tbe  care  and  treatment  of  paupers,  but  the  in- 
stitution is  established  as  a  charity,  for  the 
benefit  of  those  who  are  incapable  of  taking 
care  of  themselves.  It  is  insisted,  however, 
that  tbe  lunatic  ward  and  her  guardian  are  lia- 
ble for  necessaries  furnished  one  who  at  the 
time  was  not  a  pauper,  but  bad  simply  been, 
neglected  by  ber  guardian.  Mr.  Bishop,  in 
his  work  on  Contracts  (^  232),  lays  down  tbe 
general  rule  on  this  subject,  viz.:  "In  any 
case  of  insanity,  one  who,  whether  by  for- 
mal agreement  with  the  insane  person  or  not, 
in  good  faith  furnishes  him  with  'necessar- 
ies'—being things  required  for  bis  suste- 
nance or  comfort,  and  suitable  to  bis  means, 
condition,  and  habits  of  life, — can,  if  he  is 
not  otherwise  supplied,  recover  of  him,  on  a 
promise  which  tbe  law  will  imply,  what  they 
are  reasonably  worth.  Were  the  law  'not  so, 
the  insane  might  perish.'  Even  expenditures 
and  services  for  tbe  protection  of  bis  estate 
ma^  be  included  in  this  class."  But  while 
stating  this  general  principle,  applicable  to  in- 
dividuals who  have  furnished  necessaries  to 
the  insane,  the  author  lays  down  a  wholly  dif- 
ferent rule  in  cases  where  the  benefit  has  been 
conferred  by  tbe  county.  **If  a  statute,"  says 
the  author,  "has  imposed  on  a  town  or  county 
the  duty  of  rendering  support  to  paupers,  .  .  . 
after  it  has  furnished  tbe  support  in  a  partic- 
ular instance,  thus  discharging  its  own  obliga- 
tion, it  can  recover  therefor  nothing  of  any 
other  body  or  person.  The  common  illustra- 
tion is  where  the  pauper  is  found  afterward  in 
possession  of  property,  or  his  estate  is  so,  upon 
bis  death;  and  it  is  held  that,  in  the  absence  of 
fraud,  there  is  no  implied  promise  whereon  to 
base  an  action  for  pay.  Another  form  of  rea- 
soning, tending  to  tbe  same  result,  is  to  regard' 
the  relief  as  an  executed  gift;  which,  there- 
fore, cannot  be  reclaimed."  Bisbop^  Contr. 
S$  209.  We  fail  to  perceive  any  sound  reason 
for  tbe  distinction  taken  between  .the  two 
cases.  In  the  case  of  Goodale  v.  Lawrence^  88 
N.  Y.  513,  42  Am.  Rep.  259,  it  was  insisted  by 
counsel  that,  while  an  action  may  be  main- 
tained by  a  citizen  for  supplies  furnished  to  a 
wife  under  such  circumstances,  no  such  action 
can  be  maintain^  by  overseers  of  tbe  poor. 
Said  Justice  Tracy:  "No  good  reason  can  be 
assigned  for  such  a  distinction.  If  a  citizen 
who  volunteers  to  assist  a  wife  abandoned  by 
ber  husband  may  maintain  an  action  at  com- 
mon law  upon  the  implied  assumpsit  of  the 
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husband,  a  fortiori  may  the  poor  authorities 
who,  in  furnishing  such  assistance,  are  not 
volunteers,  but  act  in  the  discharge  of  a  duty 
im  posed  by  law. "  Again ,  in  Rumney  v.  Eeyes, 
7  N.  H.  576,  it  was  held  that  where  a  wife, 
who  lived  separate  from  her  husband,  had  be- 
come poor,  and  unable  to  maintain  herself, 
and  was  assisted  by  the  town,  the  town  could 
maintain  an  action  at  common  law  to  recover 
of  the  husband  the  amount  of  the  expenditure 
on  her  account.  Said  Upham,  J. :  *'Ko  reason 
can  be  assigned  why  an  individual  should  be 
holden  liable  at  common  law  for  all  necessary 
supplies  furnished  by  any  citizen  to  his  suf- 
fering wife  or  child,  arisine  from  his  neglect 
to  malse  such  provision,  while  the  town,  whose 
special  duty  it  is  to  grant  such  relief,  should 
be  debarred  from  such  remedy."  In  the  case 
first  cited  {Goodak  v.  I^wrenee)  it  was  held 
that,  where  a  husband  refused  to  support  his 
wife,  he  neglects  a  duty  imposed  by  the  com- 
mon law,  and  incurs  a  common-law  liability 
to  anyone  who  furnishes  her  a  necessary  sup- 
port. 

The  duty  imposed  by  the  common  law  upon 
the  guardian  to  maintain  and  support  his  ward 
is  no  less  obligatory  than  that  imposed  upon 
the  husband  to  support  his  wife;  and  if  the 
guardian,  with  means  of  the  ward  at  his  dis- 
posal, breaches  his  duty,  and  permits  his  ward 
to  become  a  charge  upon  the  county,  it  should 
be  reimbursed  for  expenses  incurred  in  supply- 
ing necessaries  to  said  ward.  It  is  true,  the 
county  asylum  established  under  the  laws  of 
this  state  is  a  charitable  institution.  It  was 
designed  for  the  care  and  maintenance  of  in- 
digent paupers,  and  not  for  the  benefit  of  those 
who  have  means  sufficient  to  support  them- 
selves. If,  therefore,  it  appears  that  the 
county,  through  the  neglect  of  the  guardian, 
has  been  compelled  to  provide  for  one  who 
was  not  a  pauper  it  would  seem  but  just  that 
the  county  should  be  indemnified  out  of  the 
funds  belonging  to  the  ward;  and  to  this  effect 
is  the  great  weight  of  authority.  Goodale  v. 
Latcrence,  88  N.  Y.  513,  42  Am.  Rep.  259; 
Mo7i9on  V.  Williams,  6  Gray,  416;  Rumney  v. 
Keyes,  7  N.  H.  576;  Alna  v.  Plummer,  4  Me. 
258;  Gharlestown  v.  Oroveland,  15  Gray,  15; 
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Hanoter  v.  Turner^  14  Mass.  227,  7  Am.  Dec 
203;  Templeton  v.  Stratton,  128  Mass.  137; 
Arlington  v.  Lyons,  181  Mass.  328;  WerU  v. 
Blair  County,  66  Pa.  18;  Jasper  Ckmniy  v. 
Osborn,  59  Iowa,  208;  McCook  County  v.  Kam- 
moss,  7  S.  D.  558,  31  L.  R.  A.  461.  In  the 
last  case  it  appeared  there  was  a  statute  of 
South  Dakota  imposing  upon  children  the 
duty  to  support  indigent  parents,  but  jpo  pro- 
vision was. made  for  enforcing  same.  Said  the 
court :  *  'The  duty  [under  the  statute]  rests  upon 
the  child,  but  in  consequence  of  his  neglect, 
the  statute  humanely  requires  the  county  to 
provide  such  support  The  county  does  not 
act  officiously,  but  under  the  coercion  of  the 
law,  and  supplies  the  support  which  the  son  or 
daughter  was  under  obligation  [by  statute]  to 
supply.  The  dut)'  to  support  being  by  law 
put  upon  the  child,  he  is  liable  upon  the  same 
principles  that  the  father  is  liable  at  common 
law  for  necessary  support  furnished  to  a  des- 
titute minor  child,  whom  it  is  his  duty  to 
provide  for.  If,  under  such  circumstances, 
the  county,  under  the  direction  of  the  law, 
furnishes  necessaries  to  the  indigent  and  help- 
less father,  we  think,  upon  principle,  it  ought 
to  and  may  recover  therefor  against  the  chil- 
dren whose  duty  it  was  to  furnish  the  same, 
but  who  neglected  and  refused  so  to  do.''  Bee 
also  Hotcard  v.  Whetstone  Twp.  10  Ohio,  365; 
Springfield  Twp.  v.  Demott,  13  Ohio,  lOA;  Ash- 
land Vounty  Comrs,  v.  Richland  County  In^ 
firmary,  7  Ohio  St.  65.  70  Am  Dec.  49;  Musk- 
ingum County  Infirmary  v.  Toledo,  15  Ohio  St. 
409:  Marian  ("ounty  Infirmary  v.  Westfietd  Twp. 
21  Ohio  St.  874,  875:  Bangor  v.  Wiseasset,  71 
Me.  585;  Dakota  v.  Winneconne,  55  Wis.  523; 
Chester  County  Directors  of  Poor  v.  Malan'r,  64 
Pa.  144;  Turner  v.  Hadden,  62  Barb,  480:  2 
Kent.  Com.  148.  The  case  of  Muntgomery 
County  Comrs.  v.  R/stine,  124  Ind.  242,  8  L. 
R.  A.  461,  decided  by  the  supreme  court  of 
Indiana,  and  holding  a  contrary  view,  is  out 
of  line  with  the  current  of  authority,  and  was 
decided,  moreover,  by  a  divided  court. 

The  decree  of  the  chancellor,  sustaining  the 
demurrer,  is  retersed^  and  the  cause  will  be  re- 
manded for  ao  answer.  The  county  of  Mc- 
Nairy  will  pay  the  costs  of  the  appeal. 


End  of  Cases  in  Book  41. 


RfeUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


SHOWINO  the  Changes,  Progress,  and  Developineiit  of  the  Law  during  the  First  Quarter  of 
the  Judicial  Year  Beginning  with  October  1, 1898,  Classified  as  Follows: 

I.  Public,  Official,  and  Statutoby  Mattbbb. 

II.    Ck>NTRACTUAL  AND  COBCMBBCIAL  RELATIONS. 
lU.    COBPORATTONS  AND  ASSOCIATIONS. 

IV.  Domestic  Relations. 

V.  Fiduciary  Relations. 

VL  ToBTs;  Negligence;  Injuries. 
VII.  Property  Rights;  Wills;  Liens. 
VIII.  Civil  Remedies. 
IX.  Criminal  Law  and  Practice. 


L  Public,  Official,  and  Statutory  Matters. 


Police  power. 

A  statute  prohibiting  the  deposit  of  sawdust 
in  a  lake  or  tributary  thereto  is  held  to  be  a 
valid  exercise  of  the  police  power,  although  it 
does  not  apply  to  other  lakes  or  rivers  in  the 
state.     (N.  H.)  177. 

Sunday  law. 

A  statute  making  baseball  playing  on  Sun- 
day an  offense  is  held  constitutional.  (Ohio) 
854. 

Nuisancer 

An  equitable  action  by  a  city  to  compel  the 
abatement  of  the  nuisance  of  a  slaughterhouse 
is  sustained,  although  it  was  not  iDJurious  to 
public  health,  where  the  action  was  authorized 
by  the  charter.    (Minn.)  321. 

Highways. 

Electric- light  poles  in  streets,  if  properly 
placed,  are  held  not  to  constitute  any  injury 
to  the  rights  of  abutting  owners,  but  one  placed 
where  it  will  do  unnecessary  injury  and  annoy 
the  abutting  owner  may  be  removed  by  man- 
datory injunction.     (Iowa)  845. 

The  use  of  a  bicycle  on  the  street  with  han- 
dlebars lower  than  4  ioches  below  the  center 
of  the  saddle  at  the  top  is  in  question  under 
an  ordinance  prohibiting  it,  and  the  reasonable- 
ness of  the  ordinance  is  held  to  be  a  question 
of  fact  depend! Dg  on  proof  as  to  the  safety  of 
such  use.    (D.  C.)  208. 

Regulation  ofbuainess. 

The  constitutional  right  to  labor  and  enjoy 
the  fruits  thereof  is  held  subject  to  the  legisla- 
tive power  to  regulate  a  business  for  the  pro- 
tection of  the  public  against  Incapacity  and  ig- 
norance, when  it  directly  concerns  the  public 
health  and  welfare,  as  in  case  of  the  busi- 
ness of  plumbing.  But  a  statute  allowing  all 
members  of  a  firm  to  pursue  the  business  when 
one  of  them  has  a  license,  or  all  members  of  a 
corporation  to  do  so  when  the  manager  has  a 
license,  is  held  void  for  lack  of  equality. 
(Ohio)  689. 

The  practice  of  Christian  Science  is  held  not 
to  be  the  practice  of  medicine  or  surgery  within 
the  meaning  of  those  terms  in  a  statute.  (R.  I.) 
428. 

A  statute  requiring  physicians,  though  pre- 
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viously  practising  medicine  under  a  license 
obtained  by  law,  to  obtain  a  new  certificate 
and  license,  and  submit  to  investigation  the 
validity  of  the  former  license  and  their  fitness 
to  practise  medicine,  is  held  valid.    (Ind.)  212. 

The  Indiana  statute  fixing  the  rate  of  fare 
on  street  railroads  in  cities  of  100.000  or  more 
inhabitants  according  to  the  census  of  1890  is 
held  constitutional.    (Ind.)  837. 
Patent-right  sales. 

Restrictions  on  sales  of  patent  rights  by  a 
statute  requiring  a  copv  of  the  patent  to  be 
filed  with  an  affidavit  of  its  validity,  and  also 
that  any  obligation  of  a  vendee  for  such  a  right 
shall  include  the  words  **given  for  a  patent 
right,"  is  sustained  as  a  valid  police  regula- 
tion.   (Kan.)  549. 

Eminent  domain. 

An  electric  passenger  railway  on  a  country- 
road  is  held  to  constitute  an  additional  burden. 
(Wis.)  575. 

The  destruction  of  property  to  prevent  immi- 
nent public  danger  i^  held  not  to  be  a  taking 
by  eminent  domain,  but  rather  an  exercise  of 
the  police  power.    (Vt.)  566. 

The  overflow  of  lands  caused  by  a  dam  rais- 
ing the  water  of  a  stream  above  high-water 
mark  to  improve  its  navigation  is  held  to  be  a 
taking  of  property  which  cDtitles  the  owner 
to  compensation.  (Minn.)  371. 
Confiscation, 

An  ordinance  making  it  unlawful  for  the 
owner  of  a  dead  carcass  to  remove  it,  but  re- 
quiring him  to  pay  more  than  its  value  as  a 
fee  for  its  removal  by  a  public  contractor,  is 
held  unconstitutional  as  an  indirect  confisca- 
tion of  the  property.  (Ky.)  219. 
Taxes. 

Nonresident  trustees  are  held  not  to  be  tax- 
able on  property  held  by  them  outside  of  the 
state,  although  a  statute  provides  for  assessing 
trustees  at  the  place  where  the  beneficiary  is 
an  inhabitant.     (Me.)  475. 

On  the  ground  that  the  right  to  take  prop- 
erty by  devise  or  descent  is  purely  statutory, 
it  is  held  that  the  Illinois  act  for  taxing  inhent- 
ances,  etc.,  is  constitutional,  although  it  makes 
different  classes  of  decedents,  exempting  some 
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and  making  different  rates  for  other  classes. 
(111.)  447. 

The  remission  or  abatement  of  the  taxes  of 
Insane,  infirm,  or  indigent  persons  is  held  to 
be  in  violation  of  a  constitutional  provision 
for  the  taxation  of  all  property  not  expressly 
exempted  by  the  laws  of  the  United  States,  or 
under  the  Constitution,  in  proportion  to  value. 
(Utah)  407. 

A  corporation  engaged  in  buying,  slaughter- 
ing, and  selling  sheep  and  lambs  is  held  not 
engaged  in  manufacturing,  within  the  mean- 
ing of  a  tax  law,  although  it  prepares  and  sells 
the  animals  as  refrigerated  mutton,  rendered 
tallow,  pulled  wool,  untanned  hides,  and  also 
as  fertilizer  made  from  the  offal,  including  the 
blood  and  legs.    (N.  Y.)  228. 

Interstate  commerce. 

The  purchase  of  a  frame  for  a  portrait  in 
accordance  with  an  option  included  in  an  order 
for  the  making  of  the  portrait  in  another  state 
is  held  to  be  a  mere  incident  of  the  interstate 
order,  and  not  within  a  statute  against  peddling. 
(8.  C.)  501. 

A  state  statute  does  not  interfere  with  inter- 
state commerce  by  providing  that  a  carrier 
taking  goods  for  transportation  beyond  its  own 
line  shall  be  liable  for  the  whole  distance  in 
the  absence  of  a  written  contract  to  the  con- 
trary, and  ^ven  in  case  of  such  contract  shall 
have  the  burden  of  proving  that  loss  did  not 
occur  on  its  own  line.    (Va.)  511. 

The  requirement  by  state  statute  of  equal, 

but  separate,  accommodations  for  white  and 

colored  persons  on  railroads,  is  held  valid  as 

applied  to  interstate  commerce.    (Tenn.)  482. 

Public  fuMs. 

An  injunction  against  the  payment  of  a  state 
warrant  issued  for  the  purchase  of  the  site  of 
an  insane  asylum  at  a  place  other  than  the  seat 
of  governfnent,  in  violation  of  the  Oregon  Con- 
stitution, is  sustained  with  disapproval  of  some 
of  the  language  in  a  prior  case,  and  the  right 
of  the  state  in  its  sovereign  capacity  to  prevent 
the  misapplication  of  the  funds  is  upheld, 
without  any  showing  of  special  injury  to  the 
*8tate.    (Or.)  692. 

Courts. 

A  judge  owning  real  estate  in  a  city  is  held 
disqualined  to  sit  in  a  suit  contesting  the 
validity  of  a  contract  to  issue  a  large  amount 
of  city  bonds  which  would  require  a  special 
tax  on  the  real  property  of  the  city  for  forty 
years.     (Cal.)  762. 

A  statute  depriving  the  justices  of  the  peace 
of  a  single  town  of  jurisdiction  in  criminal 
cases  is  held  to  be  a  violation  of  the  constitu- 
tional provisions  for  the  election  of  such 
officers.    (N.  Y.)  838. 

An  action  by  a  white  man  against  an  Indian 
who  belongs  to  a  tribe  and  a  reservation  is  held 
to  be  within  the  jurisdiction  of  a  state  court. 
(Wis.)  419. 

MiliUa. 

The  decision  of  a  board  of  examiners  as  to 
the  qualifications  and  competency  of  a  militia 
officer  is  held  beyond  the  power  of  the  court  to 
review  on  a  writ  of  error.    (Mass.)  879. 
Elections, 

A  case  of  first  impression  under  the  Missouri 
corrupt  practices   act    holds  that  payments 
and  promises  to  induce  the  withdrawal  of  a  I  its  benefit, 
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candidate  and  the  indorsement  by  bis  party  of 
another  candidate  do  not  constitute  bribery  of 
voters,  although  the  fusion  candidate  thereby 
receives  additional  votes.    (Mo.)  297. 

The  ousting  of  a  person  from  office  under  a 
corrupt  practices  act  is  held  not  to  be  a  punish- 
ment, and  therefore  not  in  conflict  with  the 
constitutional  provision  giving  to  the  le^&la- 
ture  the  power  to  disqualify  a  person  from 
office  on  account  of  conviction  of  an  infamous 
crime.     (Ohio)  291. 

Primary  elections. 
The  first  decision  as  to  the  constitutionality 
of  a  statute  providing  for  primary  elections  is 
probably  that  in  which  the  California  statute 
is  held  unconstitutional  because  it  attempts  to 
change  the  constitutional  qualifications  of 
voters.  Such  primary  elections  are  held  to  be 
elections  authorized  by  law  within  the  mean- 
ing of  the  constitutional  provision  defining  the 
qualifications  of  electors.    (Cal.)  196. 

Cifdl  service. 
The  civil  service  law  of  Illinois  receives  very 
extensive  discussion,  and  is  held  conatitutionaf, 
while  an  ordinance  attempting  to  change  cer- 
tain subordinate  officers  to  the  exempt  (3a£s  is 
held  void.    (Dl.)  775. 

Officers;  women. 

A  woman  is  held  to  be  ineligible  to  the  office 
of  notary  public  under  constitutional  provisions 
which  require  an  officer  to  be  an  elector,  and 
that  an  elector  must  be  a  male  citizen.  (Ohio) 
727. 

Grand  and  petit  juries. 

Changes  in  the  number  of  grand  jurors,  and 
in  the  number  necessary  to  agree  on  a  verdict 
by  a  petit  jury,  are  held  to  be  matters  of  rem- 
edy which  do  not  constitute  an  ex  past  facto 
law.    (La.)  718. 

Schools, 

The  suspension  of  children  from  a  public 
school  is  held  proper,  although  they  had  not 
violated  the  rules,  when  their  father  or  mother 
had  entered  the  school  during  the  school  hour? 
and  used  offensive  and  insulting  langnai^  to 
the  teacher.    (Ga.)  593. 

The  exclusion  of  women  from  the  principal - 
ship  of  boys'  grammar  schools  or  mixed  or 
combined  schools  is  held  to  be  within  the  dis- 
cretion of  a  board  of  education  having  power 
to  prescribe  qualifications  of  teachers  and 
classify  or  grade  them.  The  constituUonal 
provision  making  women  eligible  to  **any 
office  of  control  or  management  under  the 
school  laws  **  is  held  inapplicable  to  teachers. 
(Pa.)  498. 

l/ocal  self-government. 

The  right  of  local  self-government  is  held  to 
be  a  constitutional  right  which  is  infringed  by 
a  legislative  attempt  to  interfere  with  the  man- 
agement of  a  fire  department  by  authorizing 
the  governor  to  appoint  commissioners.  (Neb  ) 
624. 

City  watertcorks. 

The  right  of  a  city  to  lease  or  otherwise 
transfer  its  waterworks  is  denied,  where  no 
special  authority  to  do  so  had  been  given,  al- 
though it  was  authorized  in  general  terms  to 
lease  or  transfer  real  and  personal  property  for 

■       -*       (Utah)  305. 


Rbsuhb  of  Decisions. 

(CONTBACTUAL  AND  COMMIEBGIAIi  RSIiATIONS.) 


867 


Water  supply, 

DiscrimiDation  between  consumers,  bv  a 
water  company,  in  tbe  rates  charged,  is  held  to 
be  unlawful.    (N.  C.)  240. 

Lighting  railroad  track. 

An  ordinance  requiring  a  railroad  company 
to  light  a  track  which  it  uses  at  certain  street 
crossings,  although  tbe  company  does  not  own 
or  lease  tbe  road,  is  sustained,  notwitbstanding 
it  requires  the  use  of  electric  lights  which  are 
subject  to  a  patent  and  to  the  monopoly  of  an 
electric- light  company  in  that  place,  as  the 
municipality  has  power  to  prevent  extortion 
in  the  prices.     (Ohio)  422. 

Railroad  viaducts. 

As  an  exercise  of  the  police  power  it  is  held 
that  railroads  may    be   compelled  to   main- 


tain and  repair  viaducts  on  which  their  roads 
cross  the  streets  of  a  city.    (Neb.)  481. 
Compelling  operation  of  franchise. 

Tbe  duty  of  a  street-railway  company  to 
continue  to  operate  its  road  is  held  enforceable 
by  mandamus.    (Wash.)  515. 

Pauperis  support. 

A  county  that  has  been  obliged  to  support 
a  lunatic  as  a  pauper  because  of  the  guardian's 
neglect  is  allowed  to  bring  an  action  for  reim- 
bursement on  tbe  finding  that  the  guardian  has 
funds  in  his  hands.     (Tenn.)  862. 

Validating  void  judgment, 

A  statute  attempting  to  validate  void  judg- 
ments rendered  without  jurisdiction  is  held  to 
be  beyond  the  law-making  power.    (Utah)  504. 


II.  Contractual  and  Commercial  Relations. 


Validity. 

An  agreement  to  pay  a  rebate  on  purchases 
at  a  certain  time,  upon  condition  that  the  pur- 
chaser shall  have  bought  exclusively  of  the 
seller  up  to  that  time,  is  held  to  make  the  con- 
dition such  an  integral  part  of  the  contract 
that  the  performance  of  the  condition,  unless 
waived  or  excused,  is  necessary  to  the  enforce- 
ment of  the  contract  for  the  rebate,  even  if  it 
involved  an  invalid  contract  for  a  monopoly, 
since  the  condition  is  the  sole  consideration  of 
the  promise,  and,  if  that  is  illegal,  the  promise 
falls  with  it.     (C.  C.  App.  7th  C.)  609. 

A  contract  by  officers  of  different  corpora- 
tions not  to  engage  for  five  years  in  any  busi- 
ness to  compete  with  that  of  a  new  company, 
to  which  the  old  corporations  sold  their  busi- 
ness, is  sustained.    (Mass.)  189. 

But  an  agreement  by  the  seller  of  a  business 
not  to  engage  for  twenty-five  years  in  the  same 
business,  in  the  state  or  in  the  United  Slates,  is 
held  void  as  a  general  restraint  of  trade. 
(Ohio)  185. 

Champerty. 

Champerty  is  held  in  an  elaborate  discussion 
by  the  court  of  appeals  of  the  District  of 
Columbia  to  be  illegal  independent  of  statute, 
and  to  have  been  so  at  common  law  prior  to 
any  English  statute  on  the  subject.    (D.  C.) 

Lease. 

The  partial  destruction  of  a  building  is  held 
to  be  within  the  provisions  of  a  statute  that  a 
lessee's  agreement  to  repair  does  not  require 
tbe  restoration  of  buildings  destroyed  by  fire  or 
other  casualty.  (Ky.)  792. 
Banks. 

A  depositor  keeping  a  rubber  stamp  which 
will  mi&e  a  fac  simile  of  his  signature  is  held 
not  for  that  reason  liable  for  the  loss  occasioned 
by  payment  of  his  deposit  on  checks  forged  bv 


the  use  of  such  stamp,  in  the  absence  of 
negligence.    (Pa.)  695. 

Negotiable  paper. 

An  unrestricted  guaranty  of  payment  in- 
dorsed on  a  negotiable  instrument  is  held  to 
be  negotiable,  passing  with  the  instrument. 
(Kan.)  175. 

A  condition  on  the  delivery  of  a  note  to  a 
payee  or  his  agent  that  another  person  must 
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sign  before  the  note  will  be  operative  is  held 
invalid.    (Mo.)  828. 

Tbe  general  rule  that  the  drawee  of  a  check  or 
bill  of  exchange  is  held  to  know  the  signature 
of  the  drawer,  and  makes  payment  at  his  own 

Eeril,  is  sustained  except  so  far  as  it  is  modified 
y  local  custom.  (Ohio)  584. 
The  doctrine  of  contributory  negligence  is 
denied  application  to  the  payee  of  unindorsed 
checks  who  does  not  use  sumcient  care  to  pre- 
vent a  clerk,  whom  he  might  have  known  to 
be  dishonest,  from  putting  them  in  circulation 
on  forged  iDdorsements.    (Mass.)  617. 

Carriers. 

Mere  blindness  of  a  person  is  held  not  to 
justify  his  rejection  as  a  railroad  passenger. 
(Miss.)  885. 

A  person  having  a  ticket,  and  who  crosses  a 
track  from  a  station  to  a  platform  where  pas- 
sengers are  accustomed  to  take  trains,  is  held 
to  be  a  passenger  under  tbe  Massachusetts 
statute.    (Mass.)  193. 

Samples  of  merchandise  are  held  not  to  be 
baggage  within  the  meaning  of  a  statute  reeu- 
lating  charges  on  excessive  baggage.  (Ark.) 
888. 

Insurance. 

A  statute  making  any  application,  constitu- 
tion, or  bv-laws  referred  to  in  an  insurance 
policy  inadmissible  in  evidence  unless  a  copy 
thereof  accompanies  the  policy  is  held  inap- 
plicable to  an  accident  policy.  (C.  C.  App.  8d 
C.)194. 

A  standard  guaranty  to  maintain  80  per  cent 
insurance,  stamped  on  a  policy,  is  held  not  to 
supersede  a  clause  avoiding  tbe  policy  for  ad- 
ditional iosurance.     (Conn.)  159. 

An  insurance  policy  allowing  the  use  of 
wood  for  a  steam  engine  running  a  threshing 
machine  only  to  start  or  kindle  the  fire  is  held 
not  to  authorize  the  use  of  wood  to  run  tbe 
machine  for  a  half  hour  or  so  entirely  on  wood 
and  then  use  wood  together  with  a  small 
quantity  of  coal.    (Wis.)  316. 

The  levy  of  attachments  and  executions  on 
property  is  held  not  to  make  a  policy  of 
insurance  void,  when  it  provides  that  it  sball 
be  void  for  a  change  of  title,  interest,  or  pos- 
session, except  change  of  occupants  without  in- 
crease of  hazard.    (Tenn.)  700. 
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The  total  destniction  of  a  building  which 
was  insured  only  against  such  destruction  is 
iield  to  give  no  right  of  recovery  when  the 
foundation  and  the  four  walls  remain  substan- 
tially intact  and  the  building  could  be  repaired 
for  little  more  than  one  third  its  value.  (N. 
Y.)  818. 

RidiDg  on  a  railroad  locomotive  by  invitation 
of  an  officer  of  the  road  is  held  not  to  preclude 
a  person  from  being  held  a  passenger  within 
the  clause  of  an  accident  policy  doubling  the 


Fn>nciABT  Rblatiohb.) 
on 


insurance  for  injurv  to  passengers  on  railroad 
conveyances.    (Cai.)  467. 

Insurance  obtained  by  an  insolvent  witbont 
paying  the  premium  except  by  giving  a  worth- 
less check  is  held  to  be  free  from  any  claim  of 
his  creditors  as  against  the  persons  to  whom 
the  policy  Is  payable.     (Tenn.)  275. 

The  presumption  against  suicide  is  held  in- 
sufficient to  sustain  an  action  for  insaranoe, 
^here  a  man  was  found  in  a  cistem  with  ap 
opening  15x20  inches.     (Wis.)  587. 


III.  Corporations  and  Associations. 


The  license  of  a  foreign  insurance  company 
is  held  properly  revoked  for  failure  to  pay 
full  license  fees  in  past  years.    (Wis.)  557. 

The  right  of  a  creditor  of  a  corporation  to 
sue  stockholders  is  held  to  be  merged  in  a  de- 
cree obtained  in  another  state  for  the  payment 
of  assessments  by  such  stockholders  to  a  re- 
ceiver.    (Md.)  867. 

Building  and  loan  asgociationa. 

A  statute  making  valid  all  contracts  of  a 
building  and  loan  association  so  far  as  the  de- 
fense of  usury  is. concerned,  passed  because 
the  charter  authorizing  8uch  contracts  was  of 
doubtful  validity,  is  held  constitutional,  al- 
though retroactive.    (Va.)  589. 


8ee  9\ao9upra,  I.,  as  to  validating  void  Judg- 
ments. 

Partnership. 

A  penalty  for  wilfully  and  knowingly  cut- 
ting trees  is  held  not  to  apply  to  a  pariner  for 
the  acts  of  his  copartner,  done  without  his 
consent  or  knowledge.    (Ala.)  650. 
Tolls. 

A  right  to  take  toll  for  a  bicycle  is  denied 
under  a  charter  authorizing  toll  to  be  collected 
from  every  carriage  drawn  by  one  or  more 
beasts,  and  providing  that  any  person  driving 
any  carriage  of  burden  or  pleasure  might  be 
stopped  when  attempting  to  pass  without  pay- 
ing the  toll  specified.    (N.  J.)  457. 


IV.  Domestic  Relations. 


The  annulment  of  a  marriage  because  the 
husband  is  constitutionally  afflicted  with  syph- 
ilis and  in  a  state  in  which  his  chances  of 
cure  are  very  remote  and  doubtful  may  be 
granted,  under  Mass.  Pub.  Stat.  chap.  145, 
§  11,  on  the  ground  of  fraud,  where,  with 
knowledge  of  his  condition,  he  did  not  inform 
his  wife  In  rej^ard  to  it,  and  she,  learning  of  it 
on  the  day  or  the  marriage  soon  after  the  cere- 
mony, refused  to  live  with  him  as  his  wife, 
and  filed  the  libel  for  annulling  the  marriage 
before  its  consummation.    (Mass.)  800. 

The  communication  of  syphilis  to  a  wife  bv 
her  husband,  who  has  the  disease  in  the  terti- 
ary stage  and  is  probably  incurable,  whereby 
she  is  kept  in  a  constant  state  of  suffering,  is  a 
ground  for  a  divorce  under  1  Pepper  &  L.  Dig. 
p.  1638,  pi.  11,  allowing  a  divorce  for  cruel 
and  barbarous  treatment  endangering  the  wife's 
life  or  rendering  her  condition  intolerable  and 
life  burdensome.    (Pa.)  802. 

A  business  partnership  between  husband  and 
wife  is  held  invalid  under  a  statute  making 
her  liable  for  her  debts  contracted  in  her  own 


name  as  well  as  for  her  torts  in  which  the  hus- 
band did  not  participate.    (Me.)  362. 

A  division  of  property  between  persons  who 
have  lived  together  as  husband  and  wife  is  held 
to  be  within  the  power  of  the  court  on  decree- 
ing the  nullity  of  a  marriage  because  of  a  prior 
existing  marriage  of  one  of  the  parties,  when  the 
action  is  for  a  divorce.     (Kan.)  849. 

A  stepfather  is  held  not  to  be  a  parent  under 
a  statute  giving  a  right  of  action  for  death, 
although  the  children  were  dependent  upon 
him  and  he  had  no  other  children.    (Ga)  211. 

The  regularity,  legality,  or  sufficiency  of 
proceediD^s  by  which  a  child  is  committed  to 
an  industrial  school  is  held  not  to  be  open  to 
question  on  habeas  corpus  instituted  by  a 
parent,  if  the  detention  is  manifestly  for  the 
welfare  of  the  child.     (Tenn.)  284. 

The  unborn  heirs  of  a  person  against  whose 
estate  an  action  is  brought  to  establish  claims 
are  held  bound  by  the  decree,  if  the  living 
heirs  of  the  same  class  were  parties  to  the  ac- 
tiod.     (Va.)  708. 


V.  Fiduciary  Relations. 


A  person  is  held  not  to  be  disqualified  for 
executor  by  reason  of  a  disputed  indebtedness 
to  the  estate,  where  the  statutes  expressly  speci- 
fy grounds  of  unfitness  among  which  this  is 
not  included.    (Ala.)  154. 

An  administrator  de  bonis  nan,  who  at  com- 
mon law  has  the  right  to  receive  intestate  prop- 
erty which  exists  in  specie,  unchanged  and  un- 
« converted  in  the  hands  of  a  third  person  who 
has  no  right  to  it,  is  held  to  have,  in  Connecti- 
cut, the  right  to  intestate  property  wanted  for 
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distribution,  even  if  it  has  been  technically 
*  'administered."    (Conn.)  204. 

A  provision  in  a  will  for  the  removal  of  a 
trustee  and  the  appointment  of  another  by  the 
beneficiary,  without  the  aid  of  the  courts,  for 
what  he  may  deem  good  and  sufficient  cause. 
is  upheld;  but  it  is  held  that  it  must  not  he  ex- 
ercised wantonly  and  capriciously  or  arbitra- 
rily, and  its  exercise  may  be  reviewed  by  a 
court  of  equity.    (D.  C.  App.)  767. 

Creditors  of  an  insolvent  who  join  with  him 


in  his  deed  of  trust  for  their  beDeflt  are  held 
not  to  be  liable  for  goods  purchased  by  the 
trustee  io  carrying  on  the  business  under  the 
trust.     (N.  D.)252.| 

The  adoption  by  receivers  of  a  street  railway 
company  of  metal  safes  to  be  carried  by  con- 
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ductors  for  receiving  fares,  into  which  passen- 
gers are  required  to  deposit  their  fares  while 
the  conductor  registers  them,  is  held  to  be  a 
detail  of  management  within  the  discretion  of 
the  receivers  which  the  court  will  not  control. 
(Mich.)  817. 


VI.  ToRTB;  Neoligencb;  Ikjubies. 


Penalty. 

The  refusal  of  a  waiter  in  an  eating  house 
to  wait  upon  a  colored  patron  is  held  to  malLe 
the  proprietor  liable  to  a  statutory  penalt^r, 
even  if  he  did  not  aid  or  abet  the  waiter  in  his 
action.     (Wis.)  668. 

Civil  liability  for  a  penalty  is  denied  in  case 
of  a  railroad  company  where  its  conductor  re- 
ceived unlawful  rates  of  fare  without  the  car- 
rier's authorization  or  approval.  ( W.  Va.)  669. 

See  also  supra,  III.,  as  to  partner. 
Death  of  child. 

A  right  of  action  by  parents  for  the  death  of 
a  minor  child,  causing  them  the  loss  of  his 
services,  is  field  not  sustainable  at  common 
law.    (Tex.)  807. 

The  right  of  action  of  the  mother  of  a  child 
whose  father  is  dead  to  recover  for  the  wrong- 
ful death  of  the  child  is  held  unaffected  by  the 
fact  of  her  remarriage  and  the  stepfather's  as- 
sumption of  parental  obligations  toward  the 
child.    (Mo.)  385. 

Negligence  as  to  fire, 

A  person  who  lies  down  on  hay  or  straw  in 
a  barn  and  ^oes  to  sleep  with  a  lighted  pipe  in 
his  mouth  is  held  liable  for  negligence  and 
the  consequent  loss  of  the  buildings  of  another 
person  to  which  the  fire  Is  communicated  from 
the  barn  which  he  sets  on  fire.        (Mich.)  881. 

Negligence  in  permitting  oil  to  stand  on  a 
station  platform  in  violation  of  statute  and 
when  the  platform  has  become  saturated  is 
held  not  to  be  the  proximate  cause  of  loss  by 
a  fire  set  by  the  careless  dropping  of  a  match 
by  a  man  who  comes  there  in  his  own  right  to 
deliver  goods.    (Mass.)  794. 

As  to  electricity. 

A  telephone  lineman  is  held  negligent  in 
touching  a  span  wire  in  contact  with  a 
trolley  wire,  an  insulator  of  which  was  broken, 
when  he  had  failed  to  test  the  insulator  and 
knew  that  there  was  no  other  person  except 
the  linemen  to  make  such  tests.  (Wash.)  410. 
As  to  logs  floating. 

Damages  to  riparian  owners  by  logs  floated 
in  a  reasonably  careful  manner  are  held  to  give 
no  right  of  action.     (Minn.)  494. 
As  to  elevator. 

The  insufficiency  of  a  railing  at  the  shaft  of 
a  freight  elevator  is  held  not  to  make  the  owner 
liable  for  failing  to  comply  with  the  statute,  in 
case  an  injury  occurs  because  a  third  person, 
in  using  the  elevator,  has  left  the  railing  out  of 
place  and  the  shaft  unguarded.  (N.  Y.)  487. 
As  to  staging. 

For  the  fall  of  an  additional  staging  erected 
by  a  builder's  employee  on  the  main  staging 
in  a  building,  at  the  request  of  an  employee  of 
a  manufacturer  of  ornamental  work  who  had 
come  to  put  up  such  work  made  on  the  build- 
er's order,  is  held  not  to  make  the  manu- 
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f  acturer  liable  to  such  employee,  who  was  told 
that  the  builder  would  see  to  the  staging,  al- 
though he  was  assured  that  it  would  be  entirely 
safe.    (Conn.)  200. 

A  gratuitous  lender  of  brackets  for  use  in  a 
staging  is  held  not  to  be  liable  for  an  injury  to 
a  servant  of  the  borrower,  caused  by  a  defect 
in  the  brackets  of  which  the  lender  did  not 
know,  even  if  he  ought  to  have  known  thereof. 
(N.  H.)  889. 

As  to  highway. 

The  purchaser  of  a  street  railway  so  con- 
structed as  to  make  a  street  defective  is  held 
liable  for  resulting  injury  to  a  traveler,  al- 
though he  had  left  the  railway  company  in 
possession  under  an  option  to  purchase,  but 
without  any  agreement  to  remedy  the  defects. 
(Wis.)  287. 

The  dutjr  of  the  owner  to  keep  in  repair  a 
grate  in  a  sidewalk  in  front  of  his  premises  is 
held  to  continue,  notwithstanding^  his  lease  of 
a  part  of  the  adjacent  building  to  a  tenant  who 
has  the  exclusive  right  to  use  the  grate.  (N. 
Y.)  554. 

Landlord's  liability. 

A  landlord  is  held  liable  to  his  tenant  for 
dangers  of  which  the  former  did  not  know  if 
he  might  have  known  of  them  by  the  exercise 
of  reasonable  care  and  diligence.    (Tenn.)  278. 

Injury  to  passenger. 

An  experienced  traveler  who,  in  attempting 
to  enter  the  closet  of  a  sleeping  car  about  6 
o'clock  in  the  morning,  when  it  is  passing 
through  a  tunnel  and  the  car  is  dark,  by  mis- 
take steps  out  of  the  vestibule  and  falls  on  the 
track,  is  held  guilty  of  negligence  which  pre- 
cludes his  recovering  against  the  carrier.  (N. 
Y.)  724. 

A  passenger  attempting  to  enter  a  car  of  a 
mixed  train  at  a  distance  from  the  station  is 
held  to  have  no  remedv  for  injury  caused  by 
the  sudden  jolting  of  the  car  in  coupling  while 
the  train  was  being  made  up.    (N.*  Y.)  490. 

Injury  to  trespasser. 

The  liability  of  the  owner  of  premises  for 
injury  to  a  child  who  was  trespassing  thereon, 
by  a  wire  projecting  from  the  shaft  of  machin- 
ery, is  denied,  although  children  sometimes 
went  there  to  play,  and  tramps  resorted  to  the 
spot.    (N.  D.)  677. 

The  liability  for  injury  to  a  child  playing  on 
a  turntable  is  denied  in  a  New  Jersey  case, 
where  the  turntable  was  on  the  owner's  own 
premises.    (N.  J.)  881. 

Injury  to  servant. 

The  want  of  self  couplers  for  freight  cars  is 
held  to  be  negligence  p«rM  on  the  part  of  a  rail- 
road company.     (N.  C.)899. 

The  employment  of  a  boy  seventeen  or  eigh- 
teen years  old  to  manage  the  brake  controlling 
the  passenger  cage  connecting  with  a  mine  is 
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held  not  to  be  negligence  toward  a  coemployee, 
where  the  boy  appeared  competent  for  the 
place;  and  the  fact  that,  after  operating  the 
machinery  correctly  for  seven  months,  he 
turned  it  on  one  occasion  the  wrong  way  is  not. 
in  itself,  sufficient  to  show  that  he  was  incom- 
petent, or  that  the  master  was  liable  for  the  ac- 
cident.   (Mich.)  88. 

Independent  contractors. 
Negligence  of  an  independent  contractor  in 


blasting  while  excavating  preparatory  toboUd* 
ing  is  held  not  chargeable  to  his  employer  so 
as  to  make  him  liable  for  injuries  to  a  building 
on  adjoining  premises.  (N.  T.)89l. 
Imputed  negligence. 
The  doctrine  of  imputed  negligence  as  ap 
plied  to  children  is  repudiated  in^an  extensive 
opinion.    (Ind.)  728. 


VIL  Propbkty  Rights;  Wills;  Liens. 


The  right  to  cross  the  unimproved  land  of  a 
person  to  reach  a  public  pond,  for  the  purpose 
of  cutting  and  carrying  away  ice,  is  held  not  to 
exist  under  an  ancient  ordinance  giving  tbe 
right  to  fish  and  fowl  there  and  to  pass  and  re- 
pass on  foot  for  that  purpose.    (Mass.)  268. 

Water  rights. 

The  appropriation  of  more  water  than  is 
needed  for  the  beneficial  use  intended  is  held 
ineffectual  to  prevent  the  subsequent  appropri- 
ation of  the  excess  by  other  parties  to  a  bene- 
ficial use.    (Utah)  811. 

The  discharge  of  mineral  water  from  an 
artesian  well  after  its  use  in  a  bath  house  by 
persons  afflicted  with  infectious,  syphilitic,  or 
other  similiar  disorders  by  carrying  it  to  a 
stream  whfch  constitutes  the  only  available 
drainage  unless  a  sewer  is  built  for  more  than 
a  mile  to  a  river  which  would  cost  from  $3,- 
500  to  $4,000,  besides  the  cost  of  purchasing 
the  right  of  way,  is  held  lawful.    (Ind.)  787. 

Copyright. 

The  lease  of  reference  books  of  a  mercantile 
agency  to  sut>8cribers  to  be  returned  when  the 
subscription  expires  is  held  to  be  a  publication 
which  will  defeat  a  common-law  copyright. 
(N.  Y.)  846. 

IVademark. 

A  trademark  used  by  the  seller  of  shoes, 
which  indicates  that  they  are  made  at  a  place 
where  they  are  not  made,  and  which  is  adopted 
by  him  to  get  the  benefit  of  the  reputation  of 
shoes  made  at  that  place,  is  held  lo  be  so  decep- 
tive and  misleading  that  it  will  not  be  pro- 
tected in  equity.     (Ga.)  470. 

The  use  of  the  name  "Minneapolis"  or  "Min- 
nesota" on  flour  made  in  Milwaukee  from 
wheat  of  a  different  grade  than  that  used  by 
Minneapolis  millers  is  held  to  be  a  wrong 
which  the  Minneapolis  millers  may  prevent 
by  injunction.    (C.  C.  App.  7th  C.)  162. 

Tradename  and  goodtoiU. 
A  school  carried  on  by  the  widow  and  chil- 
dren of  a  man  who  formerly  conducted  it,  and 
which  is  claimed  to  be  the  successor  of  a 
school  established  nearly  a  century  before  by 
one  of  his  ancestors,  is  held  lawful  as  against 
another  member  of  the  same  family  who  con- 
ducts a  school  under  the  family  name  in  an- 
other part  of  the  state.    (N.  C.)  248. 

Oift. 
Delivery  of  a  deposit  book  with  intent  to 
give  the  deposits  represented  thereby  is  held  a 
sufficient  delivery  of  deposits  in  a  savings  bank, 
without  any  assignment  or  transfer  in  writing. 
(Ohio)  858. 

41  uaA, 


Husbands  estate. 
The  right  of  a  husband  to  use  and  rent  bit 
wife's  real  estate  existing  under  statutes  in 
force  at  the  time  of  the  marriage  and  the  ac- 
quisition of  tbe  property  is  held  vested  and  be- 
yond the  power  of  the  legislature  to  take 
away.    (Ky.)  858. 

Deed  to  defraud  wife. 
A  secret  unrecordea  deed  made  on  tbe  eve 
of  marriage  to  prevent  a  homestead  rirht  of 
the  wife  from  vesting  in  the  land  is  held  fraud- 
ulent, although  such  right,  if  vested,  might 
have  been  defeated  by  the  husband's  removal 
from  the  premises.    (N.  D.)  258. 

Assignment  for  creditors. 
The  preference  of  an  usurious  debt  in  an  as- 
signment for  the  benefit  of  creditors  is  held  to 
make  the  assignment  void.    (Miss.)  707. 

Homestead  of  infants. 

A  sale  of  a  homestead  descended  to  infants 
by  order  of  the  probate  court  is  held  to  be  al- 
lowable for  their  benefit  under  constitutional 
provision  giving  them  an  interest  in  the  rents 
and  profits  during  their  minority  and  vesting 
in  them  the  entire  estate  on  the  death  of  both 
parents.    (Ark.)  714. 

Trusts. 

The  right  of  the  author  of  a  trust  to  make 
the  interest  of  the  beneficiary  unassignable  and 
free  from  subjection  to  claims  of  his  creditors 
is  susuined.    (Gal.)  544. 

A  person  creating  a  trust,  reserving  a  life  in- 
terest, is  denied  the  power  to  keep  such  inter- 
est free  from  the  claims  of  subsequent  credi- 
tors, and  a  statute  prohibiting  the  beneficiary 
of  a  trust  for  the  profits  of  lands  is  held  inap- 
plicable to  a  trust  for  the  benefit  of  the  grantor. 
(N.  Y.)  895. 

WiUs. 

The  effect  of  failing  to  provide  for  children 
in  a  will  is  held,  under  Michigan  statutes,  to 
be  that  in  case  of  afterborn  children  the  intent 
must  appear  from  the  will  itself  in  order  to 
prevent  them  from  taking  as  in  case  of  intes- 
tacy, but  as  to  the  children  previously  bom 
the  intent  need  not  appear  from  the  will  itself. 
(Mich.)  820. 

Lien  of  judgment. 

On  setting  aside  a  mere  money  judgment,  it 
is  held  that  the  statutory  lien  cannot  be  con- 
tinued so  as  to  attach  again  to  the  judgment 
finally  rendered.    (Neb.)  222. 

Subrogation  to  tax  lien. 
A  sheriff's  claim  of  subrogation  to  a  tax  lien 
as  against  a  prior  mortgagee  to  whom   the 
prenuses  had  been  conveyed  absolutely  in  part 
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paymeDt  of  the  debt,  which  was  more  than  the 
value  of  the  property,  is  denied,  where  he  had 
accouDted  for,  but  failed  to  collect,  the  taxes, 


when  there  was  personal  property  out  of 
which  he  might  have  collected  them.  (Ey.) 
351. 


VIII.  JDmh  Rbmbdies. 


The  effect  of  contributory  negligence  on  a 
Tight  of  action  accruing  in  another  state  is 
held  to  depend  on  the  law  of  the  place  of  in- 
jury, and  not  of  the  forum.     (Ky.)  614. 

The  taking  of  the  testimony  of  the  plaintiff 
at  her  own  home  against  defendant's  objection 
is  held,  at  most,  an  irregularity  which  would 
not  defeat  the  judgment,  where  the  judge  and 
jury  were  present  when  the  evidence  was 
taken.     (Wis.)  568. 

Boidenee, 

An  attempt  to  procure  false  testimony  or  to 
corrupt  jurors  is  held  provable  to  raise  a  pre- 
sumption against  the  guilty  party.    (Pa.)  805. 

Evidence  of  what  a  person  said  after  receiv- 
ing injuries  that  resulted  in  his  death,  tending 
to  show  that  it  was  due  to  his  own  fault,  is 
held  admissible  in  an  action  by  his  administra- 
tor.    (Ohio)  860. 

A  family  record  in  a  Bible  is  held  incompe- 
tent proof  of  the  age  of  a  person,  when  the 
entries  do  not  appear  to  have  been  made  con- 
temporaneously with  the  facts  recorded,  and 
there  is  no  proof  as  to  when  or  by  whom  they 
were  written,  or  of  the  writer's  knowledge  of 
the  facts,  or  that  the  persons  named  therein 
-ever  acknowledged  that  the  record  was  au- 
thentic.    (N.  J.)  449. 

An  indorsement  on  a  certificate  of  deposit 
directing  payment  to  the  order  of  a  certain 
person  for  account  of  the  indorser  is  held  to 
be  a  restrictive  indorsement  which  cannot  be 
varied  by  parol  evidence.  (Neb.)  439. 
Presumptions. 

The  presumption  of  negligence  on  the  part 
of  a  carrier  is  held  authorized  when  a  passen- 
ger is  injured  through  some  defect  in  the  car 
rier's  appliances  or  by  some  act  or  omission  of 
a  carrier's  servant,  which  might  have  been  pre- 
vented by  a  high  degree  of  care.    (Me.)  836. 

A  presumption  of  negligence  is  held  inadmis- 
sible when  an  injury  is  shown  without  any- 
thing to  show  what  caused  it,  as  in  case  of  a 
person  who  was  found  unconscious  in  a  tun- 
nel on  a  mimic  railway  run  for  amusement, 
without  anything  to  show  how  he  left  the  car. 
<Md.)  478. 

Damages. 

The  damages  for  mining  coal  when  done  by 
a  tenant  in  good  faith  but  without  right  are 
held  to  be  the  value  of  the  coal  in  place. 
(Ohio)  681. 

Only  nominal  damages  are  held  allowable  to 
a  railroad  company  for  telegraph  poles  and 
wires  along  its  ri^ht  of  way,  when  they  do  not 
interfere  with  the  use  of  the  railroad  right  of 
way.     (Tenn.)  408. 

Application  of  payments, 

A  payment  of  bonds  by  a  railroad  contractor 
41  L.  R.  A 


to  a  subcontractor  is  applied  pro  rata  to  the 
lienable  and  nonlienable  expenditures  under 
the  subcontract     (C.  C.  App.  6th  C.)  458. 

El/ectment. 

Ejectment  for  the  possession  of  land  dedi- 
cated for  use  as  a  street  is  held  maintainable 
by  a  city,  although  it  does  not  own  the  fee. 
(Cal.)  336. 

Oamishment, 

Garnishment  of  a  debt  due  to  a  nonresident 
creditor  who  is  not  personally  served  in  the 
state  and  does  not  voluntarily  appear  is  held 
void  for  want  of  due  process  of  law.  (Ala.) 
381. 

Injunctions. 

An  injunction  against  prosecutions  for  vio- 
lations of  a  statute  or  ordinance  is  denied, 
even  when  the  constitutionality  or  validity  of 
the  enactments  is  contested.     {0&.)  772. 

An  injunction  against  a  bawdy  house  on  the 
ground  that  it  is  obnoxious  to  the  community 
and  depreciates  property  is  denied  because 
there  is  an  adequate  remedy  under  the  criminal 
law.    (Ky.)  219. 

An  Injunction  against  excluding  representa- 
tives from  the  right  to  vote  in  the  supreme 
lod^e  of  a  benevolent  society  is  granted,  but 
an  mjunction  against  the  exercise  of  the  duties 
of  the  offices  by  persons  irregularly  elected  is 
held  not  to  be  the  proper  remedy.    (Md.)  720. 

Mandamtis. 
Mandamus  to  the  governor  is  held  to  be  be- 
yond the  power  of  the  courts,  although  it  may 
be  issued  against  the  lieutenant  governor  and 
speaker  of  the  assembly  during  a  recess  of  the 
legislature.    (N.  Y.)  281. 

Limitation  of  actions. 

Payments  made  by  the  maker  of  a  note  are 
held  insufficient  to  interrupt  the  running  of 
the  statute  of  limitations  as  to  an  indorser. 
(Mo.)  581. 

The  running  of  the  statute  of  limitations  in 
favor  of  a  surety  is  held  unaffected  by  pay- 
ments made  by  the  principal  debtor  or  his  ab- 
sence from  the  state.    (Ind.)  612. 

^  Prohibition. 
A  justice  of  the  peace  attempting  to  exer- 
cise jurisdiction  of  an  action  under  a  statute 
which  has  been  repealed  is  held  to  be  exceed- 
ing his  legitimate  powers  and  subject  to  prohi- 
bition.   (W.  Va.)414. 

Set-off. 
A  set-off  of  judgments  is  denied  where  all 
the  property  of  one  of  the  debtors,  including 
his  judgment  against  the  other,  is  less  than 
the  statute  exempts  from  seizure.  (N.  D.) 
852. 
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RtSUMifi  OF  DBCI8TON8. 

(Cbixhtal  Law  aud  Pbacticb,) 


IX.  Cbiminal  Law  and  Pbacticb. 


Absence  of  a  judge  from  the  courtroom  in 
a  felony  case  for  about  twenty  minutes,  dur- 
ing which  the  trial  goes  on,  with  a  member  of 
the  bar  presiding,  is  held  fatal  to  the  prosecu- 
tion.   (Miss.)  669. 

Evidence. 

A  box  of  sand  containing  footprints  made 
by  a  witness  with  the  shoes  of  an  accused  per- 
son is  held  admissible  on  evidence  that  they 
are  identical  with  those  made  in  the  sand  of  a 
desert,  which  are  claimed  to  have  been  made 
by  the  accused.    (Cal.)  157. 

The  burden  of  proving  an  alibi  is  held  to  be 
upon  the  defendant  after  the  state  has  made 
out  a  prima  facie  case,— at  least  to  the  extent 
of  raising  a  reasonable  doubt  of  guilt.  (8.  D.) 
580. 

Coercion  of  jury, 

A  jury  are  deemed  coerced  when  they  agree 
after  eighty- four  hours  deliberation,  when 
they  had  been  kept  without  beds  or  cots,  part 
of  the  time  in  a  small  room,  and  had  reason  to 
believe  that  still  further  deteotion  in  this  way 
would  be  the  penalty  of  their  failure  to  agree. 
(N.  Y.)  644. 

Svgpemion  of  sentence, 

A  suspension  of  sentence  without  conditions 
expressed  in  the  judgment  is  held  in  Ohio  to 
be  subject  to  the  power  of  the  court  at  any 
time  during  the  same  term,  acting  on  its  own 
motion,  to  order  the  execution  of  the  sentence. 
(Ohio)  472. 

But  in  Illinois  the  indefinite  suspension  of  a 
sentence  without  recognizance,  after  a  plea  of 
41  L.R.  A. 


guilty,  is  held  to  be  such  a  loss  of  the  power  of 
Uie  court  that  it  cannot  subsequently  impoee  a 
sentence.     (111.)  478. 

Shooting. 

Persons  charged  with  shooting  firearms 
within  a  town  without  reasonable  excuse  are 
held  entitled  to  show  that  they  shot  at  a  rabbit 
in  a  corn  patch  and  had  suffered  from  the  dep- 
redations of  rabbits.  (S.  C.)  503. 
Bigamff. 

Bigamous  cohabitation  is  held  to  ooDtinne 
so  lonfi;  as  the  parties  live  together  ostensibly 
as  husbaud  and  wife.    (Ala.)  760. 

Oiting  free  transportation. 

Giving  free  transportation  to  an  official  is 
held  to  be  indictable  under  the  North  Carolina 
statute.    (N.  C.)  246. 

Possession  as  a  crime. 

A  statute  making  the  possession  of  any  rec- 
ord of  any  lottery  drawing  or  a  ticket  an  of- 
fense unless  it  is  held  for  the  purpose  of  evi- 
dence of  a  violation  of  the  law  is  held  applica- 
ble to  one  who  had  possession  of  such  articles- 
without  knowing  what  thev  were,  and  the 
statute  thus  construed  is  held  constitutional. 
(Md.)  551. 

Fines. 

The  fines  collected  for  offenses  committed 
against  the  'state,  which  are  set  apart  for  a 
literary  fund  by  the  Virginia  Constitution,  are 
held  not  to  include  a  pecuniary  forfeiture  im- 
posed upon  an  express  company  for  chargtng^ 
greater  rates  than  it  is  authorized  to  charge. 
(Va.)  486. 
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AlibL    See  Eyidbkcib. 

Amusements;  Injunction  against,  by  mu-  • 
nicipaltty  822 

Bnildiii^;  injunction  by  municipality 
afralnst  nuisanoe  of  828 

Borflrlary;  criminal  liability  for  agent's  act 

in  66e 

Cemeteries;  injunctions  by  municipality 
against  888 

OoitPts.    See  Trial. 

Criminal  law;  criminal  and  penal  liability 
for  act  of  copartner,  servant,  or  agent:— 
(I.)  General  rules;  (II.)  application  to 
particular  subjects;  (a)  crimes  against  the 
person:  (b)  forgery,  burglary,  larceny;  (c) 
Ubel;  (d)  violation  of  revenue  laws;  (e) 
maintenance  of  nuisances;  (/)  adultera- 
tion of  food  products;  (g)  trespass  in  wil- 
fully cutting  trees;  (h)  Sabbath  breaking; 
(i)  dealing  with  slaves;  (i)  gaming  on  li- 
censed premises;  ik)  miscellaneous  of- 
fenses; idll.)  violation  of  liquor  laws:  id) 
conflict  of  authority;  (h)  unlawful  sale 
generally:  (1)  by  partner;  (2)  by  agent  or 
servant;  (c)  selling  without  license:  (1)  by 
partner:  (2)  by  agent  or  servant;  (d)  selling 
to  minors:  (i)  by  partners;  (2)  by  agents  or 
•  servants;  (e)  selling  to  habitual  drunkards; 
(/)  selling  on  Sunday;  (g)  violation  of 
other  misoellaneous  provisions;  (h)  evi- 
dence of:  (1)  presumption  and  burden  of 
proof;  (3)  admissibility;  (8)  sufBciency;  (i) 
question  for  Jury  660 

X>eath ;  common-law  right  of  action  of  pa- 
rent for  loss  of  services  of  child  killed:— 
(I.)  Rule  that  no  action  will  lie:  (a)  diifer- 
ent  theories  as  to;  (Z»  doctrine  that  priv- 
ate injury  is  merged  in  public  wrong:  (c) 
doctrine  that  human  life  is  not  a  subject 
of  civil  damages;  (d)  effect  when  death  is 
not  Instantaneous;  (II.)  the  contrary  rule; 
(III J  the  true  rule;  (IV.)  rule  when  injury 
consists  of  a  breach  of  contract  807 

I>ralns  and  sewers;  injunction  by  munloir 

pality  against  nuisance  of  828 

Discharge  of,  into  stream  751 

Evidence ;  burden  of  proof  as  to  master^s 
knowledge  as  element  of  negligence  149 

Burden  and  measure  of  proof  of  an  alibi:— 
(I.)  Proof  by  defendant  beyond  a  reason- 
able doubt;  (II.)  proof  by  defendant  by  a 
preponderance  of  evidence:  (a)  general 
rules;  {b)  as  affected  by  reasonable  doubt 
on  whole  case;  (III.)  proof  by  defendant 
to  raise  a  reasonable  doubt;  (IV.)  proof  by 
prosecution  beyond  a  reasonable  doubt; 
(a)  general  rule  as  to  burden  of  proof;  (b) 
measure  of  proof;  (c)  consideration  of  all 
the  evidence:  id)  bow  Jury  should  be  in- 
structed; (V.)  time  covered  by  proof  680 
Entries  in  family  Bible  or  other  religious 
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book  as  evidence:— (I.)  General  rule;  (II.) 
grounds  upon  which  admitted;  (III.)  cases 
in  which  admitted:  (a)  m  general;  (b)  on 
the  testimony  of  the  party  making  them; 
(e)  on  the  testimony  of  a  party  to  the  ac- 
tion; id)  on  the  testimony  of  a  third  party; 
(IV.)  time  of  entry  material:  (V.)  neces- 
sity of  production  of  book;  (VI.)  necessity 
of  proof  of  handwriting;  (VII.)  when  de- 
clarant is  alive;  (VIII.)  when  excluded; 
(IX.)  right  of  jury  to  book  in  retirement   i4S^ 

Fisheries;  access  to  waters  for  288 

Flood,    See  Watbrs. 

Food;  criminal  liability  for  adulteration  of, 

by  servant,  agent,  or  partner  666 

Forgery;  criminal  liability  for  agent^s  act  in  662 

Gamini^;  criminal  liability  for  act  of  serv- 
ant, agent,  or  partner  650- 

Ckkrbag^;  injunction  by  municipality  against 

nuisance  of  324 

Health;  injunctions  by  municipality  against 
nuisance  affecting  'JS& 

Hospitals ;  injunction  against,  by  local  au- 
thorities 824 

Injnnetion ;  against  use  of  stream  to  float 
logs  407 

By  municipal  corporations  against  nui- 
sances affecting  public  morals,  peace,  and 
good  order,  and  health  and  safety:— (I.) 
Public  morals,  peace,  and  good  order:  (a) 
intozicating  liquors;  (b)  public  amuse- 
ments; (II.)  public  health  and  safety:  (a) 
in  general;  (b)  burial  grounds,  etc.;  (c) 
hospitals,  etc;  id)  garbage,  etc.;  (e)  sewers 
and  drains;  if)  trade  or  business;  ig)  build- 
ings and  other  structures  821 

Insolweney ;  effect  of  preferring  an  usuri- 
ous debt  in  an  assignment  for  creditors: 
— (1.)  General  doctrine  stated;  (IT.)  limita- 
tion of  this  note;  (IH.)  deed  of  assign-  t 
ment  rendered  void:  (IV.)  preference  of 
actual  debt  sustained,  but  usury  rejected; 
(V.)  preference  of  usurious  debt  sustained 
generally;  (VI.)  who  may,  and  who  may 
not,  urge  the  usurious  character  of  the 
debt  preferred  707 

Internal  rewenne ;  criminal  or  penal  lia- 
bility for  act  of  agent,  partner,  or  serv- 
ant 664 

Intoxicatinif  liquors;  criminal  liability 
for  act  of  partner,  servant,  or  agent  660 

Judgment;  continuing  lien  of  judgment 
opened  or  set  aside  to  permit  a  defense:— 
(I.)  Distinction  between  opening  and 
setting  aside  or  vacating  judgment :  (IT.) 
power  to  continue  Hen  on  opening  judg- 
ment; f(III.)  the  Pennsylvania  and  Ohio 
rules ;  (IV.)  effect  of  continuance  of  lien ; 
(V.)  the  second  or  final  judgment;  (VI.) 
the  final  enforcement  or  collection  22K 

Larceny;  criminal  liability  for  agents  act  in  662 
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IdbeL    See  also  Evidence  . 

Criminal  liability  for  aerent^s  act  in  653 

I<i|^hts.    See  Railroads. 

TiO^s*   See  Waters. 

Ma«ter  and  servant ;  knowledge  as  an 
element  of  an  employer's  liability  to  an 
injured  servant: -(I.)  Introductory;  (II.) 
actual  knowledge;  (III.)  construotiye 
knowledge;  (lY.)  rule  wben  tbe  danger- 
ous condition  is  due  to  the  act  of  a  stran- 
ger or  of  a  fellow  servant,  or  to  tbe  op- 
eration of  some  abnormal  physical  force; 
(Y.)  Imputed  knowledge  of  probable  fu- 
ture events;  (YI.)  circumstances  charging 
an  employer  wltb  knowledge  of  the  con- 
dition of  his  instrumentalities;  (YII.)  duty 
of  active  inspection  of  instrumentalities 
when  first  used;  (VIII.)  duty  of  active  in- 
spection of  instrumentalities  while  in  use; 
(IX.)  employer's  duty  to  know  the  char- 
acter and  capacity  of  his  servants;  (X.) 
employer's  duty  as  to  the  supervision  of 
appliances  not  owned  by  him,  but  used  by 
bis  servants:  (XI.)  assignability  of  tbe 
duty  of  inspection;  (XII.)  employer's  lia- 
bility qualified  by  the  servant's  duty  to 
acquaint  himself  with  his  environment; 
<XTII.)  whose  knowledge  is  imputed  to 
the  employen  (XIY.)  duties  of  a  master 
after  learning  of  a  danger  to  which  his 
servant  is  exposed;  (XY.)  knowledge  as 
an  element  of  liability  under  statutes; 
(XYI.)  pleading;  (XYIL)  burden  of 
proof;  opinions  as  evidence;  (XYIII.)  in- 
structions 88 
Criminal  and  penal  liability  for  act  of  serv- 
ant                                                                660 

Men*y-|fo-roand;  injunction  against,   by 

municipality  322 

Municipal    corporations.      See   Rail- 
roads; Waters. 

Nuisances.    See  also  Injunction. 

Criminal  or  penal    liability    for   mainte- 
nance of,  by  servant,  agent,  or  partner     666 

Parent  and  child.   See  Death. 

Partnership;  criminal  and  penal  liability 

for  act  of  partner  660 

Penalties.   See  Criminal  Law. 

Pleading;  as  to  master's  knowledge  as  ele- 
ment of  liability  Ub 

Principal  and  agent;  criminal  and  penal 

liability  for  act  of  agent  660 
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Railroads;  compelling  roads  to  light  their 
tracks  in  city  4SS 

Safety;  injunctions  by  municipality  against 
nuisance  affecting  8iS 

Schools;  right  to  exclude,  suspend,  or  expel 
pupils  from  school  for  misconduct  of  pu- 
pil or  parent:— (L)  Where  the  parent's 
action  affects  the  child;  (ID  for  mJscon- 
duct  of  pupil;  (in.)  for  absence  and  tar- 
diness; (lY.)  for  connection  with  secret 
societies;  ( Y.)  for  failure  to  participate  in 
certain  studies  and  exercises;  (YI.)  for 
refusal  to  perform  manual  labor;  (VIL) 
controlling  conduct  of  pupil  after  the  re- 
lation of  teacher  and  pupil  has  ceased; 
(IX.)  questions  of  pleading  and  practice     S08 

Slaves;  criminal  liability  for  dealing  of  part- 
ner, agent,  or  servant  with  656 

Sunday;  criminal  liability  for  Sabbath 
breaking  by  agent  or  servant  668, 6?D 

Trespass;  on  banks  to  float  logs  496 

Criminal  liability  for  act  of  servant,  agent, 
or  partner  657 

Trial;  validity  of  proceedings  In  course  of  a 
trial  outside  of  tbe  courtroom  563 

Temporary  absence  of  Judge,  when  fatal 
to  trial:— (I.)  Scope  of  note;  (IL)  when 
court  consists  of  single  Judge;  (HL)  when 
courts  consists  of  more  than  one  Judge      S69 

Usury.   See  Insolvsnct. 

Waters;  statutory  protection  of  water  used 
for  supplying  municipality  177 

Public  right  of  access  to  water:— For  fish- 
ing; for  general  purpoises  208 
Right  to  use  stream  for  floating  loga:*- 
Stream  floatable  in  natural  state;  what 
streams  are  floatable;  neoeasity;  ardflofal 
channel:  construction  of  statutes:  nuuu 
ner  of  use;  as  public  highways:  correla- 
tive rights  of  log  and  riparian  owners; 
regulations;  conflict  with  other  naviga- 
tion; conflicting  rights  of  floatage;  loff- 
driving  companies  371 
Liability  for  injuries  to  riparian  owner  by 
running  logs  in  stream:— Trespass  on 
banks;  flooding  land;  other  injuries;  ex- 
cessive floods;  contributory  negligence; 
statutes;  injunction  4M 
Correlative  righto  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in 
stream;— (I.)  General  statement  of  the 
right;  (II.)  right  to  use;  (in.)  right  to  flow; 
(lY.)  use  for  sewer;  (Y.)  right  to  relief        «3X 


GENERAL  INDEX 


TO 


OPINIONS,  NOTES  AND  BKIEFS. 

(Separate  Index  to  Notes  precedes  this.) 


ACCEPTANCE. 

Dbeds,  3. 


See     Dedication,    1 ; 


ACCESSION  AND  CONFUSION. 

Notes  and  Bbiefb. 
Title  by  severance  of  part  of  realty.        682 

ACCIDENT  INSURANCE.    See  Insur- 
ance, 2,  4,  6-8. 

ACTION  OR  SUIT.    See  also  Corpora- 
tions, 2. 

1.  The  owner  of  a  state  or  county  war- 
rant is  a  necessary  party  to  a  suit  to  enjoin  its 
payment.  State,  McCain,  v.  MetseJian  (Or.)  692 

2.  Corporations  doing  business  in  the  same 
city  and  having  a  common  interest  may  unite 
in  a  suit  in  equity  to  prevent  the  deceptive  use 
of  the  name  of  the  city  on  products  made  else- 
where, to  the  damage  of  their  business.  Pilis- 
bury-  Washburn  Flour  Mills  Co,  v.  Eagk  (C.  C. 
App.  7th  C.)  162 

8.  Other  judgment  creditors  who  have  not 
filed  a  creditors'  bill  are  not  necessary  parties 
to  such  a  bill.    Seymour  v.  McAvoy  (Cal.)  544 

4.  A  bill  to  impeach  a  decree  establishing 
claims  against  a  decedent's  estate  and  ordering 
the  sale  of  real  estate  to  pay  them  is  fatally 
defective  if  the  persons  who  purchased  the 
land  under  the  decree  are  not  made  parties 
Harrison  v.  TurnbuU  (Va.)  703 

5.  There  is  no  error  in  dismissing  a  bill  as 
to  a  defaulting  party,  if  the  defense  of  the  par- 
ty who  appeared  went  to  the  foundation  of  the 
right  to  recover  upon  the  case  stated.  Id. 


ADMINISTRATORS. 

AND  Administrators. 


See  Executors 


AFTERBORN    CHILDREN. 

BORN  Children;  Wills,  2. 


See   Un- 


ALIBI.      See    Evidence,    7,    Notes   and 
Briefs. 

AMUSEMENTS. 

Notes  and  Briefs. 
Injunction  against,  by  municipality.        322 

APPEAL  AND  ERROR. 

1.  An  order  appointing  a  receiver  is  ap- 
pealable as  a  final  judgment,  within  the  mean- 
41  L.  R.  A. 


ing  of  Utah  Const,  art.  8,  §  9,  as  the  question 
whether  an  order  is  appealable  depends  on  its 
effect  on  the  rights  of  the  parties  rather  than 
the  stage  of  the  litigation.  Ogden  City  v.  Bear 
Lake  &  R.  Waterworks  d  Irrig.  Co.  (Utah)  805 

2.  The  amount  in  dispute  for  the  purpose 
of  determining  jurisdiction  on  appeal  is  that 
claimed  in  the  petition,  where  a  nonsuit  is 
granted,  although  the  sum  allowed  by  the  jury 
on  a  former  trial  was  much  smaller,  and  the 
action  is  for  killing  a  minor  whose  earnings  at 
the  rate  received  at  the  time  of  his  death  would 
not  have  amounted  to  the  sum  claimed,  before 
his  majority.  Hennessy  v.  Bavarian  Brew.  Co, 
(Mo.)  885 

8.  A  decision  that  a  regulation  is  reason- 
able upon  its  face  as  matter  of  law,  without  re- 
gard to  the  facts  in  proof,  is  subject  to  review, 
although,  if  the  court  bad  decided  the  question 
as  it  should  have  done,  as  a  question  of  fact, 
there  could  have  been  no  appeal.  Moore  v. 
District  of  Columbia  (D,  C.  App.)  208 

4.  An  objection  that  footprints  made  in  a 
box  of  sand  were  not  made  under  conditions 
similar  to  those  made  in  a  desert  is  not  raised 
by  a  general  objection  to  the  proof  of  the  foot- 
prints in  the  box,without  any  specific  objection 
to  the  dissimilarity  of  the  conditions.  People  v. 
Searcey  (Chi)  157 
Grounds  of  reveriial. 

5.  Failure  to  make  a  finding  on  an  issue  is 
not  ground  for  reversal,  if  the  finding  would 
necessarily  have  been  prejudicial  to  the  appel- 
lant, and  the  facts  found  are  sufficient  to  sus- 
tain the  decree.  Hague  v.  Nephi  Irrig,  Co, 
(Utah)  811 

6.  Excusing  for  cause  some  of  those  on  the 
venire  does  not  constitute  available  error  to  one 
who  is  tried  by  twelve  qualified,  competent 
jurors.    People  v.  Searcey  (Cal.)  157 

7.  It  is  error  to  suggest  to  a  jurjr  as  a  rea- 
son for  agreeing,  that  failure  to  agree  is  "almost 
to  confess  incompetency,"  as  personal  consid- 
erations should  never  be  permitted  to  Influence 
their  conclusions.     Peojne  v.  Sheldon  (N.  Y.) 

644 

8.  A  jury  must  be  deemed  coerced  so  that 
a  judgment  of  conviction  based  on  their  ver- 
dict will  be  reversed,  when  they  agreed  after 
they  had  been  out  for  eighty  four  hours  with- 
out beds  or  cots,  during  forty  of  which  they 
had  been  confined  in  a~  small  room,  and  from 
the  remarks  of  il^e  court  and  the  treatment 
they  had  received  they  had  every  reason  to 
believe  that  a  still  longer  confinement  on  chairs 
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and  hard  benches  was  in  store  for  them,  while 
the  judge  had  also  told  them  after  the  foreman 
had  reported  that  their  agreement  was  impos- 
sible, that  a  failure  to  agree  was  "almost  to 
confess  incompetency."  Id. 

9.  Allowing  the  plaintiff  in  an  action  for 
personal  injuries  to  exhibit  her  actual  condi- 
tion to  the  jury  by  lying  on  a  lounge,  with  her 
physician  attending  her,  when  her  testimony 
is  taken,  and  allowing  her  daughter  to  weep, 
is  not  ground  of  reversal.  Sell^  v.  Janearoille 
(Wis.)  563 

10.  Reference  by  the  court  to  the  "crime 
charfjed,"  in  its  instructions,  will  not  be  re- 
garded as  having  misled  the  jury  from  the  fact 
that  a  witness  incidentally  stated  that  accused 
had  been  arrested  upon  another  charge  than 
that  for  which  he  was  on  trial.  State  v. 
Thornton  (S.  D.)  580 

11.  The  fact  that  there  was  no  competent 
evidence  to  sustain  a  verdict  for  plaintiff 
when  a  motion  for  nonsuit  was  made  at  the 
close  of  plaintiff's  evidence  is  immaterial, 
where  defendant  has  introduced  evidence 
which  supplies  the  deficiency.  Oagnon  v. 
Dana  (N.  H.)  389 

12.  A  question  as  to  the  competency  of  evi- 
dence which  cannot  affect  the  decree  will  not 
be  considered  on  appeal,  where  there  is  ample 
proof,  unassailed,  to  justify  the  findings  and 
decree.  Hagve  v.  ^ephi  Irrig.  Co,  (Utah)  311 
Second  appeal* 

18.  A  decision  by  the  Kansas  City  court  of 
appeals  is  not  binding  on  the  Missouri  supreme 
court  upon  subsequent  appeal  to  it  after  retrial 
in  the  circuit  court.  Hennessy  v.  Bavarian 
Brew,  Co.  (Mo.)  885 

Notes  and  Briefs. 

Appeal;   finality  of   order  appointing   re- 
ceiver. 807 

ABTESIAN  WELL.    See  Waters,  5. 

ASSIGNMENT    FOR    CREDITORS. 

Bee  Ik  SOLVENCY. 

ASSUMPSIT. 

One  who  voluntarily  and  knowingly 
deals  with  parties  combined  to  monopolize 
trade  and  arbitrarily  control  prices  cannot  ac- 
cept and  retain  the  goods  and  have  a  right  of 
action  against  the  seller  for  the  monevpaid,  or 
any  part  of  it,  either  upon  the  ground  that  the 
combination  was  illegal  or  that  its  prices  were 
unreasonable,  however  urgent  the  need  of 
dealing  with  such  combination  may  have 
seemed  for  preservation  of  business  interests, 
as  such  need  cannot  change  the  voluntary 
character  of  the  payment.  Dennehy  v.  Mc- 
Nuita  (C.  C.  App.  7th  C.)  609 

ASTLUM*    See  Statb  Institutionb. 

ATTORNEYS.     See  Chamfbrty,  2. 

BAGGAGE.    See  Carriers,  5. 

BALL  PLAYING.    See  Sunday,  Notes 

AND  Briefs. 
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BANKS.    See   also   Checks,  1,    2;   Qm\ 
Tkial,  8. 

1.  A  bank  account  kept  by  a  person  as  ad- 
ministrator cannot  be  applied  by  the  bank  to 
the  payment  of  a  check  drawn  by  him  indi- 
vidually. Fir$t  Nat,  Bank  of  Belnumt  ▼.  fint 
Nat.  Bank  of  Barnestille  (Ohio)  584 

2.  Presentation  for  payment  of  a  check  by 
a  bank  which  is  the  indorsee  for  collection 
does  not  Justify  the  drawee  bank  in  relaxing 
its  vigilance  in  determining  whether  or  not  the 
name  of  the  drawer  is  genuine.  Id, 

3.  An  indorsement  for  collection  is  notice 
to  the  drawee  that  the  indorsee  is  not  the 
owner  of  the  paper,  but  only  the  agent  of  the 
owner  authorized  to  receive  payment  for  bim. 

Id. 

4.  An  indorsement  of  a  check,  draft,  or 
bill  of  exchange,  **Por  collection,"  by  one 
other  than  the  payee,  guarantees  the  genuine- 
ness of  the  names  of  the  indorsers,  but  not 
that  of  the  drawer.  Id. 

5.  The  drawee  of  a  check,  draft,  or  bill  of 
exchange  is  held  to  know  the  signature  of  the 
drawer,  and    makes  payment  in  case  of  for- 

•ry  at  his  own  peril,  unless  the  rule  is  modi- 
by  local  custom.  Id. 

6.  A  depositor's  procurement  of  a  rubber 
stamp  which  will  make  a  fac  simile  of  his  sig- 
nature, of  which  the  bank  has  no  notice,  does 
not,  in  the  absence  of  hii  negligence,  make 
him  liable  for  the  loss  occasioned  by  payment 
of  his  deposit  on  forged  checks  made  by  one 
who  had  unlawfully  and  clandestinely  ob- 
tained the  stamp  and  used  it  in  forging  checks. 
Eobb  V.  Penngyltania  Co,  for  Ins,  on  Litet^ 
etc.  (Pa.)  605 

Notes  and  Bribfs. 

Banks;  duty  to  know  signature  of  depositor. 

585 

Negligence  of  depositor  as  affecting  liability 

of  bank  in  case  of  forgery.  d9>8 

BASEBALL.    See   Sunday,    Notes   akd 
Briefs. 

BATHS.    See  Waters,  5. 

BAWDY  HOUSE.    See  Injunction,  7. 

BENEVOLENT  SOCIETIEa     See  In- 
junction, 4,  5. 

The  representation  of  the  4,000  Mary- 
land members  in  the  Supreme  Lodge,  Order  of 
the  Golden  Chain,  extends,  under  Md.  Laws 
1804,  chap.  295  (Md.  Code,  art.  23,  g  148el).  to 
eight  members,  as  the  law  gives  the  right  to  as 
many  representatives  as  will  equal  the  number 
of  times  the  membership  is  greater  than  the 
unit  of  representation,  which  is  the  number  of 
members  necessary  to  secure  one  representa- 
tive, and  the  constitution  of  the  organization 
gives  each  state  one  representative  for  the  first 
500  members,  although  it  also  proceeds  to  de- 
clare that  there  shall  be  two  representatives 
for  1,500  and  three  for  4,500.  Supreme  Lodge 
Order  of  Golden  Chain  v.  Sintering  (Md. )    720 

BIBLE.    See  Eyxdencb,  12. 


Bicycles— Oabbibrb. 
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BICYCLES.    See  also  Tolls. 

The  reason ableness  or  unreasonable- 
ness of  an  ordinance  or  regulation  prohibiting 
any  person  to  ride  on  the  streets  a  bicycle  hav- 
ing handlebars  of  which  the  lower  end  is  on  a 
plane  more  than  4  inches  below  the  top  of  the 
saddle  at  its  center  is  more  or  less  a  question 
of  fact  depending  on  the  proof  as  to  the  safety 
•of  such  a  vehicle  when  used  by  a  person  of 
ordinary  care  and  skill  In  riding.  Moore  v. 
District  of  Oolvjnbia  (D.  C.  App.)  208 

BIGAMY. 

Cohabitation  with  a  bigamous  wife  in 
violation  of  Ala.  Crim.  Code  1896,  §  4408,  con- 
tinues while  the  parties  live  to&;ether  ostensibly 
as  husband  and  wife,  presenting  to  the  com 
munit^  the  appearance  of  the  open  and  de- 
moralizing example  of  living  in  an  illicit  re- 
lation, although  in  fact  such  relations  have 
•ceased  because  of  the  wife's  physical  incapac- 
ity.    Cox  V.  8taie  (Ala.)  760 


NOTBB  AND  BrIBFS. 

Bigamy;   what  constitutes. 


760 


BILL  OF  RIGHTS*  See  Conbtitutional 
Law,  1. 

BILLS  AND  NOTES.  See  also  Banks, 
8-5;  Contracts,  1;  Evidence,  14,  15; 
Limitation  op  Actions,  4. 

1.  A  conditional  delivery  of  a  promissory 
note  to  the  payee  or  the  agent  of  the  payee  can- 
not be  made  so  as  to  make  the  subsequent  signa- 
ture of  another  person  essential  to  its  validity. 
Hurt  V.  Ford  (Mo.)  823 

2.  One  who  writes  on  the  back  of  a  not^ 
an  assignment  with  a  guaranty  of  payment  is 
an  indorser.    Maddox  v.  Duncan  (Mo.)        581 

8.  An  unrestricted  guaranty  of  payment 
indorsed  on  a  negotiable  instrument  is  negotia- 
ble, and  passes  with  the  title  to  the  instru- 
ment. CommercicU  Bank  v.  Cheshire  Provi- 
dent Institution  (Kan.)  •  175 

4.  An  indorsement  on  a  certificate  of  de- 
posit of  the  words,  "Pay  to  the  order  of  R.  C. 
O.  cash,  for  account"  of  the  indorser,  is  a  re- 
strictive indorsement  which  vests  no  general 
property  to  the  paper  in  the  indorsee,  but 
merely  constitutes  him  an  agent  for  collection. 
United  States  Nat,  Bank  v.  Oeer  (Neb.)      489 

Notes  and  Briefs. 

Bills  and  notes;  effect  of  guaranty  of  pay- 
ment upon  negotiability.  175 

Indorsement  for  collection  or  account.    489 

Contract  of  Indorsement;  guaranty  indorsed 
on.  581 

Conditional  delivery  of;  left  for  other  sig- 
nature before  delivery.  824 

BLIND.    See  Cabbibrs,  1. 

BONDS.    See  Liens,  5. 

BRAKEMAN.  See  Master  and  Seby- 
ant,  9. 

BRIBERY.    See  Yotebb  and  Elections, 

2. 
41  L.  R.  A. 


BUILDING  AND  LOAN  ASSOCIA- 
TIONS.   See  Constitutional  Law,  8. 

BUILDINGS.    See  also  Eleyatobs. 

Notes  and  Briefs. 

Buildings;     injunction     by     municipality 
against  nuisance  of.  828 

BURGLARY. 

Notes  and  Briefs. 
Criminal  liability  for  agent's  act  in.         652 

CARCASS.  See  Constitutional  Law, 
15. 

CARRIERS.  See  also  Commerce,  1,  2; 
Constitutional  Law,  14;  Corpora- 
tions, 1;  Custom;  Eyidencb,  11;  Re- 
CBiYBRB,  4;  Statutes,  7;  Trial,  9,  10. 

1.  The  blindness  of  a  person  does  not 
justify  his  rejection  as  a  passenger  of  a  rail- 
road when  unaccompanied  by  some  other  per- 
son, unless  he  is  otherwise  incompetent  to 
travel  alone.  Zackery  v.  Mobile  &  0.  H.  Co. 
(Miss.)  885 

2.  A  {person  passing  from  a  railroad  station 
across  a  track  to  a  platform,  intending  to  take 
a  train  for  which  he  has  purchased  a  ticket,  is 
a  passenger  within  the  meaning  of  Mass.  Pub. 
Stat.  chap.*112.  §  212,  relating  to  the  liability 
of  a  railroad  company  for  negligently  causing 
the  death  of  a  passenger.  Young  v.  New  York, 
N,  K  cfc  U.  R.  Co,  (Mass.)  198 

8.  An  experienced  traveler  who  opens  a 
vestibule  door  of  a  sleeping  car  bY  mistake, 
about  6  o'clock  in  the  morning,  while  the  train 
is  passing  through  a  tunnel  and  the  car  is  dark, 
and  steps  off  upon  the  track,  when  he  sup- 
poses he  is  entering  the  car  closet,  is  guilty  of 
such  negligence  as  will  preclude  his  recovery 
even  if  ihe  carrier  is  deemed  negligent.  Piper 
V.  New  York  C.  &  H.  R.  R.  Co.  (N.  Y.)      724 

4.  The  sudden  jolting  of  a  passenger  car 
on  a  mixed  train  while  the  train  was  being 
made  up  and  a  passenger  was  attempting  to 
enter  the  car  at  a  distance  from  the  station, 
without  the  knowledge  of  any  person  in  con- 
trol of  the  train,  although  the  station  baggage- 
master  knew  it,  does  not  render  the  railroad 
company  liable  to  the  passenger  for  resulting 
injuries,  in  the  absence  of  any  invitation  to  get 
on  the  car  at  that  place.  Jones  v.  New  York 
a  cfc  H.  R,  R.  Co.  (N.  Y.)  490 

BaLggtkge. 

6.  Samples  of  merchandise  carried  by  a 
traveling  salesman  do  not  constitute  baggage 
within  the  meaning  of  Ark.  act  April  19. 1895, 
regulating  charges  on  excess  baggage,  but  may 
be  charged  for  by  the  railroad  companv  as 
freight.  Kansas  City,  P.  d  0,  R.  Co,  v.  State 
(Ark.)  888 

Regulation  of  rates. 

6.  In  order  to  exempt  a  common  carrier 
from  legislative  control  over  its  rates  of  fare, 
the  exemption  must  be  made  by  dear  and  un- 
mistakable language  inconsistent  with  the  ex- 
ercise of  such  power  by  the  legislature.  In- 
dianapolis Y.  Navin  (Ind.)  887 
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7.  A  railroad  company  is  not  liable  for 
the  penalty  of  $500  for  overcharge  of  freight 
or  passenger  rates  under  W.  Va.  Code  1891, 
chap.  54,  p.  559,  cl.  v,  for  the  mere  charge  of 
it  by  a  conductor,  unless  the  company  author- 
ized or  approved  the  act.  HaU  y.  Iforfolk  dk 
W.  B.  Co.  (W.  Va.)  669 

8.  W.  Va.  Code  1891,  chap.  54,  §  82c, 
subs.  7,  8,  as  to  classification  of  freight  and 
rates  of  charges  therefor,  are  repealed  by  W. 
Va.  AcU  1895,  chap.  17.  Norfolk  A  W.  R. 
Co,  V.  PiniMcU  Goal  Co,  (W.  Va.)  414 

9.  An  intention  to  violate  the  law  pro- 
hibiting free  transportation  of  favored  passen- 

fers  is  not  essential  to  constitute  a  violation  of 
r.  C.  Acts  1891 ,  chap.  320.    State  v.  Southern 
R.  Co.  (N.  C.)  246 

'-  10.  Circumstances  and  conditions  which 
surround  two  persons  are  not  dissimilar  so  as 
to  relieve  a  railroad  company  from  the  prohi- 
bition of  N.  C.  Acts  1891,  chap.  820,  §  4, 
against  discriminating  in  rates  between  per- 
sons under  substantially  similar  circumstances 
and  conditions,  mereljr  because  one  is  a  high 
official,  or  a  larger  shipper,  or  a  politician  of 
power,  whose  influence  may  be  of  service  to 
the  company,  and  the  other  is  not.  Id. 

Notes  and  Briefs. 

Carriers;  unlawfulness  of  pass  or  discrimi- 
nation between  passengers.  246 
What  constitutes  baggage.  384 
Negligence  in  boarding  freight  train.      490 
Negligence   of  passenger    in  falling  from 
train.                                                             724 
'     Standing  on  front  of  street  car.                836 
Legislative  power  to  regulate  street-railway 
fares.                                                             337 
Statute  as  to  separate  accommodations  for 
different  races.                                            432 

CASE. 

Injury  to  another's  property  in  the  exer- 
cise of  a  legal  right— especially  one  conferred 
by  statute — does  not  render  one  liable  for 
damages,  unless  they  were  caused  by  want  of 
care  and  skill  ordinarily  exercised  in  like  cases. 
Coyne  v.  Mississippi  cfe  R.  R,  Boom  Co.  (Minn.) 

494 

CEMETERIES. 

Notes  akd  Briefs. 
Injunctions  by  municipality  against        323 

CERTIFICATE    OF    DEPOSIT.     See 

Bills  and  Notes,  4. 

CERTIORARI. 

1.  A  writ  of  certiorari  does  not  lie  to  re- 
view a  decision  of  a  question  of  fact  upon  evi- 
dence heard.     Devlin  v.  Dalton  (Mass.)      379 

2.  Certiorari  will  not  lie  to  review  the  de- 
cision of  a  board  of  military  examiners  respect- 
ing the  competency  of  a  person  to  be  a  militia 
officer,  as  the  proceedings  of  the  board  are  not 
judicial  /ef. 
41  L.  R.  A. 


Notes  and  Bbiefs. 
Certiorari;  when  lies;  to  summary  court.  879 

CHAMPERTY. 

1.  Champerty  is  illegal,  independent  of 
statute,  and  the  £ni;lish  statutes  of  Edw.  I.  and 
III.  and  82  Hen.  YIII.  on  this  subject  wei« 
merely  declaratory  of  the  common  law.  Johh- 
son  V.  Van  Wyck  (D.  C.  App.)  520 

2.  An  agreement  by  an  attorney  to  prose- 
cute a  suit  entirely  at  his  own  d^pense,  in  con- 
sideration of  one  half  of  the  recovery,  is  cham- 
pertous.  Id. 

8.  The  rule  that  champerty  in  an  inciden- 
tal contract  will  not  defeat  title  does  not  apply 
so  as  to  allow  a  recovery  of  land  by  a  trustee 
whose  title  is  derived  through  champertons 
convevances  which  have  a  merely  nomiDal 
consideration  aside. from  ohampcrtous  agree- 
ments to  prosecute  suits  for  the  property  at  the 
expense  of  the  various  grantees.  Id, 

4.  The  fact  that  a  champertous  trust  is  in 
part  for  the  benefit  of  the  heirs  of  one  who 
conveyed  land  in  consideration  of  a  share  of 
the  prospective  recovery  in  champertous  litiga- 
tion will  not  make  the  trustee's  title  valid  for 
any  part  of  the  property.  Id. 

Notes  and  Briefs. 

Champerty;  invalidity  of -contract  for.    520 

CHECKS.    S^  also  Banks;  Estofpki.,  3-5: 
Notice. 

1.  The  fact  that  checks  are  taken  in  abso- 
lute extinguishment  of  debts  does  not  relieve 
the  drawer  from  his  legal  obligations  to  the 
payee  as  drawer,  when  the  checks  have  been 
stolen  from  the  payee  and  collected  upon  a 
forged  indorsement.  Shepard  <£  M.  Lumber 
Co.  V.  Eldridge  (Mass.)  617 

2.  Negligence  of  the  holder  of  an  unin- 
dorsed check  payable  to  his  own  order,  in  in- 
trusting it  to  a  clerk  who, he  might  have  known, 
by  the  exercise  of  due  care,  was  dishonest,  and 
who  puts  it  in  circulation  by  forging  an  in- 
dorsement thereon,  does  not  deprive  the  holder 
of  his  remedy  against  the  drawer.  Id. 

3.  Notice  of  the  loss  of  a  check  which  has 
been  stolen  and  collected  upon  a  forged  in- 
dorsement is  not  required  to  be  given  by  the 
payee  to  the  drawer  and  drawee  or  to  the  pub- 
lic, if  he  is  honestly  ignorant  of  the  facts  and 
incorrectly  but  honestly  assumes  that  the  check 
has  been  collected  in  the  regular  course  of 
business.  Id. 


CHRISTIAN    SCIENCE. 

CIANS,   2. 


See    Phtsi- 


CIVIL  RIGHTS.    See  alsp  Comhbbck,  1. 

The  refusal  of  a  waiter  in  an  eating 
house  to  wait  upon  a  colored  patron  because 
of  his  color  renders  the  eating-house  keeper 
liable, although  he  did  not  aid  or  abet  the  waiter 
in  such  action,  to  at  least  the  minimum  penalty 
provided  by  Wis.  Laws  1895,  chap.  223,  §  1, 
providing  that  all  persons  shall  be  entitled  to 
the  equalenjoyment  of  the  privileges  of  eating 
houses,  and  §  2,  providing  that  any  person 


Civil  Service — Conflict  of  Laws. 
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who  violates  the  foregoing  section  by  denying 
any  person,  except  for  reasons  applicable  alike 
to  all  persons,  the  full  enjoyment  of  all  such 
privileges,8hall  be  liable  to  the  person  aggrieved 
for  not  less  than  $5  and  costs.  Bryan  v.  Adler 
(Wis.)  658 

Notes  and  Briefs. 

Civil  rights;  of  colored  passengers.  482 

CIVIL  SERVICE.  See  also  Constitu- 
tional Law,  5,  6;  Criminal  Law,  2; 
Statutes,  1. 

1.  A  law  providing  that  appointments  to 
municipal  offices  or  positions  shall  be  made 
according  to  merit  and  fitness,  and  that  such 
merit  and  fitness  must  be  ascertained  by  com- 
petitive examination,  is  within  the  power  of 
the  legislature.     People,  Akin,  v.  Kipley  (111.) 

775 

2.  An  officer  whose  appointment  is  subject 
to  confirmation  by  the  city  council,  even  tboueh 
he  be  a  subordinate  in  one  of  the  principal  de- 
partments of  the  citv,  is  excluded  from  the 
classified  service  by  (;;  11  of  the  Illinois  civil 
service  act  of  1895,  if  the  office  had  been  cre- 
ated and  was  in  existence  when  the  act  was 

Id. 


3.  The  words  '*heads  of  any  principal  de- 
partment of  the  city,"  in  §  11  of  the  Illinois 
civil  service  act  of  1895,  excluding  such  heads 
of  departments  from  the  classified  service, 
refer  to  heads  of  the  departments  as  they  ex- 
isted at  the  time  when  the  act  was  passed,  and 
do  not  extend  to  subordinates,  even  where  the 
department  has  but  one  head.  Id, 

4.  An  ordinance  ^hich  purports  to  change 
certain  subordinate  officers  into  heads  of  prin- 
cipal departments,  and  require  their  appoint- 
ments to  be  confirmed  by  the  city  council,  in 
order  to  remove  them  from  the  classified  ser- 
vice,  for  which  appointments  must  be  made  by 
examination  under  the  Illinois  civil  service  act 
of  1895,  and  place  them  in  the  list  of  those 
exempt  from  examination,  which  includes 
heads  of  principal  departments  and  officers 
whose  nominations  must  be  confirmed  by  the 
city  council,  is  invalid  as  an  attempt  to  nullify 
the  statute.  Id. 

Notes  and  Briefs. 

Civil  service;  construction  and  effect  of  acts 
for;  policy  of  competitive  examinations;  legis- 
lative power  as  to  775 

COAL.    See<  Damages,  8,  4. 

COERCION  OF  JURY.  See  Appeal 
and  Error,  7,  8;  New  Trial,  1;  Trial, 
14. 

COLLATERAL  INHERITANCE.    See 

Taxes,  8,  9. 

COLORED  PERSONS.  See  Civil 
Rights. 

COMMERCE. 

1.  A  state  statute  providing  for  separate 
but  equal  accommodations  for  the  white  and 
colored  races  on  railroads  is  a  valid  police 
41  L.  R.  A. 


regulation,  and  applies  both  to  intra  and  inter 
state  travel.    Smith  v.  State  (Tenn.)  432 

2.  A  state  statute  making  a  carrier  which 
accepts  anything  for  transportation  to  a  point 
beyond  its  own  route  liable  for  its  safe  car- 
riage to  su^h  point  of  destination,  in  the 
absence  of  a  written  contract  to  the  contrary, 
and  imposing  upon  the  carrier  the  burden  of 

f^roving,  even  in  case  of  such  contract,  that  the 
088  or  injury  did  not  occur  while  the  thing 
was  in  its  charge,  is  not  an  unconstitutional 
interference  with  interstate  commerce.  Rich- 
mond  &  A.  R.  Co.v.  R.  A.  Patterson  Tobacco  Go, 
(Va.)  511 

8.  The  sale  of  a  frame  for  a  portrait,  made 
in  another  state  to  fill  an  order  taken  by  a 
solicitor  in  the  state  where  it  was  delivered,  is 
a  mere  incident  to  the  taking  of  the  order  for 
the  portrait,  and  is  not  within  the  provisions 
of  a  state  statute  against  peddling  without  a 
license,  where  the  order  for  the  portrait  con- 
tained a  provision  that  it  should  be  delivered 
in  a  frame  which  the  purchaser  of  the  portrait 
should  have  the  option  of  buying  at  wholesale 
price.    State  v.  Coop  (S.  C.)  501 

Notes  and  Briefs. 
Commerce;  state  regulation  of.  482 

State  regulation  of  carriers.  511 

COMMERCIAL  AGENCY.  See  Copt- 
right,  3;  Fraud  and  Fraudulent  Con- 
veyances. 

COMMON  LAW. 

In  ascertaining  the  rules  of  the  com- 
mon law  the  court  may  look  to  the  decisions 
of  other  states  of  the  Union  as  well  as  to  those 
of  the  English  courts.  Seymour  v.  McAvoy 
(CaL)  544 


COMPULSORY  SERVICE. 

trig  Lights. 


See  Elec- 


CONDITIONS.    See  Bills  and   Notes, 
1,  Notes  and  Briefs. 

CONFISCATION.    See  Constitutional 
Law,  15. 

CONFLICT  OF  LAWS. 

1.  The  law  of  the  state  in  which  a  con- 
tract of  life  insurance  is  made  by  a  resident 
thereof  will  control  as  to  the  rights  of  his 
creditors  and  beneficiaries,  instead  of  the  law 
of  another  state  in  which  the  beneficiaries  re- 
side, or  of  another  state  in  which  the  insurance 
company  is  located  and  the  policy  payable. 
Roberts^.  Winton  {Teury.)  275 

2.  The  effect  of  contributory  negligence 
to  defeat  or  limit  a  right  of  action  for  an  in- 
jury received  in  another  state  is  to  be  deter- 
mined by  the  law  of  the  place  of  the  injury, 
and  not  by  the  law  of  the  forum.  Louismlle 
&  N.  R.  Go.  V.  WhiUow  (Ky.)  614 

Notes  and  Briefs. 

Confiict  of  laws;  as  to  contributory  negli- 
gence. 614 
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CONBTITUnONAL  LaW. 


CONSTITUTIONAL  LAW.  See  also 
CoDRTB,  10;  Eminent  Domaik,  1;  Fines, 
8;  Judgment,  4,  5;  Justice  of  the 
Peace,  2;  Municipal  Corporations,  4; 
Officers.  1;  Taxes.  9. 

1.  The  Bill  of  Rights  of  the  Nebraska 
Constitution  is  not  an  enumeration  of  all  the 
powers  reserved  to  the  people  of  the  state. 
State,  Smyth,  v.  Moores  (Neb.)  624 

2.  A  statute  inhibited  by  the  general 
scope  and  purpose  of  the  fundamentallaw  is 
invalid,  although  it  may  not  contravene  any 
express  provision  of  the  Constitution.  Id, 

8.  The  exercise  by  the  legislature  for  forty- 
five  years,  with  the  acquiescence  by  the  peo- 
ple, of  the  power  to  regulate  corporations  by 
special  acts,  is  influential  in  determining  the 
construction  of  a  constitutional  provision 
against  creating  corporations  by  special  acts. 
Indianapolis  v.  Navin  (Ind.)  887 

Deleg^ation  of  power. 

4.  The  police  power  may  be  delegated  by 
the  legislature  to  municipal  corporations.  Chi- 
cago, B,  d  Q,  R.  Go,   V.  State,    Omaha  (Neb.) 

481 

5.  Authorizing  civil  service  commission- 
ers to  make  rules  for  the  examination  of  per- 
sons applying  for  appointments  to  public  of- 
fice does  not  delegate  to  them  legislative  power. 
People,  Akin,  v.  Kipley  (111.)  775 

6.  Judicial  power  is  not  delegated  to  civil 
service  commissioners  by  giving  tbem  author- 
ity to  investigate  complaints  against  officers 
and  matters  as  to  the  enforcement  of  the  civil 
service  law,  with  the  right  to  administer  oaths 
and  secure  the  attendance  of  witnesses  by  sub- 
poena, and  providing  that  a  court  may  compel 
obedience  to  such  subpoona.  Id, 

Ex  post  facto  laws. 

7.  Changes  in  constitutional  provisions  by 
which  a  grand  jury  may  consist  of  twelve  in- 
stead of  sixteen,  and  a  petit  jury  of  twelve 
need  not  all  agree  to  find  a  verdict,  relate  to 
methods  of  procedure  only,  and  are  in  no  sense 
expo%tfa4:to\ii  character  as  applied  to  crimes 
previously  committed.     State  v.  Caldwell  (La.) 

718 
RetroactiTe  laws. 

8.  A  statute  relieving  from  the  imputation 
of  usury  all  contracts  made  by  a  building  and 
loan  association  under  a  charter  of  doubtful 
validity  is  not  unconstitutional  as  to  those  con- 
tracts because  it  is  retroactive.  Smoot  v.  Peo- 
ple's Perpetual  Loan  &  B,  Asso.  (Va.)  589 

Vested  rinfhta. 

9.  The  right  of  a  husband  to  the  use  of 
his  wife's  real  estate,  with  power  to  rent  it  for 
not  more  than  three  years  at  a  time  and  receive 
the  rent,  under  Ky.  Gen.  Stat.  p.  720,  chap.  62, 
art.  2,  §  1,  which  was  in  force  when  the  par- 
ties were  married  and  the  property  was  ac- 
quired, is  a  vested  right  of  which  the  legisla- 
ture cannot  deprive  him.    Bose  v.  Bose  (Ky.) 

858 
Due  process  of  law. 

10.  Due  process  of  law  is  shown  when  an 
opportunity  is  conferred  to  invoke  the  equal 
protection  of  the  law  by  judicial  proceedings 
appropriate  for  the  purpose  and  adequate  to 
41  L.  R.  A, 


secure  the  end  and  object  sought  to  be  attained. 
Chieaffo,  B.  d  Q.  R  Co,  v.  State,  OmaJia  (tlth.) 

481 

11.  A  person  is  not  deprived  of  his  liberty 
without  due  process  of  law  by  a  statute  mak- 
ing it  an  offense  to  have  possession  of  prohib- 
ited articles,  such  as  a  record  of  lottery  draw- 
ings, even  if  he  did  not  know  what  the  arti- 
cles that  he  had  were.     Ford  v.  State  (Md.) 

551 

12.  A  public  office,  or  the  prospective  fees 
of  an  office,  are  not  the  property  of  the  incum- 
bent within  the  constitutional  provisioD  against 
depriving  a  man  of  property.  People,  Akin, 
V.  Kipley  (111.)  775 

18.  Due  process  of  law  is  not  furnished  by 
garnishment  of  a  debt  due  to  a  nonresident 
who  is  not  personally  served  within  the  state 
and  does  not  voluntarily  appear.  LotUtisiile  d 
N.  R  Co.  V.  Nash  (Ala.)  ^  381 

Conftscation. 

14.  The  right  to  regulate  fares  on  street 
railroads  does  not  include  the  power  to  require 
passengers  to  be  carried  without  reward,  or  for 
such  sum  as  will  amount  to  confiscation  or  the 
taking  of  property  without  compensation  or 
due  process  of  law.  Indianapolis  v.  iVartn 
(Ind.)  337 

15.  An  ordinance  prohibiting  the  owner  of 
a  dead  carcass  from  removing  it,  but  requir- 
ing him  to  pay  a  public  contractor  for  its  re- 
moval a  fee  greater  than  the  value  of  the  car- 
cass, is  unconstitutional  as  an  indirect  confisca- 
tion of  property.    Knauer  v.  Louisville  (Kv.) 

219 
Equal  priyilesres  and  immunitiea. 

16.  The  permission  to  all  members  of  a  firm 
to  pursue  the  business  of  plumbing  where  one 
only  has  procured  a  license,  and  to  all  mem- 
bers of  a  corporation  to  pursue  it  where  the 
manager  only  has  procured  a  license,  renders 
Ohio  act  April  21,  1896,  for  the  licensing  of 
plumbers,  unconstitutional  on  the  CTound  that 
it  does  not  operate  equally  upon  an  of  a  class 
pursuing  the  calling  under  like  circumstances. 
State  V.  Gardner  (Ohio)  689 
Local  law. 

17.  A  general  law  making  a  police  regula- 
tion applicable  to  part  of  the  state  only  is  not 
void  for  lack  of  equality  and  uniformity. 
State  V.  Oriffln  (N.  H.)  177 
Police  power. 

18.  All  such  wholesome  laws  as  may  be 
necessary  to  promote  the  peace,  health,  and 
well  being  of  society,  are  within  the  legislative 
power.    State  v.  PotceU  (Ohio)  854 

19.  Laws  and  regulations  necessary  for  the 
protection  of  the  health,  morals,  and  safety  of 
society,  are  within  the  legitimate  exercise  of 
the  police  powers  of  the  state,  provided  they 
are  reasonable.    Ford  v.  State  (Md.)  551 

20.  The  constitutional  right  of  an  indiyid- 
ual  to  hold  property  is  subject  to  those  reason- 
able regulations  which  are  necessary  for  the 
common  good  and  general  welfare,— especially 
such  as  affect  the  health  and  morals  of  the 
people.  /rf, 

21.  A  police  regulation  prohibiting  acts 
which  are  in  some  circumstances  harmlefls  is 
not  unconstitutional  as  an  exercise  of  judicial 
power.    State  v.  Griffin  (N.  H.)  177 


Contempt;  Contbactb. 
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22.  Some  obvious  and  real  coDoection  be- 
tween the  actual  provisions  of  police  regula- 
tions and  their  assumed  purpose  is  essential  to 
their  validity.  Chicago,  B.  A  Q.  R.  Co.  v. 
State,  Omaha  (Neb.)  481 

28.  The  power  of  the  legislature  to  sub' 
serve  the  general  welfare  of  the  people  by  all 
needful  and  proper  regulations  in  the  interest 
of  health  and  safety  is  inherent  in  the  sov- 
ereignty of  the  state,  and  cannot  be  bartered 
away  by  contract  or  otherwise.  Id, 

24.  A  statute  authorizing  an  ordinance  re- 
quiring railroad  companies  to  construct  and 
keep  in  repair  viaducts  over  streets  crossed  by 
their  tracks  is  a  valid^ezercise  of  the  police 
power  of  the  state.  Id, 

25.  Sunday  laws  are  within  the  legislative 
power  to  adopt  such  wholesome  laws  as  may 
be  necessary  to  promote  the  peace,  health,  and 
well  being  of  society,  and  do  not  violate  the 
personal  liberty  of  the  individual  secured  by 
Ohio  Bill  of  Rights,  §  1.  State  v.  Pmell 
(Ohio)  854 

26.  A  statute  prohibiting  the  depositing  of 
sawdust  in  the  waters  of  a  lake  or  any  tribu- 
tary thereto  is  a  proper  exercise  of  the  police 
power.    StaU  v.  Qriffln  (N.  H.)  177 

27.  Reasonable  regulations  to  protect  the 
public  against  evils  which  mav  result  from  in- 
capacity and  ignorance  may  be  made  by  the 
general  assembly,  where  a  pursuit  directly 
concerns  the  public  health  and  welfare,  and  is 
of  a  character  that  requires  a  special  course  of 
study,  training,  or  experience  in  order  to 
qualify  one  to  pursue  the  occupation  with 
safety  to  the  public  interests.  State  v.  Oard- 
ner  (Ohio)  689 

28.  The  business  of  plumbing  is  so  nearly 
related  to  the  public  health  that  reasonable 
regulations  tending  to  protect  the  public 
against  the  dangers  of  careless  and  inefficient 
work  ma^  be  made  by  law  without  infringing 
the  constitutional  right  of  the  citizen  to  pur- 
sue such  calling.^  Id. 

29.  The  requirement  that  all  physicians 
shall  obtain  a  new  certificate  and  license  un- 
der Ind.  act  March  8.  1897,  although  they  had 
been  previously  practising  medicine  and  held 
a  license  under  the  old  law,  and  that  the  valid- 
ity of  the  old  license  and  the  fitness  of  the  ap- 
plicant might  be  examined  by  the  medical 
board,  is  a  valid  exercise  of  the  police  power 
of  the  state.  State,  Burroughs,  v.  Webster 
(Ind.)  212 

Notes  and  Qbiefs. 

See  also  Sunday. 
Constitutional    law;    police    power    over 

waters.  178 

Police  power  as  to  dead  animals.  220 

Restriction  on  practice  of  profession.       212 
Regulation  of  business  by  requiring  license. 

689 
Vested  right  of  husband  in  wife's  real  es- 

Ute.  858 

CONTEMPT. 

Issues  in  a  proceeding  for  contempt  by 
disobeying  an  order  of  court  do  not  require 
trial  by  jury.    People,  Akin,  v.  Kiplep  (III.) 

775 
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CONTRACTS.    See      also      Assumpsit; 

ChaMFEKTV,     8;    COKSTITUTIONAL  LaW, 

8;  Patents;  Trostb,  1. 

1.  An  oral  promise  by  the  payee  of  a  note 
to  save  certain  makers  harmless  is  within  the 
statute  of  frauds,  Mo.  Rev.  Stat.  1889.  g  5186. 
Hurt  V.  Ford  (Mo.)  823 

2.  A  contract  by  a  vendor  of  patent  rights 
in  violation  of  a  statute  to  prevent  and  punish 
fraud  in  the  sale  of  such  rights  is  void  as  be- 
tween the  parties.    Mason  v.  McLeod  (Ean.) 

548 
8.  Vendees  of  patent  rights  for  whose  pro- 
tection a  statute  is  enacted  imposing  duties  upon 
a  vendor  are  not  in  pari  delicto  so  as  to  pre- 
vent them  from  obtaining  relief  from  their 
contract  on  account  of  the  vendor's  failure  to 
obey  the  statute.  Id. 

4.  An  agreement  by  a  manufacturing  cor- 
poration that,  subject  to  conditions  named  and 
for  the  purpose  of  securing  the  continuous  pat- 
ronage of  a  purchaser  as  payee,  the  company 
will,  in  six  months,  pay  to  the  purchaser  a  cer- 
tain amount,  being  a  rebate  on  a  purchase  that 
da^  made,  to  be  valid  and  pavable  only  on  con- 
dition that  the  purchaser,  his  successors  and 
assigns,  shall  have  bought  their  supply  of 
such  g^ods  as  are  produced  by  the  company 
exclusively  from  one  or  more  dealers  named, — 
cannot  be  enforced  even  in  equity  without  the 
performance  of  the  condition,  unless  waived  or 
excused,  upon  the  ground  that  the  condition 
is  affixed  as  a  means  of  carrying  out  the  illegal 
purposes  of  a  monopoly,  as  the  condition  is  the 
sole  consideration  of  the  promise,  and  if  ille- 
gal the  promise  falls  with  it.  Bennehy  v.  Me- 
Nulta  (C.  C.  App.  7th  C.)  609 
Restraint  of  trade. 

5.  All  agreements  in  general  restraint  of 
trade  are  against  public  policy  and  void,  al- 
though agreements  having  such  partial  effect 
only,  made  in  connection  with  the  purchase 
of  a  business  and  its  goodwill,  and  reasonably 
necessary  to  the  enjoyment  thereof,  and  not 
oppressive, mav  be  enforced.  Lufkin  Rule  Co, 
V.  Fringeli  (Ohio)  185 

6.  An  agreement  not  to  engage  in  business 
again  in  the  same  state  for  twenty-five  years, 
made  by  a  person  selling  his  business  to  an- 
other, is  a  general  restraint  of  trade,  which  is 
void.  Id, 

7.  An  agreement  not  to  engage, directly  or 
indirectly,  for  twenty-five  years,  in  the  state 
or  in  the  United  States,  in  the  same  business 
that  is  sold  by  such  contract,  with  the  good- 
will thereof,  tends  to  create  a  monopoly,  and 
is  invalid,  whether  it  is  necessary  or  not  to  the 
reasonable  enjoyment  of  the  goodwill  so  pur- 
chased. Id, 

8.  An  agreement  by  officers  of  corpora- 
tions not  to  engage  in  business  for  five  years 
in  any  way  to  interfere  with  or  compete  with 
the  business  of  a  new  corporation  to  which 
each  of  the  old  companies  sold  its  business  is 
not  against  public  policy,  although  the  new 
business  is  of  a  nature  to  extend  over  the 
whole  country  and  is  more  general  than  that 
of  either  of  the  old  companies,  combining  the 
business  of  installing  and  constructing  electric 
plants  and  appliances,  which  one  of  them  had 
carried  on,  with  that  of  manufacturing  and 
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dealing  in  such  appliances,  which  the  others 
had  carried  on.  Anchor  Electric  Co.  v.  Hawks 
(Mass.)  189 

9.  The  fact  that  a  corporation  as  one  o^ 
the  contracting  parties  may  constitute  an  un* 

iust  monopoly,  and  that  its  general  business 
5  illegal,  cannot  serve  ipBo  facio  to  create  de- 
fault or  liability  on  its  contracts  generally; 
nor  can  such  fact  lie  invoked  collaterally  to 
affect  in  any  manner  its  independent  contract 
obligations  or  rights.  Dennehy  v.  McNulta  (C. 
C.  App.  7th  C.)  609 

Notes  and  Briefs. 

Contracts;  reasonableness  of  restriction  of 
trade.  187, 190 

COPYRIGHT. 

1.  A  statutory  copyright  operates  to  devest 
a  party  of  the  common*law  right.  Jewelem' 
Mercantile  Agency  v.  Jewelers*  Weekly  Pub. 
Co.  (N.  Y.)  846 

2.  A  book  Is  published  so  as  to  defeat 
what  is  known  as  the  common-law  copyright, 
or  right  of  first  publication,  if  it  is  put  within 
reach  of  the  general  public  so  that  all  may 
have  access  to  it,  no  matter  what  limitations 
be  put  upon  the  use  of  it  by  the  individual  sub- 
scriber or  lessee.  Id, 

S.  A  lease  of  the  reference  books  of  a 
mercantile  a(^ency  to  subscribers,  retaining 
title  and  providing  that  the  books  shall  be  re- 
turned when  the  subscription  expires,  con- 
stitutes a  publication  which  will  defeat  a  com- 
mon-law copyright.  Id, 
Notes  and  Briefs. 

Copyright;  common-law  and  statutory  right; 
effect  of  publication.  847 

CORPORATIONS.  See  also  Carriers, 
6;  Estoppel,  2;  Insurance,  1;  Interest; 
Limitation  of  Actions,  1;  Receivers, 
3;  Taxes,  3,  4. 

1.  The  mere  regulation  of  the  maximum 
rate  of  fare  to  be  collected  by  street-railroad 
companies  in  cities  of  a  population  of  100,000 
or  more  according  to  the  census  of  1890  is  not 
within  the  prohibition  of  Ind.  Const,  art.  11, 
§  18,  against  the  creation  of  corporations  by 
special  act.    Indianapolis  v.  Navin  (Ind.)  337 

2.  The  right  of  a  creditor  of  a  corporation 
to  proceed  individually  against  stockholders  is 
merged  in  a  decree  obtained  by  such  creditor 
in  another  state,  in  a  court  of  competent  juris- 
diction, directing  the  collection  of  such 
claims  by  a  receiver.  Castleman  v.  Temple- 
man  (Md.)  367 

3.  An  action  in  equity  to  prevent  the  rev- 
ocation of  the  license  of  a  foreign  insurance 
company  for  failure  to  pay  license  fees  cannot 
be  based  on  the  ground  that  the  statute  of  lim- 
itations would  prevent  an  action  to  collect  the 
fees.     Travelers'  Ins.  Co.  v.  Fricke  (Wis.)    557 

Notes  and  Briefs. 
Corporations;  foreign,  conditions  of  doing 
business;  revocation  of  license  of.  558 

CORRUPT  PRACTICES.  See  Offf 
CERS,  1;  Quo  Warranto;  Statutes,  8; 
Voters  and  Elections,  1-3,  Notes  and 
Briefs. 
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COSTS  AND  FEES.    See  Tru8T8,  2. 

COTENANCY.    See  also  Damages,  8,  4. 

Notes  and  Briefs. 
Cotenancy;  action  against  cotenant  for  tort. 


COURTS.    See  also  Constitutional  Law. 
6;  Justice  of  the  Peace,  2. 

1.  An  action  against  an  Indian  belonging 
to  a  tribe  and  a  particular  reservation,  brought 
on  a  contract  in  favor  of  a  white  man,  is 
within  the  jurisdiction  of  a  state  court,  in  the 
absence  of  any  Federal  statute  or  treaty  to  the 
contrary.    Stacy  v.  LaheUe  (Wis.)  411^ 

2.  A  county  court  acting  as  a  probate 
court  has  no  jurisdiction  to  try  a  question  of 
title  to  property  as  between  the  personal  rep- 
resentative of  a  decedent  and  a  person  claim- 
ing in  hostility  to  the  estate.  Arnegaard  v. 
Arnegaard  (N.  D.)  258 

3.  The  attempt  to  confer  general  com- 
mon-law and  chancery  jurisdiction  on  probate 
courts  by  the  territorial  act  of  Utah  Blarcb  6, 
1852,  was  absolutely  void  because  it  was  noi; 
authorized  by  the  organic  act.  Re  Christen- 
sen*s  Estate  (Utah)  504 

4.  The  enactment  of  a  local  or  special  law 
on  a  subject  not  enumerated  in  Ind.  Const. 
art.  4,  §  22,  is  an  expression  of  the  opinion  and 
judgment  of  the  legislature  that  a  general  law 
cannot  be  made  applicable;  and  this  judgment 
is  not  subject  to  be  reviewed  by  the  courts. 
Indianapolis  v.  Navin  (Ind.)  837 

6.  The  validity  of  a  location  by  the  legis- 
lature of  a  public  institution  is  not  beyond  re- 
view in  the  courts  on  the  ground  that  it  is  a 
legislative  question,  under  Or.  Const,  art  14, 
§  8,  which  amounts  to  a  location  of  such  in- 
stitutions at  the  seat  of  government.  State. 
McCain,  v.  Metsehan  (Or.)  692 

Judf^es. 

6.  A  Judge  who  owns  real  estate  in  a  city 
that  is  taxable  for  the  city's  libnded  indebted- 
ness is  disqualified  to  sit  in  a  suit  to  contest 
the  validity  of  a  contract  which  will  involve 
the  creation  of  a  bonded  debt  of  the  city  to  a 
large  amount,  necessitating  a  special  tax  for 
forty  years,  that  will  directly  affect  the  value 
of  all  real  property  subject  to  it.  Meger  t. 
San  Diego  (Cal.)  762 

7.  A  judge  cannot  delegate  his  judicial 
authority  to  another,  and  his  attempt  to  do  ao, 
even  with  the  consent  of  the  parties,  cannot 
bind  the  defendant  on  a  prosecution  for  felony. 
Ellerbee  v.  State  (Miss.)  M 

8.  The  temporary   relinquishment   by  a 
je  of  the  control  of  proceedings  in  a  trial 

for  felony  by  going  250  or  800  yards  from  the 


judge  of  the  control  of  proceedings  in  a  trial 
for  felony  bv  going  250  or  800  yards  from  the 
courtroom,  leaving  a  member  of  the  bar  pre< 
siding  in  his  absence,  and  being  gone  alx>at 
twenty  minutes,  during  which  the  trial  £oes 
on,  amounts  to  a  dissolution  of  the  court  which 
makes  the  trial  void.  Id^ 

Rules  of  deciaion* 

9.  A  will  will  not  be  construed  by  the 

courts  before  necessity   of   action  under   it 

arises.    May  v.  May  (D.  C.  App.)  767 

10.  Mere  difference  of  opinion  between  the 
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courts  and  the  law- making  power  is  not  suffi- 
cient ground  for  holding  a  statute  unconstitu- 
tional Chicago,  B,  db  Q,  R,  Co.  v.  8taU, 
Omaha  (Neb.)  481 

11.  Departure  from  decisions  previously 
made  is  required  by  the  policy  of  the  law  where 
adherence  to  them  would  be  productive  of 
more  evil  than  the  departure  therefrom  and 
the  establishment  of  a  better  and  sounder  rule. 
EvansHlle  v.  Senhenn  (Ind.)  728 

13.  On  questions  of  the  requirements  of  the 
state  Constitution  the  supreme  court  of  the 
state  is  not  at  liberty  to  set  aside  or  discard  its 
own  views  because  of  different  conclusions  by 
the  Federal  courts.  Indianapolis  v.  Namn 
(Ind.)  887 

Notes  and  Briefs. 
See  also  Trial. 
Courts;  jurisdiction  as  to  Indians.  419 

Disqualification  of  judge  as  a  taxpayer.   762 
Rule  of  decision  a«  to  validity  of  statutes. 

388 

CREDITORS' BILLS.    See  also  Action 
OR  Suit,  8. 

I  Notes  and  Brikfb. 

Creditors'  bills;  what  may  be  reached  by. 

544 

CRIMINAL  LAW.    See  also   Constitu- 
tional Law,  11;  Courts,  8;»Evidknce, 

7,  8;  Trial,  2, 18. 

1.  The  intent  with  which  an  act  is  done 
is  immaterial,  when  the  act  is  denounced  as 
unlawful  by  statute.  ^>ate  v.  Southern  R,  Co, 
(N.  C.)  246 

2.  The  disqualification  from  holding  of- 
fice for  five  years,  prescribed  by  g  85  of  the 
Illinois  civil  service  act  of  1895  as  a  punish- 
ment for  conviction  under  the  preceding  sec- 
tion, so  far  as  that  punishment  is  authorized 
without  an  indictment,  is  in  violation  of  111. 
Const,  art.  2,  §  8,  requiring  indictment  for 
criminal  offenses,  except  where  the  punish- 
ment is  "by  fine  or  imprisonment  otherwise 
than  in  the  penitentiary."  People,  Akin,  v. 
Eipley  {III)  775 

8.  A  suspension  of  sentence  without  con- 
ditions expressed  in  the  judgment  may  be  set 
aside  by  the  court  on  its  own  motion,  and  the 
execution  of  the  sentence  ordered  at  any  time 
daring  the  same  term.     W^>er  v.  State  (Ohio) 

472 
But  see  next  case. 

4.  Power  over  a  prisoner  is  lost  upon  in- 
definite suspension  of  sentence  without  recog- 
nizance after  his  plea  of  guilty,  and  the  court 
cannot  subsequently  sentence  him.  People, 
Smith,  V.  Allen  (111.)  478 

Notes  and  Briefs. 

Criminal  law;  suspension  of  sentence. 

472,  478 

Criminal  and  penal  liability  for  act  of  co- 
partner, servant,  or  agent:— (I.)  General  rules; 
(IL)  application  to  particular  subjects:  (a) 
crimes  against  the  person;  {b)  forgery,  bur- 
glary, larceny;  (e)  libel;  ((2)  violation  of  revenue 
41  L.  R.  A. 


laws;  ifi)  maintenance  of  nuisances;  {f)  adult- 
eration of  food  products;  ig)  trespass  in  wil- 
fully cutting  trees;  (A)  Sabbath  breaking;  (i) 
dealing  with  slaves;  (j)  gaming  on  licensed 
premises;  (Jc)  miscellaneous  offenses;  (III.)  vio- 
lation of  liquor  laws:  {a)  confiict  of  authority; 
(h)  unlawful  sale  generally:  (1)  by  partner;  (2) 
by  agent  or  servant;  {c)  selling  without  license: 
(1)  by  partner;  (2)  by  agent  or  servant;  {d)  sell- 
ing to  minors:  (1)  by  partners;  (2)  by  agents  or 
servants;  {e)  selling  to  habitual  drunkards;  {f) 
selling  on  Sundav:  {g)  violatign  of  other  mis- 
cellaneous provisions;  (h)  evidence  of:  (1)  pre- 
sumption and  burden  of  proof;  (2)  admissibil- 
ity; (3)  sufficiency;  (t)  question  for  jury.      650 

CURATIVE  ACTS.    See  also  Constitu- 
tional Law,  8;  Judgment,  4,  5. 

Notes  and  Briefs. 

Curative  acts;  to  validate  void  judgment. 


Validating  usurious  contract 


CURTESY. 


Notes  and  BRispa 
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589 


858 


As  a  vested  right. 

CUSTOM. 

A  custom  to  take  passengers  on  a  mixed 
freight  and  passenger  train  at  a  distance  from 
the  station  is  not  shown  by  the  fact  that  they 
sometimes  got  on  there,  where  no  direction, 
authority,  or  consent  to  do  so  is  shown,  except 
the  direction  of  a  baggageman  in  a  single  in- 
stance, and  the  fact  that  a  fiagman  saw  them 
board  the  train,  while  it  appears  that  the  train, 
when  made  up,  always  came  to  the  station. 
Jonee  v.  New  York  C.  A  H.  R.  R,  Co.  (N.  Y.) 

490 
DAMAGES. 

1.  Only  nominal  damages  can  be  given  to 
a  railroad  company  for  the  use  bv  a  telegraph 
line  of  the  space  occupied  by  its  pasts  and 
wires  along  the  railroad  right  of  way  through 
an  agricultural  section  of  country,  when  the 
use  and  occupation  of  the  right  of  way  for 
railroad  purposes  is  not  interfered  with  or  en- 
cumbered in  any  way.  Mobile  db  0.  R.  Co.  v. 
Postal  Teleg.  Cable  Co.  (Tenn.)  408 

2.  Mistakes  or  errors  of  a  physician  or 
sur^on  who  was  employed  in  the  exercise  of 
ordmary  care  will  not  preclude  the  recovery 
of  all  the  damages  sustained  from  personal  in- 
juries.   Selleck  V.  Janesville  (Wis.)  563 

8.  The  measure  of  damages  for  coal  mined 
in  good  faith  by  a  tenant  in  common  who  has  a 
contract  for  its  purchase  with  the  father  of  co- 
tenants,  who  are  infants,  and  under  a  belief  that 
the  purchase  will  be  ultimately  perfected  by  the 
probate  court  or  by  the  infants,  at  arriving  at 
full  age,  is  the  value  of  the  coal  in  place  at  the 
time  it  was  mined.  Keys  v.  Pittsburg  dt  W. 
Coal  Co.  (Ohio)  est 

4.  In  fixing  the  value  of  coal  mined  in 
good  faith  but  without  right,  by  a  tenant  in 
common,  the  existence  of  entries,  tramways, 
etc.,  owned  by  him  on  other  lands,  as  well  as 
every  other  circumstance,  natural  or  artificial. 
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which  tends  to  enhance  or  diminish  the  value, 
should  be  considered.  Id, 

NOTBS  AND  BbIEFB. 

Damai^es;  for  placing  telegraph  line  on  rail- 
road right  of  way.  408 
For  property  converted.  683 

DAMS. 

4. 


See  Eminent  Doicain,  8;  Waters, 


DEAD    ANIMALS.    See  also  Constitu- 
tional LaW,  15. 

Notes  and  Briefs. 

Dead  animals;  police  regulations  as  to.    220 

DEATH. 

1.  The  loss  of  services  of  a  minor  child 
killed  by  the  fault  of  another  does  not  give  the 
parents  at  common  law  any  right  of  action 
against  the  party  in  fault.  Quy",  C,  db  S,  F. 
R.  Co,  V.  Beall  (Tex.)  807 

2.  The  right  of  the  mother  of  an  unmar- 
ried minor  whose  father  is  dead  to  recover 
damages  for  the  death  of  the  child  under  a 
statute  giving  such  right  to  the  father  and 
mother,  or  the  survivor  of  them,  is  not  changed 
by  the  fact  that  she  has  married  another  man 
who  has  assumed  the  obligations  of  a  natural 
father  to  his  stepchild.  Benneuy  v.  Bavarian 
Brew,  Co,  (Mo.)  885 

8.  Children  have  no  right  of  action  for  the 
homicide  of  a  stepfather  on  whom  they  were 
entirely  dependent,  although  he  left  no  widow 
and  no  other  children,  under  a  statute  giving  a 
right  of  action  for  the  homicide  of  a  '*busband 
or  parent."  Marshall  v.  Macon  Sash,  D,  A  L, 
Co,  (Ga.)  211 

KOTES  AND  BRIEFa 

Death;  parent's  right  of  action  for  death  of 
child.  •  886 

Common- law  right  of  action  of  parent  for 
loss  of  services  of  child  killed;— (I.)  Rule  that 
DO  action  will  lie:  (a)  different  theories  as  to; 
{b)  doctflne  that  private  injury  is  merged  in 
public  wrong;  (e)  doctrine  that  human  life  is 
not  a  subject  of  civil  damages;  {d)  effect  when 
death  is  not  instantaneous;  (II.)  the  contrary 
rule;  (III.)  the  true  rule;  (IV.)  rule  when  in 
jury  consists  of  a  breach  of  contract.  807 

DEDICATION.    See  also  Easements. 

1.  Acceptance  by  public  authorities  is 
necessary  to  create  a  public  way  by  dedica- 
tion,   ^ter  V.  Qvnn  (Mass.)  268 

2.  A  man  cannot  dedicate  for  street  pur- 
poses land  upon  which  he  has  placed  a  home- 
stead, so  as  to  devest  the  rights  of  his  wife 
therein.    San  Franeisecv,  OTote{Ci^.)       885 

8.  Dedication  of  land  for  a  highway  is 
not  shown  by  the  fact  that  for  eight  years  the 
land  was  used  by  the  public  generally  for 
travel,  without  either  consent  or  objecUoh  on 
the  part  of  the  owner.  Id. 

DEEDS.    See  also  Husband  and  Wife,  8. 

1.  The  delivery  of  a  deed  to  a  third  per- 
son to  be  delivered  to  the  grantee  on  the  death 
of  the  grantor  transfers  the  title  subject  to  the 
41  L.  R.  A. 


life  interest  of  the  grantor.  Ameffoard  ▼. 
Arnegaard  (N.  D.)  258 

2.  The  regaining  of  possession  of  a  deed 
by  the  grantor  after  he  has  made  a  delivery 
intendea  to  be  absolute,  to  a  third  person,  to 
take  effect  on  his  death,  does  not  prevent  the 
deed  from  being  operative.  Id, 

8.  The  acceptance  by  a  grantee  of  a  deed 
which  has  been  delivered  to  a  stranger  relates 
back  to  the  time  of  delivery.  If  the  righta  of 
third  persons  have  not  intervened.  Id, 

Notes  and  Briefs. 

Deeds;  delivery  of,  when  complete.  258 

DEEDS  OF  TRUST.    See  Insolvbhct. 
DE  FACTO.    See  Officers,  8. 
DEFINITIONS.    See  also  Bigamy;  Pks- 

ALTT. 

A  penal  statute  is  one  which  imposes  a 
forfeiture  or  penalty  for  transgression  of  its 
provisions  or  doing  a  thing  prohibited.  Hall 
V.  :Norfolk  (§  W.  R.  Co,  (W,  Va.)  969 

DELIVERY.    See  Bills  and  Notbb,  1. 
DEMAND.    See  Mandamus,  7. 
DEMURRER.    See  Pleading.  8. 

DESCENT     AND     DISTRIBUTIOH. 

See  Husband  and  Wife,  2-4. 

DISORDERLY  HOUSE.     See  Injunc- 
tion, 7. 

DIVORCE.    See  Husband  a]|d  Wifb,  5-7: 
Judgment,  8. 

DRAINS  AND  SEWERS. 

Notes  and  Bbibfs. 

Drains  and  sewers;  injunction  by  nmnici* 

pality  against  nuisance  of.  325 

Discharge  of,  into  stream.  751 

EASEMENTS. 

The  use  for  more  than  100  years  of  a 
well-known  and  well  defined  roadway  from  a 
public  road  to  a  great  pond,  by  hunters, 
fishermen,  picnic  parties,  celebrators  on  public 
occasions,  and  by  whomsoever  choose,  without 
objection  and  without  obstruction,  does  not 
establish  a  way  by  prescription  or  dedication, 
where  it  does  not  appear  that  such  use  was 
with  the  express  or  implied  permission  of  the 
owners  of  the  land.  Slater  v.  Gunn  (Mass.) 
\  268 

EATING  HOUSE.    See  Civil  Rigbts. 

EJECTMENT. 

A  citv  may  maintain  ejectment  for  the 
possession  of  land  dedicated  for  use  as  a  street, 
although  it  does  not  own  the  fee.  ^n  Fran- 
cisco V.  Qrote  (Cal.)  885 

NOTBS  ANP   BrIBFS. 

Ejectment;  for  bed  of  street.  835 

ELECTIONS.    See    Yotbbs   and    Blbo- 

TIONa 


Elbctbioal  UsbsTand  Afplianorb— Ebtoppbl. 


885 


ELECTRICAL   USES   AHD    APPLI- 
ANCES. 

A  telephone  company's  lineman  who  is 
jniured  by  contact  with  a  span  wire  charged 
wiUi  electricity  by  a  trolley  wire,  an  insulator 
of  which  was  broken,  is  chargeable  with  neg- 
ligence which  will  preclude  his  recoveiy  of 
damages,  where  he  failed  to  test  the  insulator 
although  he  had  apparatus  by  which  he  could 
do  it,  and  knew  that  there  was  no  inspector, 
other  than  the  linemen,  to  make  such  tests. 
Anderion  v.  Inland  Teleph.  db  Teleg.  Co. 
(Wash.)  •  410 

ELECTRIC  LIGHTS. 

The  property  of  an  electric-light  com- 
pany is  so  far  devoted  to  a  public  use  when  the 
company  is  engaged  in  furnishing  light  for  the 
streets  and  inhabitants  of  a  municipality  that 
it  is  bound  to  furnish  light  impartially  to  all 
applicants  at  a  reasonable  price.  Oineinnati, 
K  db  /).  R.  Co.  V.  Bowling  Oreen  (Ohio)     422 


ELECTRIC    RAILWAYS. 

KENT  DoMAnv,  5,  6. 


See     Emi- 


ELEVATORS.    See    also    Mastbb    ajud 
Sertant.  7. 

1.  The  protection  of  a  freight  elevator 
'shaft  by  the  usual  method  of  a  railing  is,  in 

the  absence  of  direction  by  the  superintendent 
of  buildings,  sufficient  compliance  with  N.  T. 
consolidated  act.  g  487,  as  amended  bv  Laws 
1887.  chap.  666,  requiring  a  substantial  rail- 
ing or  trap  doors,  or  both,  as  directed  and  ap- 
5 roved  by  the  superintendent  of  buildings. 
(alhy  V.  New  York  Real  Estate  Asso.  (N.  Y.) 

487 

2.  The  insufficiency  of  a  railing  to  com- 
ply with  the  statute  reouiring  a  substantial 
railing  at  an  elevator  shaft  will  not  render  Uie 
owner  liable  to  a  person  who  falls  into  the 
shaft,  not  because  the  railing  is  insufficient, 
but  because  it  has  been  left  out  of  place,  and 
the  shaft  left  unguarded  by  the  negligence  of 
a  third  person  using  the  elevator.  Id. 

NoTEB  AND  Briefs. 

Elevators;    requirements  as  to  guards  for. 

487 

EHEINENT  DOMAIN.    See  also  Consti- 
tutional Law,  14;  Damages,  1. 

1.  Injury  to  the  interests  of  a  person,  re- 
sulting from  an  exercise  of  the  police  power, 
do  not  entitle  him  to  compensation  under  the 
law  of  eminent  domain,  if  no  part  of  his  lands 
or  property  is  taken  therefor.  State  v.  Griffin 
(N.  H.)  177 

2.  Overflowing  land,  not  as  a  mere  casual 
trespass,  but  as  the  effect  of  raising  the  water 
above  high-water  mark  to  improve  navigation, 
is  a  taking  of  property.  Carlson  v.  St,  Louis 
River  Dam  db  I.  Co,  (Minn.)  871 

8.  The  destruction  of  a  mill  and  a  mill 
dam  by  village  trustees!  in  time  of  danger,  to 
prevent  damage  to  a  highway  and  other  prop- 
erty, even  if  they  act  with  authority,  is  not  a 
taking  of  property  for  a  public  use  in  the  ex- 
ercise of  eminent  domain,  but  rather  an  exer- 
41  Lb  R.  A. 


else  of  the  police  power  of  the  state.    Aitken 
V.  WeOs  River  (Vt.)  566 

4.  A  condemnation  of  the  right  of  way  for 
a  telegraph  line  over  a  railroad  right  of  way 
is  authorized  by  Tenn.  Acts  1885,  chap.  IM 
(Shannon's  Code,  §§  1868.  1871).  conferring 
the  right  to  take  the  property  or  easements  of 
private  corporations  for  public  purposes  and 
internal  improvement.  Mobile  db  0.  R.  Co.  v. 
P^tal  Teleg.  Cable  Co.  (Tenn.)  408 

5.  Poles  of  an  electric  railway,  if  prop- 
erly placed,  do  not  give  ground  of  complaint 
to  an  abutting  owner,  whether  he  owns  the 
fee  of  the  street  or  not.  Snyder  v.  Fort  Mad- 
ison Street  R.  Co.  (Iowa)  .      845 

6.  An  electric  passenger  railroad  on  a 
country  highway  constitutes  an  additional  bur- 
den, and  cannot  be  built  without  the  consent 
of  the  abutting  owner  and  payment  of  com- 
pensation. 2^Kren  v.  Milwaukee  Blec.  R.  db  L. 
Co.  (Wis.)  576 

Notes  and  Briefs. 

Eminent  domain;  electric  railroad  as  addi- 
tional burden  on  highway.  575 

ESCROW.    See  also  Bills  and  Notes,  1. 

Notes  and  Briefs. 

Escrow;  of  note  in  hands  of  agent  or  attor- 
ney. 824 

ESTOPPEL. 

1.  An  estoppel  cannot  be  based  on  a  void 
decree.    Re  Christensen's  Estate  (Utah)       504 

2.  The  state  is  not  estopped  from  insisting 
upon  the  condition  prescribeid  for  the  business 
of  a  foreign  corporation,  by  failure  of  officials 
to  require  compliance  with  the  law  at  the 
proper  time,  Travelertt  Ins,  Co.  v.  Fricke 
(Wis.)  557 

8.  The  receipting  of  subsequent  bills  with- 
out mention  of  previous  checks  does  not  estop 
the  payee,  who  took  the  checks  as  payment, 
from  setting  up  the  forgery  of  indorsements 
thereon  and  collecting  them,  if  it  was  not  done 
with  the  intent  to  mislead,  or  with  any  expec- 
tation or  reason  to  believe  that  the  drawer 
would  in  consequence  thereof  do  or  omit  to  do 
anything  with  reference  to  the  checks.  Shep- 
ard  db  M.  Lumber  Co.  v.  Eldridge  (Mass.)    617 

4.  A  payee  of  a  check  which  is  stolen  from 
him  and  put  in  circulation  bv  forgery  is  es- 
topped from  collecting  the  check,  if.  with 
knowledge  of  these  facts,  he  misleads  the 
drawer  to  his  prejudice,  and  thereby  places  him 
in  a  worse  position  than  he  otherwise  would  be 
in  with  reference  to  the  assertion  or  protection 
of  his  rights  resulting  from  what  has  been  done 
with  the  check.  Id, 

5.  The  situation  of  the  drawer  of  checks 
who  has  paid  them  on  forged  indorsements  of 
the  payee's  name  and  holds  them  as  vouchers 
is  changed  to  his  prejudice,  so  as  to  estop  the 
payee  irom  collecting  them,  when  the  latter 
has  procured  them  as  paid  checks  without  giv- 
ing notice  of  his  intent  to  collect  them,  though 
stating  that  the  indorsements  are  forged,— 
especially  when  in  consequence  of  this  the 
drawer  does  not  give  immediate  notice  to  the 
drawee  of  the  forgery.  Id. 


Etidbnce. 


EVIDENCE*    8ec  also  Appeal  and  Eb- 

KOB,  9,  12;  Insubancb,  2. 
Judicial  notice. 

1.  Judicial  Dotice  will  be  taken  of  the  fact 
that  no  ordinary  man  could  go  through  a  hole 
16x20  inches,  unless  he  went  head  first,  or  with 
both  feet  first,  and  that  to  do  so  by  mere 
accident  would  be  very  improbable,  if  not  im- 
possible. Johns  V.  Northwestern  Jiut,  Relief 
A890.  (Wis.)  587 

2.  The  jury  may  draw  such  inference  as 
common  knowledge  will  suggest  respecting 
negligence  in  lying  down  and  going  to  sleep  in 
a  barn,  upon  hay  or  straw,  with  a  lighted  pipe 
in  one's  mouth.    LiUibridge  v.  MeCann  (Mich. ) 

381 

Presumptionfl  and  burden  of  proof. 

8.  No  intendment  of  law  or  presumption 
of  fact  can  be  made  in  favor  of  the  jurisdiction 
of  a  court  when  the  law  purporting  to  confer 
the  jurisdiction  is  void.  lie  Christensen*s  Es- 
tate (Utah)  504 

4.  An  attempt  to  procure  false  testimony 
or  to  corrupt  jurors  may  be  proved  for  the  pur- 
pose of  raising  a  presumption  against  the  party 
who  is  guilty  of  it.     AfeHugh  v.  McHvgh  (Pa. ) 

805 

S.^he  presumption  ag&iost  suicide  is  not 
sufficient  to  sustain  a  cause  of  action  under  an 
insurance  policy  against  death  brought  about 
by  "some  external  cause  or  accident,  and  not 
by  disease  or  any  voluntary  act,"  where  the 
insured,  who  went  to  bed  as  usual,  was  found 
next  morning  in  a  cistern  underground,  back 
of  the  house,  with  underclothes,  pants,  and 
stockings  on,  but  no  coat,  and  the  opening  to 
the  cistern  was  15x20  inches.  Johns  v.  North- 
toesiern  Mut.  Belief  Asso.  (Wis.)  587 

6.  The  declaration  of  his  age  made  by  an 
applicant  for  membership  in  a  beneficial  society 
to  whom  a  certificate  is  issued  and  by  whom 
payments  are  made  for  a  series  of  years  will  be 
presumed  correct  until  the  contrary  is  proved. 
Supreme  Council  of  Oolden  Star  Fraternity  v. 
Gonklin  (N.  J.  Err.  &  A  pp.)  449 

7.  The  burden  of  proving  an  alibi  is  upon 
defendant  after  the  state  has  made  out  a  prima 
facie  case,— to  the  extent,  at  least,  of  raisiog  a 
reasonable  doubt  of  guilt.  State  v.  Thornton 
(8.  D.)  530 

8.  A  person  is  not  deprived  of  the  pre- 
sumption of  innocence  by  a  statute  making  it 
an  offense  to  have  possession  of  prohibited  ar- 
ticles which  are  of  no  lawful  use.  Ford  v. 
State  (Md.)  551 

9.  A  presumption  of  negligence  does  not 
arise  from  the  fact  of  an  injury,  when  the  act 
that  caused  the  injury  is  wholly  unknown  or 
undisclosed.    Benedick  v.  Potts  {^d.)  478 

10.  Injury  to  a  person  who  was  on  a  car 
when  it  entered  a  tunnel  on  a  mimic  railway 
operated  as  an  amusement,  and  was  not  on  the 
car  when  it  emerged,  but  was  found  in  an  un- 
conscious state  in  the  tunnel,  does  not  raise  a 
presumption  of  the  proprietor's  negligence, 
when  there  was  no  defect  in  or  abnormal  con- 
dition affecting  the  means  of  actual  transpor- 
tation, and  the  other  occupants  of  the  car 
passed  safely  through.  Id, 

11.  An  inference  of  negligence  attributable 
41  UKA. 


to  a  carrier  may  arise  when  a  passenger  is  in- 
jured through  some  defect  in  the  carrier's  ap- 
pliances or  some  act  or  omission  of  the  carrier^s 
servant,  which  might  have  been  prevented  by 
a  high  degree  of  care.  Whalen  v.  Consolidated 
Traction  Co.  (N.  J. Err.  &  App.)-  83e 

Documentary. 

12.  A  Bible  in  which  the  names  and  dates 
of  birth  of  several  members  of  the  same  family 
are  recorded,  without  proof  of  when  or  by 
whom  written,  or  of  the  knowledge  the  writer 
had  of  the  facts  recorded,  or  that  the  persons 
whose  names  and  dates  of  birth  are  written 
therein  ever  acknowledged  it  to  be  an  authen- 
tic family  record,  and  when  the  entries  are  not 
shown  to  have  been  contemporaneous  with  the 
facts  stated,  is  not  competent  proof  of  the  age 
of  any  person  whose  name  may  be  recorded 
therein.  Supreme  Council  of  Golden  Star  Fra- 
ternity V.  Gonklin  (N.  J.  Err.  &  App.)         449 

Demonstrative. 

13.  A  box  of  sand  containing  impressions 
of  shoe  tracks,  which  a  witness  testifies  that  he 
made  with  the  shoes  of  the  accused  person,  and 
that  they  are  identical  with  those  he  found  in 
the  sand  upon  a  desert,  is  admissible  in  evi- 
dence for  the  purpose  of  accurately  describing 
the  appearance  of  the  tracks  on  the  desert 
which  are  claimed  to  have  been  made  by  the 
accused.     People  y ,  Searcey  {Ck\.)     -  157 

Parol  as  to  writinn^s. 

14.  Parol  evidence  may  be  given  to  show 
that  the  terms  of  the  contract  when  commer- 
cial paper  is  indorsed  in  blank  are  different 
from  tbat  which  the  law  implies.  United 
States  Nat.  Bank  v.  Oeer  (Neb.)  439 

15.  A  restrictive  indorsement  in  unambig- 
uous language  cannot  be  contradicted  or  ex- 
plained by  evidence  resting  in  parol.  Id. 

16.  Extrinsic  evidence  is  admissible  to 
show  that  an  ordinance  or  regulation  is  unrea- 
sonable, arbitrary,  and  oppressive  in  its  opera- 
tion. Moore  v.  JMstriet  of  Columbia  (D.  C. 
App.)  208 

Opinions. 

17.  The  fact  that  hypothetical  questions  to 
a  physician  are  based  in  part  upon  his  personal 
examination  and  knowledge  does  not  make 
them  objectionable.    Selleckv.  JanesfciUe  (Wis. ) 

563 

18.  Acquaintances  of  a  person  whose  san- 
ity is  the  subject  of  judicial  inquiry,  when 
able  to  instance  expressions  or  acts  of  sanity  or 
insanity,  although  not  experts,  may  give  their 
opinions  as  to  the  sanity  or  insanity  of  the  per- 
son.   Be  Christensen's  Estate  (Utah)  504 

Declarations. 

19.  Evidence  of  what  a  person  said  while  in 
his  right  mind  after  the  injury  causing  his 
death,  tending  to  show  that  the  injury  was 
caused  by  his  own  fault  or  neglij^ence,  is  ad- 
missible against  his  administrator  m  an  action 
under  Ohio  Rev.  Stat,  g^  6134.  6185,  for  dam- 
ages caused  by  his  death.  Helman  v.  Pitu- 
burg,  C.  C.  A  St.  L.  B.  Go.  (Ohio)  860 

Relevancy. 

20.  Evidence  that  persons  charged  with. 
shooting  firearms  without  reasonable  excuse, 
within  the  corporate  limits  of  a  town,  shot  at 
a  rabbit  in  the  corn  patch  of  one  of  them  who 
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(had  suffered  from  the  depredations  of  rabbits 

in  his  garden,  is  admissible  as  tending  to  show 

a  reasonable  excuse  for  the  shooting.     GheBter- 

JeldY.  RatliffiQ.C.)      -  608 

21.  The  representative  character  of  an  ex- 
ecutrix will  not  prevent  evidence  that  she  has 
attempted  to  procure  false  testimony, — espe- 
cially when  she  is  personally  interested  in  the 
litigation.     McHugh  v.  McHvgh  (Pa.)  805 

22.  Evidence  that  a  brakeman  was  in  the 
habit  of  lowering  the  ca^e  into  a  mine  at  too 
great  speed  is  not  admissible  upon  the  question 
of  his  incompetency,  in  case  of  an  accident 
•caused  by  his  turning  the  brake  the  wrong 
way  and  letting  the  cage  fall.  Walkowfki  v. 
Penokee  dt  G,  Consol.  Mines  (Mich.)  83 

Notes  and  Briefs. 

Evidence;  burden  of  proof  as  to  master's 
■knowledge  as  element  of  negligence.  149 

Presumption  of  negligence.  478 

Burden  and  measure  of  proof  of  an  alibi: — 
<I.)  Proof  by  defendant  beyond  a  reasonable 
doubt;  (II.)  proof  by  defendant  by  a  prepond- 
•erance  of  evidence:  (a)  general  rules;  (b)  as  af- 
fected by  reasonable  doubt  on  whole  case; 
<in.)  proof  by  defendant  to  raise  a  reasonable 
doubt;  (IV.)  proof  by  prosecution  beyond  a 
reasonable  doubt:  (a)  general  rule  as  to  burden 
of  proof;  (&)  measure  of  proof;  (c)  considera- 
tion of  all  the  evidence;  {d)  how  jury  should  be 
instructed;  (V.)  time  covered  by  proof.        530 

Entries  in  family  Bible  or  other  religious 
book  as  evidence:— (I.)  General  rule;  (II.) 
grounds  upon  which  admitted;  (III.)  cases  in 
which  admitted:  (a)  in  general;  (^)on  the  testi- 
mony of  the  party  making  them;  (c)  on  the 
testimony  of  a  party  to  the  action;  (d)  on  the 
testimony  of  a  third  party;  (IV.)  time  of  entry 
material;  (V.)  necessity  of  production  of  book; 
<VI.)  necessity  of  proof  of  handwriting;  (VII.) 
when  declarant  is  alive;  (VIII.)  when  excluded; 
(IX. )  right  of  jury  to  book  in  retirement.     449 

EXECUTORS  AND  ADMINISTRA- 
TORS. See  also  Banks,  1;  Evidence, 
21;  Judgment,  6. 

1.  A  person  is  not  disqualified  as  an  ex- 
€CUtor  because  of  large  indebtedness  to  the 
estate,  which  he  denies,  making  his  interest 
antacronistic  and  hostile  to  that  of  the  estate 
and  beneficiaries  of  the  will,  where  the  statutes 
(Ala.  Code  1896.  §g  45-48)  provide  not  only 
that  letters  shall  be  issued  to  persons  named  as 
•executors  in  the  will,  **if  they  are  fit  persons," 
but  also  specify  as  grounds  of  unfitness  minor- 
ity, conviction  of  an  infamous  crime,  or  in- 
competence by  reason  of  intemperance,  im- 
providence, or  want  of  understanding,  adding 
that  in  case  of  unfitness  for  the  causes  enumer- 
ated letters  of  administration  may  be  granted. 
Eidd  V.  Bates  (Ala.)  154 

2.  Intestate  property  wanted  for  distribu- 
tion is  assets  for  an  administrator  de  bonis 
non,  under  the  Connecticut  statutes,  even  if 
the  property  has  been  "administered"  within 
the  common  law  meaning  of  that  term.  CJiam- 
berlin's  Appeal  (Conn.)  204 

8.  An  administrator  de  bonis  non  has  the 
Tight,  even  at  common  law,  to  receive  intes- 
41  L.  R.  A. 


tate  property  which  still  exists  in  specie,  un- 
changed and  unconverted,  in  the  hands  of 
a  third  person  who  has  no  legal  right  to  it, 
even  if  he  has  received  it  from  an  executor 
whose  accounts  have  been  settled  and  ap- 
proved. Id. 
4.  It  is  not  the  duty  of  the  court  of  probate 
to  pass  upon  the  legal  validity  of  claims 
sought  to  be  made  avidlable  through  the  ap- 
pointment of  an  administrator  de  bonis  non, 
when  asked  to  appoint  him,  but  onlv  to  de- 
termine that  a  claim  is  made  in  good  faith  and 
appears  to  have  some  foundation  in  fact  or  in 
law.  Id. 
5.  A  court  of  probate  has  incidental  power 
to  construe  wills  for  the  purpose  of  deciding 
whether  a  claim  under  them  is  made  in  good 
faith,  and  is  or  is  not  prima  facie  utterly  with- 
out any  foundation  in  law  or  in  fact,  so  far  as 
this  is  necessary  to  determine  the  existence  of 
the  conditions  for  the  exercise  of  its  power  to 
appoint  administrators  de  bonis  non.          Id. 

Notes  and  Briefs. 
Executors;  disqualification  of.  154 

Liability  for  devastavit.  704 

Presumption    in   case   of    stale    demands 
against.  805 

Administrators  de  bonis  non;  assets  of.     205 

EXEMPTION.    See  Taxes,  1. 

EXPRESS  COMPANY.    See  Fines,  2. 

FARE.    See  Constitutional  Law,  14. 

FINDING.    See  Appeal  and  Erbob,  5. 

FINES. 

1.  A  statute  directing  half  of  a  forfeiture 
or  fine  to  be  paid  to  the  informer  does  not  vio* 
late  Ya.  Const,  art.  8,  §  7,  setting  apart  as  a 
permanent  literary  fund  "all  fines  collected." 
Southern  Exp.  Co.  v.  Com.,  Walker  (Va.)     486 

2.  A  pecuniary  forfeiture  under  Va.  Code, 
§  1220,  for  the  charge  by  an  express  company 
of  greater  rates  than  it  is  authorized  to  charj^e, 
is  not  within  Va.  Const,  art.  8,  g  7,  setting 
apart  for  a  literary  fund  "all  fines  collected 
for  offenses  committed  against  the  state."  Id. 

3.  Va.  Code,  §  1220,  fixing  at  |100  the 
minimum  fine  for  the  charge  by  an  express 
company  of  rates  greater  than  it  is  authorized 
to  charge,  and  failing  to  prescribe  a  maximum 
limit,  does  not  violate  Va.  Const,  art.  1,  §  11, 
prohibiting  the  imposing  of  "excessive  fines." 

Id. 

Notes  and  Briefs. 
Fines;  what  are.  437 

FIREARMS.    See  Evidence,  20;  Trial,  6. 

FIRE   DEPARTMENT.     See  also  Mu- 
nicipal Corporations,  5. 

The  right  to  maintain  a  fire  department 
in  a  city  or  town  is  one  of  the  rights  vested  in 
the  people  of  municipalities,  which  is  to  be  ex- 
ercised without  legislative  interference,  except 
as  the  law-making  body  prescribes  rules  to  aid 
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the  people  of  the  municipality  in  exercising 
such  right.    State,  Smyth,  v.  Mootm  (Neb.) 

624 

FIBE  INSURANCE.    See  Insubahtge. 

FIRES.    See  also  Nsoligxnce,  8;  Pbox- 
IMATB  Causb. 

1.  Lying  down  to  smoke,  on  hay  or  straw, 

in  a  barn,  and  going  to  sleep,  with  a  lighted 

'  pipe  in  one's  mouth,  may  be  found  by  the  jury 

to  constitute  negligence.    lAUtbridge   v.  Me- 

Cann  (Mich.)  881 

3.  The  owner  of  a  building  takiog  fire 
from  another  building  which  is  set  on  fire 
through  the  negligence  of  another  person, 
without  any  intervening  cause,  has  a  riffht  of 
action  against  the  person  whose  negligence 
started  the  fire.  Id. 

Notes  ahd  Bribfb. 

Fire;  negligence  in  causing;  liability  for. 


Liability  for  damage  caused  by. 

FISHERIEa 

Notes  akd  Briefs. 
Access  to  waters  for. 
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FLOOD.    See  Waters,  Notes  and  Briefs. 

FOOD. 

Notes  and  Briefs. 

Criminal  liability  for  adulteration  of,    by 
servant,  sgent,  or  partner.  65(3 

FOOTPRINTS.    See  Appeal  and  Error, 
4;  Evidence,  18. 

FOREIGN     CORPORATIONS.      See 

Corporations,  S. 

FORGERY.    See  also  Banks,  5,  6;  Checks; 
Estoppel,  8-5;  Notice. 

Notes  and  Briefs. 
Forgery;  estoppel  to  allege.  617 

Criminal  liability  for  agent's  act  in.  652 

FRAUD.    See  also  Hr brand   and  Wife, 
2-4. 

1.  A  sale  made  on  the  faith  of  a  report 
furnished  by  a  commercial  agency  cannot  be 
rescinded  for  fraud,  if  it  is  not  shown  that  the 
buyer  ever  made  anv  statement  of  his  standing 
to  the  agency,  or  referred  the  seller  to  such  re- 
port.   SiUer  V.  EUis  (Miss.)  707 

2.  One  who  refers  to  a  statement  by  a 
commercial  agency  for  his  standing,  for  the 
purpose  of  procuring  credit,  is  guilty  of  fraud 
which  will  entitle  the  seller  to  rescind,  if  the 
condition  there  shown  is  infinitely  better  than 
in  truth  it  is,  although  he  did  not  give  the  in- 
formation to  the  agency.  Jd 


FREIGHT  TRAIN. 
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See  Custom. 


GAMING. 

Notes  and  Bbiefs. 

Criminal  liability  for  act  of  servant,  agent, 
or  partner.  65^ 

GARBAGE. 

Notes  and  Briefs. 

Injunction  by  municipality  against  nuisance 
of.  384 

GARNISHMENT.     See   also   CoNsnTU- 
TIONAL  Law,  18. 

1.  The  situs  of  a  debt  is  at  the  domidl  of 
the  creditor  for  the  purpose  of  garnishment. 
Louistille  d  N.  E.  Co.  y.  Nash  (Ala.)  881 

2.  Payment  by  a  garnishee  of  a  judgment 
which  was  void  for  want  of  jurisdiction  oyer 
the  nonresident  creditor  will  not  be  a  defense 
to  an  action  by  the  latter.  Id. 

GIFT. 

A  delivery  of  a  savings  bank  book  con- 
taining entries  of  deposits  to  the  credit  of  the 
one  delivering  it,  with  the  intention  to  give  the 
person  to  whom  it  is  delivered  the  deposita 
represented  by  such  book,  accompanied  with 
appropriate  words  of  gift,  is  a  sufficient  deliv- 
ery to  constitute  a  valid  gift  of  such  deposits, 
without  written  assignment  or  transfer.  Poller 
V.  Hieks  (Ohio)  m^ 


Notes  and  Brief& 
Gift;  of  savings  bank  deposit. 
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GOLDEN  CHAIN.    See  Benevolent  So- 
cieties. 

GOODWILL. 

1.  The  goodwill  of  a  school,  which  be- 
longs to  one  of  the  persons  forming  a  cori)ora- 
tion  to  conduct  it  under  his  name,  becomes  the 
exclusive  property  of  his  estate  on  the  expira- 
tion of  the  corporation.  Bingham  School  v. 
Oray  (N.  C.)  248 

2.  A  break  in  the  operation  of  a  school, 
after  it  has  been  carried  on  for  many  years  at 
a  certain  place  by  persons  belonging  to  one 
family,  does  not  forfeit  the  right  of  the  proper 
representative  of  the  family  to  revive  the  school 
at  the  same  place,  as  against  another  member 
of  the  family  who  has,  during  the  cessation  of 
the  school  at  that  place,  opened  a  school  in  an- 
other part  of  the  state,  which  he  claims  to  be- 
the  successor  of  the  original  school.  Id. 

Notes  and  Briefs. 

Qoodwill;  in  school  kept  by  family.        248 

GOVERNOR.    See  Mandamus,  2;  Munic- 
ipal Corporations,  5. 

GRAND  JURY. 

Notes  and  Briefs. 
Number  of.  718- 

GUARANTT.    See  Banks,  4:  Bills  and- 
Notes,  2,  8;  Insurance,  12. 
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HABEAS  CORPUS. 

The  court  will  not,  on  habeas  corpus 
proceedings  instituted  by  a  parent  to  test  the 
detention  of  a  child  in  a  public  institution,  in- 
quire into  the  regularity,  legality,  or  sufficiency 
of  the  proceedings  before  tne  judge  or  magis- 
trate which  resulted  in  the  committal,  where 
the  detention  is  manifestly  for  the  welfare  of 
the  child,    titate,  Bethell,  v.  Kiltdngton  (Tenn.) 


HEALTH.  See  also  Constitutional  Law, 
18,  19,  28.  27. 

Notes  and  Briefs. 

Health;  injunctions  by  municipality  against 
nuisance  affecting.  822 

HIGHWAYS.  See  also  Dedication; 
Ejectment;  Eminent  Domain,  5,  6; 
Injunction,  2. 

1.  Poles  for  an  electric  railway  must  not 
be  so  placed  as  to  interfere  unnecessarily  with 
the  right  of  abutting  owners  to  use  and  enjoy 
their  property.  Snyder  v.  Fort  Madison  Street 
E,  Co.  (Iowa)  845 

2.  A  purchaser  of  a  street  railway  so  con- 
structed as  to  make  the  street  dangerous  is  lia- 
ble for  injupy  thereby  caused  to  a  traveler  in 
the  street,  although  he  has  permitted  the  rail- 
way company  to  remain  in  possession  under 
an  option  to  purchase  the  property,  but  without 
any  agreement  binding  the  company  to  remedy 
the  defective  condition  of  the  street.  Sehaefer 
V.  Fonddu  Lac  (Wis.)  287 

8.  The  negligence  of  private  parties  piling 
,  lumber  in  a  street,  either  for  themselves  or 
when  delivering  it  to  the  city,  will  not  render 
the  city  liable,  in  the  absence  of  notice,  either 
express  or  implied.  EvaneviUe  v.  Senhenn 
(Ind.)  •  728 

4.  The  implied  duty  o(  the  owner  to  use 
reasonable  care  in  inspecting  and  repairing  a 
grate  in  a  sidewalk  in  front  of  his  premises 
does  not  cease  on  leasing  a  part  only  of  the 
structure  on  the  abutting  land  and  its  occu- 
pation by  a  tenant,  although  that  part  includes, 
by  implication,  the  exclusive  right  of  the  ten- 
ant to  use  the  grate  as  a  beneficial  appurte- 
nance.    Ganandaiguay,  Foster  (^,Y.)       554 

5.  The  persons  '^primarily  liable,"  against 
whom  remedies  must  be  exhausted  under  a 
city  charter  before  action  against  the  city  can 
be  brought  for  the  dangerous  condition  of  a 
street,  include  all  persons  liable  for  the  wrong, 
whether  at  common  law  or  under  a  statute. 
Schatfer  v.  Fond  du  Lac  (Wis.)  287 

Notes  and  Briefs. 

Highway;  relative  liability  of  city  and  pri- 
vate person  for  defects  in.  288 

Rights  of  abutting  owners  as  to  poles  of 
electric  railway.  845 

Liability  for  excavation  under  sidewalk. 

555 

HOMESTEAD.  See  also  Dedication,  2; 
Husband  and  Wife,  8. 

A  sale  of  a  homestead  under  order  of  a 
probate  court,  for  the  benefit  of  minor  chil- 
41  L.  R.  A. 


dren  who  enjoy  it  as  a  descended  or  trans- 
mitted homestead  from  the  deceased  home- 
steader, is  not  in  violation  of  Ark.  Const  art. 
9,  g  6,  giving  them  an  interest  in  the  rents  and 
profits  of  Uie  homestead  during  minority,  and 
providing  that  on  the  widow's  death  all  of  the 
homestefui  shall  be  vested  in  them.  Merrill  v. 
Earns  (Ark.)  714 

Notes  and  Briefs. 

Homestead;  Jurisdiction  of  probate  court 
over.  714 

HOSPITALS. 

Notes  and  Briefs. 
Injunction  against,  by  local  authorities.    324 

HOUSE  OF    CORRECTION.    See  also 
Habeas  Corpus. 

1.  The  power  conferred  upon  county 
judges  by  Tenn.  Acts  1891,  chap.  195,  to  cause 
children  to  be  brought  before  them,  and  com- 
mit them  to  the  industrial  school  at  Nashville, 
if  they  come  within  anv  of  the  descriptions 
therein  set  out,  contemplates  a  proceeding  in 
open  court  and  a  proper  investigation  upon 
which  to  base  a  committal;  and  an  arbitrary 
committal  by  the  county  judge  upon  his  per- 
sonal knowledge  of  the  facts,  without  such  a 
proceeding,  is  irregular.  State,  Beihell,  v. 
Kiltington  (Tenn.)  284 

2.  The  provision  of  Tenn.  Acts  1891, 
chap.  195,  g  o,  that  no  child  under* eight  shall 
be  committed  to  the  industrial  school  at  Nash- 
ville, was  made  to  protect  the  institution,  ami 
cannot  be  enforced  for  the  purpose  of  releasing- 
from  the  institution  and  restoring  to  improper 
hands  a  child  whose  welfare  would  not  be 
subserved  by  such  release,  and  whose  age  is 
uncertain  under  the  proof.  Idl 

HUSBAND  AND  WIFE.    See  also  Con- 
stitutional  Law,  9;  Judgment,  8. 

1.  A  married  woman  cannot  form  a  part- 
nership with  her  husband  under  Mo.  Rev.  Stat- 
chap.  61,  §  4,  making  her  liable  for  debts  con- 
tracted before  marriage  and  those  contracted 
after  marriage  in  her  own  name,  as  well  as  for 
her  torts  in  which  her  husband  took  no  part. 
Raggett  v.  Hurley  (Me.)  362 
Fraud  on  wife's  property  rig^hts. 

2.  A  secret  unrecorded  deed  made  by  a 
roan  to  his  son  on  the  eve  of  a  second  mar- 
riage, for  the  purpose  of  preventing  the  home- 
stead right  of  the  wife  from  vesting  on  the 
marriage,  while  an  inducement  to  her  to  marry 
him  was  a  proposal  to  build  a  substantial 
dwelling  on  the  homestead,  is  fraudulent  as  to 
her  homestead  right,  and  void  as  to  that,  but 
is  not  void  in  toto.  Arnegaard  v.  Arnegaard 
(N.  D.)  258 

3.  The  fact  that  a  wife's  homestead  right 
might  be  devested  by  the  removal  of  the 
family  from  the  land  will  not  prevent  a  secret 
deed  of  the  land  by  the' husband  on  the  eve  of 
the  marriage  from  being  fraudulent  as  to  her 
homestead  right.  Id, 

4.  The  fact  that  a  wife  will  receive  a  por 
tion  of  her  husband's  personal  estate  does  not. 

i  however  large  that  may  be,  prevent  a  secret 
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•deed  of  bis  real  estate,  made  on  the  eve  of 
their  marriage,  from  being  fraudulent  as  to 
her.  Id. 

Divorce. 

5.  An  equitable  division  of  property 
jointly  accumulated  by  persons  living  together 
as  husband  and  wife  can  be  made  by  the  court 
in  an  action  for  divorce  wherein  the  marriage 
is  found  to  be  void  because  of  a  prior  marriage 
of  one  of  the  parties,  and  a  decree  of  nullity 
is  entered,  although  the  court  has  no  author- 
ity to  grant  alimony  as  such.  Werner  v.  Wer 
ner  (Kan.)  349 

6.  The  legislature  cannot  grant  a  divorce 
at  the  instance  of  a  party  at  fault,  without  the 
consent  of  the  party  not  at  fault.  Be  Chris 
Unsen'e  Estate  (Utah)  504 

7.  The  communication  of  syphilis  to  a 
wife  by  her  husband,  who  has  the  disease  in 
the  tertiary  stage  and  is  probably  Incurable, 
whereby  she  is  kept  in  a  constant  state  of  suf- 
fering, is  a  ground  for  a  divorce  under  1  Pep- 
per &  L.  Dig.  p.  1638,  pi.  11,  allowing  a  di- 
vorce for  cruel  and  barbarous  treatment  en- 
dangering the  wife's  life  or  rendering  her 
oondition  intolerable  and  life  burdensome. 
MeMahen  v.  McMalien  (Pa.)  802 
Annulment  of  marriaire. 

8.  The  annulment  of  a  marriage  because  the 
husband  is  constitutionally  afflictid  with  syph- 
ilis, and  in  a  state  in  which  his  chances  of  cure 
are  verv  remote  and  doubtful,  may  be  granted, 
under  Mass.  Pub.  Stat.  chap.  145,  §  11,  on  the 
ground  of  fraud,  where,  with  knowledge  of 
his  condition,  he  did  not  inform  his  wife  in 
regard  to  it,  and  she,  learning  of  it  on  the  day 
of  the  marriage  soon  after  the  cermony,  re- 
fused to  live  with  bim  as  his  wife,  and  filed  the 
libel  for  anulling  the  marriage  before  its  con- 
summation.    Smith  V.  Smitii  (Mass.)  800 

Notes  and  Briefs. 

Husband  and  wife;  partnership  of.  362 

Equitable  division  of  property  on  decreeing 

nullity  of  marriage.  849 

Divorce  for  cruelty.  802 

HYPOTHETICAL   QUESTION.      See 

Evidence,  17. 

ICE.    See  Waters,  8. 
IGNORANCE.    See  Lotteries. 
IMITATIONS.    See  Injunction,  10,  12. 

INCOMPETENT  PERSONS.    See  Evi 

dknce.    18 ;    Poor  and   Poor   Laws ; 
Taxes,  2. 

INDEPENDENT  CONTRACTOR.   See 

Master  and  Servant,  11. 

INDIANS.    See  also  Courts,  1. 
Notes  and  Briefs. 
Indians;  regulation  of  intercourse  with.  419 
INDICTMENT. 

Allegations  to  show  that  the  accused 
knew  what  the  articles  were  that  he  had  in  his 
possession  are  not  necessary  in  an  indictment 
41  L.  R.  A. 


under  Md.  Laws  1894,'  chap.  810,  §  178,  mak 
ing  it  unlawful  to  have  possession  of  any  rec- 
ord of  numbers  drawn  in  a  lottery,  or  of  any 
lottery  ticket,  or  anything  in  the  nature  theie> 
of,  unless  they  are  held  for  the  purpose  of  pro- 
curing or  furnishing  evidence  of  a  violation  of 
the  law.    Ford  v.  StaU  (Md.)  551 

INDORSEMENT.  See  Banks.  8, 4;  Bills 
AND  Notes,  2,  4;  Evidence,  14,  15. 

INDUSTRIAL   SCHOOL.     See  House 

OP  Correction,  8. 

INFANTS.  See  also  Habeas  Ck)RruB| 
Homestead;  House  of  Corbection,  1' 
Neoliobnce,  6,  -8-10;  Unborn  Chil' 
drbn. 

1.  An  infant  can  impeach  a  decree  in  a 
suit  to  which  he  was  a  party,  onlv  upon  a 
ground  which  would  invalidate  it  in  case  of 
any  other  person,  such  as  fraud,  collusion,  or 
error.    Harrison  v.  TurnlniU  (Va.)  708 

2.  An  infant  is  not  prevented  from  assert- 
ing his  rights  by  next  friend  against  a  decree 
settling  an  estate  in  which  he  is  interested, 
whenever  he  sees  fit  to  do  so.  by  Va.  Code, 
§  8424,  allowing  him  to  show  cause  against 
such  decree  within  six  months  after  he  becomes 
of  age.  Id, 

Notes  and  Briefs. 

See  also  Negligence. 

Infants;   effect  of  judgment  on  rights  of. 

704 

INHERITANCE  TAX.    See  Taxes,  8,  9. 

INJUNCTION.  See  also  Action  ob  Soit, 
1.2. 

1.  All  expenditure  of  public  money  at  a 
place  prohibited  by  the  Constitution  is  a  mis- 
application thereof  which  may  be  prevented 
by  injunction,  for  the  reason  that  it  is  against 
the  declared  will  of  the  people.  SteUe,  Mc- 
Cain, V.  Metsehan  (Or.)  692 

2.  A  mandatory  injunction  to  compel  the 
removal  of  an  electric-light  pole  may  be  granted 
when  the  pole  is  placed  in  front  of  the  plain- 
tiff's property  without  necessity  therefor,  for 
the  purpose  of  annoying  him  and  to  injure  and 
depreciate  the  value  of  his  property.  8nfder 
V.  Fort  Madison  Street  R.  Co.  (Iowa)  345 

8.  An  injunction  against  a  trespass  may 
be  granted  for  the  inadequacy  of  the  relief  at 
law,  where  an  action  at  law  has  been  brought, 
but  the  insolvency  of  the  defendant  makes  it 
impossible  to  collect  a  judgment  against  it  for 
damages.    /SZa^er  v.  Oe/nn  (Mass.)  268 

To  ofllcera  of  lodg^. 

4.  A  court  of  equity  has  power  to  enjoin 
the  members  of  the  supreme  lodge  of  a  frater- 
nal beneficiary  association  from  excluding  any 
properly  qualified  state  representatives  from 
the  right  to  vote.  Supreme  Ijodge  Order  of 
Golden  Chain  v.  Simering  (Md.)  720 

5.  An  injunction  against  the  performance 
of  the  duties  of  the  officers  of  a  fraternal  ben- 
eficial association,  to  which  defendants  claim 
to  have  been  elected,  sought  on  the  ground 


Innocence — Insurance. 
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that  the  election  was  invalid  because  persons 
entitled  to  vote  were  denied  the  right,  is  not 
the  proper  remedy, — especially  when  it  does 
•not  appear  that  this  was  done  in  bad  failh.  Id. 
An^ainst  Blauufhter  house. 

6.  An  equitable  action  by  a  city  to  compel 
the  removal  or  abatement  of  a  slaughter  house 
affecting  the  comfort  and  convenience  of  the 
public,  but  not  injurious  to  the  public  health, 
is  authorized  by  a  charter  empowering  the  city 
to  compel  the  owner  of  any  unwholesome, 
noxious  house  or  place  to  cleanse,  remove,  or 
abate  the  same  from  time  to  time  *'as  often  as 
may  be  necessary  for  the  health,  comfort,  and 
convenience  of  the  inhabitants  of  said  city." 
Bed  Wing  v.  Oupiil  (Minn.)  821 
Against  bawdy  house. 

7.  An  injunction  against  keeping  a  bawdy 
house  on  certain  premises  cannot  be  granted 
because  it  is  obnoxious  to  the  neighborhood 
and  unfavorably  affects  the  salable  value  of 
property  in  the  locality.    Neaf  v.  Palmer  (Ky.) 

219 
Against  prosecution. 

8.  An  injunction  against  criminal  pro- 
ceedings, whether  for  violations  of  statutes  or 
ordinances,  will  not  be  granted  even  when  the 
constitutionality  of  the  statute  or  the  validity 
or  reasonableness  of  the  ordinance  involved  is 
alleged.  Paulk  v.  Sycamore  (Ga.)  772 
Against  use  of  trademark  or  trade- 
name. 

9.  An  injunction  will  not  be  granted  to 
restrain  the  use  of  a  trademark  which  is  de- 
ceptive in  falsely  representing  that  the  goods 
sold  under  such  traaemark  are  manufactured 
at  a  particular  place  which  has  a  reputation 
for  making  such  goods.  Coleman,  B.  dt  W, 
Co,  V.  Dannenberg  Co.  (Ga.)  470 

10.  Owners  of  flouring  mills  in  Minne- 
apolis, Minnesota,  having  established  a  high 
reputstion  for  flour  bearing  the  names  "Minne- 
apolis" and  *  'Minnesota"  by  using  a  superior 
quality  of  hard  spring  wheat  and  all  of  them 
using  the  same  process  and  the  same  kind  of 
machinery  and  subjecting  their  product  to  the 
same  kind  of  inspection,  may  have  an  injunc- 
tion against  the  use  of  such  names  on  flour  of 
lower  grade,  w.hich  is  made  in  Milwaukee 
from  wheat  of  different  grade.  PHlsbury- 
Washburn  Flour  Mills  Co.  v.  Eagle  (C.  C. 
App.  7th  C.)  162 

11.  The  fact  that  one  of  the  mills  of  com- 
plainants who  seek  an  injunction  against  the 
deceptive  use  of  the  name  of  a  city  on  a  prod- 
uct made  elsewhere  is  situated  outside  the 
city  limits  will  not  preclude  relief,  when  that 
mill  is  for  all  practical  purposes  a  part  of  the 
complainants'  plant  within  the  city.  Id. 

12.  An  exclusive  or  proprietary  right  in 
words  or  labels  used  is  not  necessarjr  in  order 
to  obtain  an  injunction  against  unfair  compe- 
tition in  trade  by  the  deceptive  use  of  such 
words  or  labels.  Id. 

Notes  and  Bbiefs. 

Injunction;  by  municipal  corporations 
against  nuisances  affecting  public  morals, 
peace,  and  good  order,  and  health  and  safety: 
—(I.)  Public  morals,  peace,  and  good  order: 
{a)  intoxicating  liquors;  {h)  public  amusements; 
41  L.  R.  A. 


(II.)  public  health  and  safety:  {a)  in  general: 
{b)  burial  grounds,  etc.;  (c)  hospitals,  etc.;  ((f) 
garbage,  etc. ;  {e)  sewers  and  drains;  (/)  trade 
or  business;  {a)  buildings  and  other  structures. 

821 
Against  use  of  stream  to  float  logs.  497 

Against  state  ofllcers;  by  taxpayer.  698 

To  suspend  officers  of  corporation.  720 

Against  prosecution  for  offense.  772 

INNOCENCE.    See  Evidence,  8. 

INSANE  ASYLUM.  See  State  Institu- 
tions. 

INSOLVENCY. 

1.  An  insolvent  who  makes  a  deed  of  trust 
for  creditors  is  not  liable  on  contracts  made  by 
the  trustee  in  administering  the  trust.  WeUs- 
atone  Mercantile  Co.  v.  Grover  (N.  D.)         262 

2.  Creditors  who  join  with  an  insolvent 
debtor  in  his  deed  of  trust  by  which  a  trustee 
is  to  continue  the  business  as  long  as  he  shall 
deem  it  for  the  interest  of  the  creditors  to  do 
so,  with  the  entire  management  and  control  of 
the  business,  and,  when  he  deems  it  best,  to 
sell  the  property  and  pay  the  claims  of  the 
creditors  from  the  proceeds, — are  not  the  real 
proprietors  of  the  business,  so  as  to  become 
liable  for  goods  purchased  by  the  trustee  in 
the  prosecution  of  the  business,  but  their  rela- 
tion to  him  is  that  of  beneficiary  and  trustee, 
and  not  that  of  principal  and  agent.  Id. 

8.  An  assignment  for  benefit  of  creditors 
will  be  annulled  by  the  preference  therein  of 
an  usurious  debt,  where  there  is  a  statutory 
right  of  action  to  recover  back  the  entire  inter- 
est when  usury  has  been  paid.  Eiller  v.  Ellis 
(Miss.)  707 

4  The  release  by  a  creditor  of  all  personal 
claim  against  an  assignor  for  creditors  who 
makes  a  preference  in  favor  of  such  creditor 
will  not  make  the  creditor  a  purchaser  of  the 
assignment,  if  the  assignor  was  hopelessly  in- 
solvent and  the  release  was  ezecutea  to  uphold 
the  assignment,  and  not  to  procure  either  it  or 
the  prelerence.  Id. 

5.  The  release  by  creditors  of  personal 
claims  against  the  assignor  in  consideration  of 
a  preference  in  their  favor  in  an  assignment 
for  benefit  of  'creditors  does  not  entitle  the  as- 
signee to  hold  the  assigned  property  as  a. pur- 
chaser for  value  for  the  satisfaction  of  such 
claims,  if  he  was  a  party  to  a  fraudulent  pref- 
erence which  annulled  the  assignment.        Id. 

Notes  and  Briefs. 
Insolvency;  effect  ofjSpreferring  an  usurious 
debt  in  an  assignment  for  creditors:— (I.)  (Gen- 
eral doctrine  stated;  (II.)  limitation  of  this 
note;  (III.)  deed  of  assignment  rendered  void; 
(IV.)  preference  of  actual  debt  sustained,  but 
usury  rejected;  (V.)  preference  of  usurious 
debt  sustained  generally;  (VI.)  who  may,  and 
who  may  not,  urge  the  usurious  character  of 
the  debt  preferred.  707 

INSURANCE.  See  also  Benevolent  So- 
cieties; Conflict  of  Laws.  1;  Corpo- 
rations, 8;"  Evidence,  5,  6;  Trial,  5. 

1.  The  license  of  a  foreign  insurance  com- 


Insubancb. 


pan^  for  the  current  year  may  be  revoked  by 
the  insurance  commissioner,  under  Wis.  Rev. 
Stat,  g  1965,  on  account  of  its  failure  to  pay 
the  full  license  fees  required  by  §  1220  for  past 
years  during  which  it  has  done  business  within 
the  state,  as  its  failure  to  comply  with  the  law 
is  a  present,  existing  failure.  T}rateler^  Ins. 
Co.  Y.  Fncke  {W\s.)  567 

2.  An  accident  insurance  policy  is  not 
within  Pa.  act  May  11,  1881,  providing  that 
no  application,  constitution,  or  by-laws  refer- 
red to  in  a  life  or  fire  insurance  policy,  shall 
be  received  in  evidence  or  considered  part  of 
the  policy  or  contract,  unless  correct  copies 
are  contained  in  or  attached  to  the  policy. 
Standard  L.  A  A,  Ins.  Co.  v.  Carroll  (C.  C. 
App.  8d  C.)  194 

8.  The  rule  that  all  ambiguities,  obscuri- 
ties, and  uncertainties  in  a  polfoy  of  fire  insur- 
ance, are  to  be  resolved  most  favorably  to  the 
assured,  has  no  application  whatever  to  plain 
language  used  in  such  connection  as  to  leave 
no  room  to  say  reasonably  that  the  parties 
might  have  intended  either  of  two  meanings. 
Thvrston  v.  Burnett  d>  B.  D.  Farmers^  Mut. 
F.  Ins.  Co.  (Wis.)  816 

Conditions. 

4.  A  proviso  exempting  an  accident  insur- 
ance company  from  liability  for  injuries  to  a 
person  "in  or  on  any  such  conveyance  not  pro- 
vided for  the  transportation  of  passengers" 
does  not  include  injuries  received  by  a  passen- 
ger while  on  a  locomotive  of  a  passenger  train 
at  the  invitation  of  a  railroad  ofl^cial.  Berliner 
V.  TraxeUr^  Ins.  Co.  (Cal.)  467 

5.  The  use  of  wood  to  make  power  in  a 
steam  engine,  not  only  when  moving  it  to  the 
place  where  it  is  to  operate  a  thre^ing  ma- 
chine, but  also  to  run  the  machine  for  half  an 
hour  before  any  coal  is  used,  and  then  con- 
tinuing to  use*  wood,  together  with  a  small 
quantity  of  coal,  for  about  fifteen  minutes  and 
until  a  fire  occurs, — is  not  permitted  by  an 
insurance  policy  which  requires  the  use  of 
"coal  for  fuel,  with  sufficient  wood  to  kindle 
or  start  the  fire."  Thurston  v.  Burnett  dt  B, 
D.  Farmers'  Mut,  F.  Ins.  Co,  (Wis.)  316 
Donblinnf  insurance. 

6.  A  passenger  does  not,  b^  riding  on  a 
railroad  engine  by  invitation  of  an  officer  of 
the  road,  lose  his  character  as  a  passen^rer 
within  the  meaning  of  an  accident  policy  which 
doubles  the  amount  of  the  insurance  in  case  of 
injury  to  a  passenger  "in  any  passenger  con- 
veyance using  steam,"  etc.  Berliner  v.  Trat- 
elert^  Ins.  Co.  (Cal.)  467 
Increase  of  hasard. 

7.  A  provision  in  an  accident  insurance 
policy  for  smaller  indemnity  in  case  the  in- 
sured is  injured  while  engaged  in  an  occupa- 
tion more  hazardous  than  that  specified  in  the 
application  is  reasonable,  and  will  be  enforced 
\iy  the  courts.  Standard  L.  &  A.  Ins.  Co.  v. 
Carroll  (C.  C.  App.  8d  C.)  194 

8.  A  person  insured  by  an  accident  policy 
in  a  preferred  class  as  a  mining  expert  is  not, 
while  riding  as  a  passenger  on  a  railroad  loco- 
motive, within  a  proviso  reducing  the  amount 
of  insurance  if  he  is  injured  "in  any  occupa- 
tion or  exposure  classed  ...  as  more  haz- 
ardous than  that  here  given."  Berliner  v. 
Tratelers'  Ins.  Co.  (Cal.)  467 
41  L.  R.  A, 


9.  An  increase  of  the  risk  or  hazard  is  not 
shown  by  the  mere  fact  of  the  levy  of  attach- 
ments and  executions  upon  property.  Eerman 
V.  KaU  (Tenn.)  "  700 

Chansre  of  title  or  interest. 

10.  The  word  "occupants"  in  the  provision 
of  a  policy  making  it  void  for  change  of  inter- 
est, title,  or  possession,  "except  change  of  oc- 
cupants without  increase  of  hazard,"  is  not 
limited  to  real  property,  but  applies  to  persoiial 
property  also.  Id, 

11.  The  levy  of  attachments  and  subsequent 
executions  on  propertjr  without  increasiDg  the 
hazard  does  not  avoid  an  insurance  policy 
which  provides  that  it  shall  be  void  for  change 
of  interest,  title,  or  possession,  except  change 
of  occupants  without  increase  of  hazard.  Id. 
Other  insurance;  prorating^. 

12.  A  "standard  guaranty  to  maintain  80 
per  cent  insurance,"  stamped  on  the  face  of  a 
policy  of  fire  Insurance,  does  not  supersede  a 
provision  that  the  policy  shall  be  void  in  case 
of  other  insurance,  at  least  when  that  policy 
itself  is  for  more  than  80  per  cent  of  the  value  of 
the  property.    Cutlery.  Boyal  Ine.  Co. {Conn. \ 

159 
18.  A  provision  of  an  insurance  policy  as  to 
prorating  in  case  of  loss  of  property  covered 
by  several  policies  controls  another  provision 
that  the  interest  of  a  mortgagee  or  trustee  shall 
not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property.  Sun  Ins, 
Office  Y.  Varble  (Ky.)  192 

14.  Insurance  of  a  lessor's  interest  in  the 
premises,  on  which  the  lessee  also  had  pro- 
cured  insurance  for  the  lessor's  benefit,  as  hi» 
lease  required  him  to  do,  will  cover  such  part 
of  the  loss  insured  against  as  remains  after  the 
application  of  the  policies  taken  by  the  leasee, 
where  they  fail  to  cover  the  whole  loss  because 
of  a  stipulation  in  them  for  prorating  with  all 
other  insurance  on  the  premises.  Id. 

Total  loss* 

16.  The  total  destruction  of  a  building 
within  the  meaning  of  an  insurance  policy 
means  its  complete  destruction  as  a  building, 
but  not  necessarily  the  absolute  extinction  of 
all  its  materials,  or  even  that  no  part  of  it  cno 
be  left  standing.  Corbett  v.  S^ing  Garden 
Ins.  Co.  (N.  Y.)  81S 

16.  Insurance  on  a  leasehold  interest  against 
the  total  destruction  of  a  building  which  will 
terminate  the  lease  gives  no  right  of  recovery 
when  the  roof  is  burned  off,  the  interior  de- 
stroyed, and  the  woodwork,  aashes,  and  glasa 
gone,  while  the  iron  front  is  considerably  dam- 
aged, but  the  foundation  and  four  walls  re- 
main substantially  intact,  and  the  building- 
can  be  repaired  for  but  little  more  than  one 
third  its  value.  Id. 
Interest  of  creditors. 

17.  Creditors  of  an  insolvent  have  no  right 
to  the  proceeds  of  his  life  insurance  made  pay- 
able to  other  persons,  where  he  paid  the  pre- 
mium therefor  only  by  a  worthless  check,  and 
never  put  into  the  insurance  anything  upon 
which  the  creditors  could  have  had  any 
claim.    Roberts  v.  Winton  (Tenn.)  275 

Notes  and  Briefs. 
Insurance; ^effect  of  guaranty  to  maintain 
certain  per  cent  of  insurance.  160 


Intbmt— Laks. 


EfiFect  of  attachments  and  executions  upon; 

occupancy  of  personal  property.  700 

On  life;  rights  of  creditors  to.  274 

Construction  of  policy.  816 

Construction  of  policy;  effect  of  negligence 

of  insured.  467 

Total  loss;  what  is.  818 

INTENT.  See  Cabbibrs,  9;  Criminal  Law, 
1. 

INTEREST.    See  also  Usury. 

Unpaid  license  fees  of  a  foreign  cor- 
.poration  bear  legal  interest  from  the  date  upon 
which  they  ought  by  law  to  have  been  paid. 
Travelers'  Ins,  Co,  v.  Frieke (Wi%,)  557 

INTERNAL  REVENUE. 

Notes  Ain>  Briefs. 

Criminal  or  penal  liability  for  act  of  agent, 
partner,  or  servant.  •  654 

INTOXICATING  LIQUORS. 

Notes  and  Briefs. 

Criminal  liability  for  act  of  partner,  servant, 
or  agent.  650 

JUDGE.    See  Courts,  6. 

JUDGMENT.  See  also  Action  or  Suit, 
4;  Estoppel,  1;  Evidence,  8;  Garnish- 
mbnt,  2;  Infants;  Set-Off. 

1.  A  motion  for  judgment  non  obstante 
veredicto  cannot  be  made  after  the  judgment  is 
entered.     Hurt  v.  Ford(iAo.)  828 

2.  Judgment  upon  the  pleadings  may  be 
entered  after  the  verdict  has  been  set  aside  on 
a  motion  for  judgment  non  obstante  veredicto, 
which  makes  the  necessary  averments,  but 
which  cannot  be  sustained  as  a  motion  of  the 
latter  kind  because  it  was  not  made  until  after 
the  Judgment  was  entered.  Id. 

Void. 

3.  A  decree  of  divorce  granted  without 
jurisdiction  of  the  subject-matter  or  of  the  per- 
son, or  without  any  cause  for  divorce  stated, 
and  without  proof,  is  absolutely  void.  JRe 
Christensen's  Estate  (Utah)  604 
Va.Udatiiiff. 

4.  The  law-making  power  cannot  validate 
void  judgments.  Id, 

5.  A  judgment  may  be  validated  bv  the 
legislature  if  rendered  by  a  court  with  jurisdic- 
tion of  the  subject-matter  and  the  person,  and 
its  invalidity  is  due  to  the  omission  of  some  es- 
sential step  which  the  legislature  had  a  right 
to  dispense  with.  Id, 
As  a  bar. 

6.  A  decree  establishing  claims  against  a 
decedent's  estate,  and  ordering  the  sale  of  real 
estate  to  pay  them,  is  a  complete  bar  to  an  ac- 
tion against  the  executor  for  a  devastavit,  and 
against  the  claimant  to  compel  a  return  of  the 
property,  so  long  as  it  remains  in  force,  when 
the  action  is  brought  by  heirs  of  decedent,  who 
were  parties  to  the  former  suit  in  person  or  by 
41  L.  R.  A. 


representation.    Harrison  v.    Tumbull 


rVa.) 
708 


Openinf^  lien. 

7.  A  court  in  openins^  a  mere  money  judg- 
ment has  no  power  to  order  that  the  lien  there- 
of shall  continue  in  existence  and  attach  to 
such  judgment  as  mav  subsequently  be  ren- 
dered in  the  cause.  Farmer^  Loan  eft  T,  Co, 
V.  KiUinger  (Neb.)  222 

Notes  and  Briefs. 
See  also  Set-Off. 
Non  obstante  veredicto,  824 

Power  of  legislature  to  validate.  505 

Effect  of  fraudulent  decree.  704 

Continuing  lien  of  judgment  opened  or  set 
aside  to  permit  a  defense:— (I.)  Distinction  be- 
tween opening  and  setting  aside  or  vacating 
judgment:  (IL)  power  to  continue  lien  on 
opening  judgment;  (III.)  the  Pennsylvania 
and  Ohio  rules:  (lY.)  effect  of  continuance  of 
lien;  (y.)the  second  or  final  judgment;  (YI.) 
the  final  enforcement  or  collection.  222 

JURISDICTION.  See  Evidence,  8; 
Judgment,  8,  5;  Justice  of  the  Peace, 
1. 

JURY.  See  also  Appeal  and  Error,  6-8; 
Eyidenoe,  2;  New  Trial,  1;  Tiual,  1-8, 
14. 

1.  The  fact  that  some  names  on  the  iury 
panel  were  not  on  the  last  assessment  roll  of 
the  county,  as  the  law  provides  thev  should  be, 
does  not,  of  itself,  sustain  a  challenge  to  the 
panel.    People  v.  Searcey  (Cal.)  157 

2.  The  omission  of  a  township  in  select- 
ing the  jury  list  from  the  wards  and  town- 
ships of  the  county,  which  by  Cal.  Code  Civ. 
Proc.  g  206,  is  to  be  in  proportion  to  their  in- 
habitants, is  not  shown  by  the  fact  that  the 
list  does  not  include  the  names  of  any  persons 
in  a  town  which  is  within  the  township  but 
constitutes  only  a  part  of  it.  Id. 

JUSTICE  OF  THE  PEACE.  See  also 
Prohibition,  2. 

1.  A  justice  of  the  peace  has  no  jurisdic- 
tion of  any  cause  of  action  unlcnown  at  com- 
mon law  and  not  authorized  by  statute.  Nor- 
folk diW.  R.  Co.  V.  Pinnacle  Coal  Co.  (W.  Va.) 

414 

2.  The  exclusion  of  the  justices  of  the 
peace  of  a  single  town  from  the  exercise  of  an v 
criminal  jurisdiction,  by  N.  Y.  Laws  1896, 
chap.  22,  relieving  them  of  the  duty  to  enforce 
the  criminal  law,  denving  them  compensation 
for  such  business,  and  virtually  prohibiting  all 
peace  officers  from  obeying  the  writs  of  such 
justices  in  criminal  cases, — is  a  violation  of  N. 
Y.  Const,  art.  6,  which  provides  for  justices  of 
the  peace,  without  expressly  saying  what  a 
justice  of  the  peace  shall  be.  People,  Burby, 
Y,Howland{N.Y,)  888 

Notes  and  Briefs. 

Justice  of  the  peace;  character  of  court  of; 
constitutional  office.  888 

LAKE.    See  Constitutional  Law,  26. 


894 


Landlord  and  Tenant — Limitation  op  Actions. 


LANDLORD  AND  TENANT.    See  also 
Highways,  4;  Insurance,  14, 16. 

1 .  The  partial  destructioD  of  a  building  is 
within  the  provision  of  Ey.  Stat.  §  2297,  that 
a  mere  agreement  of  a  lessee  to  repair  will  not 
bind  him  to  restore  buildings  destroyed  by  fire 
or  other  casualty.  Sun  Ins,  Office  v.  Varble 
(Ky.)  792 

2.  A  landlord  is  liable  for  injury  to  his 
tenant  from  the  fall  of  a  porch  which,  to  his 
knowledge  at  the  time  of  the  lease,  had  drawn 
away  from  the  house,  and  which  he  attempted 
to  repair,  but  negligently  left  unsafe.  Willcox 
V.  Hines  (Tenn.)  278 

8.  A  landlord  is  liable  to  his  tenant  for 
such  defects  and  dangers  as  are  in  existence 
when  the  lease  is  made,  provided  he  knows  of 
them  or  ought  to  know  of  them,  and  provided 
also  that  the  tenant  does  not  know  of  them, 
and  could  not  know  of  them,  both  parties  in 
the  matter  exercising  reasonable  care  and  dili- 
gence. Id, 
Notes  and  Briefs. 

Landlord's  liability  for  defects  in  premises. 

555 
LARCENY. 

Notes  and  Briefs. 
Criminal  liability  for  agent's  act  in.         652 

LAW  OP  PLACE.      See   Conflict   of 
Laws. 

LEGISLATURE.       See    Husband    and 
Wife,  6. 

LIBEL. 

Notes  and  Briefs. 
See  also  Evidence. 

Libel;  criminal  liability  for  agent's  act  in. 

658 
LIBERTY. 

Notes  and  Briefs. 
What  is.  625 

LICENSE.    See  also  Corporations,  3;  In- 
surance, 1;  Interest. 

Notes  and  Briefs. 
License  of  peddlers.  ^  501 

Requiring  payment  for  preceding  year.   558 

LIENS.    See  also  Judgment,  7;  Payment, 
1;  Taxes,  7. 

1.  An  agreement  by  a  contractor  for  pay- 
ment in  securities,  which  when  accepted  would 
waive  a  lien,  does  not  before  payment  prevent 
an  inchoate  lien  under  Ey.  act  1888,  creating 
mechanics'  liens,  but  providing  that  they  shall 
not  attach  unless  a  statement  is  furnished  for 
filing  within  a  time  specified.  Central  TruH 
Co.  V.  Eichmand,  K  I.  dtB.  E.  Co.  (O.  C.  App. 
6th  C.)  458 

2.  The  waiver  of  a  lien  by  a  contractor 
will  not  affect  subcontractors'  liens  under  Ey. 
act  1888,  which  gives  liens  to  *'all  persons 
who  perform  labor  or  furnish  labor  or  materi- 
als ..  .  by  contract  .  .  .  or  by  sub- 
contract thereunder,"  independent  of  that  of 
the  main  contractor.  Id, 
41  L.  R.  A. 


3.  A  provision  for  payment  to  a  con- 
tractor in  instalments  is  not  binding  on  sub- 
contractoi's  so  as  to  afifect  their  rights  to  a  lien 
under  a  statute  giving  them  liens  independent 
of  that  of  the  main  contractor.  Id, 

4.  The  distribution  among  subcontractoia 
of  the  original  contract  price,  which  is  the 
limit  of  aggree:ate  liens,  should  be  made  upon 
the  basis  of  the  entire  lienable  claim  of  eadi 
subcontractor,  and  payments  by  the  owner  to 
each  of  them  must  W  applied  thereon  up  to 
the  amount  of  his  share,  when  made  in  the 
progress  of  the  work,  although  no  lien  there- 
for had  been  perfected.  Id, 

5.  The  price  for  which  railroad  bonds  were 
sold  by  a  contractor  when  indorsed  by  another 
railroad  company  in  consideration  of  the  stock 
of  the  company  which  issued  them  is,  for  the 
purpose  of  determining  the  extent  of  subcon- 
tractors' liens,  to  be  deemed  their  value  to  the 
contractor,  where  be  took  the  stock  and  bonds 
in  payment,  although  the  indorsement  was 
afterwards  adjudged  to  be  invalid  and  the 
stock  had  no  market  value.  Id. 

6.  The  money  value  of  a  contract  for  rail- 
road construction,  calling  for  payment  in 
bonds  and  stock  is,  for  the  purpose  of  fixing 
the  limit  of  subcontractors'  liens,  the  market 
value  of  the  bonds  and  shares  when  actually 
delivered  in  pursuance  of  the  contract.        Id. 

7.  The  time  when  the  last  labor  was  per- 
formed by  the  claimant,  and  not  by  other  lien- 
ors, is  that  from  which  to  compute  the  time  for 
filing  his  claim  under  the  Eentucky  lien  act 
of  1888.  §  4,  requiring  a  statement  ''within 
sixty  days  after  the  last  day  of  the  last  month 
in  which  any  labor  was  performed."  Id. 

LIEUTENANT      GOVERNOR.        See 

Mandamus,  8. 

LIFE  INSURANCE.    See  Iksubance,  17. 

LIGHTS.    See  Railboads,  3,  Not£s  A2n> 
Briefs. 

LIMITATION  OF  ACTIONS.    See  also 

Corporations,  8. 

1.  A  foreign  corporation  having  its  resi- 
dence in  another  state  is  not  entitled  to  the 
benefit  of  the  statute  of  limitations.  Tranel- 
ers'  Ins,  Co.  v.  Fricke(Wis.)  557 

2.  The  absence  from  the  state  of  a  priD- 
cipal  debtor  does  not  suspend  the  running  of 
the  statute  of  limitations  in  favor  of  his  surety. 
Mozingo  v.  Eoss  (Ind.)  612 

8.  A  partial  payment  by  a  principal  debtor 
will  not  suspend  the  running  of  the  statute  of 
limitations  in  favor  of  his  surety.  Id. 

4.  Payments  by  the  maker  of  a  note  will 
not  interrupt  the  running  of  the  statute  of  lim- 
itations as  to  an  indorser*!  under  Mo.  Kev.  8tat« 
^  6795,  which  provides  that  nothing  contained 
m  the  two  preceding  sections  (which  require 
an  acknowledgment  or  promise  to  be  in  writ- 
ing, subscribed  by  the  party  to  be  charged,  and 
that  a  person  shall  not  be  bound  by  an  acknowl- 
edgment or  promise  of  a  joint  obligor)  * 'shall 
alter,  take  away,  or  lessen  the  effect  of  the 
payment  of  any  principal  or  interest  made  by 
any  person."    Maddox  v.  Duncan  (Mo.)      581 
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Notes  and  Bribfs. 

Payments  by  maker  to  interrupt  statute  as 
to  indorser.  582 

LOCAL     SELF-GOVERNMENT.    See 

Fire  Department;  Municipal  Corpo- 
RATioNB,  Notes  and  Briefs. 

LOOS.    See  Waters,  2,  Notes  and  Briefs. 

LOTTERY.     See     also    Constitutional 
Law,  11;  Indictment. 

Ignorance  of  the  fact  that  the  articles 
which  a  person  has  in  his  possession  are  policy 
books  and  slips,  which  it  is  an  offense  for  him 
to  have  under  Md.  Laws  1894.  chap.  310.  §178, 
does  not  constitute  any  defense.  Ford  y.  JState 
(Md.)  551 

MANDAMUS. 

1.  Mandamus  to  state  officers  whose  terms 
expire  pending  the  proceeding  cannot  be  en- 
forced against  their  successors  unless  they  are 
substituted  as  parties,  and  this  may  be  done 
under  N.  Y.  Code  Civ.  Proc.  §  1980.  People, 
Broderiek,  v.  Morton  (N.  Y.)  281 

2.  A  mandamus  will  not  issue  to  compel 
the  performance  of  an  act  .by  the  ^  governor  of 
the  state.  Id, 

8.  Mandamus  to  the  lieutenant  governor 
and  speaker  of  the  assembly  may  be  issued 
when  the  legislature  is  not  in  session.  Id, 

4.  The  duty  of  railroad  companies  to  con- 
struct or  repair  viaducts  within  a  city  may  be 
enforced  by  mandamus.  Chicago,  B,  A  Q.  R. 
Co,y,  State,  Omaha  (Neb.)  481 

5.  The  operation  of  a  street  railway  can  be 
enforced  by  mandamus  where  a  company 
which  has  acquired  the  right  and  commenced 
to  perform  the  service  attempts  to  discontinue 
it.  Biate,  Orinaf elder,  v.  Spokane  Street  B,  Co. 
(Wash.)  515 

6.  One  who  lives  adjacent  to  a  street  rail- 
way and  owns  considerable  property  there, 
which  he  has  improved,  relying  upon  the  facil- 
ities afforded  by  the  line,  has  a  material  indi- 
vidual interest  which  entitles  him  to  be  a 
relator  in  mandamus  to  enforce  the  operation 
of  the  line.  Id, 

7.  A  prior  demand  for  the  operation  of  a 
street  railway  is  not  absolutely  necessary  to  sus- 
tain a  proceeding  for  mandamus  to  compel  its 
operation.  Id. 

Notes  and  Briefs. 

Mandamus;  to  governor  and  other  state  of- 
ficers. 281 
To  compel  operation  of  carrier's  line.       515 
In  case  of  discretion.  817 

MANUFACTURES.    See  Taxes,  8. 

MARRIAGE.    See  Husband  and  Wife. 

MARSHALING    ASSETS    AND    SE- 
CURITIES. 

Claims  havine  a  common  security  take 
pro  rata  on  their  full  amount  without  deduc- 
41  L.  R.  A. 


tion  for  payments  made  by  the  debtor  on  ac- 
count of  his  personal  liabilitv.  Central  Trust 
Co,  V.  Richmond,  N,  I,  AB.  k.  Co.  (C.  C.  App. 
6th  C.)  458 

MASTER   AND    SERVANT.    See  also 
Civil  Rights;  Trial,  12. 

1.  The  fall  of  an  additional  staging  con- 
structed on  the  main  staging  in  a  building  by 
an  employee  of  the  builder,  at  the  request  of  an 
employee  of  a  manufacturer  who  had  come  to- 
put  up  ornamental  work  made  on  the  builder's 
order,does  not  render  the  manufacturer  liable  to 
his  employee  who  was  injured  by  the  fall  of  the 
staging,  where  he  was  told  when  sent  to  do  the 
work  that  the  builder  would  see  to  the  staging, 
although  he  was  assured  by  his  foreman  that 
it  would  be  entirely  safe.  Channon  v.  San- 
ford  Co.  (Conn.)  200 

2.  Failure  to  equip  freight  cars  with  self- 
couplers  constitutes  negligence  per  se,  Oreen- 
lee  V.  Southern  R.  Co.  (N.  C.)  809- 

8.  An  extension  of  time  procured  from  the 
Interstate  Commerce  Commission  by  railroad 
companies  for  placing  self-couplers  upon 
freight  cars  merely  relieves  the  companies- 
from  the  penalty  provided  in  the  Act  to 
Regulate  Commerce,  but  does  not  relieve  them 
from  the  le^al  liability  to  employees  for  fail- 
ure to  provide  suitable  appliances  in  general 
use.  Id, 

Incompetence  of  serTant. 

4.  A  master  who  has  used  due  care  in 
employing  a  servant,  and  has  properly  in- 
structed him,  has  no  further  duty  until  he  re- 
ceives notice  of  conduct  which  denotes  incom- 
petency. Walkowski  v.  Penokee  db  O.  Consol, 
Mines  (Mich.)  88^ 

5.  Incompetence  which  will  render  an  em- 
ployer liable  for  the  act  of  an  employee  iDJur- 
ing  a  coemployee  is  not  shown  by  the  mere  fact 
that,  after  operating  the  machinery  correctly 
for  seven  months,  he,  at  the  time  of  the  injury, 
forgot  and  turned  it  the  wrong  way.  Id. 

6.  An  employer  is  not  chargeable  with 
notice  that  one  employed  to  manage  the  brake 
controlling  the  passenger  cage  connected  with 
a  mine  has  become  incompetent,  from  the  fact 
that  the  engineer  thought  that  he  ran  the  cage 
too  fast,  if  there  is  nothing  to  show  that  the 
information  had  reached  the  employer.       Id, 

7.  Due  care  in  employing  a  boy  seventeen 
years  old  to  manage  the  brake  controlling  the 
passenger  cage  connected  with  a  mine  is  shown 
by  the  tacts  that  the  machinery  is  simple  and 
easily  managed,  and  that  the  employer  makes 
due  'inquiry  as  to  the  applicant's  experience 
and  ability,  and  receives  satisfactory  replies 
before  employing  him.  Id, 

8.  Negligence  is  not  shown  by  the  mere 
fact  of  employing  a  boy  seventeen  or  eighteen 
years  old  to  manage  the  brake  controlling  the 
passenger  cage  connected  with  a  mine.  Id. 
Assumption  of  risk. 

9.  A  brakeman's  knowledge  that  cars  are 
not  furnished  with  self  couplers  does  not  make 
him  assume  the  risk  by  continuing  in  the 
service  and  coupling  the  cars  in  the  course  of 
his  duty.     Greenlee  v.  Southern  R.  Co.  (N.  C.) 

89& 
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Contribntory  nef^lierf nee. 

10.  Contributory  negligence  of  a  brakeman 
in  coupling  cars  will  not  preclude  a  recovery  for 
injury  caused  by  the  absence  of  self-couplers, 
which  constituted  continuing  negligence  of 
the  master,  and  existed  subsequently  to  his 
negligence.  Id. 

Independent  contractor* 

11.  The  negligence  of  an  independent  con- 
tractor or  his  employee,  in  blasting  out  a  ledge 
of  rock  which  extends  close  up  to  the  ^all  of 
a  building  on  adjoining  property  is  not  charge- 
able to  his  employer,  who  engaf^ed  him  to  ex- 
cavate the  lot  preparatory  to  building  thereon. 
Berg  v.  Pargons  (N.  Y.)  891 

Notes  and  Briefs. 

Relation  of  servant  while  working  for  third 
•person.  202 

Negligence  of  railroad  company  as  to  em- 
ployees. 400 

Knowledge  as  an  element  of  an  employer's 
liability  to  an  injured  servant:— (I.)  Introduc- 
tory; (b.)  actual  knowledge;  (IH.)  construc- 
tive knowledge;  (IV.)  rule  when  the  danger- 
ous condition  is  due  to  the  act  of  a  stranger  or 
of  a  fellow  servant,  or  to  the  operation  of  some 
abnormal  physical  force;  (Y.)  imputed  knowl- 
edge of  probable  future  events;  (YD  circum- 
stances charging  an  employer  with  knowledge 
of  the  condition  of  his  instrumentalities;  (YII.) 
duly  of  actiye  inspection  of  instrumentalities 
when  first  used;  (VIII.)  duty  of  active  inspec- 
tion of  instrumentalities  while  in  use;  (IX.)  em- 
ployer's duty  to  know  the  character  and  capac- 
ity of  his  servants:  (X.)  employer's  duty  as  to 
the  supervision  of  appliances  not  owned  by 
him,  but  used  by  his  servants;  (XL)  assigna- 
bility of  the  duty  of  inspection;  (XII.)  em- 
ployer's liability  qualified  by  the  servant's 
duty  to  acquaint  himself  with  his  environment; 
(XIII.)  whose  knowledge  is  imputed  to  the 
employer;  (XIY.)  duties  of  a  master  after 
learning  of  a  danger  to  which  his  servant  is 
exposed;  (XV.)  knowledge  as  an  element  of 
liability  under  statutes;  (XYL)  pleading; 
(XVII.)  burden  of  proof;  opinions  as  evidence: 
(XVIII.)  instructions.  38 

Liability  for  negligence  of  independent  con- 
tractor. 891 

Criminal  and  penal  liability  for  act  of  sery- 
■ant.  650 

MAXIMS. 

1.  Damnum  absque  injuria.  Barnard  v- 
Bhirley  (Ind.)  787 

2.  Expressio  unius  est  excluslo  alterius. 
Spier  V.  Baker  (Cal.)  196 
►  8.  He  who  comes  into  equity  must  come 
with  clean  bands.  Coleman,  A  dt  W.  Co. 
V.  Dannenberg  Go.  (Ga.)                                470 

4.  Ignorance  of  the  law  excuses  no  one. 
StaU  V.  Southern  R,  Co.  (N.  C.)  246 

5.  One  should  be  prevented  from  reaping* 
an  advantage  from  his  own  wrong.  Mason  y. 
StaU,  McCoy  (Ohio)  291 

6.  Res  ipsa  loquitur.  Benedick  v.  PottJ^ 
(Md.)  478 
41  L.  R.  A. 


7.  Respondeat  superior.  Bergy,  Barsons 
(N.  Y.)  891 

8.  Sic  utere  tuo  ut  alienum  noo  Isedas. 
State  V.  Griffin  (N.  H.)  177 

MECHANIC'S  LIEN.    See  Liknb. 

MERCANTILE   AOENCT.     See  Coft- 

RIGHT,  8:  FbAUD  and  FRAUDULESfT  CoS- 
yEVANCEB. 

MERGER.    See  Corporatiokb,  2. 

MERRT-OO-ROUND. 

Notes  ajstd  Bribps. 
Injunction  against,  by  municipality.        822 

MILITIA.    See  Certiorari,  2. 

MILL.    See  Eminent  Domain,  8. 

MIMIC  RAILWAY.    See  Evidknck,  10. 

MINES.    See  Master  and  Sebtai7t,  6-8. 

MONOPOLY.    See  Contracts,  7,  9. 

MORTGAGE.    See  Insurance,  13;  Tax- 
es, 7. 

MOTION.    See  Judgment,  1. 

MUNICIPAL  CORPORATIONS.    See 

also  Bicycles;  Civil  Service,  4;  Con- 
stitutional Law,  4,  15;  Ejectment; 
Fire  Defartmsnt;  Hiohwats,  8,  5;  In- 
junction, 6;  Railroads,  1,  3;  Statutes, 
6;  Street  Railways,  1. 

1.  The  legislature  may  select  any  means 
for  the  administration  of  a  municipal  govern- 
ment which  it  thinks  best  adapted  to  that 
end.  and  may  provide  for  the  election  of  mu- 
nicipal officers  by  the  people,  or  authorize  any 
officers  or  persons  to  fill  the  offices  by  ap- 
pointment.   People,  Akin,  v.  Kipley  (111.)    775 

2.  Ordinances,  to  be  valid, must  be  reason- 
able and  must  spring  from  an  honest  exercise 
of  legislative  discretion.  Id, 

8.  The  authority  of  a  public  corporation 
is  limited  to  such  powers  as  are  expressly 
granted  to  it,  and  such  as  may  become  neces- 
sary to  their  exercise.  Ogden  City  v.  Beca^  Late 
db  B.  Watenoorke  d  trrig.  Co.  (Utah)  905 

Local  ■elf-fi^Temment. 

4.  The  right  of  local  self-government  in 
cities  and  towns  was  not  surrendered  npon 
the  adoption  of  the  Constitution  of  Nebra&a, 
and  cannot  be  taken  away  by  the  legislatare. 
StaU,  Smyth,  v.  Mooree  (Neb.)  Q24 

5.  The  attempt  to  confer  authority  upon  the 
governor  to  appoint  fire  and  police  commission- 
ers in  cities  of  the  metropolitan  class,  which  » 
made  by  Neb.  Laws  1897,  chap.  10  (Neb. 
Comp.  btat.  chap.  \2a),  is  void  as  an  unlawful 
attempt  to  deprive  the  people  of  such  cities 
of  the  right  of  local  self-government.  Id. 
Requiring  Ufi^hts  on  railroad  tracks. 

6.  The  kind  of  light  that  shall  be  em- 
ployed by  a  railroad  company  to  light  its  tnck 
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in  a  city  or  village  may  be  prescribed  by  ordi- 
nance. Cincinnati,  H,  A  D,  R,  Oo,  v.  Bovi- 
ling  Oreen  (Ohio)  422 

7.  The  daily  period  for  which  electric 
lights  are  required  to  be  furnished  by  a  rail- 
road company  at  crossings  is  prescribed  with 
sufficient  definiteness  by  an  ordinance  requir- 
ing the  lights  during  tlie  number  of  hours  of 
each  day  that  the  common  council  requires  for 
electric  lamps  to  light  streets.  Id, 

8.  The  fact  that  the  particular  kind  of 
lamp  and  attachments  which  an  ordinance  re- 
quires to  be  used  by  a  railroad  company  for 
lighting  its  track  is  subject  to  patents  the  ex- 
clusive right  to  use  which  in  that  place  is 
owned  by  a  corporation  does  not  make  the  or- 
dinance unreasonable  as  subjecting  the  rail- 
road company  to  extortion,  as  the  municipality 
has  authority  to  fix  the  rates  to  be  charged  for 
lights,  and  can  compel  them  to  be  furnished  at 
a  reasonable  price.  Id^ 
Lease  or  transfer  of  waterworks. 

9.  The  right  to  lease  or  otherwise  transfer 
its  waterworks  system  or  its  water  right,  used 
in  supplying  its  inhabitants  with  water,  is  not 
conferred  upon  a  city  by  a  charter  provision 
authorizing  it  in  general  terms  to  lease,  con- 
vey, and  dispose  of  property,  real  and  per- 
sonal, for  its  benefit.  Ogden  City  v.  Bear  Lake 
db  R,  WatenjDorks  dklrrig,  Co,  (Utah)  805 
Destraction  of  property. 

10.  A  village  is  not  liable  for  the  acts  of 
its  trustees  in  destroying  property  to  avert  an 
imminent  public  injury,  as  the^  are  not  its 
servants  or  agents  within  the  pnnciple  of  re- 
tpondeat  superior.    Aitken  v.  Welh  Jaiver  (Vt.) 

566 


Notes  aiyd  Bribfb. 
See  also  Railroads;  Watbbb. 

Municipal  corporations;  right  of  local  self- 
government.  625 

Bight  to  transfer  waterworks  of.  807 

Liability  for  destruction  of  property  by  of- 
ficers of.  567 

NAME.    See  Goodwill;  Tradename. 

NEGLIGENCE.  See  also  Carriers,  2-4; 
Conflict  of  Laws,  2;  Electrical  Uses 
AND  Appliances;  Elevators;  Evi- 
dence, 9-11,  22  ;  Fire,  1 ;  Landlord 
AND  Tenant,  2,  8;  Master  and  Serv- 
ant; Trial,  7-10. 

1.  There  can  be  no  actionable 
where  there  is  no  duty.     (fLeary  v. 
ElefoaUrr  Co.  (N.  D.)  677 

2.  Gratuitous  lenders  of  brackets  for  use 
in  a  staging  are  not  liable  for  injury  to  a  serv- 
ant of  the  borrower,  caused  by  a  defect  in  the 
brackets  of  which  the  lender  did  not  know, 
even  thou^  he  should  have  known  of  it 
Qagnon  v.  nana  (N.  H.)  889 

8.  The  negligence  of  a  railroad  company 
in  keeping  oil  on  a  station  platform  is  not  con- 
current  with  the  careless  act  of  a  man  who 
starts  a  fire  by  dropping  a  match.  8Ume  v. 
Boston  dbA.R.  Co.  (Mass.)  794 

Toward  licensees  or  trespasBera. 

4.  An  owner  owes  no  duty  of  protection 
41  L.  R  A.  57 


to  a  trespasser  upon  his  land,  when  such  tres- 
pass is  unknown  to  him  and  is  not  in  any 
manner  induced  by  his  negligence.  O^Leary 
V.  Brooks  Elevator  Co.  (N.  D.)  677 

5.  A  landowner  is  ordinarily  under  no  ob- 
ligation to  a  mere  licensee  or  trespasser  to 
keep  his  premises  in  a  safe  condition;  and  this 
is  the  rule  even  if  the  licensee  or  trespasser  is 
an  infant  of  tender  years.  Delaware,  L.  A  W. 
R.  Co.  V.  Reich  (N.  J.  Err.  &  App.)  831 

6.  An  invitation  is  not  extended  to  chil- 
dren to  enter  on,  private  premises,  by  erecting 
thereon  for  beneficial  use  a  structure  which 
happens  to  be  attractive  to  them.  Id. 

7.  A  turntable  located  upon  the  private 
property  of  a  railroad  company  near  a  public 
street,  though  entirely  unprotected  and  un- 
guarded so  that  children  of  all  ages  congregate 
there  to  play  upon  it,  does  not  make  the  rail- 
road company  liable  to  answer  for  injury  re- 
ceived by  a  child  while  playing  upon  it.      Id. 

8.  The  protruding  ends  of  wire  which  was 
wound  around  the  knuckle  of  a  shaft  or  tumb 
ling  rod  to  keep  wedges  in  place,  at  a  place  6 
or  8  feet  from  a  driveway  to  a  grain  elevator, 
along  which  there  was  a  railing,  and  which 
was  partly  boarded  up,  but  not  so  that  people 
could  not  pass  through,  do  not  render  the 
owner  of  the  premises  liable  to  a  child  who  waa 
injured  while  trespassing  on  the  premises,  al- 
though children  sometimes  went  there  to  play 
an d  tram  ps  sometimes  resorted  there.  &Leary 
V.  Brooks  Elevator  Co,  (N.  D.)  677 

9.  A  child  is  not  relieved  from  the  respon- 
sibility of  its  negligence  when  trespassing,  be- 
cause the  trespass  was  committed  under  the 
control  or  coercion  of  a  parent  or  guardian. 

Id. 
Imputed* 

10.  Negligence  of  the  parent  or  guardian 
having  custodv  and  control  of  an  infant,  in 
exposing  it  to  Ganger,  wiU  not  be  imputed  to 
the  child  so  as  to  preclude  its  right  of  action 
against  a  third  person  by  whose  negligence  it 
is  injured.    Evansnlle  v.  Senhenn  (Ind.)    728 

Notes  and  Briefs. 

Negligence;  as  to  condition  of  article  loaned. 

889 
Toward  licensee  or  trespasser.  678 

By  parents,  imputed  to  children.  728 

As  to  turntable  on  which  children  play.  882 

NEGOTIABLE  INSTRUMENTS.    See 

Bills  and  Notes. 

NEGROES.    Bee    Civil    RianTs;     Com- 
merce, 1. 


NEW  TRIAL. 

1.  An  obvious  effort  of  the  court  to  drive 
the  members  of  the  jury  into  an  agreement 
requires  a  new  trial,  if  they  agree.  IPeople  v. 
Sheldon  (N.  Y.)  644 

2.  Refusal  of  an  instruction  presenting  a 
question  raised  by  the  pleadings  and  the  evi- 
dence is  sufficient  ground  for  setting  aside  a 
verdict.    Hurt  v.  Ford  (Mo.)  828 


cffR/ 


NOTABY— PbDDLEIDB. 


NOTARY. 

A  woman  is  ineligible  to  the  office  of 
notary  public  under  Ohio  Const  art.  16,  §  4, 
requiring  an  officer  to  be  an  elector,  and  art.  5, 
§  1,  requiiing  an  elector  to  be  a  male  citizen. 
'state,  Monnett,  v.  Adams  (Ohio)  727 


Notes  and  Briefb. 
Notaries;  eligibility  of  women  to  be. 


727 


NOTICE.    See   also  Master   and   Bery- 

ANT,  6. 

A  payee  of  checks  is  not  charged  with 
knowledge  that  they  have  been  stolen  or  em- 
bezzled and  collected  upon  forged  indorse- 
ments by  his  clerk,  either  because  the  clerk 
had  that  knowledge  or  because  the  means  of 
such  knowledge  were  in  books  of  account 
from  which  the  discovery  would  have  been 
made  if  monthly  trial  balances  had  been  made 
by  an  honest  clerk.  Shepard  A  M,  Lumber  Co. 
V.  Eldridge  (Mass.)  617 

Notes  and  Brief& 

Notice;  by  means  of  knowledge.  618 

NUISANCES.  See  also  Injunction,  6, 
Notes  and  Brieps. 

Notes  and  Briefs. 

Nuisances;  criminal  or  penal  liability  for 
maintenance  of,  by  servant,  agent,  or  partner. 

656 

OFFICE.    See  CRimNAL  Law,  2. 

OFFICERS.  See  also  Civil  Service  ;  Con- 
stitutional Law,  12;  Mandamus;  Mu- 
nicipal Corporations,    5;  Trial,  1. 

1.  The  ousting  of  a  person  from  office, 
declaring  the  office  vacant  and  his  election 
thereto  void,  under  Ohio  act  April  8, 1896,  §7, 
to  prevent  corrupt  practices  at  elections,  is  not 
a  punishment,  but  operates  upon  the  election 
to  the  office,  and  is  therefore  not  in  conflict 
with  Ohio  Const,  art.  6,  §  4,  giving  to  the  gen- 
eral assembly  the  power  to  make  a  person  in- 
eligible to  office  for  conviction  of  bribery,  per- 
jury, or  other  infamous  crime.  Mason  v.  State, 
McCoy  (Ohio)  291 

2.  The  trial  of  charges  against  officers  for 
their  removal  is  not  within  tne  constitutional 
provision  for  trial  by  jury.  PeopU,  Akin,  v. 
JKpfeyaU.)  775 

8.  The  official  acts  of  a  de  facto  officer  can- 
not be  collaterally  attacked.  Clewland  v.  Mc 
Canna  (N.  D.)  862 

Notes  and  Briefs. 

See  also  Civil  Service. 
Officers;  removal  of.  776 

Restricting  exercise  of  constitutional  office. 


OIL.    See  Negligence,  8. 

ORDINANCE.    See  Evidence,  lb. 

PANEL.    See  Jury,  1. 
41  L.  R.  A. 


PARENT  AND    CHILD. 

Notes  and  Briefs. 


See   Death, 


PARTIAL    PAYMENT.     See   Limita- 
tion of  Actions,  3,  4. 

PARTIES.    See  Action  or  Sutt,  1-4. 

PARTNERSHIP.    See  also  Husband  and 
Wipe,  1. 

A  partner  is  not  liable  for  the  penalty 
imposed  hj  Ala.  Code,  §  3296,  for  * 'wilfully 
and  knowingly"  cutting  trees  of  another  per- 
son, when  this  is  done  without  his  consent  or 
knowledge,  by  his  copartner.  WiUianu  v. 
Hendricks  (AlA.)  650 

Notes  and  Briefs. 

Partnership;  criminal  and  penal  liabOitj  for 
act  of  partner.  650 

PASS.    See  Carriers,  9, 10. 

PASSENGERS.    See  Carribrs. 

PATENTS.    Seelalao  Contracts,  2,  3. 

A  regulation  of  the  sale  of  patent  riglits 
by  Ean.  Laws  1889,  chap.  182,  reguiring  the 
vendor  of  such  rights  to  file  copies  of  his  pa- 
tent with  the  clerk  of  court,  with  an  affidavit 
that  the  patent  is  genuine  and  unrevoked  and 
that  he  is  authorized  to  sell,  and  providing  that 
the  words  "given  for  a  patent  right"  shall  be 
inserted  in  any  written  obligation  taken  from  a 
vendee,— is  a  reasonable  police  regulation  which 
does  not  violate  the  Federal  Constitution  or  in- 
fringe upon  the  exclusive  right  secured  to  a 
patentee  by  Federal  law.  Mason  v.  McLeod 
(Kan.)  548 

Notes  and  Briefs. 

Patent;  state  regulation  of  transfers  of  rights 
in.  545 

PAYMENT.    See  also  Assumpsit;  Liens. 
8;  Limitation  of  Actions,  3,  4.| 

1.  Partial  payments  to  a  subcontractor  bj 
the  principal  contractor  should  be  applied  cm 
that  portion  of  the  claim  which  may  not  be 
covered  by  the  subcontractor's  lien,  for  the 
purpose  of  fixing  the  amount  of  the  lien.  Cm- 
tral  Trust  Co.  v.  Richmond,  N.  I.  dt  B.  B.  Go. 
(C.  C.  App.  6th  C.)  458 

2.  Payments  made  according  to  stipalation, 
of  90  per  cent  of  the  estimates,  which  are  sub- 
ject to  correction,  of  the  amount  due  under  a 
contract  to  a  subcontractor,  do  not  absolutelv 
discharge  90  per  cent  of  the  liability  for  work 
done  up  to  that  time,  so  as  to  prevent  a  sub- 
contractor's lien  therefor,  but  are  to  be  appUed 
merely  Ss  partial  payments  on  what  is  due  the 
subcontractor.  IdL 

PEDDLERS.    See  also  Commerce,  8. 
Notes  and  Briefs. 

Peddlers;  who  are;  requirement  of  license. 

601 


Penalty— Publication. 


PENALTY.  See  also  Carriers,  7;  Crim- 
inal Law,  Notes  and  Briefs;  Part- 
nership. 

A  penalty  is  in  the  nature  of  punishment 
for  the  nonperformance  of  an  act  or  for  the 
performance  of  an  unlawful  act,  and  involves 
the  idea  of  punishment,  whether  enforced 
by  a  civil  or  criminal  action  or  procedure. 
Hall  V.  JVarfolk  d  W,  B,  Co.  (W.  Va.)       669 

PHYSICIANS.^  See  also  Constitutional 
Law,  29;  Damages,  2. 

1.  One  already  practising  medicine  bv 
virtue  of  a  license  issued  under  the  old  law  is 
not  entitled  to  a  new  certificate  and  license  as 
a  matter  of  course  under  the  Indiana  law  of 
March  8,  1897,  but  the  board  of  registration 
and  examination  can  inquire  whether  his  for- 
mer license  was  rightfully  obtained,  and  also 
whether  he  is  a  fit  person  to  practise  medicine. 
State,  Bvrroughs,  v.  Webster  (Ind.)  212 

2.  The  practice  of  Christian  Science,  con- 
sisting of  prayer  for  divine  assistance,  the  en- 
couragement and  direction  of  the  thoughts  of 
the  patient,  without  recommending  or  ad- 
ministering any  drug  or  medicine,  or  giving 
him  any  course  of  physical  treatment,  is  not  a 
violation  of  R.  I.  Gen,  Laws,  chap.  165,  pro- 
hibiting the  practice  of  medicine  or  surgery  in 
any  of  its  branches  without  a  certificate  from 
the  state  board  of  health.  /Stote,  Swarts,  v. 
Mjflod  (R.  L)  428 

Notes  and  Br£ef& 

Physicians;  requiring  license;  law  requiring 
new  license.  ^  212 

PLEADING. 

1.  An  allegation  of  the  ownership  of  a 
water  right  is  not  insufficient  because  it  fails 
to  state  how  the  ownership  was  acquired, 
whether  by  appropriation,  adverse  user,  or 
purchase.    Hague  v.  ^ephi  Irrig,  Co,  (Utah) 

2.  A  general  denial  is  sufficient  to  raise  a 
defense  of  the  statute  of  frauds.  Hurt  v. 
Ford  (Mo.)  828 

8.  A  demurrer  does  not  distinctly  specify 
the  objection  under  Hill's  (Or.)  Ann.  Laws, 
§  68,  by  stating  that  there  is  "a  defect  of  par- 
ties plaintiff  and  defendant."  State,  McCain, 
V.  Met9cfian  (Or.)  692 

Notes  and  Briefs. 

Pleading;  as  to  master's  knowledge  as  ele- 
ment of  liability.  145 


See  Constitutional  Law, 


PLUMBERS. 

16,  28. 

POLES.    See  Eminent  Domain,  6;  Street 
Railways,  1. 

POLICE  POWER.    See  Constitutional 
Law;  Eminent  Domain,  3. 

PONDS.    See  Easements;  Waters,  3. 

POOR  AND  POOR-LAWS. 


An  action  by  a  county  for  indemnity   PUBLICATION. 
41L.R.A* 


out  of  the  funds  belonging  to  a  lunatic  may 
be  brought  against  the  lunatic  and  her  guar- 
dian, when,  by  the  latter's  neglect,  the  county 
has  been  compelled  to  provide  for  her  as.  a 
pauper.     McNairy  County  v.  McCoin  (Tenn.) 

862 

Notes  and  Briefs. 

Poor;  liability  of  estate  of  person  on  implied 
contract  to  pay  for  his  support  as  a  poor  per- 
son. 862 

POSSESSION.  See  Constitutional  Law, 
11;Trlal,  2. 

PRESCRIPTION.    See  Easements. 


PRIMARIES. 

TIONS,  4-7. 


See  Voters  and   Elec- 


PRINCIPAL  AND  AGENT. 

Notes  and  Briefs. 

Criminal  and  penal  liability  for  act  of  agent. 

650 

PROHIBITION. 

1.  Prohibition  is  no  longer  a  matter  of 
sound  discretion,  but  a  matter  of  right,  and 
lies  in  all  proper  cases,  whether  there  is  other 
remedy  or  not,  in  view  of  W.  Va.  Code,  chap. 
110,  g  1,  providing  that  it  shall  lie  as  a  matter 
of  right  in  all  cases  of  usurpation  and  abuse  of 
power,  when  the  inferior  court  has  not  juris- 
diction of  the  subject-matter  in  controversy, 
or,  having  such  jurisdiction,  exceeds  its  legit- 
imate powers.  NorfoOc  d  W.  R.  Co.  v.  Pin- 
nacle  Coal  Co.  (W.  Va.)  414 

2.  A  justice  of  the  peace  cannot  take  ju- 
risdiction of  a  cause  of  action  after  the  repeal 
of  the  statute  which  conferred  jurisdiction 
upon  him  in  such  class  of  actions,  under  the 
pretense  of  deciding  whether  such  statute  has 
been  in  fact  repealed  or  not;  and  he  may  be 
restrained  by  prohibition  from  entertaining 
such  an  action.  la. 

Notes  and  Briefs. 

Prohibition;  against   excess   of   power   of 
court.  415 

PROXIMATE  CAUSE. 

1.  A  wind  existing  at  the  time  a  building 
is  set  on  fire  is  not  an  intervening  cause  of  the 
burning  of  another  buildine  to  which  the  fire 
is  carried.    Lillibridgey,  Juc Can n  (Mich.)  881 

2.  Negligence  in  storing  oil  upon  a  station 
platform  and  permitting  it  to  remain  there  in 
violation  of  statute  is  not  the  proximate  cause 
of  damage  by  a  fire  which  is  started  by  the 
careless  dropping  of  a  match  by  a  man  who 
comes  to  the  platform  to  deliver  goods,  and 
who  is  in  no  sense  a  servant,  agent,  or  guest 
of  the  railroad  company.  Stone  v.  Boston  d 
A.  B.  Co.  (Mass.)  7W 

Notes  and  Briefs. 
Proximate  cause;  of  damage  by  fire.        882 
Of  loss  by  fire.  794 


See  Copyright,  2. 


mo 

QUO  WARRANTO. 

A  proceed ine  under  the  Missouri  cor- 
rupt practices  act  of  March  81,  1893,  brought 
by  the  attorney  general  on  the  initiative  of  the 
defeated  candidate,  who  by  §  10  is  required  to 
specify  the  charges  under  the  act,  is  not  a  pro- 
ceeding by  quo  warranto  instituted  by  the  at- 
torney general  ex  offieiOy  but  is  a  special  pro- 
ceeding subject  to  the  limitations  and  restric- 
tions of  the  statute.  State,  Crow,  v.  Bland 
(Mo.)  297 

RAILROADS.  See  also  Constitutional 
Law,  24;  Dabiaoes,  1;  Eminent  Do- 
main: Liens,  5,  6;  Mandamus,  4;  Mas- 
ter AND  Sebvant,  2,  3,  9.  10;  Munici- 
pal Corporations,  6-8;  Neoligencb,  7. 

1.  Failure  to  include  lessees  of  railroads 
in  an  ordinance  requiring  the  owners  of  the 
roads  to  repair  a  viaduct  over  streets  does  not 
make  the  ordinance  void,  where  the  charter 
authorizes  the  city  to  require  such  repairs  by 
the  railroad  companies  * 'owning  or  operating'' 
separate  lines  of  track.  Chicago,  B.  A  Q.  K, 
Co,  V.  State,  Omaha  (Neb.)  481 

2.  An  ordinance  requiring  the  reconstruc- 
tion by  two  railroad  companies  of  specific  por- 
tions of  a  viaduct  previously  erected  by  them 
jointly  with  the  city  is  a  valid  exercise  of  the 
power  given  by  the  charter  of  Omaha  (Neb. 
Comp.  Stat.  chap.  12a,  §  48).  Id. 

3.  A  railroad  company  may  be  required  by 
ordinance  to  light  a  road  which  it  operates,  at 
its  intersection  with  certain  streets  in  a  city 
or  village,  although  it  is, neither  the  owner 
nor  the  lessee  of  the  track.  Cincinnati,  H,  <& 
D.  R,  Co,  V.  Bowling  Oreen  (Ohio)  422 

Notes  and  Briefs. 

Railroads;  compelling  roads  to  light  their 
tracks  in  city.  422 

RATES.  See  Carriers,  6-8;  Corpora- 
tions, 1. 

RECEIVERS.  See  also  Appeal  and  Er- 
ror, 1. 

1.  A  receiver  will  not  be  appointed  to 
take  possession  of  property  and  charge  of 
business  in  the  hands  of  a  defendant,  un- 
less the  plaintiff's  right  is  sufficiently  probable, 
or  when  it  is  not  probable  that  such  property 
will  be  lost  or  will  sustain  injury  during  the 
suit  if  it  is  left  in  defendant's  hands.or  that  the 
business  will  be  mismanaged.  Ogden  City  v. 
Bea/r  Lake  dh  R.  Watenoorks  dh  Irrig.  Go.  (Utah.) 

305 

2.  A  receiver  appointed  in  another  state 
may  by  comity  be  allowed  to  sue  on  a  de- 
mand due  him,  when  the  suit  will  not  inju- 
riously affect  the  interests  of  the  citizens  of  the 
state  in  which  the  suit  is  brought  or  violate 
its  policy  or  laws.  CaetUman  v.  TempUman 
(Md.)  867 

8.  A  receiver  to  whom  a  court  of  competent 
Jurisdiction  orders  the  payment  of  assessments 
by  stockholders  has  no  authority  to  consent  to 
a  decree  in  another  state  for  the  payment  of 
such  obligations  to  the  creditor  in  whose  suit 
he  was  appointed.  Id. 

41  L.  R  A- 


Quo  Warranto— Schools. 


4.  The  adoption  by  receivers  of  a  streel- 
railway  company  of  the  use  of  metal  safes  for 
receiving  fares,  into  which  the  passeoi^ers  are 
required  to  put  their  fare  while  the  conductor 
presses  a  button  which  rings  a  bell  and  regis- 
ters the  fare,  is  a  detail  in  the  management  of 
the  road  which  is  within  the  discretion  of  the 
receivers,  and  will  not  be  controlled  by  tlie 
court.    MorUy  v.  Snow  (Mich.)  817 

Notes  aivd  BRiBPa. 

Receivers;  comity  as  to  powers  of,  in  other 

state.  S68 

Discretion  of  court  as  to  control  of.         817 

REFERENDUM.    Bee  Statutes,  1. 

RELEASE.    See  Iksolyency,  4,5. 

RELiaiOir.    See  Sunday. 

REPLEVIN. 

Notes  akd  Briefs. 
For  property  severed  from  realty.  682 

RESTAURANT.    See  Civil  Rights. 

RESUME. 

For  Resume  of  Contents  of  Book,  see       865 

REVOCATION.    See  Corporations,   3; 
Inscramce,  1. 

SAFETY. 

Notes  and  Briefs. 

Injunctions  by  municipality  against  nuis- 
ance affecting.  9S& 

SALE.    See  Fraud  and  Fraudulent  Con- 
veyances, 1. 

SAWDUST.     See  Constitutional  Law, 
26. 

SCHOOLS.    See  also  Goodwill;  House  op 
Correction,  2;  Tradename. 

1.  School  children  may  be  suspended 
from  a  public  school  by  the  board  of  educa- 
tion in  charge,  although  the  children  have  not 
been  guilty  of  any  violation  of  the  rules  of 
school,  if  their  father  or  mother  enters  the 
school  during  school  hours  and,  in  the  pres- 
ence of  the  assembled  scholars,  uses  offensive 
or  insulting  language  to  a  teacher,  in  under- 
taking to  <^1  in  question  or  interfere  with  the 
discipline  of  the  teacher  over  one  of  the  chil- 
dren.    Carternille  Bd.  of  Edu.  v.  Pune  (Ga.) 

598 

2.  The  exclusion  of  women  from  the  prin- 
cipalshlps  of  grammar  schools  for  boys,  or 
mixed  or  combmed  grammar  schools,  is  within 
the  discretion  of  the  Philadelphia  board  of 
education,  which  is  empowered  to  determine 
tbe  qualifications  of  teachers  and  classify  or 
grade  them.  Com.,  Scott,  v.  Board  of  Putiic 
Education  (Pa.)  498 

8.  Teachers  are  not  included  in  the  provi- 
sion of  Pa.  Const,  art.  10,  §  8,  that  *'  women 
twenty-one  years  of  age  and  upwards  shall  be 
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'Eligible  to  any  office  of  control  or  management 
under  the  school  laws."  Id. 

4.  The  power  of  the  sectional  boards  of 
school  directors  to  elect  principals  of  grammar 
schools  under  Pa.  act  May  25,  1871  (P.  L. 
1157),  applicable  to  Philadelphia,  is  subject  to 
the  prior  acts  on  the  same  subject  which  au- 
thorize the  board  of  education  to  provide  the 
qualifications  of  all  teachers,  and  grade  and 
idassify  them  into  principals  and  others,  and  to 
classify  each  grade.  Id. 

Notes  asb  Bkibfb. 

Schools;  regulation  as  to  selection  of  teach- 
ers. 499 
Right  to  exclude,  suspend,  or  expel  pupils 
from  school  for  misconduct  of  pupil  or  parent: 
— (L)  Where  the  parent's  action  affects  the 
child;  (II.)  for  misconduct  of  pupil;  (III.)  for 
*  absence  and  tardiness:  (IV.)  for  connection 
with  secret  societies;  (Y.)  for  failure  to  partici- 
pate in  certain  studies  and  exercises:  (VI.)  for 
refusal  to  perform  manual  labor;  (YII.)  con- 
trolling conduct  of  pupil  after  the  relation  of 
teacher  and  pupil  has  ceased;  (YIII.)  questions 
of  pleading  and  practice.  598 


43ELF-COUPLERS. 

Servant,  2,  8. 


See   Master    and 


BET-OFF  AND  COUNTERCLAIM. 

Mutual  judgments  cannot  be  set  off  one 
against  the  other  in  such  a  manner  as  to  defeat 
the  exemption  laws,  where  all  the  property  of 
one  of  the  judgment  debtors,  including  his 
Judgment  against  the  other,  is  less  than  the 
amount  of  property  which  the  statute  exempts 
from  seizure.     Cleveland  y.  McCanna  (N.  D.) 

852 
Notes  and  Briefs. 

Set-off;  of  judgments;   effect  of  exemption. 

852 
SHOOTING.    See  Evidence,  20;  Trial,  6. 

SIDEWALK.    See  Hiqhwatb,  4. 

SIGNATURE.    See  Banks,  6. 

SITUS.    See  Garnishment,  1. 

SLAVES. 

Notes  and  Briefs. 

Slaves;  criminal  liability  for  dealing  of  part- 
ner, agent,  or  servant  with.  658 

SPEAKER  OF  ASSEMBLY.    See  Man 

DAMUS,  3. 

STAMP.    See  Banks,  6. 

STARE  DECISIS.    See  Courts,  11. 

STATE.    See  also  Estoppel,  2. 

Notes  and  Briefs. 

State;   admission  of,  as  recognition  of  its 
government.  625 

STATE     INSTITUTIONS.      See     also 
Courts,  5. 

An  insane  asylum  maintained  by  the 
41  L.  K.  A. 


state  is  a  public  institution  of  the  state,  within 
the  meaning  of  Or.  Const,  art.  14,  g  8,  locating 
such  institutions  at  the  seat  of  government. 
State,  McCain,  v.  Metechan  (Or.)  692 

STATUTE    OF    FRAUDS.     See   Con- 

TRACTS,  1. 

STATUTES.    See  also  Corporations,  1; 
Courts,  4;  Definition. 

1.  An  unconstitutional  provision  for  dis- 
qualifying a  person  convicted  under  civil  serv- 
ice law  from  holding  office  can  be  eliminated 
without  invalidating  its  other  provisions. 
PeopU,  Akin,  v.  Kipley  (111.)  775 

2.  The  words  **for  other  purposes,"  in  the 
title  of  a  statute,  have  no  effect  under  Cal. 
Const,  art. 4,  §  24,  providing  that  a  statute  shall 
have  but  one  subject,  which  shall  be  expressed 
in  the  title,  and  provisions  on  other  subjects 
shall  be  void.    8pier  v.  Baker  (Cal.)  196 

3.  Provisions  as  to  political  conventions, 
and  nominations  thereby  and  voting  therein, 
and  as  to  expenditures  by  candidates  and  the 
placing  of  names  on  ofBcial  ballots,  are  void 
when  made  in  a  statute  providing  for  general 
primary  elections.  Id. 

4.  A  statute  to  operate  only  in  cities  which 
adopt  it  by  vote  of  the  people  is  not  uncon- 
stitutional as  special  legislation.  People,  Akin^ 
Y.  Kipley  {l\\.)  775 

5.  Penal  statutes  must  be  construed 
strictly.  HaU  v.  Norfolk  A  W.  R.  Co.  (W. 
Va.)  669 

6.  Legislation  making  municipalities  lia- 
ble to  actions  where  no  liability  existed  at  com- 
mon law  should  be  construed  most  favorably 
to  such  corporations  and  against  the  cl^iimant 
for  damages.    Sehaefer  v.  Foivd  du  Lac  (Wis.) 

287 

7.  The  clearly  expressed  prohibition  of 
free  transportation  of  favored  passengers  in  N. 
C.  Acts  1891,  chap.  820,  cannot  be  modified 
by  any  practical  construction  put  upon  the 
law  by  the  carrier  and  officials  who  have  re- 
ceived passes.  State  v.  Soutfiern  R.  Co.  (N. 
C.)  246 

8.  Strict  construction  should  be  given  to 
the  Missouri  corrupt  practices  act  of  1898, 
which  provides  not  only  for  the  forfeiture  of 
office,  but  for  punishment  of  violations  of  the 
law  as  felonies  and  misdemeanors.  State, 
Crow,  V.  Bland  (Mo.)  297 

Notes  and  Bribes. 
See  also  Curative  Acts. 
Statutes;   special   acts   as  to  corporations. 


STEAM  ENGINE.    See  Insurance,  6. 

STEPFATHER.    See  Death,  2,  8. 

STREET  RAILWAYS.  See  also  Con- 
stitutional Law,  14;  Corporations,  1; 
Electrical  Uses  and  Appliances;  Em- 
inent Domain,  5;  Highways,  1,  2;  In- 
junction, 2;  Mandamus,  6-7;  Receiv- 
ers, 4. 

1.  A  municipal  corporation  has  no  power 


902 


SUBCONTBACTOR— TbLBGBAPHS. 


to  make  a  contract  with  a  street-railroad  com 
pany  which  will  prevent  the  legislature  from 
regulating  its  rates  of  fare.  Indianapolis  v. 
Nafnn(Lu6.)  887 

2.  A  street-railway  company  which  has 
received  from  the  state,  and  entered  upon  the 
enjoyment  of,  a  franchise  for  its  business,  can- 
not cease  to  operate  the  line  without  the  con 
sent  of  the  granting  power.  State,  Orins 
/elder,  v.  Spokane  Street  R.  Co.  (Wash.)       515 

8.  The  absence  of  any  grant  or  privilege 
or  franchise  to  operate  a  street  railway  will 
not  relieve  a  company  which  has  occupied  the 
streets  for  such  purpose  for  several  years, 
without  objection,  from  the  duty  to  continue 
the  service.  Id. 

Notes  and  Briefs. 

Street   railways;   compelling  operation  of. 

515 

SUBCONTRACTOR.    See  Libks:   Pay- 
ment, 1. 

SUBROGATION.    See  Taxes,  7. 

SUCCESSION  TAX.    See  Taxes,  8,  9. 

SUICIDE.    See  Eyidekcs,  5. 

SUNDAY.    See  also  Constittttional  Law, 
25. 

The  prohibition  of  baseball  playing  on 
Sunday  by  Ohio  Rev.  Stat  §  7032a,  does  not 
require  or  prohibit  any  religious  observance, 
and  therefore  does  not  violate  the  right  of 
conscience  in  matters  of  religion  secured  to  the 
individual  by  the  Ohio  BlU  of  Rights,  ^  7. 
State  V.  Pomll  (Ohio)  854 

Notes  and  Briefs. 

Sunday;     criminal    liability   for   Sabbath 

breaking  by  agent  or  servant.  658,  670 

Prohibiting  ball  playing  upon.  855 


SUSPENSION  OF  SENTENCE. 
Criminal  Law,  3,  4. 


See 


SYPHILIS.    See  Husband  and  Wife,  7, 8. 

TAXES. 

1.  Remission  or  abatement  of  taxes  is 
within  the  prohibition  of  a  constitution  against 
exemptions.  State,  Richards,  v.  Armstrong 
(Utah)  407 

2.  Authority  to  remit  or  abate  the  taxes  of 
any  insane,  idiotic,  infirm,  or  indigent  person 
to  an  amount  not  exceeding  $10  for  the  current 
year,  given  lo  a  board  of  equalization  by  Utah 
Rev.  Stat.  §  2579,  is  in  violation  of  Utah  Const, 
art.  18,  §  2,  requiring  all  property  not  exempt 
under  the  laws  of  the  United  States  or  under 
that  Constitution  to  be  taxed  in  proportion  to 
value.  Id. 

8.  A  corporation  is  not  engaged  in  "carry- 
ing on  manufacture,"  within  the  meaning  of 
an  exemption  from  taxes,  when  its  business  is 
that  of  purchasing,  slaughtering,  and  selling 
sheep  and  Iambs,  although  it  utilizes  the  hides. 
Wool,  tallow,  and  offal,  as  well  as  the  carcasses 
41  L.  R.  A. 


of  the  animals,  and  prepares  and  sells  them  as 
refrigerated  mutton,  rendered  tallow,  pulled 
wool,  untanned  hides,  and  fertilizer  made  of 
the  offal,  including  the  blood  and  legs.  /%o- 
pie.  New  England  Dressed  Meat  d  W.  Co.,  v. 
Roberts  (N.Y.)  228 

4.  No  distinction  between  dividends  earned 
in  a  state  and  those  earned  out  of  it  can  be 
made  in  the  assessment  of  a  foreitrn  corpora- 
tion under  N.  Y.  Laws  1896,  chap.^  908.      Id. 

5.  The  determination  of  the  state  con- 
troller that  an  assessment  for  taxes  should  be 
canceled  on  the  ground  that  the  property  was 
not  subject  to  assessment  is  not  res  judicata, 
and  does  not  estop  his  successor  from  assessing 
the  same  property  or  franchise  in  subsequent 
years.  Id. 

6.  A  tax  cannot  be  assessed  on  nonresi- 
dent trustees  for  property  held  by  them  ou^. 
side  of  the  state,  under  Me.  Rev.  Stat.  chap.  6, 
§  14,  cl.  6,  as  amended  by  Me.  Laws  1889, 
chap.  175,  providing  for  the  assessment  of 
trustees  in  the  place  where  the  person  to 
whom  the  income  is  payable  is  an  inhabitant, 
notwithstanding  the  fact  that  they  derive  their 
title  from  a  devise  under  a  Maine  will  through 
confirmation  by  a  Maine  probate  court  to 
which  they  have  agreed  to  render  aocounta. 
Augusta  "7,  EimbaU(^e.)  475 
Lien. 

7.  A  lien  for  taxes  on  property  mortgaged 
for  more  than  it  is  worth,  and  afterward  con- 
veyed absolutely  to  the  mortgagee  in  part  pay- 
ment of  the  debt,  cannot  be  subsequently  as- 
serted by  the  sheriff  for  previous  years  during 
which  be  failed  to  collect  but  accounted  for 
the  taxes,  when  the  owner  had  personal  prop- 
erty on  the  premises  from  which  collection 
could  have  been  made,  as  his  right  of  subroga- 
tion, if  any,  is  subject  to  the  prior  equity  of 
the  mortgagee.  AUen  v.  Ferrine  (Ky.)  351 
Succession  tax. 

8.  A  tax  on  the  succession  to  property  of 
a  deceased  person  is  not  a  tax  upon  the  prop- 
erty itself,  but  on  the  right  of  succession 
thereto.     Kochersperger  v.  Drake  (Bl.)        446 

9.  A  statute  creating  classes  of  the  prop- 
erty of  deceased  persons  for  the  purpose  of  a 
succession  tax,  although  it  exempts  some 
classes  from  taxation  and  provides  different 
rates  for  other  classes,  but  is  uniform  as  to  all 
property  in  the  same  class,  does  not  violate  111. 
Const  1870.  art.  9,  requiring  property  to  be 
taxed  according  to  value,  since  no  person  can 
take  property  by  inheritance  or  devise  except 
by  statute,  and  the  power  of  the  state  to  reiru- 
late  the  question  includes  the  power  to  cresate 
classes  of  such  property.  Id. 

Notes  Ain>  Bbiefs. 

Tax;  on  trust  property  held  for  nonresidents. 

475 
On  inheritance  or  succession;   exemptions. 

446 
Exemptions,  prohibited;  contract  for  remis- 
sion or  abatement  407 
Exemption  of  manufacturing  corporations; 
what  is  manufacture.  228 

TELEGRAPHS.     See  also  Damages,   1; 
Eminent  Domain,  4. 
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NoTBB  Ai!n>  Briefs. 

Telegraph;   use  of  railroad  right  of  way; 
exclusive  right;  compensation.  404 

TELEPHONES.      See  Electrical  Uses 
ABD  Appliances. 

TERRITORIES.    See  Courts,  8. 

TIMBER.    See  Partnbrshif. 

TOLL  ROADS. 

Toll  fronoi  a  bicycle  rider  traveling 
along  a  turnpike  upon  his  wheel  cannot  he 
collected  under  authority  to  collect  toll  for 
every  carriage  drawn  by  one  or  more  beasts, 
and  to  stop  any  person  ariving  any  carriage  of 
burden  or  pleasure  who  attempts  to  pass  with- 
out paying  the  toll  specified.  Olaueeater  d  8, 
Turnpike  Co.  v.  Leppee  (N.  J.  Sup.)  467 

Notes  and  Briefs. 

Toll  roads;  charge  for  bicycles.  457 

TORT.    See  Case. 

TRADEMARBu   See  Injunction,  9,10,12. 

TRADE  NAME.    See  also  Goodwill. 

1.  The  use  of  the  name  "William  Bing- 
ham School,"  by  the  widow  and  children  of 
William  Bingham,  does  not  give  cause  for 
complaint  to  one  who  conducts  a  school  called 
the  * 'Bingham  School"  in  another  part  of  the 
same  state.    Bingham  School  v.  Gray  (N.  C.) 

248 

2.  The  incorporation  of  a  school  under  the 
name  of  the  proprietor  does  not  confer  the  ex- 
clusive right  to  use  that  name  fbr  a  school,  or 
prohibit  oiher  persons  bearing  the  same  name 
from  using  it  in  connection  with  other  schools 
which  they  may  establish.  Id, 

Notes  and  Briefs. 

Trade  name;  use  of  family  name  for  private 
school.  248 

TRANSFER  TAX.    See  Taxes,  8.  9. 

TRESPASS.  SeePABTNER8Hip;WATERs8. 
Notes  and  Briefs. 
On  banks  to  float  logs.  496 

Criminal  liability  for  act  of  servant,  agent. 

or  partner.  657 

TRIAL.     See   also  Bicycles;  Contempt; 
Officers.  2. 

1.  The  right  to  trial  by  jury  does  not  ex- 
tend to  a  proceeding  to  oust  a  person  from  of- 
fice, as  there  is  no  proi)erty  right  involved  in 
the  inquiry.    Mason  v.  /State,  McCoy  (Ohio) 

291 

2.  The  constitutional  right  of  trial  by 
jury  is  not  infringed  by  a  statute  making  the 
mere  possession  of  prohibited  articles,  even 
without  knowing  what  they  were,  an  offense. 
FardY,  State  (Mid.)  551 

8.  The  constitiitioiial  provision  for  trial 
41  L.  R.  A. 


by  jury  does  not  apply  to  special  summary 
jurisdictions  unknown  to  the  common  law  and 
not  providing  for  that  mode  of  trial.  People, 
Akin,  V.  Eipley  (111.)  775 

4.  Taking  the  testimony  of  the  plaintiff 
at  her  own  home,  to  which  the  presiding  judge 
and  the  jurors  ^o  for  that  purpose,  agamst  the 
defendant's  objection,  although  it  cannot  be 
re^rded  as  done  in  open  court,  does  not  de- 
prive the  court  of  jurisdiction  or  nullify  the 
judgment,  but  is,  at  most,  an  Irregularity. 
SeUeck  v.  JaneniUe  (Wis.)  568 

QnesiioiiB  of  law  or  fact. 

5.  The  construction  of  the  words  "using 
coal  for  fuel,  with  sufficient  wood  to  kindle 
or  start  the  fire,"  when  used  with  reference  to 
steam  engines  on  insured  premises,  is  solely 
for  the  court.  Thurston  v.  Burnett  d  B.  D. 
Farmenf  Mut,  F.  Ins.  Co.  (Wis.)  816 

6.  The  reasonableness  of  an  excuse  for 
shooting  firearms  within  the  limits  of  a  mu- 
nicipality is  a  question  of  tact  for  the  jury,  and 
not  for  the  court.     Cliesterjield  v.  BaUiff  (S.C.) 

508 

7.  Whether  the  consequences  of  a  negli- 
gent act  ought  to  have  been  foreseen  is  a 
question  for  the  jury.  Lillibridge  v.  McCann 
(Mich.)  881 

8.  The  question  of  the  negligence  of  a  de- 
positor in  keeping  a  rubber  stamp  which  will 
make  a  fac  simile  of  his  signature,  and  which 
is  unlawfully  obtained  and  used  in  forging 
checks,  is  a  question  for  the  jury.  Bow  v. 
Pennsylvania  Co.  for  Ins.  on  Lives,  etc.    (Pa.) 

695 

9.  Negligence  of  a  conductor  in  seizing  a 
passenger  to  save  himself  as  he  stumbled  is  a 
question  for  the  jury  in  an  action  by  the  pas- 
senger, although  the  cause  of  the  stumbling  is 
not  shown.  Whalen  v.  Consolidated  Traction 
Co.  (N.  J.  Err.  &  App.)  886 

10.  The  negligence  or  carelessness  of  a  rail- 
road company,  and  the  unfitness  or  gross  neg- 
ligence or  carelessness  of  its  servants  or  agents, 
should  be  submitted  to  the  jury  on  evidence 
that  a  train  running  at  extraordinary  speed 
struck  a  person  as  he  was  attempting  to  get  on 
a  somewhat  crowded  platform  from  which 
passengers  were  accustomed  to  take  trains, 
which  was  across  the  track  from  a  station,  and 
which  was  narrow  and  insufficient  for  the  ac- 
commodation of  the  passengers  accustomed  to 
use  it.  Toung  v.  New  York,  N.  H.  A  H.  B. 
Co.  (Mass.)  198 
IiuitnietioiiB. 

11.  If  there  is  any  evidence  sufficient  to 
warrant  the  jury  in  drawing  the  inference  that 
a  certain  fact  exists  pertinent  to  the  issues,  the 
trial  judge  must,  if  requested,  instruct  the 
jury  what  the  law  arising  from  such  fact  is, 
even  though  he  may  be  of  the  opinion  that 
such  fact  is  not  established  by  a  preponder- 
ance of  the  whole  evidence.  EvansviUe  v. 
8enhenn  (Ind.)  728 

12.  An  instruction  that  the  relation  of 
master  and  servant  did  not  exist  between  plain- 
tiff and  defendant  at  the  time  of  an  injury  to 
the  former  should  be  given  where  such  rela- 
tion did  not  in  fact  exist  at  such  time  although 
it  had  previously  existed,  and  the  accident  is 
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alleged  to  have  happened  because  of  defects  in 
brackets  gratuitously  loaned  by  defendant  to 
plaintiff's  employer  at  the  time  for  use  in  a 
staging.     Qagnon  y.  Dana  (N.  H.)  889 

18.  The  use  by  the  court  of  the  expression, 
"where  the  state  makes  out  such  a  case  as 
would  sustain  a  verdict  of  guilty,"  will  not 
justify  an  understanding  by  the  jury  that  guilt 
may  be  found  upon  a  preponderance  of  evi- 
dence, if  they  are  expressly  told  that  to  con- 
vict they  must  be  satisfied  of  guilt  beyond  a 
reasonable  doubt.    State  v.  Thornton  (8.  D.) 

530 
Verdict. 

14.  The  old  rule  permitting  coercion  of  a 
jury  in  order  to  secure  a  verdict  Uas  been  swept 
away,  and  under  our  present  method  the  inde- 
pendence of  a  jury  is  respected.  Peojp^  v. 
SJieldon  (N.  Y.)  644 

Notes  and  Brief^. 

Trial;  validity  of  proceedings  in  course  of 
a  trial  outside  of  the  courtroom.  668 

Temporanr  absence  of  judge,  when  fatal  to 
trial: — (1.)  Scope  of  note;  (II.)  when  court  con- 
sists of  single  judge;  (III.)  when  court  consists 
of  more  than  one  judge.  669 

Coercion  of  jury.  646 

Question  of  negligence  on.  288 

TROLLEY.    See  Electrical   Uses  and 
Appliances. 

TROVER. 

Notes  and  Briefs. 
For  property  severed  from  realty.  682 

TRUSTS.      See  also   Chahpertt,    8.    4; 
Taxes,  6. 

1.  A  trustee  is  liable  on  contracts  made 
by  him  in  the  discharge  of  the  trust,  unless  he 
lawfully  restricts  his  liability  in  the  contract 
itself.  WeUs-Stone  Mercantile  Co.  v.  Orover 
(N.  D.)  252 

2.  A  trustee  under  a  will,  who  files  a  bill 
for  the  construction  of  certain  clauses  in  the 
will,  will  not  be  allowed  his  costs  out  of  the 
trust  fund,  if  the  prayer  of  a  cross  bill  by 
the  beneficiaries  that  their  action  in  removing 
him,  which,  under  the  will,  they  had  the  power 
to  do,  and  he  had  no  power  to  resist,  be  rati 
fled,  is  eranted,  and  no  construction  of  the 
will  made.  May  v.  May  (D.  C.  App.)  767 
Removal  of  trustee. 

8.  A  provision  in  a  will  creating  a  trust, 
giving  the  beneficiaries  power  to  remove  the 
trustee  and  appoint  another  without  aid  of 
the  courts,  for  what  they  may  deem  good  and 
sufficient  cause,  is  valid,  and  will  be  given  ef- 
fect by  the  courts.  IcL 

4.  Power  of  removal  of  a  trustee,  given 
the  beneficiaries  b^  the  will  creating  the  trust, 
must  not  be  exercised  wantonly,  capriciously, 
or  arbitrarily,  and  its  exercise  may  be  re- 
viewed by  a  court  of  equity.  Id. 

5.  Failure  of  one  of  the  beneficiaries  of  a 
trust  to  participate  in  the  removal  of  the  trustee 
under  a  power  contained  in  a  will  creating  it, 
required  to  be  exercised  by  all  the  benencia- 
41  L.a  A. 


ries,  will  not  render  the  removal  invalid,  where 
such  beneficiary  is  represented  by  another 
under  a  power  of  attorney,  and  subsequently 
ratifies  it  and  «11  action  in  the  premises.      Id. 

6.  Deep-seated  and  irreconcilable  dissen- 
sion between  the  beneficiaries  of  a  trust  and 
the  trustee,  not  superinduced  for  the  mere  pur- 
pose of  getting  rid  of  the  latter,  is  sufficient 
to  Justify  his  removal  under  a  power  given 
the  beneficiaries  by  will,  even  if  his  conduct 
is  otherwise  unobjectionable.  Id. 
Spendtlirilt  trusts. 

7.  The  interest  of  the  beneficiary  under  a 
trust  may  be  made  by  the  author  of  the  trust 
unassignable  and  free  from  subjection  to  the 
claims  of  the  beneficiary's  creditors.  Seymour 
v.  McAwy  (Cal.)  544 

8.  No  interest  which  can  be  subjected  to 
the  claims  of  other  creditors  is  given  to  a  tes- 
tator's .widow  and  unmarried  daughter  while 
the  widow  lives  and  the  daughter  remains  un- 
married, by  a  will  creating  a  trust  under 
which  the  trustee  is  to  pa^  for  the  widow's 
support  during  life  and  for  the  daughter's 
support  until  her  marriage,  where  be  is  not  di- 
rected to  pay  any  money  to  either  of  them  un- 
til the  daughter's  marriage,  although  the 
daughter  is  given  an  interest  to  one  fourth  of 
the  property  contingent  upon  her  marriage, 
and  a  right  to  another  fourth  contingent  upon 
her  surviving  her  mother.  Id. 

9.  A  person  cannot  place  bis  property  in 
trust  with  remainder  over,  reserving  to  him- 
self the  beneficial  interest  for  his  life,  subject 
to  the  expenses  of  the  trust,  and  thereby  put 
his  life  interest  beyond  the  reach  of  subse- 
quent creditors.    Schenck  v.  Barnes  (N.  Y.) 

895 
10.  A  trust  created  by  a  debtor  under 
which  he  is  the  beneficiary  is  not  aifected  by 
1  N.  Y.  Rev.  Stat.  p.  780.  §  68,  which  prohib- 
its a  person  beneficially  interested  in  a  trust 
for  the  receipt  of  rents  and  profits  of  lands, 
from  assigning,  or  in  any  manner  disposine- 
of  such  interest.  Id. 

Notes  and  Broefs. 

Trusts;  created  for  benefit  of  grantor  for 
life;  righU  of  creditors  as  to.  89(( 

For  support;  rights  of  creditors  .of  benefi- 
ciary. 544 

Removal  of  trustee;  when  authorized.    767 

TURNTABLE.    See  also  Nbgliobkcb.  7. 
'  NoTBB  AND  Briefs. 

Turntables;  liability  for  injury  to  child  on. 

UNBORN  CHILDREN.    See  also  Wills, 
2. 

Unborn  heirs  of  a  person  against  whose 
estate  an  action  is  brought  to  establish  claims, 
to  which  living  heirs  of  the  same  class  are 
made  parties  will  be  regarded  as  parties  by 
representation,  and  will  be  bound  by  the  de- 
cree rendered  as  effectually  as  if  they  had  act- 
ually been  parties  to  the  action.  Bdrr%9on  v. 
TurnbuU  (Va.)  70? 

USAGE.    See  Custom. 


Usury— Waters. 
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USURY.    See  also  Iitsolvekct,  8. 

The  device  of  an  agreement  to  pay  in- 
terest on  a  loan  from  the  time  application  is 
made  for  it,  when  the  loan  is  not  consummated 
until  some  time  afterwards,  cannot  be  resorted 
to  for  the  purpose  of  preventing  the  reserva- 
tion of  interest  in  advance  at  the  highest  legal 
rate  from  the  date  to  the  maturity  of  the  notes 
from  being  usurious.    HUler  v.  Ellis  (Miss.) 

707 
NoTBS  AND  Briefs. 

Bee  also  Insolvency. 

Usury;  by  building  association;  statute  cur- 
ing taint  of.  589 

VAULT.    See  Highways,  4. 

VIADUCTS.    See  Constitutional  Law, 
24;  Mandamus,  4;  Railroads,  1,  2. 

VOTERS  AND  ELECTIONS.    See  also 
Quo  Warranto;  Statutes,  3. 

1.  The  expenditure  to  secure  the  nomina- 
tion and  election  of  a  candidate,  of  more  money 
than  the  law  permits,  if  it  is  done  without  his 
knowledge  or  consent,  will  not  avoid  his  elec- 
tion under  the  Missouri  corrupt  practices  act 
of  1893.     State,  Craw,  v.  Bland  (Mo.)         297 

2.  Procuring  the  withdrawal  of  a  candi- 
date, and  the  substitution  of  the  name  of  the 
candidate  of  another  party  as  the  nominee  of 
the  former  party  also,  although  it  is  done  by 
the  payment  of  money  and  by  giving  other 
valuable  inducements,  and  results  in  procuring 
additional  votes  for  the  fusion  candidate,  does 
not  constitute  a  bribery  of  voters  within  the 
meaning  of  the  Missouri  corrupt  practices  act 
of  1893.  Id. 

•8.  A  petition  in  a  proceeding  under  the 
Missouri  corrupt  practices  act  of  ^arch  31, 
1893,  by  the  attorney  general  on  the  applica- 
tion of  the  defeated  candidate,  is  demurrable 
if  it  does  not  clearly  state  charges  which  are 
made  actionable  by  the. act,  although  it  alleges 
that  the  defendant  is  usurping  the  office.    Id. 

4.  The  power  of  the  legislature  to  require 
an  oath  of  a  bona  fide,  present  intention  to 
support  the  nominees  selected  by  the  delegates 
there  elected,  as  a  test  of  the  right  to  vote  at  a 
primary  election,  presents  a  matter  demanding 
most  serious  consideration,  but  is  not  decided 
in  this  case.     Spier  v.  Baker  (Cal.)  196 

6.  A  primary  election  provided  for  by 
statute  is  an  election  "authorized  by  law," 
within  the  meaning  of  Cal.  Const,  art.  2,  g  1, 
prescribing  the  qualifications  of  electors  at  all 
elections  authorized  by  law.  Id. 

6.  The  restriction  of  the  right  to  vote  at 
the  primary  elections  by  Cal.  act  March  13, 
1897,  §  22,  to  those  whose  names  appear  upon 
the  great  or  precinct  registers,  or  the  supple- 
ments thereto,  used  at  the  last  general  election, 
is  unconstitutional,  as  it  excludes  various 
classes  of  electors  who  have  a  constitutional 
right  to  vote.  Id. 

7.  The  qualifications  as  to  residence  of 
voters  at  primary  elections  prei5cribed  by  Cal. 
act  March  13,  1897,  do  not  comply  with  the 
Constitution,  as  the  only  condition  they  pro- 
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vide  is  thirty  days'  residence  in  the  county 
prior  to  the  election,  whereas  the  Constitution 
requires  residence  in  the  state  for  one  year,  in 
the  county  ninety  days,  and  in  the  precinct 
thirty  days,  and  that  naturalized  citizens  must 
have  been  such  ninety  days.  Id. 

NoTBS  and  Briefs. 

Elections;  legislative  regulation  of;  corrupt 
practices  act  292,  298 

WARRANTS.    See  Action  or  Suit.  1. 

WATERS*  See  also  Constitutional  Law, 
26;  Easements:  Eminent  Domain,  2,  3; 
Municipal  Corporations,  9. 

1.  The  right  of  passage  on  a  navigable 
stream  i&a  common  and  paramount  one,  but 
must  be  ex^Fcised  with  due  re^^ard  to  the 
rights  of  ripamn  owners  and  with  ordinarv 
care  and  skill.  Ooyne  v.  Mississippi  dk  R.  R, 
Boom  Co.  (Minn.)  494 

2.  Floating  logs  in  a  navigable  stream,  if 
they  are  driven  in  an  ordinarily  careful  and 
prudent  manner,  will  not  render  the  party 
driving  them  liable  for  damage  to  riparian 
owners.  Id. 

3.  The  right  to  cross  the  unimproved  land 
of  another  person  bordering  on  a  great  pond, 
for  the  purpose  of  cutting  and  carrying  away 
ice  from  the  pond,  is  not  conferred  bv  the  or- 
dinance of  1641-49,  adopted  bv  the  Massachu- 
setts Bay  Colony,  making  it  '^freefor  any  man 
to  fish  and  fowl  there,''  and  to  *'pas8  and  re- 
pass on  foot  through  any  man's  propriety  for 
that  end,  so  he  trespass  not  on  any  man's  corn 
or  meadow."    Slater  v.  Ounn  (Mass.)         268 

4.  Raising  the  waters  of  a  river  beyond 
the  natural,  usual,  and  ordinary  high- water 
mark,  for  the  purpose  of  improving  the  navi- 
gation, gives  a  riparian  owner  whose  lands  are 
thereby  overflowed  a  right  to  damages,  al- 
though the  water  is  raised  by  dams  constructed 
under  legislative  authority.  Carlson  v.  St. 
Louis  Riter  Dam  <fc  /.  Co.  (Minn.)  871 

5.  The  discharge  of  mineral  water  from 
an  artesian  well,  which  has  been  used  in  a 
public  bath  house  in  bathing  and  cleansing 
persons  afflicted  with  infectious,  syphilitic,  or 
other  similar  disorders,  by  causing  it  to  flow 
through  a  tile  drain  or  otherwise  into  a  stream 
which  constitutes  the  only  available  drainage 
therefor  unless  a  sewer  is  built  to  a  river  more 
than  a  mile  distant,  which  would  cost  from 
$3,500  to  $4,000  exclusive  of  the  cost  of  the 
right  of  way,  which  the  owners  of  the  land  re- 
fuse to  grant, — cannot  be  prevented  by  in- 
junction at  the  suit  of  an  owner  of  land 
through  which  such  stream  runs,  even  if  he  is 
damaged  thereby.    Barnard  v.  Shirley  (Ind.) 

787 
Appropriation. 

6.  'The  use  lor  domestic  and  irrigation 
purposes  of  larger  quantities  of  water  than  are 
necessary  therefor  does  not  prevent  the  subse- 
quent appropriation  of  the  excess  by  the  owner 
of  a  mill  for  manufacturing  purposes.  Ha^ue 
V.  Nephi  Irrig.  Co.  (Utah)  811 

7.  The  appropriation  of  more  water  than 
is  necessary  for  the  beneficial  use  intended  does 
not  prevent  the  excess  from  being  appropri. 
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ated  by  a  subsequent  appropriator  for  a  useful 
purpose.  Id, 

8.  A  change  of  the  place  of  diversion  of 
water  can  be  made  only  when  it  is  done  so  as 
not  injuriously  to  affect  the  rights  of  other  ap- 
propriators.  Id. 

Rates. 

9.  A  schedule  of  maximum  rates  in  a  con- 
tract by  city  with  a  water  company  does  not 
bind  consumers  to  the  payment  of  such  maxi 
mum  rates,  if  they  are  unreasonable.  Oriffln 
V.  Gold9boro  Water  Co.  (N.  Y.)  240 

10.  Discrimination  in  rates  charged  to  con~ 
sumers  by  a  water  company  is  unlawful,  as 
the  business  is  affected  with  a  public  use.    Id 

Notes  ai7D  Briefs. 

Public  rii^^ht  of  access  to  water:— For  fish- 
ing; for  general  purposes.  268 

Adverse  use  of  stream;  place  of  diversion; 
for  what  may  be  appropriated.  818 

Right  to  use  stream  for  floating  logs: — 
Stream  floatable  in  natural  state;  what  streams 
are  floatable;  necessity;  artificial  channel;  con- 
struction of  statutes:  manner  of  ude;  as  public 
highways;  correlative  rights  of  log  and  ri- 
parian owners;  regulations;  conflict  with  other 
navigation;  conflicting  rights  of  floatage;  log- 
driving  companies.  871 

Liability  for  injuries  to  riparian  owner  by 
running  logs  in  stream:— Trespass  on  banks; 
flooding  land;  other  injuries;  excessive  floods; 
contributory  negligence;  statutes;  injunction. 

494 
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Correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream : 
—(I.)  General  statement  of  the  right;  (IL) 
right  to  use;  (III.)  right  to  flow;  (IV.)  use  for 
sewer;  (V.)  right  to  relief.  787 

Statutory  protection  of  water  used  for  sup- 
plying municipality.  177 

Prohibiting  pollution  of.  178 

Unlawful  discrimination  in  rates;  reason- 
ableness of  rates.  240 

WILLS.    See  also  Coubtb,  9:  Executors 
AKD  Admikistrators,  5;  Trusts,  8,  8. 

1.  The  intention  to  make  no  provision 
for  a  child  already  bom  need  not  be  shown  by 
the  will  itself,  under  How.  (Mich  )  Ann.  Sui. 
§  5810,  giving  such  child  the  right  to  share  as 
in  case  of  intestacy  if  "it  shall  appear  that 
such  omission  was  not  intentional  but  was 
made  by  mistake  or  accident."  Carpenter  v. 
-S?MW(Mich.)  820 

2.  The  intention  of*  a  testator  that  no  pro- 
vision should  be  made  for  a  child  afterwards 
bom,  which  must  "be  apparent  from  the  will," 
under  How.  (Mich.)  Ann.  Stat,  g  5809.  in  or- 
der to  prevent  such  child  from  taking  as  in 
case  of  intestacv,  is  not  shown  by  a  provision 
which  gives  all  property  of  every  kind  and 
nature  to  testator's  wife.  Id, 

Notes  and  Briefs. 

Wills:  effect  of  failure  to  provide  for  child; 
as  to- children  afterwards  bora.  820 

WOMEN,    See  Notabv;  Schools,  %,  8. 
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